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Abstract
This dissertation evaluates the role and effectiveness of law in the transboundary environmental governance of the Baltic
Sea with regard to eutrophication. To this end, it reviews the applicable international agreements with their related
instruments, as well as the EU legal frameworks, for the protection of the Baltic Sea environment on the basis of theories on
resilience in social-ecological systems. The scientific discourse on resilience in social-ecological systems provides theories
on effective governance of complex environmental problems with nonlinear causal connections. The governance features
identified in resilience governance also show significant similarities with characteristic features of the concept of ecosystem
approach. The resilience features can thus provide guidance to the operationalization of this concept, which lacks a distinct
meaning in the legal context.

Eutrophication is one of the main environmental problems in the Baltic Sea. Despite the fact that this problem has been
acknowledged since the 1970s, only little progress has been visible in the attempts to limit the problem. Environmental
governance in the form of cooperation and common action has, however, been established by the coastal states of the Baltic
Sea to reduce the discharges to their common resource. This was originally coordinated through the Helsinki Convention
and its administrative organization HELCOM in the 1970s. Since the year 2000 a new set of legal instruments and
approaches have developed, emphasizing also the ecosystem approach. These instruments have a basis both in HELCOM
and in EU environmental law, most significantly represented by the Water Framework Directive and the Marine Strategy
Framework Directive. They establish a unique regulatory structure, with new approaches to regulation, which also give
rise to questions regarding interpretation and effectiveness that have not previously been analyzed.

It is concluded that applicable law in the Baltic Sea area reflects resilience features such as adaptability, flexibility and
redundancy within the legal structure. The legal structure for the Baltic Sea is dynamic and stretches over many levels
of governance. The applicable legal instruments are constructed so as to be adaptable and flexible. The legal instruments
moreover include significant elements that provide for participation at different levels and in different forms, which
contribute to enabling the mentioned resilience features. However, the Baltic Sea legal structure – as law in general –
has different core functions than just providing for effective environmental governance. Law is based in a number of
general principles connected to the rule of law and the function of law as a foundation for stability in the society and
in human interactions. These principles are also important since they are directly linked to enforcement, monitoring and
control. While the legal structure in the Baltic Sea may provide for effective governance and social-ecological resilience,
the resilience features reflected in law do not always appear as far-reaching as suggested by resilience theories, much due
to the legal principles. It is however because of these principles and the base for binding requirements they enable, that
law can push for governance measures and features that might not have been accomplished otherwise. This, in the larger
perspective, includes creating requirements that steer human activities away from critical thresholds.

Keywords: transboundary pollution control, transboundary law, eutrophication, social-ecological resilience, ecosystem
approach, environmental law, environmental governance, the Baltic Sea, ocean governance.
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The overarching aim of this study is to evaluate the applicable international 
agreements with their related instruments, as well as the EU legal frameworks, 
for the protection of the Baltic Sea environment with regard to eutrophication 
and land-based sources of pollution. This evaluation is pursued through a review, 
on the basis of theories on resilience in social-ecological systems, of the role of 
law in international transboundary environmental governance of the Baltic Sea. 
An important part of this work is also to examine the effects and significance of 
the structures established by the combination of legal regimes that apply to the 
Baltic Sea area. The aim, research questions and method for the study are 
described in more detail in Chapter 2. The current chapter provides an 
introduction and background to the subject, i.e. the specific environmental and 
institutional developments in the Baltic Sea area. 

International environmental law started to develop in the late 1960s as a 
response to and in parallel with increasing environmental concerns. It is 
increasingly acknowledged and accepted that laws and regulations can be 
regarded as one component in a network of institutions, steering instruments and 
measures included in governance and management.1 Environmental law has as 
thus developed beside and partly together with developments in theories on 
environmental governance. International environmental law is also continuously 
developing as a response to changing knowledge and perception of 
environmental problems and environmental values – and has provided more and 
less precise answers to the need for governing transboundary international 
commons and other shared resources of environmental concern. This is also the 
case in the Baltic Sea area. 

The concept of sustainability and sustainable development has quite 
fundamentally changed the general perspectives on the environment and 
environmental protection. These changes in perspective have given rise to a new 
understanding of what constitutes environmental problems and environmental 
degradation and, additionally, has generated new questions regarding governance 
or steering in relation to reducing and solving environmental problems. One 
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rather direct response to these new ideas and insights are new legal approaches, 
which include new ideas for governance and aim to integrate inter alia more 
flexible and adaptive approaches.2 Such activity and environmental as well as 
institutional transformations have also been characteristic for the Baltic Sea area, 
where new regulatory structures and approaches have rapidly developed as a 
response to new perspectives on the environmental problems and the purpose 
of environmental governance. 

For a long time, regulation for marine environmental protection was unheard of, 
generally and universally, especially in relation to pollution. This was due to a 
limited interest of states as well as a slow process of even starting to understand 
the environmental processes and problems related to pollution.3 In the twentieth 
century, as a result, the Baltic Sea has undergone drastic changes. Not until rather 
late was it discovered that change in a marine ecosystem could be connected to 
influences of human activity. As with human impact on large-scale environmental 
problems in general, it was not until the late 1960s that the problems caused by 
pollution in the Baltic Sea started to draw attention. It was then, because of a 
series of alarming scientific discoveries in relation to pesticides, heavy metals and 
other toxic pollution, that such awareness arose.4 Before these discoveries in the 
1960s, eutrophication had only been regarded as a problem in the coastal zones. 
By then, however, the first reports emerged on signs of oxygen deficiency in open 
waters as well, and it was suggested that these changes might, at least partly, also 
be due to human activities.5 Today eutrophication has become one of the main 
problems in the Baltic Sea, and is considered primarily to be a direct result of the 
human use and release of an overload of nutrients. 

A century ago, the Baltic Proper (the central part of the Baltic Sea, see more 
in Section 1.3) was a clear-water sea with low levels of nutrients, characterized by 
high oxygen levels and low organic content (oligotrophic). Extensive draining of 
wetlands and lakes in the late nineteenth and early twentieth centuries and a 
growing use of fertilizers in agriculture have led to increased transport of 
nutrients, i.e. nitrogen and phosphorus, to the sea. However, the effects of this 
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– eutrophication – were not visible until the 1950s and 1960s.6 From late 1960s 
until the 1980s, the winter concentrations of nutrients in surface waters increased 
rapidly in the southern part of the Baltic Sea. Based on the first calculations 
showing a significant increase of nutrient input (both nitrogen and phosphorus), 
it seemed evident that this increase was a major driving force behind the 
increasing oxygen deficiency. The increase of nutrients created an increase in 
algal production, which lead to sedimentation of organic matter to the deep 
water. Since the 1920s a complex series of ecological changes has taken place, 
following inevitably from the larger nutrient load.7 Currently, while the levels of 
eutrophic pollution have decreased, the Baltic Sea ecosystem is continuously 
exposed to significant anthropogenic pressures. With climate change as a strongly 
contributing factor, the ecosystem functions are endangered. This means that the 
possibilities for the Baltic Sea to provide the goods and ecosystem services8 upon 
which the coastal states are dependent are also endangered, now and for the 
future.9 

In parallel with the environmental changes, international cooperation on 
solving the environmental problems in the Baltic Sea was also initiated. A first 
regional convention for the environmental protection of the Baltic Sea was 
adopted in the 1970s, the Convention on the Protection of the Marine Environment of the 
Baltic Sea Area10 (the 1974 Helsinki Convention). The 1974 Helsinki Convention 
also formed an administrative organization that has had an important role for the 
governance of the Baltic Sea ever since, the Baltic Marine Environment Protection 
Commission also called the Helsinki Commission (HELCOM). Since then the 
international cooperation based on the convention has developed and has 
successively become more integrated. A new agreement was adopted in 1992, 
which replaced the 1974 Helsinki Convention, the 1992 Helsinki Convention 
(hereinafter the Helsinki Convention).11 In addition a majority of the Baltic Sea 
coastal states have become Member States of the European Union (EU). As a 
result the EU has adopted a number of legal instruments applicable to the marine 
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environment.12 (See more on institutional development in Section 1.4). In the 
first years of the new millennium, a concept called ecosystem approach was adopted 
both by the EU and by HELCOM.13 This concept triggered a change of structure 
and development of new legal instruments, which created further institutional 
development and international cooperation. These instruments have also created 
a basis for new legal approaches in the environmental governance of the Baltic 
Sea area with a holistic perspective, making environmental status and ecological 
assessments the basis for regulation. The main aim of all these legal instruments 
applicable to the Baltic Sea is to regulate the environmental protection. With 
regard to eutrophication, this is primarily directed towards measures to reduce 
the nutrient pollution load. As stated above, however, the Baltic Sea is still subject 
to large anthropogenic pressures, which makes it relevant to question the 
effectiveness of the legal regulatory instruments. This question is also part of the 
backdrop to the perspective taken in this study. When discussing eutrophication 
and the Baltic Sea area, some basic facts about the composition of the catchment 
are central. The natural ecological variations, the demographic situation and the 
distribution of the main pollution sources in the area are of significance when 
considering how to tackle the problem. Such facts are briefly presented in the 
following sections. 

1.3.1 The Baltic Sea Marine Ecosystem 
The Baltic Sea is a unique and sensitive semi-enclosed sea. It has always been an 
important resource for the people living in the surrounding area, since it 
produces many vital ecosystem services and is an important transport route. The 
Baltic Sea is one of the world’s largest brackish bodies of water. The inflow of 
saline water comes through the narrow Danish Strait and Sound, the only 
connection to other marine waters. The only significant water exchange occurs 
in the autumn when winds are heavy. The Baltic Sea is also shallow; the general 
depth of the Baltic Sea is only 50-60 meters and the sea is divided into a series of 
sub-basins separated by sills.14 The main sub-basins are the Bothnian Bay, the 
Bothnia Sea, the Archipelago Sea, the Gulf of Finland, the Gulf of Riga, the Baltic 
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Proper, the Belt Sea, Kattegat, and the Danish Straits. The location in the north 
with a cold climate is an important factor for the ecosystem composition of the 
Baltic Sea, since the climate influences ice conditions, freshwater inputs, winds, 
and also the exchange of saline water. The climate and the limited inflow of saline 
waters have meant that the Baltic Sea ecosystem has few, but very specific, 
species. They are generally seen as a mixture of marine and freshwater organisms. 
Such a system is also particularly vulnerable to change. The few marine animals 
and plants that have survived and adjusted to the low salinity and low 
temperature of the Baltic Sea are of course irreplaceable in the Baltic Sea 
ecosystem. The fact that there are few species also makes the system rather 
unstable and therefore it is very sensitive to pressures from fishing, habitat 
destruction, and pollution. Variations in hydrographical conditions may also have 
substantial impacts.15 

The catchment area comprises 14 states in total. Nine are coastal states 
(Denmark, Estonia, Finland, Germany, Latvia, Lithuania, Poland, the Russian 
Federation and Sweden) and five non-coastal states (Belarus, Czech Republic, 
Norway, Slovakia, and Ukraine).16 They all contribute to the discharges that end 
up in the Baltic Sea. The input of freshwater from the catchment is also larger 
than the inflow of saline water.  This mixture causes strong stratification of the 
water column. Temporal variations in stratification and currents are large 
compared to other seas, which adds to the vulnerability of the Baltic Sea. In 
addition, the large and densely inhabited catchment area creates significant 
anthropogenic pressure on the Baltic Sea environment. Because of the 
composition and small inflow of seawater from other marine areas, the 
discharges that run from the catchment to the open water stay in the Baltic Sea 
for a long time and are not easily dissolved.17 As a result, the Baltic Sea is 
considered one of the most contaminated seas in the world.18 This combination 
of a large catchment area and a small sea body with limited water exchange is also 
the reason why the Baltic Sea is also very sensitive to nutrient enrichment and 
eutrophication, which is now one of the major threats.19 
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Figure 1: Map of the Baltic Sea region with catchment area. ©HELCOM 

1.3.2 Eutrophication: Cause and Effects 

1.3.2.1  What is Eutrophication? 
Eutrophication is defined as the addition of nutrients to waters, which causes 
increased growth of algae and higher plants in those waters. It is a common 



phenomenon in freshwater ecosystems.20 In the words of ecologists the effects 
of eutrophication is described like this: 

 
“The primary effect of the increased nutrient load is a higher phytoplankton primary production, 
with blooms maintained during the whole vegetation period. Intensive blue-green algal blooms in 
summer may even produce toxins that cause illness and occasionally death among birds and 
mammals and the decaying remnants of the algae drift ashore and accumulate in foul-smelling 
streaks along the shorelines. The nutrient-rich water favours fast-growing filamentous macro-
algae. The belts of the brown algae Fucus and the deeper red algal belts disappear due to the 
increased competition, decreased light penetration, and increased sedimentation of organic matter. 
Extensive reed beds develop on shallow soft bottoms. 

The increased sedimentation of organic matter will initially support an increase in benthic 
macro-faunal biomass. The resulting higher benthic oxygen consumption may eventually cause 
temporarily or permanently anoxic conditions and decreased diversity of the benthic fauna. In 
basins with a limited water exchange this fauna is eventually largely eliminated.”21 
 
This means, in short, that high nutrient levels increase production and blooms of 
different kinds of plankton or algae. Phytoplankton usually produces oxygen 
through photosynthesis. However, with the excess blooms that occur due to the 
high nutrient levels, this turns into a negative chain leading to oxygen depletion. 
In particular, the blooms of cyanobacteria, i.e. blue-green algae that are a type of 
phytoplankton, have negative effects since they become toxic. Cyanobacteria 
blooms are also usually visible on the surface during summertime algal blooms. 
This increase in algal primary production and blooms also leads to a decrease of 
light in the water column, which contributes to low oxygen production, since the 
light is necessary for photosynthesis. The excess algae will then sink to the 
seafloor, where it will consume oxygen in the decomposition process. That 
process often leads to oxygen depletion on the seafloor, which is referred to as 
hypoxia – or in its more severe degree for, anoxic water conditions. The effects 
or spreads of such hypoxic and anoxic conditions on seafloor organisms do of 
course become worse in areas where water exchange is rare. These conditions 
have direct impacts on marine ecosystem functions. They also result in large areas 
of complete depletion of life at the bottom of the sea. 

1.3.2.2 Nutrient Sources 
There are several sources of the nutrients that end up in the open marine water. 
In addition to airborne nutrient input, other land-based inputs are waterborne 
and end up in the Baltic Sea through rivers running to the sea. One important 
source of land-based waterborne inputs comes from so-called point sources. 
Point sources include inputs from, inter alia, municipality waste water and sewage 
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plants, industries and fish farms, i.e. sources discharging into inland surface 
waters as well as directly into the Baltic Sea. Other land-based waterborne 
anthropogenic sources are more diffuse and thus harder to follow or trace back 
to one specific point. Such inputs stem mainly from agricultural practices, but 
nutrient losses from managed forestry and rural areas are also part of this 
category of sources. Moreover, losses from scattered dwellings and storm water 
overflows are categorized as diffuse sources. Finally, there are also natural 
background sources, mainly due to natural erosion and leakage from unmanaged 
areas as well as the corresponding nutrient losses from e.g. agricultural and 
managed forested land, which would occur irrespective of human activities.22 

In addition to the direct sources of nutrients and the amounts of pollution 
that they release, there are many different factors that affect the levels of 
pollution ending up in the marine waters. Nutrients enter inland waters by 
different pathways and are thereafter affected by a variety of processes in rivers 
and lakes. Retention – the amount of nutrients caught by crops along the way – 
is for example one very important factor. Biological, physical, morphological and 
chemical factors retain and/or transform nutrients in river systems and 
surrounding land before the nutrients enter the sea.23 Moreover, the population 
density in the catchment area varies from less than 1 person per km2 in the 
northern parts of the catchment area to more than 100 persons per km2 in the 
southern parts. The same differentiation can be seen in relation to the land-use 
structure, with a high proportion of arable land in the eastern, southern, and 
western parts, and predominantly forest, wetlands and barren mountains in the 
north.24 

The gradual increase of Baltic nutrient concentration up to the late 1980s was 
generally seen as being due to a continued gradual increase in inputs. However, 
studies show that the direct loads from land have been rather constant since 1970. 
The undoubted increase in releases to the sea may therefore depend less on 
primary leakage and more on quicker transport of nitrogen to the sea, and lower 
levels of losses along the way, due to widespread lowering of lakes, draining of 
wetlands and straightening of watercourses.25 As stated, the eutrophication in the 
Baltic Sea is driven to a large extent by anthropogenic inputs of the nutrients 
nitrogen and phosphorus. The eutrophication status during 2007–2011, 
according to a recent assessment made by HELCOM, shows that almost the 
entire Baltic Sea is affected by eutrophication. This indicates that despite 
measures taken so far to reduce external inputs of nitrogen and phosphorus, the 
regulatory aim of good water quality status has yet not been reached.26 
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Figure 2: Different sources and flows of nutrients in nitrogen and phosphorus cycles. ©HELCOM 

 

1.3.2.3 Baltic Sea Eutrophication in Figures 
The catchment area of the Baltic Sea, as mentioned earlier, is shared by 14 states, 
of which nine are coastal states. Sweden has the largest part of the catchment 
area to the Baltic Sea, which represents 440,050 km² or 25% of the catchment 
area. Poland, the Russian Federation and Finland are next in size; they each have 
more than 300,000 km² of the catchment area. While Germany has the smallest 
proportion of the catchment, with 28,600 km² (1.7%), the total catchment area 
belonging to states that are situated in the territories beyond the coast is 125,030 
km².27 Most of this catchment area is situated within the territory of Belarus. The 
catchment areas of the sub-basins Baltic Proper and the Gulf of Finland are the 
largest, covering 572,050 km² (33%) and 422,580 km² (24%), respectively. They 
are thus also the most vulnerable due to high pollution pressures.28 
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It is an important fact in this context that 64% of all people living in the entire 
catchment area are living in the catchment of the Baltic Proper sub-basin. This 
is the largest and most pressured of all sub-basins. Poland has the largest part of 
the population in the catchment area to all the Baltic Sea.  It also generates the 
main part of the pollution to the catchment of the Baltic Proper. Generally, it is 
in the southern parts of the Baltic Sea area that the highest population densities 
are found. With regard to sources, cities with large human populations and 
intense industrial activities are considered major point sources, although effective 
wastewater treatment can significantly reduce such pollution inputs. However, 
rural populations with little or no treatment of sewage discharges can also have 
a significant impact on nutrient inputs.29 

The states that are Parties to HELCOM report annually on their inputs from 
rivers and direct point sources to the Baltic Sea sub-basins. The data presented 
here includes measurements from 1994-2010.30 In 2010, the total normalized 
nitrogen and phosphorus inputs in 2010 were 802,000 tons of nitrogen and 
32,200 tons of phosphorus.31 The normalized nitrogen atmospheric deposition 
was 193,000 tons.32 Atmospheric phosphorus deposition was nearly 2,100 tons, 
which constituted 5% of the total phosphorus input to the Baltic Sea.33 While 
this data focuses on the total normalized inputs, Figures 3 and 4 provide the 
actual estimated data from 2010 where influence of weather conditions is not 
eliminated. 

According to the data presented by HELCOM, the total waterborne inputs of 
nitrogen and phosphorus were 758,400 tons and 36,200 tons, respectively (see 
Figure 5 and Figure 6 below for the distribution among states). Out of this, the 
input originating from point sources and discharged directly to the Baltic Sea was 
30,500 tons for nitrogen and 1,700 for phosphorus, which represented 4% and 
5% of the total waterborne inputs of those nutrients, respectively.34 
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Figure 3 

 
Figure 4 

Total actual water- and airborne inputs of nitrogen and phosphorus to the Baltic 
Sea in 2010 by HELCOM Contracting Parties and other sources. Other water’ is 
transboundary waterborne inputs from non-HELCOM Contracting Parties. 
(Figures and facts from HELCOM ©) 

 
 



 
Figure 5: Total (not normalized) waterborne input of N in 2010, facts and figure by HELCOM © 

 

 
Figure 6: Total (not normalized) waterborne input of P in 2010, facts and figure by HELCOM © 

 

 
 



 
Figure 7: Land cover in the Baltic Sea catchment area. ©HELCOM 

 
The greatest contributors of waterborne nitrogen and phosphorus inputs in 2010 
were Poland and Sweden, and the smallest contributions originated from Estonia 
and Germany. A difference in size of pressures is clearly related to the percentage 
of the catchment and especially the size of population in the catchment area. It 



is also directly related to the land use (see Figure 7 above).35 To some extent, it 
is also a result of related natural variations that are not possible to change through 
reduction measures. The Baltic Proper sub-basin, however, received the largest 
amount of waterborne inputs (more than 50% of total waterborne nutrient 
inputs), even though the catchment to this basin constitutes only 33% of the total 
catchment area draining to the Baltic Sea.36 

 
Figure 8: This picture displays information on the application of nitrogen and phosphorus with 
fertilizer and manure by the HELCOM countries in 2010, expressed as kilograms per hectare 
agricultural land. Facts and Figure ©HELCOM. 

As stated above, the highest population densities are in the southern parts of the 
catchment area. Cities with large human populations and intense industrial 
activities are considered major point sources, although effective wastewater 
treatment can significantly reduce pollution inputs. Rural populations with little 
or no treatment of sewage discharges can also have a significant impact on 
nutrient inputs. In addition, the intensity of cropland is an important factor.37 

The data on the application of fertilizers and manure in the Baltic Sea states 
indicates that the highest nitrogen application rates are in Germany and Denmark 
and the corresponding levels for phosphorus (mineral fertilizers only) are in 
Poland and Finland (see Figure 8.) Livestock intensity per hectare is highest in 
Denmark and Germany and lowest in Estonia, Latvia and Lithuania. The facts 
on this are compiled from different sources, where the definition of agricultural 
land might differ and there can be at least 5-10% variation in the application of 
nitrogen and phosphorus for a given year. However, information about land 
cover and use of fertilizers can help to interpret nutrient inputs originating from 
different parts of the Baltic Sea catchment 38 
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The HELCOM Parties have established a nutrient reduction scheme. See 
further in Sections 1.4 and 5.3, in particular Subsection 5.3.4. The numbers and 
facts presented here on the different amounts of nutrient input should be 
regarded in the light of the nutrient reduction scheme set out in the BSAP. 
According to the maximum annual nutrient input to the Baltic Sea that can be 
allowed, while still making it possible to achieve good environmental status with 
regard to eutrophication is about 21,700 tons of phosphorus and 792,200 tons 
of nitrogen.39 

1.4.1 Background and Historical Development 
Because of the discoveries of human impact on the marine environment and the 
significant problems that it has caused in the Baltic Sea, attention also grew 
outside the world of research. With increasing awareness and the general 
environmental awakening at the time, politicians and other important leaders 
started to focus on these issues. The Baltic Sea is a common resource, shared not 
only by many people but also across state borders, so international cooperation 
was necessary to address the problem. A first step towards international 
cooperation in the Baltic Sea area took place in the early 1970s when international 
environmental law had just started to expand. It is of value to understand these 
institutional developments and the background to the legal structures that are 
instruments for cooperation, since these circumstances form the foundation of 
the continuous development and might reflect the ambitions or attitudes taken 
by states in the cooperation today. 

One of the first milestones of international environmental law was the United 
Nations Conference on the Human Environment40 (the Stockholm Conference) held in 
1972. Just after this important global event the 1974 Helsinki Convention was 
adopted. The first initiative for an international meeting on the marine 
environment of the Baltic Sea was taken by Finland already in 1971, but it was 
not until 1973 that a meeting for negotiating a Baltic Sea convention was held. It 
was a challenge and a great success that this meeting took place at this time and, 
not least, that it ended up in an agreement. The political context of the Cold War 
made several of the coastal states reluctant to participate at first. The Soviet 
Union, Poland and the German Democratic Republic (‘East Germany’) did not 
even participate at the Stockholm Conference arranged by the UN. The 1974 
Helsinki Convention, however, became a bridge between east and west. The 
environment was a topic seen as a less threatening matter for cooperation than 
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many others. The difficult political circumstances were visible in the formulation 
of the agreement, however. The 1974 Helsinki Convention was signed by all 
coastal states to the Baltic Sea. The agreement that entered into force in 1980 was 
broad, including all sectors important for the marine environment. The level of 
policy coordination was weak, however, and the Convention is described as 
commitment mainly to negotiate and cooperate. The 1974 Helsinki Convention 
also created a basis for an administrative organization to foster the work of the 
Convention; HELCOM was hence established.41 Despite these challenges and 
weaknesses, many important steps were still taken during the 1980s, with focus 
on taking forceful action to stop the excess of nutrient inputs to the Baltic Sea.42 
The 1974 Helsinki Convention was in fact one of the first regional marine 
agreements ever adopted in the world, and as such, it has been regarded as an 
important step for the marine environment generally. From the start the Helsinki 
Convention was regarded a modern agreement and an important forerunner for 
other marine agreements.43 

1.4.2 The Current Regulatory Situation in the Baltic Sea Area 
After the fall of the Eastern Bloc, the 1974 Helsinki Convention was eventually 
revised. The new revised version, the 1992 Convention on the Protection of the Marine 
Environment of the Baltic Sea Area  (the Helsinki Convention), entered into force 
in the year 2000. It can thereby be viewed as a rather new instrument. Much of 
the original structure of the agreement with a wide scope and applicability 
remained, and the revised agreement has received critique for not being 
sufficiently clear. It is regarded as loosely written, with formulations that give 
states a wide margin for interpretation and, in addition, with a certain ambiguity 
in its provisions. It did, however, also contain a number of important changes or 
additions compared to the original version. One of the most significant additions 
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with regard to pollution control was the inclusion of general environmental law 
principles, such as the precautionary principle, the principle on best available 
technique and best environmental practice, and the requirement to apply 
environmental impact assessments.45 Another significant change was the 
inclusion of internal waters into the geographical scope of the convention, which 
previously had been expressly separated from the concept of the territorial sea.46 
This inclusion of areas within state borders, integrating a wider part of the 
catchment area, created better prerequisites for regulating land-based sources of 
pollution.47 

In addition to the coastal states, the EU also became a Party to the convention 
when it was revised in 1992. By then a few of the HELCOM states (the Parties 
to the Helsinki Convention) were already Member States to the EU; others have 
become members of the EU afterward. Today eight out of the nine HELCOM 
state Parties are Member States of the EU, the exception is the Russian 
Federation. This means that the EU has significant legislative impact in the region 
– all EU Member States are obligated to follow EU law and the EU has adopted 
a number of legal acts with significance for the marine environment. In 2000 the 
EU adopted Directive 2000/60/EC establishing a framework for Community 
action in the field of water policy, the Water Framework Directive (WFD).48 The 
main focus of the WFD is to protect the quality of waters on the landward side 
of the baseline, more specifically inland surface waters, transitional waters, coastal 
waters and groundwater. These different types of waters are also more 
specifically defined and categorized in the Directive for the purpose of 
differentiated water governance.49 Additionally, in 2008, as a result of the EU 
accession to an increasing number of regional marine conventions, including the 
Helsinki Convention, the EU adopted a directive with focus on marine waters. 
This was Directive 2008/56/EC establishing a framework for community action 
in the field of marine environmental policy, the Marine Strategy Framework Directive 
(MSFD).50 The MSFD is geographically complementary to the WFD, because it 
regulates the waters on the seaward side of the baseline.51 The ambition was to 
create a more forceful regulation for the protection of marine environment in all 
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of the EU.52 The MSFD, however, is rather peculiar since it requires regional 
implementation with a specific recommendation to use existing international 
structures.53 In order to achieve the coordination intended, the MSFD calls on 
the Member States to use: “…existing regional institutional cooperation structures, 
including those under Regional Sea Conventions, covering that marine region or sub-region”.54 
Direct references are made to the Baltic Sea as a marine region relevant for the 
application and implementation of the directive.55 As a result, the HELCOM 
Parties adopted the Baltic Sea Action Plan (BSAP) as a platform for regional 
implementation and support for the implementation of the MSFD in the Baltic 
Sea area.56 This inter-connectedness creates a unique situation when it comes to 
interpretation and implementation of these requirements, but also a more 
complicated one: the BSAP has somewhat uncertain legal status since it is only 
an action plan and thus not a directly binding legal act on its own merits. (This 
aspect of the Baltic Sea regulatory structures and the BSAP explored in more 
detail in Sections 5.3.4 and 5.3.5.3). 

The Helsinki Convention, the BSAP, the MSFD, and the WFD all have similar 
aims. The Helsinki Convention aims to promote “…ecological restoration of the Baltic 
Sea and the preservation of its ecological balance.”57 The BSAP could be regarded as an 
extension of the Helsinki Convention since it has been adopted partly to 
implement the HELCOM vision. The BSAP states its aim of good environmental 
status.58 This is also an expression of the common vision that was adopted by 
HELCOM as part of a strategy for implementing and integrating an ecosystem 
approach into its own convention structures, as well as with national and 
international and EU legislation.59 It is also meant to be the platform for a system 
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to assess the ecosystem quality.60 The purpose and structure of the MSFD are similar 
to the BSAP and its aim is also good environmental status.61 The overall goal of the 
WFD is similarly good ecological and chemical status, although the structure and design 
of the WFD is somewhat different.62 A further definition of good environmental 
and ecological quality with regard to the specific goal on eutrophication is to have 
“minimized human-induced eutrophication” and “…a sea unaffected by eutrophication…”.63 

In a general view, the legal frameworks for regulating the discharge of 
eutrophic substances in the Baltic Sea area could provide a good basis for 
adopting new and stronger legal measures adjusted to the complexity of the 
eutrophication. These legal instruments contain requirements for the Baltic Sea 
coastal states to take further measures and they also aim at promoting further 
cooperation and coordination in the region.64 HELCOM and the Helsinki 
Convention have produced a large number of Recommendations as a 
complement to the Convention provisions, with more specific demands for 
measures required and emphasis on other types of actions to reduce the nutrient 
input to the Baltic Sea.65 HELCOM also introduced regular data collection to 
document the ecological status of the Baltic Sea in so-called Pollution Load 
Compilations (PLC).66 One important step was taken already in 1990, when the 
Joint Comprehensive Environmental Action Programme (JCP) was adopted at a 
ministerial meeting. The program identifies a list of hot spots and related 
actions.67 In addition the engagement and initiatives from the EU have had a 
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significant impact for further action among the Baltic Sea coastal states. The EU 
has introduced a new way of regulating through setting out the goal of good 
environmental status. As implied, this is partly a result of the purpose of 
implementing the concept of ecosystem approach in regulatory governance and 
management.68 The concept of ecosystem approach, in its origins, is a concept 
that overlaps to large extent with general strategies and theories of ecosystem 
management, and refers to a comprehensive science-based approach to the 
conservation and management of natural resources.69 It has also successively 
become a legal concept. The ecosystem approach can thus be considered a 
concept for law to integrate a specific focus on ecological prerequisites and 
environmental governance features, aiming to take into account the multi-level 
dynamics of polycentric regulatory institutions typical of modern regulatory 
structures. This approach draws to a large extent on ecosystem adaptive 
management and governance ideas.70 See more on the concept of ecosystem 
approach in Section 3.6. 

According to recent HELCOM assessments, nearly the entire Baltic Sea is 
now considered affected by eutrophication. Despite many measures taken since 
the 1970s with the aim to reduce external inputs of nitrogen and phosphorus to 
the sea, the goal of good environmental status has not yet been reached. It is clear 
that the total amounts of nutrients discharged into the Baltic Sea have decreased 
since the late 1980s. Still, the concentrations of nutrients in the sea have not 
declined accordingly. The long residence time of water in the open Baltic Sea as 
well as natural ecosystem feedback mechanisms are processes that slow down the 
recovery.71 This also means that further efforts to reduce nutrient pollution are 
needed in order to pass irreversible limits, and the upcoming reductions will most 
likely determine the future state of the Baltic Sea. Coming reductions are crucial, 
to further decrease total input but also because the slow recovery processes signal 
that the situation in the marine waters will become even worse before a shift to 
a better environmental state is possible. With continued input of nutrients, even 
higher concentrations of nutrients will result and the recovery will be delayed 
even more. Thus, the strength and quality of these new institutional and 
regulatory structures and their ability to integrate the regional heterogeneity with 
an ecosystem approach will be crucial. 
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2.1.1 Aim and Research Questions 
The problem of eutrophication and the regulatory structures for reducing land-
based discharges of eutrophic substances in the Baltic Sea area raises a number 
of significant questions. These questions primarily concern the possibilities for 
effective legal measures and mechanisms i.e. that promote ecosystem-based 
governance and management, as well as related issues on legal compliance. As 
stated in the introduction, the aim of this study is to evaluate the applicable 
international agreements, with their related instruments, and the EU legal 
frameworks for the protection of the Baltic Sea environment with regard to 
eutrophication. This will be accomplished through a review, on the basis of 
theories on resilience in social-ecological systems, of the role of law in 
transboundary environmental governance of the Baltic Sea. An important part of 
this study is also to examine the consequences of the unique connections 
between the legal regimes that apply to the Baltic Sea area. 

The study sets out to investigate the role of law and legal mechanisms in an 
area that goes beyond national jurisdiction. This study will primarily take an over-
arching system perspective, where eutrophication as a common problem for the 
whole Baltic Sea area will set the frame for governance. One part of the aim is to 
evaluate both the potential and the effectiveness of the given legal frameworks, 
with focus on the possibilities for operationalization and control of ecosystem-
based management in a transboundary setting. This evaluation will be made 
against the backdrop of theories on social-ecological resilience. The method used 
is more specifically presented and discussed in Section 2.1.2 and below in Section 
2.3, and the reason for choosing social-ecological resilience as a basis for this 
evaluation is explained in Section 2.1.2 and furthermore in Section 2.2. As part 
of the evaluation, the compatibility of law and resilience governance strategies72 
will be investigated. These aspects are important in avoiding the risk that law will 
become mere words, or measures taken, with no real significance or effect. 
Developments could take this direction if legal measures do not sufficiently 
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ensure achievement of intended targets and goals. Such legal instruments would 
not only be without value for the environment and in relation to the need for 
ecosystem services; this development would also entail the risk that 
environmental law in general is undermined. This could risk leading to a situation 
where laws have no real purpose and where it is difficult to maintain legitimacy, 
respect and compliance. It is true, however, that evaluation of effectiveness is 
especially challenging in the field of environmental law related to complex 
environmental problems, assessing the effects of measures taken is more difficult 
than in many other fields. 

The study is limited to the evaluation of applicable international and EU legal 
instruments for the protection of the Baltic Sea environment. It does not include 
investigation of how these laws are implemented and operationalized at the 
national level. While this is an important and interesting aspect, the purpose here 
is only to assess the prerequisites or basis for effective operationalization 
provided at the common, over-arching, regulatory level.73 The study focuses on 
controlling substances relevant to eutrophication. With support from theories of 
social-ecological resilience, the main task is to evaluate and analyze the role of 
law in environmental governance of transboundary commons and complex 
environmental problems from an international perspective. The evaluation 
focuses only on land-based sources and waterborne pollution, leaving out 
airborne emissions as well as pollution from shipping or other maritime activities. 
This is because land-based pollution is the main source of pollution to the Baltic 
Sea and the main focus for these central legal instruments.74 Another reason is 
that airborne pollution must be approached with other kinds of regulatory 
measures.75 
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In accordance with the aim of this study, the following questions have been 
chosen: 

Regime Interaction – What are the implications of the interplay between 
EU law and international law for the regulatory situation in the Baltic 
Sea area? In the aim to control discharge of eutrophic substances into 
the Baltic Sea, a number of regulatory instruments have been adopted. 
These are governed partly by HELCOM and partly by the EU, but with 
a clear aim to integrate the regulatory measures and approaches under 
the international institutional structure. An important question for the 
regulatory situation in the Baltic Sea area is thus to clarify how 
interpretation, implementation and enforcement is affected by this 
interaction of legal regimes. 

 
Effective Measures and Mechanisms – What kind of legal measures or 
mechanisms are effective in meeting environmental complexity, 
regulating diffuse sources of pollution and reducing eutrophic 
substances originating from land-based sources? Here, effectiveness is 
understood as the potential to provide for ecosystem-based governance 
and management, and the operationalization of the same. There are a 
number of legal measures and mechanisms suggested for 
implementation under the environmental regulatory instruments in the 
Baltic Sea area. The ways that these legal tools are designed and manage 
to realize their aim when put into operation are crucial for the 
effectiveness in the environmental governance they are intended to 
promote, and for the ecosystem as well. It is also of great significance 
whether the tools are given the correct spatial scale and institutional level 
when transferred into implementation. A way to assess their potential in 
this regard is to try to combine and compare the measures and 
mechanisms imposed with the social-ecological resilience governance 
features, as a backdrop and as points of reference. The legal tools must 
be balanced, however, with other general features of law and its role in 
upholding of social resilience and stability through, for example, the rule 
of law. Mere equivalence with social-ecological resilience governance 
features is not enough in an evaluation of effectiveness of legal 
regulatory measures and mechanisms for environmental governance. 

 
Compliance – What are the conditions for compliance and for ensuring 
monitoring, enforcement and control in complex environmental 
governance structures? The environmental effects and ecosystem 
responses to measures are difficult to detect due to natural variations 
and time-lags. Thus, state conduct under the applicable regulatory 
instruments will be difficult to evaluate, and monitoring will not directly 
reflect measures taken. In addition, as a result of the aim of taking an 
ecosystem approach, the environmental law instruments in the Baltic Sea 



area do not provide for much strict regulation with direct measures 
imposed on the states. To large extent, HELCOM Parties and EU 
Member States will instead decide themselves on appropriate measures. 
This means that state conduct and regulatory efforts to implement 
effective measures for reducing the discharge of eutrophic substances 
will be difficult to control through traditional enforcement measures and 
compliance review. 

2.1.2 Theory and Method 
Resilience in social-ecological systems is a theoretical framework for research on 
environmental governance and management with a transdisciplinary perspective 
(see more below in Section 2.2 and Subsection 2.2.3). There is no single theory 
on resilience, but resilience is generally described as a concept for assessing the 
resistance to pressures within a system. In an environmental context this is seen 
as a state where a system can cope with threats, such as pollution, and sustain its 
main structures and functions, thus avoiding a collapse or abrupt change. In this 
respect, a social-ecological resilience perspective generally takes a broad approach 
to the environment and mirrors a complex relationship between human social 
systems and natural ecological systems, where human beings and the social 
systems are seen as an integrated part of the biosphere. The social-ecological 
system is then characterized as a complex adaptive system.76 Put simply, this 
means that environmental problems do not act in a linear or foreseeable way. 
Instead, they are characterized by irregular responses like surprise and cascading 
effects. 

Governance for social-ecological resilience is receiving growing attention, not 
least from policy makers. Hence, it is essential also for environmental law 
scholars to explore this field of research. In addition, understanding the concept 
of governance for social-ecological resilience is important because it can provide 
guidance on how to regulate and operationalize issue areas that are characterized 
by non-linearity where law generally has trouble dealing with in a satisfactory 
manner.77 The research on governance of social-ecological resilience originates 
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from ecology but comprises many scientific disciplines, including social, political 
and legal sciences. The role of law in achieving social-ecological resilience is 
under-explored, however.78 This is moreover a reason why this study includes an 
investigation of the role of law within the frame of governance for social-
ecological resilience. The intent is to examine the extent to which law may 
contribute to achieving social-ecological resilience and the sustenance of 
resilience governance structures. Doing so includes an exploration of whether 
there are any significant obstacles or conflicts connected with integrating law with 
such governance, and – if so – where these obstacles can be found. 

Laws and legal institutions have an important role in structures for 
governance, where governance is seen as the sum of the many ways that 
individuals and institutions, public and private, manage their common affairs.79 
Environmental governance theories propose strategies, including structures, 
institutions and actions that are intended to respond to different aspects of 
environmental complexity and uncertainty in efforts to protect the environment 
from harm, and not least the pressures from human activities. Thus, any 
strategies for mitigating environmental problems need to consider these 
governance perspectives, including legal strategies.80 Resilience governance also 
includes such perspectives; its theories assume the best ways to cope with 
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environmental pressures and solve environmental problems. For this reason, it 
is also interesting to examine the compatibility between law and resilience 
governance. 

While environmental law should definitely always aim to achieve social-
ecological resilience, there are a number of possible scenarios where law may 
have a role that differs from the approach within resilience governance. Under 
certain circumstances, the contribution of law in achieving or providing space for 
social-ecological resilience implies a different approach than what may be 
prescribed within theories on governance. However, there may also be 
circumstances where law and legal approaches may contribute to resilience 
governance approaches to a much greater extent than might be expected. 

To determine the extent to which law and resilience governance are 
compatible and related, a transdisciplinary approach must be applied as part of 
the method chosen for the study. An important component in the application of 
this transdisciplinary approach will be the transformation of the resilience 
theories into applicable legal concepts for the integration of legal and governance 
theories. The perspective of the law applied in this research is primarily external, 
with focus on the environmental problem to be solved. However, it is not 
possible to assess and evaluate law solely from such approach; it must also be 
analyzed from an internal viewpoint, so a general assessment of legal sources and 
application will also be pursued.81 This will be part of determining and analyzing 
what constitutes effective legal measures and mechanisms. See further in Section 
2.3 below. 

Although the resilience theories are becoming increasingly acknowledged, 
they originate from an ecology perspective and as a result have most dominantly 
applied within natural sciences. There are no general theories on how to apply 
this concept to social or legal sciences. The methods of applying a resilience 
perspective are generally more elaborated in relation to ecological systems than 
to social systems. However, support can be gained from research made mainly 
within political science, and as part of studies aiming to pinpoint more precise 
principles or research areas of social-ecological resilience.82 An important part of 
applying the perspective of resilience theories in this study will include the task 
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of trying to adapt or transform the concept of resilience to be applicable to legal 
systems. As a step in this transformation, the advantages and disadvantages as 
well as the potential conflicts with the traditional legal points of view will also be 
explored. 

To understand how the goals set in the legal structure for regulating 
eutrophication in the Baltic Sea can be accomplished, a good approach is to apply 
the perspectives of social-ecological resilience to the legal analysis and evaluation 
of measures. This method is applied in this study to create a better understanding 
and perception of the legal mechanisms in regard to their effectiveness and 
compatibility with ecological and social prerequisites. It is also a tool to evaluate 
whether existing legal instruments meet requirements and provides the 
prerequisites for effective ecosystem governance in the Baltic Sea regarding 
eutrophication. Through this method, the potential of the legal instruments at 
hand is assessed as well as the possibility to create, or at least make room for, 
more specific legal mechanisms and measures. By linking these environmental 
regulations to the concept and frameworks of resilience thinking, more concrete 
frameworks and references for interpretation and implementation will be 
defined. In addition, researching and elaborating these ideas and terms in a legal 
context can contribute to further development of the concept of social-ecological 
resilience. 

Before going more into detail about how theory and method are applied in 
the study the next section of this chapter describes the theoretical perspectives 
chosen for the work 

2.2.1 Environmental Governance and Law 
International common-pool resources83 and the need for cooperation were main 
reasons for the rise of international environmental law. A prime example is the 
cooperation initiated in the Baltic Sea area through the adoption of the Helsinki 
Convention, as described in Chapter 1, Section 1.4. Such common-pool 
problems created a need for states to agree on how to govern the commons and 
the transboundary effects connected to them. These issues are still the main 
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reasons for adopting international environmental agreements.84 The concept of 
governance can signify and represent a wide number of ideas. It has been 
described, inter alia, as a social function centered on efforts to steer societies or 
human groups away from collectively undesirable outcomes.85 How commons 
are best governed by a governance system, and the manifold, sometimes 
conflicting, theoretical ideas behind it, are of course important issues of great 
significance for the current study. Environmental governance theories, including 
theories regarding common-pool resources and social-ecological resilience, are 
connected to environmental problems. Environmental governance theories 
propose strategies, structures, institutions and actions that are meant to respond 
to different aspects of complexity and uncertainty in efforts to protect the 
environment from harm, not least resulting from the pressures of human 
activities.86 Although the focus in this study is the role of law and institutional 
structures set out by it, law will mainly be discussed as a tool in or as a basis for 
a governance system. The understanding of governance as a concept in this study 
is in line with this established formal definition of global governance: 

 
“Governance is the sum of many ways individuals and institutions, public and private, 

manage their common affairs. It is a continuing process through which conflicting or diverse 
interests may be accommodated and co-operative action taken. It includes formal institutions 
and regimes empowered to enforce compliance, as well as informal arrangements that people and 
institutions either have agreed to or perceive to be in their interest.” 87   

“…It is a broad, dynamic, complex, process of interactive decision-making that is constantly 
evolving and responding to changing circumstances....” 88 
 
This description of the concept is thus not equal to governance through 
government, but instead reflects a system where legal institutions are seen as one 
part of a structural nest with multiple mechanisms, measures and actions. 
International law and the international community are less and less characterized 
by only strict interactions reflecting and arising between independent sovereign 
states.89 Instead, international law is increasingly characterized by a general 
demand for openness, transparency, fairness and mechanisms for accountability. 
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States and international law are thus compelled to interact with a growing number 
of actors, including international organizations, private companies and non-
governmental organizations (NGOs). Due to these developments it is natural to 
view law as part of a wider concept.90 The Baltic Sea region is also characterized 
by an important web of NGOs, other organizations and actor networks that 
work in different ways with steering and affecting both the states and private 
actors at different levels. Although most of these NGOs are not directly 
connected to HELCOM, they affect the work and initiatives taken in the region 
– including agreements and Recommendations made by HELCOM and not least 
the by the EU.91 

In addition to the concept of governance described here, management is a 
term that is also common in relation to governance. Both governance and 
management of the environment are often discussed in terms of adaptive 
governance and adaptive management (see Section 3.5, Subsection 2.3.2.1 and 
Chapter 5 where this is discussed more in depth). The concept of adaptive 
management generally implies the response system connected to learning and 
monitoring. Management in relation to governance generally applies to actions 
by a single entity, the operationalization of the more general steering measures 
or strategies indicated by the governance system. Management is seen as the 
activity of translating visions or strategies into reality.92 Governance and 
management could also be compared to the hierarchy or levels found in legal 
structures. In such comparison to legal structures, the concept of governance 
would be reflected primarily by international law and sometimes by EU law, as a 
top, general level of steering. Management, on the other hand, could be seen to 
be at the level of national and local implementation of those international laws, 
and some forms of EU law – when it is more directly applicable to the national 
and local levels. This does not mean that governance or management is always 
reflected in the legal system; instead, it aims to present a comparison in terms of 
scales (see also Section 2.2.4 below).93 See more on the nature of international 
and EU law in Chapter 3, Section 3.4). 
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Governance systems in international settings vary substantially with respect to 
different variables. They may differ in both functional and geographical scope 
for example, just as in their membership composition, degree of formalization or 
in administrative structures. One form that a governance system can take in 
international settings, when applying this understanding of the concept, is as 
conventions and regional agreements. A governance system can also comprise a 
number of different institutions tied together to form a larger system. Despite 
the structure taken, the basis for a governance system will generally be how the 
environmental problem is formulated and framed.94 The same problem can be 
framed differently, though, depending on perspectives and choice of scale. Most 
problems need to be dealt with on different scales in parallel and in coordination. 
This reflects the environmental issues of the Baltic Sea, which need to be dealt 
with regionally, nationally and locally. Depending on the scale, different measures 
or actions may be suitable and applicable. As stated above, this study will 
primarily take an over-arching system perspective, where the eutrophication in 
the whole Baltic Sea area will set the frame for governance. This also involves 
investigating how the governance strategies and international regulations provide 
prerequisites – or obstacles – for action and measures at other scales within the 
system. Other examples of the forms that governance systems could take are 
inter alia through private governance, such as codes of conduct, certification 
schemes and voluntary markets for emissions permits. It could also be pursued 
through the civil sector and NGOs. At any rate, different sector approaches are 
often found in combination.95 

The potential effectiveness of governance systems varies and depends both 
on scale, the complexity of the problem, i.e. the possibilities to trace and follow 
the reasons for environmental problems, as well as on the discrepancies between 
the different state Parties sharing an ecosystem in international settings that could 
entail different perspectives on the problem. These discrepancies also affect the 
ability to actually steer the participants towards action to address the problem 
accurately.96 If it is a regulatory regime that is the basis of the governance system 
– a regional agreement for example – effectiveness can also be connected to 
regulatory features such as the opportunity it offers for multilateral solutions to 
environmental problems as well as its application and development of 
international legal standards.97 Generally, effective environmental governance 
may be translated as the governance strategies with the best effects in terms of 
mitigating environmental problems, but whether the system also matches the 
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scale of the problem is in addition a relevant factor. When investigating the role 
of law in governance, these regulatory features need to be scrutinized in relation 
to the general apprehension of effectiveness and effective approaches or 
measures in environmental governance. However, the definition of what 
effectiveness is with regard to international environmental problems is 
ambiguous and manifold. Therefore, it is often difficult to identify precise, 
effective measures. Environmental governance systems aim to take the most 
effective approaches, though, in trying to solve or reduce the harm from 
environmental problems and the human activities causing them.98 Exactly what 
this means or implies is a question to which the answer has successively changed 
with the changed apprehension of nature, ecosystems and the environmental 
problems. Additionally, although these aspects of environmental governance 
have been in focus for a long time, there are still many questions about the 
compatibility of legal mechanisms with effective dynamic environmental 
governance and management. Indeed, it is a common opinion that law and 
regulation generally contradict effective governance of dynamic environmental 
problems.99 It seems especially difficult to identify effective legal mechanisms in 
relation to complexity and governance for social-ecological resilience.100 These 
issues are elaborated further in Section 3.5 (and through the study). 

2.2.2 Governance of Commons 
Traditionally there has been a distinction between mainly two opposing 
perspectives on how governance of commons is best pursued. These opposing 
perspectives are central to the environmental debate and were originally 
presented by Garrett Hardin and Elinor Ostrom. Both perspectives presented 
still influence governance approaches and theories. Hence, they provide an 
important background to general theoretical perspectives on governance for 
social-ecological resilience, and more specifically to the governance of the Baltic 
Sea as an international common resource.101 
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In 1968 Garrett Hardin wrote a legendary article entitled “The Tragedy of the 
Commons”.102 According to the theory in the tale by Hardin, users of a common 
resource always have and always will use such common area and its natural 
resources primarily for their own gain and best interests. In addition to their own 
gain, users do this because that they will not immediately comprehend or notice 
the degradation and tragic fallout that such behavior has in the end for all 
concerned. According to Hardin, the solution to such problems would be strict 
regulation or some kind of strict coercion in relation to the use of such commons; 
a world government was even suggested.103 

Whether or not one adheres to the teachings of Hardin, it is true that 
eutrophication is the result of overuse by all states, continuously and without 
consideration for the transboundary sum of effects. The nature of the discharges 
and their effects in the different basins of the Baltic Sea comprise a dynamic and 
problematic issue that is difficult to understand, which is typical of the problems 
encountered in governing commons. Furthermore, the transboundary nature of 
the discharges and the multitude of causes and effects add extra dimensions to 
the question of how to regulate the sources effectively. The idea that common 
resources are always and inevitably overexploited, as in “The Tragedy of the 
Commons”, was also challenged by other theories and approaches. A notion that 
such resources can be managed commonly through strong communal 
management and effective stewardship successively gained support.104 The 
theory introduced by Hardin draws attention to two human factors that drive 
environmental change. The first factor is the increasing demand for natural 
resources and ecosystem services, while the second factor is the way in which 
humans organize themselves, i.e. institutional arrangements. Although these 
theories had great influence, they were also criticized as oversimplified. 

As a contrast, Elinor Ostrom’s ideas emphasizes that a will and an 
understanding of the importance of sustainability and resilience in a system will 
make people govern it together through self-organization and also manage to 
organize sustainable use, thus, avoiding over-harvesting.105 While Hardin’s ideas 
in their most strict version are difficult to enforce in transboundary settings due 
to lack of governmental force, Ostrom’s ideas are instead mainly applicable to 
local or small-scale communities and therefore would thus not either function in 
international transboundary settings. However, her theories have influenced the 
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research developments on governance of commons.106 The theories that Ostrom 
advocated included principles for governance, which were meant as key elements 
to be fulfilled to achieve successful governance.107 Some important features in 
these principles include: 

 
- Need for clear rules; 
- Clearly defined boundaries of the group allowed to harvest from the 

natural resources; 
- Power to influence management; 
- Structures for monitoring, sanctions and dispute resolution. 

 
In addition, the significance of institutional diversity and matched rules is 
mentioned as a factor in addressing environmental diversity and environmental 
problems on multiple scales. These factors are implied to be prerequisites for a 
pluralistic and diverse world, where environmental problems and actors operate 
on different temporal and spatial scales and environmental problems are 
increasingly difficult to solve. These issues can therefore also considered as 
important in an international setting, such as the Baltic Sea area.108 

Nevertheless, like Ostrom’s studies, most studies on the commons have been 
based mainly on local and small-scale societies. It is quite another matter to 
discuss governance of transboundary settings.109 Following Hardin’s approach of 
coercion would be a difficult solution in an international commons, since it does 
not quite match the international order where states are sovereign and cannot be 
forced into action without prior acceptance. Still, it must be acknowledged that 
many situations still appear where self-organization is simply not sufficient, as 
for example in international and transboundary environmental problems. While 
much of the theory and practice of successful management involves resources 
that are effectively managed by small to relatively large groups living in a single 
country, it is also acknowledged that some of the most difficult problems involve 
resources that are difficult to manage on the scale of a village, a large watershed, 
or even a single country.110 
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Management of such resources instead depends on the cooperation in 
appropriate international institutions as well as national, regional, and local 
institutions. International agreements could also create incentives for actions, 
which on some level, could be comparable to coercion. Having larger numbers 
of participants for a common resource increases the difficulty of organizing, 
agreeing on rules, and enforcing rules. For these commons, other approaches are 
necessary. While organization at national and local levels can help, it can also get 
in the way of finding solutions.111 Additionally, the increasing complex 
interconnection of sources, causes and pressures further complicates the 
situation for governance of commons. Therefore, it seems rather plausible that a 
combination of different perspectives and approaches is necessary. In coping 
with the kind of governance challenges explored here, a differentiated strategy 
will offer better prospects than one relying entirely on only one model.112 
Generally both of these two opposite perspectives are now reflected in different 
management and governance situations.113 Environmental problems and the 
governance of commons are generally viewed as multi-leveled and cross-scale; 
this has also expanded the research perspectives. Theories on governance of 
commons are developing accordingly, with a diversity of disciplinary 
perspectives.114 One such theoretical approach that has developed along with 
these general developments is the concept of governance for social-ecological 
resilience, which is also used in this study. It builds on the adaptive approach and 
the principles presented by Ostrom, but also goes beyond this in achieving 
effective governance of complex, multi-dimensional and interconnected 
environmental problems. This theoretical approach and its relevance to law and 
the governance of the Baltic Sea will be elaborated in the following. 

2.2.3 Governance, Law and Social-Ecological Resilience 
Environmental governance is (as described in Section 2.2.1) proposing strategies, 
structures, institutions and actions that are meant to respond to different aspects 
of complexity and uncertainty in efforts to protect the environment from 
harm.115 As stated above, the concept of resilience in social-ecological systems is 
a theoretical framework for research on environmental governance and 
management with a transdisciplinary perspective (see Section 2.1.2). Effective 
environmental governance could be translated as the governance strategies with 
the best effects on environmental problems. A state of resilience entails 
prerequisites for a system to retain its basic functions. It is a state where the 
                                                      

 See for example Ostrom, E., et al., 1999, pp. 278- 282; and Dietz, T., Ostrom, E. and Stern, 
P.C., 2003, pp. 1907-1912. 

 See also Underdal, A., 2010, pp. 398-390; and Duit, A. and Galaz, V., 2008, pp. 311-325. 
 See Folke, C., et al., “Adaptive Governance of Social-Ecological Systems”, Annual Review of 

Environmental. Recourses, Vol. 30:441–73, 2005. 
 See for example: Armitage, D., 2008, pp. 7-32. 
 See for example what is written on this in Young, O. R., 1994, pp. 12 ff. 



system is able to continue developing and producing ecosystem services. The 
theories on social-ecological resilience were originally developed by ecologists as 
a way to describe changes and interactions of ecological dynamics in and between 
ecosystems. Resilience in this context is the ability of a system to endure or 
absorb disturbances and external shocks in a way that makes it possible for the 
ecosystem to still maintain its particular dynamics, structure and functions.116 
Effective environmental governance structures should aim to create resilience in 
social-ecological systems. The descriptions of the complex changes and 
interactions of ecological and social dynamics that are included in these theories 
should constitute the basis for the governance approach and measures chosen. 
The resilience perspective and the research on social-ecological resilience may 
also provide an important tool for identifying how to regulate environmental 
problems that are characterized by complexity and non-linearity. These are also 
problems that create regulatory scenarios where the legal system is often 
challenged, since it originally builds on more linear causal relationships.117 
Moreover, the concept of social-ecological resilience creates a frame for a more 
integrated perspective on the operationalization of sustainable development. 
Many have argued for law and governance based on the principle of sustainable 
development and that it should be the ecological factors, which set the 
prerequisites for any other development, i.e. social and economic development 
(the social system elements of sustainable development as discussed in, for 
example, the UN Report on Sustainable Development118).119 The concept of 
social-ecological resilience also acknowledges that the environmental sets the 
base and boundaries for any social-ecological system, however, it also 
acknowledges that the relationship between the different elements of social-
ecological systems is more complex.120 It also provides, as suggested, tools for 
how to manage these systems accordingly. What this implies is elaborated further 
in this section. 

Applied to the Baltic Sea, the theories on resilience in social-ecological systems 
would be exemplified by how the marine ecosystem could withstand a large input 
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of discharges from human activities over a long period of time, but eventually 
and rather abruptly started to show rapid and irreversible changes in its dynamics. 
Such a system may flip completely and go into a regime shift. When this happens, 
it is not possible to know what the new regime will entail. In addition, due to the 
inter-connectedness of all systems, it will affect the dynamics of both the social 
systems and ecosystems connected to it or even being dependent on it. A change 
in one system is likely to cause a chain of shifts.121 The Baltic Sea is considered 
to have gone through a regime shift, as it went from an oligotrophic state with 
low levels of nutrients to a eutrophic, nutrient-rich and oxygen-poor state. Now, 
however, the state of the Baltic Sea is such that the area is confronted with the 
risk of another change, this time into a permanent state of severe eutrophication 
with constant algal blooms and complete oxygen depletion as a result. This is due 
to the continuous high pressure of eutrophic pollution.122 

Governance for resilience in social-ecological systems should be adaptive. It 
applies to the view of ecosystems as changing non-static systems, constantly 
pressured from both natural and human disturbances, and also partly to the 
multi-dimensional transboundary settings common for complex environmental 
problems. This is a view that also includes an assumption that governance and 
management strategies have to be dynamic and adaptive, which is a view that has 
also been important for management measures in the more recent focus on 
resilience and dynamic coupled social-ecological systems, with emphasis on the 
impact of humanity on ecosystems and the entire biosphere.123 In order to 
achieve social-ecological resilience, governance strategies should strive to include 
the specific circumstances that this theoretical perspective entails for governance 
in a given situation. 

With regard to the Baltic Sea, it is known that reducing the load of nutrients 
to the marine waters is important for achieving a sustainable and healthy resilient 
state in the sea. What is less obvious is how much reduction is needed and how 
to achieve such reductions. Some actions and measures to reduce nutrient inputs 
are easy to identify; they often belong to point sources and represent clear cases 
of cause and effect. The Baltic Sea ecosystem and its catchment area, however, 
also involve features of more complex response that entail significant uncertainty 
connected to some of the diffuse pollution sources. It is in regard to this kind of 
uncertainty that modern governance theories must respond and provide answers 
about the kind of approaches that may be fruitful. 
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Resilience thinking and social-ecological systems is in parallel or in addition to 
the theories on how to govern commons, theories to describe the complex 
changes and interactions of ecological and social dynamics. The resilience 
perspective includes a diversified approach and awareness that different 
situations and circumstance require different solutions. It includes the dynamics 
and the interplay not only in ecosystems but also between social and ecological 
systems. This implies that the social governance structures also need to go across 
scale – including across national borders – to be able to create institutional fit 
and measures that match the scales of the system linked to the problem.124 

The growing understanding of natural and human systems as interdependent 
and nested in social-ecological systems has brought new awareness in 
environmental governance. This new understanding of social-ecological systems 
includes, as stated above, the view that governance systems need to be flexible, 
adaptive and prepared for change. An adaptive management approach is open to 
new knowledge, and responsive to multi-scale dynamics; such management 
should also be able to transform in order to respond to changed prerequisites.125 
Increasingly, such features related to governance in social-ecological systems are 
gaining influence. The approaches that are being identified as a result are with 
increasing frequency also being adopted in law and regulatory approaches, not 
least in the Baltic Sea area. 

Generally, resilience features for different forms of governance and 
management can increasingly be identified and are now being more expressly 
pointed out in studies made (see Section 2.3).126 For discussing governance in 
relation to social-ecological resilience, it is necessary to identify further principles 
or features that are necessary also for identifying appropriate approaches in 
governance strategies – approaches that match the theories on dynamic change 
and uncertainty, for example. However, although the concepts of resilience 
management and governance are gaining acknowledgment as appropriate 
theoretical and practical management frameworks, they still lack concrete 
evaluation in relation to law, regulatory approaches and the choice or application 
of legal measures. One important question remaining is thus how these 
approaches are best integrated and applied in law and regulatory systems. Further 
assessments and evaluations are required to find out how and to what extent they 
are compatible with legal principles and mechanisms. So far, there is little legal 
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research attempting to find such answers.127 The research found is mostly 
focused either on a specific issue in law or on the environment, and specific to 
certain parts in the theories of social-ecological resilience. What is found in this 
research on social-ecological resilience and law consists mainly of case studies 
and more limited studies on a particular understanding of the concept and 
theories that form the ideas behind social-ecological resilience. 

2.2.4 Effective Governance Approaches 
As stated, effectiveness is generally difficult to assess in relation to complex 
environmental problems, and not least in relation to the different states in a 
transboundary setting. Effectiveness is understood under these circumstances as 
the potential to provide for ecosystem-based governance and management. It 
could generally mean governance strategies with the best effects on mitigating 
environmental problems. The regulatory approaches applied generally aim to fit 
the diversity connected to complexity. Thus, instead of fixating on detailed 
regulation in relation to the variety in the nature of different problems across 
regions, a general approach is applied. This approach aims to find and 
comprehend specific categories of more generic activities or governance features 
that can be of value in different scenarios and cases, instead of detailed measures 
that may be only occasionally effective or applicable. A general agreement in 
these circumstances emphasizes that how things are done and who does them 
(i.e. management) should primarily be decided nationally or locally. However, the 
general approach is provided through governance strategies, but at this level 
more specific measures cannot be pointed out. What is important is that certain 
necessary functions can be effectively performed – this kind of approach in 
governance accepts and acknowledges that there is a need for flexibility and space 
for adaptations in relation to different settings.128 

As a result many governance regimes have chosen to focus their evaluation of 
effectiveness on processes or mechanisms through which it is possible to identify 
whether institutions more generally affect the behavior of important actors. 
Other normative indicators of good governance are also accounted for in this 
regard, for example procedures that create accountability, stakeholder 
participation, legitimacy and democracy.129 Such normative features are also seen 
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as important in a governance system, and in terms of overall effectiveness. Still, 
additional features also need to be identified in order to pinpoint governance 
actions that could match complexity and dynamics of ecosystems.130 It is in in 
this light that identifying features significant for governance and management for 
social-ecological resilience, as discussed above, become important. 

The knowledge is still limited regarding how governance features matching 
ecosystem dynamics and social-ecological resilience that are integrated into law 
can be recognized and developed. It is especially important to further elaborate 
and develop the view on how such flexible adaptive features play out in 
combination with the other roles of law. Primarily, then, roles such as compliance 
control, institutional stability, and rule of law need further review.131 As stated, 
much remains to be done to identify concrete legal measures that match resilience 
perspectives.132 However, many of the so-called new legal approaches have been 
discussed with regard to environmental governance perspectives. Especially 
questions related to flexibility and adaptivity have been discussed although 
without specific connections to governance for social-ecological resilience. 
Instead adaptive governance has been in focus. Issues on flexibility and adaptivity 
have been receiving attention because many consider that these issues especially 
contrast to what is considered in this perspective as traditional legal approaches, 
and not least basic legal principles.133 These contrasting ideas of law and 
regulatory approaches are generally pictured as opposing and strictly different, 
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while in practice environmental law measures could probably be defined more 
along a range of different legal approaches. Thus, such measures are not 
necessarily in a contradictory relationship. In practice, different measures and 
approaches are applied in parallel and in combination, and thus different 
approaches may instead be seen as complementary to a complex problem.134 

Theories on resilience in social-ecological systems combine these different 
issues discussed above, and offer a transdisciplinary perspective on effective 
environmental governance, where law should have a prominent role.135 
Furthering understanding of the role of law in environmental governance 
connected to social-ecological resilience is an important part of the aim of this 
study. The main concern is to identify and place law in relation to different 
aspects of governance for social-ecological resilience. In order to identify 
important features for management and governance, the next section provides a 
review of social system prerequisites for social-ecological resilience. The reason 
for this is that a governance system is operationalized through the social side to 
social-ecological resilience. While the aim and objective of social-ecological 
resilience is rather apparent from an environmental or ecosystem perspective, it 
is less clear what it means in a social system perspective. 

2.2.5 Social System Prerequisites for Social-Ecological 
Resilience Governance 

In trying to grasp the necessary perspective for environmental governance, it is 
pertinent to understand more of the social system side to social-ecological 
systems. It is also important to make some clear distinctions between different 
aspects in this regard. When discussing law and social-ecological resilience one 
needs to realize that this concept contains different parts that need to be taken 
into consideration. The first, and perhaps most obvious, is the resilience of 
ecosystems; the second part is what can be briefly stated as the resilience of the 
social systems, and the third part that requires reflection is something referred to 
here as the resilience of the legal system (as an important integrated part of social 
resilience).136 While the preconditions given by ecosystems are rather well 
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explored, less attention has been paid to the way social systems react in this 
context. Beyond issues of adaptive management and law, the resilience of legal 
systems in the perspective of social-ecological systems has been given only little 
attention.137 It is therefore an important aspect to add when discussing social-
ecological resilience. The social system perspective needs to be acknowledged 
and developed. In fostering the integrated goal of resilience in a social-ecological 
system, more focus must be put on what it is in this interaction that creates stable 
and sustainable social systems, which is just as important a factor for social-
ecological resilience as ecological resilience. 

Identifying cornerstones for resilience and fundamental features for dynamic, 
prosperous social systems is crucial for a governance system, but it is also 
important to realize that these factors, in a transdisciplinary theoretical frame, 
might adhere to another vocabulary and another line of research. Much of the 
vocabulary and definitions used for discussing ecological systems were originally 
defined by ecologists and not by social scientists. Thus, rather than trying to apply 
a natural-science frame on social systems, it seems more fruitful to focus on and 
compare purpose, aim and functionality in a systems composition and design, in 
this case primarily the legal design. In comparison with natural ecological 
systems, resilience in social systems may be resting on fundamentally different 
factors, not least in terms of law and legal institutional structures. Social stability 
and rule of law, for example, are major factors in social resilience, as opposed to 
flexibility and adaptivity in ecological resilience. However, in terms of vocabulary 
and line of research, flexibility might also have slightly different meanings.138 
Thus, an important task in defining social system issues in relation to social-
ecological resilience is to compare such aims, functions and purposes behind 
these features and vocabularies, in order to evaluate possible matches as well as 
mismatches in terms of functions. 

Factors that have been suggested as important for resilience in social systems 
include social stability and resource dependency. While access to resources 
depends on many different factors such as global and local economy, trade and 
not least resilient ecosystems, it can also be controlled to some extent by 
regulation. Social stability also relies on a range of different factors, and can be 
affected by external pressures.139 Choosing stability as a factor for social resilience 
is complicated, since stability could also imply stability in negative feedbacks or 
undemocratic government. It is, however, also a state achieved by democracy and 
rule of law, when societies are flourishing and have little corruption etc. The basis 
for this kind of stability is established to a large extent by law, especially in a 
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society based on the rule of law and legitimacy. Thus, in this perspective, the 
connection to the legal system for social resilience is also apparent.140 
Furthermore, a link is visible here – to the idea of resilience in law. Law has a 
number of important principles, values, and institutional features that it must 
sustain, and that sometimes risk colliding with values and features important for 
social-ecological resilience. In a parallel to the principle of sustainable 
development, law also has a role in establishing some level of equity and fairness, 
in relation the use of natural resources.141 While law needs on the one hand to 
provide for social stability and maintain prerequisites for the rule of law, it must 
also become more dynamic and flexible with regard to the ecosystem.142 It is 
increasingly noted that social-ecological systems need both a stable basis for 
trust-building with continuity in interactions in social systems, and provide for 
flexible governance of ecological systems.143 This requires structures that contain 
prerequisites to follow and adapt to natural and continuous changes, as well as 
to new knowledge on governance strategies. Law must also change and persist 
with different kinds of social or external pressures of time, and adjust, not least 
to new scientific understanding of the environment. In this way the legal system 
in itself must also sustain and embrace a large number of factors and still uphold 
its main fundament and stay within the framework that creates a baseline of 
stability and a democratic legal system. If governance is to control the 
development of social-ecological resilience, all these different aspects need to be 
intertwined and coexist. To find out how to govern this complex interplay, we 
need to have a clear picture of all parts and their respective characteristics. In 
order to maintain basic social needs, in parallel to healthy and productive 
ecological systems, sustained by a stable legal system, it is necessary to learn more 
about how to establish institutional structures and law that will provide this in a 
governance system.144 

It is important to realize and acknowledge that different features, mechanisms, 
and forms of regulation will vary with scales to fit both in time and especially in 
spatial terms. Law and governance structures will have different purposes and 
roles depending on whether the scale is local, national, or regional. The resilience 
concept implies that the regulations we set up with the aim to manage a social-
ecological system – in this case to accomplish good environmental status in the 
Baltic Sea – have to be able to respond and adjust to dynamic change, as this is 
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the main characteristic for resilience governance structures.145 A number of 
scholars have provided theories and ideas on the issue of law and resilience, but 
there are still many questions that remain unanswered regarding the role of law 
for social-ecological resilience (see more in Sections 2.1.2 and 2.2.3 above). This 
will be further developed in this study. Only a few scholars have discussed law 
and resilience from an international perspective or what a generally applicable 
perspective of social-ecological governance and law would involve. Only to some 
extent have the previous research addressed what such resilience governance 
must entail in concrete legal measures or institutional structures. 

Resilience theories are moreover continuously questioned and criticized. 
These critiques have generally focused on ambiguities in definitions and central 
terminology, and concerns regarding the usefulness of resilience as a theoretical 
construct. Furthermore, it has been questioned whether the concept of social-
ecological resilience has the ability to acknowledge the distributive, political, and 
cultural dimensions in international environmental problems.146 Although some 
of the criticism is fair, resilience theories still provide a broad and applicable 
framework for how to develop our approaches in environmental governance. To 
some extent, the critique being raised is also due to the need for further 
exploration of the concept, especially in social sciences and legal research. 

The conditions provided by resilience research, inter alia that it is inherent that 
we cannot know or foresee how the system will change, challenge some of the 
core features of the legal system. Generally, law has been represented as an 
autonomous system made up of rules that are complete, complementary and 
coherent. They are to be applied to concrete circumstances. Although the actual 
situations can vary, the basic factual conditions are thought to be foreseen and 
thus able to be regulated beforehand. This study will take a wider systematic 
perspective on social-ecological resilience governance, primarily by identifying a 
number of more or less precise features or principles for governance for social 
ecological resilience. Secondly, the study will compare these features with general 
legal norms, principles, measures and the functions they involve. In addition, the 
regulatory structures for eutrophication in the Baltic Sea area will be analyzed 
against this backdrop. More attention will be paid to questions about the position 
of ecosystem features in relation to traditional legal perspectives and the kinds of 
legal mechanisms that may be compatible to ecosystem dynamics and significant 
resilience governance and management features. It is important to discuss or 
review governance strategies and features, which according to the resilience 
concept can be applied on different levels of implementation or in different 
geographical or institutional scales, all entailing somewhat different approaches. 

                                                      
 See also: Ebbesson, J. and Folke, C., 2014. 
 See for example: Hornborg, A., “Zero-Sum World: Challenges in Conceptualizing 

Environmental Load Displacement and Ecologically Unequal Exchange in the World-System”, 
International Journal of Comparative Sociology, Vol. 50, 2009, pp. 237-262. 



The intention is to enable institutional fit and effectiveness in measures taken to 
protect the environment. 

2.3.1 Defining Features for Resilience Governance 
So far, the concept of social-ecological resilience and governance has been 
discussed and presented from a general view. This general view of social-
ecological resilience and its associated prerequisites reflect objectives that should 
influence governance to achieve social-ecological resilience. Although the general 
picture is important, it does not reveal to any extent how governance for social-
ecological resilience should be shaped and realized in practice. As explained in 
Section 2.1 above, however, the point of this study is to discuss and evaluate the 
role of law in governance for social-ecological resilience. In order to do so it is 
necessary to define more concrete prerequisites and features for effective and 
appropriate governance approaches. 

While resilience management in this context should be viewed as more 
instrumental and as representing concrete operationalization and monitoring, 
governance is the structure that will provide overall strategies and measures that 
are meant to provide a platform and tools for management (as discussed in 
Sections 2.2.1 and 2.2.4 above). It is necessary to understand both these 
dimensions to evaluate appropriate governance approaches.147 It is worth 
emphasizing that the view of the terms governance and management presented 
here reflects the general use of these concepts throughout the study. They 
primarily reflect the scale on which the control and application of laws or other 
measures referred to are operating. In relation to resilience governance and 
management, the focus is mainly on the role, scale, and function of measures or 
other features rather than on the use of the terms within the cited references of 
social-ecological resilience. It is especially relevant and necessary to keep this in 
mind when discussing the role of law, since the role of law also varies depending 
on scale, both in time and space. National and local laws, moreover, will be nested 
as a part of the overall governance system of international and EU laws. 

Governance approaches must take into account the complexity and dynamics 
connected to ecological systems and their feedbacks, but must also include an 
awareness of impacts and prerequisites for the interplay specific to social systems. 
Thus, when evaluating law, it is necessary to look to the consequences of 
resilience governance from a strict social system perspective. When it comes to 
law and legal systems, there are certain functions and principles that must be 
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specifically preserved by law in a democratic society.148 However, the evaluation 
must begin with identifying more specific features and functions that signify 
governance for social-ecological resilience according to the theories presented. 

The nature of such features that characterize governance for social-ecological 
resilience will be discussed in more depth later in this chapter, but some aspects 
of these features can be interesting to reflect over initially. As a starting point, it 
has already been stated that adaptive governance is an important component in 
governance for social-ecological resilience. The social side of social-ecological 
resilience has to large extent been developed by political scientists. It is through 
their research that many aspects of the governance theories presented have been 
concretized. These research efforts serve as a good basis for developing more 
concrete features on which to base an evaluation of law. 

Adaptive governance is a diverse concept. It is mainly characterized by 
adaptive feedbacks from multi-leveled organizational levels. It builds on a 
structure that includes actors and actor groups that can both gather knowledge, 
and create systems or mechanisms for governance and transformation based on 
this knowledge. Monitoring and evaluation are key features in adaptive 
governance.149 Some aspects of social-ecological resilience that have received 
attention in political or social sciences are inter alia so-called bridging 
organizations, issues of institutional fit, participation and the role of actors for 
social and local knowledge etc.150 All these issues are closely connected to the 
essence of adaptive governance. 

A bridging organization is a structure that can coordinate and over-arch gaps 
between different institutions and the actors or networks in governance 
structures, and thus make the overall institutional structure more efficient. Such 
organizational structure is also meant to bridge gaps between both temporal and 
spatial scales that are present in environmental governance. Such coordinating 
organization may be seen as having authority in the institutional structure – an 
actor or organization that is in control. This is of value in a complex and dynamic 
institutional system. Such actors or organizations could also be responsible for 
overseeing the evaluation of measures taken, which is directly connected to 
problems that may occur in polycentric governance structures and with a wide 
range of stakeholders.151 

A general literature review combining all these different attempts to formalize 
or concretize resilience governance presents a number of points of concern for 
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governance. Furthermore, specific principles for building resilience have been 
developed within research.152 These principles take into account features such as 
diversity and redundancy, connectivity, slow variables and complexity. They also 
emphasize learning, i.e. knowledge as a basis for governance, as well as multi-
leveled or multi-dimensional, polycentric structures153 and broad participation. 
Through combining some aspects of these principles with a general literature 
review, the following points, which are further explored in Section 2.3.2, have 
been chosen as important and constructive governance features, also of concern 
in a legal context:154 

 
Flexibility, knowledge-based adaptivity, diversity, redundancy, and 
transformability 
Multi-level governance, cross-scale interactions, diversity and 
redundant structures and ecosystem match 
Pathways for participation, with structures for including local and 
social knowledge 
Controlling slow variables and feedbacks as well as ensuring trust-
building, including sanctions, compliance control and institutional fit. 

 
Some aspects of these features or criteria may change in significance and focus 
depending on the perspective taken, that is, whether they are seen from a social 
system or an ecological system perspective.155 Given what has been presented 
above, it is also likely that they may change even more if seen from a strictly legal 
perspective. In some aspects there are conflicting interests and priorities between 
the different systems and perspectives. In addition, the interpretation and 
significance will vary because the same purpose may take another expression in 
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different scientific fields, and not least with regard to the differences in scientific 
vocabulary. In addition, law does entail some rather specific prerequisites and 
principles to be acknowledged, which are not taken into account within the 
general governance perspective. This is not to say that these interests cannot 
somehow be aligned or even be productive when put into and seen from another 
perspective. Specific prerequisites of law could just as well have room to be 
activated and play out within these governance structures, but this is also what 
must be investigated further when establishing the compatibility of law with these 
theories. 

In the following, the identified features for resilience governance strategies 
will be presented. They will be described in this part of the study mainly in the 
perspective taken in resilience research, and not from a perspective of law and 
legal structures. Their connection to law here is primarily as parts of a governance 
system. As stated, the resilience perspective often includes input from social 
sciences, which are integrated in the transdisciplinary research on social-
ecological resilience. Their compatibility or comparability with law and the role 
of law for resilience governance will be developed throughout the study, on the 
basis of what is presented here. The resilience features will create a basis for the 
subsequent analysis in the study, where the legal perspective will be added. The 
main themes presented here are also the themes in focus for the analysis in the 
over-arching study, where they will be analyzed in more depth. They will form a 
basic structure and focus of the study that will more concretely investigate the 
resilience governance features or principles in relation to the regulatory situation 
in the Baltic Sea area, with focusing specifically on eutrophication. In terms of 
their constructs and composition, they are mostly to be regarded here as 
functions necessary for governance of social-ecological resilience. Throughout 
the thesis they will hereinafter be referred to as resilience features156. 

2.3.2 Features for Resilience Governance (Resilience Features) 

2.3.2.1 Adaptability, Flexibility and Transformability 
The first feature identified responds directly to the idea of adaptive governance. 
This category includes the most fundamental features for resilience governance. 
These features are frequently mentioned in resilience theories and represent the 
most basic foundation of resilience governance.157 Adaptability in this sense is 
connected to knowledge and knowledge-based measures, as well as a structure 
for continuous review and adjustments. It entails functions that enable change in 
approach and measures taken as a result of changed knowledge or new scientific 
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findings. Such functions and processes are crucial to complex and unpredictable 
systems. This should, among other things, entail structures and routines for 
continuous assessments and on-going reviews. Such structures also create 
opportunities to learn and then adjust behavior in order to build resilience. They 
include the capacity of actors in a system to influence resilience. These functions 
are characterized by and connected to features of transformability and flexibility, 
as opposed to rigid organizations with slowly changing structures. These 
functions are significant and create a feature that will enable systems to cope 
with, or adjust to, unavoidable changes, as these kinds of managing approaches 
include flexibility and transformability also with regard to unforeseen changes.158 

In its essence, creating resilience is all about understanding the social-
ecological system, its drivers and thresholds to alterative states, and then trying 
to enhance parts of the system that may make the system stay in the resilient state 
or move towards a better alterative state. While always involving a range of 
variables affecting the system, the multi-scale social-ecological system is often 
controlled by only a few interacting variables that are generally slow-moving. 
These are the most effective variables to focus on in governance based on 
adaptive change.159 Changes to be made and measures that should be taken also 
depend on the scale chosen for framing the problem, as well as the phase in the 
adaptive cycle where action is imposed. It is noteworthy that in a large-scale 
perspective, the changes and activities required generally represent a slow shift 
and slow variables. A fast response is often connected to activities and changes 
at smaller scale or in a faster phase of the adaptive cycle, where spontaneity is of 
greater value. Adaptive slow structures create a system prepared for both 
deliberate and active change, i.e. transformation, in order to sustain resilience, 
but also the kind of adaptivity that is needed in response to a changing world and 
changing conditions.160 

Adaptive governance is closely connected to inter alia participation, since 
pathways for participation are necessary in order to gather local knowledge to 
feed into the adaptive systems. Local knowledge is crucial for management and 
the small-scale perspective.161 Participation is often also an important element for 
monitoring data and feedback, not least through the participation of NGOs (see 
Subsection 2.3.2.3). 
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2.3.2.2 Cross-Scale Interaction, Multi-Level Structures, Diversity and 
Redundancy 

There is a general view in resilience research that multi-level and so-called 
polycentric governance approaches are important in order to match ecological 
scales and impose a diversity of measures. Cross-scale interaction is directly 
related to the view of social-ecological systems as consisting of connected 
adaptive cycles acting on different scales and in different phases of the adaptive 
cycle. In order to match such a system, governance and management must also 
act on different scales but still be interconnected, just like the social-ecological 
system. Diversity is connected to the idea that diversity of measures provides 
alternative options for response measures and that these options can be applied 
at different scales and in parallel at different levels in the governance system to 
create redundancy. Redundancy in multi-leveled structures thus allow for a 
multitude of complementary measures at matching ecological scales.162 This 
diversity of measures is meant as a response to the diversity of sources and causes 
of environmental problems and in addition at different levels in a dynamic 
system. 

Multi-level governance is frequently discussed in resilience literature and often 
referred to in political science, where many of these theories are based. However, 
it is also suggested that governance should be polycentric. A polycentric 
governance structure is seen as a concept or structures closely related to multi-
level governance. A polycentric order in this setting has been described as “…one 
where many element are capable of making mutual adjustments for ordering their relationships 
with one another within a general system of rules where each element acts with independence of 
other elements”.163 It could be described simply as a governance system with 
multiple, nested, governing authorities at different scales, which is then a 
description that comes closer to a general comprehension of multi-level 
governance.164 It is furthermore stated that: “…flexible coping with external pressures 
and rapid change is enhanced by governance systems that exist at multiple levels with some degree 
of autonomy, complemented by modest overlaps in authority and capability. Such systems are 
regarded as effective since they can provide a repertoire of general principles that can be drawn 
on by resource users at multiple levels to aid in the crafting of new institutions that cope with 
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changing situations”.165 The aim of diverse measures is to enable institutional match, 
i.e. to ensure that the measures fit and can be applied properly at the different 
levels of the problem in environmental complex systems. The aim of diversity is 
furthermore to create redundancy in the system, which means that if measures 
or other actions taken fail at some level, other activities or measures will still be 
applicable. This feature is in turn connected to issues of institutional 
coordination. With multi-dimensional structures, institutional coordination is 
crucial for functional governance.166 Multitude is also important because these 
kinds of institutional structures have to be implemented differently and at 
different levels as well. Through such multi-dimensional structures, the 
possibility to match the ecosystem is significantly increased. It is important to 
realize that scale and multi-leveled or polycentric approaches are not by 
themselves sufficient for effective governance, but that such institutions must be 
in line with ecological and biophysical dynamics and scales.167 In addition, when 
it comes to institutional fit to the ecosystem and biophysical dynamics, 
coordination together with adaptive co-management also serves a special 
purpose in attempting to adjust the measure, and approaches taken in each 
dimension or institutional level, to the appropriate scale of the problem.168 

Diverse institutional responses and measures for complex systems and the 
corresponding multi-dimensional structures call for institutional coordination. In 
this regard, institutional coordination means some form of linkages between 
different institutional regimes in a cross-organizational manner. The purpose is 
to create prerequisites for the institutional regimes to be in tune with each other 
as well as with the problem, and it creates more potential for taking action at the 
right scale. A condition for this is that relevant knowledge and data is also fed in 
to these structures, and that relevant processes and actors are identified, in order 
to achieve an overview of the different dimensions in governance. The diversity 
of measures and approaches taken must be linked and coordinated, to create 
institutional match in relation to the ecosystem. Another important aspect here, 
then, is participation. The roles of stakeholders and other forms of participatory 
actors, not least NGOs, are instrumental in keeping ecosystem-based measures 
in focus and in establishing themselves as glue within the system.169 

2.3.2.3 Participation 
The previous sections introduced the importance of participation in different 
perspectives.  Having broad participation by stakeholders or other interest 
groups, and ensuring that those concerned are involved in the measures taken, 
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are key features in resilience governance and management. This relates to 
bottom-up approaches in adaptive governance, where self-organization and local 
knowledge are important factors; it also relates to structural and monitoring 
issues in multi-level governance. Stakeholders can be a catalyst in this regard for 
spreading information and knowledge between levels and within dynamic multi-
level structures. They will also be important for monitoring procedures in 
complex and multi-leveled institutions. Additionally, they will be important in 
retrieving knowledge and in the cooperation between private actors and 
institutions, i.e. co-management, and thus preserve important information 
flows.170 

One aim with stakeholder participation is that measures should be taken on 
the appropriate level, thus by the concerned actors themselves in first instance, 
and top-down approaches should be avoided. Avoiding top-down approaches is 
considered to be important since they will undermine the possibilities for 
appropriate measures to be taken as well as hampering legitimacy, and thus the 
will to perform the agreed-upon measures. Emphasizing the role of stakeholder 
participation can be seen as a democratic and decentralized approach. The aim 
to involve the actors directly concerned also includes basing measures on the 
local knowledge from those groups as well as spreading information. In addition, 
as mentioned above, stakeholders at different levels are also important in 
polycentric structures and in co-management. Additionally, participation by the 
public and NGOs are generally seen as an important feature for assuring 
transparency, legitimacy and accountability which have been established as 
important for governance structure in general. Thus, issues on trust-building and 
effectiveness are also closely tied to issues of participation. Trust, compliance and 
choice of measures are also directly connected to participation.171 

Participation could also be seen as a first step in establishing a bridging 
organization.172 Such an organizational structure, however, also requires other 
forms and levels of knowledge, not least scientific knowledge. This is often 
provided through participation of other categories of stakeholders, such as 
interest groups and through direct cooperation with scientists themselves. That, 
however, is an issue more connected to multi-level governance and institutional 
polycentrism. It is a structure that connects local actors to higher-level 
organizations and institutions.173 
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2.3.2.4 Slow Variables, Feedbacks and Trust-Building 
A last component in the basic features of resilience governance is an aspect that 
is somehow wider and less directly instrumental. It has been stated before that 
the essence of creating resilience is about understanding the social-ecological 
system, its drivers and thresholds to alternative states, and then to enhance parts 
of the system that may make the system stay in the resilient state or move towards 
a better alterative state. Social-ecological systems are affected by a multitude of 
variables that change and interact on a range of timescales. Some of these 
variables are considered to be slow, changing more gradually than those that are 
considered to be fast.174 While a social-ecological system always involves a range 
of variables affecting the system, a multi-scale social-ecological system is often 
controlled by only a few interacting variables, and these are generally slow-
moving.175 What is considered as slow or fast is not precise; it varies with each 
type of social-ecological system, but some general factors seem to be established. 
Slow variables often affect the fast variables, for example, which in turn are often 
characterized by different kinds of ecosystem services. The concentration of 
nutrients in marine waters is a typical example of a slow variable. The reason why 
governance should focus particularly on the slow variables is because they 
generally control the fundament of a social-ecological system and thus whether 
or not a critical threshold is exceeded.176 Feedback is related to these variables in 
that they are the result of changes in the controlling variables. The system as a 
whole is put into motion by changes made in the slow controlling variables, 
which results in different feedbacks. The feedbacks can be either positive or 
negative, depending on the kind of change they respond to. However, positive 
versus negative is not related to good or bad. Whether they are considered good 
or bad for the system is related to what the system needs to achieve a good 
resilient state. Feedbacks can be reinforcing a changing trend or they can dampen 
the effects of change. Sanctions in connection with misbehavior by an actor are 
an example of a dampening negative feedback; thus a negative feedback does not 
necessarily entail a negative result. The more the controlling slow variables can 
be reinforced or adjusted, the better will the system respond to sudden external 
shocks. Controlling variables set certain bounds on the possible structures of a 
social-ecological system and determine, to a significant extent, its structure and 
processes.177 

The resilience theories also show that reinforcing slow variables at local scale 
is connected to trust-building and knowledge generation. This is because social 
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system trust-building and knowledge generation are factors that prepare the 
system for more abrupt and fast changes.178 Creating trust between actors and 
institutions involved in governance and management permeates most of the 
other prerequisites for resilience governance. It is needed both between actors 
on the same levels and between the different levels, both vertical and horizontal. 
At a local scale, trust-building is dependent to a large extent on participatory 
actors and NGOs. They contribute to transparency, monitor and create a basis 
for legitimacy, which is important in trust-building.179 As stated above, a bridging 
organization can coordinate and over-arch the gaps between different institutions 
and the actors or networks in governance structures, and thus make the overall 
structure more efficient. Such an organization is also meant to bridge gaps 
between both temporal and spatial scales that are present in international 
environmental governance, where trust on a different level is also important. This 
is directly connected to problems that might occur in polycentric governance 
structures.180 

2.3.3 Summary 
The features presented in the sections above are meant to provide the general 
basis for analysis throughout the study. Here, the features identified have mainly 
been presented as they are described within contemporary research on social-
ecological resilience, without a perspective on law and legal science. In the second 
substantial part of the thesis, each resilience feature will be analyzed in aspects of 
law and legal mechanisms. This part of the thesis is organized accordingly. Each 
resilience feature identified here will form the analytical theme of and be 
represented by its own chapter in Part II. 

The focus of the analyses that follow are the specific functions or response 
mechanisms that are in line with the goal or aim of each resilience feature. Since 
relevant vocabulary may vary with the scientific field, it is – as stated above – 
more relevant to compare the resilience features by their functions. Thus, each 
review of the respective feature will begin with an analysis of the functions in 
focus and what the corresponding legal functions might be. This enables a 
discussion of the legal structures, principles, mechanisms, measures or other legal 
features that could represent similar features for governance in a legal context. 
This does not mean that each resilience feature has an exact corresponding 
feature within law. There are important differences between a strict resilience 
governance perspective and a legal governance perspective. However, similar 
features can be identified and the actual comparison will illuminate those 
important differences. It is equally important to discuss the nature of such 
differences and whether they can be bridged or whether they might create 

                                                      
 Hahn, T., et al., 2006. 
 See for example: Folke, C., et al., 2005, pp. 448ff. 
 Ibid., pp. 460-461. 



obstacles, or entail other prerequisites, to achieving social-ecological resilience 
through law. 

To maintain focus on the legal perspective taken as base in this study, each 
chapter in Part II is titled according to the relevant legal features identified as 
matching the resilience feature that is the theme for the analysis. In short, 
however each analytical theme will discuss the following legal perspectives.  

 
Chapter 5, Adaptive and Flexible Legal Mechanisms, analyzes the resilience 
features identified as adaptability, flexibility and transformability. The main legal 
issues that are reviewed are: Institutional structure and power; Institutional design; General 
obligations or form of provisions; Environmental law principles; New regulatory approaches; 
Pluralistic or polycentric legal governance. 

 
Chapter 6, Multidimensional Legal Structures and Overlapping Regulation, 
provides review and analysis of the resilience features connected to Cross-Scale 
Interaction, Multi-Level Structures, Diversity and Redundancy. The main issues 
that are reviewed are: Multi-Dimensional Legal Structures; Allocation of authority; 
Interaction and Coordination; Ecosystem Approach and Institutional Fit; Diversity of 
Measures and Redundancy. 

 
Chapter 7, Participation, analyzes the resilience features of participation. 
However, despite the fact that the same term is used, the focus of the analysis is 
somewhat different from the perspective of participation presented as a resilience 
feature. It will primarily focus on: Different concepts of participation; Pathways for 
participation; Role and functions connected to participation within law; The role and function 
of participation in law connected to creating democracy, legitimacy, and institutional ecosystem 
fit or ecosystem approach. 

 
Chapter 8, Operationalization, Enforcement and Compliance, analyzes the 
resilience features identified as slow variables, feedbacks and trust-building. The 
main topics in focus of this analysis are: Dominating perspectives and theories on what 
constitutes compliance, how it is achieved; Enforcement including aspects on arbitration, 
supervisory bodies and other control mechanisms; Dispute settlement procedures; Effectiveness 
in terms of goal achievement, and legal measures that can be related to environmental results 
and ecological factors. 

 



2.4.1 Regulatory Context and Delimitations 
The perspective on law taken in this study is part of a new, rapidly growing, area 
of interest for both law and environmental governance. The increasing 
internationalization of many areas of activity in the world makes the causes and 
effects of different actors and environmental problems more difficult to grasp 
and thus harder to regulate. It is also an effect of an increasingly pluralistic society 
with many operators and stakeholders, both polluters and regulators, which 
makes the context of regulations more difficult to overview. As a consequence, 
other forms of legislation techniques as well as compliance review may be called 
for. Furthermore, since the concept of the ecosystem approach (discussed in 
Section 3.6) – a relatively new concept in law – is the main approach taken within 
the applicable legal regulations, the study includes a discussion of how to properly 
operationalize such a concept. There are important similarities between the 
resilience features and features that should constitute the concept of ecosystem 
approach, thus the resilience theories forms a good background to evaluating 
also how to operationalize the ecosystem approach. 

A significant delimitation of the study is the focus on land-based pollution, as 
it is the main source of eutrophic pollution, although there are also other kinds 
of sources for such eutrophic substances. This is because land-based pollution is 
the main source of pollution to the Baltic Sea.181 Moreover, the thesis focuses 
only on waterborne pollution. Air-borne pollution also contributes to 
eutrophication, and is regulated primarily through the 1979 Convention on Long-
range Transboundary Air Pollution  (LRTAP), but will not be specifically 
analyzed in this study. Pollution from maritime activities is beyond the scope of 
the study, since such activities are not related to the focus of the subject – land-
based sources. Pollution from maritime activities is regulated partly by the 
Helsinki Convention and in part by the International Convention for the 
Prevention of Pollution from Ships  (MARPOL) and its Annex VI, which seeks 
to minimize airborne emissions from ships and their contribution to local and 
global air pollution and environmental problems. The EU Directive on Maritime 
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Spatial Planning (Directive 2014/89/EU)  also touches upon the subject of the 
dissertation, since it regulates the management of marine activities and the 
sustainable use of marine and coastal resources, taking into account land-sea 
interactions and enhanced cross-border cooperation. Given the objectives of the 
Directive found in Article 5 (sustainable development of energy sectors at sea, of 
maritime transport, and of the fisheries and aquaculture sectors, and to the 
preservation, protection and improvement of the environment, including 
resilience to climate change impacts), it is hard to find any direct connection to 
the regulation of land-based pollution and the specific problem of 
eutrophication. The EU Directive on Maritime Spatial Planning thus also falls 
outside the scope here. Other legal instruments that are relevant to the subject 
are the 1992 UNECE Convention on the Protection and Use of Transboundary 
Watercourses and International Lakes  and The United Nations 1997 
Convention on the Law of the Non-Navigational Uses of International 
Watercourses  (the UN Watercourse Convention). According to the 1992 
UNECE Convention on the Protection and Use of Transboundary Watercourses 
and International Lakes the parties are required to take all appropriate measures 
to prevent, control and reduce any transboundary impact. The UNECE 
Convention includes a number of measures that the Parties should develop, 
adopt and implement if necessary in order to meet the general objectives.   The 
UN Watercourse Convention obligates states to participate in the use, 
development and protection of an international watercourse in an equitable and 
reasonable manner.  The Convention inter alia includes an obligation for states 
to take all appropriate measures to prevent the causing of significant harm to 
other watercourse States.  However, because none of these Conventions is 
directly regulating marine waters or eutrophication, they are not integrated to any 
extent in the general study. They may have important impact in areas where 
bilateral cooperation is necessary with states in the Baltic Sea catchment area that 
are not Parties to the Helsinki Convention (see Sections 6.5.2.2 and 6.5.4.2). The 
UNECE Convention even includes a requirement for Parties to enter into 
bilateral or multilateral agreements where necessary to for, inter alia, the 
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prevention, control and reduction of transboundary impact.  In a similar vein, 
the UN Watercourse Convention includes an obligation to cooperate.  

The study focuses on international and EU regulation. The sources of law that 
are used in the legal analysis are hence the sources of international and EU law, 
as well as other materials relevant for interpretation, application, and evaluation. 
Since the research topic is in the intersection of EU law and international law, 
the potential legal tension and interplay between these fields will be examined. 
Furthermore, the influence of these frameworks on the measures that are taken 
and reported is also reviewed. As a matter of delimitation of the study, however, 
aspects of national law will not be considered. 

In relation to research in other disciplines and questions regarding natural 
sciences that arise within the chosen topic, the aim is not to make any such 
assessments. Instead the discussions in relation to such topics will rely on the 
results as they are presented in contemporary research, and the way the results 
have been assessed and adopted within the applicable legal regulations. 

The main task of the study is to identify legal concepts, mechanisms and 
approaches that lead to successful and effective implementation of measures in 
the Baltic Sea area, with regard to eutrophication. It is also to discuss what kinds 
of legal, or even extra-legal, tools or legislating techniques and designs that are 
needed on the international or EU level in the efforts to manage and protect the 
ecosystem of the Baltic Sea, and in relation to the goals set up within the legal 
frameworks. In this task lies the issue of how to conceive the ecosystem and 
adjust to our changed understanding of how ecosystems act and interact in 
relation to our human social systems. To accomplish this, a legal teleological and 
transdisciplinary perspective is taken to interpret and evaluate the law. This 
means that the process of evaluating the application and effectiveness of laws 
will focus on the aim of the regulatory instruments. As the aim primarily concerns 
environmental issues and ecological assessment tools, a method that takes 
environmental and ecological assessments and facts into account must be used. 

2.4.2 Transdisciplinary Research 
Legal research should not be limited to a legal dogmatic approach. It is possible 
to open legal perspectives and to some extent also include a wider approach to 
what could be taken into an assessment and regarded as relevant material within 
law and legal research. It is a natural part of the environmental law discipline to 
have a wide concept of acknowledged sources in the interpretation and 
assessment of law. As described, the complexity of many of today’s 
environmental issues confronts the legal system with new challenges and opens 
up to other spheres. Thus the legal methods that follow must have a scope that 
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includes also other disciplines. There is an increasing demand to further and 
adjust environmental law applicability to these new challenges.192 This is 
especially important in evaluating the possibility of accomplishing the aims of the 
legal rules analyzed in this study, as they concern issues beyond the direct legal 
sphere. It is also appropriate to find such approaches and methods because of 
similarities between the concept of ecosystem approach and resilience theories. 
Integrating resilience features and transposing them to a legal setting can help 
stimulate regulatory innovations and reorganization of governance structures, 
from the drainage basin level to the Baltic Sea catchment as a whole.193 The 
resilience theories or other scientific material included in such legal approaches 
are not a source of law, but are still instrumental in finding proper regulatory 
solutions. Knowledge regarding the ecosystem and methods for environmental 
governance, such as the theories on social-ecological resilience, has the potential 
to fill the gaps between regulatory aims in relation to the environment and the 
actual application or operationalization of rules to accomplish the aims. The 
theories of social-ecological resilience could also be regarded to some extent as a 
tool to understand, or in some aspects even interpret the law, in the sense that 
these theories provide substance for a concept such as the ecosystem approach. 

As an effect of changed knowledge about the ecosystems, it follows that the 
ways they are managed and protected must be adjusted, and that other 
methodological perspectives and approaches are necessary. Instead of holding 
on to general approaches it is necessary to be open to other, possibly more 
flexible, concepts of law, where the multiplicity of principles, norms and concepts 
could play a part.194 As stated earlier, the questions addressed in this study are of 
a double nature. The aim and backdrop of the legal regimes and their objectives 
is the protection of the ecosystem of the Baltic Sea and the surrounding 
catchment areas. Hence, it is necessary to both make a legal analysis and to 
acknowledge and understand the nature and conditions of the ecosystem. Some 
of the questions within the scope of the study cannot be answered in isolation 
from the complexity and ecological facts of the environment. The laws in focus 
must be defined in relation to such knowledge. In addition to legal reasoning and 
analysis, the perspective of resilience theories will be included. The concept of 
social-ecological resilience has emerged to become widely acknowledged in 
relation to environmental problems and environmental governance. The 
integration of law and the theories on social-ecological resilience also creates a 
transdisciplinary approach in another way. Since the theories of social-ecological 
resilience previously have only to a limited extent been developed in relation to 
law and legal application (see Section 2.2.3 above), the aim of this legal research 
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is also to fill a gap in the research on social-ecological resilience. It also answers 
some of the critique raised against resilience theories, implying that the 
theoretical construct and lack of acknowledgement of issues are related 
specifically to the social systems and other discipline research (see Section 
2.2.5).195 

As stated, there are still no general theories on how to apply the concept of 
social-ecological resilience to social or legal sciences.196 However, the theories are 
increasingly being discussed in other disciplines as well. To some extent resilience 
theories might challenge general concepts and theories of legal systems and rule 
of law; the concept of resilience has been chosen because it includes the broader 
picture. Furthermore, resilience is being increasingly applied in policy and thus 
there is a need for further development of these theories in a regulatory 
perspective. This will also bring new insight to our perception of legal means and 
mechanisms that could seize the environmental complexities, or why it is difficult 
to come to terms with such problems through existing regulations. While this 
study is definitely a study of law within the field of legal research, an integrated 
transdisciplinary perspective will provide additional understanding of how legal 
instruments could constitute a stronger institutional actor in the work of halting 
and reversing eutrophication. 
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Before going further with an analysis and evaluation of how law might respond, 
reflect or provide for resilience governance features, this chapter will present the 
most fundamental components and characteristics of environmental law. 
General environmental law principles, mechanisms, and concepts have been 
developed and created with the changed perception of the environment. These 
legal foundations provide the primary source of potential answers to how 
resilience features may be integrated into law. However, a first necessary step is 
to briefly review these environmental law measures, principles and norms, and 
how they function as part of a legal structure. 

Environmental law is primarily characterized by its aim to balance significant 
scientific uncertainties in the dynamics and complexity of environmental 
problems with other more direct values and measures in the social system, such 
as the fundamental values of legal systems and the rule of law. Additionally, 
environmental law must balance or value economic and political dimensions in 
connection to environmental protection. As already stated, growing 
environmental complexity confronts the legal system with new challenges, and 
this also opens the matter to other viewpoints and disciplinary fields in a manner 
similar to that of governance features for social-ecological resilience. This is also 
displayed through adjustments in the legal approaches to environmental 
challenges and changes. Environmental law instruments aim to be dynamic, 
holistic and adaptive in response to the environment. As a result, however, 
questions also arise about the choice of legal instrument, legal design and new 
approaches to regulation. Furthermore, like principles, these concepts of law may 
include or entail both legal and extra-legal measures or mechanisms, all with the 
aim of matching environmental governance and management structures.197 

Environmental law could be seen as an area of law that touches upon many 
other fields of law that have a primary aim of protecting the environment, animals 
and human health. It can take different forms. Whether it concerns national, 
regional or international legislation, the design or legal mechanisms chosen 
primarily reflect what the instrument is aimed to achieve and the field in which it 
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is placed. In addition, though, it is noteworthy that the legal design might include 
completely different aspects than those directly relevant for the environmental 
goal. Such other aspects can be found in a diverse range of societal issues that 
need to be taken into account in addition to the direct environmental issues, but 
also to be regarded as part of environmental law. These issues can include factors 
such as important stakeholder and interest group positions, as well as politically 
or economically motivated measures or goals. Environmental law, forming its 
own area of international law, furthermore includes a number of area-specific 
principles, norms and legislation techniques that have developed at different 
levels in the environmental law field. These developments have been a result of 
the adjustments and focus on the specific nature and dynamics of the object of 
protection, and – as described above – a result of changes in knowledge and 
perceptions. Principles and norms that are particularly applicable for the 
environmental law field have been developed, as well as an increasing amount of 
legal concepts, mechanisms and legal acts with holistic, adaptive and flexible 
approaches.198 

Theories, ideas and insights regarding governance and management 
approaches are central to environmental law, seen from the perspective that law 
is an inherent and important part of governance structures. One needs to 
understand the complexity of international environmental problems that the legal 
instruments aim to solve, in order to design applicable legal instruments and 
tools. This knowledge is also necessary to understand the intentions behind 
international environmental law structures and design, and to be able to analyze 
their effectiveness and applicability. One prerequisite, then, is to understand the 
structures and approaches of environmental governance, such as the features for 
resilience governance that have been presented above (see Section 2.3). This is 
important since such features for governance are developed to reflect, handle or 
somehow meet the characteristics of environmental complexity. It should thus 
also influence the choice of legal instrument or legal design. 

The first environmental law characteristics to be presented are the environmental 
law principles. These principles have developed over time; some were stated 
primarily in declarations such as the Stockholm declaration and the United 
Nations Declaration on Environment and Development  (the Rio Declaration) 
but have successively gained further acknowledgement. They have often 
successively grown to become internationally acknowledged and integrated into 
international agreements. The principles could be described as a number of 
flexible features that will steer actors towards better environmental practices and 
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further protection of the environment in different respects and situations. A 
number of the environmental law principles and concepts have grown to gain 
general acceptance in both regional and national law, as well as in international 
law. To a large extent, they are considered as fundamental features of 
environmental law today. Although their binding force may be debated, the 
principles generally reflect what could be regarded as minimum standards and 
general norms regarding how and to what extent actors should take into 
consideration the different aspects of potential environmental risks and effects 
tied to their actions. The environmental law principles such as the Precautionary 
Principle (PP), the Polluter Pays Principle (PPP), the Principles on the use of 
Best Available Technique (BAT), and Best Environmental Practices (BEP) are a 
regulatory response to the need for proactivity and precaution in relation to the 
environment. Contrary to rules, the general principles rather give direction 
without stating an exact predetermined or specific action.200 

Another important aspect of theses general principles is that they manage to 
respond to the importance of flexibility and adaptability in legal design. To a large 
extent they reflect a knowledge-based approach, where requirements will change 
with new knowledge about the problem at hand. An example is that 
precautionary measures will vary with the extent of knowledge about risks. The 
Principles of Best Available Technique and Best Environmental Practice also 
reflect knowledge-based requirements. They thus represent a first step towards 
the forms of regulation that can be seen in relation to governance strategies and 
approaches discussed, and they set the framework for the peculiarities of 
environmental law and provide room for environmental change and flexibility. 
This aspect of the environmental principles is described further in Section 5.2. 
The development of the environmental law field during the past decades has laid 
important grounds for environmental legislation techniques and these principles 
are essential for the application and pursuit of modern environmental law.201 The 
environmental law principles are not only important flexible and adaptive 
elements in environmental law, they are also significant in this context since they 
provide the basis for regulation of eutrophication in the Baltic Sea. They 
represent main elements of the Helsinki Convention regulation on pollution 
control and are reflected in the BSAP and the MSFD.202 
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These over-arching environmental law principles, with no precise definition, 
reflect a general shift from positivist law approaches. This transformation entails 
a wider and, to some extent, more pragmatic approach in environmental law; it 
is also a shift which, both deliberately and as a consequence, changes the 
approaches, measures and methods adopted in environmental law.203 Moreover, 
other important and to some extent moral environmental principles have formed 
in the international community. They largely regulate the level of responsibility 
of states in preventing environmental harm. In this context, the most significant 
principles are stipulated in the concepts of the No-harm Principle204, and in the 
overlying aim or Principle of Sustainable Development that govern most 
environmental regimes today.205 The no-harm principle is particularly interesting 
in relation to the situation in the Baltic Sea: according to this principle, states 
have a responsibility to make sure that their actions do not cause harm to the 
environment of other nation states or areas beyond their own territory. 

International environmental law is a rather young legal field that began to emerge 
in the late 1960s, with a formal starting point at the Stockholm Conference in 
1972. It developed as a response to, and in parallel with, increasing environmental 
concerns. It also developed beside and partly together with the developments in 
theories on governance and management of environmental problems.206 
International environmental law is a field within international law. This means 
that beyond the specific environmental law principles and characteristics, the 
general features and principles that apply to the creation and interpretation of 
international law also apply to international environmental law. A basic, general 

                                                      
Principle and the Principle of Sustainable Development (and the Principle of preventive action) in 
its Preamble, paragraphs 27, 44 and 45. 

 de Sadeleer, N., 2002, p. 371. 
 The No-Harm Principle was first formulated as Principle 21 of the 1972 UN Stockholm 

Declaration: ”States have, in accordance with the Charter of the United Nations and the principles of international 
law, the sovereign right to exploit their own resources pursuant to their own environmental policies, and the 
responsibility to ensure that activities within their jurisdiction or control do not cause damage to the environment of 
other States or of areas beyond the limits of national jurisdiction.” Simply meaning that states have the 
sovereign right to exploit their own natural resources, and in parallell they have the responsibility, 
or obligation, not to cause damage to the environment of other states or of areas beyond the limits 
of national jurisdiction. This is a fundamental component in interantional environmental law. See 
furhter in Sands, P., et al., 2012, pp. 190f. 

 See more on the Principle of Sustainable Development in inter alia: Bosselmann, K., 2008; 
Barstow Magraw, D. and Hawke, L. D., “Sustainable Development”, in Bodansky, D., Brunnée, J. 
and Hey, E., (eds.), 2007; Sands, P. et al., 2012, pp. 206ff.; Birnie, P., Boyle, A. and Redgwell, C., 
2009, pp. 125-164. 

 See for example: Tarlock. D., “Ecosystems”, in Bodansky, D., Brunnée, J. and Hey, E., (eds.), 
2007. 



foundation in international law is the principle that all states are sovereign and 
thereby independent in relation to other states when it comes to regulatory 
authority and political decisions within the state territory. This is important to 
keep in mind since it creates the prerequisites for cooperation and the 
development of legal instruments. When states adopt international agreements, 
this principle stipulates that each state that becomes a Party to the agreement in 
question must expressively agree to and accept the provisions before becoming 
a Party. As a result, provisions on treaty bodies and especially structures for 
dispute settlement are agreed on separately. This is a foundation or prerequisite 
that also imbues international law with its specific nature and characteristics. 
Moreover, it represents both the most obvious obstacles as well as the most 
obvious prerequisites for international cooperation and compliance. The 
obstacles can be connected to the difficulties involved in agreeing on concrete 
and purposeful provisions when many states negotiating an agreement must 
manage to agree to a final text. Moreover, it is an obstacle to the possibility to 
force any state into external dispute settlement or into agreeing to transfer a claim 
of alleged non-compliance for review by an international court. A positive view 
of what is provided by this system, on the other hand, is related to the fact it 
could also be seen as prerequisite of genuine engagement. Any state can choose 
to withdraw from its intention to enter into an agreement and thereby deny 
cooperation if it does not consider the text agreed upon as relevant and 
reasonable. All states are of course sovereign and have the basic freedom to act 
according to their own will in the international community. The international 
legal system also builds on an international system of rule of law.207 

Most modern environmental agreements have their own independent treaty 
bodies that form separate institutional structures with competence to lead the 
work among the Parties and to develop the provisions of the agreement. 
HELCOM, the administrative body of the Helsinki Convention, is quite unique 
in that it constitutes a semi-formal international organization (IGO). It is 
important to realize why such structures for decision-making have been 
developed. An institutional structure with the possibility to take new decisions, 
and adapt and develop the contents of an agreement is necessary due to the 
dynamic and continuous development of environmental problems.208 This aspect 
of international agreements is also important when discussing the interpretation 
of international law. Opinion is divided on how to view international agreements. 
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Although the 1969 Vienna Convention on the Law of Treaties209 (the Vienna Convention) 
has formalized a set of rules for interpretation of agreements, there is no one 
clear answer on the correct way to pursue such interpretation. The different views 
can be described as being on a spectrum, where one end is described as a strictly 
legal realm where a treaty interpretation will have a determinate result, and law is 
seen as a self-contained regime. The other end consists of the opinion that 
international law is dynamic and affected by other agreements and political 
statements. From this point of view, legal norms are not capable of constraining 
political judgment.210 However, especially Article 31 of the Vienna Convention 
is of interest when reviewing and assessing the interpretation and application of 
an agreement that has developed over time. This Article establishes principles for 
interpretation that includes subsequent practices and other agreements between 
the parties. Such principles of interpretation are relevant for the development of 
the Helsinki Convention with its new management approaches.211 

3.4.1 EU Environmental Law and the International Community 
EU law has important impact in the Baltic Sea area where the vast majority of 
the states are members of the EU. EU law is based on the principle of conferred 
powers, meaning that the EU can only act in areas where a legal base has been 
established through a transfer by the Member States of competence to act.212 
This means that there has to be a legal base provided for the EU to create and 
adopt legal acts in different areas. This structure makes the EU a supranational 
regime rather than an international legal system, although the EU does not have 
a full veto in regard to its Member States. The structure builds on majority and 
qualified majority voting. As in international law, environmental regulation and 
the environmental law principles also are central to the legal regime of the EU. 
Environmental law was not mentioned in the original Treaties of the EU. It 
emerged later in parallel with increased environmental concern and the 
developments on the international scene after the Stockholm Conference in 
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1972. It was first in 1987 that a specific environmental legal base was created 
within the EU legal regime.213 

Today the EU is a key driver of environmental policy in Europe, with 
important impacts on domestic law. EU environmental law is based mainly on 
principles found in Articles 191-193 of the Treaty on the Functioning of the EU 
(TFEU). According to Article 191(2) TFEU, the EU environmental law aims at 
a high level of environmental protection. Furthermore, in the Treaty on the 
European Union (TEU) it is stated that: “…it [the Union] shall work for the 
sustainable development of Europe…” and “…a high level of protection and improvement of 
the quality of the environment”.214 In addition to the basic environmental values in 
TFEU, the environmental law principles developed in international 
environmental law are a cornerstone in EU environmental law.215 Especially the 
precautionary principle, the polluter pays principle and the no-harm-principle 
(although mentioned as the principle of preventive action) are established as a 
base for the EU environmental law in Article 191(2). Although their impact is in 
doubt, the principles still have influence on EU environmental laws.216 Thus, the 
environmental law principles are not only creating a framework for 
environmental protection under international law but also in the environmental 
law of the EU. 

The EU also has a significant role in the international community where the 
EU is a Party to a multitude of different agreements. In this context it is relevant 
to mention the 1982 United Nations Convention of the Law of the Sea  (LOSC) 
and the Helsinki Convention, two conventions to which the EU is a Party. As a 
Party and actor in the field of international law, the EU is takes part in both the 
creation and implementation of international law. According to the TEU, the EU 
shall contribute to “…the strict observance and the development of international law…” as 
well as to “…the sustainable development of the Earth…”.218 When negotiating and 
entering into international (or regional) agreements, the EU can be an important 
actor, pushing for strict agreements. When these agreements are transposed into 
EU law, it follows that the rules emanating from the EU obligations generally 
become more strictly enforced than in relation to international law.219 This is 
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connected to the much stricter compliance control structures found in the EU 
due to the conferred competence and the supranational regime that constitutes 
the EU, compared to most international legal regimes. As a result, the EU legal 
acts typically have more tangible effects for the Member States in comparison to 
international legal regimes.220 

Shared competence, with minimum harmonization, on which the EU 
environmental law is based, constitutes an important feature of EU 
environmental legislation since this means that the Member States are allowed to 
take more, but not less, protective measures compared to the EU rules. 
Legislation based on the EU’s environmental policy entails only this minimum 
harmonization. Individual Member States may thus decide on more far-reaching 
protective measures as long as they are compatible with the aim of the EU law 
and its objectives in the specific area. Other criteria are also set through general 
EU law principles; national legislation must then be proportional and not 
arbitrarily discriminatory in its effects on trade between the Member States.221 
There is, however, a strong tendency among Member States to regard EU 
environmental legislation as setting a standard which national legislation should 
not exceed, for fear of harming the individual states’ economic interests.222 

3.4.2 Implementation and Enforcement 
Implementation and enforcement of EU legislation is generally a responsibility 
for the Member States. In comparison with international law that must first be 
accepted and ratified by the state before it becomes binding, the supranational 
structure of the EU legal order entails that the laws adopted become binding on 
the Member States without prior approval or ratification. It is already indirectly 
accepted with the transfer of competence. In this way the individual Member 
States have abandoned the ability to block legislation adopted by the EU, 
although the Member States do vote on new legislation.223 Legislation by the EU 
takes different forms, however, depending on the issue area and the competence 
given. The main forms of legislative instruments are regulations, directives and 
decisions.224 Regulations are the most direct and detailed form of legislation in 
the EU. They are binding in their entirety and are directly applicable within all 
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Member States. Directives differ from regulations in that they are only binding 
with regard to what is to be achieved, they leave the choices of methods, 
measures or mechanisms to the Member States. Directives thus have to be 
implemented and are not directly applicable. The third alternative, decisions, are 
just like regulations in that they are binding in their entirety, but are only binding 
on those to whom the decision is addressed.225 

In the field of environmental law, the EU has also developed a legislating 
technique or approach that aims to adapt to the diversity and different 
prerequisites and pressures provided in different regions in the EU. It is a 
legislative structure that is open to local response and regional differences in the 
environment. These features are especially well developed in regulation 
concerning water governance. This approach to regulating environmental 
problems has been imposed primarily by so-called framework directives, and is 
partly a product of what has been called new governance, which started to emerge 
in the EU in the 1990s. A general call for more open institutions, and 
participation by the general public, together with increased accountability and 
effectiveness of policies taken, was published in a white paper on European 
governance in 2001.226 Framework legislation is found also in other areas of EU 
law as a response to a call for more open and flexible governance in the EU in 
general. The most significant and prominent examples have been developed in 
EU environmental law, where there was an apparent need for this kind of 
legislation – laws that are flexible and adjustable not only to the different regions 
and countries, but also to environmental variations.227 The WFD was one of the 
first and most significant legal acts of this kind, and to a large extent the MSFD 
do follow the example set. What this entails with regard to legislation and 
governance perspectives will be further discussed (Sections 3.5 and 3.6, and 
generally through the study). 

The EU regime is based on a structure of independent EU institutions and 
bodies. Some of the most significant institutions are the Commission, the 
Council, the European Council, and the European Parliament. In addition, the 
EU regime has a specific court system, which includes the Court of Justice (the 
EU Court).228 Through this institutional system, the EU provides for relatively 
strong monitoring and enforcement. The EU Commission is independent from 
the Member States and has a special role in the EU institutional structure. Not 
only does it have the exclusive role of proposing new legislation; it also has the 
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task of supervising and enforcing compliance.229 To ensure compliance by 
individual Member States the EU Commission has the responsibility to make a 
primary review of implementation and enforcement of the EU laws.230 The work 
of the EU Commission is supported by agencies and directorates organized in 
different issue areas. As part of this responsibility, the Commission also has the 
exclusive right to initiate (and determine) infringement procedures in the EU 
Court.231 The EU Court makes judgment regarding the correct interpretation and 
implementation of EU law. The channels otherwise available for judicial review 
under EU law in general are rare. National courts have the first-hand role of 
testing national law in relation to EU legislation, but they also have the choice to 
refer a case from a national court to the EU Court, in order to receive a more 
authoritative interpretation. The most direct way for a natural or legal person to 
have judicial review according to the EU law is to initiate a case in a national 
court directly supported by EU law and the principle of direct effect.232 A 
secondary alternative is to ask for a preliminary ruling according to 267 TFEU, 
in the national court.233 If the court finds that a state is non-compliant with the 
EU law, it will demand that implementation and application are changed, and in 
addition, severe fines may be levied. 

This system means that EU law stands a better chance of being effectively 
enforced than do purely international agreements. At the same time, EU 
legislation – particularly that based on the rationale of the internal EU market – 
has much more potential than international law to restrain individual states that 
want to take protective measures on their own.234 
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3.4.3 The EU as an Actor in International Environmental Law 
The EU has the competence to enter into international agreements.235 The 
external policies of the EU are primarily expressed in Article 21 TEU. The article 
articulates a common, overarching set of principles or a framework with 
objectives for EU international relations. Beyond general principles such as the 
rule of law, human rights and a respect for the Charter of the United Nations 
(the UN Charter)236, it furthermore sets out that the EU inter alia shall seek to 
develop relations with third countries and international, regional or global 
organizations. The EU shall also define and pursue common policies and actions 
that foster for example environmental development, and furthermore help 
develop measures to improve environmental quality and sustainable management 
of natural resources, in order to ensure sustainable development. To some extent 
the EU now has exclusive competence to enter into international agreements, 
according to 3(2) TFEU.237 

Just like any Party to an international agreement, the EU becomes obligated 
when it ratifies a treaty. This obligation to enforce agreements is independent of 
the different Member States, which may also be Party to the agreement, in parallel 
with the EU. As a result of its international obligations the EU regularly 
transforms international law into provisions of EU law. This is particularly 
important because the EU also has mechanisms for compliance control and 
adjudication that resemble those of a state more than those generally found in 
international law. A significant aspect of EU law is that all obligations and 
principles adopted by the EU must be transposed into concrete obligations for 
the EU Member States. This means that the general principles of international 
environmental law not only set a framework for regulation in EU law, but that 
they also become the object of a more direct implementation or application, 
influenced by the precedents of international environmental law.238 In a case of 
non-compliance with an international agreement, or rather an EU legal act that 
followed as an adoption of an international obligation, the EU Court might also 
indirectly interpret the international law obligations.239 

As stated, the EU has competence to create binding legislation in many areas. 
In addition, the EU has exclusive competence in some areas, and the possibility 
to impose full regulatory harmonization in certain issue areas. However, the 
issues regulated with the environment as primary base are not in a field of such 
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harmonization or of exclusive competence; the environment is an area of shared 
competence between the EU and the Member States. Only a minimum 
harmonization is required, providing some opportunity for a Member State to 
have more far-reaching environmental legislation (Section 3.4.1). Still, if the EU 
has used its competence, there is little room for the states to act beyond this. This 
is the situation regarding water quality and marine environment in the EU, and 
thus regarding the Baltic Sea environment. The states surrounding the Baltic Sea, 
as members of the EU, have the obligation to implement and structure their 
water and coastal marine protection accordingly.240 This means that when the EU 
implements the Baltic Sea Convention, this creates a floor of minimum 
harmonization, with more pressure to comply than as is provided and offered by 
HELCOM (see Section 3.4.2). However, each state is allowed to have stricter 
national rules regarding the marine environment. 

In addition to the general aspects of the EU as a Party in the international 
community, an important aspect is that it may entail a possibility for the EU to 
introduce its own legal mechanisms. Because the EU is an important and active 
participant in many international constellations, effective EU measures and 
mechanisms could be transferred into, and indirectly develop, the international 
principles and agreements. Many of the EU obligations placed on Member States 
in the environmental field are more far-reaching in some aspects compared to 
obligations of international law. Furthermore, as a result of the EU 
environmental law developments, the environmental policy agenda of the EU 
Member States is now largely determined by the need to implement European 
environmental law and to anticipate and shape European measures and action 
plans. The EU is Party to a number of international law agreements and thus as 
a Party has implemented or transferred much of these obligations into be EU 
legislation, which also contributes to the agenda-setting for national 
environmental laws and policy in the EU Member States.241 For example, it was 
the EU that initially pushed for structural changes, when HELCOM and also the 
OSAPARCOM first acknowledged the concept of ecosystem approach in 
2003.242 This is further developed in Sections 4.3 and 5.3.2.3. New legal 
approaches are generally developing in environmental law. The next section 
describes this development and the resulting legal mechanism and measures. 
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3.5.1 Law and Ecology – Regulating Complexity by Integrating 
Environmental Knowledge 

Because of the nature and focus of environmental law and the dynamic problems 
it aims to solve, it lies within the environmental law concept itself to include 
knowledge and information from other disciplines in the legal analysis. This is 
not unique for environmental law. Rather, the impression is that many fields of 
law have to turn to other disciplines to find answers regarding aim achievement 
and effectiveness. It does become very apparent, however, in the field of the 
environment. It also becomes a specific feature with regard to demands in 
principles or concepts such as the ecosystem approach for example, or best 
environmental practices, best available technique and the precautionary principle 
for that matter, because all these legal principles are defined through 
environmental and technical knowledge and research (see Section 3.2 and Section 
3.6 below). 

General legal approaches that have been applied to environmental issues are 
usually environmental laws of precaution and preventive measures or standards. 
Such general legal approaches are often bluntly called traditional law approaches 
or command-and-control. These legal approaches are increasingly challenged due 
to increased environmental complexity. Substantial distances or delays between 
causes, effects, diffuse pollution, and problematic additive impacts are factors 
characterizing these kinds of problems, making them difficult to pin down with 
regulation.243 These factors are also similar to the problems behind the 
eutrophication in the Baltic Sea. Regulating diffuse pollution sources and 
complex environmental responses is one of the main issues in solving or reducing 
the problem of eutrophication in the Baltic Sea. Diverse diffuse sources or the 
fact that there are many actors involved, as well as slow environmental changes 
that are difficult to detect are factors that make it challenging to apply legal 
approaches with detailed regulation effectively to environmental problems. The 
view that ecosystems in themselves show variations and continuous dynamic 
change, in addition to the factors described above, has caused critique against 
applying too rigid and detailed legal approaches to environmental issues and 
ecosystem protection. Such regulatory approaches have received much critique 
for not allowing or providing space for natural variations and complexity. Based 
on this mismatch, many scholars argue that ecosystems become less resilient and 
that the legal regulations are too focused on controlling specific aspects of the 
problem instead of providing for wider ecosystem management and governance. 
It is argued that law needs to break with this approach in order to become more 
effective, and that legal institutions must thus become more flexible and adaptive. 
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Law must meet the features developed with regard to adaptive governance, as 
opposed to an idea of command-and-control regulation.244 

Environmental law principles are designed to further adaptive and flexible 
approaches in law, as stated above and in Section 3.2. Nevertheless, they are 
meant only as guiding or complementary features within a regulatory regime. 
When the environmental problems are dynamic and caused by diffuse 
transboundary sources, the environmental principles do not suffice as the sole 
adaptive element. They are important and not least normative for actors, but 
cannot embrace all aspects of environmental problems. The increased complexity 
in environmental issues means that it may not always be possible to identify who 
the polluter is, for example, because the pollution is diffuse or stems from a very 
large number of separate polluters. Moreover, each one of these pollution 
sources may not be considered as harmful to the environment on its own. 
However, the no-harm-principle means that states have a responsibility to ensure 
that activities in their jurisdiction do not cause damage to the environment of 
other states or of areas beyond the limits of national jurisdiction.245 This implies 
that states should anticipate and act to reduce transboundary pollution. The 
question is how the no-harm-principle applies to a shared common area – such 
as a marine area of the Baltic Sea – when it is not the discharges from a single 
state that are harming the rights of others, but instead the accumulated effects of 
discharges from all states. It could be argued that the principle of no harm may 
apply simply because of the fact that these accumulated effects of pollution are 
harmful, but then the question arises again of how to best restrict the pollution 
from such diversity of sources. This is the reason why other, generally more 
directly ecosystem-based features are being increasingly promoted. 

In a general sense, the term command-and-control regulation is imprecise and 
not well chosen for discussing alternative regulatory approaches. Based on its 
wording, this term could just as well be compared to goal-oriented approaches, 
where the command in the Baltic Sea area would be to achieve good 
environmental status. The question remains though. An important factor is that 
the causes of these environmental problems often lie outside the traditional 
domain of environmental law; they are often a product or result of everyday 
routines in other sectors. This fact implies that the activities causing problems 
are directed and regulated – as well as motivated – by other laws and desired 
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results.246 The areas where a more direct, linear form of regulation is usually 
applied – as suggested by the term command-and-control – are sectors were the 
environmental situation is far less complex and the environmental regulatory 
situation is thus less problematic. In summary, this means that depending on the 
source and nature of pollution and the level of complexity of the situation, 
different regulatory approaches can be applied and play a significant role. In the 
area of environmental law, area-specific principles, norms, and legislation 
techniques go far beyond the idea of strict and detailed regulation as implied by 
command-and-control.247 

In regard of governance approaches, it has also been argued that while a first 
assessment may paint a picture where adaptive models or approaches offer very 
different recipes for governance compared to more general regulation, this does 
not mean that one approach is right and the other is wrong. Instead, the question 
of which is right is a question regarding the conditions under which each 
approach is applied. Different approaches have different domains of validity and 
can therefore benefit from being combined. In coping with these kinds of 
governance challenges, a carefully differentiated strategy seems to offer better 
prospects than one relying entirely on only one of these models.248 This must 
also valid regarding applying legal approaches as suggested above. It should be 
noted that the shape, role and application of law vary. Scale has serious impact 
on legal application, and the law will thus vary due to the geographical, 
demographical, ecological and other aspects bound to the different 
circumstances. Primarily, it will vary depending on whether it is applied in an 
international, regional, national or local context. Transferring it into general 
statements will thus be difficult. In international and regional levels of regulation, 
in a context of searching for effective regulatory approaches, it is important to 
adopt the idea articulated above, i.e. that different approaches have different 
domains and function differently depending on the setting in which regulation is 
applied. Just as with the governance approaches, (discussed in Section 2.2.4), 
more generally applicable regulatory approaches are called for. 

A main challenge for the legal system is to address uncertainty. Ecosystem-
based legislation is influenced by environmental governance strategies. It aims to 
include strategies that can better address intractable, transboundary problems 
with a large variety of policy levels, sectors, vested interests and competing policy 
instruments.249 These are strategies that also respond to the characteristics of 
diffuse pollution of nutrients to the Baltic Sea, which is also the main source of 
nutrient pollution (see Section 1.3.2). Many modern environmental law 
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instruments are designed to achieve specific environmental quality objectives 
through a diversity of measures.250 This is also the way that the new Baltic Sea 
legal instruments are designed. In this way the international legal and institutional 
system has undergone a change, just as the perspectives on ecosystems and 
governance of common resources have changed. As a result, international 
environmental law has become both a product of and – in part – a cause of a 
transformation of governance approaches. By integrating adaptive approaches, 
including specific measures or mechanisms as well as those institutional 
structures and strategies that aim to meet complexity, law could also be better 
adjusted to deal with complexity. The idea is that these legal structures could 
bridge some of the gaps that occur in application of excessively strict legal 
measures to complex problems. 

3.5.2 General Transformation of Regulatory Structures and 
Adaptive Approaches 

New legal approaches are primarily focused on embracing more adaptive and 
flexible approaches, with all that this entails. They are designed to incorporate 
mechanisms for increased flexibility, participation, and foster experimentation 
and deliberation, and accommodate regulation by multiple levels of government 
(as described above in Section 3.5.1). The success and effectiveness of these new 
approaches have varied, however. A common denominator for all these 
approaches has been decentralization, and from the perspective of environmental 
governance, a positive aspect of these approaches is that the decentralized nature 
of such instruments of regulation allows policies and decisions to be 
implemented more adaptively and more locally, i.e. closer to the source of the 
problem. This, it is believed, will facilitate a more responsive, flexible continuum 
of reactions to the regulatory challenges of the future.251 A flexible and adaptive 
response, as is typical of the general comprehension of adaptive governance, is 
also the goal of most of the new approaches applied in environmental law.252 
Since these ideas were first introduced, wider and more developed concepts have 
appeared, with a more direct focus on adaptive governance and environmental 
concerns. 

The examples found in this area all primarily reflect national law and national 
legal systems. They thus reflect regulation set out on levels other than those of 
the regulatory structures of the Baltic Sea and the governance levels that are the 
primary focus in this study. Despite this, they still reflect most of the regulatory 
strategies that are also embraced or aimed for within the new legal governance 
approaches at higher governance levels. A significant feature of adaptive 
management and governance, compared to standard regulation and at all 
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regulatory levels, is for example a system for monitoring ecosystem responses 
followed by evaluation of the efforts and proposals for remedial action, in a 
cyclical fashion. This implies that after the implementation of specific activities 
and procedures, the status of the ecosystem is regularly and systematically 
reassessed in relation to the actions taken. It is therefore emphasized that 
adaptive management requires new institutional structures for monitoring-
adjustment frameworks that allow reevaluation and adjustments in decisions.253 
It is also stated that some of the obstacles to making this work effectively are 
administrative agencies and legislators, which have become accustomed to the 
more traditional and linear style of regulation that has dominated for decades.254 
The question, however, is how far away the so-called traditional approaches are 
from monitoring-adjustment frameworks, since legal measures are generally 
evaluated continuously. Although such evaluations are not the same as a circular 
adaptive system, the idea that the regulatory efforts must be adjusted to the 
problem is not a new idea. 

Still, it has often been held that such adaptive forms of regulation would be 
counteractive to legal systems that rely on firm rules of law.255 Some even argue 
that while adaptive management has gained much support and recognition 
among scientists, regulators, resource managers, and even legal scholars, it has 
not quite been fully embraced and properly integrated into law and legal 
structures.256 Rather, it is argued, environmental law decisions must be connected 
to environmental science. Universities and other research institutions are still the 
primary contributors to the development of new scientific ideas and approaches 
in environmental law, while in practice these ideas have not quite been applied 
and developed as well as they could and should have been. One reason for this 
is likely the significant methodological gap in the methods and purposes used in 
law and science, respectively.257 

One important critique towards adaptive approaches in environmental law is 
that the scholars arguing for this are missing the point of goals and substantive 
law, and instead are relying too much on process and procedural law. It is argued 
that the goal of long-term environmental protection may be better achieved 
through the more traditional structures of substantive law and environmental 
institutions as a supplement to adaptive legal structures. If given a clear role and 
sufficiently specific goals, substantive law could instead provide a more defined 
path and thus more effective long-term environmental protection, as opposed to 
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approaches that may make it difficult to see the aim and purpose of 
environmental protection.258 

The significance of new thinking on institutional design and governance for 
environmental and natural resources law is striking. While scholars, 
environmentalists and lawyers are all increasingly pushing for this kind of 
institutional change, an important point is to avoid blindly following the new 
governance approaches and integrating them into regulation without a thorough 
analysis of the consequences from a legal perspective. It is important to explore 
whether the promise of these new approaches will result in more effective 
environmental protection, as well as whether the relation between goals and the 
role of law in these new approaches to governance and protection is sufficient. 
Ultimately, this means to find out whether these new institutional models are 
sufficient to achieve a goal of effective long-term environmental protection.259 
The transboundary effects of the problems also make it even more urgent to find 
other and more effective problem-solving mechanisms, and thus, such 
mechanisms have to be possible to implement on an international scale – and 
include non-state actors. 

Pathways for participation by stakeholders and NGOs have given non-state 
actors significant influence in both environmental treaty negotiations and in the 
environmental agenda of international bodies, as well as in national decision-
making. In some cases, flexible rule-making processes allow for easy and regular 
amendments, in the light of technical development and advances in scientific and 
other knowledge. Most regulatory systems are based on multilateral agreements, 
but soft-law instruments, including codes of conduct, guidelines and 
recommendations, are also employed. In addition, framework agreements allow 
for successive negotiations and additional protocols.260 Regardless, the 
effectiveness and efficiency of new environmental legal design also depends 
strongly on additional measures being taken. In order to avoid decline of the 
overall level of environmental protection, new modes of legal governance need 
to be complemented and safeguarded by direct and hierarchical regulation, and 
effective compliance control, so that so-called traditional environmental 
regulations are not regarded as obsolete.261 

3.5.3 New Legal Structures and New Governance in the EU 
Adaptive legal-governance approaches share a number of characteristics that 
distinguish them from other more traditional models of legislation. The so-called 
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new governance approaches were initially adopted by the EU in 2001 and exhibit 
some of these characteristics.262 These characteristics also include prerequisites 
that share many features found in the environmental governance approaches and 
theories on social-ecological resilience. Some of the most important of these 
characteristics or features are participation, multi-level integration, diversity, and 
decentralization, as well as flexibility and revisability. New governance 
approaches also tend to accept the necessity of coordination of actions and actors 
at many levels of scale in a governance system, as well as between government 
and private actors. New governance mechanisms include structures that bring 
actors from various levels of governance (local, regional, national, European or 
even international) together in ways that facilitate dialogue and coordination. 
New governance can be seen as a way of coping with complex problems under 
conditions of uncertainty, so the trend of new governance indeed reflects the 
increasing domination of complex environmental problems.263 

Many of the new-governance processes are designed to foster collective 
problem-solving through stakeholder participation in different areas of 
regulation. In systems of new governance, law creates minimal standards while 
within the governance system is also room to exceed the standards. Furthermore, 
traditional rights-based structures are often kept as a safety net available to rights-
holders, in case the new governance processes prove ineffective. While law may 
provide general norms, new governance is seen as a tool to make them concrete. 
Common examples of how these new governance laws are designed in the EU 
are the WFD, the MSFD and other EU framework directives, where the law 
establishes a general norm without further specifying how it should be applied in 
different circumstances.264 The EU has generally come far in elaborating and 
trying out new forms of law in environmental governance. It is also through the 
MSFD (and the WFD) that the regulatory structures of the Baltic Sea area have 
changed in form and focus. 

The challenges faced by environmental policy today differ sharply from those 
of past decades, with regard to both the environmental problems calling for the 
attention and the strategies available to tackle them. After notable successes in 
some sub-areas of environmental protection, focus is now on issues where 
environmental policy has failed to bring about any significant improvement, even 
over a substantial period of time. There has been continuous growth in both the 
regulatory repertoire and the range of actors involved. However, some argue that 
new forms of regulatory approaches contribute to a weakening of state authority 
and democratic legitimacy, and reductions in established institutional problem-
solving capacity. At the same time, new policy instruments offer an opportunity 
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to plug deficits in existing environmental policy and help address as-yet 
unresolved environmental problems.265 

One of the most significant steps taken in integrating more flexible and 
ecosystem-focused regulation is the concept of the ecosystem approach. This 
idea is taking legal regulation far from traditional and directly controlled 
regulation into a new territory that also changes the perception of acknowledged 
principles such as the precautionary principle. 

3.6.1 Introduction 
Initiatives to create flexible and dynamic legal instruments that develop along 
with theories on environmental governance and management are increasingly 
common. One such initiative that has won important acknowledgment in the 
international field is the concept of ecosystem approach, a concept that also plays 
an important role in the regulatory structures of the Baltic Sea area. The concept 
of ecosystem approach, moreover, is the most concrete regulatory tool that is 
open to inclusion of a social-ecological resilience perspective within the legal 
system (Cf. Section 2.2.3). It offers an important and interesting stepping-stone 
and forms a central part of this study. 

The origin of this concept refers to a comprehensive science-based approach 
to the conservation and management of natural resources.266 However, it is the 
base for a gradual and perceptible evolution of new normative tools to shape the 
way the law is applied and interpreted; it has successively become a legal concept. 
As such, this approach should be implemented and applied at all levels in 
environmental regulation in the areas where it is required. The ecosystem 
approach is a concept for legal governance, with specific focus on ecological 
prerequisites and environmental governance features, and aims to take into 
account the multi-level dynamics of regulatory and institutional pluralism typical 
of modern regulatory structures. The approach taken as a result of applying the 
concept is in a constant state of evolution as a result of a constant development 
of its core elements.267 The concept of ecosystem approach is also central in this 
context of Baltic Sea environmental regulation, since to a large extent this 
concept is the driver behind new approaches taken and environmental goals set 
up in legal instruments with regard to inter alia eutrophication. The concept is 
acknowledged and adopted in both HELCOM and the EU. 
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While an ecosystem approach is central in environmental management and 
policy – including approaches related to research on social-ecological resilience 
– such measures are still new in law. The concept draws to large extent on 
ecosystem adaptive management and governance ideas. The basic principles of 
the concept correspond to a large extent to the main principles and key features 
of resilience governance and management strategies; thus, resilience theories 
could provide valuable insight into the interpretation and the implementation of 
the ecosystem approach in a legal context as well.268 It is significant that resilience 
governance features, and explicit references to the research on social-ecological 
resilience, can be detected in the background documents from the original 
adoption of the concept of the ecosystem approach.269 As described above 
regarding general attempts to include adaptive management and ecosystem 
governance in regulation, there are important obstacles and issues to resolve in 
order to implement such measures in law. It is somewhat unclear what this 
approach to environmental regulation entails in concrete legal terms beyond what 
has been written and stated about legal approaches inspired by adaptive 
management.270 There are important questions to solve regarding how this kind 
of regulation is compatible with fundamental principles of law, especially 
principles of rule of law. The establishment of the concept of ecosystem 
approach could be a step towards ecosystem-based legal measures, and holistic, 
dynamic perspectives in environmental regulation. Attempts to transpose this 
concept are increasingly applied, not least in the Baltic Sea area. However, it still 
remains to define more concretely how it will be expressed and transposed into 
legal rules and mechanisms.271 Against the backdrop of the references to 
resilience and the resilience features as inherent in major parts of the concept, 
the study of compatibility of law and social-ecological resilience may also be 
useful in this development of the ecosystem approach as a regulatory mechanism. 
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3.6.2 Background, Development and Application 
The concept of the ecosystem approach was formally accepted in 1995 when it 
was adopted in the international Convention of Biological Diversity272 (the CBD).273 Since 
then the interpretation and application of the concept have been elaborated and 
developed in guidelines and principles by the CBD and elsewhere.  These 
elaborations and interpretations are also important for the understanding of the 
concept in other contexts. So far, it is the only formal explanation for how to 
interpret and understand the ecosystem approach, and must therefore be 
considered an authority. The guidelines and principles that were developed as 
part of the work with the CBD provide a basis for the understanding of the 
concept in HELCOM as well.275 In addition, HELCOM has directly referred to 
the CBD in its own implementation and integration of the concept.276 According 
to the CBD, the ecosystem approach “…is a strategy for the integrated management of 
land, water and living resources that promotes conservation and sustainable use in an equitable 
way…”277 In addition, the ecosystem approach “…requires adaptive management to 
deal with the complex and dynamic nature of ecosystems and the absence of complete knowledge 
or understanding of their functioning. Ecosystem processes are often non-linear, and the outcome 
of such processes often shows time-lags.”278 

Additionally, it is stated that: “An ecosystem approach is based on the application of 
appropriate scientific methodologies focused on levels of biological organization which encompass 
the essential processes, functions and interactions among organisms and their environment. It 
recognizes that humans, with their cultural diversity, are an integral component of 
ecosystems.”279 

Seen in the light of these quite general descriptions, the ecosystem approach 
could be regarded as implementing the environmental law principles with a new 
approach. These descriptions of the ecosystem approach contain a perspective 
where another role for the environmental principles can be identified. Since the 
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concept of ecosystem approach manifests adaptive and precautionary 
approaches in regulation, it is indirectly introducing a new and more adjusted way 
of applying those principles to complex environmental problems (see also 
Section 5.2.2.4). It lies within the concept of ecosystem approach, for example, 
to account for uncertainty and change; this is demonstrated in its statement 
regarding absence of complete knowledge and in its promotion of adaptive 
management, sustainable use and integrated management. This could be seen as 
an expression of the precautionary principle, since the concept states as a fact 
that we need to create sustainable structures for management despite lack of full 
of knowledge, and of course that the design of these structures shall have 
ecosystem dynamics as a foundation. These aspects of the concept provide, in a 
way, a new basis for the precautionary principle, as well as for the polluter pays 
principle, the principle of best available technique, the principle of best 
environmental practice and not least the principle of sustainable development. 
Although this is not specifically mentioned in the interpretations of the 
ecosystem approach or in the guidance given for the environmental principles, 
such a reading of the elaboration of ecosystem approach is not particularly 
farfetched.280 The prerequisites in the description of the ecosystem approach may 
vary from the original interpretation of how to apply these principles, but the 
aims of the approach as they are described and the application of the 
environmental principles are similar. The fact that “…an ecosystem 
approach…recognizes that humans, with their cultural diversity, are an integral component of 
many ecosystems...” 281 as was cited above, furthermore reflects a certain perspective 
on nature and ecosystem management that emphasizes perspectives that could 
be interpreted as reflecting the view held in social-ecological resilience. Hence, 
the research on social-ecological resilience and law may provide an important 
contribution to the understanding of this concept and its interpretation. This 
perspective and statement are also reaffirmed by the BSAP.282 

The concept of ecosystem approach is elaborated in the CBD guidelines and 
management principles. The most specific definitions and management 
principles for the concept of ecosystem approach are found in the so-called 
Malawi principles.283 The CBD operational guide and the management principles 
state a number of principles and focus points for how management is to be 
pursued and operationalized in accordance with an ecosystem approach.284 The 
management principles contain a number of statements that are relevant for how 
the concept is to be applied, and they focus to large extent on continuous 
monitoring in multi-level institutional structures. The principles also clarify the 
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objectives and aim of ecosystem approach, while introducing a number of basic 
points of departure for management. One such basic point is that ecosystem 
approach must be pursued through adaptive management in order to foresee and 
cater for ecosystem changes and events. In addition, management should take 
into account the uncertainties and potential changes that are inherent in social-
ecological systems. A significant statement is also that the conservation of 
ecosystem structure and functioning should be a priority target of the ecosystem 
approach in order to maintain ecosystem services. The principles also emphasize 
that the measures should be implemented at the appropriate spatial and temporal 
scale. Management should be decentralized to the lowest appropriate level and 
involve all stakeholders. The varying scales and lag effects that characterize 
ecosystem processes suggest that objectives for ecosystem management should 
be set for the long term.285 These principles are similar in many aspects to the 
features or criteria for resilience governance and management. A main principle 
for the application of the ecosystem approach is also that conservation of 
ecosystem structures and functions should be pursued in order to maintain 
ecosystem services. This can be compared to idea of resilience in social-ecological 
systems, which mainly keeps focus on the functions of the ecosystems and their 
connection to life-sustaining feedbacks, in form of ecosystem services that are 
particularly essential for social systems. 

3.6.3 Operationalization 
The way in which these different features and principles connected to the 
ecosystem approach should be operationalized is not specified. Since 
implementation of an ecosystem approach should be dynamic and thus based on 
the specific conditions in each ecosystem concerned, there is no universal 
method for how to do this. However, it must be possible to identify some 
specifics in the different functions, features and principles attached to the 
ecosystem approach, which can somehow be translated into law and legal 
measures. 

Ecosystem management through implementation of an ecosystem approach 
should be directly based on relevant contemporary scientific understanding of 
the ecosystems. In international cooperation, this includes joint scientific 
research, exchange of information, knowledge and experience, transfer of 
technology, etc.286 The holistic approaches associated with the ecosystem 
approach have been criticized for containing inherent obstacles to proper 
implementation. These refer mainly to the conflicts between multi-level 
governance, flexibility and traditional legal principles and the need of institutional 
stability in relation to the rule of law. This conflict has been reflected in many 
areas in relation to new legal approaches. In some cases, this new approach has 
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also been criticized because it has been transposed into regulation that is far too 
complex in its design and in the end may not incorporate the aim of being 
responsive to the ecosystem, as in the case of the WFD for example.287 

Another issue brought to light in connection to implementation and the 
varieties found in interpreting the concept is the actual term chosen for the 
concept. While the most acknowledged formal term is the ecosystem approach, 
it is often referred to in other contexts as ecosystem management, integrated 
ecosystem management, holistic approach, ecosystem-based approach and so on. 
In addition to that, there might be formal discrepancies between the different 
terms chosen, these terms also contribute to confusion regarding the 
implementation and understanding of the concept since they are often discussed 
and argued for in a similar manner. This may also blur the picture of when it 
refers to general management approaches and when it actually concerns a legal 
concept connected to formal and legal requirements.288 

In the perspective of international law and governance, one aspect of the 
ecosystem approach is particularly interesting. Since this approach aims to take 
into account the ecosystem integrity and spatial scales associated with the natural 
components of the system, management measures will not primarily take into 
account administrative or jurisdictional boundaries. Basically, the spatial scale of 
management must extend across different biological units and jurisdictions to 
encompass an entire ecosystem. In this way, the concept of ecosystem approach 
also becomes a tool for transboundary law and cooperation across state borders 
where the ecosystem does not align with jurisdictional boundaries, as in the case 
of international common-pool resources.289 Therefore, it has also been argued 
that in addition to being a scientific and legal issue, implementation of the 
ecosystem approach in transboundary common-pool resources such as the Baltic 
Sea is to a great extent a political choice. The harmonization of jurisdictional 
conflicts is mainly of a political nature, and is the main challenge for the 
ecosystem approach in shared areas. Because of this nature of the concept, an 
effective application relies on collective political will and the mutual cooperation 
of the states concerned.290 In addition, the variations of the terms and labels 
applicable to this concept create issues of great importance for implementation. 
The concretization of the concept and the potential effect that it might have are 
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contingent upon the particular articulation that the ecosystem approach takes in 
different legal regimes, and in international law in general.291 

However, it should still be recognized and emphasized that through the 
ecosystem approach, new and important perspectives have started to take shape 
for how to regulate environmental problems. It is a formal ground for new 
approaches to regulation, and as such it establishes a landmark for any 
environmental regulation. Indeed, many obstacles remain to achieving full 
functional operationalization of this approach. In many cases, however, it still 
provides the best regulatory frame seen so far, for the kind of environmental 
regulation that the environmental complexities and governance theories require. 
The ecosystem approach points particularly to the kind of diversity of problems 
and sources that are found when observing ecosystems and ecosystem response, 
and emphasizes a holistic approach. In this way the concept of ecosystem 
approach has provided a basis for designing ecosystem-based law and regulatory 
institutional structures in accordance with new environmental management 
strategies.292 

Compliance and effectiveness are important issues connected to law and 
regulatory measures. These issues are also complicated, in connection with 
complex environmental problems as well as in dynamic and complex legal 
structures, such as new legal approaches including holistic approaches. 
Effectiveness in international environmental law is generally a debated issue and 
it can be measured with different criteria (see more in Section 8.2). Depending 
on the criteria chosen, effectiveness can have multiple meanings. Definitions of 
effectiveness can vary in meaning, from solving the problems for which the 
regime was established; achieving the goals set out in the constitutive 
instruments; altering behavior patterns; to enhancing national compliance with 
rules in international agreements. The effectiveness of different regulatory 
techniques is largely determined by the nature and complexity of the problem. 
Therefore, the possibility to assess effectiveness and compliance varies with both 
the complexity of the problem and the regulatory technique applied. This fact 
makes effectiveness a highly difficult issue in relation to the Baltic Sea 
environment. 

Behavioral effectiveness focuses on the role of international environmental 
law in making states and individuals modify their behavior toward achieving the 
regime’s objective, while problem-solving effectiveness is the degree to which an 
agreement achieves its objectives or, more generally, solves the environmental 
problem it addresses. Lawyers tend to concentrate on the issue of legal 
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effectiveness.293 However, it is difficult to say whether legal effectiveness is 
possible to assess when regulatory or governance structures are set to resolve a 
diffuse complex problem, due to the ambiguous, pluralistic and flexible feature 
they reveal. Effectiveness is also determined by the complexity of actors 
involved. What works in one case may not work in others. In this respect 
considerable advantage has been taken of the flexibility of international law-
making processes, and their ability to incorporate new concepts and 
techniques.294 Not least different mechanisms for evaluating results, or the goals, 
to be accomplished may be altered along the way. Legal effectiveness generally 
focuses on the issue of compliance, that is, whether outcomes conform to the 
requirements set out by a legal rule. If an agreement sets forth an obligation of 
conduct, then it is legally effective to the degree that states act consistently with 
its requirements. In contrast, if it sets forth obligations to provide a result, then 
it is legally effective if emissions decline by the required amount. EU law tends 
to be effective in compliance from this perspective, in comparison to 
international law. 

Diffuse sources, complex compilations of sources and basins, retention and 
on top of all this, delayed ecological responses to measures and reductions made: 
these are but a few of the aspects that make it difficult to assess effectiveness in 
relation to the ecosystem status in the Baltic Sea. In addition, the regulatory 
structures are quite ambiguous as to what they require of the states see Section 
5.3. Goal-oriented, long-term, framework legislation and other kinds of adaptive 
and new legal approaches pose a challenge in assessing effectiveness and to the 
possibilities to evaluate measures taken by states in relation to strict compliance. 
New environmental law approaches and ecosystem-based measures, which tend 
to by transposed into complex instruments and measures, are an important part 
of these complex legal structures that are so difficult to assess. Concepts such as 
the ecosystem approach and similar regulatory approaches that refer directly to 
the state and quality of ecosystems set other criteria for effectiveness. 

The governance features presented in this study do not really present strict 
measurement points for effectiveness or compliance. If effectiveness is not 
possible to assess with regard to the ecosystem, behavioral effectiveness is an 
alternative. The study aims to assess prerequisites or potential obstacles found in 
relation to both legal and problem-solving effectiveness. This will also be 
assessed in relation to compliance, since this is a significant issue in relation to 
the effectiveness of the Baltic Sea regulatory structures. Understanding how we 
can estimate effectiveness in this regard is key, and it is intricately interwoven in 
investigating further the features and functions of law and legal measures in 
relation to social-ecological resilience governance. 
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The 1972 Stockholm Conference was a major milestone for international 
environmental law. It was the first time that the leaders of the modern world 
gathered to discuss issues of the environment as one common problem that 
needed solutions on a global level. The environment in this context was seen as 
being connected to humans and human impact. The first paragraph in the 
preamble of the outcome of the Stockholm Conference, i.e. the Declaration of 
the United Nations Conference on the Human Environment  (the Stockholm 
Declaration), states the following: 
 

“Man is both creature and moulder of his environment, which gives him physical sustenance 
and affords him the opportunity for intellectual, moral, social and spiritual growth. In the long 
and tortuous evolution of the human race on this planet a stage has been reached when, through 
the rapid acceleration of science and technology, man has acquired the power to transform his 
environment in countless ways and on an unprecedented scale. Both aspects of man's 
environment, the natural and the man-made, are essential to his well-being and to the enjoyment 
of basic human rights the right to life itself.”296 

 
The sentiment of this paragraph may be a little outdated and its chosen 
perspective leaves room for questions about the inherent value of biodiversity 
and other creatures, of and in the natural environment. However, what is notable 
here is still a highly important issue that continues to receive attention. This 
paragraph reflects an important insight and perspective: we are dependent on 
both the natural and the man-made world, meaning that we have to sustain both 
these worlds they are connected and need to be able to co-exist. This is also a 
fundamental idea in the concept of sustainable development. Furthermore, more 
than ever before, the unprecedented way in which humans affect ecosystems and 
the whole biosphere, is a highly important issue. The so-called man-made world 
(i.e. of societies and social systems) cannot keep harvesting from or polluting the 
natural world (i.e. the ecosystems) without limitations, since this will inevitably 
lead to collapse. Climate change, as the major environmental problem of today, 
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is one of the most obvious examples of this. The ecological shift from an 
oligotrophic297 to a eutrophic state in the Baltic Sea – with all the risks and the 
severe degradation that this has brought on and which is due to human impact – 
is also an example at regional scale.298 Both phenomena are somehow examples 
of the need to control, through governance measures or regulation, the impact 
and exchange that occur due to human activities in social systems and the 
environmental response in ecological systems and the biosphere. There is a need 
for structures to keep this interplay at sustainable levels. This implies structures 
that support a system where pressures do not exceed certain crucial limits and 
where resilience or resistance to such pressures in ecosystems can be achieved or 
maintained. The intention here is that the interplay does not bring damage to a 
particular ecosystem, such as the Baltic Sea, or to the biosphere as a whole. These 
issues of the interplay of social and ecological systems are also typically at the 
center of much environmental research, not least as the focus in the theories of 
resilience in social-ecological systems.299 

The resilience perspective views humans as part of the biosphere, and assumes 
that the resulting intertwined social-ecological systems behave as so-called 
complex adaptive systems.300 Social-ecological resilience has developed since the 
1970s as a school of interdisciplinary research on the interplay and integration of 
social and ecological systems, searching for factors that promote social-ecological 
resilience. It can also be seen as a more integrated perspective on environmental 
sustainability or sustainable development. The ultimate goal for sustainable 
development is a world where the prerequisites for social and economic 
development are coherent with an environmental frame and thus the limits of 
the biosphere.301 In the same way, social-ecological resilience inter alia signifies 
the state described above – a state in which the interdependence between social 
and ecological systems is at a level where the ecosystem can resist pressures, and 
retain its function and structure despite these pressures. Ecosystems must retain 
their functions and structures for many different reasons. It is important with 
regard to the ecosystem itself and with regard to social systems as well, as with 
regard to sustaining social-ecological resilience. One particular factor that is often 
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brought to attention with regard to ecosystem functions, however, is the 
connection to so-called ecosystem services in resilient ecosystems. Ecosystem 
services are the aspects of the ecosystem functions that are directly important, or 
even absolutely necessary, for social welfare and development on a number of 
levels and in many different ways.302 The research on social-ecological resilience 
also shows – as is stated in the Stockholm Declaration – that we are transforming 
the environment and the biosphere more than ever before. There is even a 
growing area of research that claims that we are leaving the era of the Holocene 
for the era of the Anthropocene. The biosphere is now clearly shaped and 
affected by human impact.303 Because of these facts, it is important to investigate 
how law and legal structures can contribute to, and sustain, resilience and 
sustainability with regard to this impact that human social systems inevitably have 
on the biosphere, ecosystems and ecosystem services. The study of Baltic Sea 
eutrophication, with a focus on land-based sources and the regulatory structures 
in the Baltic Sea area, is a suitable as the practical illustration of such an 
investigation. 

As a reaction to this transformational, all-encompassing environmental impact 
and the large-scale human transformations of the biosphere, new environmental 
research has appeared with a focus on identifying boundaries for environmental 
transformations and their consequences for the earth’s system. Seeking to avoid 
catastrophic risks for society and irreversible environmental change on a global, 
planetary scale, this research strives to find limits to the use of environmental 
resources – through pressures and ecosystem services – which humans must keep 
within. So far, this research has suggested nine specific areas on planetary 
boundaries as particularly important, and for which express limits are quantified. 
One of those areas is the phosphorus-nitrogen cycle.304 This research shows that 
the limit for the global nitrogen cycle has already been exceeded. Although these 
planetary boundaries are quantified on a global scale, the phosphorus-nitrogen 
cycles are controlled and governed to the greatest extent on the regional and local 
scale. The problem with the phosphorus and nitrogen cycle is directly connected 
to problems of eutrophication, because it is a sign of overuse and an overload of 
these substances that, in addition, are is not brought back into the cycle.305 

                                                      
 Biggs R., Schlüter, M. and Schoon, M. L., 2015, pp. 13ff. 
 Williams, M., et al., A. D. and Ellis, E. C., “The Anthropocene biosphere”, The Anthropocene 

Review, 2015; Steffen, W., et al., “Planetary Boundaries: Guiding human development on a changing 
planet”, Science, Vol. 347, Issue 6223, 2015. See also Biggs, R., Schlüter, M. and Schoon, M. L., 2015, 
pp. 4-5. 

 Specified as: the biogeochemical nitrogen (N) cycle (limit industrial and agricultural fixation of 
N2 to 35 Tg N yr-1) and phosphorus (P) cycle (annual P inflow to oceans not to exceed 10 times 
the natural background weathering of P). [Definition in: Rockström, J., et al., Planetary Boundaries: 
Exploring the Safe Operating Space for Humanity, Ecology and Society, Vol. 14(2):32, 2009] 

 Rockström, J., et al., 2009; Biermann, F., et al., “Navigating the Anthropocene: Improving Earth 
System Governance”, Policyforum, Science, Vol. 335, No. 6074, 2012. 



In the situation as it is pictured here, almost all global environmental problems 
are connected to regional and local scales. To a large extent, global problems are 
the sum of degradation in different regions. Not many of the global scale 
problems confronting the world today will be solved only through cooperation 
on a global scale. While global communication and cooperation through 
universal agreements is necessary in many issue areas, creating prerequisites for 
action around the world, the solutions will mainly be found on smaller spatial 
scales. The global issues will be narrowed down to regional cooperation and 
national or local action.306 Through cooperation on common-pool resources, on 
all scales, we can also bridge the boundaries set up by state borders, of which 
pollution and environmental damage take no notice. Therefore, success in 
solving the crucial global problems facing us today will depend greatly on how 
we manage our international cooperation on a regional scale. It is also in between 
such regions that good examples will spread. If we find mechanisms, structures 
and tools that work and spread incentives for action, these ideas can be integrated 
in other areas. This is why it is important not only to scrutinize existing structures 
to find solutions to obvious problems, but also to identify the components that 
made the difference. It is not least important, then, to identify the role of law, 
and legal mechanisms, that plays a part in these processes and in successful 
institutions. The issues discussed in this thesis are primarily a reflection on the 
role of law for problems and solutions found in marine environmental 
governance of the Baltic Sea area. However, at the same time it might also serve 
as a tiny piece to a huge global puzzle, by identifying positive examples and 
factors that we can spread to other regions. 

The environmental development in the Baltic Sea area has successively brought 
on many changes in the ecosystem composition. The Baltic Sea is even 
considered to have passed a regime shift from an oligotrophic to a eutrophic 
state. It has entailed significant changes for the entire Baltic Sea ecosystem. One 
such partial consequence is the oxygen depletion on the sea floor, which makes 
it uninhabitable for organisms that need oxygen to survive. See also Sections 1.2 
and 1.3 in Chapter 1. This means that large areas of the seafloor are completely 
without life. The levels of eutrophication and its dynamics have also enormous 
consequences for biodiversity of both flora and fauna in the Baltic Sea. The 
marine food-web has shifted, which has consequences for the fish stocks in the 
sea as well as predators, for example seals and sea birds. All these problems occur 
beside other dramatic environmental harm, such as hazardous pollution and 
effects of maritime activities such as oil spills, release of alien species, and wastes. 
The most direct or noted effect on ecosystem services connected to 
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eutrophication today is the phenomenon of algae summer blooms that come with 
eutrophication; they almost constantly interrupt the swimming season in the 
Baltic Sea area. Furthermore, eutrophication has also had severe effects on the 
fish stocks (Section 1.3).307 According to the theories on social-ecological 
resilience, this new situation is also an irreversible shift. This does not mean that 
the situation cannot change, however. As constant change and transformation 
are core characteristics of the ecosystems according to the theoretical frame 
social-ecological resilience, it also offers a possibility for a system to transform 
into a better state after going through a regime shift. Thanks to considerable data 
gathering and monitoring of the changes in the Baltic Sea over the years, there is 
much knowledge about what could be a possible positive environmental state to 
achieve, i.e. an environmental state that would be more sustainable and more 
resilient to pressures. Exactly what such changes would entail is not possible to 
know since it is connected to multiple factors, including other ecosystems and 
the inherent condition of unpredictability. It is also very important to ask what 
should be accomplished with resilience governance.308 With regard to 
eutrophication, it is at least quite clear what the result will be if the environmental 
degradation continues. The opposite state of affairs, connected to the regulatory 
goal of good environmental status, is to significantly reduce the nutrient pollution 
to the Baltic Sea, so that it will be unaffected by eutrophication. Just how this 
kind of desirable change is to be achieved, on the other hand, is a difficult 
question, especially in terms of governance and management measures. 

The general developments in the law that reflects new perceptions of ecosystems 
and the environment provide arguments for another interpretation of the 
objectives of the Helsinki Convention. HELCOM also confirms this (see 
discussion above in Section 3.6.2). Statements made by HELCOM on this matter 
strengthen this argument (see also Section 3.3). The first statements were made 
in 2003 at the First Joint Ministerial Meeting of HELCOM and the OSPAR Commission 
(OSPAR).309 This joint meeting of OSPAR and HELCOM (the Bremen Meeting) 
was held primarily to enhance the level of environmental protection through a 
closer cooperation between these two regional seas conventions (the Helsinki 
Convention and the 1992 Convention for the Protection of the Marine 
Environment of the North-East Atlantic  (OSPAR Convention)), governing 
bordering sea areas, where some of the Parties are also Parties to both 
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conventions. The meeting was also conducted because these state Parties had 
made the commitment within other regimes311 to apply the ecosystem approach; 
the coming expansion of the EU and its emerging plans of taking on an integrated 
marine strategy for all European seas were also reasons for the meeting. Thus, 
the Parties discussed methods to jointly adopt an ecosystem approach to 
management, and their future roles in a new EU-initiated integrated marine 
strategy.312 

The result of the Bremen Meeting was that the Commissions jointly decided 
to cooperate and incorporate joint efforts on integration of the ecosystem 
approach concept into the work and objectives of the two conventions 
respectively, as well as in the work described in the new European marine 
strategy.313 HELCOM also subsequently made its own statement recognizing the 
importance of cooperation and coordinating its work with the EU, other 
international bodies and regional seas conventions. Based on this, HELCOM 
decided to adapt its work to a new HELCOM approach, and inter alia to make 
the ecosystem approach a priority.314 This meeting and its outcomes can also be 
seen as the last piece needed in the puzzle for a more integrated and ecosystem-
based approach within both OSPAR and HELCOM.315 

A future vision for the work envisioned by HELCOM was also formulated: 
 
“A healthy Baltic Sea environment, with diverse ecological components function in balance, 

resulting in a good ecological status and supporting a wide range of sustainable human economic 
and social activities.”316 

 
This undoubtedly is a strong statement implying that HELCOM and its Parties 
have a versatile view of ecosystem functions and the system’s relationship with 
the social systems, and more so than what one’s first impression might be of the 
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wording of Article 3. The obligations of the Convention have to be read and 
interpreted in this context, and this is the interpretation for the purposes of this 
study. 

The vision and the statements made have also been further maintained and 
defined in subsequent documents published by HELCOM. Later on it was inter 
alia expressly stated that the HELCOM Declaration and the joint HELCOM-
OSPAR Ministerial Declarations of 2003 had explicitly made new management 
a focus of the work of HELCOM. It was also explained that with the adoption 
of the ecosystem approach, it is the state of the ecosystem itself that is to be used 
as a measure for the planning and implementing of management actions to 
combat pollution and promote protection.317 The adoption of new management 
and the ecosystem approach also created the basis for the BSAP. 

This general shift in management approach within HELCOM has formed an 
important landmark for all coming policy decisions and the general work within 
the Baltic Sea region.318 It is also the main starting point for the development of 
new regulatory structures in the Baltic Sea area, which is the focus of this study. 

4.4.1 Regulating Complex Problems – Regime Interaction 
Social-ecological resilience is a transdisciplinary area of research that implies new 
strategies and concerns in governance, where law could play an important 
directing role towards new ways to achieve sustainable development. The 
ecosystem approach invokes a great deal of the features that could be identified 
in governance for social-ecological resilience, in its aim to integrate 
environmental governance approaches into the legal system. The theories of 
social-ecological resilience could thus be a good tool or basis for taking the 
interpretation and implementation of the ecosystem approach further. This is 
also a main issue that will be developed more in detail in this study. 

The increasing complexity of environmental issues and the complexity of 
institutions and legal regimes confront the legal system with new challenges and 
new regulatory approaches. In the connection between social and ecological 
systems, law could play a vital role as a driver for change. This is dependent, 
however, on whether it is possible for law to meet the complexity and dynamics 
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in the ecological system and still balance the demands that this implies for the 
general principles of law. In governance, the resilience concept implies that the 
regulations we set up with the aim to manage a social-ecological system – in this 
case to accomplish good environmental status in the Baltic Sea – have to be able 
to adjust to dynamic changes. In this perspective, the legal measures and 
mechanisms have to be adaptive and flexible, and open to change and new 
knowledge. However, they must also be in accordance with the rule of law and 
take into account the parameters for social resilience. Against the backdrop of 
the main principles of the resilience concept presented above and the features of 
the legal frames, it seems an urgent and natural path for environmental law to 
develop and explore what these principles would mean in practice when 
implementing legal tools and mechanisms. 

The legal instruments applicable to the Baltic Sea include prerequisites for a 
dynamic regulatory approach. Enhanced and more effective measures to 
establish a better environmental and ecological status in the Baltic Sea are also 
urgently called for, to come to terms with eutrophication. All the Baltic Sea legal 
instruments base their aims on the environmental quality of the marine waters 
and thus prescribe ways to assess and include the status of the marine ecosystem 
in the legal measures. In addition, as previously mentioned, they all emphasize 
the need to include an ecosystem approach in the implementation of these 
regulations and legal measures. This implies measures that link the resilience 
concept to legal regulation. However, the question is whether such regulations 
are applicable under general principles of the rule of law and what the main 
resilience governance strategies would imply in terms of legal mechanisms and 
concrete measures. A crucial issue to explore is how to achieve an appropriate 
balance between demands for flexibility with other roles of law, generally 
interpreted as need for stability, liability, foreseeability and clear institutional 
structures. This also requires clarification of how the different regulatory regimes 
in the Baltic Sea area interact, and how the regulatory provisions should be 
implemented and interpreted. 

4.4.2 Matching Institutional Structures in Social-Ecological 
Systems – Effective Measures 

Resilience theories have a holistic and broad system approach, including aspects 
of geographical or demographical differences. This perspective includes the 
consequences this entails for the environment and the distribution or intensity 
of run-offs. In addition, resilience theories aim to grasp or build insurance or 
endurance, also with regard to unforeseen changes. As these theories emphasize 
the importance of scales and acknowledge both a differentiation and a 
connection between different levels of governance, this makes them compatible 
with already accepted legal approaches. In general terms, law could also be seen 
as a multi-level, layered and interconnected system with different roles and 



functions depending on where it is applied, and with many actors involved. 
Resilience theories also acknowledge that one system is connected to others and 
part of a greater whole, and ultimately to the entire earth system. It is significant, 
as noted above, that the theoretical frame of social-ecological resilience also 
includes as its main fundament the dynamics and interplay between social and 
ecological systems. Thus, issues of governance of social systems, including legal 
regulation and regulatory structures, are also important in the theoretical 
framework and research of social-ecological resilience.319 

It is obvious that law could have a significant role in steering towards social-
ecological resilience. For this study, an important prerequisite is to acknowledge 
that law plays an important part because it is a fundamental institutional structure 
for upholding most social systems, i.e. societies. As such, law already has a role 
today in creating and sustaining social-ecological resilience through regulatory 
instruments aiming to protect the environment (see Section 1.4 above). However, 
it is less well established whether these environmental regulatory structures are 
generally effective in reaching their aims and contributing to successful or 
environmentally sustainable social-ecological resilience. Thus, investigating how 
governance for social-ecological resilience is reflected in legal terms, as is 
intended with this study, will also contribute to a general analysis of whether 
current environmental laws are potentially successful in contributing to social-
ecological resilience. Well-designed legal approaches could create space for 
resilience governance structures and thus promote the development of resilience 
strategies in environmental governance. The perspective of social-ecological 
resilience could also introduce or put focus on new or different aspects of 
environmental problems and thus shed new light on how to approach them in 
terms of regulation. At the same time these kinds of results would promote 
development of legal thought, environmental law and applications of this law. 

With a basis in the ecosystem approach and the theories on social-ecological 
resilience it can be concluded that in efforts to enhance environmental law 
measures in general, it is important to find a way to match legal measures and 
mechanisms with the environmental problem as well as with the most accurate 
scientific knowledge and theories on environmental governance (see also Section 
3.6 on The Concept of Ecosystem Approach). The perspective taken in this study 
is that if we succeed in the ambition to find this match, then we will have found 
an important component for legal tools necessary in promoting effective 
environmental governance. The concept of resilience is vital in social-ecological 
systems, for managing environmental problems and for governing ecosystems; 
these are well-developed theories that could provide a good base. 
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4.4.3 Enforcement, Effectiveness and Control – Compliance 
Compliance and effectiveness can be measured using a number of different 
factors or criteria. Legal effectiveness is not easily measured, especially not with 
regard to complex problems and complex regulatory structures. Generally, legal 
effectiveness of an agreement is simply regarded as effectiveness if the agreement 
achieves compliance, while it is ineffective if states fail to meet their obligations. 
Compliance can also be measured with a range of different parameters, but is 
primarily seen as a function of two factors: the obligation established by a rule 
and the actual conduct or results from this obligation (see Section 3.7). This view 
of effectiveness is based on two conditions, though; first, that it is clear what a 
rule imposes and second, that the goal of the rule is measurable. However, when 
reviewing the composition of complex environmental problems, as well as new 
governance approaches and the ecosystem approach, one can conclude that it is 
not evident that these approaches to complex problems offer such clarity. If the 
obligations established by a regulatory regime are unclear, then it will also be 
difficult to identify the required (or prohibited) conduct. Another situation could 
be that measures taken according to given obligations do not show immediate 
results because of postponed ecosystem responses due to natural factors; a 
consequence would then be that it would be very difficult to categorize the 
behavior conducted by the states concerned, in terms of compliance or non-
compliance.320 

As a contrast to this, it is often stated that compliance with international law 
is in itself often a poor indication of the value of an agreement.321 An agreement 
is neither a measure of effectiveness as such; nor is the possibility to solve 
environmental problems. It is the criteria chosen for effectiveness that will be 
decisive. An agreement may not be necessary, or sufficient for the problems 
encountered. It is the structure and effectiveness in terms of environmental result 
of the agreement that are important. With this argument it is more interesting to 
evaluate the effectiveness of the obligations or measures agreed upon from a 
more general perspective and with regard to the problem in focus. Sometimes, 
the establishment of an agreement as such is a success, and the effectiveness and 
results of the obligations agreed upon will be developed over time, as in a 
framework convention.322 

The concept of problem-solving effectiveness requires a perspective and 
some ideas about the causal chain. We must examine not merely how an 
international norm affects behavior, but also how these behavioral changes affect 
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environmental outcomes. This is a challenging task with regard to complex, 
transboundary environmental problems and adaptive approaches to governance. 
It needs to be evaluated in a way where measures taken can be weighed against 
something other than direct environmental effects. Another challenge in the light 
of new governance approaches, such as the ecosystem approach and adaptive 
management, that makes effectiveness and compliance a problematic issue is that 
such approaches are predicated upon a dispersal and fragmentation of authority, 
and rest upon fluid systems of power sharing. However, also with such 
prerequisites, resilience could provide a tool. 

Whereas a traditional conception of law posits hierarchies and places courts 
at the center of systems of accountability, environmental governance and an 
ecosystem approach posit heterarchy and often look beyond the court system 
when seeking to secure real accountability. A traditional conception of law 
appears to rest upon a clear distinction between rule-making on the one hand, 
and rule application and implementation on the other. New governance and 
adaptive ecosystem approaches, on the contrary, accept that this distinction must 
break down when indeterminate and flexible rules are adapted to meet new 
challenges and resolve unexpected problems. A typical example of this the goal-
based adaptive legal instrument that builds on a requirement to adopt plans of 
measures that shall be re-assessed in an adaptive cyclic review process following 
a certain interval. A related factor here is that while a traditional conception of 
law may see itself as predicated upon existing knowledge, new governance places 
emphasis upon the need to facilitate the continuous generation of new 
knowledge.323 

As counterpart to all these perspectives of compliance and effectiveness in a 
legal perspective, the research on social-ecological resilience holds that the main 
issue of effects is linked to affecting slow variables and their feedbacks in a 
system. But it is also true that this may not be a fast or direct response to 
measures, but a slow process instead.324 In the ambition to establish the role of 
law in new environmental governance and in relation to complex environmental 
problems, it may thus be relevant to choose a wider definition of compliance and 
effectiveness than the one found in the traditional legal approach. A perspective 
limited to legal compliance will not include answers to whether the legal 
instruments and the legal design chosen are effective from an ecosystem 
perspective. It will not reveal whether the instruments actually incorporate tools 
that contribute to addressing the environmental problems at hand, and that force 
states to change their behavior into actions that contribute to problem-solving 
effectiveness. The new kinds of regulatory structures and approaches need to 
enforce instruments with regulatory tools that can deal with environmental 
complexity and ecosystem dynamics, in order to fulfill their aims and objectives. 
While the traditional view on compliance is also important and should be in focus 
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too, investigating a wider concept of compliance and effectiveness may be better 
match for these aims and objectives. The issue of how goal achievement, 
compliance and effectiveness can be assessed in relation to new legal approaches 
with a distinct ecosystem focus is also an aim in this study. 

The concepts, theories and questions described above constitute the main 
objectives of this study, Part I. They provide a basic overview of the issues at 
stake. Previously in this part of the thesis, the main research questions, theoretical 
perspectives and the method chosen have been discussed. Part II, presents the 
material analysis of the chosen resilience features and research questions. The 
main issue here is to compare the functions connected to the chosen resilience 
features with legal measures and mechanisms, in order to discuss the role of law 
in social-ecological resilience. Final remarks and general conclusions are found 
in Part III. 

In Part II, each of the identified resilience features constitutes its own chapter. 
While each respective feature is the analytical theme of its chapter, the focus in 
Part II is mainly on interpreting and transposing these features into law, and 
comparing the aim and functions connected to the specific resilience features 
with what they could entail in a legal context. Furthermore, these corresponding 
legal functions are assessed in relation the Baltic Sea legal instruments. 

Each chapter is generally divided into two parts. The first part provides an 
overview of the specific governance feature and how it can be translated into law 
and legal mechanisms. The second part reviews how and to what extent the 
identified legal mechanisms or other central features of law are represented in the 
legal structures for the Baltic Sea. 
  



 

Part II – Thematic Review and Evaluation 
  



 



5.1.1 Introduction 
This chapter aims to identify adaptive or flexible mechanisms within law that can 
match features of adaptability and flexibility in governance. Adaptive or flexible 
mechanisms within law could be described as legal structures and measures or 
other regulatory approaches that create space for adaptive procedures and 
flexible response to changes. However, it must be noted that law could also create 
a kind of resistance to flexible changes in the social-ecological system. This could 
be regarded as one main function connected to the institutional structure that 
law creates, where stability over time and the potential to anticipate and prevent 
certain developments are central.325 Before investigating and elaborating on how 
flexible and adaptive mechanisms are reflected in a legal context, this section aims 
to explore the basic functions and intentions with these features in a more general 
governance perspective, and more specifically in resilience governance. They 
were also presented in Section 2.3.2.1. 

The chapter outline is as follows. After a general introduction here, the more 
specific aim and background of the functions connected to adaptability are 
developed. A general discussion follows on how this can be connected to legal 
structures and how to identify relevant legal concepts or mechanisms. The 
second part of the chapter constitutes a descriptive and partly comparative review 
of the rules and regulations on eutrophication found in the legal structures of the 
Baltic Sea area, with the aim of finding out whether they contain some of the 
suggested adaptive legal concepts and mechanisms. The chapter concludes with 
a summary of the presented review and some conclusions. 

5.1.2 The Resilience Feature of Adaptability, Flexibility and 
Transformability 

The very core of social-ecological systems is made up of the dynamics between 
periods of abrupt and gradual change and the capacity to adapt or transform for 
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persistence. In this context, resilience is the capacity of a social-ecological system 
to continually change and adapt, yet remain within critical thresholds. 
Adaptability represents the capacity to adjust responses to changing external 
drivers or internal processes, thereby allowing for development along the current 
path. In some sense adaptability could also imply adjustment to the changes. 
Transformability, however, is the capacity to cross thresholds into new 
development pathways.326 Flexibility is connected to adaptability and 
transformability, since it is also a feature that enables changed response or change 
of measures.327 

As stated, adaptability, flexibility and transformability may be the most 
significant features of resilience governance (Section 2.3.2.1). These features 
represent characteristics of adaptive governance, which forms a base in resilience 
governance due to the aim of adaptive governance to address or create a fit to 
environmental complexity.328 In the sense intended in this context, adaptability 
is directly connected to integrating new knowledge and creating knowledge-based 
measures. It is mainly operationalized through structures where measures and 
regulations follow an adaptive cycle in which the regulatory measures and 
approaches are continuously reassessed. Such a structure provides a feedback 
system, where new knowledge contributes to and changes the system when new 
experiences and scientific discoveries are made. Hence, it entails flexible 
functions that enable change of approach and measures as a result of changed 
knowledge or new scientific findings, as opposed to a static system that sticks 
only to what was once first set out. Such functions and processes are crucial to 
complex and unpredictable systems. Flexibility can both provide a change of 
measure and approach in order to achieve the goal set out, and change what is to 
be achieved if new facts create other prerequisites or an alternative picture of 
what is necessary and reasonable. Adaptability is thus a function characterized 
by, and connected to, features of flexibility and transformability as opposed to 
rigid organizations with slow-changing structures. Adaptive legal structures are 
generally open-ended or framework-based, and they create space for flexibility as 
a means of change. Moreover, adaptive structures create a system prepared both 
for deliberate and active change, i.e. transformation, in order to sustain resilience, 
but also the kind of adaptivity that is needed in response to a changing world and 
changing conditions. 

The knowledge necessary for adaptive governance is closely connected to 
inter alia participation. It is necessary to create pathways for participation, for 
both those directly concerned with the matter and for scientific expertise, in 
order to gather knowledge to feed into the adaptive systems. Local knowledge is 

                                                      
 Folke, C., et al., 2010. 
 See for example: Chapin III, F. S., Folke, C. and Kofinas, G. P., 2009, pp. 20-21; Folke, C., 

2006, p. 262. 
 See inter alia: Folke, C., 2006; Folke, C., et al., 2005; Folke, C., Chapin III, F. S. and Olsson, P., 

2009, p. 118.  



the main factor for management, i.e. in a small-scale perspective.329 In addition, 
participation is often an important element for monitoring data and feedbacks, 
not least through the participation of NGOs.330 (See also Section 2.3.1). 
However, an adaptive instrument will also require other forms and levels of 
knowledge, not least scientific knowledge, which is often provided through 
participation of other categories of stakeholders, such as interest groups and the 
direct cooperation with scientists themselves. 

The main idea of adaptive governance is to incorporate the adaptability, and 
flexibility, necessary to learn and change with new knowledge as well as scientific 
findings. Thus, to change approach in an adaptive cycle, in accordance with what 
has been learnt or experienced and with the aim to create the best possible 
measure with potential to change the social-ecological system into a better 
environmental situation, i.e. transformational change. What is aimed for and 
intended with this change is the kind of adaptability that creates change in the 
connections and feedback that link social-ecological systems. This is to be 
compared to the kind of change that instead concerns social system adaptation 
to a new order as a result of environmental change, and which is seen as 
unavoidable. Hence, a significant aspect in adaptive governance systems is to 
include flexible structures and routines for continuous assessments and ongoing 
reviews of actions and measures taken. Then the actors within the system can 
adjust their measures or behaviors in their efforts to transform the social-
ecological system and restore the resilience of the ecosystem in focus.331 

5.1.3 Introduction to a Legal Perspective on Adaptability, 
Flexibility and Transformability 

International law can provide adaptivity and flexibility in many different ways, 
both directly and indirectly. International law is flexible in itself to some degree, 
since the states are to implement the agreed contents and this can be pursued 
differently depending on different factors bound to the state.332 Although some 
agreements may have compliance control structures that will scrutinize 
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implementation, or at least aim to coordinate implementation with the other 
states of the agreement, in the end states still have the sovereign right to decide 
on their own measures. When a state agrees to be a Party to an agreement, an 
obligation to implement and interpret the agreement in good faith does of course 
follow. Still, it is a fact that it lies within the margin of discretion that states do 
this in their own manner and it is difficult for an international regime to pierce 
through that veil in order to steer the implementation. (See also Section 3.3). In 
addition, since international law is a result of negotiations, the contents and 
requirements stated in an agreement as a rule are vague and thus also in this 
regard leave space for a variety in interpretation and implementation. Thus, 
international legal demands are generally quite flexible in themselves.333 

EU law is implemented with state discretion and this also leaves a gap between 
different states in the ways of implementing a directive. As a contrast to 
international law, however, EU directives are usually at least a little more precise 
to their contents, and EU regulations are definitely more precise.334 Most 
importantly, the supranational structure of the EU provides a more direct review 
of implementation (Section 3.4.2).335 Seen in this perspective, the laws set out in 
EU directives have different effects on the states. Implementation under EU law 
is thus not as flexible as under international law. However, it is increasingly 
common in EU environmental law to adopt framework directives, with very 
loose and flexible design (Section 3.5.3).336 The extent of success with these kinds 
of new regulatory approaches is partly related to the extent to which they are able 
to reflect the intentions and functions implied in the resilience governance 
structures. It is also related to the extent to which these regulatory features in 
addition and in parallel can fulfill the other fundamental functions and roles of 
law with relevance for social system resilience (as identified in Section 2.2.5). 

With the development of environmental law, the legal principles, new legal 
structures and different kinds of mechanisms developed. They have been 
designed to create both flexibility and adaptability in the aim to respond to 
environmental variations and the need for continuous review. Thus, legal 
regulations can also through these mechanisms represent the functions of 
adaptive governance. 

As stated above, this chapter aims to investigate legal mechanisms for 
adaptability, flexibility and transformability. This involves reviewing the form such 
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functions could take, the ways that different forms and shapes of adaptability are 
linked to other components in the legal systems, and the different roles of law. 
The kind of legal mechanisms that could represent such features within law are 
thus evaluated and assessed in this chapter. Such mechanisms are primarily 
institutional design, the form of obligations and provisions included in a legal 
instrument (i.e. whether they are strict, vague or intentionally flexible 
requirements etc.). Furthermore, the environmental law principles are discussed, 
as are new regulatory approaches (for example the ecosystem approach) and the 
effects connected to pluralistic legal governance. Moreover, review structures and 
powers invested in a legal instrument are discussed in relation to issues of 
operationalizing and monitoring, which are crucial questions in relation to 
flexibility and transformability. 

The intent is primarily to discuss or investigate such functions in a general 
perspective. The second goal is to review and discuss how, and to what extent, 
such functions and mechanisms are reflected in the legal regimes applicable to 
the environmental protection and prevention of eutrophication in the Baltic Sea 
area. 

5.2.1 Defining Functions 
Transformability is connected to the aim to improve social-ecological systems, 
by creating forceful and effective measures for change (see also the discussion 
on slow variables in Section 2.3.2.4, and in Chapter 8, as a comparison). To create 
this kind of transformation, governance systems must – as stated above – be 
adaptable to new knowledge about the social-ecological system they are designed 
to govern. A governance system has to respond to both fast and to slow changes 
as well as to the threat of critical threshold values. The governance perspective 
also implies a further focus on the social dimensions of social-ecological systems 
and the mechanisms that are prerequisites for effective adaptive governance and 
ecosystem-based management. This includes inter alia areas of building adaptive 
capacity to deal with uncertainty and surprise, including external drivers, and 
supporting flexible institutions and social networks in multi-level governance 
systems.337 

As discussed in Section 2.2.5, parallels between concepts might not be directly 
translatable when approaching questions of social-ecological systems. This is also 
the case regarding questions of what is significant for flexible and adaptive 
governance in ecological systems.  Moreover, issues connected to temporal or 
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spatial scales and their implications for adaptive governance in legal regulation 
must be regarded in the perspective of a transition or translation of governance 
features into legal mechanisms. In this way we also find new conceptual frames 
for continued evaluations and research on these matters. One important issue to 
sort out, therefore, is how to link aspects of adaptability and flexibility to features 
such as liability and accountability and other functions inherent in law which lie 
beyond environmental governance, and to explore the compatibility of these 
concepts.338 

International law is rarely applied directly. The idea of international law is for 
it to be transposed or implemented. For example, for the obligations of the 
Helsinki Convention to have effect, they must be translated into national 
legislation in each of the Baltic Sea coastal states. This means that each state that 
is a Party to an agreement creates its own national laws that reflect the intent and 
substance of the agreement, so that the agreement come into action. The level of 
flexibility is then reflected inter alia in the capacity given to the states in 
determining just how to do this. Given the nature of international agreements, 
flexibility in terms of international law could probably be defined by different 
aspects.339 Open-structure laws and framework agreements contain significant 
flexibility for state Parties to choose their own way of implementation and 
implementation measures, i.e. making their own choice of instruments and 
measures in relation to the national preferences and the actions concerned. The 
flexibility here is visible at the point where the process of implementation is to 
be defined. Another aspect of flexibility is thus as a contrast, seen when states 
are free to continuously choose and adjust the instruments and measures by 
which to implement the agreement. This requires a structure that allows for 
continuous change of measures according to local environmental circumstances 
and the nature of the problem, and thus makes changes as a response to 
unforeseen developments in the prerequisites. It also necessitates flexibility on a 
lower scale, primarily to provide space for flexibility in the national legal system. 
Flexibility in this regard is then potentially restricted by prerequisites given in the 
national legal system. An open-structure legal framework could still be formed 
around a substance agreement, while open-structure laws, with requirements on 
continuous review of measures and implementation would probably characterize 
more of a procedural system and procedural obligations. This could also be a 
goal-oriented framework, where the target goal is what is being evaluated. The 
BSAP and the MSFD are prominent examples of goal-oriented structures where 
the main obligation is to take measures to achieve a certain environmental goal 
(more on this in Section 5.3 below in this chapter). The use of the word open in 
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the sense in which it is applied here reflects a kind of regulatory structure that is 
not locked to one single solution, i.e. one way of implementation. Instead it is 
connected with the intention of flexibility and openness to what the state 
determines to be a suitable instrument or measure.340 

In summary, the role of environmental law and environmental legal 
regulations could be narrowed down to the task of providing incentives for actors 
who cause environmental deterioration, to change their behavior to a more 
environmentally sustainable one. In the perspective of adaptive and flexible 
governance, this entails measures corresponding to this. There are many ways to 
accomplish this, and some are more flexible than others. Examples range from 
what is usually discussed in terms of command-and-control approaches that 
often entail bans or targets, to incentive-based systems that usually include 
economic incentives, to less structured approaches based on information 
systems. These different kinds of regulations also contain specific features and 
they can be applied alone or in combination.341 

Adaptability in international environmental law could also be a function 
resulting from flexibility at the national level, as described above. However, 
adaptability in an international legal structure could also take other forms. A 
typical example would be an international structure that provides for continuous 
evaluations, assessment and other kinds of procedures, for example procedures 
that entail a continuous update on knowledge, science and new possible 
measures, which could then be incorporated into institutional structures and 
substantial contents. This structure would have a secondary effect for the state 
Parties as the new knowledge is incorporated. Another, or additional, 
mechanisms for such knowledge-based adaptive international structures would 
be a mechanism for transferring knowledge and information to states and other 
stakeholders. Thus, in addition to incorporating the new knowledge into the 
international regime and its content, and affecting the state implementation, this 
structure can also transfer knowledge directly to the relevant authorities and 
other stakeholders through different institutional pathways, thus contributing to 
the general knowledge and acceptance of the problems as well as enabling 
capacity-building. 

These are just some general ideas and pictures, but of course adaptive 
international legal structures could be, and are, arranged in many different ways. 
In addition to these interpretations of the direct function of flexibility and 
adaptability, there are many different kinds of regulatory measures and principles 
that also accomplish flexibility in international agreements. The principles and 
structures developed as part of environmental law can generally be seen on some 
level as adaptive and flexible in themselves. In the next section the different 
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functions defined here are reviewed and evaluated more specifically with regard 
to legal structures, approaches and measures. 

5.2.2 Adaptive and Flexible Legal Structures and Mechanisms 

5.2.2.1 Institutional Design and the Form of General Provisions 
One way of making international agreements flexible in different ways and to 
different degrees is related to their design, or procedural structure.342 Many 
international and regional environmental agreements adopted in the years after 
the Stockholm Conference show signs of new kinds of institutional structures. 
These new kinds of institutions include a different approach to institutional 
collaboration between states, in comparison to previous institutions. They are 
both more informal and more flexible, and often innovative in relation to norm 
creation and compliance. More traditional forms of institutional structures were 
generally governed by an IGO and adopted more detailed measures. One 
significant and substantial function with the less formal agreements is that they 
have decision-making power to amend the convention in a less formal way than 
the procedure under an IGO.343 

A way to more deliberately create space for adaptability in an agreement is 
also to create so-called framework agreements. This is usually a binding 
agreement for cooperation where the general provisions do not go into much 
detail. The intention is instead to continuously fill the framework by adopting 
protocols or other forms of Annexes with more specified requirements. 
However, once adopted also such Annexes must be ratified before they become 
binding on the states.344 Many environmental agreements adopted after the 1970s 
include a less complicated order for decision-making, also in these institutional 
structures. This less complicated design entail inter alia that amendments can be 
adopted without the formal and time-consuming routines that otherwise 
prevail.345 Adding protocols to a framework agreement require a gathering of all 
the Parties, in a Conference or Meeting of the Parties (COP or MOP). The new 
provisions have to be negotiated and adopted in a manner similar to the one used 
in the original agreement negotiations. This is still less formal than under an IGO, 
however, and the reason for creating framework structures is that although 
Parties to a convention have the will and intention to cooperate, it may be 
difficult to agree directly on certain measures. With a framework agreement, the 
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intention to cooperate can be established as a first step, and then with time the 
development of obligations and the form of cooperation can be developed. This 
type of structure is also often connected to a lack of scientific facts or scientific 
uncertainty at the time of adopting the actual agreement, but as science advances 
more and better requirements can be added. Another reason, especially in the 
case of environmental agreements, is that the agreement intends to create an 
adaptive approach where provisions can be adopted continuously. Amendments 
can be adopted as a result of new knowledge and scientific findings on the 
problem or because the prerequisites and the nature of the problem are in 
constant flux, and then these amendments can be made without a lengthy 
procedure.346 

In addition to an adaptive structure, the provisions – i.e. the form of 
provisions or obligations – also determines the level of flexibility of a legal 
instrument. This is also connected to the structure and design of the instrument. 
As stated above, flexibility is then often reflected in the margin of discretion given 
to the Parties in interpreting the requirements, as well as in how to implement 
them. As stated, many open-structure laws and framework agreements contain 
flexibility for state Parties to choose their own method of implementation and 
implementation measures, i.e. making their own choice of instruments and 
measures in relation to the national preferences and the actions concerned (as 
the examples above in Section 5.1.3). This can be due to the more or less 
intentional room for flexibility, see for example the discussion on vagueness 
above in this Chapter. In some cases, this kind of instrument is also goal-oriented 
and thus only requires states to work towards a goal. It is important here to make 
a remark concerning the difference between having a wider margin of discretion 
and having a goal to achieve, and thus a requirement to work toward a common 
target, from a structure that lacks any common design or controls. 

5.2.2.2 Principles 
The general environmental law principles are perhaps the most apparent way to 
incorporate flexible, and in some regards adaptive, features in an international 
environmental agreement, as introduced in Section 3.2. These principles, such as 
the Precautionary Principle (PP), the Polluter Pays Principle (PPP), the principles 
on the use of Best Available Technique (BAT), and the Best Environmental 
Practices (BEP), might have ambiguous legal status. It is argues that they are 
developed from a reluctance to take strict measures, but they have generally been 
developed also as a response to the need for proactivity and precaution in relation 
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to the environment.347 These principles add an important element to the 
environmental laws, as they are adaptive and flexible. The interpretation of the 
environmental law principles changes with the continuous change in the 
environment, as well as developments in technical, scientific or other forms of 
knowledge. To some extent, this shift to an acceptance of general principles, with 
no exact definition, also changes the approaches, measures and methods adopted 
in environmental law.348 The principles are constructed to respond to, and 
develop with, changing environmental and regulatory circumstances. Through 
application of the Precautionary Principle, for example, certain activities could 
be stopped if new knowledge implies that the given action could be harmful; this 
could be described as an adaptive feature. This applies even if the activity was 
previously under regulatory sanction, so it also integrates a flexible approach. The 
Principles of Best Available Technique and the Best Environmental Practices 
show typical adaptive features in that their requirements and level of strictness 
will change with technical development and knowledge regarding environmental 
practices in different areas. 

5.2.2.3 New Governance Approaches 
As a basis for adaptive law framework structures have become an important 
feature of EU environmental regulations. This is also a response to new 
governance approaches.349 Since EU directives are to be applied and thus must 
be applicable in all the EU Member States, an approach has been developed in 
which the details of the requirements are adopted locally in order to create a 
better match and can be adjusted to the local or regional circumstances. In 
particular, the WFD has been attracting a lot of attention, as it was the first 
environmental framework directive of its kind. The MSFD has followed the 
WFD in this approach. Besides creating a better match to different 
environmental circumstances throughout the EU, the framework structure has 
also become a way to include an ecosystem approach (see also Sections 3.5.3 and 
3.6). The main feature of the ecosystem approach in these directives rests on 
requirements for water quality that are to be estimated and agreed on locally, thus 
making the status and specific problems of each area the basis for regulatory 
measures.350 The flexible and adaptive features in the concept of ecosystem 
approach are each elaborated further in the next section, since to a large extent 
the approach is a legal mechanism in its own right. 
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5.2.2.4 Ecosystem Approach 
The concept of ecosystem approach is probably the newest and least developed 
part of the flexible and adaptive features in environmental law. It is a concept 
that reflects parallels to features of resilience governance in comparison with 
other legal mechanisms and approaches (Section 3.6). 

The concept of ecosystem approach has the potential to further the preventive 
and precautionary approaches taken as a result of the introduction of the 
environmental law principles. With its focus on the status of the ecosystem and 
emphasis on adaptive and pluralistic measures, the concept could be a tool that 
further merges the social and ecological systems in legal governance. It has 
opened up for a new field for flexibility of measures that combines both general 
environmental governance and legal regulation.351 

The ecosystem approach brings light to an issue of flexibility in international 
environmental and legal governance, and this issue needs to be acknowledged. 
The ecosystem approach not only aims to make the status of the ecosystem the 
focus of protective and preventive measures; it also entails and invokes an 
adaptive approach to legal governance. This means that different measures are 
to be implemented at different levels of governance. The implementation of an 
ecosystem approach thus adjusts the whole realm of environmental regulation, 
as it takes its departure in environmental or ecological status. 

5.2.2.5 Polycentric Legal Governance 
An increasing amount of international or regional environmental agreements are 
continuously being adopted (see Chapter 6). These agreements thus coexist and, 
sometimes, regulate the same problem or different aspects of the same problem. 
In addition, regional organizations like the EU co-govern with different kinds of 
international regimes, as in the Baltic Sea area.352 Some scholars and experts argue 
that this is a problem, since a conflict of interests and of authority could arise. It 
could also be considered, however, as a way in which another form of flexibility 
and adaptability is constituted. Parallel regulatory instruments provide a 
multitude of measures and provide further solutions to the related problems.353 

The environmental problems in focus, such as eutrophication, are often highly 
complex and persistent environmental problems. The problems are connected 
to a range of human activities and need to be solved through a complex range of 
measures. These complex structures could thus contribute to environmental 
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recovery since the multitude of sources call for a multitude of possible measures. 
In this sense, flexibility in the governance system can also add flexibility in 
activities and measures, because there is also no single, fundamental or immediate 
all-encompassing solution.354 

5.2.2.6 Review Structure and Powers 
It is not only the substantial contents that are important in a legal agreement. Its 
institutional construction, i.e. structure and powers, is also of great significance 
for the results. It has to be recognized that international agreements are 
composed of complementary features. The institutional arrangements of an 
agreement are also crucial to its effectiveness.355 In addition to the formulation 
of specific requirements, then, what also matters is the possibility provided in an 
agreement to pursue monitoring and act on non-compliance, and the structures 
set out for developing, updating and adapting the provisions to changing 
prerequisites (see also further in Chapter 8). If requirements are vague or too 
flexible, as in Article 3 expressing the objective of the Helsinki Convention for 
example, then reporting requirements or other forms of monitoring can 
compensate this.356 This means that if the pressure on states provided by 
substantive requirements is low due to vagueness, then the pressure to ensure a 
satisfactory implementation could be compensated to some extent by an effective 
reporting or monitoring requirement. This could be provided if the 
administrative organization has the competence to extract and evaluate 
information on implementation measures in regard to each state Party. This kind 
of evaluation would not have to trigger a dispute settlement in cases of non-
compliance. However, a compliance organ that could open up for a general 
dialogue with the state concerned regarding its measures and compliance, would 
be an effective tool, as has been shown in other environmental agreements.357 

5.2.3 Summary Analysis: Features of Adaptability, Flexibility 
and Transformability in Legal Structures 

As has been shown above, there are a number of ways in which legal systems can 
be adaptive and provide for flexibility and transformability. In research on 
adaptive governance, adaptability is often presented as a form of local self-
organization without any pressures or regulations posed from the outside. They 
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possess structures that are flexible to adapt to changed prerequisites at any time. 
Legal systems are somewhat inert in comparison. This resistance in the legal 
system is important, however, for a legal system to sustain and preserve its basic 
functions – inter alia to provide for legitimacy and the rule of law. The basic 
functions in the core of law need some level of institutional stability (as discussed 
in Section 2.2.5). 

While international environmental agreements have to be adaptive to changes, 
both in knowledge and in preconditions provided for regulation, they also have 
to foster or take into account some level of stability. This implies stability in the 
sense that what has been agreed upon is a long-term goal, which could also 
contribute to trust and may enhance the willingness to cooperate, and as a 
consequence to invest in measures. Thus, in this sense it is important that 
flexibility does not apply to what the states are to accomplish, but merely how to 
accomplish a common goal. On the other hand, it is possible to imagine that the 
notion of what is to be achieved also could alter with new knowledge or other 
prerequisites. In a long-term environmental agreement, it is not unlikely that the 
main environmental concerns will vary over time, but that is also a shift that will 
come slowly and thus the states concerned will have opportunity to communicate 
and adapt. It is an important task of international law to create trust and stability 
as a precondition for compliance. When reviewing adaptive and flexible 
structures and features of environmental law, it is important to keep in mind that 
one function connected to these concepts is transformability. The transformative 
action is connected to actual change in results and in relation to slow variables of 
the system (see more on this in Section 2.3.2.4 and Chapter 8). In regards to the 
goal set out, transformability is the capacity to cross thresholds and turn the 
social-ecological system into new development pathways. In law, transformability 
will thus most likely come first when the Parties to an agreement actually comply 
with and enforce agreed-upon measures (cf. Chapter 8). 

It is still a fact that legal systems can have at least similar functions to the 
adaptability and flexibility constituted in self-organizing communities. Laws and 
legal systems do not provide a directly corresponding function of such self-
governance. One main important purpose of law is to direct human behaviors 
and actions through rules. This is usually accomplished by a system where control 
of requirements is also possible in some way. To the extent that a feature of 
control can be pushed towards a clear monitoring of the environment or 
ecosystem instead of controlling behavior and actions, the possibilities for 
flexibility within a legal regime are also extended. That is, control can instead be 
performed by measurements and monitoring of environmental change. Another 
alternative way of providing extended space for flexibility is self-reporting of 
actions and measures. Such control systems open for the possibilities to have 
both adaptive and flexible features in an agreement, and still control binding 
requirements. This requires, however, the ability to establish exactly which 
measures are necessary and that the effects of such measures are possible to 
monitor. 



It has to be noted, however, that rules can of course be binding without 
comprehensive control or a monitoring system. Whether such rules are flexible 
or not still depends on their design. However, the advantage of legal regulations 
and their role in environmental adaptive governance must be regarded as this 
potential to provide binding requirements. Binding requirements are what can 
actually force or enforce more effective environmental governance than what 
would have been accomplished on just a voluntary basis. The binding force of 
law, to a large extent but not entirely, is what divides it from other forms of 
governance. 

Effectiveness is also linked to the issue of the spatial scale of the governance 
approach. As mentioned, most examples from research on resilience and 
adaptive governance point to a local or national scale. In such cases, the 
governance actions or measures and their results are often directly linked. This 
link between cause and effect provides the actors concerned with incentives to 
act. This scale of action furthermore generally implies that the numbers of 
stakeholders are limited and thus no formal system is needed for control or 
monitoring measures. However, when it comes to common resources on the 
international level, the prerequisites for stakeholder involvement and monitoring 
change, as do the incentives for action and measures. For a majority of those 
actions affecting a large-scale common resource like the Baltic Sea, the 
stakeholders are not as directly dependent on or connected to it as in the case of 
small-scale systems. The incentives to take action are thus affected. A general 
theory is that a stakeholder will generally not make the effort to invoke strict 
measures if it cannot be sure that the other stakeholders are acting in the same 
way, since a one-sided action will not make much difference in the overall 
situation. This aspect of the situation also refers once again back to other 
advantages of legal regulation in this case. A legal agreement with a mechanism 
for controlling actions provides a stakeholder, or Party, with the insurance that 
the others are making equal contributions. This is especially true if measures are 
also costly.358 

Another important issue regarding different levels of regulation involves the 
temporal scale. Inertia within the legal system is primarily present at the 
international level. Generally, speed of change and the level of flexibility are 
connected to the level of a governance system. Flexibility and adaptability can be 
relatively fast on the national levels, as the governing actions are more directly 
connected to the ecosystem, and because control functions are more directly 
applied. The need for fast reactions, however, is also greater at this level of 
governance. On the other hand, there might also be more legislative obstacles to 
flexibility in national legislation.359 In the international field, adaptability is related 
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to the development of new knowledge, which is generated at a slower pace. 
Given that the international regulations have these functions of creating open 
structures for flexibility at the local levels, the actions and approaches taken by 
the international institutions do not have to be adapted as often. 

After this general review and analysis of how adaptive and flexible 
mechanisms can be expressed as legal mechanisms, the following section reviews 
the extent to which such mechanisms are found in the regulatory structures of 
the Baltic Sea. 

5.3.1 Introduction 
Looking at the background documents to the BSAP and the MSFD, it can be 
concluded that the adoption of both instruments has been initiated as a result of 
new knowledge and scientific findings, in a process that could be regarded as 
adaptive. These new scientific findings were both regarding the environment of 
the Baltic Sea, as well as environmental governance structures in general. They 
were also formed as a result from the collective experience from the regulatory 
institutions that have governed the Baltic Sea area for many years. There was also 
a need for new governance structures to create coherence after an increase in the 
number of regulations on marine issues, and the number of regulatory regimes 
in general.360 The knowledge that formed the basis of these developments has 
come from scientific findings gathered from the different states concerned and 
by HELCOM. It is significant that one of the main tasks of HELCOM is to 
gather data and foster scientific and technical research.361 Based on almost 30 
years of experience, the conclusion drawn was that the current regulations had 
not been able to create the kind of change, or transformation, intended. Instead, 
as previously explained in Chapter 1, the environmental situation in the Baltic 
Sea area has been continuously deteriorating. Hence, it was concluded and 
decided by HELCOM and the EU in cooperation that further measures had to 
be taken.362 Against this background, it could thus be seen as a sign of adaptability 
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within the organizations responsible, i.e. both HELCOM and the EU – even 
though this occurred at a slow pace.363 

As an addition to the need for new efforts to create environmental change, 
one of the reasons for new legal instruments involved the new perspectives on 
regulation that had started to develop. These new perspectives were connected 
to new knowledge of environmental governance, and its connections to the 
design of legal regulations as well as the aim to incorporate the ecosystem 
approach. Thus, in addition to the mentioned increase of the number of 
regulations on marine issues and regulatory regimes and the new scientific 
findings, the changes have included the integration of adaptive governance within 
the legal regimes. Thus, the new instruments of environmental legal governance 
also include the ideas raised in research on adaptive and ecosystem-based 
governance; this is demonstrated by research on social-ecological resilience, and 
not least the ideas in the developing concept of the ecosystem approach. The 
emergence and integration of these new perspectives is reviewed in the following. 

5.3.2 The Helsinki Convention: Structure and Features 

5.3.2.1 HELCOM General Structure and Competence 
The Helsinki Convention, through HELCOM, has regulated the environmental 
conditions in the Baltic Sea for about four decades, creating a regulatory base and 
structures based on a mutual understanding of a need to take action against the 
environmental degradation in the Baltic Sea area. The Helsinki Convention does 
not specify the legal status of HELCOM or its powers. However, the duties given 
to HELCOM are expressed in Article 20 of the Helsinki Convention. They 
include inter alia keeping implementation under observation, making 
Recommendations on measures, to carry out continuous review of the 
Convention contents, and suggest amendments to its contracting Parties.364 

As mentioned earlier (Section 5.2.2.1 above), many of the international and 
regional environmental agreements adopted in the 1970s showed signs of a new 
kind of institutional agreements, lacking the formal structure traditionally 
governed by an IGO. The new kinds of institutions created have a different 
approach that is generally more informal and hence more flexible. However, a 
few IGOs were still established later on, especially regionally. Most of them were 
far more informal than the more traditional form of IGOs. HELCOM could be 
regarded as an example of this: it is considered to be more or less a mixture of 
old and new kinds of institutional arrangements. To a large extent it establishes 
the kind of flexibility and less formalized features that characterize more modern 
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institutional arrangements, and framework agreements, even though it formally 
resembles an IGO.365 

The design of institutional structures, and the powers transferred, varies 
between the different kinds of international agreements found. It can be related 
to when the agreement was adopted, the number of Parties involved, and not 
least the institutional form for which the agreement is the foundation. In more 
flexible or adaptive institutional structures, the organization established by the 
agreement often has extensive powers to act on its own in certain matters, 
expressly established in the convention. Different types of framework 
conventions, with organizations that are mandated to adopt new amendments or 
protocols in order to fulfill the intent by the Convention in question, are often 
taken as examples. One important example of this is the UN Framework 
Convention on Climate Change . It provides its governing body, the COP, with 
a mandate to adopt new amendments and reach agreements with states. The 
COP is even considered as acting as an international legal personality in these 
situations.367 On the other hand, this does not mean that the COP could take on 
entirely new protocols without acceptance from the Parties to the Convention. 
It only means that such institutional bodies regularly amend and review the 
convention provisions, in accordance with the body’s mandate and the aim of 
the convention. In other forms of institutional structures, such powers can also 
be implied rather than expressly stated. In these cases, such powers are the result 
of the actions by the institutional body. If an institutional body generally and 
repeatedly acts as if it has certain powers, then these actions are seen most likely 
to follow as a result of the body’s given role. It will be more difficult to distinguish 
exactly what a body’s competence includes, but one can assume that to some 
extent it owns such powers, albeit implicit ones. This interplay within the 
institutional arrangements of an environmental agreement can also be seen as the 
dynamics that makes the prerequisites for effective and adaptive law-making at 
the international level. The formal decision-making is an important component 
in any legal structure but it is the continuous on-going and often informal 
developments of the adopted rules that provide these rules with relevant meaning 
and intent in relation to the environmental problem.368 The questions that this 
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points to are also important questions in the discussion of law and social-
ecological resilience. While a slow law-making process with consent by at least a 
majority of the parties is a task connected to law in order to create legitimacy and 
keep reliable interactions at the international scene and thus provide for trust-
building, the actual platform that an international environmental agreement 
establish also contribute to keeping such agreed provisions legitimate by 
continuous development and interactions. The Helsinki Convention does have 
some features typical of a framework convention, as stated above; HELCOM 
could be seen as a mixture of new and old structures. HELCOM has the duty to 
review the provisions and propose new ones. As a result, HELCOM amends the 
Convention regularly. This is done through formal acceptance procedures, as 
well as through less formal procedures (see more in Section 5.3.3.5). Thus, in this 
regard these functions in the HELCOM regime also demonstrate significant 
similarities in relation to such of modern environmental agreements that have 
created informal institutional structures with informal institutional powers. 

The process of amending the Helsinki Convention – i.e. how to add Annexes 
or make other changes to its provisions – is a quite slow and complicated process 
however. Any changes suggested to its provisions require acceptance by all 
Parties, and such changes must usually be adopted at a Ministerial Meeting.369 On 
the other hand, as an important difference compared to most informal 
institutional arrangements that are usually global or at least large-scale 
agreements, HELCOM has only a small number of Parties. If some Parties do 
not agree to a proposed measure when there are only few Parties to an agreement, 
it would likely create obstacles for future willingness to enter into cooperation 
and trust. Furthermore, in practice, despite the possibility to adopt measures 
without unanimous acceptance by all Parties, most of the less formal agreements 
have so far only adopted amendments and protocols with consensus by the 
Parties anyway. This is likely because of the reasons mentioned above, i.e. that 
doing so could create obstacles to future cooperation in larger agreements. In the 
end, all international agreements and all international cooperation depends on 
the Parties’ acceptance of the provisions and their will to cooperate and 
comply.370 

The less formal side to the structure of HELCOM does also create drawbacks, 
however. One aspect of this is that less formality makes it more difficult to 
monitor state implementation and compliance with the agreement. HELCOM 
has inter alia a duty to keep implementation under observation and publish 
reports based on the information provided.371 However, while HELCOM does 
have the competence to review implementation of the Convention provisions, 
this review this is pursued through self-reporting by the Parties and HELCOM 

                                                      
  The Helsinki Convention, Articles 31 and 32. 
 Churchill, R. R. and Ulfstein, G., 2000, pp. 636-642. 
 The Helsinki Convention, Article 20. 



lacks power to act on any alleged non-compliance.372 This is likely a result of the 
approach taken when establishing HELCOM (Section 1.4) and it might reflect 
the extent to which the states were willing to cooperate within the regime of the 
Helsinki Convention.373 When the Helsinki Convention was revised in 1992, 
many flexible and adaptive functions and principles were added. The decision 
powers of HELCOM were not changed, so HELCOM still lacks both 
competence to act on non-compliance and the possibility to adopt binding 
decisions. However, with new fundamental principles and increasingly 
ecosystem-focused monitoring, this convention has still taken important steps 
toward becoming a flexible and modern legislative instrument.374 

5.3.2.2 General Obligations 
Just like international law in general, the Helsinki Convention could be regarded 
as providing significant space for flexibility for each individual state Party, due to 
the form of international law the forms for implementation (also discussed in 
Section 5.2 above). It is a common feature in international law that state Parties 
are generally free to decide on how to implement the requirements and 
obligations stated in an agreement; this feature offers significant flexibility. 
Another common feature of flexibility connected to international environmental 
law is that commitments often are vaguely formulated. The Helsinki Convention 
also provides flexibility for its state Parties in this regard, since most of the 
requirements stated in the original Convention text are loosely written and thus 
do not place strict obligations as such on the states. 

As an example, the fundamental obligation in Article 3(1) of the Helsinki 
Convention states that the Parties shall: 

 
 “…take all appropriate legislative, administrative or other relevant measures to prevent and 
eliminate pollution in order to promote the ecological restoration of the Baltic Sea Area and the 
preservation of its ecological balance.”375 

 
The wording of this obligation is very open in its design. Such requirement to 
reduce discharges definitely provides significant leeway for the individual state to 
make its own assessments. This freedom is seen both in how to evaluate what is 
appropriate, i.e. an indirect estimate of the extent of this obligation, as well as in 
choosing the types of measures to be implemented. In terms of flexibility and 
adaptability, it could be seen as a rather satisfactory mechanism. This also implies 
that the appropriate measures could change over time – which thus indicates the 
second kind of adaptive features discussed above – where flexibility and 
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adaptability also remain over time beyond the moment of implementation. There 
is no suggestion that a state is prevented from reevaluating the measures chosen. 
However, from a legal point of view this flexibility could be also criticized for 
not being precise enough. The lack of precision makes it harder to control proper 
implementation and compliance with the agreement. The obligation, as it is stated 
now, makes it hard to measure what it is specifically that the state is obliged to 
do as a result of this requirement.376 On the other hand, it could also be argued 
that this freedom is often necessary in international agreements because 
implementation of such instruments must always be adjusted and applied to the 
certain national circumstances. 

So-called vague provisions, or provisions without strict compliance control, 
are sometimes and in certain circumstances considered as non-binding or even 
alleged to be so-called soft law.377 It is important, though, to make a clear 
distinction here. What decides whether an agreement is binding or voluntary is 
not the vagueness or the compliance mechanism set up; rather, it relates to the 
choice of the wording, the form of the agreement and especially the form for 
how it enters into force.378 Although most provisions of the Helsinki Convention 
are vague, and the legal status of for example the HELCOM Recommendations 
has been debated (see Section 5.3.3.5.2), the convention is still a legally binding 
agreement. It has been argued that the vagueness of the Convention contents in 
itself suggests that it obliges the state to implement structures for prevention of 
pollution, rather than establishing an obligation to actually prevent pollution.379 
The standards set out with vague wordings provide significant variation in the 
ambition level of the environmental standard. In this perspective, it is argued that 
the non-binding character would be a consequence of the inability to establish a 
breach of Convention provisions. However, such inability does not necessarily 
mean that the Convention is inefficient or that it does not have a normative 
power.380 Moreover, this may have changed to some extent with the adoption of 
the BSAP. While the ability or competence given to HELCOM to act on non-
compliance is still the same, the BSAP has introduced clearly stated 
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environmental goals, which one must argue should also be taken into account in 
interpreting the Convention provisions, especially the vague provision of Article 
3 (cited above) of the Helsinki Convention. HELCOM also adopted a common 
vision with the BSAP, and this may affect the interpretation (this will be discussed 
further in the following Sections).381 

This development might also be significant for interpreting other parts of the 
provisions of Article 3 of the Helsinki Convention. In regard to the provisions 
in article 3, an important factor is the aim and objective of the Helsinki 
Convention, which according to the article is “ecological restoration” and 
“preservation of its ecological balance”. Such expressions are also mentioned in 
the preamble of the Convention as a declaration of the intent of the Convention. 
In the perspective of resilience thinking, these concepts regarding the ecosystem 
may be considered quite old-fashioned, and neither attainable nor desirable – 
thus, one could argue, making the targeted requirement even more diffuse and 
intangible. The formulation of this obligation must instead be regarded as a 
remnant from the time of the adoption of the Convention, and the prevailing 
view of ecosystems at that point in time. It could be argued that it must be 
interpreted differently today. When interpreting the Convention provisions, one 
must put these concepts in a more modern perspective of perceiving ecosystems 
and their functions. Since law in general and international law in particular are in 
constant change as a result of the development of legal customs, practices and 
the preservation of common concepts, such an argument could easily be justified 
through comparison with other international law and concepts formulated in 
more recent times.382 The current convention provisions could also be compared 
to a number of EU legal instruments that demonstrate a development of the 
understanding of law and the relation to the ecosystems. The CBD and its 
adoption of the ecosystem approach is a strong indicator of this. These are 
instruments and principles that the majority of the Parties to HELCOM have 
also adopted and accepted, including the BSAP and the HELCOM vision (this 
is elaborated further in Section 5.3.2.3 below, see also Sections 3.3 and 3.5 on the 
evolution of international and environmental law). 

The level of flexibility provided by vague requirements in the Convention 
provisions on the international level could contradict the possibility for law to 
direct state behavior. This is why the compensation by other features is so 
important. A large margin of flexibility also gives states greater leeway in 
interpreting compliant behavior. States will not feel compelled to adopt a strict 
implementation to achieve the purpose of the Convention. Compliance control 
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mechanisms that contribute to a more specific interpretation may thus be the 
most significant feature in this composition (and this is developed in Chapter 
8).383 The Helsinki Convention does not include a mechanism – or other forms 
of features – for strict compliance control. An agreement with high flexibility and 
a lack of effective compliance control could be regarded as a weak agreement, 
lowering the level of the trust between the Parties. If the object of regulation also 
is difficult to monitor – like diffuse nutrient pollution, for example – this means 
that there are opportunities to free-ride.384 Another reason for slow development 
of traceable results and a significant risk of non-compliance may be found in the 
fact that vagueness of the obligations makes compliance difficult to determine.385 
The Helsinki Convention does have a structure, however, for adding additional 
features such as monitoring. Since 1987 HELCOM has been performing a very 
thorough monitoring of the pollution load in the whole area and the sources of 
this pollution.386 

As described in Chapter 4, some important changes were also made to the 
HELCOM structure in connection with the adoption of the BSAP. These new 
management approaches are discussed in the following section. 

5.3.2.3 A New Management Approach in HELCOM 
The general developments in law reflecting new perceptions of ecosystems and 
the environment provide arguments for another interpretation of the objectives 
of the Helsinki Convention (as argued above in Section 3.3). HELCOM also 
confirms this. Statements made by HELCOM on this matter strengthen this 
argument. The first statements in this regard were made in 2003 at the First Joint 
Ministerial Meeting of HELCOM and the OSPAR Commission (the Bremen 
Meeting).387 The Bremen Meeting was held primarily to enhance the level of 
environmental protection, by initiating a closer cooperation between these two 
regional seas conventions, where also some of the Parties are Parties to both 
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conventions. The meeting was also a result of the fact that these state Parties had 
made the commitment within other regimes388 to apply the ecosystem approach; 
the coming expansion of the EU and its emerging plans of taking on an integrated 
marine strategy for all European seas were also factors. Thus the Parties 
discussed methods to jointly adopt an ecosystem approach to management and 
their future roles in a new EU-initiated integrated marine strategy.389 

The result of the Bremen Meeting was that the two Commissions decided to 
cooperate and make joint efforts to integrate the concept of ecosystem approach 
into work and objectives of the two conventions respectively, as well as in the 
work envisioned in the new European marine strategy.390 The preamble to the 
Convention also welcomes and expresses a direct intent by the Parties with 
regard to cooperation with other regimes, not least cooperation with the EU, and 
emphasizes the benefits that this would bring.391 It can be concluded that it was 
not a completely new aspect of the work of HELCOM, but for the first time it 
was clearly declared as part of the agenda of actions. HELCOM subsequently 
made its own statement recognizing the importance of cooperating and 
coordinating its work with the EU, other international bodies and regional seas 
conventions. Based on this, HELCOM also decided to adjust its work to a new 
HELCOM approach, and inter alia to make the ecosystem approach a priority.392 
This meeting and its outcomes might also reflect what had been considered as 
the last piece needed for a more integrated and ecosystem based approach within 
both OSPAR and HELCOM, because both regimes had already developed their 
provisions further towards more environmentally focused and flexible legal 
management – for example through the adoption of environmental law 
principles.393 

The decisions and statements made at the Bremen Meeting were developed 
further at the 25th Meeting of HELCOM, held in March 2004. Here, to return to 
the key issue – the fundamental obligations of the Helsinki Convention – 
HELCOM stated that the overall objective of HELCOM, as described in the 
Convention, is per se to restore and protect the ecosystems of the Baltic Sea. 
However, importantly, HELCOM also stated that the meaning of this is to obtain 
a sustainable balance between human activities in river basins and in the open 
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sea, and the requirements of healthy aquatic ecosystems.394 This statement 
touches upon the foundations of social-ecological resilience.  
In addition, in connection with these new developments, HELCOM also 
formulated a future vision for the work perused by HELCOM: 

 
“A healthy Baltic Sea environment, with diverse ecological components function in balance, 
resulting in a good ecological status and supporting a wide range of sustainable human economic 
and social activities.”395 

 
This undoubtedly is a strong statement implying that HELCOM and its Parties 
have a more versatile view of ecosystem functions and their relationship to the 
social systems than a first impression of the wording of Article 3 might reveal 
(see also Section 4.3). As a general critique, it could be questioned, of course, 
whether HELCOM has sufficient competence to adopt any binding decisions. 
Although approved by the Parties, such documents do not entail any real 
provisions for the regime of the Helsinki Convention. On this matter, however, 
one may assume that the Parties would not have given their acceptance if it did 
not reflect their viewpoint, and one could also argue that these statements reflect 
nevertheless what the HELCOM Parties have signed up for in other international 
or transnational regimes as stated above. 

The vision and the statements made have been maintained and defined further 
in documents subsequently published by HELCOM. Later on, it was expressly 
stated inter alia that the HELCOM Declaration and the joint HELCOM-OSPAR 
Ministerial Declarations of 2003 explicitly put a new management in focus of the 
work of HELCOM. It was also explained that with the adoption of the ecosystem 
approach, it is the state of the ecosystem itself that is to be used as a measure for 
the planning and implementing of management actions to combat pollution and 
promote protection. The HELCOM vision has been broken down into more 
specific guiding steps as a way to operationalize it, such as: strategic goals; 
ecological objectives; indicators; targets; and limits. The documents discussing, 
explaining and promoting the adoption of the HELCOM vision and the 
ecosystem approach refer back to the spirit of the CBD as well as the 
fundamental features of the WFD. To some extent, it is also emphasized that all 
different fields within the management strategies are interlinked, which reflects 
the general perspective on the ecosystem approach and the new management 
within HELCOM.396 
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The adoption of new management and the ecosystem approach also created 
the basis for the BSAP. The Bremen Declaration from 2003 stated that as part 
of the integration of these new concepts and approaches, HELCOM would use 
its legally based mandate to develop Recommendations and supplementary 
measures.397 

5.3.3 The Helsinki Convention: Objective and Basic Provisions 

5.3.3.1 Introduction 
Article 3 of the Helsinki Convention states the overall objective of the 
Convention. As cited above, it is to “…take all appropriate legislative, administrative 
or other relevant measures to prevent and eliminate pollution in order to promote the ecological 
restoration of the Baltic Sea Area and the preservation of its ecological balance.”398 In 
addition, Article 3 promotes some of the most significant flexible features of the 
convention. In subsequent paragraphs, Article 3 confirms the fundamental 
principles to be enforced in the implementation of the convention. States are 
obligated to apply these principles in their efforts to meet requirements for 
measures to eliminate and prevent pollution of the sea. The fundamental 
principles include some of the general environmental law principles: the 
Precautionary Principle (PP); the Polluter Pays Principle (PPP); the Principle of 
the utilization of Best Available Technique (BAT), and Best Environmental 
Practice (BEP).399 

It is significant that these principles are clearly stated obligations of the 
Convention. Although they are merely stated as general obligations here, they do 
set a standard for what kind of instrument the Helsinki Convention is.400 The 
environmental law principles are generally a step towards modern legal regulation 
with flexible and adaptive features. They are created as tools to apply in 
protecting an ecological system that is not stable and predictable.401 Throughout 
the Convention, these principles are also mentioned in relation to more specific 
application beyond this general fundamental obligation, thus implying not only a 
general approach but inferring these as more specific requirements on the states. 
Such invoking of these principles could thus be seen as balancing between 
specific requirements and the openness necessary for flexibility in the 
implementation by the states. 

In addition, Article 3 states as a fundamental obligation that the Parties are to 
ensure that the measurements and calculations of emissions are performed in a 
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scientifically appropriate manner, in relation to the state of the marine 
environment.402 The further extent of this emphasis on accurate scientific 
knowledge – a distinctive feature of the Helsinki Convention and the role of 
HELCOM is connected to other requirements on scientific cooperation. These 
requirements, which are important for the ability to take an adaptive approach, 
are found in Article 24 of the Convention. 

Beyond what has now been stated on the adaptable features in the 
fundamental obligations of the Helsinki Convention, there are a few other 
adaptive and significant aspects. In addition to the general provisions of the 
Convention, there is a possibility for HELCOM to adopt complementary 
regulatory details in its provisions through amendments of Annexes. In addition, 
HELCOM continuously reviews the provision and scientific findings produced. 
From this, HELCOM provides the Parties with guidelines regarding 
interpretation and implementation through so-called Recommendations. These 
features of the Convention and the HELCOM tasks mean that the Helsinki 
Convention is regarded in some aspects as a framework convention, and thus as 
quite adaptive in its general design. The impact of these continuously adopted 
documents and their legislative significance varies, however. 

5.3.3.2 Fundamental Principles 
As mentioned above, it is generally considered that with the adoption of 
environmental law principles, international environmental law has taken on a 
more preventive and precautionary approach. Although these principles are now 
widely acknowledged and have been in action for many decades, they still 
represent an important step in environmental law approaches and contribute to 
defining the general concept of environmental law. In addition, both deliberately 
and as a consequence, they change the approaches, measures and methods 
adopted in environmental law.403 Thus a significant feature in the Helsinki 
Convention is that some of these principles are integrated as part of its 
fundamental obligations. This is primarily represented by the Precautionary 
Principle, being the most acknowledged environmental principle, but another 
focus is also taken with the principles of Best Environmental Practice and Best 
Available Technique that are included in all articles and Annexes that focus on 
land-based sources of pollution.404  
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It is stated in Article 3(3) that in order to prevent and eliminate pollution, state 
Parties shall promote the use of Best Environmental Practice and Best Available 
Technique; further details on what this entails are found in Annex II of the 
Convention. The aim with this approach of implementing Best Environmental 
Practice and Best Available Technique is to minimize or eliminate inputs of 
substances, including all input of eutrophic substances, to water and air from all 
sources by providing so-called control strategies.405 The Annex imposes a rather 
thorough scheme of what these concepts involve. Best Environmental Practice 
is taken in this respect to mean the application of the most appropriate 
combination of measures.406 Some measures taken into account and which are 
relevant in this context include information and education for the public about 
environmental consequences; final disposal of certain products; application of 
economic instruments to activities, products or groups of products and 
emissions; and a system of licensing involving a range of restrictions or bans. In 
addition to this, the Precautionary Principle shall also be considered as part of 
Best Environmental Practice, as well as possible ecological risks, available 
substitutes, scale of use and scientific knowledge.407 Best Available Technique is 
defined in this Annex as the latest or newest stage of development of processes, 
facilities or methods of operation for limiting discharges. The criteria for Best 
Available Technique also include the Precautionary Principle.408 This is 
significant since it implies that applying only best possible technical solutions or 
practices is not always enough. This implies that when there is a risk that these 
measures will not be enough from a precautionary perspective, the Precautionary 
Principle will be the line for the measures to be taken. 

It is also directly expressed that based on these definitions, it follows that Best 
Environmental Practice and Best Available Technique change with time, 
technical development, economic and social factors, and scientific knowledge.409 
This constant change of the definitions of these principles is also the reason why 
they are important as features in the regulatory aspects of environmental 
governance, and why they can also be viewed as highly adaptive and flexible – 
thus matching the resilience features. Regarding the Precautionary Principle and 
the Polluter Pays Principle, there are no specific explanations beyond what is 
stated in the fundamental obligation for all Parties to apply these principles. 
Article 3 elaborates the Precautionary Principle to the extent of declaring that it 
shall be applied when there is reason to assume that a substance can create a 
hazard, even when there is no conclusive evidence of a causal relationship 
between inputs and their alleged effects. This, however, is also the general 
apprehension of the Precautionary Principle. 
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The general environmental principles do not provide any precise limits or 
exact rules. Rather, some of these principles establish that what is to be regulated 
is a moving target and thus the regulatory limits will have to be flexible, while 
others are intended to create incentives for changed behavior and thus create a 
movement toward best possible measures. The Precautionary Principle, for 
example, will always vary with the scientific knowledge about what is to be 
protected, and the significance of Best Available Technique is continuously 
changing with technical developments (see also Section 5.2.2.2 above). What 
could be critical about these principles, however, is that they often start from a 
social system perspective at the prerequisites provided within such realm, rather 
than in the ecosystem and its prerequisites. This means that they are limited by 
the extent to which technical equipment is developed, for example. The 
requirement to apply these legal principles, as mentioned, is a general obligation 
beyond the requirements to apply them where they are specified in more detail 
in the provision of some of the articles in the Convention. Their application is 
also specified in Recommendations and Annexes amended to the Convention. 
In addition, Annex II states that the principles of Best Environmental Practice 
and Best Available Technique are also to be applied generally when relevant. 

Regardless of whether the application of these principles is specifically 
explained, they must be regarded as a significant implication of the kind of 
measures the Parties are to implement in order to fulfill the aim of the 
Convention. Hence, it needs to be emphasized that the environmental law 
principles are quite adaptive and flexible measures in themselves. As discussed 
above, they are part of what could be seen as a first step toward adaptability and 
flexibility in environmental law. They could thus be seen as a sign that 
environmental law or law in general, does include flexible mechanisms. With the 
turn toward implementing the concept of ecosystem approach, these principles 
have also shifted into a new kind of mode. They will have to be interpreted and 
applied differently, since they are to be more directly steered by the ecosystem 
status, and can possibly provide an even stronger tool for the preservation of the 
ecosystem. The reasons of precaution with the application of the Precautionary 
Principle, would for example, be stronger if the objective of precaution is to 
achieve resilience of the Baltic Sea area. The Precautionary Principle is also 
considered a basis of the ecosystem approach (see more regarding this in Section 
3.6 above).410 

Best Available Technique is already in the provisions of Article 3, 
accompanied by an obligation to take further measures if its application alone 
cannot guarantee the intended level of environmental protection. As mentioned, 
the Precautionary Principle is promoted in the definitions or criteria found for 
the application of Best Available Technique in accordance with Annex II. This 
implies that Best Available Technique may not always be enough or satisfactory. 
As the significance of environmental law principles is constantly changing (and 
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this has also been stated in the Convention), – at least regarding Best 
Environmental Practice and Best Available Technique – it entails that the best 
available technique will change with the introduction of the new management 
approach. The significance of what should be regarded as Best Environmental 
Practice is likely to be transformed with a change in knowledge about the 
ecosystem and the connections in social-ecological systems. Environmental law 
principles thus seem to be a feature that is also adaptive to new regulatory 
structures, and suitable regulatory mechanisms in the perspective of social-
ecological resilience and adaptive governance measures. 

5.3.3.3 Main Provisions on Harmful Substances and Land-Based 
Pollution 

Beyond the fundamental principles and obligations found in Article 3, the first 
strict and more specific regulation regarding pollution is found in Article 5. It 
contains a requirement to eliminate and prevent pollution of harmful substances 
from all sources. The definition of harmful substances is found in Article 2(7), 
where it is stated that it means any substance which, if introduced into the sea, is 
liable to cause pollution. Thus, the definition of harmful substances is not 
explained or defined further in the text of Article 5, but it is described in more 
detail in Annex I. 

According to the definition in Article 2(7) and the criteria found in Annex I 
of the Convention, harmful substances include any substance liable to cause 
pollution. This shall apply to anthropogenically produced substances, liable to 
cause eutrophication, such as nitrogen and phosphorus compounds. These 
substances are also found in a priority group of harmful substances in Annex I, 
i.e. a list of substances that should be given priority by the Parties in their 
implementation of preventive measures.411 It is interesting to find that these 
specifications of substances that are considered harmful, and instructions for 
how to prioritize these substances in the Parties’ attempts to prevent such 
pollution, are found in amended Annexes. It is interesting and important because 
Annexes are easier to change and revise than the actual Convention provisions. 
Thus, if new knowledge and scientific findings arise about new kinds of 
substances causing pollution, sources of pollution, or about the already listed 
substances, then the priorities on what to eliminate and prevent according to the 
main provisions of the Convention can be adapted and adjusted. This must be 
considered as an adaptive feature in the regulatory governance structures, 
although it could also be argued that the procedure of amending Annexes to the 
Convention is still too slow a mechanism to enable any real adaptivity. In a 
perspective from or comparison with the general governance theories, it must be 
acknowledged that international governance structures are not primarily aiming 
to provide rapid change; rather, these levels of governance are strategic plans for 
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directing behavior (see also Section 2.2.1).412 It is also in this light that 
international law and legal institutional structures must be viewed.  

If there were more acute scientific findings that called for faster reactions, this 
would invoke the Precautionary Principle – and this means that complementary 
features to this system of adapting amendments can be initiated if this process is 
found to be too slow. On the other hand, there are also some who would argue 
that this listing of substances in itself is an expression of a rigid command-and-
control approach.413 In some ways that reasoning also follows with general social-
ecological resilience thinking. Again, however, this must be contrasted against 
the need to somehow guide actions toward what we know is needed today to 
prevent further deterioration. It could be seen as a sign that arguing against the 
command-and-control type of legislation is rather blunt and not nuanced in 
relation to the problems being regulated. Generally, based on this review and 
balanced against the problem of eutrophication, it must be stated that this 
regulatory approach is sufficiently adaptive and flexible. While the structure for 
how new substances are listed is adaptive, it leaves flexibility to states in choosing 
how the reduce pollution – which is a reason why it is not to be considered as 
command-and-control in the traditional sense. 

More specific requirements regarding pollution are found in Article 6. This 
article sets out obligations and principles concerning pollution from land-based 
sources and states that the Parties shall undertake to prevent and eliminate 
pollution from all land-based sources.414 As a tool for this, the Parties shall apply 
Best Environmental Practice for all sources, and Best Available Technique 
especially for point sources. These principles are to be understood in this context 
in accordance with the same criteria, found in Annex II, as discussed and 
described in Section 5.3.3.2 above – that is, these principles are continuously 
changing and are constructed on a large number of the criteria mentioned, 
including the Precautionary Principle. According to the provisions of Article 6, 
these principles are then to be applied by the Parties in a differentiated way 
depending on the kind of pollution source, thus providing considerable room for 
flexibility. 

Further obligations found in Article 6 offer a quite flexible feature by which 
the states can implement these requirements in accordance with their own 
preferences. Article 6(2) states that the Parties shall implement procedures set 
out in Annex III, in order to prevent pollution from land-based sources. This 
includes for example to develop and adopt, in cooperation, specific programs, 
guidelines and standards or regulations, all concerning emissions and inputs to 
water and air, environmental quality, and products containing harmful substances 
and how such products should be used. However, this is more specifically 
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developed in Annex III, which sets out criteria and measures concerning the 
prevention of pollution from land-based sources. 

Annex III also contains specific requirements on treatment of industrial 
wastewater and wastewaters containing pollutant substances, as well as 
requirements on the use of Best Available Technique and Best Environmental 
Practice. According to the Annex, Best Available Technique and Best 
Environmental Practice shall also be applied to fish farms and diffuse sources 
such as agriculture. Annex III was revised last in 2007 with the adoption of the 
BSAP.415 Except for a general call for the implementation of Best Environmental 
Practice and Best Available Technique416, this annex lines up rather detailed 
provisions on how to prevent pollution. It contains two parts: one that focuses 
on pollution from industry and municipalities and one that focuses on pollution 
from agriculture. Among some of the specific requirements are detailed 
requirements, for example stipulating that at minimum, municipal sewage water 
shall be treated by biological or other equally effective methods. There are also 
detailed requirements regarding the design of the system for wastewater and its 
treatment in industrial buildings. Furthermore, it is specially mentioned that 
nutrients are to be substantially reduced in municipal sewage.417 

Agricultural practices are found in the second part of Annex III. This section 
does not set out any specific or detailed limits on the use and distribution of 
nutrients. It does, however, contain a section on plant nutrients, thus regulating 
any kind of agricultural activity that includes, produces or in any way handles 
such substances. What is special about this section is that it also states that these 
provisions are to be included in the national legislation of the Parties. Although 
it does not need to be explicitly mentioned further that all Convention provisions 
are binding on the Parties, it still is remarkable that these quite specific demands 
are laid out as details to be directly included in national legislation.418 

Annex III also contains other significant provisions. In both parts of the 
Annex, one can find requirements on permits procedures for certain activities. 
Especially the environmental permit stated for agricultural activities, and thus 
farms with livestock, provides specific limits or values for emissions of harmful 
substances to water and air.419 However, these requirements must also be linked 
back to the provisions of the original Convention text. In Article 6(3), another 
more precise obligation is thus found, invoking permit procedures for discharges 
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from point sources, and with that a periodic review, to be provided by the 
appropriate national authority. Furthermore, it states that authorized emissions 
in such a permit procedure shall also be monitored and controlled. Some quite 
detailed criteria can be found here amended in an Annex to the Convention.420 
However, as regards the permit requirements on agricultural activities, which are 
generally not considered as point sources, it must be seen as one of the general 
obligations, which are part of Article 6(2). Within this part of the Annex 
provisions, there is also a deadline set to 2012, when such permit procedures 
should be applied for in the national systems. 

While a permit is not a very flexible or adaptive form of regulation once it is 
authorized, the system does provide for adaptive and flexible regulatory forms. 
A permit system is adaptive and flexible in that it allows for each individual actor 
to have specific activities under review and the requirements of the permit are 
then adjusted to the particular circumstances in each case. A permit system can 
be designed in many ways, and there is probably no perfect system. Thus, it is 
safe to say that these systems do have deficiencies in both the actual requirements 
held in a permit and the review procedure for updating those requirements. If 
new scientific facts are found or stricter international or EU laws are imposed (as 
has been the case in the Baltic Sea area), a permit system could become an 
administrative burden or an obstacle to fast and effective implementation.421 
However, the fact that each state can also choose to some extent how this system 
of permits should be structured makes these detailed requirements somewhat 
flexible. In addition, although much of the Annex III requirements are detailed 
and can thus be questioned with regard to flexible features, they could also be 
seen as a minimum requirement and expression of how the legal nature differs 
from general governance structures. If there were nothing more precisely 
expressed within the convention requirements, it would be difficult to cooperate 
and elaborate on effectiveness of measures and the actions that bring results. It 
is also a fact that some common provisions are necessary, since all states have to 
take common action in order to achieve the results set out for the marine area. 
Furthermore, it is still an adaptive feature to keep these details of regulation in 
Annexes, where they could be revised if necessary. 
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5.3.3.4 Adaptation and Distribution of Knowledge and Information 
Other important provisions that reflect adaptive features of the Helsinki 
Convention are provisions on distribution of information and the adoption of 
new knowledge. Especially significant are the features that aim to promote new 
scientific research and exchange in the different Parties. It has come to be known 
as one of the most prominent features of the Helsinki Convention as well as 
HELCOM, that they promote and foster scientific research, including the 
collection of data.422 It is through this work that a great deal of the current 
knowledge about the Baltic Sea has developed. The Baltic Sea is well 
documented. It is quite a unique situation to find data with such a long time 
frame. The data collection has been developed since the first Convention was 
signed in 1974. This provides a very good basis for designing governance 
strategies, as well as for the adoption of new provisions and the implementation 
of national legislative measures. It is also on the basis of this scientific knowledge 
and the exchange thereof that HELCOM can issue new guidelines and 
recommendations on amendments. This is considered to be a primary task for 
HELCOM, in addition and in parallel to its task of keeping the implementation 
of the Convention under review.423 

In Article 24, the Contracting Parties undertake to cooperate in science, 
technology and other research fields. They also undertake to exchange data and 
other scientific information for the purposes of the Convention, and to adjust 
their procedures to enable such cooperation.424 More importantly, with this 
article the Parties also agree to pursue studies and contribute to developing 
methods to assess the nature and the extent of different hazards of pollution, as 
well as potential remedies or treatments etc. Furthermore, the Parties agree to 
cooperate in developing coherent observation methods and joint programs for 
monitoring.425 These last undertakings have had great significance in developing 
the Convention in its efforts to create a consistent and fair approach to 
preventing pollution in the region as a whole. These efforts have also formed the 
basis for the creation of the HELCOM vision and thus change the structures of 
the Convention work. Even more important is that this kind of collaborative 
research has also created the basis for the pollution limits found the 
Eutrophication Segment of the BSAP. The BSAP, with its features and functions 
for the prevention and elimination of eutrophication, is reviewed separate in 
Section 5.3.4 later in this Chapter, but it constitutes a clear result of the kind of 
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adaptability in the Baltic Sea governance structures that the Helsinki Convention 
provides. It is a sign that on some level, HELCOM and the Helsinki Convention 
provide a legal governance structure that promotes acquisition of necessary 
knowledge, while learning from it and adapting to it. 

5.3.3.5 Amendments to the Convention 

5.3.3.5.1 Annexes and Amendments to the Convention Provisions 
As stated above, a significant feature of the composition of an international 
agreement is the scope of decision-making powers transferred to the governing 
body. These powers are important for the ability of the governing body to amend 
the convention and to develop the convention contents in different ways, inter 
alia by integrating new scientific findings. This is also one of the main features of 
adaptive governance (cf. Section 5.2.2.1 above). The extent of the decision-
making powers can also be important in initiatives for cooperation with other 
international organizations etc. The powers transferred are also crucial for the 
ability to pursue compliance reviews and take action against non-compliance. 

Based on the review of the main substantial provisions above, it is clear that 
a large part of the Helsinki Convention contents is elaborated through Annexes. 
However, as stated in Section 5.3.2.1, the duties of HELCOM do not include the 
powers to make decisions binding on the Member States and HELCOM has no 
competence to act on non-compliance. Therefore, the findings and the suggested 
Recommendations that HELCOM produces in the pursuit of its duties have to 
be adopted separately, through a decision taken formally by the Parties to the 
convention. Still, the amendments made and the suggested Recommendations 
are an important part of the Helsinki Convention and its potential to adapt new 
measures.426 

The convention has seven Annexes all in all, of which the first three contain 
regulations on issues regarding land-based sources and eutrophication. The 
Annexes are quite detailed, as described and discussed in Section 5.3.2 and above. 
Because the Convention structure builds on Annexes and amendments, the 
Helsinki Convention could be seen as constituting quite an adaptive instrument. 
This quality of adaptiveness results from the approach of continuous review and 
amending the provisions through Annexes, designed to continuously revise the 
Convention with changes in knowledge or development in scientific findings. 
This feature, seen in the combination with the duty of HELCOM to promote 
and foster scientific research and collaboration, has the potential to keep the 
Convention up to date and in tune with environmental developments. This 
should also be evaluated in the realm of the continuous monitoring of the 
pollution load that has been a main task of HELCOM since the late 1980s. The 
Pollution Load Compilations (PLCs) generated by this monitoring provide a 
continuous evaluation of pollution levels and main pollution sources. The 
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information received is of course important for the duty to keep the Convention 
provisions under review, integrate findings in Annexes, and recommend 
amendments. Changes can include making additions to the lists of substances 
found in the Annexes, or defining and amending the pollution control criteria 
and the objective of pollution prevention.427 

The Annexes are detailed to some extent and in some aspects, and these 
details represent an important addition to the original convention provisions. 
Nevertheless, they still leave a lot of loose structures, and as a result of the 
convention ratification there is also the possibility for each state to decide on 
what measures to implement, and how. Thus the institutional structures create 
space for flexibility, despite the attempts to be rigid and direct behavior towards 
certain procedures and priority issues to be addressed by each state, such as 
permits, and the limitation of diffuse sources of eutrophic substances from 
agriculture and animal plants. 

The flexibility in the process of review and update is also dependent on the 
competence provided to HELCOM in decision-making powers. One possible 
criticism in this regard is that HELCOM lacks the competence to make any such 
amendments on its own initiative. Hence, the process of adopting Annexes to 
the Convention is rather slow. HELCOM can suggest an amendment, but to be 
adopted, this amendment must be accepted by all Parties to the Convention and 
adopted at a Meeting of the Parties. Any of the Convention Parties or the 
Commission can request a special conference meeting with the intention to adopt 
an amendment to the Convention articles.428 (See also Section 5.3.2.1 above, 
regarding the formal structure of HELCOM). Whether it is a contracting Party 
or HELCOM that proposes such an amendment, it is to be reviewed by all 
Parties. The Parties are then expected to notify the Commission as to whether or 
not they will accept the proposal. For an amendment to enter into force, 
however, it has to be accepted by all Parties.429 The bodies for some international 
agreements representing a more flexible form of institutional structure may have 
the competence to make such adoptions on their own mandate. Another, more 
common decision structure is that the suggested measures need only be accepted 
by a majority and not by all the Parties. This at least provides for a somewhat 
simpler and thus less time-consuming negotiation process in the course of 
adopting amendments. However, in reality it is generally common that 
amendments are made by consensus, also within these less formal structures. It 
is important to remember that in the end, international agreements are carried by 
the Parties’ will and intention to cooperate, this is related to issues of legitimacy. 
Such intentions might be jeopardized if important decisions are taken without 
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consent from all Parties. This may be especially true in the case of an agreement 
with so few Parties as the Helsinki Convention.430 

Once an Annex is amended to the Helsinki Convention, it is considered an 
integral part of the Convention.431 Therefore, once adopted it is binding on the 
Parties. The amendments of Annexes as well as the adoption of Annexes must 
also be accepted by all contracting Parties. In relation to the Annexes the 
procedure for this is somewhat different, and a little less prolonged and 
complex.432 Just as the Annexes can be revised or continuously adopted, the 
Recommendations are also continuously reviewed and issued when it is found 
that such guidance is appropriate. One of HELCOM’s main duties is to make 
Recommendations on measures relating to the purposes of the Convention.  

5.3.3.5.2 HELCOM Recommendations 
HELCOM has created a large number of so-called Recommendations 
throughout the years, i.e. written instructions containing more specific 
recommendations on how to implement certain measures. The duty to adopt 
Recommendations is partly connected to the HELCOM obligation to continually 
revise or keep the Convention provisions under review.433 As with the 
amendments through Annexes, another important aspect of this is connected to 
the requirements to provide and foster scientific and technical research. 
HELCOM processes and disseminates the information it receives from the 
Parties.434 In addition it continuously presents the results of its monitoring 
procedures in the HELCOM Pollution Load Compilations. Such research and 
the monitoring results are intended to provide the knowledge needed to make an 
evaluation of the measures and requirements found in the different parts of the 
Convention. 

Since the beginning of the 1980s and until 2000, HELCOM had adopted 
about 200 Recommendations for the protection of the Baltic Sea, but not all of 
these have been specifically related to the eutrophication.435 The latest 
Recommendations regarding eutrophication to date are those that were adopted 
with the BSAP in 2007.436 The HELCOM Recommendations can vary in terms 
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of detail in provisions on certain measures. The legal status of such 
recommendations is not entirely clear. In contrast to the status of Annexes, the 
Convention text does not state the status a HELCOM Recommendation has in 
relation to the original provisions or to the Parties. This implies that it does not 
have the same status. Instead, it implies that a HELCOM Recommendation 
should be regarded as merely a recommendation with no binding effect. 
However, some of the Recommendations have become amendments to 
Annexes. As stated, a number of Recommendations were adopted in conjunction 
with the adoption of the BSAP for example, and at least one specific requirement 
on agriculture was amended to Annex III, as discussed above.437 These 
Recommendations are to be implemented by the Contracting Parties through 
their national legislation.438 The extent of this implementation varies, however. A 
survey made by HELCOM in 2003 showed that very few of the 
Recommendations were fully implemented and only a few of them were 
implemented by all the Parties. In addition, there was also a difference among 
the current EU Member States, the EU accession countries, and Russia 
concerning the implementation. The result showed that the Recommendations 
were in general better implemented by the EU Member States.439 This result has 
also had implications for the most recent developments in HELCOM, which 
include a closer cooperation with the EU. The recent developments, with the 
adoption of the BSAP as a result (see Section 5.3.2.3 on A New Management 
Approach in HELCOM), will have important effects on Parties that are also EU 
Member States. The implementation review above suggests that although it 
covers only the Recommendations, recent developments will further increase 
compliance by EU Member States. 

It is logical that the status of Recommendations, however important it may 
be, is considered to be less strict than the status of the amendments that are 
expressly or implicitly accepted by all state Parties. This is also related to the fact 
that there are no express rules for implementation regarding the 
Recommendations, although Article 16 of the Helsinki Convention states that 
the Parties shall report regularly on the implementation of inter alia 
Recommendations. Still, the Recommendations constitute a much less formal 
and more flexible feature than the Annexes. Their non-binding nature makes 
them easier to produce and they can still have important normative effect and 
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provide more of a compromise or adaptivity in relation to the different 
preconditions provided by the different Parties, in a manner comparable to that 
of soft-law measures.440 

Whatever the status of the Recommendations, both the Recommendations 
and the amended Annexes have great significance for the adaptability in the 
Helsinki Convention. Thanks to these features, HELCOM works to keep the 
Convention provisions and measures up to date with both the scientific findings 
as well as technical or other solutions. Furthermore, even if the 
Recommendations issued by HELCOM do not have any official status binding 
them to the state responsibilities regarding the Helsinki Convention, they still 
have great significance for creating a change in the Convention structures. The 
large number of Recommendations could provide an important tool for the 
interpretation of the Convention provisions. In addition, the Recommendations 
most likely pave the way for more formal adoptions later on. Just as soft law is 
generally considered to have a gradual effect on the development of international 
law, with time such written Recommendations could have an effect on the 
general principles and their significance. 

5.3.4 The Baltic Sea Action Plan 

5.3.4.1 Introduction  
The HELCOM BSAP was adopted in November 2007 and is a program for 
further actions and measures to protect the Baltic Sea.441 (See also Sections 4.3 
and 5.3.2.3). One aim with the adoption of the BSAP was to create a platform 
for a regional implementation of the EU MSFD. Primarily, the BSAP is an 
attempt to incorporate an ecosystem approach into the governance and 
management of the Baltic Sea. It can thus be considered an attempt to create a 
more adaptive and flexible form of regulatory governance. As described in 
Section 5.3.2.3, it is the result of the developments towards new management 
strategies introduced at the 2003 Bremen Meeting, and strategies that have been 
developed in the environmental law instruments of the EU.442 In addition to 
creating a platform corresponding to the MSFD and the WFD, the BSAP 
represents the HELCOM ambition to integrate an ecosystem approach in its 
management, through setting up a strategy for achieving good environmental 
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status in the Baltic Sea and as a means for operationalizing the HELCOM 
Vision.443 

The definition of good environmental status in relation to eutrophication has 
been translated into principal reduction targets for nutrients. The intention with 
this structure of the BSAP is to push the HELCOM Parties to implement 
national programs with measures and actions that they find necessary to achieve 
good environmental status in the Baltic Sea, i.e. to reach the nationally set 
reduction targets. The state Parties have reporting requirements and have 
expressly agreed to implement such action programs, so already in the first stage 
it is possible to claim that this plan has created change. The Parties to the Helsinki 
Convention have through these targets received new incentives for applying 
additional measures to reduce the load of nutrients they produce, in particular 
from land-based sources. Just how far one can take these agreements is uncertain, 
however, because the reduction targets are not binding and the legal status of the 
BSAP is somewhat unclear. 

The BSAP is forming a structure intended to create incentives for further 
actions and measures to achieve good environmental status in the Baltic Sea. This 
aim reflects the general shift towards a new management approach, based on the 
HELCOM vision, which focuses on ecosystem conditions. This shift towards an 
ecosystem focus also changes the prerequisites for the understanding of the 
fundamental obligations and principles of the Helsinki Convention. The BSAP 
is expressly intended to be an adaptive and flexible instrument, through both its 
design and its basis in the ecosystem with all the dynamics this entails. 
Adaptability and flexibility are reflected in terms of the structure of periodic 
reviews and the close links to new scientific knowledge and evaluations of 
measures and actions taken, as well as the formulation of a structure that gives 
the Parties a decision power on what measures or actions to take.444 The 
preamble of the BSAP clearly emphasizes an adaptive approach in stating that: 

 
“…the effectiveness of the actions taken shall be evaluated by using appropriate indicators 

to measure progress towards the targets. This will allow for future adjustments of the actions to 
ensure that the objectives will be achieved.”445 

 
The BSAP has four focus areas that reflect the most urgent problems in the Baltic 
Sea area, and eutrophication is one of these. The ecosystem approach is reflected 
in a number of objectives and targets defined on the basis of the ecosystem status, 
representing good environmental status and thus the water status to be achieved. 
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5.3.4.2 Background to the Adoption of the BSAP 
As stated, the BSAP was a result of the Bremen Meeting. There were two 
particular issues on the agenda at this meeting that had great general significance 
and that have contributed largely to work and developments within HELCOM, 
not least with regard to adaptive features. One issue was the proposal by the EU 
to adopt a European marine strategy to create a more coherent approach in 
reducing marine environmental problems (later adopted as the MSFD)446. The 
second issue was the integration of an ecosystem approach. As a result, 
HELCOM agreed to cooperate with the EU and other international actors in 
these matters and decided to make the ecosystem approach a priority in this 
work.447 The adoption of new management and the ecosystem approach thus 
created the basis clearly reflected in the structure and provisions of the BSAP. 
As a complement to the Helsinki Convention, the BSAP has been created by the 
Parties to the Helsinki Convention as a way to demonstrate their political will by 
putting further focus on the most urgent problems in the Baltic Sea area. 

The BSAP thus constitutes a tool to be incorporated in the Helsinki 
Convention regime, and the work pursued within this frame, as a generally more 
directly adaptive and new form of governance structure. Although the review in 
this chapter has shown that there are many flexible and adaptive features in the 
institutional structures of HELCOM and the Helsinki Convention, none of these 
is directly related to the ecosystem status or part of a more dynamic holistic 
system. Furthermore, the negotiations in the EU to create a directive focusing 
on marine environment also provided incentives for adopting new regulatory 
approaches within HELCOM. Thus, the BSAP has also been developed to 
enhance and concentrate cooperation with the EU. The BSAP is constructed to 
match and reflect the requirements found in the MSFD, but is adjusted to specific 
regional problems.448 

In 2005 HELCOM launched the BSAP concept to the Parties, and in March 
2006 the first stakeholder conference was held as a first step in the Parties’ 
negotiations for the adoption of the action plan. A new aspect that emerged in 
these negotiations and the stakeholder meeting was a close cooperation with 
experts and other actors who had an interest in being part of the process. In the 
efforts to make the HELCOM vision operational, this vision has been further 
narrowed down to a more precise and applicable assessment system within the 
BSAP. The hierarchical steps that specify the overall vision are as follows: 
strategic goals; ecological objectives; indicators; targets; and limits. The ecological 
objectives and the HELCOM vision were approved at the annual HELCOM 
meeting in March 2006. The BSAP was finally adopted in November 2007 at an 
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extraordinary Ministerial Meeting. To adopt the BSAP, the Parties have all made 
written statements to HELCOM about their acceptance of the BSAP provisions, 
and their intentions to cooperate in line with the agreed plan. Thus, while the 
BSAP is not part of the Convention provisions, and its status is debated, it is 
definitely adopted under strictly formal circumstances in line with the provisions 
for amending the Convention – and this is important when reviewing the state 
Party actions that followed this adoption; see more on the BSAP legal status in 
Section 5.3.4.4.3 below. 

5.3.4.3 Structure, Purpose, and Aim 
The purpose of the BSAP is thus to intensify the work towards the goals and 
objective of the Convention, which have emanated from the HELCOM vision. 
The aim is to achieve good environmental status in the Baltic Sea by the year 
2021. This is to be achieved through actions and measures that aim to ensure the 
achievement of certain targets set by ecosystem indicators. The preamble 
acknowledges the ecosystem approach, stresses the need for integrated 
management of human activities, and recalls the HELCOM vision. Furthermore, 
it also recalls that the ecological objectives as adopted by HELCOM – describing 
good environmental and ecological status – are what should be achieved for the 
Baltic Sea in the future. The preamble also stresses the need to coordinate and 
harmonize the work in the HELCOM BSAP with initiatives at the international 
and national level, including inter alia with the EU MSFD. This marks both the 
position of the instrument and the attitude of the Parties towards it.449 

The BSAP is divided into four segments, the first of which concerns 
eutrophication. The final goal according to the aim of the eutrophication segment 
of the BSAP (the Eutrophication segment), and defined through the HELCOM 
vision stepwise assessment, is to achieve a Baltic Sea unaffected by 
eutrophication. The plan focuses on the status to be achieved in the marine 
ecosystem rather than on the actions to be taken. In that sense, it is a further step 
towards the kind of provisions that reflect open, flexible governance structures. 
It can be concluded that the BSAP strives to have an open structure and provide 
flexibility in the choice of implementation by the Parties. The perspective of the 
aim implies clear awareness that regional variations demand significant flexibility 
in order to apply the most suitable measures.  The BSAP also touches on the fact 
that there is a need for reductions of nutrient pollution, and it acknowledges 
some of the main causes of these inputs. This way it implies, or even points out, 
that these are the sources that the Parties must address.450 

The ecological objectives connected to the goal of a Baltic Sea unaffected by 
eutrophication are listed in the BSAP eutrophication segment. They are: 
Concentrations of nutrients close to natural levels; Clear Water; Natural level of 
algal blooms; Natural distribution and occurrence of plants and animals; and 
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Natural oxygen levels. These ecological objectives have been adopted to describe 
and define good environmental status from an eutrophication perspective and 
according to the BSAP; i.e. they describe the characteristics of a Baltic Sea which 
is unaffected by eutrophication. These characteristics are also defined in more 
detail. In order for the ecological objectives to be made operational, indicators 
with target values have been agreed upon.451 

The eutrophication segment states that since the 1900s, the Baltic Sea has 
changed from an oligotrophic clear-water sea into a eutrophic marine 
environment. This implies that one is to understand the concepts of “unaffected” 
and “natural”, which are mentioned in the objective and goals, as referring to the 
former status of the water conditions in the Baltic Sea. However, no further 
explanation is given as to what these natural levels mean in terms of ecological 
objectives, though the target levels chosen are to reflect a historically non-
impacted status.452 This choice of formulating the goals for Parties’ actions could 
be confusing otherwise, as the definition reflects a perception of natural systems 
that is unattainable – at least if we accept that natural systems are in constant flux 
and interlinked with social systems. Because the main focus in the BSAP is on 
what to accomplish in terms of ecosystem status, rather than on exact actions 
and measures to take, it is even more important that the goal is clear and 
achievable. 

The BSAP is a significant step towards a goal-centered regulatory structure. 
This becomes clear if one considers the adoption of reduction targets for 
nitrogen and phosphorus. This kind of regulatory instrument provides 
considerable flexibility. It obliges the state Parties, more or less, only to regulate 
their domestic activities in line with the achievement of the goals. Each state 
makes their own assessment of what should be regulated and how. Although 
measures to be applied by the states to achieve those goals are also exemplified 
in the substantive part of the eutrophication segment of the BSAP, they are not 
binding or in any way comprehensive for the states. In a general comparison of 
strategies in different international agreements, this would be considered a very 
flexible strategy. On the other hand, the examples of measures must be seen to 
some extent as an attempt to harmonize measures taken. Still, since the BSAP is 
mainly a more direct articulation of the obligations and the overall aim of the 
Convention, measures to be taken also must also be seen in this light. The goals 
set up in the BSAP are to be implemented through all measures suggested in the 
convention and its Annexes. Thus, the goals articulate what the necessity to take 
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all measures means, as this is comparable with reaching the aim of the action 
plan.453 

5.3.4.4 Provisions and Legal Status of the BSAP Eutrophication 
Segment 

5.3.4.4.1 Aim 
The most significant feature of the BSAP eutrophication segment is that the 
Parties have agreed to identify the so-called reduction targets – maximum levels 
of allowable inputs of nutrients (both phosphorus and nitrogen). The levels set 
in the reduction targets are primarily agreed upon as an overall principle, 
signifying the need to make substantial emission reductions. They have also led 
to a general recognition of the division of the responsibility for such reductions, 
since they are also connected to provisional country-wise reduction 
requirements. As a visualization of the targets with regard to each sub-basin such 
partial goals are set out in the documentation on the reduction targets. However, 
it is important to realize that the targets are seen only as provisional and thus to 
be regarded more as a benchmark for the distribution among the different 
Parties, rather than as a fixed goal. The BSAP provisions clearly state that the 
targets are based on best available scientific knowledge and thus require periodic 
updates and modifications. They are to be included in an adaptive system 
approach, which requires that the targets and numbers are periodically reviewed 
and revised.454 

The reduction levels are measured and set in relation to the sum of discharges 
from all catchment areas and with regard to the different basins. They are based 
on the scientific knowledge and data gathered by HELCOM. The levels set are 
equal to the goal of good environmental status, and the ecological objectives for 
a Baltic Sea unaffected by eutrophication, listed in the BSAP eutrophication 
segment. The aim to keep to these reduction targets (or, seen in the reverse, 
maximum allowable inputs) places the legal strategies and regulatory efforts on 
the same level as environmental ecological boundaries. It can be seen as a result 
and operationalization of the ecosystem approach and an important step towards 
sustainable governance. It is also a fundamental step towards reaching the goal 
of a good environmental status and to have the Baltic Sea unaffected by 
eutrophication. However, at this point, they mainly serve as measurement points 
for visualizing the extensive need of discharge reductions. The targets 
furthermore visualize how the distribution of responsibilities among the parties 
should be seen. At any rate, reaching these goals will demand enormous efforts 
and costly management actions by all states involved. Just how this will be 
accomplished is not described in any detail in the action plan. 
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5.3.4.4.2 Main Provisions 
For a regulatory instrument, the BSAP takes a very flexible approach. Except for 
the adoption of a few HELCOM Recommendations and an amendment to 
Annex III on Criteria and measures concerning prevention of pollution from 
land-based sources, it stipulates no further direct obligations in terms of measures 
to be implemented by the Parties. Instead, the requirements in the BSAP 
regarding the reduction of pollution loads are limited to the agreement by the 
Parties to take action at the national level, and to report on these actions.455 

The BSAP states that the Parties agree to take actions to diminish the nutrient 
load from waterborne inputs no later than 2016. In the action plan, the Parties 
also agree to develop and submit national programs with measures. However, 
the measures these programs should include are to be decided by each state. The 
express idea here is to provide flexibility for the state Parties in the choice of 
cost-effective measures for accomplishing the goal of the action plan. There are 
no directly required measures to accomplish these goals, or other express 
requirements in the plan. Each state Party is left to decide on measures in their 
national implementation programs (NIPs). It is also stated that the national 
implementation programs are to be combined with the implementation of the 
EU WFD. The Parties that are also EU Member States are to identify and include 
required appropriate measures, which are also required according to the WFD 
River Basin Plans. This establishes a direct link to the work in the EU and 
indirectly to the MSFD; more discussion of this can be found in Section 5.3.5.3. 

These national implementation programs were to be submitted to HELCOM 
by 2010, and then to be evaluated and assessed by HELCOM. In this way, 
flexibility and adaptability have been built into the BSAP institutional structure, 
beyond what follows from a direct interpretation of the ecosystem approach. 
However, it is also a consequence of the ecosystem approach because it provides 
the possibility to implement measures that could match local conditions, from 
both a social and an ecological point of view. The Parties are free to assess and 
determine the kind of measures and actions they need to take in accordance with 
the goals set out and the obligations in Article 3 of the Helsinki Convention. 
HELCOM also has access to these implementation plans and shall evaluate them 
in terms of effectiveness. This gives HELCOM the possibility to impose 
requirements on further measures to be taken in addition to the proposed 
program of measures. The effectiveness and need for complementary measures 
were evaluated for the first time at the HELCOM Ministerial Meeting in 2013. 

The national implementation programs presented so far vary in detail and 
precision regarding measures. Only in some cases did the national 
implementation programs provide for concrete new measures, projects and ways 
to finance these.456 It can be concluded that due to the structure and approach 
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found in the BSAP, one condition for its efficacy is also an effective 
implementation of both the Helsinki Convention and applicable EU directives 
on marine protection (primarily the WFD and the MSFD, and some of the 
underlying directives such as the WWTD). See also Section 5.3.5 below. It seems 
as if the EU Member States, in their implementation of the BSAP, do not go 
beyond the requirements of the WFD. This all depends on the passage in the 
eutrophication segment that includes the possibility of combining national 
implementation programs with the implementation of the WFD River Basin 
Plans. Still, it is clear that to accomplish the reduction targets, the states would 
have to take much stricter measures than those we have seen so far.457 

As mentioned, the only more direct measures implied by the BSAP with 
regard to waterborne inputs are a number of Recommendations. The adoption 
of the action plan gave life to a number of Recommendations with stricter 
requirements on wastewater treatment, phosphorus in detergents, and further 
criteria on prevention of pollution from agriculture. All these are adopted and 
the requirement on agriculture has even been amended to Annex III.458 To be 
more exact, these new Recommendations concerned municipal wastewater 
treatment, calling on the contracting Parties to develop better sewage systems 
and establish stricter limits on discharging municipal waste water to catchment 
areas459, and as an alternative, reductions to be applied for onsite waste water 
treatment for single families or smaller settlements.460 Finally, a Recommendation 
to substitute phosphorus in detergents was also adopted.461 However, as an 
important addition to this, the Parties have acknowledged that agriculture is the 
main source of nutrient input to the Baltic Sea and have thus agreed to take all 
necessary steps towards designating relevant parts of agricultural land in the 
catchment area as zones vulnerable to nitrates.462 

Of course, some general critiques along the same lines as the critique regarding 
vague contents or non-binding Recommendations can also be directed towards 
the action plan. It is praiseworthy that the BSAP includes an attempt to put more 
focus on the ecosystem status of the Baltic Sea as well as incorporating the results 
of years of monitoring in the regulatory structures. The potential of the BSAP to 
make a difference is questionable, however. The close cooperation with the EU 
and the connection of the BSAP as a regional implementation of the EU MSFD 
is clearly present in its measures and requirements regarding implementation. It 
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seems as if most of the national implementation programs reflect the obligations 
to which the Parties – as EU Member States – are already committed to do 
according to the MSFD and the WFD. Seen in the light of the review of 
HELCOM Recommendations implementation (as discussed in Section 5.3.3.5.2 
above), this implies that the implementation of the BSAP will be reflected by the 
overlap of EU directive aims and measures with the BSAP – especially the 
obligations that follow with the WFD River Basin Plans. Given the rather far-
reaching aims set out through the reduction targets, proper implementation of 
the BSAP may imply that the Parties to the Convention must go further. Beyond 
that remains the question of how to convince the Russian Federation to take 
further action, as it is the only non-EU Party to the Helsinki Convention.463 It 
seems as if HELCOM relies much on the EU in the implementation, by virtue 
of the Parties’ status as EU Member States, while there have been more directed 
efforts within HELCOM to support implementation in the Russian 
Federation.464 Since the reduction targets and the ecological objectives are 
difficult to assess and do not follow a direct line of cause-and-effect, it is also 
difficult to assess the degree of compliance. It is possible that the implementation 
might gain from a somewhat more structured approach. Still, the BSAP could 
also establish an important instrument for continued discussion and 
development of the measures that should be taken to match reduction targets. 

5.3.4.4.3 Legal Status 
As noted, all the state Parties have given statements to HELCOM on their 
acceptance and intent to cooperate in line with the agreed contents of the BSAP. 
This form of adoption is in line with the convention provisions regarding reviews 
and amendments.465 It is a procedure similar to that prescribed for amendments 
to the convention. However, when an Annex is adopted and amended, it is stated 
clearly in the Convention that it becomes an integral part of the convention and 
thus is binding on the Parties. The status of the BSAP, although adopted in a 
formal and similar way, is not stated in the Convention. The fact that all the 
Parties have expressly accepted the action plan, with that have accepted 
obligations to plan new measures, and requirements to report these measures, 
does speak for at least some kind of obligatory features and good intent. The 
plan’s status seems comparable to a ministerial declaration, i.e. a formal and 
norm-setting, although non-binding, document. In addition, most of the 
provisions are formulated as optional and along the line of acknowledging and 
recognizing the different aspects of the problem, rather than on agreeing on 
forceful actions (see Sections 3.3 and 5.3.2.2). 
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When states have submitted their national implementation programs 
according to the procedures set out, HELCOM is to review them and if necessary 
suggest additional measures. However, the non-binding nature of the document 
brings into question how far HELCOM can or will go with such demands for 
additional measures in its assessment of national implementation programs. The 
approach by HELCOM is rather to have a general focus for further action 
without specific demands. As mentioned, it is likely that the stronger incentives 
for implementation for most of the Parties are the connections to the MSFD and 
the WFD.466 On the other hand, one not insignificant feature of the BSAP is that 
with the incorporation of the ecosystem approach, it lends strength to the new 
management and governance approaches in the Baltic Sea area. This is significant 
not only in the application of the BSAP but also for the interpretation and 
application of the contents of the Helsinki Convention. The reduction targets 
and the distribution of responsibility they entail also have the potential to affect 
the interpretation of the vague wordings found in the convention obligations of 
prevention and protection. Together with the ecosystem approach, based on the 
Precautionary Principle, this raises the bar for the application of the convention 
as such. 

Although the Convention, as described above, does have some flexible and 
adaptive mechanisms, it still lacks fundamental features for the ecosystem 
approach, i.e. the tools to base requirements on the status of the ecosystem. As 
such it must still be regarded as a more rigid and traditional form of enforcing 
requirements on the states. With the BSAP, new flexible and adaptive ecosystem-
based structures have been implemented. This does not mean that the original 
Convention and its provisions are to be seen as outdated. Instead, it means that 
the fundamental principles and obligations found in the Convention can be taken 
a step further as to their significance. The main provisions of the BSAP, especially 
the reduction targets of the eutrophication segment, imply for example that the 
significance of appropriate and relevant measures according to Article 3 can be 
taken quite far. This is especially significant against the background of work that 
HELCOM has done, giving new meaning also to the significance of ecological 
restoration and balance. 

5.3.5 EU Law for the Marine Environment 

5.3.5.1 Introduction 
Because it is an instrument under EU law, the MSFD is governed by different 
principles or rules for enforcement and monitoring than the Helsinki Convention 
and the BSAP. This has implications for the MSFD’s implementation and role in 
the Baltic Sea as a marine area. It also means that its provisions do not apply to 
the Russian Federation, as the Russian Federation is not an EU Member State. 
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The adoption of the MSFD was a result of the 6th EU Environmental Action 
Program (6th EAP). Seven thematic strategies were proposed, and the Marine 
Strategy was one of these. The aim was to promote sustainable use of the seas 
and conserve marine ecosystems. 

The reason for the adoption of a marine strategy was partly the increasing 
deterioration of the environmental status of European marine areas, as well as a 
recognized need to take a more coherent approach in the regulation of marine 
issues. The EU had previously adopted a number of directives related to activities 
affecting the marine environment, but these were all sector-specific, and not 
specifically designed for the marine environment. They created a patchwork of 
legislation. Deficits, such as lack of enforcement control, were also identified in 
most of the regional conventions governing the seas. As a result, it was decided 
that an overall integrated approach had to be taken at the EU level. The 
ecosystem approach had also been developed and strengthened as a new concept 
for legal environmental governance, both in the EU and at the World Summit in 
Johannesburg 2002. Hence, the marine strategy was also aimed at implementing 
the ecosystem approach in marine environmental protection in the EU.467 

As indicated by its title, the EU MSFD is a legal instrument with a framework 
structure, which could generally be regarded as a flexible design. The point of 
this design is to give Member States in the different marine regions the 
opportunity to identify measures according to their specific problems and 
circumstances. The MSFD promotes the performance of specific environmental 
status assessments within each region and the use of these assessments as a basis 
for the measures to be taken by each country. As mentioned, it is also an attempt 
to implement the ecosystem approach. To a large extent, the MSFD structure 
resembles the structure of the BSAP. 

The main goal of the MSFD is to provide more effective protection of the 
marine environment across Europe. Similar to the BSAP, it sets standards for the 
attainment of good environmental status in the marine areas of Europe. The 
directive originated from the intention to coordinate the measures of the marine 
waters in a more integrated way, based on the conclusion that to enhance the 
marine environment, it was not enough merely to strengthen the WFD or any of 
the other directives concerning water pollution. It became clear that other actions 
were needed, i.e. measures and structural approaches that could contribute to 
overcoming institutional barriers and over-arch the existing patchwork of 
legislation regarding the marine environment.468 The purpose of the MSFD is to 
ensure that the states in a region under the MSFD will cooperate and develop 
plans for enforcing the directive in relation to the specific conditions in the area. 
The platform for this cooperation should be potential regional agreements, 
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where such are available. The MSFD emphasizes that it shall contribute to 
coherence between the integration of environmental concerns in the different 
policies, agreements and legislative measures that have impact on the marine 
environment.469 

5.3.5.2 Purpose, Structure and Main Provisions 

5.3.5.2.1 Aim and Scope 
The MSFD and the WFD are complementary in terms of geographical scope or 
application. They also have similar aims and legal constructions. The WFD was 
adopted in 2000 and is already well established and incorporated in the EU 
Member States, while the MSFD was not adopted until 2008. The MSFD covers 
the marine areas in Europe while the WFD applies to inland water470 and coastal 
waters471. There is an overlap with 1 Nautical mile (NM), but one can generally 
regard the baseline472 as the dividing line. The MSFD is meant to function as a 
complement to the WFD. The purpose of the WFD is to establish a framework 
for the protection of inland surface waters, transitional waters, coastal waters and 
groundwater.473 The WFD also makes a separation of different types of water 
bodies.474 In regard to protecting marine waters and the impact of land-based 
pollution reductions it is primarily surface waters475 and coastal waters (which 
according to the definition in WFD Article 2(7) only includes the surface water 
that area) that are relevant to take into account, and will be the focus in this 
contest. The WFD calls for good ecological (and chemical) status of surface waters, 
while the Marine Strategy calls for good environmental status in the marine 
regions.476 Although the directives use different concepts for the aim of the status 
to be achieved, they are to be similarly understood. Good environmental status may 
suggest a slightly broader approach, including a social-ecological systems 
perspective, as opposed to good ecological status. Even if the main focus and point 
of departure in the MSFD is also the ecosystem, the definition includes the 
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sustainable use of the ecosystem, thus encompassing the link between social and 
ecological systems. 

The definition of good environmental status found in the MSFD is taken to 
mean the following: 

 
“…the status of marine waters where these provide ecologically diverse and dynamic oceans 

and seas which are clean, healthy and productive within their intrinsic conditions, and the use 
of the marine environment is at a level that is sustainable, thus safeguarding the potential for 
uses and activities by current and future generations…”477 

 
Exactly what signifies good environmental status varies and is specific to each 
sub-region. The environmental status is moreover determined on the basis of 
specific quality descriptors found in Annex I of the directive. The status concept 
is defined more specifically through a number of targets and indicators in both 
the MSFD and the WFD, based on the ecological condition and status of the 
area to be evaluated. This is designed to create flexibility and ecosystem based 
structures. The definition of the goal will be specified for the current situation 
and scientific knowledge in each region. 

However, in contrast to the definition found in the MSFD regarding good 
environmental status, the WFD refers only to the quality of the structure and 
functioning of aquatic ecosystems, and then refers to the indicators and 
classifications for different kinds of aquatic systems, found in the Annexes to the 
directive.478 One of the quality descriptors determining good environmental 
status according to Annex I in the MSFD is minimized human-induced 
eutrophication. Seen in the context of the BSAP, this is a much clearer statement, 
stating precisely that it is the nutrient load stemming from human activities that 
is to be reduced. 

5.3.5.2.2 Main Provisions 
The MSFD requires the Member States to take necessary measures to: 

 
“…achieve or maintain good environmental status in the marine environment by the year 

2020 at the latest.”479 
 

According to the MSFD, each EU Member State – cooperating with other 
Member States and non-EU countries within a marine region – is required to 
develop strategies for its marine waters, i.e. a marine strategy.480 

In the initial assessment that is to be made in accordance with the strategies, 
several specified features, characteristics, and other parameters are to be taken 

                                                      
 MSFD, Article 3(5). 
 WFD, Articles 2(21) and 2(22). 
 MSFD, Article 1(1). 
 MSFD, Article 5(1). 



into account.481 The assessments must also consider, or use as their basis, other 
relevant assessments such as those carried out jointly in the context of regional 
sea conventions and make sure that the methodologies across the marine region 
are consistent and that transboundary effects are taken into account.482 This is 
the basis that the BSAP aims to provide. The initial assessments are also to be 
made in accordance with the WFD.483 

Criteria or characteristics for good environmental status are listed in Annex I 
of the MSFD, and this includes minimized human-induced eutrophication.484 
When determining the environmental status with regard to these criteria, 
Member States shall also take into account indicative lists found in Annex III.485 
Annex III contains indicative lists of characteristics, pressures and impacts. 
Regarding eutrophic substances, the following pressures and impacts are listed: 
inputs of fertilizers and other nitrogen- and phosphorus-rich substances (e.g. 
from point and diffuse sources, including agriculture, aquaculture, and 
atmospheric deposition) as well as inputs of organic matter (e.g. sewers, 
mariculture, and riverine inputs).486 

It is expressly stated and emphasized in the MSFD that the marine strategies 
are to be elaborated in cooperation within each marine region.487 Therefore it is 
worth noting that to achieve the kind of coordination referred to, Member States 
are obliged and encouraged to use existing regional institutional cooperation 
structures. The MSFD states another important factor: Member States must also 
coordinate their actions with third countries having sovereignty or jurisdiction 
over waters in the same marine region or those having territory in the catchment 
area. Here the MSFD specifically states that Member States shall build upon 
relevant existing programs and activities developed in the framework of 
structures stemming from international agreements, such as regional sea 
conventions.488 This means that regional seas conventions such as the Baltic Sea 
Convention and the relevant international forums are to be included, along with 
mechanisms and structures set up by the regional seas conventions. This would 
include HELCOM and the scientific or technical monitoring it provides.489 The 
quite deliberate intention, then, is to create a synergistic and integrated approach 
overarching institutional obstacles or lack of enforcement powers. This is also 
why the BSAP is so important as a platform for the regional implementation of 
the MSFD in the Baltic Sea area (see Section 5.3.4.2 above). This creates a link 
to a more ecosystem-based application of measures, because it provides the 
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possibility to base the strategy on information and future measures contributed 
by all surrounding coastal states. This structure of the MSFD, built directly on 
pre-existing legal structures and measures, also entails very few new laws or 
modifications of the regulation that has already noted. The regulatory 
perspectives of the MSFD remain restricted to a framework where relevant 
measures can be enhanced or developed.490 

5.3.5.2.3 Implementation 
The MSFD lays out a strict structure and timetable for the Member States to 
make an assessment of environmental status and, as a final stage, implement a 
plan of measures. Each EU Member State should develop a marine strategy for 
its marine waters. This strategy should aim at being specific to the state’s own 
waters, and at the same time reflect the overall perspective of the marine 
region.491 Marine strategies should end with initiation of a program of measures 
designed to achieve (or maintain) good environmental status. 

The initial assessment to be made according to the MSFD was due in July 
2012. By that time, Member States were to determine good environmental status 
and establish environmental targets and associated indicators. The core idea of 
the MSFD is for each country to cooperate within its marine region to create a 
marine strategy with the aim of achieving good environmental status. It is 
emphasized that this work shall be done in coordination and cooperation to 
attain coherence among the states in the area, so that all countries in the area 
work using a common approach. This is supposed to be done in two steps. The 
first step includes marine strategies, to be developed by each Member State and 
containing: a detailed assessment of the state of the environment; a definition of 
good environmental status at regional level; and the establishment of clear 
environmental targets and associated indicators. It furthermore obligates each 
Member State to implement a monitoring program.492 The second step is to 
develop and eventually adopt a program of measures. 

In one way this structure provides a good tool for flexibility and adaptation. 
Just like the BSAP, it provides the Member States with a wide margin of 
discretion in implementation. The states bound by MSFD obligations are free to 
assess and determine the measures they must take to implement the directive. 
Furthermore, the MSFD is an adaptive structure in the way that environmental 
assessments and monitoring data are to be used as the basis for the programs of 
measures.493 Still, criticism has been directed towards this structure, since in 
practice, this flexibility is strictly limited by an implementation strategy developed 
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by the European Commission (the Commission). This Common 
Implementation Strategy  (CIS) provides instructions on what to take into 
account in developing a strategy.495 The marine strategies that are to be developed 
by each Member State must contain a detailed assessment of the state of the 
environment, a definition of good environmental status at regional level, and the 
establishment of clear environmental targets and monitoring programs. On the 
other hand, the MSFD CIS could also be regarded as tool for balancing the 
flexibility given to the states with a steering mechanism to guarantee thorough 
enforcement. In this perspective, the CIS could also be regarded as a specific 
mechanism for balancing general strategies or theories for adaptive governance 
with general legal requirements. (Cf. the discussion on this in Section 3.5.2 in Part 
I and Section 5.2.1 in this Chapter). Since the MSFD follows an adaptive 
management approach, there is also an explicitly adaptive mechanism in the 
requirement to keep marine strategies up to date and ensure a review of these 
strategies every six years. These assessments and the strategy to be developed can 
generally be seen as adaptive and flexible; the states – on their own and in the 
marine area – have the possibility to adjust their findings and measures to their 
specific circumstances and current knowledge. However, as opposed to the 
flexible features and measures in the Helsinki Convention, the EU has an 
extended and advanced structure for compliance review. 

In the EU, the Commission has been provided the competence and 
responsibility to monitor the application and implementation of EU legislation. 
(See more on EU enforcement in Section 3.4.2 and compliance in 3.7, and 8.2). 
As mentioned earlier, this task is performed primarily through communication 
with the Member States and, in cases of non-compliance, the Commission shall 
seek solutions for how the Member State can modify its implementation.496 The 
Member States are obliged to take all measures to ensure compliance with EU 
legislation.497 The threat of being taken to court and not least the financial fines 
that non-compliance can entail a rather effective control mechanism.498 This is 
especially true in light of HELCOM’s lack of sufficient competence to act, and 
in comparison with international law generally. This means that the EU Member 
States have other incentives to implement the obligations within the MSFD with 
care. On the other hand, because the MSFD in itself does not impose any direct 

                                                      
 EU MSFD CIS, The Common Implementation Strategy for the Marine Strategy Framework 

Directive, “Learning the lessons and launching a re-enforced phase of implementation”, Strategic 
document including a work programme for 2014 and beyond, Final version agreed by Marine 
Directors on 5/12/2013. 

 Markus, T., “Changing the Base: Legal Implications of Scientific Criteria and Methodological 
Standards on what Constitutes Good Marine Environmental Status”, Transnational Environmental 
Law, 2012, pp. 153-157. 

 Article 17 TEU. 
 Article 192(4) TFEU. 
 See further about this supervision of the Commission in: Jans, J. H. and Vedder, H. H. B., 2012, 

p. 170ff. 



measures and has a flexible and open approach, the question of how to establish 
a breach arises once again. 

A monitoring program for ongoing assessment and regular updating of targets 
should have been established and implemented by 2014 by each state. 
Secondarily, the states should develop and enter into operation a program of 
measures designed to achieve or maintain good environmental status. This 
program of measures should have been developed by 2015. A second periodic 
assessment in 2018 will review progress made since the 2012 initial assessment 
and evaluate what is needed to reach the objective by 2020. 

5.3.5.3 The Coordinating Role of the MSFD 

5.3.5.3.1 Introduction 
The MSFD was designed to create more coordinated marine protection, 
incorporating both EU legislation as well as international law. It also states that 
it aims to take a transboundary approach. This means that its territorial scope 
goes beyond the areas of Community waters and takes into account the effects 
of pollution or other harm from third-party states, i.e. those that are not members 
of the EU.499 As such, the MSFD has a role as complement to the WFD and the 
directives coordinated with the WFD structure, and as a framework for other 
directives indirectly having a sector-specific role for marine protection and 
international law. 

The WFD was adopted in 2000 with an aim to create consistency in EU 
legislation on fresh water and take a new approach to water management. One 
part of the WFD aims to set up a structure for water monitoring with an 
ecosystem perspective in each Member State, through so-called River Basin 
plans. In addition, the WFD is connected to a number of sector-specific 
directives. These subordinated directives are thus implemented through the 
WFD but also have important impact on their own for the protection of both 
inland waters and marine waters, as such also forming a part of the MSFD 
framework.  Thus, it is important to also understand the role of the WFD when 
reviewing the measures and mechanisms of environmental legal governance in 
the Baltic Sea and other marine areas.500 

5.3.5.3.2 The MSFD and the WFD 
The complementary relationship between the MSFD and the WFD means that 
to a large extent the MSFD also reflects the structures and goals of the WFD, as 
described above. The MSFD mainly follows the adaptive approach set in the 
WFD. They both include an ecosystem approach where measures to be taken are 
based on the ecological prerequisites, although the WFD does not expressly state 
that it takes an ecosystem approach as opposed to the MSFD. (More on specifics 
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of the WFD and differences in comparison to the MSFD can be found in 
Sections 6.5.3 and 6.5.4). It also implies that the administrative structures and 
requirements set up in the WFD partly constitute the measures required to reach 
the aim and obligations set up in the MSFD. As a majority of the pollution and 
deterioration in marine waters are caused by land-based sources, the necessary 
measures must mainly be taken on land and in the catchment area. The catchment 
area is not included in the geographical scope of the MSFD, so it follows that the 
aim of the MSFD has to be enforced by the measures and structures that are 
already set up under the WFD for such activities.501 To accomplish the goals and 
objectives established by the MSFD, the Member States also have to set up 
monitoring structures as required by the WFD. However, the obligations in terms 
of environmental quality assessments in accordance with the WFD will not 
suffice to accomplish the goal of the MSFD because of their different scope. The 
WFD contains requirements regarding a combined approach for both point and 
diffuse sources.502 Measures to be implemented are inter alia emissions control 
based on Best Available Technique, emissions limit values, or in the case of 
diffuse emissions, controls applying Best Environmental Practice. The 
requirements in the WFD focus primarily on the status of inland waters and 
coastal waters. Thus, it is important to make clear that the implementation of the 
MSFD marine strategies may entail additional measures within the institutional 
structures laid down by the WFD.503 

5.3.5.3.3 Coordination 
In addition to its complementing role in relation to the WFD, the MSFD is also 
meant to have a coordinating role. This coordination and integration of pre-
existing laws involves the review of assessments and measures taken in these 
older pieces of legislation and then attempting to combine them with the 
assessment criteria and strategies to be produced by Member States according to 
the MSFD. Other legislation that is particularly emphasized in the WFD504 is the 
implementation of the Urban Waste Water Treatment Directive 
(91/271/EEC)505 concerning wastewater and discharges from certain industrial 
sectors; the Nitrates Directive (ND) (91/676/EEC)506 that aims to prevent 
nitrates from agricultural sources from polluting ground and surface waters; and 
the Integrated Pollution Prevention Control Directive (IPPC) (96/61/EC)507, is 
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now replaced by the Industrial Emissions Directive (IED) (2010/75/EU)508 
regarding limitations and prevention of industrial emissions. These directives 
now comprise an integral part of the WFD and are keys to implementing the 
goals of both the WFD and the MSFD.509 

This coordination of the directives and measures has implications for the 
review of assessments criteria, as these additional measures are to be included 
and taken into account when assessing the consistency of these criteria.510 This 
is a potentially significant challenge for the states involved, since all these 
directives have different criteria, and very different numbers and types of 
categories for such criteria. However, the EU has made an effort to bridge this 
by taking a decision to elaborate on a common understanding of the 
determination of good environmental status.511 This seems like a necessary 
approach, given the conflicting and manifold numbers of criteria and measures 
to take into account and the advanced scientific knowledge that such 
determination acquires; it also limits flexibility. 

The role of the BSAP in connection with this is to provide a basis, or a 
platform, for the regional implementation of the MSFD and its subordinated 
directives. Thus, the problem of coherent approaches for assessment criteria and 
measures required in the MSFD could also have an impact on the 
implementation of the measures and obligations in the HELCOM BSAP and the 
Helsinki Convention. All the HELCOM Parties, with the exception of the 
Russian Federation, are EU Member States. Hence, they are obligated to 
implement the marine strategies. To a large extent the Parties of HELCOM will 
most likely, primarily, aim to enforce the EU requirements, due to the much 
stronger control structure that the EU imposes. This enhances the willingness to 
cooperate in HELCOM, but will still make the flexible and soft-law-like 
requirements in the BSAP a lower priority. Most of the requirements that can be 
extracted from the flexible and vague writings in the BSAP are similar to those 
likely adopted as a result of the MSFD. This also makes it likely that to the extent 
that the implemented measures in the MSFD reflect the BSAP, the HELCOM 
Parties will end their efforts there. Within the national implementation programs 
required by the BSAP, states mainly report the same measures as those 
implemented as a result of the obligations in the MSFD. This may not be a 
problem, except for the extra efforts that must be made to include the Russian 
Federation. However, the measures taken in this matter will not be effective 
enough unless the reduction targets found in the BSAP are also reflected in the 
assessments made in regard to the MSFD. Whether the flexibility and adaptive 

                                                      
 OJ L 334, 17.12.2010, p. 17–119. 
 Markus, T., Schlacke, S. and Maier, N., 2011, pp. 74ff. 
 See MSFD Article 8(2) and (3). 
 Common Understanding of (Initial) Assessment, Determination of Good Environmental Status 

(GES) and Establishment of Environmental Targets (Articles 8, 9 and 10 MSFD), workning 
document, endorced by WG GES in december 2011. 



approaches taken in this combination of regulations are effective is not yet 
known. The national implementation programs submitted to HELCOM do not 
specify any additional measures. The risk is that the flexibility in this regard 
provides leeway for avoiding those further measures that are implied by the 
BSAP, instead of strengthening their application. On the other hand, if not 
implemented through the MSFD, it is also uncertain what further measures 
would have been taken at all; instead, from this perspective, the implementation 
of measures within the realm of the BSAP is secured because of the stricter 
compliance review provided by the EU.512 

Another aspect of the coordination of EU legislation is that the norm 
hierarchy in EU. As some of the main sources of eutrophic pollution come from 
agriculture, the possibility to implement restricting measures in this area is vital. 
However, agriculture in the EU is primarily regulated in a different policy area – 
the Common Agricultural Policy (CAP) – and thus is not treated as an 
environmental issue.513 This does not mean that the possibilities to affect 
agricultural policies and adopt legislation focusing on the environmental effects 
of agriculture are totally lacking, but it does complicate the situation. It entails 
inter alia that the Member States cannot make far-reaching modifications of 
agriculture-related rules in their national legislation. However, the ND, which 
aims directly at regulating agricultural practices to decrease emissions of nitrates 
as an environmental protective measure, was also adopted with a basis in the 
environmental policy area. This implies that such multi-policy measures are 
possible. It is also stated in the MSFD that when the Member States find that 
changes are needed in such other areas of EU policy, they shall inform the EU 
Commission that revision is necessary.514 However, what effect such information 
will have remains to be seen. 

5.4.1 Summary 
This chapter presented a general review and elaborations of how adaptive and 
flexible governance features can be identified. Adaptive and flexible governance 
features were compared to different legal functions and mechanisms. Through 
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defining and comparing such functions, the following legal mechanisms were 
found to be important for adaptive and flexible features within law: 

 
- Institutional design 
- The form of general obligations/provisions 
- Environmental law principles 
- New regulatory approaches (Ecosystem Approach) 
- Pluralistic or polycentric legal governance 
- Review structure and power  

 
These mechanisms or features within law are thus set out to guide the review of 
the regulatory instruments for the Baltic Sea area. 

When reviewing the international and regional regulatory instruments found 
in the Baltic Sea area concerning eutrophication, it has become clear that there 
are many adaptive and flexible features reflected in these legal structures. Not all 
of them seem to be the result of a conscious choice of legal or institutional design, 
however. Some are rather an incidental consequence of how the system of 
international law is structured and functions in practice. Others are clearly 
designed to integrate these features of governance. Whether deliberately added 
to these instruments or not, the features that follow still add important functions 
to the regulatory system, seen in the light of governance for social-ecological 
resilience, while also creating critical regulatory concerns regarding control, 
compliance review and enforcement. 

 
Institutional Design and general Obligations or Requirements. As stated, institutional 

design and the obligations or requirements found within the regulatory 
provisions are a first important way to identify flexibility and adaptability in law. 
The level of adaptability and flexibility in a legal instrument is connected to inter 
alia its construction, or procedural structure. Furthermore, in connection with 
issues of design, it is a fact that the obligations or requirements found within a 
legal instrument can also be more or less flexible or adaptive in the way they are 
formulated. This is defined by inter alia whether they are direct and strictly 
regulatory or have more of a vague or even goal-oriented form, for example. 

The EU has focused on developing open structures and new regulatory 
features through new governance for a long period of time, but this has been less 
acknowledged in international law. In international environmental law, features 
for reviewing, updating and even amending agreements have been developed. 
Moreover, the role of international governing organizations, such as IGOs and 
other institutional arrangements, has changed rapidly in recent decades. This also 
has significant consequences for adaptability and flexibility in international 
institutional structures. The environmental laws of EU have developed adaptive 
features both by creating important framework legislation and by opening for a 
more direct cooperation with stakeholders. 



In the Baltic Sea area, new legal instruments have been adopted and created 
with the intention to be adaptive and flexible in many different ways and with a 
clear ecosystem focus. These are primarily the MSFD (together with the WFD) 
and the BSAP, which are based on a goal-oriented approach and where the 
environmental goal directs the actions and measures that states shall take. This is 
a widely flexible approach with much freedom for the state Parties to choose 
measures as they see fit. It must also be noted, however, that the Parties are still 
required to work towards a common goal, and that to some extent the procedures 
and assessments to accomplish this are also reviewed and continuously evaluated 
in an adaptive cycle within the regulatory structure. Thus, exerting some level of 
control while still assessing compliance is difficult due to various reasons found 
within both the regulatory structure and the environmental prerequisites (more 
on this in Section 8.4). 

The previous older regulatory instrument, the Helsinki Convention, also 
includes many features that are more or less adaptive and flexible. International 
law can generally be seen as a flexible institution because the state Parties are 
always free to implement their obligations as they see fit. This provides a 
significant margin for national and local preferences and prerequisites for 
implementation strategies. The Helsinki Convention has a dubious structure – 
something between a framework agreement and a traditional IGO. It lacks power 
to act on non-compliance, or to adopt new provisions and amend the 
Convention without consent from the Parties. However, it does have the 
obligation to continuously review the contents, update scientific data and adopt 
Recommendations to the Parties. It also keeps much of the detailed requirements 
in Annexes that can be amended. In addition, the requirements and obligations 
found in its main provision are vaguely formulated and leave considerable 
flexibility for Parties in their choice of implementing appropriate measures. 

 
Principles. As has been defined in the evaluation made in the beginning of this 

Chapter, one of the most apparent ways to incorporate flexible and adaptive 
features in an international environmental agreement is through general 
environmental law principles. These principles are designed to be both adaptive 
and flexible. What they entail in terms of requirements changes in accordance 
with the continuous change in the environment, the specific situation in which 
they are applied and emerging technical and scientific developments. 

International law and the EU law regimes have adopted and apply the 
environmental law principles as an important tool for creating flexible regulatory 
instruments. This impact is important compared to the more general adaptive 
features, especially in international law – and in this case the Helsinki Convention 
– which do not express that the focus of these adaptive features must necessarily 
be based on environmental change. 

The Helsinki Convention has integrated some of these principles as part of its 
fundamental obligations. This primarily involves the Precautionary Principle, 
being the most acknowledged environmental principle, but another focus is also 



taken with the principles of Best Environmental Practice and Best Available 
Technique, which are included in all articles and Annexes that focus on land-
based sources of pollution. This could also have effects on the measures chosen 
by the Parties to reduce eutrophication. As the MSFD and the BSAP build on 
the concept of ecosystem approach, it could be concluded that they integrate the 
Precautionary Principle, since this principle is a basic feature in the ecosystem 
approach. As stated, the concept of ecosystem approach has the potential to 
further the preventive and precautionary approaches taken with the introduction 
of the environmental law principles. With a focus on the status of the ecosystem 
and emphasis on adaptive and pluralistic measures, it could be a tool that further 
merges social and ecological systems in legal governance. 

 
New Regulatory Approaches – Ecosystem Approach. Framework structures have also 

become an important feature of the EU environmental regulations, as an 
approach to new governance. Such approaches are especially reflected by the 
WFD. However, framework structures are generally integrated. Adopting 
framework structures is connected to integrating new regulatory approaches and 
the acknowledgment of the ecosystem approach. The concept of ecosystem 
approach is the newest and least developed aspect of flexible and adaptive 
features in environmental law that steers towards a clear ecosystem focus in 
regulatory approaches. As stated above, the concept also clearly reflects features 
of resilience governance, not least the aspects of adaptive governance. 

With the MSFD and the BSAP, the ecosystem approach was adopted and 
acknowledged by both the EU and HELCOM and created a significant change 
towards new regulatory approaches in the Baltic Sea area. The implementation 
of the ecosystem approach has definitely brought adaptive, flexible and open 
structures into the regulatory instruments. According to the most well-developed 
definitions, the approach is creating a whole net of mechanisms for adaptive 
resilience governance. That this concept was implemented both in the EU 
regulatory instruments as well as within the HELCOM regime with the BSAP is 
an important contribution to the regulatory structures of the Baltic Sea area. As 
opposed to more general adaptive features, the structures and features laid out 
by the ecosystem approach are directly and specifically focused on the ecosystem. 
The WFD, the MSFD, and the BSAP, are naturally more ecosystem-centered in 
their adaptive features compared to the Helsinki Convention. However, the 
focus of implementing the Helsinki Convention has also changed significantly 
with the adoption of the BSAP. 

 
Pluralistic Legal Governance. Parallel regulatory instruments provide a multitude 

of measures and provide further solutions to the problems encountered, and thus 
provide a potential structure for adaptive and flexible approaches. Prospects for 
adaptivity, flexibility and pluralistic approaches in the regulatory structures of the 
Baltic Sea area can be seen in the multiplicity of legal instruments for the region. 
The EU legislation applicable, i.e. the WFD and the MSFD, has had an important 



role in pushing for new approaches and action in the Baltic Sea area. EU also 
includes a review system that has greater potential than the self-reporting made 
to HELCOM; this regulatory plurality also provides other incentives for states to 
take action. Although the impact and role of the requirements and structures set 
out by the Helsinki Convention are not regarded as particularly strict, in the sense 
that they would create direct demands resulting in apparent effects for the actions 
taken by the state parties, they are not in any way insignificant in their role for 
environmental change. This is especially true when seen in relation to the EU 
directives that set an important new standard for legal requirements and their 
implementation, also within the convention regime. 

 
Review Structure. As a final point it is important to realize that it is not only the 

substantial contents that are important in a legal instrument. The overarching 
structure and powers are also of great significance, since international legal 
instruments are composed of complementing features. Therefore, if the 
substance – i.e. the requirements of an agreement – is vague or imprecise, this 
could be compensated or safe-guarded to some extent by a review structure and 
monitoring. Such features in a regulatory structure could ensure enforcement and 
proper operationalization. This is a brief reflection on the subject, but these 
issues are investigated and evaluated further in Chapter 8 on compliance. Based 
on those reflections or investigations made, it can be stated that while HELCOM 
lacks competence to act on alleged non-compliance, it does review the provisions 
and the implementation continuously. As a result, Annexes and 
Recommendations are issued. These are meant to guide the implementation and 
give more substance to any requirements that are vague. Furthermore, the Parties 
are still required to report on their implementation. Not least the BSAP has a 
more well-developed system based on an adaptive review system where measures 
and results are to be continuously assessed by HELCOM. In addition, the EU 
has significant review structures that concern a majority of the states in the Baltic 
Sea area. Thus, many of the overlapping requirements of the different 
instruments, especially those connected to the BSAP, will also be enforced 
through the control mechanisms of the EU. Moreover, the EU has developed 
significant documents with guidance for implementation in order, to balance the 
flexibility of the instruments. 

5.4.2 Conclusions and Final Remarks 
In the summary above, it is clear that the regulatory structures of the Baltic Sea 
include many important features that correspond to flexible and adaptive 
governance approaches. However, some issues on adaptability and flexibility in 
legal structures deserve further discussion in a few concluding final remarks. 

The ecosystem approach is often blamed for being a complex, vague concept 
that is difficult to apply. In this brief review of the regulatory structures in the 
Baltic Sea area, it rather seems as if the ecosystem approach is a functional 



concept in its attempt to create both adaptive and flexible structures with 
regulatory measures based on the prerequisites of the ecosystem. However, the 
review presented here has not been a study of the details of how the ecosystem 
approach is elaborated; it is a matter for another part of this study to identify how 
the assessments and ecosystem matches are actually pursued and accomplished 
(see primarily Section 6.7). Still, on a general level, the aim to integrate the 
concept of the ecosystem approach in the HELCOM structures clearly shows 
that it is not merely a new principle or concept of management, but that it makes 
an important difference for the focus at a governance level.515 This approach 
even has the potential to transform preexisting structures and provisions in a 
regulatory regime. The concept seems to have the potential to create a whole new 
layer of governance approach, as opposed to constituting another cog in 
machinery of environmental law. 

Related topics that have not been mentioned or reviewed to any extent in this 
chapter include, first of all, the issue of ecosystem match, which could potentially 
be created by the ecosystem approach. Furthermore, the question of how 
compliance is to be reviewed or regarded in relation to flexible and adaptive 
features is not examined here. One aspect that is important to review when 
looking at the applicability of the ecosystem approach is the issue of scales, i.e. 
temporal and spatial scales. One significant feature of the ecosystem approach is 
the use of the ecosystem as a basis for measures and management. However, the 
issue of how we define the boundaries of the ecosystem then becomes rather 
crucial. It involves the boundaries for the management and the measures taken. 
Furthermore, exactness in ecological assessments of different types of indicators 
is crucial for success, together with a strict coordination of applicable matching 
regulatory measures or approaches. These are issues that also need to be reviewed 
in order to provide a complete picture of the effectiveness in these governance 
approaches. They are also very important aspects in the resilience features of 
coordination and ecosystem match, and they will be reviewed later in this study. 
(These aspects are also assessed further in the next chapter). 

To accomplish transformability in a system governed by law, i.e. for law to be 
a substantial driver for change in the social-ecological system, a combination of 
features is important. As stated, international law and international agreements 
are built on a structure of both form and substance and the interplay or relation 
between these different sides of the agreement is important for its effectiveness. 
The level of flexibility on the international level could contradict the possibility 
for law to direct state behavior. Thus, it is important that the agreement also 
includes structures for compliance control; otherwise there is a risk that states 
will use this flexibility as a loophole to avoid further measures, instead of a 
possibility for stronger enforcement of those measures. An agreement with high 
flexibility and a lack of effective compliance monitoring could be regarded as a 
weak agreement where the level of trust between the Parties is low. If the object 
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of regulation also is difficult to monitor, meaning that there are opportunities to 
free-ride, this will make all Parties less inclined to engage in strong 
implementation. This is especially a risk when Parties to a weak agreement also 
have a lot to lose, i.e. when enforcing strong measures is costly, as in the case of 
preventing eutrophication. 
Flexibility and adaptive features also provide great potential for flexible 
approaches on other levels in regulatory structures and thus for adapting and 
changing approaches with acquisition of new knowledge, as resilience 
governance features demand. This is also the character of the regulatory structure 
of the Baltic Sea area. While it is possible to conclude that the regulatory structure 
of the Baltic Sea area does include aspects of flexible and adaptive features, many 
other aspects remain to be reviewed in order to evaluate overall effectiveness. 
The next chapter will focus on cross-scale actions, pluralistic regulation and the 
effects and functions of diversity and multi-level structures. 



In this chapter, the aim is to review Baltic Sea legal structures in terms of multi-
level legal structures and polycentric governance approaches.516 In the resilience 
theories, multi-level, cross-scale and polycentric governance approaches are 
generally regarded as important because they represent a governance approach 
that could match ecological dynamic structures and scales as well as provide for 
a diversity of measures (Section 2.3.2.2). In a perspective of law, this raises 
questions regarding both how parallel regulatory regimes are structured and 
intertwined, and the extent to which legal regulatory approaches are able to match 
ecosystem scales. Furthermore, issues regarding authority, review and 
implementation of measures in such overlapping, polycentric regulations need to 
be reviewed and discussed. This also relates to questions of institutional or 
regulatory coordination. 

The chapter outline is as follows. After the introduction in this Section, to 
Cross-Scale Interaction, Multi-Level Structures, Diversity and Redundancy, and 
what these features could entail in terms of governance structures and law, the 
first part of the chapter presents a general review and discussion on the existence 
of multi-level and polycentric governance approaches and structures in 
international and EU law. This general review includes an assessment of what 
effect such approaches and structures may have from a regulatory point of view. 
This concept is summarized as multi-dimensional and dynamic legal structures. In 
addition, the ecosystem approach, as a factor in such governance, will also be 
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evaluated with regard to whether it contributes to a more nuanced structure with 
ecosystem-based regulatory structures, this will be evaluated primarily in terms 
of scale and ecosystem match. Furthermore, the question is assessed of whether 
overlapping and multi-level governance also provides a good basis for a diversity 
of measures in legal contexts, as well as how this governance can be coordinated 
and the consequences of such regulation. Secondly, this chapter evaluates the 
extent to which the ideas and concepts of Cross-Scale Interactions, Multi-Level 
Structures, Diversity and Redundancy, as they are presented in resilience 
research, are reflected in the legal regulatory regimes applicable to the Baltic Sea 
area. This part of the chapter also presents an evaluation and discussion of the 
potential for diversity in measures and the role of the concept of an ecosystem 
approach. The chapter is divided into two main parts, with the first part covering 
Multi-Dimensional and Dynamic Legal Structures, and the second part is being 
based on the first review and is focusing on Redundancy and institutional 
measures for coordination of regulatory instruments. 

Multi-level and polycentric governance in a broader sense are complicated 
concepts to define, but they are generally displayed in how societies are governed. 
Multi-level governance is generally seen as the concept of governance consisting 
of organization and governance at different dynamic levels, including nested, 
intertwined contacts and cooperation among a number of different kinds of 
actors and organizations.517 This is a view that could be seen as providing a 
conceptual tool for the dispersion of governance, decision-making, and 
management action, which represents how most societies are governed. The 
concept is mostly used and applied in a non-specific sense in resilience research, 
and in the context of this study it will be used in general terms. Cross-scale 
interaction within resilience governance is directly related to the view of social-
ecological systems as a range in connected adaptive cycles acting on different 
scales and in different phases of the current adaptive cycle. The idea here is that 
in order to match such scales, a governance and management system must act in 
a coordinated, interconnected way on different scales – just like the social-
ecological system.518 Diversity in these kinds of structures is a result of these 
dynamics and is often connected to an idea that a multitude of parallel measures 
provide alternative options for response; that these measures can be applied on 
different scales and in parallel at different levels in the governance system to 
create redundancy. Redundancy in multi-leveled structures thus allows a 
multitude of complementary measures on matching ecological scales. To some 
extent, is this also connected to a general idea within resilience research: 
appropriate measures are found if actors involved are given a possibility to 
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experiment and try out what is and is not effective.519 This diversity of measures 
is meant to be a response to the diversity of sources and causes of environmental 
problems, and in addition at different levels in a dynamic system.520 

All of the issues discussed above must also be connected to questions of 
institutional coordination. In multidimensional governance structures, 
institutional coordination is crucial from a practical perspective. It is even more 
necessary in terms of regulatory structures. In addition, when it comes to 
institutional fit and matching scales of the ecosystem and biophysical dynamics, 
coordination together with adaptive co-management is claimed to serve a special 
purpose in attempting to adjust the measures and approaches taken in each 
dimension or on each institutional level to the appropriate scale of the problem. 
This adjustment results from the fact that actors in each part, or level, of the 
system will be more likely to have the ability to see the needs and particular 
circumstances for application of measures in that specific part of the system.521 

While multi-level governance is the concept most frequently used, it is often 
also seen as being parallel to polycentric structures, which is the case in resilience 
theories. Polycentric governance can in brief be described as a governance system 
with multiple, nested, governing authorities at different scales, which is a 
description comes close to a general comprehension of multi-level governance. 
One could also add a horizontal perspective in comparison to multi-level 
governance, which tends to suggest more of a hierarchal or vertical multiplicity. 
It also comes close to nested regulatory structures in an international setting. As 
noted earlier, the legal system is by nature similar to resilience structures in this 
regard. Law is developed, structured, designed, adopted and implemented at 
many different scales and levels in parallel, in different legal regimes, and is often 
governed by separate authorities or administrative organizations. Law is 
constituted by nested systems and measures that function in parallel on different 
levels, at different geographical and temporal scales. The chosen geographical 
scale will affect the system design and the kind of measures and mechanisms 
chosen to fulfil the aims of the current institutional structure.522 

International law – global and regional – imposes obligations that states have 
to uphold and reflect in relation to the other states. The monitoring of 
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compliance with these obligations is handled individually and differently in each 
separate regime or treaty body. At the same time international law also gives rise 
to national laws with rights and duties on a national or even local level, through 
transposition and implementation. These national laws, together with the pre-
existing web of national laws, are in turn monitored at different levels in the 
national system. In addition, regional organizations such as the EU also have law-
creating structures and functions that impose a separate legal regime with 
consequences on all regulatory levels. EU laws are also implemented in parallel 
and partly in an overlapping fashion, to both national and international legal 
systems. This is a visualization of how law by nature also can be said to be a 
multidimensional and cross-scale with parallel obligations and authorities.523  

The majority of the EU legislation is binding on a national level in the EU 
Member States, thus creating an additional layer to the nest of national laws.524 
With regard to the EU, the Member States also have separate reporting and 
compliance responsibilities. In some instances and as yet another dimension, EU 
law may be intertwined with or include links to the conventions to which the EU 
is also a Party – as in the case of the water protection directives. In cases where 
the EU is Party to a convention, another level of law also arises since the 
convention provision becomes binding on all the EU Member States in the EU 
legal regime.525 In short, the legal systems are in themselves multi-level, 
polycentric and intertwined, thus creating a platform for a diversity of measures. 
However, how this actually turns out – what the consequences are and to what 
extent it really leads to the application of multiple measures, with a match to the 
ecological scale, and whether such measures will achieve the effects intended in 
the theories on resilience governance – depends on how the states cooperate and 
incorporate these different regime requirements, and the actions taken to create 
ecosystem match. 

The intertwined legal structural processes that drive development towards a 
more polycentric and diverse system cannot and should not be stopped or 
rewound, but the overall situation and basis for this development do raise a lot 
of questions that must be dealt with, and indeed some problems that must be 
addressed. There has been a debate regarding this diversity in the international 
legal system, both in the international community and the world of research on 
international law, focusing on the effects of this development of incoherent, 
fragmented and pluralistic or polycentric systems of law. The risk of overlapping 
and parallel regulations is for example that the rules could contradict each other, 
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or that conflicts in the applicability of laws will arise.526 A related question, which 
is central in international environmental governance regards to scale and the level 
of authority on which the responsibility for different environmental problems 
should be placed, and what fragmentation means for environmental regimes.527 

As stated earlier in this chapter, the ideas and concepts of cross-scale interactions, 
multi-level structures, diversity and redundancy, as they are developed in the research on 
social-ecological resilience, will be assessed and evaluated in relation to law and 
regulatory structures. The purpose of this chapter is to explore these perspectives 
of dynamic and cross-scale interactions in relation to regulatory aspects of 
governance.528 Hence, the goal is not to discuss these issues from a 
straightforward multi-level governance perspective. In line with the main aim of 
the overall study, the role of regulatory structures in the governance system that 
will be evaluated. The aim is to assess how and to what extent law represents or 
contributes to the kinds of dynamic and diverse structures connected with multi-
level governance and polycentric governance structures. In addition, the goal is 
also to assess the consequences this may have from a legal perspective. There is 
reason to believe that while on the one hand, law definitely exhibits multi-level 
and polycentric structures similar to those promoted in resilience governance 
theories, on the other hand, it presents a risk of creating an excessive diversity 
and multitude of measures in relation to what is cost-effective and possible to 
administrate in a purposeful manner. These aspects of polycentric legal structures 
could create obstacles for effective regulation.529 A diversity of regulations and 
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requirements at different levels of the legal structures may make implementation 
and compliance control more difficult. At the same time, such structures create 
a basis for new regulatory situations, solutions and approaches. 

These new regulatory situations, solutions and approaches also need further 
evaluation. At the center of all this is the goal of enabling institutional match, i.e. 
to ensure that the measures taken fit the environmental problems and the 
ecological scales. Regulatory approaches must also reflect this correspondence, 
and this is why it is valuable to explore these structures further from this 
perspective. In addition, institutional structures must be implemented or 
structured differently at different levels. The institutions created must be in line 
with ecological scale and biophysical dynamics.530 

The review here focuses on the following main topics. Multidimensional legal 
structures are examined by focusing mainly on what these structures are and 
whether they are present in the Baltic Sea area. Furthermore, issues concerning 
allocation of authority will be in focus, with the aim of identifying how authority, 
responsibility and implementation of obligations are allocated in multi-
dimensional legal structures. Interaction and coordination of different 
instruments and regimes are also important topics, i.e. assessing the 
consequences of legal regime interaction in terms of interpretation, effectiveness 
and how such instruments are coordinated. Ecosystem approach and 
institutional fit will also be discussed, as they in many aspects are key and the aim 
of multidimensional structures. How can multidimensional, dynamic legal 
structures and overlapping regulations contribute to the ecosystem approach and 
create institutional ecosystem fit? Lastly, in a section of their own to tie these 
different topics together, questions of diversity of measures and redundancy are 
reviewed. The focus then being whether multidimensional dynamic legal 
structures and overlapping regulations create diversity in measures and 
redundancy in implementation. Moreover, the goal is to find out what these 
structures entail from a regulatory perspective. 

First, these topics will be reviewed and discussed from a general perspective. 
Secondly, they will be applied to the legal regimes that are applicable to 
environmental protection and the prevention of eutrophication in the Baltic Sea 
area. 

6.2.1 Introduction 
One important issue to address in relation to multi-level and polycentric 
governance is the question of how to assess institutional levels in relation to the 
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ecosystem and environmental problems. In regulatory structures, this issue 
involves a question on the suitable level or levels for regulation to fit the problem 
at hand.531 It follows from the general principles of international law that each 
state is sovereign; each state decides on their own legal action, regardless of the 
magnitude or particularities of the problem. However, as a contrast, the 
foundation and the rise of international environmental law are built on the insight 
that some issues are best dealt with in cooperation on a transboundary scale, 
based on a common interest to protect the environment and common resources 
(see Section 2.2.1).532 Furthermore, it can be concluded that this development of 
international law includes the acknowledgement that action in one sovereign state 
can cause environmental harm to other states and that this is not internationally 
accepted.533 

A similar phenomenon is found when reviewing the EU legal regime. A 
general principle of EU law is the principle of subsidiarity, meaning that all 
measures or regulations shall be decided on locally and nationally to the extent 
possible.534 Only when a problem cannot be solved in a satisfactory way by means 
of national law is the EU to regulate the issue. This of course is given that the 
EU has been provided the competence by the Member States, and that the 
competence is shared and not exclusive to the EU – in which case the Member 
States are no longer permitted to legislate on the issue in question. But again, this 
implies that the policy area is more suited for regional regulation. The 
competence regarding environmental legislation of the EU is shared, however 
(Section 3.4).535 It is also a typical issue area where questions about different 
approaches or levels of regulation may emerge in relation to the problem at hand. 
It can thus be concluded that if an environmental problem is addressed within 
the EU legal regime, it is considered by the EU and its Member States to be of 
such nature that it must be addressed on a regional level.536 

When discussing multi-level and polycentric governance from the perspective 
of social-ecological resilience, the level or scale generally relates to the scale of 
the ecosystem. Thus, matching the institutional framework to the problem and 
achieving effective governance is determined from an ecosystem point of view. 
Seen from this perspective, it is significant that the concept of ecosystem 
approach has been adopted both by HELCOM and the EU in the relevant 
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directives (See Section 1.4.2 and Section 4.3). The ecosystem approach, as 
discussed in Section 3.6, is a regulatory concept that aims to make regulatory 
structures and measures ecosystem-based. This approach thus implies a variation 
and adjustment to the scale at which regulatory actions should be taken to match 
the environmental problem.537 

A general complaint regarding legal regulation of environmental problems is 
often that the regulation is not sufficiently adjusted to fit the problem and thus 
is not sufficiently flexible (see Section 3.5.2).538 It is often mentioned that top-
down legislative approaches regulate problems that appear mainly on a local level, 
although these problems also primarily should be handled at this level; this 
assertion appears in the research on adaptive governance. It follows that if only 
high-level, top-down regulation is created and applied, it will be difficult to match 
the regulation to small-scale local problems. This implies that measures taken to 
address the problems are not implemented at the right scale. Instead, there is a 
risk that a gap is created between the sources or causes of the problem – the 
object of regulation – and the institutional settings or authorities that are to 
control and regulate these activities. There are a number of ways to design legal 
structures to overcome such problems. One main reason that legislation is 
adopted on a broad scale or at top level to regulate a particular problem is that 
the problem appears on this higher level as well. As concluded previously, it is 
not an efficient approach to address problems that also appear on a large scale, 
only at a local level. Instead, most environmental problems have to be 
approached on several levels in parallel. One purpose of the ecosystem approach 
is to bridge these kinds of gaps, since the approach requires matching the right 
scale with a multi-level governance approach.539 This is also the basis for the EU 
legal regime and the subsidiarity principle. With the development of 
environmental law, however, the trends in environmental governance have been 
toward a centralized authority for environmental regulation, nationally, regionally 
and internationally.540 These laws still create an intricate, multi-level network in 
combination, but one that is just a little less diverse and dynamic. The increased 
focus on solving problems internationally has also led to an increasing number 
of international and regional regulations that often overlap and are applicable in 
parallel with each other. This web of legislative instruments or regimes is now 
the natural order of legal regulatory structures, thus creating pluralistic and 
polycentric systems.541 

In general, solving the same environmental problem requires legal measures 
at different levels in parallel. Regardless of the primary scale chosen to address a 
problem, capturing it with governance measures and regulation will demand a 
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wide and more diverse approach. The concept of ecosystem approach – as is also 
suggested in the theories of social-ecological resilience – emphasizes that multi-
level governance is essential for creating institutional fit.542 This, in a resilience 
governance perspective, implies much more than just regulatory levels and 
diversity, but these other aspects – for example participation – will be discussed 
in subsequent chapter. The focus here is on the basic foundations and 
prerequisites for multi-level and polycentric regulatory structures and how to 
coordinate redundancy. Having multiple legal regimes and overlapping 
regulations and requirements creates synergistic effects but also involves 
complications, contradictions and the risk of blurring the legal situation. This 
blur could make implementation difficult, contradictory, and widely different 
between countries. This situation could also result in a higher level of non-
compliance. However, this scenario cannot be discussed in general terms; it is 
necessary to assess the application of law separately in every given case, and 
evaluate the effects of the intertwined legal systems in each given situation.543 

6.2.2 Multi-Level, Polycentric Legal Regulation 
Multi-level and polycentric governance entail that measures should be taken in 
parallel at different levels and scales of regulation. It is therefore relevant to 
scrutinize further the international and EU legal systems to find the extent to 
which parallel and multi-level regulatory measures are applied, and the 
consequences this could have for the legal system. In addition to providing 
institutional adjustment to the scale of the ecosystem and the environmental 
problem at hand, such regulation would allow for a multitude of complementary 
or even overlapping measures [hereinafter called multidimensional legal 
structures]. This kind of regulatory structure would also mean that a number of 
different organizations, or institutions, are responsible for controlling and 
regulating the same issue. The extent of their authority then becomes important 
to define, not just in relation to a convention Party but also in relation to other 
organizations. Thus, authority and coordination of different legal instruments 
and their administrative arrangements must also be investigated in more detail. 
These issues are the focus of this section. 

As explained above, the international legal system has developed to large 
extent in a dynamic way, resembling the ideas behind polycentric governance, 
with a multitude of legal regimes, agreements and institutional organizations 
focusing in many cases in parallel on regulating the same problem. It has long 
been a recognized phenomenon in international legal research and the 
international community that international law creates a fragmented system of 
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different agreements.544 The system of international law has expanded 
dramatically since the establishment of the UN in the late 1940s. The 
international law complex has in recent decades particularly emerged in this way 
by a continuously increasing number of international agreements.545 The question 
then is what consequences this entails, and how this number of agreements may 
affect implementation and application of laws under different circumstances. 
Another question is whether these features in the legal system also match those 
in resilience thinking and the aims identified within resilience governance – such 
as fostering complementary measures and adding a wide range of measures to 
complex problems with many sources, as a way to find effective solutions. As 
has been stated in the introduction of this study, it is important to realize that it 
is the functions behind these features and formal concepts that are interesting to 
compare. 

Effectiveness and compliance are central issues when it comes to 
multidimensional legal structures and governance. Effective implementation of 
coexisting multiple legal regimes and the multitude of requirements resulting 
from such systems is linked to the governance structure as a whole. That is, 
effective implementation is connected to a system including compliance 
mechanisms, the level of coordination between both the different regimes and 
the different measures required within different regimes. This is also linked to 
issues on clarity and transparency.546 Whether the prescribed measures are 
obligations of conduct or obligations of results is also of significance.547 If the 
measures required are detailed in terms of requiring a behavioural change by the 
Parties concerned, too many such requirements might be difficult and costly for 
states to implement and keep track of, and perhaps even contradictory if they are 
not clearly synergistic.548 

A state Party is obligated toward each separate organization to enforce given 
requirements. If requirements by separate organizations, or institutions, are 
overlapping or synergistic, the state concerned can apply the same actions to 
implement a multitude of requirements. If requirements are not overlapping and 
synergistic, implementing a large number of requirements in parallel could be 
burdensome.549 If measures are goal specific and require obligations only in terms 
of certain environmental results, increased pressure from parallel institutional 
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obligations to implement measures may foster and promote the required results. 
This is to be expected because such a scenario does not mean that different or 
conflicting measures have to be adopted. In this way, it also strengthens 
incentives for adaptive and flexible regulatory instruments, as discussed in 
Chapter 5. However, it is only likely to be effective to the extent that it is possible 
to evaluate such environmental recovery and track this to the specific states 
concerned.550 Most states enter international agreements with the intention to 
comply, but then what is expected for compliance must be clear and the goal 
must be within reach.551 (Questions on effectiveness and compliance are 
reviewed in Section 8.2) 

It is generally considered that international law contains elements of rational 
choice theories (these theories are discussed and explained in Section 8.2.2.3). 
Rational choice is connected to theories of international relations; it is founded 
on the idea that states calculate on their incentives to act and only take into 
account that which is in their best interest, for example, when they are to agree 
or implement particular agreements. This theory is closely connected to game 
theory and the traditional concept of the prisoner’s dilemma. It is also connected 
to the kind of reasoning that Hardin illustrated in his story of the Tragedy of 
Commons (see Section 2.2.2). Based on this assumption about states’ behavior, 
it is held that multiple environmental regimes could trigger a race to the bottom 
if an issue is not strictly regulated.552 Furthermore, attention has been directed 
toward policy gaps, incoherent decision-making structures and the lack of 
meaningful coordination. Actors have increasingly emphasized that the sheer 
proliferation of institutions, issues and agreements is placing severe stress on the 
legal system. This, it is implied, creates a number of obstacles to an effective legal 
system. Examples of such obstacles range from difficulties for Parties to 
participate meaningfully in all of the activities due to limited resources, to the 
inability to tackle problems coherently and comprehensively as a result of legal 
fragmentation. This problem once again raises the question of the appropriate 
level and way to regulate as well as whether the aim of the resilience governance 
approach is reflected in the same structures in the legal system. Some scholars 
point to a more centralized approach, but there is no simple answer.553 From an 
environmental point of view, these factors must also be viewed in relation to 
ecological dynamics and the concept of ecosystem approach. 
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6.2.3 Allocation of Authority and Competing Applicability 

6.2.3.1 Legal Fragmentation 
The proliferation of law and legal structures described above as an intensified 
increase in the number of international agreements across the world is sometimes 
discussed in terms of a fragmentation of international law. Such fragmentation 
of the system appears also if an overall perspective of the international legal 
system is chosen. Fragmentation is then perceptible as incoherence in the system, 
manifested by the different areas of law that have emerged in this expansion. 
These areas of law have successively established their own fields of law, such as 
environmental law or the LOSC, as opposed to being part of a general 
international law.554 Fragmentation was a frequently debated issue at the turn of 
the millennium, at the time when this development was at its peak.555 While the 
potential problems of fragmentation remain, the pace of adopting new 
agreements has slowed. According to some scholars, fragmentation causes 
problems as it creates obstacles to a coherent and clearly hierarchal system, in the 
sense of how law is traditionally built.556 The legal system rests on clear authority 
– often a court –, which has the competence to interpret the law and produce 
jurisprudence. This is also applicable to the traditional view of international law, 
where such a system also creates a control system for proper implementation by 
the states. With increased fragmentation, however, the system becomes diverse. 
The different areas of international law create their own regimes with specific 
norms and guiding principles, as well as specified courts that interpret only 
certain agreements. In the end, this implies that there are multiple authorities that 
can interpret agreements, and come to contradictory conclusions regarding their 
application. When agreements are adopted the Parties may also choose from a 
range of different organizations or courts for dispute settlement. The critics 
mentioned above are referring to the risks of an initial erosion of general 
international law, a risk of conflicting jurisprudence causing further incoherence 
and confusion among Parties concerned, also emanating in forum-shopping for 
dispute settlement and loss of legal security. Those opposing this view by the 
critics seem to view fragmentation mainly as a technical problem, to be solved 
inter alia through coordination.557 This also seems to be the prevailing point of 
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view, and a resulting conclusion is that the law is designed handle these kinds of 
conflicts, and moreover if coordination is successful, then it is not a problem for 
law to have multidimensional legal structures. (Issues of coordination are 
elaborated further in Section 6.7 in this Chapter). 

A similar development can be identified at another scale in specific areas of 
law. Partly as a result of the increase in adopting new international agreements, 
an agreement in a particular area of law could constitute a separate rule-complex 
or regulatory regime. This is seen, for example, when different multilateral or 
regional environmental agreements are emerging in parallel as a complex system 
of treaties. However, rather than describing this development as fragmentation, 
another description would be to regard this as multidimensional regulatory 
structures. This is a system where treaties sometimes overlap and sometimes refer 
to other treaties, creating a complex net of legislation, which is inconsistent with 
and indifferent to pre-existing rules and regimes.558 These kinds of structures and 
developments could be regarded in different aspects as reflecting those features 
in resilience governance that are often described as polycentric and multi-level 
governance. Given the conclusion in Chapter 5 above regarding flexible goal-
centred obligations, these structures could even create incentives for further 
force to compel states concerned take relevant measures, rather than creating a 
problem.  

In addition to the general multidimensional development that has occurred 
mainly as a result of increased activity in treaty-making within the frame of 
international law, the legal regime of the EU has emerged in parallel. The EU 
establishes a legal system of its own. At the same time, the EU is often a Party to 
international agreements. EU environmental laws must be adhered to in addition 
to the international laws, and at the same time often a result of EU 
implementation of international environmental laws (as described in Section 
5.2.2.5). This adds to the complexity and fragmentation of the legal system at a 
regional level. The EU as a legal regime is also somewhat pluralistic and complex 
in itself, since it is composed of different policy areas and legal bases that create 
the ground for any legislative act.559 Although the EU has also established 
principles for how these different policy areas are to be coordinated in order to 
avoid conflicting rules, these policies still appear to be in conflict in many 
different areas. Such conflicts arise not least with regard to the marine 
environmental policies that often have opposing interests with respect to both 
trade policies and agricultural policies.560 

This kind of regulatory setting with additional and overlapping layers of laws 
established in, and in addition to, international law is particularly visible in the 
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regulatory structures for eutrophication in the Baltic Sea area. The primary 
regulatory instrument for the Baltic Sea environment, the Helsinki Convention 
and HELCOM, is also accompanied by the over-arching legal regime created by 
LOSC. In addition to the administration by the UN and a number of 
international administrative organizations, LOSC also provides an arbitration 
procedure within the regime.561 LOSC is an umbrella convention and refers most 
of the more specific regulation in marine regions to regional agreements, 
particularly the protection of the marine environment is directed towards such 
regulation.562 LOSC clearly contains relevant provisions for marine protection, 
but in this context the Helsinki Convention is generally more directly 
applicable.563 Furthermore, it is also relevant that the main part of LOSC also 
regulates the jurisdiction at sea, which have impact on the application of all 
instruments regulating marine issues. As has been made quite clear already in this 
study, the EU laws on water and marine governance also have a significant role 
and establish laws that overlap those in international law in this area of regulation, 
see Section 1.4.2 and the general review in Section 5.3. The EU not only 
establishes its own laws but also its own court system and authorities for review 
of implementation, which adds to the legal dynamics. In addition, the Baltic Sea 
area is regulated by a semi-legal instrument, the BSAP, which contributes further 
to creating connections and entanglements in the different regulatory 
instruments in the area. All in all, these different regulatory instruments clearly 
create a complex polycentric and intertwined, multi-level, system for regulatory 
governance (multidimensional dynamic legal structures). Those who argue that 
fragmentation is a technical problem to be solved by general legal principles 
suggest that this mixture of laws and regimes must be evaluated with pre-existing 
principles for interpretation of the hierarchy of norms – meaning that their 
substantive interrelations can only be evaluated individually.564 What this implies 
for the Baltic Sea area will be assessed further in the following parts of this 
chapter. 

6.2.3.2 The Example of the MOX Plant Case 
Some general guidance for how the different regulatory instruments are to be 
applied in the Baltic Sea area can be found in a case regarding localization of a 
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nuclear facility in the waters between the United Kingdom and Ireland. The case 
concerns a conflict between Ireland and the United Kingdom (the UK) regarding 
the MOX Plant nuclear facility (the MOX Plant Case).565 This case arose from a 
conflict, dating back to 1993, about the construction and operation of the MOX 
Plant at Sellafield in the Irish Sea. The plant was designed to recycle the 
plutonium produced during the reprocessing of nuclear fuel (i.e. MOX). Ireland 
contested this project from the beginning of the planning, and requested access 
to information from the UK about the plant in order to protect the marine 
environment of the Irish Sea.566 

The LOSC, the OSPAR Convention and EU legislation were all legal 
instruments applicable to this situation, hence cases arose in different forums in 
parallel. Cases were brought in three different institutional procedures: an 
Arbitral Tribunal set up under Annex VII of the LOSC, a compulsory dispute 
settlement procedure under the OSPAR Convention, and under EU law in the 
EU Court.567 All three procedures addressed the same issues, but in the end 
would assess these using different rules. As a result, the question was thus posed 
as to which of these regimes that should be determinative. Furthermore, because 
the UK objected to the jurisdiction of the LOSC Arbitral Tribunal, the LOSC 
Tribunal had to make a statement and evaluation regarding its jurisdiction in the 
matter.568 

The LOSC Arbitral Tribunal then stated that: “…even if the OSPAR Convention, 
the EC Treaty and the Euratom treaty contain rights of obligations similar or identical with 
the rights set out in [the LOSC], the rights and obligations under these agreements have a 
separate existence from those under [the LOSC].”569 
 
In short, all three legal regimes were applicable in parallel. The LOSC Arbitral 
Tribunal also held that the application of the same rules in the different legal 
regimes did not rule out the others, even if the obligations are similar or even 
identical. Even with the same rules, the intent and translation might be different 
due to differences in context, objective, practice etc. The LOSC Arbitral tribunal 
also recognized that the meaning of legal rules and principles is dependent on the 
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context in which they are applied.570 The regulatory situation reflected in the 
MOX Plant Case shows significant similarities with the regulatory situation found 
in the Baltic Sea area and is thus a reliable example in a comparison for evaluating 
the legal situation in the Baltic. It is important to understand the foundation for 
how these rules are to be interpreted in themselves, as long as no deviation from 
such interpretation or application is imposed by the legal instrument. 

6.2.3.3 Multidimensional Legal Structures and Matching Ecological 
Scales 

Polycentric and multi-level governance implies that measures should be taken in 
parallel at different levels and scales of regulation, and create cross-scale 
interactions. As this current section has shown, this is also the general state of 
the art in the international or transboundary legal system, which is shifting 
towards increasingly fragmented or multi-dimensional structures. However, 
according to the resilience theories, the intention or purpose of such order of 
governance is to match ecological dynamics. Thus, the increased diversity and 
cross-scale regulations require an assessment and adjustment to the scale of the 
ecosystem if they are to be effective from an environmental, and i.e. resilience 
governance, point of view. Beyond the fact that transboundary cooperation in 
itself implies that this is the most suitable level for governance, i.e. that the 
problem for example is transboundary, there is nothing beyond this in 
transboundary regulatory structures that guarantees that the levels of regulation 
match ecological scales. The concept of ecosystem approach can be regarded as 
a regulatory mechanism that aims to introduce a better match in this regard. The 
question is whether application of the concept of ecosystem approach will also 
play out in this way.  

In the description of the concept as it was originally developed within the 
realm of the CBD, it is stated that:  

 
“An ecosystem approach is based on the application of appropriate scientific methodologies 

focused on levels of biological organization which encompass the essential processes, functions and 
interactions among organisms and their environment. It recognizes that humans, with their 
cultural diversity, are an integral component of ecosystems.”571 

 
It is stated in the CBD that what is presented as a focus on processes, functions 
and interactions is to be regarded as consistent with the definition of an 

                                                      
 Ibid. p. 413, paras. 51-52. See also: Shany, Y., “The First MOX Plant Award: The Need to 

Harmonize Competing Environmental Regimes and Dispute Settlement Procedures”, Leiden 
Journal of International Law, Vol. 17, Issue 4, 2004, pp. 815–827. 

 CBD SBSTTA (2000), Subsidiary Body on Scientific, Technical and Technological Advice 
(SBSTTA), Fifth meeting, Montreal January 2000, Item 4.2.1 of the provisional agenda; Ecosystem 
Approach: Further Conceptual Elaboration, Document: UNEP/CBD/SBSTTA/5/11, 23 
October 1999, at p. 5, para A7. 



ecosystem.572 It is also stated that this definition does not specify any particular 
spatial unit or scale. Instead the scale of analysis and action should be determined 
by the problem being addressed.573 In practice this presents a great challenge and 
must include structures and coordination that can bridge both transboundary 
divides as well as traditional economic or administrative borders. It requires 
assessments and coordination at all levels and in between different regulatory 
instruments. One major challenge is adjustments to make different ecosystem 
perspectives meet in a consistent way, as perspectives on a very local scale may 
be fundamentally different from the larger-scale perspectives. Indeed, enforcing 
a transboundary large-scale ecosystem approach on the national level will require 
a transfer also of incentives that can motivate implementation of a larger-scale 
approach. This aspect is often framed as legitimacy and trust-building, when seen 
as part of international law. Centralized top-down legislation, it is implied, does 
not offer the necessary flexibility needed for an adaptive approach to the 
ecosystem. Moreover, top-down approaches are considered blind to local 
incentives.574 Hence, although the ecosystem approach as a regulatory concept 
includes crucial perspectives to achieve institutional fit for what can be described 
as ecosystem match, the real challenge is to combine top-down approaches with 
the local perspective. While flexibility is an important factor in this regard, giving 
states the possibility to adjust implementation at least with some regard to the 
specific circumstances, other factors such as participation and information 
sharing will be important too.575 In the end, some form of monitoring and control 
measures may also be significant if local incentives are not sufficiently strong. 

Centralized regulations are usually seen as less adaptive to the specific 
geographical or other circumstances related to the problem. However, if the 
problem is not entirely local, then incentives for action may have to be introduced 
through legislation on a higher level. Furthermore, because central regional or 
international legislation is also to be implemented on a national or local scale, 
there will still be room for local adjustments. The problem of eutrophication in 
the Baltic Sea is a regional issue; therefore it must be approached primarily on 
the regional level. In most cases though, the sources of pollution are complex, 
diversified and most often local, so implementation of measures must be done 
on a matching local scale. This is also an example of why multi-level governance 
and cross-scale interactions are seen as inevitable and rather elementary in legal 
regulation. Action is taken on different scales in parallel as a result of regional 
cooperation on regulatory agreements, and this is often initiated by the need to 
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regulate environmental problems in different ways or from different 
perspectives. 

6.3.1 Introduction 
As discussed and concluded above, the legal system is generally 
multidimensional. A similar structure is found for legal regulation in the Baltic 
Sea area. The regulatory instruments in the Baltic Sea area are applied to different 
levels in a parallel dynamic structure, with laws applicable at the international, 
regional and national levels of regulation. There is no distinguishable hierarchy 
in, or among, the different legal regimes in international law, but when illustrating 
this nest of different regimes applicable in the Baltic Sea area it seems logical to 
start by introducing the rules of widest applicability.576 As an overarching 
umbrella of the different regulations that are applicable, then, the LOSC comes 
first. It is the only universal legal regime in this context. 

The fundamental rules on activities at sea or otherwise directly relating to the 
seas were laid down in the LOSC, to which the EU as well as the Member States 
are parties. Large parts of the Convention are considered to reflect customary 
international law. LOSC establishes a ‘legal infrastructure’ by determining the 
competences – primarily legislative and executive jurisdiction in relation to 
various activities – different categories of states may exercise in different areas. 
On the high seas, where the so-called freedoms of the seas apply, all states (and 
thus their citizens) enjoy freedom of navigation, fishing, the laying of submarine 
cables and pipelines, and over-flight of aircraft. However, this applies only on the 
high seas; the closer one comes to the shore of a country, the more extensive the 
legitimate claims of that country for exercising jurisdiction. For example, the 
country can regulate the kind of activities in which it may engage – such as 
fishing, carrying nuclear arms, or releasing oil sludge. Already 200 nautical miles 
(nm) from the coast, or more precisely, the baseline, the exclusive economic zone 
(the EEZ) commences, (provided it is physically possible and the coastal state 
has claimed such a zone).577 Here the coastal state has sovereign rights for the 
purpose of exploring and exploiting, conserving and managing the living and 
non-living natural resources and with regard to other activities for the economic 
exploitation and exploration of the zone, such as the production of energy from 

                                                      
 On the hierarcy of norms in international law generally, see for example: Shelton, D., 

“Normative Hierarchy in International Law”, The American Journal of International Law, Vol. 100, No. 
2, 2006, pp. 291–323. See also: Shany, Y., 2004. 

 LOSC, Article 57. 



the water, currents and winds. In this area the coastal state also has jurisdiction 
with regard to matters such as the protection and preservation of the marine 
environment.578 Where geography allows, the so-called territorial sea begins at a 
distance of 12 nm from the coast. Here, in most respects, the coastal state enjoys 
competences similar to those that apply on land.579 

LOSC contains a general obligation for states to protect and preserve the 
marine environment.580 As stated, it also obligates states to take measures to 
prevent, reduce and control land-based pollution and establishes an obligation to 
cooperate regionally as well as reaffirming the no-harm principle.581 It is thus 
obligating the states not to do harm to other territories while exercising their 
rights in exploiting natural resources. LOSC even takes this obligation further, as 
an obligation to protect the environment as a whole from pollution. Although 
the obligation to prevent pollution is also found in a more concrete statute in the 
provisions of, for example, the Helsinki Convention, LOSC still implies an 
important base and additional incentive for the states to cooperate and limit 
pollution. This is partly because in some aspects, LOSC is a convention with 
more weight than regional conventions, but also because it has a more developed 
dispute settlement procedure.582 Although situations where these mechanisms 
would be applicable are unlikely to arise, LOSC still imposes a certain pressure.583 
However, since LOSC does not provide any specific measures with regard to 
waterborne eutrophic discharges, it will not be considered in any further detail in 
this review of regulatory instruments and measures. 

Beyond this layer of universal umbrella regulation, there is the Helsinki 
Convention, which follows the principles of international law and international 
environmental law. It establishes obligations that the state Parties are to transfer 
into their national legal systems. These rules are applicable on the national level, 
in addition to pre-existing national legislation with similar aims. In addition, while 
resting on the platform constituted by the Helsinki Convention, to a large extent 
the HELCOM BSAP is entangled and intertwined with EU legislation – primarily 
the MSFD but also references to the WFD. The MSFD is in turn closely 
connected to the WFD and depends on it for its implementation and 
operationalization (see Section 5.3.5). 
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The adoption of the MSFD has become one of the main driving forces for 
change and additional action for pollution control in the Baltic Sea area, and in 
all EU marine areas. This is a consequence of the MSFD transferring its 
implementation onto pre-existing regional institutional structures, i.e. regional 
agreements such as the Helsinki Convention. The most concrete consequence of 
this entanglement with the MSFD is the BSAP. The BSAP has had important 
effects on the regulatory institutional structures in the Baltic Sea area. These new 
institutional arrangements that result from the adoption of the MSFD and the 
BSAP are generally creating a new perspective on cooperation and 
interconnectedness between international legal organizations and organizations 
such as the EU.584 

In addition to the international legal system – as explained in the introduction 
– the EU legislation creates a supranational regime that extends the international 
law obligations and at the same time goes beyond the international legal regimes 
and adds other obligations.585 If the EU becomes a Party to an international 
agreement, just as it is a Party to the Helsinki Convention, the EU will also be 
bound to implement the obligations of the agreement in its own legal system. 
This is usually pursued through the adoption of a directive. This way, the 
Member States that are not Party by their own initiative to an agreement still 
become bound indirectly to its obligations and requirements. The Member States 
that are Parties to the specific agreement will be bound both directly by the 
agreement and in parallel with and independently of the directive transposing the 
agreement into EU law.586 Thus, the integration of EU laws in this regard creates 
an extraordinarily complex and intertwined regulatory structure. 

An exception here, however, is the Russian Federation, as it is not a Member 
State of the EU. The Russian Federation has adopted a legal act called the Maritime 
Doctrine of the Russian Federation587 (the Maritime Doctrine) to implement its general 
obligations, as according to primarily the Helsinki Convention. The Maritime 
Doctrine, however, encompasses a wide number of other maritime issues as well. 
Additionally, the Russian Federation has adopted a regulatory strategy called 
National Program for the Rehabilitation and Recovery of the Baltic Sea Ecosystem, with the 
aim to implement its obligations in accordance with the BSAP.588 HELCOM has 
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also initiated special programs focusing on cooperation for the Russian 
implementation of the BSAP.589 Still, the Russian Federation stands out in the 
perspective of multidimensional structures, since EU laws are not applicable. On 
the other hand, this could also be an example where such polycentric regulation 
fills an additional function; as this means that there are still international 
obligations in the Helsinki Convention by which the Russian Federation is 
bound. In addition, these laws – particularly the BSAP – are influenced by the 
MSFD and thus this has at least some effects on the Russian Federation too. 

As this confirms the perspective that the regulatory structures of the Baltic 
Sea area are also characterized by a multidimensional system, many questions and 
points of concern arise. What is significant to review and discuss from this aspect 
is how the different layers of regulations interact and affect each other. It is also 
important to review how states apprehend and handle different requirements on 
measures from different regimes, and how the different regimes or measures are 
enforced. In addition, it is of great significance to review whether and how the 
over-arching regional ecosystems approach is transferred and calibrated to 
measures at different levels of regulations. Attention also need to be paid to 
channels of communication and coordination between the different layers and 
levels, as well as the perspectives on temporal and spatial scales in the attempt to 
match measures and institutional structures to the problem, and the need for 
flexibility and adaptability. These issues are the focus of the following sections. 

6.3.2 The Ecosystem Approach 
The concept of ecosystem approach challenges the strategies for implementation 
in the Baltic Sea area, but it could also become a key factor for the 
multidimensional governance structures in the Baltic Sea area being able to 
achieve ecosystem match (see also Section 3.6). Baltic Sea states that are both EU 
Member States and Parties to HELCOM and thus have adopted both the MSFD 
and the BSAP are obligated to implement and apply an ecosystem approach. The 
assessments made on the regional level should reflect the ecosystem approach. It 
is important to review how this concept is incorporated in the environmental 
legal instruments and regimes, and how this approach is reflected in the 
regulatory scales chosen. In this regard the ecosystem approach is to serve as a 
basis for the measures taken in these legal frameworks. It aims to create adaptive 
legal measures that can deal with the complexity inherent in the environmental 
problems of the Baltic Sea. 
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Both the EU and HELCOM aim to integrate the ecosystem approach. The 
main focus of the ecosystem approach in HELCOM seems to be that measures 
and actions taken to protect the environment should be based directly on the 
environmental status, i.e. the ecosystem quality that has been defined as the 
target.590 Although interpretations of the concept cannot be transferred directly 
to other regulatory regimes, the views of the ecosystem approach that are 
presented and developed by the CBD constitute a basis for the concept as it has 
been adopted in HELCOM and the EU.591 HELCOM has adopted a slightly 
different perspective on the ecosystem approach, however, stating that it 
requires: 

 
“...the comprehensive integrated management of human activities based on the best available 

scientific knowledge about the ecosystem and its dynamics, in order to identify and take action 
on influences which are critical to the health of marine ecosystems, thereby achieving sustainable 
use of ecosystem goods and services and maintenance of ecosystem integrity.”592 

 
The MSFD also emphasizes that marine strategies shall be based on what is called 
an ecosystem-based approach, a concept given a description similar to that of the 
ecosystem approach in HELCOM.593 However, in this case no direct reference 
is made to the CBD. In addition, in Article 3(5) on the definition of good 
environmental status, it is mentioned that this shall be attained by the application 
of adaptive management on the basis of the ecosystem approach. The concept 
of the ecosystem approach or the ecosystem-based approach is not mentioned 
in the WFD. Still, the WFD is generally considered to be one of the first EU legal 
acts that embraced this concept, as its design forms an advanced ecosystem-
based structure for regulation and monitoring. However, when this was 
introduced it was considered as representing new governance.594 

With regard to the WFD, the scale of the ecosystem and measures taken is 
defined by the ecological boundaries set out by river basins as the most 
appropriate framing of regulatory measures and strategies. The WFD was 
remarkable when it was adopted because it imposes an obligation on the Member 
States to reorganize their national water governance systems in accordance with 
this perspective of the river basins. Clearly, the foundations of the WFD and the 
requirements set out by this directive are ecosystem-based, also with regard to 
the WFD’s regulatory system based on environmental objectives that also are the 
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basis for the environmental quality standards for internal waters according to the 
directive.595 

The MSFD also enforces the ecosystem approach (or an ecosystem-based 
approach) as a foundation for its implementation and measures. Although 
strategies in the MSFD do not directly refer to the idea of an ecosystem approach, 
it is interesting to note its division of the European marine areas into marine 
regions and sub-regions. These regions, or sub-regions, according to the 
directive, are supposed to constitute the basis for more specific measures and 
serve as a frame for cooperation and coordination of the initial environmental 
assessments, as well as the implementation of measures needed. The conclusion 
is thus close at hand that this is an approach chosen precisely with the most 
suitable ecosystem framing in mind. However, factors other than those directly 
related to the environment must also have been accounted for in this process. 
These are factors, such as reasonable possibilities to create coherence between 
the Parties and equity provided by similar environmental, geographical, and 
demographical conditions, i.e. what could be seen as social-ecological factors. 
Furthermore, the regulatory structures founded on international organizations 
and conventions were of course an important factor, and perhaps the most 
important. This delimitation, based on the idea of making these regulatory 
agreements the foundation for the implementation of the MSFD, is also suitable 
because these regional areas have already made commitments to cooperate. The 
states concerned in these areas share (and cause) the same environmental 
problems, and thus establish the frame within which these problems have to be 
addressed. 

The fact that the states in a region share common environmental problems is 
of course the main reason why an international regulatory regime once was 
adopted. Even in this case the reasons for cooperation in a specific region could 
be due to practical issues, but it is also a fact that the problems encountered here 
are specific to the particular region, hence the need for cooperation. Moreover, 
the states have already drawn the conclusion that the environmental problems of 
the marine region must be tackled through common efforts and in cooperation, 
because the problems are not specific to one country and cannot be fixed by one 
country – although measures also have to be implemented on more local scales 
than the international. This reflects the perspective that the Baltic Sea is a 
common-pool resource and how such commons are to be governed (Section 
2.2). It implies that the best suited level of regulation based on the environmental 
perspective and scale is primarily on a regional level. However, it also reflects an 
important but difficult issue in the international perspective of ecosystem 
approach and multi-level governance: how the perspectives of the ecosystem, 
which requires certain measures, can be transferred into local implementation, 
without losing the higher-level/larger-scale perspective that was the reason for 
taking measures in the first place. It is important to ask what incentives exist for 
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the implementation of these measures in a national or local perspective. Another 
question is whether flexibility in state implementation helps bridge the gap and 
create such incentives. Another question that arises is how this approach is to be 
applied if the ecosystem perspective would include the involvement of states that 
are not bound by any agreement or the concept of ecosystem approach. The 
following assessments aim to shed some light on this and explain how the 
different levels are connected. It is essential to investigate how the different 
ecological sub-divisions of the Baltic Sea are reflected in the efforts made through 
the EU regulatory frames and international environmental agreements, and in the 
application of the ecosystem approach. 

6.3.3 Interconnectedness in Overlapping Regulatory Structures 
The BSAP is the most significant step taken by HELCOM in integrating an 
ecosystem approach. Beyond implementing or integrating an ecosystem 
approach in the HELCOM regime, the purpose of the BSAP is also to take 
attempts to enhance the environmental status of the Baltic Sea a step further. 
Neither the Helsinki Convention, nor the BSAP do include very specific 
requirements on measures to reduce eutrophication (cf. Sections 5.3.2 and 5.3.3, 
discussing the flexible and vague obligation of the Helsinki Convention). In its 
earlier work, HELCOM has also adopted different goal-oriented action programs 
within the framework of the Helsinki Convention, to create a more 
comprehensive change. Previously, however, the efforts made have not been as 
thoroughly adopted and assessed as those connected with the BSAP. This could 
be because the BSAP was formally adopted by the Parties at an extraordinary 
meeting, which implies that they find these formal, well established, and well 
evaluated features of the BSAP important. 

The efforts to make the HELCOM Vision operational have been 
incorporated into the BSAP (see more in Sections 5.3.2.3 and 5.3.4). The aim of 
the BSAP is to create incentives for further actions and measures to accomplish 
good environmental status in the Baltic Sea by the year 2021. The BSAP can be 
seen as being a tool to instrumentalize the ecosystem approach, to define 
different scales and transform the ecosystem approach into something 
operational. One main purpose of the BSAP is to intensify, or at least add a new 
dimension to, the work towards the goals and objective of the Helsinki 
Convention. This approach could also clarify the role of cross-scale interactions 
to some extent. The overall strategic goals and to some extent the ecological 
objectives have to be taken on an over-arching, inter- or supra-national level that 
represents the top level of the ecosystem approach. The ecological indicators 
elaborated within the BSAP are opposite to the strategic goals since they are 
specific to the very lowest scale of the ecosystem and the environmental problem. 
They serve as guidance for the overall strategic goal together with the targets and 
limits that must be refined and specified. The corresponding measures are also 
to be implemented on national or sub-regional level, for example on a level 



matching the borders set by river basins, discharge areas or specific basins in the 
Baltic Sea. This is also stressed in the preamble of the BSAP, where it is stated 
that the Parties agree that the management decisions are based on sub-regional 
targets.596 One of the most significant features that emanated from this is the 
setting of targets in relation to eutrophication, i.e. the reduction targets for 
phosphorus and nitrogen, estimated for each state.597 

The preamble of the BSAP acknowledges the ecosystem approach, stresses 
the need of integrated management of human activities, and furthermore recalls 
the HELCOM Vision. The preamble recalls moreover that the ecological 
objectives adopted by HELCOM, which describe good environmental and 
ecological status, are what should be achieved for the Baltic Sea in the future. 
The need to coordinate and harmonize the work in the HELCOM BSAP with 
initiatives at the international and national level is stressed, including inter alia the 
EU MSFD and the Maritime Doctrine of the Russian Federation.598 In this sense, 
the BSAP somehow defines the role of ecosystem approach as a coordinator for 
ecosystem-based governance scales in multi-level and cross-scale regulatory 
structures. The integration of the work under the BSAP with the work of the 
MSFD has to a large degree been pushed by the EU and the states concerned, 
this is a result of the call for integration established in the requirement of the 
MSFD.599 The Russian Federation, on the other hand, has cooperated but with 
less forceful action. Although the Maritime Doctrine of the Russian Federation 
has been adopted to incorporate the requirements set out by HELCOM and the 
BSAP, and Russian authorities are keen to fulfil these requirements, there are still 
plenty of internal administrative obstacles and in principle the Russian Federation 
has also fully refrained from any cooperation with the EU. This has created a 
sensitive situation since all the other HELCOM Parties are also EU Member 
States and thus welcome the EU initiatives. In a way, this is an example of yet 
another inconsistency in the international legal system – but at the regional scale 
– which somehow must be solved. In order to create better prerequisites for 
scale-adjusted measures and actions on behalf of the Russian Federation, 
HELCOM has arranged a number of more specific working programs or projects 
for implementing the BSAP in Russia.600 This, then, creates even more 
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multidimensional and intertwined structures. From the perspective of 
environmental governance, however, it is questionable whether and to what 
extent these inconsistencies in implementation and cooperation will bring any 
positive effects. Thus, the situation states an example of a case where such 
diversity in governance structures, seen from a legal perspective, does not 
enhance the environmental situation.601 

The MSFD, on the other hand, has the goal to protect the marine 
environment across Europe more effectively. As stated in Section 5.3.5.3, this 
directive actually came into being with the intention to coordinate the measures 
of the marine waters in a more integrated way.602 It was concluded that to truly 
enhance and make a difference for the marine environment, it would not be 
enough just to strengthen the WFD or other directives concerning pollution to 
water. It was decided that other measures were needed to overcome institutional 
barriers and the patchwork of legislation found regarding the marine 
environment.603 As stated, the MSFD aims at achieving good environmental 
status in the marine waters of the EU, but by 2020.604 It is to take account of the 
transboundary effects on the quality of the marine environment, also with regard 
to third states in an area. The purpose is that the states in a marine region shall 
cooperate and develop plans for enforcing the directive in relation to the specific 
conditions in the area. It is emphasized that the basis for cooperation should be 
potential regional agreements, such as the Helsinki Convention and HELCOM. 
In this way the MSFD constitutes a new tool for multi-level governance, or at 
least for increased coordination of multi-level governance measures. It is also 
emphasized in the MSFD that it shall contribute to coherence between the 
integration of environmental concerns into the different policies, agreements and 
legislative measures, which have impact on the marine environment.605 

It can thus be concluded from this general review that complexity in the 
regulatory structure has increased quite recently through the adoption of the 
MSFD, the BSAP, and the acknowledgment of the concept of ecosystem 
approach. In order to get a full picture, each instrument must be investigated 
more thoroughly and individually. The question is then whether and to what 
extent these structures provide cross-scale interactions with an increased 
diversity of measures and effectiveness, with regard to the environment and 
ecological scales, in parallel with the resilience feature in focus. A comparison of 
what has been accomplished so far is of value here, in terms of both conduct and 

                                                      
 If taken furhter – this might be an even bigger problem in the other marine regions within the 

EU where the divergence between the Partis might be much larger than in the BS and, additionlly; 
a larger number of the coastal states are not EU Memver States. See for example: van Leeuwen, J., 
van Hoof, L. and van Tatenhove, J., 2012.  

 EU Publications (2006), pp. 7-10; EU COM (2002), pp. 2-4. 
 EU COM (2005), pp. 3-5. 
 Cf. the goal of the BSAP set to 2021. 
 MSFD Article 1. 



results. The following sections provide a historical review of results and 
compliance reports, as a foundation for a relevant comparison. 

6.4.1 Conduct, Results, and Institutional Developments 

6.4.1.1 Introduction 
The first step in reviewing the multidimensional regulatory structures of the 
Baltic Sea area in terms of conduct and result must be to define what the states 
are actually required to do, as well as pursue a review of historical developments. 
Even though the regulatory structures of the Baltic Sea have expanded 
dramatically in the recent decades, HELCOM and the Helsinki Convention must 
still be regarded as the foundation for cooperation and governance in the area. 
The Helsinki Convention has been regulating the environmental conditions in 
the Baltic Sea for about four decades. It constitutes a regulatory base and a 
general structure for action against the environmental degradation in the Baltic 
Sea area. The design of these structures and programs for action beyond the 
provisions stated in the convention text has varied over time. To be able to assess 
the potential change in effectiveness and results that can be obtained from new 
structures, it is interesting to first review what has been required – and achieved 
– by the original regulatory regime. 

The requirements found in the Helsinki Convention were presented in Section 
5.3.3, and will not be presented in detail here. Based on what has been elaborated 
in the Annexes, the Helsinki Convention in itself provides a multitude of 
measures in different areas, as far as that the Convention provisions are 
complemented by a multitude of requirements and guidelines, mainly set out in 
the Annexes and as well in the HELCOM Recommendations. However, as 
discussed previously (Section 5.3.3.5), the legal status of the Annexes and 
Recommendations of the Helsinki Convention is debatable. This implies that 
although a multitude of measures has been adopted, it is not evident that they 
are being implemented and applied. It has previously been reported that both 
implementation and compliance with Recommendations are lagging behind (see 
more in Section 6.4 below).606 Thus, the effectiveness of this system could be 
questioned. Against the background of what can be seen as requirements in the 
Helsinki Convention, it remains to identify what has been achieved. Initially, 
when first adopted, it seems as if the Convention brought some changes into the 
national laws of the state Parties. At that stage, taking action to comply with the 
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Convention and seeing results were still quite easy fetch. For example, as a result 
of the implementation of the Helsinki Convention, the municipal sector reported 
that reductions in wastewater emissions had gone from 24% to 53% between 
1992 and 1998. In the agricultural sector, however, the reporting was not 
consistent enough for conclusions to be drawn.607 

In accordance with the Helsinki Convention, the Parties have an obligation to 
report regularly both on measures taken and the effectiveness of such 
measures.608 Still, generally very few HELCOM reports can be found that discuss 
the extent to which the measures required were actually implemented.609 What 
can be found instead is that HELCOM has reported more on the results in 
discharge reduction.610 This lack of reports with assessments on measures taken 
creates an obstacle to evaluating the degree of implementation, and furthermore 
to evaluating effectiveness of the measures recommended and implemented. 
Effectiveness in this regard can only be measured by putting the level of 
implementation in relation to the results achieved. 

When progress of the work pursued by HELCOM was evaluated at the turn 
of the millennium, it was concluded that the total amounts of discharges from 
sources in the Baltic Sea catchment area had decreased for both nitrogen and 
phosphorus by about 40% between 1985 and 2000. Reductions in discharges 
from point sources were particularly significant, especially regarding phosphorus. 
This can be viewed in relation to approximately 20 HELCOM 
Recommendations, which have been developed to reduce discharges from 
industrial plants. In particular, the Recommendations concerning new or 
reconstructed industrial plants are implemented by all of the Contracting States, 
according to their reports. In addition, compliance with Recommendations on 
construction and modernization of municipal wastewater treatment plants has 
improved.611 Since 1995, however, there has been relatively little progress in the 
reduction of losses of nutrients from agriculture in the Baltic Sea catchment. In 
fact, losses from agriculture even appeared to have increased in some cases, 
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although it has to be taken into account that the data for agriculture, according 
to HELCOM, was somewhat uncertain.612 

As a step towards stricter implementation of the Helsinki Convention, it was 
decided already at the ninth Ministerial Meeting held in Helsinki in 1988 that the 
anthropogenic loading of nutrients to the Baltic Sea should be reduced by 50% 
by the year 1995. When this was not accomplished, it was concluded at the 
nineteenth meeting in 1998 that the progress in preventing pollution inputs and 
restoring the ecological balance of the Baltic Sea should be accelerated. This 
acceleration included, inter alia, a reaffirmation of states’ commitments and an 
agreement to define a series of specific targets to be realized before the year 2005, 
with review in 2003. In addition, it was decided that an action plan – the Baltic 
Sea Joint Comprehensive Environmental Action Program (JCP) – should be 
intensified. The focus was on the reduction of non-point sources in agriculture 
as well as remedying remaining industrial “hot spots”. It was also decided that a 
new Annex was to be adopted regarding pollution from agriculture, as well as a 
plan to create a more coherent structure for monitoring. The importance of 
cooperation to reduce transboundary pollution was also emphasized, already at 
this point.613 

New incentives to change the course of actions and efforts taken appeared 
again when the majority of the Baltic Sea coastal states initiated the process of 
becoming members of the EU in the beginning of the new millennium. Plans to 
reduce nutrient loads, by Parties that were also EU Member States, focused 
mainly on the implementation of the EU directives linked to the reduction of 
nutrient inputs into the Baltic Sea.614 As a result, the implementation of the JCP 
was also driven towards the implementation of EU law in most of the transitional 
countries involved; at the time, conformity of the HELCOM activities with EU 
legislation and international norms was a fundamental goal for these EU 
accession countries.615 

6.4.1.2 Results in Discharge Reduction 
Regarding point sources, the 50% reduction target was achieved for phosphorus 
discharges by all the HELCOM countries by 2003, except for Poland, which 
estimated a 40% reduction. With regard to nitrogen, Finland, Sweden and Poland 
had difficulty reaching the target.616 The transitional countries around the Baltic 
Sea came closer to the 50% reduction targets than the EU countries, largely due 
to political and economic changes in the early 1990s. This was related to the 
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discharge levels for these countries in the 1980s and a temporary drop in the 
intensity of their agricultural practices. However, reductions in the diffuse 
discharges from the agricultural sector were still short of the target.617 
Temporarily, the numbers of livestock units were reduced in these countries, with 
a proportional reduction in manure application, as well as reductions in the usage 
of mineral fertilizers. After EU accession, however, the agricultural sector grew 
significantly again, making it more difficult to achieve further decreases in 
nutrient discharges from diffuse sources. 618 

In contrast with the transition countries, Finland, Denmark, Germany and 
Sweden showed no decreases in agricultural phosphorus losses between the late 
1980s and 2000, despite reporting strong reductions in both the use of fertilizers 
and their corresponding phosphorus surpluses. This is claimed to be a result of 
the high usage of phosphorus fertilizers in the 1970s and 1980s by these 
countries. This resulted in a long-term net surplus of phosphorus in the soil, 
which made the releases into river systems greater than the actual loads from the 
agricultural sources. The time-lag is still evident in these countries and scientists 
claim that there will still be a long wait before any changes can be seen in losses. 
A similar time-lag is also expected with regard to nitrogen and the 
implementation of reduction measures and decreases in nitrogen discharges to 
surface waters.619 Although still a significant source, point sources were 
considered a less important source compared with the agricultural sources in 
relation to the estimated amounts of discharge that they cause.620 

6.4.1.3 Results in Compliance and Conduct 
A lot of effort and a number of action plans have already been put in motion by 
the contracting Parties, and the only way to properly assess the different measures 
taken with regard to their effectiveness is to compare them to the results 
presented. However, HELCOM has also acknowledged substantial difficulties in 
identifying and assessing the level of implementation and compliance with 
HELCOM Recommendations, owing to variations in the information submitted 
by the Parties regarding measures taken. These reports range from statements 
whereby a State Party merely informs HELCOM that the principles of the 
HELCOM Recommendations are implemented in national laws, to reports with 
detailed information on each specific measure taken. Thus, in its compilation 
report on compliance from 2003, HELCOM also found that there was a need to 
revise the reporting and its forms to make easier comparisons and acquire a 
picture of the real implementation of all HELCOM Recommendations. In the 
same report, HELCOM admitted that since some of the Recommendations 
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issued were quite vague as to what they require states to do, this would also affect 
the possibilities to properly evaluate their implementation. Furthermore, 
HELCOM stated that while state reports on legislative and administrative efforts 
to implement the HELCOM Recommendations are quite thorough and easily 
assessed, it is more difficult to know whether measures are also implemented in 
practice.621 From these statements it can only be concluded that HELCOM, as 
late as in 2003, did not have an accurate picture of the Parties level of compliance, 
despite the report published. However, there were still only a few 
Recommendations that were fully implemented by the states, according to this 
report. See also conclusions and effects of this in Section 8.4. 

Of course, one could argue that all this is irrelevant as long as positive results 
in discharge reductions are detected, but the lack of accurate information makes 
it more difficult to assess the potential success of different, actions, measures and 
forms of regulations, and determining a good way forward to increase positive 
results. As a consequence, the potential for further reductions is difficult to 
evaluate. Additionally, more specific targets set out over the years have not been 
met, even if reductions have been monitored. Therefore, environmental 
degradation is continuing, and finding effective measures is rather urgent. The 
time-lag in detecting actual effects in the ecosystem further complicates these 
matters. Discharges from natural background sources are more or less unaffected 
by measures taken so far. In areas with low population density and little 
agricultural or forestry activities, natural background sources are the major 
contributors of nitrogen and phosphorus discharges. Thus, in addition to the 
directly caused pollution loads, the background loads account for about one 
quarter of both waterborne nitrogen and phosphorus discharges to the Baltic 
Sea.622 This is a significant pollution load that cannot be reduced by any direct 
action, although in time some reduction will occur when historical excess loads 
start to decrease. 

6.4.1.4 Institutional Developments towards Diversity and 
Multidimensional Structures 

In the 2003 Bremen Meeting, HELCOM and the OSPAR Commission formally 
agreed to adopt the ecosystem approach and cooperate with the EU on initiatives 
proposed in the area of marine environment.623 (See also Section 4.3). This was 
in line with the overall efforts by HELCOM to harmonize and cooperate in 
efforts to reduce transboundary pollution. It was also presumably a result of the 
changes in the measures and approaches by the Parties taking place due to the 
clear connection to the EU and other political factors at this point – as well as 
the fact that the EU had signed the Helsinki Convention and that an increasing 
number of the Convention Parties were joining the EU. 

                                                      
 HELCOM (2003e), Compliance Report, p. 2. 
 HELCOM (2005), BSEP, pp. 14-15. 
 HELCOM (2003a); HELCOM (2003c). 



In 2004 the last HELCOM Parties to join the EU did so, and now eight of 
the nine HELCOM state Parties are Member States of the EU.624 At this point, 
therefore, most of these states were focused on implementing EU law. As a 
consequence, the same and quite strict EU requirements regarding the marine 
environment were gradually applied to the majority of the Baltic Sea drainage 
area. From a HELCOM perspective, this provided opportunities to concentrate 
its work more on certain issues requiring regional solutions to specific threats 
affecting the Baltic Sea environment.625 This course of events lends support to 
the argument that the integration of these two legal regimes actually led to a 
diversity of measures, or at least diversity of focus for action. However, whether 
it has led to a more complex system of measures – and whether it is more 
effective – is also connected to the actions taken in each state as a result. See 
conclusions and effects of this in Section 8.4.4 and Chapter 8 generally. 

As the ecosystem approach was adopted, HELCOM decided that this 
approach should continuously lead the way for the future HELCOM work.626 In 
the HELCOM action report from 2000, it was acknowledged that: 

 
“…in order to combat eutrophication problems (especially in the open sea), nutrient 

reduction measures should be considered jointly for the whole Baltic Sea region and that 
HELCOM countries should more comprehensively analyse the relationship between the sources 
and impacts of nutrient loads in the different parts of the Baltic Sea.”627 

 
This statement chimes well with the concept of the ecosystem approach and 
certainly illustrates the need for such approach in relation to scale and choice of 
measures – which is also relevant topics in discussions of multi-level governance 
and diversity. In addition, it is possible to conclude that the lack of overall 
perspective on the environmental problems was at least part of the explanation 
for why the environmental status of the Baltic Sea was still deteriorating, despite 
the fairly large pollution reductions registered in some areas of activity by 
different state Parties and their coastal zones. 

The same report also stated that to a large extent, the environmental status of 
national coastal waters was affected by eutrophic pollution from other 
HELCOM Parties, or non-contracting parties, due to the transboundary water 
exchange and the accumulated amounts in the open sea. Thus, although national 
measures were considered essential to improve the status of coastal waters, this 
was not enough to come to terms with the overall environmental quality.628 This 
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was of course another important reason to why continued cooperation and 
mutual efforts were important for all the state Parties. 

Another factor of importance for improving the general environmental quality 
of the Baltic Sea, stressed by HELCOM, is the integration of environmental 
aspects and sustainable development in agricultural practices – including a reform 
of the EU CAP. HELCOM emphasizes that there is a need to improve 
agricultural practices to reduce discharge from diffuse pollution and adverse 
environmental effects. Part of this is also a focus on more efficient nutrient 
utilization. As a way to operationalize such efforts and facilitate implementation 
of the most effective set of measures combatting eutrophication, HELCOM 
developed its ecological quality objectives for the whole Baltic Sea area. These 
were to be combined with attempts to achieve more effective monitoring to 
enable appropriate assessments and evaluations of whether objectives were being 
fulfilled.629 

The continuous efforts made to coordinate the work of HELCOM, the EU, 
and EU legislation, are important. Whether this integration of the EU and the 
ecosystem approach will create the force that enables to create diversity and more 
effective measures to deal with pollution from diffuse sources must be analysed 
in more depth. HELCOM, according to estimates, has already concluded that 
that implementation of additional reduction measures for agriculture (e.g. Annex 
III of the Helsinki Convention, the EU Nitrate Directive and the Water 
Framework Directive) will support further reductions in nutrient inputs from 
agriculture. Still, all this relies on effective implementation. (See further on 
enforcement in 8.4) Furthermore, the intensification of agricultural activities in 
the new EU Countries and Russia are considered likely to increase nutrient inputs 
to the Baltic Sea if further measures are not taken. Agricultural production grew 
following EU enlargement, making it even more urgent to focus on reducing 
diffuse pollution from agricultural activities. For the future, therefore, pollution 
from diffuse sources and agriculture in particular seems to be the most significant 
problem in addressing eutrophication.630 

Since the environmental degradation of the Baltic Sea is continuing, and has 
not been sufficiently remedied by the measures required in the Helsinki 
Convention, the states decided to adopt the BSAP. As stated, the BSAP creates 
a basis for additional measures as a complement to the provisions of the Helsinki 
Convention. As such, it also acts as a platform for the implementation of 
ecological quality objectives and for collaboration with the EU. Against the 
background of the actions taken throughout the developments in the HELCOM 
regime based on the Helsinki Convention, and the limited perspectives 
connected to this approach, this integrative ecosystem-based approach is a 
significant step towards improving the environmental quality of the Baltic Sea. 
Beside increased focus on ecosystem-based measures, these additional regulatory 
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instruments could also have the potential to contribute to increased effectiveness 
through creation of a multidimensional legal governance system, seen in the 
perspective of resilience governance features. However, whether these new 
instruments and the structure for governance that they impose actually do, or 
will, make a positive change in practice is a matter for further review. As stated, 
one decisive factor here is whether multidimensional legal structures also realize 
the purpose behind this feature in resilience theories. The main purposes of 
polycentric and multi-level governance in resilience theories are to create 
diversity, redundancy and measures that match the dynamic levels of the 
ecosystem. Thus, the next section investigates whether this new dynamic 
structure for regulation of eutrophication provides diversity, new measures and 
approaches, compared to the previous measures taken. It is also important to 
assess whether these new approaches and measures match appropriate scales in 
relation to the ecosystem and the environmental problem of eutrophication. 

6.5.1 Introduction 
With regard to eutrophication, focus has generally been placed on actions leading 
to reductions in pollution. The principle for regulatory approaches in recent years 
has been that because a successive increase in pollution loads has resulted in 
eutrophication, the loads should be reduced to levels that represent their 
historical state, before the problem of eutrophication in the Baltic Sea began to 
emerge.631 In the applicable legal instruments, such levels are referred to as goals 
of “Concentrations of nutrients close to natural levels” or “Human-induced eutrophication is 
minimised”.632 From the review in the previous section, it is clear that although 
significant reductions have been achieved, pollution levels are still far from these 
goals. It is also clear that the reductions must be viewed from the perspective of 
the open sea, and that the total amounts of discharges – as a function of measures 
and results – will only be sufficient if they make a difference in the common 
marine areas. The fact that the reductions so far have not made a significant 
difference in the common marine area could also be seen as a sign that at least in 
part, applied measures are not properly adjusted to different ecosystem scales, 
and thus do not match the environmental complexity with an adequate regulatory 
approach. This will be further elaborated below. Another facet here is that the 
goals set out might be too ambitious, and will likely be very difficult to reach. 
The question then is whether this regulatory approach is the proper one, and if 
                                                      

 HELCOM (2009b), “Eutrophication in the Baltic Sea – An integrated thematic assessment of 
the effects of nutrient enrichment and eutrophication in the Baltic Sea region”, Baltic Sea 
Environmental Proceedings, No. 115B, 2009, p. 88. 

 See BSAP Eutrophication segment at p. 7; and MSFD, Annex I, paragraph 5. 



the Parties also are aware of the relative impossibility of the goal. Such awareness 
could drive states to adjust their ambitions. 

A number of periodic assessments of the environmental status in the Baltic 
Sea have been made during the years that the Helsinki Convention has been in 
force. However, it was not until the third assessment, ending in 1993, that the 
increase of nutrients in most parts of the Baltic Sea was detected as an important 
source of eutrophication. As a result, HELCOM started adopting a number of 
Recommendations focusing on the sources of nutrients, such as wastewater 
treatment, industry and agriculture.633 Because eutrophication remains one of the 
main environmental problems of the Baltic Sea, even more legal instruments and 
measures have been adopted. It is now established that the main focus should be 
on sources from agriculture. As previously mentioned, the Bremen Meeting in 
2003 was the starting point for a new governance approach in HELCOM. This 
approach included both the aim of increased cooperation with inter alia the EU, 
and the adoption of the ecosystem approach. It was at this point that HELCOM 
– in its aim to implement the ecosystem approach – had the idea to adopt 
ecological objectives and indicators. In 2006, as a result, HELCOM adopted a 
system of ecological objectives, with a specific strategic goal for eutrophication, 
defined by five specific ecological objectives.634 The ecological objectives, the 
strategic goals, and the drive to make the ecosystem approach operational were 
the main reasons for adopting a new action plan. This was also very timely 
because it took place when steps were taken in the EU to adopt a new directive 
focusing on the marine environment. HELCOM had already decided to take a 
crucial role in the work of the EU, and was therefore prepared to make the BSAP 
a regional tool for implementation of the MSFD (see Section 5.3.4).635 

The strategic goal chosen with regard to eutrophication was to achieve a 
“Baltic Sea unaffected by eutrophication”. In the work of defining the ecological 
objectives of the strategic goal, advanced calculations were made for different 
scenarios of pollution control and implementation. The aim was to arrive at a 
concrete amount in pollution reductions that would reflect a state in which the 
Baltic Sea is unaffected by eutrophication. As part of this work, scenarios were 
developed for how far the full implementation of existing HELCOM 
Recommendations, as well as EU legislation and programs, would bring the 
Baltic Sea towards the agreed ecological objectives for eutrophication. The results 
were then used to develop specific reduction targets and actions to be included 
in the BSAP.636 These assessments based on the HELCOM Recommendations 
were thus made despite the lack of certainty about compliance seen in previous 
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HELCOM reports (see Section 6.4). It is also significant to note that when 
making these calculations, HELCOM relied fully on the efforts made by the 
states as part of their compliance with the EU directives. As a consequence, in 
addition to the reference to implementation of the WFD Management Plans, the 
preamble of the BSAP also stresses the need to coordinate and harmonize the 
work in the BSAP with initiatives at the international and national level, including 
the proposed EU Marine Strategy Directive, the EU Maritime Policy and the 
Maritime Doctrine of the Russian Federation. 

The MSFD is closely connected to the WFD and other sector-specific 
directives affecting the marine environment. The geographical scope of the 
MSFD, complementing the WFD, is the seaward side of the baseline, extending 
to the outmost reach of the area where a Member State has and exercises 
jurisdictional rights. This is the area defined as marine waters in the MSFD. In the 
case of the Baltic Sea, this area is demarcated for each country by the borders to 
the other states in the region; hence, all of the Baltic Sea is included in the scope. 
Regarding the coastal zones, however, the MSFD is only applicable to the extent 
that the WFD is not, which is a noteworthy distinction that indicates to what 
extent the WFD might have an effect on the marine environment.637 

It is relevant to investigate the measures invoked through these different 
regulatory instruments and how they correspond to the requirements in the 
BSAP and the Helsinki Convention. That way, it will be possible to find out what 
this kind of multidimensional regulatory structure really entails and implies when 
implemented on a national level. Furthermore, this method will provide answers 
regarding the extent to which the different regulatory instruments in these 
structures are strengthening or weakening each other in relation to the aims of 
the regulation. 

6.5.2 The Baltic Sea Action Plan 

6.5.2.1 Introduction 
The strategic goal behind the Eutrophication segment of the BSAP is to achieve 
a Baltic Sea unaffected by eutrophication. This also correlates with the definition 
of good environmental status in the BSAP. The focus of the action plan is 
primarily on the environmental status to be achieved in the marine ecosystem, 
rather than on the actions or measures to be taken. The question thus is what 
kind of measures this new approach entails, if it contributes to redundant 
diversity and whether it manages to deal with the environmental complexity as 
intended. 

One of the most significant features in this instrument is the establishment of 
reduction targets for phosphorus and nitrogen, which the Parties have agreed 
upon. These targets have been based on the pollution level values that have been 
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reported to HELCOM throughout the years, as part of its monitoring system.638 
The reduction target values in the BSAP are first estimated in relation to each 
sub-basin, but are then divided into specific country-wise targets to be aimed for 
by each state, calculated on their contribution of pollution load to the different 
basins.639 At first these targets were calculated primarily in relation to the 
adoption of the BSAP in 2007, but have since been revised; changed target values 
were adopted at the high-level Ministerial Meeting in Copenhagen in 2013.640 

The reduction targets of the BSAP can be compared to the reduction targets 
set in 1988 (see Section 6.4.1 above). The 1988 targets implied that nutrient 
discharges should be reduced by 50% from late 1980s levels, calculated for each 
country and their coastal waters.641 However, the reduction targets of the BSAP 
include sub-basin targets as the basis for country-wise reduction targets.642 This 
factor probably reflects a more modern view of the Baltic Sea ecosystem, and an 
ecosystem approach. The reduction targets found in the BSAP as calculated for 
the whole Baltic Sea area translate into 41% of the 1990 loads of phosphorus and 
approximately 68% of the 1990 loads of nitrogen.643 This corresponds to the fact 
that if the 50% reduction target of 1988 had been set for the total nutrient load 
entering the Baltic Sea, instead of only focusing on the sources in the catchment 
area, it would not yet have been achieved.644 In such comparison, the BSAP 
reduction targets appear ambitious. In addition, the calculations are based on 
values for all of the sea as one system, which means that they include a 
perspective reflecting the ecosystem approach and a wider, more creative 
approach to determining the measures to take. It is important, though, to 
remember that these targets have been calculated based in the assumption of full 
implementation of all HELCOM Recommendations and other relevant 
legislation as stated above. This overall perspective still includes a multi-level 
approach in measures. However, the question of how those goals should be 
achieved is still partly unanswered (see also Chapter 8 on Compliance). It will 
require further and more forceful action and it implies that stricter measures, 
taken both by states individually and jointly, are also necessary. 
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6.5.2.2 Reduction Targets as a Basis for Diversity of Measures 
The reduction targets are calculated for the whole Baltic Sea area and beyond 
that do not specify any measures or actions, so they create a potential basis for a 
wide diversity of regulatory measures. Although the reduction targets set out in 
the BSAP are calculated in relation to each sub-basin, the states have also agreed 
to divide these values into targets applicable to each state Party. Thus, instead of 
keeping targets that are in line with the natural barriers of the ecosystem, these 
are adjusted into targets set in relation to the borders of each state – which are 
not consistent with the natural catchment areas. Therefore, despite a clear 
ecosystem approach in calculation, the BSAP reduction targets are questionable 
in this perspective. In areas where the river basins cross state borders, 
complications will arise in estimating and extracting the original sources. 
Discharges emanating from a bordering state will not be accounted for in relation 
to the relevant sub-basin of the Baltic Sea. It will be a challenge for the states to 
handle this situation in an appropriate way. In some areas the pollution also stems 
from sources in states that are not Parties to HELCOM (or Member States of 
the EU), and these states are not obligated by any requirements to reduce their 
pollution load. (See however Sections 2.4.1 and 6.5.4.2 regarding the obligation 
of bilateral Agreements in 1992 UNECE Convention on the Protection and Use 
of Transboundary Watercourses and International Lakes). Still, their part of the 
pollution is included in the reduction targets set for good environmental status. 
This demands active cooperation with these states to achieve good 
environmental status, unless the neighboring HELCOM states somehow manage 
to compensate for this through their own measures. Given that the reduction 
targets already impose quite large reductions, it is unlikely that this would be 
possible. It is also stated by HELCOM that the achievement of good 
environmental status, in light of this situation, is dependent on reductions in non-
contracting states.645 This is a complex situation, and a dubious one from a 
regulatory perspective. Given that the regulatory regimes strive for goals that 
cannot be achieved based solely on the cooperation by the Parties, this situation 
could be seen as an incentive for a wider diversity and ecosystem perspectives in 
the regulatory approach that might previously have been left out, or that have 
not been considered. 

The reduction targets in the BSAP are not binding; the states have only agreed 
on the principle of identifying target values. What is more important, though, is 
that the Parties have recognized their role in reaching good environmental status. 
A strict and binding reduction target would of course have fundamentally 
different potential for creating change, through the enforcement of a multitude 
of measures. Still, the recognition of these values as guideposts for the 
interpretation of good environmental status can still be significant in determining 
the measures that would be reasonable for a state to take. Such recognition is of 
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great importance as a basis for the states, which have agreed to take measures no 
later than 2016.646 The fact that the reduction target values – although revised 
and based on best available scientific information – include uncertainties and do 
not consider cost-efficiency in the allocation of measures is also a reason why 
making them binding may not have been successful. The uncertainties in the 
modeling of these targets are inter alia connected to natural variations, 
environmental complexity and uncertainties in reports and monitoring of data.647 
Such uncertainties in connection with binding targets could have raised questions 
from the Parties about legitimacy and equity in regard to the possibilities to 
comply, which may have made them less willing to cooperate (cf. Sections 8.2 
and 7.3.1 on legitimacy and compliance). Furthermore, because the targets are 
extremely ambitious and the effects from reductions of nutrients are subject to 
major time-lags, it would be difficult to make any tangible advances within 
reasonable time. Therefore, putting too much focus on measurable effects of the 
Baltic Sea eutrophication would not be of much help. From this perspective, it 
may be better to focus on the measures and other actions taken by the Parties, 
and put trust in the integrated new management approach taken based on 
multitude and pluralism in measures. 

The target values articulate the extent to which reductions have to be made; 
and entails a new understanding of the measures that need to be taken. It 
provides a basis for estimations and assessments of whether the measures taken 
are sufficient, and puts this in a new light. Since the reduction targets are quite 
ambitious, there is reason to believe that numerous and rather stringent measures 
are required to respond to this goal and achieve the desired result. The 
requirement on submission of national implementation plans with measures 
stipulated in the BSAP is meant to provide states with the flexibility to 
independently assess and determine appropriate measures. This feature is to be 
seen as the opposite of imposing specific requirements on the states, and its 
flexibility is similar to that provided by the structure of the MSFD (see Section 
5.3.5.2). To some extent, it also provides a certain possibility for diversity of 
measures – perhaps not in multi-level governance, but in the single states and in 
between the different states. 

At the same time, however, the wording in the BSAP indicates that the 
measures to be included in such programs or plans must not necessarily be new 
measures. It seems that measures already implemented as a result of other 
legislative acts could also be accepted within the frame of the BSAP and its 
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national implementation program. Nor do the main provisions of the Helsinki 
Convention to any extent specify the precise measures to be taken in accordance 
with the Convention’s fundamental obligations. Reading both these instruments 
in parallel thus shows that there is no apparent obstacle for the states to take the 
same measures when attempting to fulfill the Helsinki Convention provisions 
and aim, as well as the aims of the BSAP. If this were to be the case, the effect 
would be the opposite of increasing diversity of measures and regulatory 
approaches. From a resilience governance perspective on multi-level governance 
and diversity, then, this regulatory design would not provide the most effective 
result. If the aim of new legal instruments for marine governance was to impose 
more forceful action in this area, it is doubtful whether such implementation 
would suffice. In addition, this new basis for the estimation of necessary 
reductions will likely increase the states’ general duties with regard to the 
obligations found in Article 3 of the Convention. As previously described, Article 
3 provides that state Parties should take “…all appropriate legislative, administrative 
or other relevant measures to prevent and eliminate pollution in order to promote the ecological 
restoration of the Baltic Sea Area and the preservation of its ecological balance.”648. The 
understanding and interpretation of what signifies appropriate measures in order 
to prevent pollution might change with the perspective of the new reduction 
targets, as they significantly raise the bar for what is necessary in order to promote 
ecological restoration and preservation in the Baltic Sea. Implementing the same 
measures under both instruments may also be a dubious approach from the 
perspective of achieving further reductions and a better environmental status. 
Still, it is not necessarily counterproductive either. The same measures – but with 
stricter implementation – could still make a change in terms of result and 
reductions. Whether implementation is becoming stricter is unclear. HELCOM 
has a history of poor implementation and control, but the regulatory situation is 
changing and the combination with the EU legal regime could have positive 
effects for compliance, this is discussed in Section 8.4.2. In addition, such 
implementation of measures might be more effective from a social system 
perspective considering for example socio-economical effectiveness, as a 
contrast to only regarding the ecological effect in resilience governance. 
Implementing new measures and requirements can also consume time, 
administrative efforts and money. Hence, this would probably be effective from 
the perspective of the social-system side of social-ecological resilience, because 
in some ways it also promotes predictability in comparison with establishing a 
wide range of new measures. 

In addition to implementing a national program of measures, the BSAP also 
establishes that where appropriate, the States could also include the required 
measures in the so-called WFD River Basin Management Plans (Management 
Plans), for those Parties that are also EU Member States.649 This implies that the 
                                                      

 Helsinki Convention, Article 3(1). 
 BSAP Eutrophication segment, p. 9. 



appropriate measures could be in addition to those imposed through the WFD 
Management Plans. It also implies, however, that the same measures can be 
accounted for in both the BSAP national implementation programs, which must 
be submitted to HELCOM, and the WFD Management Plans. The way this is 
expressed in the BSAP sends a signal that these measures are being assessed as 
equal and comparable. It would seem that the agreement in the BSAP at least 
provides that Parties can integrate these different programs or plans of measures. 
Thus, yet another a feature in the BSAP is somewhat contradictory to the overall 
aim of establishing an instrument for further measures and to the idea of diversity 
of measures and a multi-dimensional approach. On the other hand, to the extent 
that the reduction targets make measures stricter or more far-reaching, the aims 
can still be attained. Moreover, as implied, such an approach to implementation 
will also make the implementation easier on the states and thus compliance will 
be more likely. In this perspective, however, it seems as if the BSAP is more a 
coordinating platform than a tool for creating or enforcing further measures. It 
could also still be an important approach to create redundancy. 

The preamble of the BSAP stresses the need to coordinate and harmonize the 
work in the BSAP with various ongoing initiatives at the international and 
national level, including the proposed EU Marine Strategy Directive, the EU 
Maritime Policy and the Maritime Doctrine of the Russian Federation. It is 
apparent that the coordinating role is given considerable leeway, especially in 
relation to the EU legislation. How the BSAP is coordinated with the Russian 
Maritime Doctrine is not clarified. The Russian Federation does of course also 
have the obligation to adopt and present a national implementation program with 
measures, just like all the other HELCOM Parties, but how this is harmonized 
or implemented is not specified in the BSAP. 

6.5.2.3 Effectiveness: Implementation and Evaluation of Measures 
The primary basis for measures to be taken in accordance with the BSAP 
generates an obligation for the states in relation to the BSAP itself. In the BSAP, 
the state Parties have agreed to take actions no later than 2016 to reduce the 
nutrient loads aiming at reaching good ecological and environmental status by 
2021.650 Of course, the end date of 2021 is also relative, because the current main 
focus of measures is on practices in the agricultural sector; in addition, as 
previously described, the potential environmental results from these reductions 
will still suffer a significant time-lag due to the historical surplus in some parts of 
the surrounding areas.651 The aim, however, is to diminish nutrient inputs to the 
Baltic Sea according to the reduction targets until 2021, even if the effects might 
not be measureable by then.652 
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In addition to the reduction targets and measures to be introduced in relation 
to them, the BSAP Eutrophication segment also includes more direct 
requirements on measures to be taken to address nutrient pollution. These 
requirements are primarily imposed through the adopted Recommendations 
listed in the BSAP and those found in a list of examples on measures to reduce 
nutrient discharges from agriculture.653 One of the adopted Recommendations 
aims to strengthen Annex III of the Convention; it is mainly concerned with the 
prevention of nutrient releases from livestock production, including 
requirements for environmental permits for animal enterprises. However, it also 
contains suggestions on wastewater treatment, where it is estimated that with 
stricter treatment it would be possible to reduce phosphorus loads to the Baltic 
Sea by an additional 2,000 tons per year, through reductions in municipal 
wastewater treatment, on-site wastewater treatment for single-family homes, 
small businesses and settlements of less than 300 person-equivalents.654 

According to the BSAP Eutrophication segment, the measures suggested by 
the states were to be submitted in the national implementation programs to 
HELCOM by 2010.655 The Parties also agreed to evaluate the effectiveness of 
the programs at a HELCOM Ministerial Meeting in 2013 and thus also assess 
whether additional measures would be needed.656 This evaluation of the measures 
presented was done by HELCOM.657 Exactly what such an assessment of 
additional measures may include is not obvious. It is to be seen, however, in 
relation to reaching the country-wise specific reduction targets.658 Furthermore, 
there was a range of optional measures for reducing nutrient losses from 
agriculture that are endorsed by the Parties as part of the Ministerial 
Declaration.659 

HELCOM has stated in one of its reports that the basic measures for the 
reduction of eutrophication include those measures which have been 
implemented or planned, e.g. those set out in the BSAP as well as those set out 
in the WFD and MSFD. In this report, HELCOM also states that supplementary 
measures are those measures that can be envisaged in addition to those already 
agreed upon in the BSAP.660 Whether supplementary and additional measures are 
equal in this sense is not clarified, but it is furthermore stated that the need for 
additional measures can be a result of incorrectly estimated basic measures or 

                                                      
 Ibid., pp. 9-10; BSAP Other Documents, p. 86. 
 HELCOM (2009b), BSEP, p. 92. 
 BSAP Eutrophication segment, p. 9. 
 Ibid., p. 9. 
 BSAP Eutrophciation segment. See also HELCOM (2013a), Ministerial Declaration. 
 The evaluations that were made in preparation for the HELCOM Ministerial Meeting in 2013 

were made by the states themselves. The Ministerial Declaration did not provide any specifics on 
additional measures but it was repeatedly stated that further efforts had to be taken, especially with 
regard to pollution from agricultural practices.  

 HELCOM (2013a), Ministerial Declaration. 
 HELCOM (2009b), BSEP, pp. 102-103. 



altered background conditions – situations requiring additional effort. It is also 
stated that supplementary measures can include new innovations and technical 
solutions. Nothing is mentioned about unintended misjudgments by the 
individual states in their choice of measures in relation to the mandatory 
reductions targets. However, the statement in the BSAP does signal that the 
effectiveness sought is related to the measures included in the national programs, 
rather than the calculations made in estimating the reduction targets. Still, a 
scenario where the reduction targets are altered is of course also a factor to take 
into account when evaluating the effectiveness of measures. 

The task of reviewing the BSAP national implementation programs with 
suggested measures by the state Parties is important, especially as it provides a 
possibility to detect potentially low ambition levels on behalf of the Parties. It 
also creates an opening for HELCOM to interpret and express the level of effort 
the BSAP and the reduction targets imply for the states. It is still a fact, though, 
that HELCOM has very little competence when it comes to enforcing 
compliance. The BSAP does, however, also include a segment on 
implementation and review where the Parties agree to monitor and evaluate the 
status of implementation of the BSAP. This monitoring and evaluation is done 
using the agreed-upon indicators, as well as thematic assessments, annual 
HELCOM indicator fact sheets etc. This segment also constitutes a basis for the 
BSAP Implementation Group and its terms of reference, established by 
HELCOM at the 29th Ministerial Meeting.661 

The BSAP national implementation programs were submitted to HELCOM 
in 2010, and the evaluation was finalized at the HELCOM Ministerial Meeting in 
2013.662 In 2011, HELCOM reported that all countries had prepared national 
implementation programs. According to HELCOM, the implementation 
programs showed several similarities between the countries in terms of how they 
perceive and deal with challenges related to the marine environment. The main 
actions suggested focused on reducing inputs of nutrients from diffuse sources, 
but gave little detail as to how. Furthermore, focus was also placed on building 
or upgrading wastewater treatment plants to further improve nutrient removal 
and sanitary standards. Some actions were being developed to enhance effective 
use of sewage sludge as well as manure from animal farms, through reducing 
nutrient losses and at the same time saving nutrient resources. Several countries 
have already banned phosphorus in laundry detergents for household use.663 This 
measure was also directly suggested by the BSAP through the adoption of a 
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specific Recommendation.664 The use of phosphorus in laundry detergents was 
also banned within the EU, which might have had an effect here too.665 

Another important point that was emphasized in the first evaluation of the 
BSAP national implementation programs was the issue of how to finance the 
measures proposed. Suggestions raised in the national implementation programs 
included seeking funding for projects from the international funding community, 
in particular the BSAP Trust Fund managed by the Nordic Environment Finance 
Corporation (NEFCO) and the Nordic Investment Bank.666 HELCOM 
emphasized that much more focus must be directed towards the implementation, 
which also unavoidably implies that the Parties need to make allocations for this 
in their own national budgets. HELCOM stated – and this is significant – that to 
be successful in this process, the national implementation programs must be 
complemented with concrete measures to reach the BSAP targets, and that these 
programs be given increased political support and priority status. The conclusion 
drawn from this by HELCOM is that these issues would be the focus of the next 
phase of the national implementation program project.667 

In the half term of evaluating the national implementation programs, the 
Parties stated that successful implementation of the BSAP requires a range of 
activities, from increased knowledge, awareness building, policy development, 
and pilot studies to large-scale investment projects. The emphasis in the 
implementation at this point focused inter alia on enforcing the 
Recommendations adopted with the BSAP. These Recommendations include 
actions such as upgrading wastewater treatment plants and promoting 
wastewater treatment in scattered housing. Further emphasis was also placed on 
implementation of effective measures to diminish impacts from agriculture, 
which previously also had been stressed as one of the most important issues for 
the problem of eutrophication in general. Measures mentioned were:668 

 
- Legal and voluntary measures supported through an established advice system 
on a farm-by-farm basis, ensuring a more comprehensive approach; 

 
- Establishment of the list of Agricultural Hot Spots represented by installations for 
intensive rearing of cattle, poultry and pigs not in compliance with Part 2, Annex 
III of the Helsinki Convention;  
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-  Further identification of areas, sources or activities critical for nutrient inputs 
to the sea. 

 
It is significant that in relation to measures regarding Agricultural Hot Spots, 
HELCOM emphasized that the HELCOM Parties that are also EU Member 
States must realize that implementation of respective EU legislation may not fully 
comply with Annex III in this aspect.669, This implies that in this area, the links 
between the EU and HELCOM where not synchronized – and meaning that in 
this case it will not be sufficient for the Parties to refer to implementation of EU 
law. This aspect is otherwise implied in parts of the BSAP, as referred to above. 
This is mentioned despite the fact that in another note, HELCOM also 
emphasizes the importance of ongoing EU legislative work under EU with regard 
to the marine environment for HELCOM Parties that are also EU Member 
States. 

In the review process of the BSAP, HELCOM stated that EU processes are 
highly prioritized in coastal EU Member States. This was also implicitly stressing 
the role of EU legislation in relation to the BSAP and marine environmental 
protection in the Baltic Sea in general. HELCOM emphasized its role as a 
coordinating platform for the regional implementation of the MSFD in the Baltic 
Sea region and the impacts that this has on the work with the BSAP. HELCOM 
argued that by consequently implementing the BSAP, the Baltic Sea states are 
already undertaking important supportive actions directly relevant to the MSFD, 
which also supports the efforts made to improve water quality in relation to the 
WFD.670 A number of other additional measures and focus areas were 
mentioned, but will not be discussed here. One final important issue that needs 
to be noted, however, was the issue of transboundary pollution. It was suggested 
that supporting measures in wastewater treatment and agriculture installations in 
Belarus included on the list of priority installations should be addressed, as well 
as future relevant actions in the Ukraine.671 

6.5.2.4 Final Evaluation and Additional Measures 
The final assessments of the national implementation programs were reported in 
October 2013 at the Ministerial Meeting in Copenhagen, where a revised list of 
measures for reducing nutrient losses from agriculture was also endorsed.672 In 
addition, a report on the implementation of the HELCOM Recommendations 
adopted with the BSAP was drafted. This report was based on what information 
the Parties had provided to HELCOM; this information varied in detail. The 

                                                      
 Ibid., p. 6. 
 Ibid., p 4. 
 Ibid., pp. 5-6. 
 HELCOM (2013b), “Revised Palette of measures for reducing phosphorus and nitrogen losses 

from agriculture”, this document is part of the 2013 HELCOM Ministerial Declaration [HELCOM 
(2013a)] and was endorsed by the 2013 HELCOM Ministerial Meeting. 



level of implementation of measures significant for waterborne eutrophic 
pollution also varied among the different states. However, it must be 
acknowledged that the states still had until 2016 to implement such measures.673 
The final declaration stated nevertheless that nearly one third of the actions 
contained in the BSAP in its entirety (and not with specific regard to 
eutrophication) had already been implemented. HELCOM also stressed with 
concern that some measures were implemented with very low activity, such as 
improvements in municipal wastewater treatment and prevention of pollution 
from agriculture.674 

As mentioned, a revised version of the BSAP reduction targets was also 
adopted at the 2013 Ministerial Meeting, based on a broader basis of emissions 
data.675 In relation to the action taken on eutrophication, the Parties have also 
included a new paragraph.676 This paragraph takes into account the natural 
processes implying that it may be a long time before the HELCOM ecological 
objectives for eutrophication are reached.677 This is of course a fact that has to 
be accepted and acknowledged. It is remarkable, however, since the main 
purpose of the BSAP is to be a goal-oriented instrument, i.e. meaning that it is 
to be evaluated to a large extent with regard to measurable effects of the 
ecological objectives. Indeed, the preamble of the BSAP states that: 

 
“…the effectiveness of the actions taken shall be evaluated by using appropriate indicators 

to measure progress towards the targets. This will allow for future adjustments of the actions to 
ensure that the objectives will be achieved.”678 

 
This purpose becomes somewhat obsolete, as the water quality indicators will 
not provide a direct response to actions taken. The indicators for internal waters 
may to some extent provide more direct results. The conclusion must still be that 
HELCOM must instead focus on, and prioritize, actions and measures taken by 
each country, and the expected effects of these actions, i.e. operational targets. It 
also means that potential effects of measures taken must perhaps be evaluated 
more thoroughly as a step in evaluating compliance, because their actual 
effectiveness will not be revealed in due time. The content of states’ reporting on 
their activities and compliance also becomes more important. Given that the 
structures created by the BSAP create a basis for the significant flexibility that 
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accompanies goal-oriented regulation, there is also a risk that instead of diversity 
and redundancy, a race to the bottom will be the result if effectiveness or 
compliance cannot be estimated. In addition, this complicates the picture of how 
to apply an ecosystem approach effectively and how to assess the appropriate 
measures and scales in this regard. 

Finally, it was acknowledged once again that sustainability of agricultural 
production is key for reaching the pollution reduction levels that equal good 
environmental status. Thus the Parties have stated that they are aiming at 
improved farm nutrient management.679 In relation to earlier statements about 
the difficulties of making any direct conclusions about efficiency, it is also 
interesting to make a parallel here. The great difficulty of reducing the diffuse 
pollution emanating from agricultural production and practices is also connected 
to the limited possibilities for measuring efficiency in direct response, due to 
natural processes and time-lags. Although other complexities hindering the 
reduction of agricultural discharges should not be ignored, other strategies and 
approaches for action in this regard may be called upon. Certainly, a more 
thorough monitoring of real actions and measures might also be relevant here. 
HELCOM also drafted a document with a list of more or less detailed measures 
for reducing nutrient losses from agriculture.680 In addition, the HELCOM 
Declaration from 2013 also included a segment with more specific measures and 
factors to agree upon in relation to the nutrient pollution from inter alia 
agriculture. However, this list included a number of agreed measures due to be 
taken by 2018, and is thus not consistent with the original 2016 deadline of the 
BSAP.681 Another important factor was also stressed relating to the 
transboundary nature of the problems. The Parties agreed also to address and 
initiate further cooperation with non-Contracting states. Recognition was also 
made of the fact that some reduction may have effects on the sub-basins and 
neighboring states, and that such additional reduction should also be taken into 
account.682 

6.5.3 The Marine Strategy Framework Directive 

6.5.3.1 Introduction 
As previously explained, the MSFD is the result of many years of work to 
integrate governance of marine waters in a more coherent EU legislation. This 
integration is done both in relation to other EU directives with focus on 
particular activities affecting the marine environment, as well as to international 
laws designed to protect marine environment in different parts of the EU. The 
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focus has been to implement regional seas conventions to which the EU has 
become a Party, including the Helsinki Convention.683 Before the adoption of 
the MSFD, the EU had adopted a number of directives related to activities 
affecting the marine environment. However, these were all sector-specific and 
not specifically designed for the marine environment.684 Most of these sector-
specific regulations are incorporated either in the frameworks of the MSFD or 
the WFD, or in force parallel to the MSFD. Thus, although aiming to create a 
more coherent approach, the MSFD does not necessarily contradict a model for 
diversity of measures. Instead, the MSFD has quite an important role in 
establishing a multi-dimensional structure and laying ground for diversity of 
measures. However, just as in the case of the BSAP, a range of crucial factors 
will be decisive with regard to whether the actual intentions are accomplished. In 
addition, the MSFD has for example assessed good environmental status in a 
manner that cannot be evaluated without taking the ecological time-lag into 
account. Hence the MSFD does entail consequences for the implementation of 
diverse measures, the assessment of compliance, as well as the application of an 
ecosystem approach. As a result, the requirements stipulated by the MSFD must 
also be reviewed further. 

The main aim of the MSFD is to accomplish good environmental status and 
this is to be achieved through a coherent approach in a marine region or sub-
region. The Member States in such a region are to assess the status of their marine 
waters and each state is to develop a specific marine strategy of measures. 
Member States in the same marine region are to cooperate to create coherence 
in the measures found necessary to achieve the aims of the directive.685 As stated, 
the EU assigns the implementation of the MSFD to regional organizations.686 In 
the Baltic Sea, the implementation of the MSFD is to be done with the assistance 
of HELCOM. This is significant, as it implies that good environmental status 
cannot be achieved without also cooperating with non-EU Member states and 
sharing the work pursued through these marine regional conventions.687 It also 
has consequences for the measures that states are required to impose. It is 
furthermore unique that the MSFD combines obligations of Member States of 
the EU with the work done by non-EU organizations. It implies new dimensions 
in international law and that the EU has allocated a role as equal to marine 
conventions in implementing the MSFD.688 This has consequences for the 
relationships between the EU Member States, the EU and HELCOM, including 
indirect consequences for its Parties that are non-EU-Member States – i.e. the 
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Russian Federation. It may also have consequences with regard to measures taken 
as well as work done in HELCOM, and its role as an international body. It creates 
a new intertwined, multidimensional and multi-level structure. 

As a consequence of its early decision to embrace the ecosystem approach 
and to cooperate with the EU, HELCOM has also been working in parallel with 
the EU to form an instrument for regional implementation of the MSFD.689 
HELCOM began to undertake a coordinating function in regional 
implementation by riparian states even before the MSFD was even adopted.690 
The first instrument for regional implementation of the MSFD in the EU regions 
was thus adopted with the BSAP. It is even stated that the measures, indicators 
and environmental targets named in the BSAP were designed in relation to the 
requirements of the MSFD (see Section 5.3.4).691 Thus, the definition of good 
environmental status in the BSAP is similar to the definition in the MSFD. The 
MSFD explicitly refers to the ecosystem-based approach to management of the 
marine environment as a guiding principle.692 It also requires its application in 
marine strategies.693 Thus, by virtue of the MSFD, the ecosystem-based approach 
becomes a legally binding principle for the management of the marine 
environment, at least in those states that are members of the EU.694 

6.5.3.2 Regional Implementation 
When the BSAP was adopted, the contents of the MSFD had not yet been 
finalized; thus the concepts used in the final version of the BSAP are not identical 
to the MSFD in all aspects. However, there are no crucial differences in the 
contents between the aims of the BSAP in comparison with the MSFD. The 
BSAP is therefore also accepted at the EU level, as a regional implementation of 
the MSFD in the Baltic Sea. It is an important basis for the implementation on a 
national level.695 The Baltic Sea is one of the marine regions defined by MSFD.696 
A difference in comparison with the MSFD is that HELCOM has divided the 
Baltic Sea into sub-basins for the assessment of ecological status. Such division 
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is not accounted for by the MSFD but will still create the basis for 
implementation of both the BSAP and the MSFD.697 

The aim to accomplish regional coordination is clearly stated in the provisions 
of the MSFD, first in the preamble and more precisely in the articles of the 
Directive. The Directive emphasizes the transboundary nature of the marine 
environment and the need to cooperate to ensure a coordinated development of 
marine strategies for each region, both between Member States as well as with 
third countries concerned. Existing institutional structures, such as regional seas 
conventions, should be used to ensure coordination. It is also emphasized that 
action on international level is indispensable and that it is of importance for the 
Member States and the EU to further enhance their consistent approaches and 
contributions under international agreements.698 Additionally, the EU and its 
Member States are Parties to the LOSC and thus it is emphasized that the 
obligations that follow from LOSC shall be reflected fully in the MSFD.699 
According to its preamble, the MSFD also aims to contribute to the fulfilment 
of the obligations of several regional seas conventions, such as the Helsinki 
Convention.700 In line with this, third-party countries, i.e. those that are not 
Member States to the EU, should be invited to participate in the work of 
achieving good environmental status if they share the waters of a marine 
region.701 This is also connected to the importance of taking the transboundary 
nature of the marine environment into account for regulatory approaches.702 

The MSFD strives to implement both a very specific and unique multi-level 
structure as well as an overall ecosystem approach, focusing on the 
transboundary aspects of the marine problems. The adoption of marine 
strategies, in similarity to the BSAP, is a potential structure for creating a diversity 
of measures. In addition, it is a structure for measures to be specifically adjusted 
to the conditions and legal structures in each sub-region and individual state. 
However, just as in the case of the programs to be adopted in accordance to the 
BSAP, whether true diversity is created depends to large extent on the efforts 
made by each state, and in addition, the extent to which there are requirements 
for additional measures to supplement mandatory obligations in the pre-existing 
regimes. All the efforts made in adopting marine strategies shall be reported to 
the EU Commission.703 This will enable the Commission to assess the coherence 
of the actions taken across the marine region and potentially provide guidance 
on possible and necessary modifications.704 This role also reflects the role of 
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HELCOM in the review of implementation of BSAP national implementation 
programs. 

The relationship between the MSFD and the WFD is established in the MSFD 
preamble and its definition of marine waters. It is stated here that the MSFD is 
applicable only insofar as the same aspects of the environmental status of the 
marine environment are not already addressed through the WFD. In more detail, 
it also provides that the coastal waters, seabed and subsoil are integral parts of 
the marine environment. Thus they should be covered by the MSFD, but if they 
are not already covered by the WFD or other EU legislation. This is as to ensure 
complementarity while avoiding unnecessary overlaps.705 

6.5.3.3 Marine Strategies: Initial Assessments, Coordination, 
Reference States and the Establishment of Good 
Environmental Status 

According to the MSFD, each Member State shall develop a marine strategy for 
its marine waters in accordance with a certain plan of action. This is to be done 
within the marine region and in regard of the water status in that specific 
region.706 The adoption of marine strategies is to follow a certain timetable set 
out in the directive. This timetable is initiated by common preparations. First the 
states are to perform an initial assessment to determine the criteria for good 
environmental status; this was due in July 2012. At this point, the states should 
also establish environmental targets and associated indicators.707 The next step 
was due in July 2014 to implement a monitoring programme for ongoing 
assessment and regular updating of targets.708 After these steps the states started 
to develop their program of measures, designed to achieve or maintain good 
environmental status in the marine waters. These programs were to enter 
operation by 2016 at the latest.709 

According to the MSFD, Member States shall define good environmental 
status for the marine region concerned.710 The basis for the definition shall be 
unified systematic standards and criteria as well as specific descriptors (D)711 
found in Annex I of the MSFD and certain characteristics, pressures and impacts 
in accordance to Annex III.712 The Member States shall determine 
comprehensive environmental targets and indicators for achieving good 
environmental status.713 The environmental targets and indicators developed so 
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far by HELCOM already include a multitude of the parameters, specified in 
Annexes I and III for the MSFD. 

The relevant indicators for the achievement of the HELCOM ecological 
objectives and their environmental targets are listed in the BSAP in relation to 
respective environmental targets of the ecological objectives. The HELCOM 
ecological objectives are not identical to the descriptors of the MSFD. The basic 
documentation found in the HELCOM thematic assessments on inter alia 
eutrophication shows significant similarities. It is clear in these assessments that 
the HELCOM ecological objectives, its environmental targets and indicators, as 
well as its monitoring requirements, contain not only all descriptors but also all 
characteristics, pressures, and impacts according to MSFD Annexes I and III. 
This, on the other hand, differs from the relation between the HELCOM 
ecological objectives and the quality elements of the WFD for coastal waters.714 

 
Descriptor 5 regards eutrophication and states the following criteria: “Human-

induced eutrophication is minimised, especially adverse effects thereof, such as losses in 
biodiversity, ecosystem degradation, harmful algae blooms and oxygen deficiency in bottom 
waters.” 715 
 
The most far-reaching evaluations and assessments made in coordinating the 
MSFD descriptors and HELCOM ecological objectives have been made in 
relation to eutrophication, where this system is now assessed for the whole Baltic 
Sea. Work has also been done to integrate the quality elements of the WFD and 
create a five-tier classification system in accordance with the WFD.716 

In the provisions of the MSFD it is also stated that the initial assessment and 
analysis to be made of the essential features and characteristics, and current 
environmental status, of the regional marine waters should also take into account 
elements regarding coastal, transitional and territorial waters. This should be 
done despite the fact that these aspects are also covered by other EU legislation, 
such as the WFD. In addition, assessment and analysis should take into account, 
or use as their basis, other relevant assessments such as those carried out jointly 
in the context of regional sea conventions. The intent is that all these sources can 
contribute to creating a comprehensive assessment of the status of the marine 
environment.717 Furthermore, the directive requires the states to ensure that the 
assessment methodologies are consistent across the marine region and that 
transboundary impacts and transboundary features are taken into account.718 
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6.5.3.4 Establishing a Platform for a Diversity of Measures? 
According to the MSFD, the states are ultimately meant to identify measures 
necessary to achieve or maintain good environmental status, in relation to the 
marine region.719 In the implementation of the MSFD, the assessments made 
have been based on thematic reports published by HELCOM. The thematic 
report regarding eutrophication720 contains the initial assessments that are to be 
pursued in accordance with the MSFD and also include indicative lists of 
characteristics, pressures and impacts that also are in accordance with Annex III 
of the MSFD.721 Thus, it is more or less the same assessments that create the 
basis for measures in both the BSAP and the MSFD. 

The program of measures included in the marine strategies is to identify all 
measures needed to achieve good environmental status and integrate measures 
required in other pieces of legislation. A list of measures to be taken into account 
when creating the program is found in Annex VI to the Directive.722 Many EU 
policy areas affect the marine environment, not least those dealing with industry, 
agriculture, and external relations, as well as important elements of 
environmental policy. But these policies are not specifically designed to protect 
the marine environment. Instead, human activities impacting the marine 
environment have been addressed in sector-specific regulations. The role of the 
MSFD is to ensure a more stable coherence, consistency and integration of 
measures taken pursuant to other EU legal instruments with effects on the 
marine environment.723 When integrating these measures into a program of 
measures, the Member States shall also take into account relevant measures 
required under other community legislation, such as the WFD and the 
WWTD.724 

As described, the basis for the determination of good environmental status is 
more or less the same for MSFD and the BSAP. This raises a question as to what 
the difference may be in measures proposed by the BSAP national 
implementation programs and the programs of measures in the marine strategies. 
The BSAP states, for example, that the WFD is to be integrated where relevant, 
beyond that basically the same assessments of relevant measures for achieving 
good environmental status should most likely be done. This coherency is of 
course the main purpose of the BSAP. However, it must also mean that the BSAP 
reduction targets set the bar for how far-reaching measures taken in accordance 
with the MSFD should be. 

In the work of implementing the MSFD, the EU has also identified special 
strategic actions to create a more effective result of the implementation of the 
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MSFD. Such actions include not only full implementation of the key directives 
relating to eutrophication, but also actions to reduce nutrients as stated in the 
BSAP. Furthermore, it is mentioned that measures and practices with the 
potential to reduce nutrient losses from farming should be promoted. In addition 
to the full implementation of the ND and WFD, and specific new requirements 
with regard to CAP that entail establishment of buffer strips along water courses, 
rural development measures are also suggested as a way to maximize fertilizer 
efficiency or achieve nutrient recycling.725 However, attention is also paid to 
accomplishing full implementation of the WFD in order to maximize the 
environmental benefits for the Baltic Sea. It is asserted that a full implementation 
of the WFD including the ND and the WWTD will improve the environment in 
the open sea as well, in line with the objective of the MSFD.726 

What can be concluded so far is thus that the MSFD is unlikely to contribute 
with a range of measures beyond those already suggested or required in other 
legislation. Therefore, if the problem is that more or other measures are needed, 
i.e. that pre-existing ones were not sufficient or appropriate, then the MSFD will 
not contribute much. On the contrary, in line with its aim, the primary role of 
the MSFD will likely be as a coordinator of the existing legislation, both 
international and European. Again, the MSFD and the BSAP appear to be very 
similar. This coordinating role is in itself not insignificant, since it may well 
contribute to redundancy through more effective implementation and adoption 
of measures in the end, if a more conclusive picture of problems and measures 
is acquired on both a national and regional scale. (See further on redundancy 
applied in the legal context, in Section 6.7). 

In the first assessment of the implementation of the MSFD, the EU 
Commission states that the MSFD has triggered new developments in the 
regional sea conventions in Europe, which have also contributed with regional 
expertise in assessing the environmental state. Thus, the work in the MSFD has 
provided a mutual benefit to all Parties concerned.727 However, the EU 
Commission also states that the targets set by the Member States vary 
considerably, differing in their level of ambition and specificity. In some cases, 
the environmental targets set are not even sufficient to achieve good 
environmental status.728 Thus, it is concluded that the level of ambition must be 
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raised; efforts must be intensified to create rapid change in the different regimes 
and levels of implementation if the goal of achieving good environmental status 
by 2020 is to be accomplished.729 

One aspect that should not be forgotten is the fact that the process of 
adopting the MSFD is one of the main drivers behind the creation of the BSAP. 
Together these instruments constitute a platform for the integration of the 
ecosystem approach and the measures and actions that should be taken to 
operationalize this approach. The later changes in the work of HELCOM might 
not have come into force if the process of adopting the MSFD had not been 
initiated. The MSFD and the BSAP impose a platform for a potentially more 
effective approach to enforcing an ecosystem approach. A crucial issue here is 
how the assessments of compliance and results are to be made in relation to the 
fact that the goal of good environmental status is not measurable. This fact could 
also affect the degree of states’ confidence in the agreements and trust among 
the Parties. It is also a fact that both the MSFD and the BSAP leave a lot of the 
effectiveness of their implementation to the WFD. This is because all measures 
proposed by the BSAP and the MSFD are applicable only to the extent that the 
requirements of the WFD are not. Since most activities affecting the marine 
environmental area are based on land or fall inside the baseline, most activities 
relevant for the protection of the marine environment are regulated in the WFD. 
The next section examines what can be accomplished by the WFD, and the 
degree to which its requirements cover the state of the marine environment. 

6.5.4 The Water Framework Directive 

6.5.4.1 Introduction 
The primary objective of the WFD is to protect water quality.730 The WFD was 
one of the first EU legal acts with a structure according to the concept of new 
governance, taking a holistic approach and with a basis for regulation very similar 
to the ecosystem approach. One important result of the WFD, in addition to 
creation of a structure for holistic governance through so-called river basin-based 
management, was that it replaced most of the earlier, fragmented water 
protection instruments in place. A large number of directives on water protection 
were repealed when the WFD was adopted. Others were integrated into the 
framework of the WFD, not least some directives with great significance for 
limiting eutrophic discharges. This is also one important reason why the WFD 
could contribute significantly to creating diversity of measures. As with the 
MSFD, the aim has been to establish a more coherent and consistent approach 
to regulation, based on the prerequisites inherent in Europe’s aquatic 
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ecosystems.731 The WFD takes a significant step towards the integration of water 
protection, addressing all types of impact in a single regulatory framework. While 
this directive is a very complex system for regulation, it has become famous for 
its ambitious and holistic environmental objectives. Connected to this is not only 
the new governance approach but also the fact that it is ambitious in taking a 
multi-level approach to governance, has also attracted attention.732 Since the 
WFD has a prominent role in the implementation of both the MSFD and the 
BSAP, it is important to further review what the WFD entails and includes in 
this regard. 

The purpose of the WFD is to establish a framework for the protection of 
inland surface waters, transitional waters, coastal waters and groundwater.733 The 
geographical scope of the WFD is mainly limited to inland and coastal waters. 
Coastal waters are surface waters limited by the baseline in accordance with 
LOSC and beyond, by one nautical mile on the seaward side.734 Important to 
note is that the WFD has a different aim from the BSAP and the MSFD – it is 
mainly focused on national inland waters. The geographical scope covers only 
surface waters in the coastal zone.735 Hence, measures taken as a result of the 
WFD are likely to be limited to this scope. It does not primarily regard the marine 
water quality in its requirements on measures. The directive concerns the waters 
in direct contact with, and polluted by, the activities causing an excess of nutrients 
and the catchment areas. Among its purposes is also, however, to contribute to 
achievement of the objectives of relevant international agreements, including 
those that aim to prevent and eliminate pollution of the marine environment.736 
Thus, LOSC still shares part of the purposes of the WFD, which also aim to 
achieving the objectives of inter alia the Helsinki Convention. However, this 
perspective is not included to any large extent in the requirements on measures. 
It does however contribute to an integration with the different instruments for 
protecting the marine environment in the Baltic Sea. 

The WFD is based on the concept of good ecological status. Although it is 
formulated somewhat differently than the concept of good environmental status, 
found in the BSAP or the MSFD, it seems to be directly related and does not 
differ much in interpretation. Annex V of the WFD sets out the criteria for good 
ecological status in accordance with the directive. In its general definitions of 
ecological status, it states that high status equals: “…no, or only very minor, 
anthropogenic alterations to the values of the phyisco-chemical and hydromorphological quality 
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elements…”737 This definition is still similar to the objectives for eutrophication in 
both the BSAP and the MSFD. However, the system of quality elements by 
which it is to be assessed is different from the MSFD and the BSAP, as the WFD 
inter alia has a wider range of measurement points. The WFD also has five 
different states of quality in contrast to MSFD, which only contains two – good 
or bad status. However, through the HELCOM work pursued so far and not 
least in the processes done in developing the EU Common Implementation 
Strategy (WFD CIS), the intention has been to decrease the differences between 
these concepts in the attempts to coordinate implementation. 

Significant for the objectives of the WFD is its Annex V, which specifies 
quality elements for different types of water and also provides definitions for 
classification of ecological status and how the monitoring of ecological status is 
to be performed. Based on the classification and definitions mentioned, water 
status is to be determined according to the five-level scale of High, Good, 
Moderate and Poor or Bad. Exactly what is to be accounted for in the assessment 
according to this scale is thoroughly described.738 Generally it can be mentioned 
that for the status to be high or good quality, the anthropocentric effects shall be 
low or insignificant. In relation to eutrophic problems the nutrient condition 
should be within a range normally associated with undisturbed conditions or such 
that the levels still ensure the functioning of the ecosystem. The basis of the 
WFD is a set of environmental objectives that are to be decided by an especially 
appointed authority on the basis on each type of water and each district, through 
a complex system of reference elements, quality standards and characteristics set 
for different types of waters and ecological aspects. The environmental objectives 
are found in Article 4, and are also elaborated and specified further in Annex V. 
The importance of the environmental objectives emanates from the fact that they 
form the goals that all measures taken in accordance with the directive aim to 
fulfil. 

6.5.4.2 River Basin Management 
The WFD requires that the Member States coordinate their administrative 
arrangements within river basin districts.739 Member States shall identify the river 
basins in their national territory, and assign each one an individual designation. 
Coastal waters shall be identified and assigned to the nearest or most appropriate 
river basin district or districts.740 Furthermore, Member States are to ensure 
appropriate administrative arrangements for the application of the directive 
requirements in each river basin district.741 They are also to ensure that any river 
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basin that extends into more than one Member State is assigned to an 
international river basin district.742 Basing management on river basins is directly 
comparable to the ecosystem approach, insofar as the aim is to base management 
on ecological and aquatic prerequisites and adjust it to scale to the most 
appropriate levels of regulation, management and monitoring. 

The Member States are then to produce River Basin Management Plans 
(Management Plans) for each river basin district.743 The Management Plans are 
one of the main features in the WFD and with these plans the Member States 
shall ensure to adopt a program of measures, coordinated for the whole river 
basin district.744 This program of measures shall also contain a summary of the 
measures required to implement other EU legislation for the protection of 
water.745 It includes legislation that may also have significance for eutrophication 
in marine waters, as well as some of the directives that are also to be integrated 
in the marine strategies in accordance with the MSFD. Furthermore, the WFD 
program of measures is to include a summary of the controls adopted for point 
sources and other activities that can cause discharges, i.e. referring to point-
source discharges liable to cause pollution – a requirement for prior regulation 
such as prohibitions, or prior authorization, or registration based on general 
binding rules, laying down emission controls for the pollutants concerned.746  For 
international river basin districts, it is stated that the Member States shall work 
together to ensure coordination and may also use existing structures stemming 
from international agreements.747 The aim shall be to produce a single 
international river basin management plan (International Management Plan) – 
see also Sections 2.4.1 and 6.5.2.2, on the UNECE Convention on the Protection 
and Use of Transboundary Watercourses and International Lakes, which also 
includes an obligation to enter into bilateral agreements. However, if this is not 
accomplished, plans shall at least be produced for each Member State’s part of 
the river basin, or the States that are members of the EU in the case of a river 
basin that is partly outside the territory of the EU.748 The Management Plans shall 
be reported to the EU Commission as well as updates and progress, and summary 
reports of the analysis made of characteristics and human impact on the river 
basins and the monitoring programs.749 

The core of the directive and the programs of measures is to achieve good 
ecological status and good chemical water status, based on the initial assessments 
on water status and characteristics. An example of what is meant by this is: “Good 
surface water status means the status achieved by a surface water body when both its ecological 
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status and its chemical status are at least good.”750  These concepts are strictly connected 
to a flexible approach to the choice of governance and regulatory techniques, 
meaning that the most suitable measures can be applied specifically in each 
individual case. This, again, is an approach similar to those found in the 
ecosystem approach and the approaches to regulation taken in the BSAP and the 
MSFD. Furthermore, this obligation of aiming to achieve good water status is 
backed up by a no-deterioration obligation – Member States must prevent 
deterioration of surface and groundwater status.751 This is a principle that has 
also been given a strict interpretation by the EU Court (see further in Section 
8.4.3.3). 

Surface water is defined as inland waters (i.e. all standing or flowing water on 
the landward side of the baseline), but with the exception of groundwater, and 
including transitional waters and coastal waters.752 Protected areas are defined in 
Annex IV to the WFD and shall be specially appointed.753 The implementation 
of protective measures and the designation of protected areas were to be 
completed no later 2015, just like the rest of the provisions in the directive. 
However, such areas are to be treated primarily in accordance with requirements 
of other community legislation, i.e. under which the individual protected areas 
have been established.754 This is due to the criteria set in Annex IV, which state 
inter alia that the register of protected areas in the WFD shall include nutrient-
sensitive areas, including areas designated as vulnerable zones under the ND and 
areas designated as sensitive areas under the WWTD.755 However, the 
environmental objectives for protected areas are primarily those laid down in the 
WFD, unless requirements in the specific directive under which the objectives 
are also to be accounted for are more stringent.756 

The environmental objectives in Article 4 are further elaborated and specified 
in Annex V, and together they form the core of the WFD. They set the goals that 
all measures and other protective actions are aimed to fulfill – this is however an 
aim that implies a vague requirement. Still, the waters and the environment in 
focus diverge quite significantly from those in focus for both the BSAP and the 
MSFD. The focus of the WFD does not signal that marine waters are to be taken 
into account. 

An important feature for the understanding and implementation of the 
substantial demands of the WFD, however, is the coordination of administrative 
arrangements. The WFD prescribes that the Member States are to identify and 
assign special river basin districts to be governed as ecologically suitable by a 
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governmental body or appropriate competent authority.757 This is the feature that 
could also be most significant for the implementation of the BSAP and the 
MSFD, because it will gain by being implemented through the institutional and 
administrative arrangements established by the WFD. The monitoring based on 
river basins and their related coastal waters is of course also a good foundation 
for imposing measures and assessments with regard to marine waters. Even if 
the results of assessments and measures differ from the conclusions drawn based 
on the quality elements established in the WFD, more or less the same sources 
and activities need to be regulated with regard to marine waters. Most of the 
pollution that ends up in marine waters originates from land-based sources and 
passes through river basins and coastal waters before gathering in the marine 
water regions.758 

6.5.4.3 Requirements, Measures and Monitoring 
The programs of measures can include a range of different requirements and 
measures – both measures imposed directly through the WFD and those that 
may make reference to measures following from legislation adopted at national 
level and covering the entire territory of the state. A Member State could adopt 
measures applicable to all river basin districts, or only certain river basins.759 Each 
program of measures shall at least include specific basic measures and, where 
necessary, supplementary measures.760 

Basic measures are minimum requirements to be complied with, listed in 
extended details in the directive, with the aim of fulfilling the ecological 
objectives.761 This list includes inter alia the measures required to implement 
community legislation for protection of water, a number of requirements 
referring to certain articles in the directive, requirements on different kinds of 
pollution controls and even prohibitions. The Community legislation to be 
integrated into the WFD programs as basic measures are listed in Part A of 
Annex VI. Of the directives listed, the ones relevant in light of eutrophication 
are the Sewage Sludge Directive (86/278/EEC),762 the WWTD, the ND and the 
IPPC Directive, now replaced by the IED. 
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Supplementary measures are specially designed and implemented in addition 
to the basic measures, and where applicable in addition to national legislation, to 
enable achievement of ecological objectives. The WFD Annex VI also contains 
a non-exclusive list of such measures.763, This list includes inter alia; legislative 
measures; administrative instruments; economic or fiscal instruments; negotiated 
environmental agreements; emission controls; codes of good practice; recreation 
and restoration of wetlands; abstraction controls; and demand management 
measures, such as promotion of adapted agricultural production. 

It is also stated, however, that Member States may also adopt further 
supplementary measures to provide for additional protection or improvement of 
the waters covered by the directive, including the implementation of relevant 
international agreements referred to in Article 1 of the WFD, i.e. international 
agreements (such as the Helsinki Convention) designed to identify and eliminate 
pollution in the marine environment. This raises a question as to whether this 
can be interpreted to mean the measures needed to implement the MSFD, the 
BSAP and not least the Helsinki Convention could be integrated into programs 
of measures in accordance with the WFD. However, since the statement limits 
actions to measures providing protection of the waters covered by the directive, 
one has to assume that this is not what is intended. On the other hand, it is stated 
that in implementation of the basic measures, Member States shall take all 
appropriate steps not to increase pollution in marine waters.764 

The monitoring programs, which shall be established by the Member States, 
are to provide information supplementing and validating the impact assessment 
procedures. Furthermore, this information is to supplement and validate the 
efficiency and design of future monitoring, assessment of long-term changes in 
natural conditions and the assessment of long-term changes resulting from 
widespread anthropogenic activity. In addition, surveillance monitoring shall be 
carried out for a sufficient amount of surface water bodies to provide an 
assessment of the overall surface water status in each catchment or sub-
catchments within the river basin district.765 Monitoring of nutrient status is to 
be carried out at three-month intervals. The programs of measures are to be 
reviewed and updated where appropriate (the first time no later than 2015), and 
then every six years. 

For the whole region, the comparability of monitoring results is most 
important, which is why cooperation or integration with monitoring stipulated in 
the regional agreement could provide a suitable tool. Annex V also contains 
criteria for monitoring and the comparability of the results. For this reason, the 
criteria set up for monitoring quality are also of importance. According to the 
instructions in the Annex, the different status levels shall be inter-calibrated, with 
facilitation by the EU Commission. The aim is to establish consistency between 
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the definitions.766 That way the diversity and coordination of measures and 
ecological scale can maintained, which is an important component in achieving 
diversity and redundancy in multidimensional structures. 

6.5.5 Area-Specific EU Directives 
In the assessment of possible measures involved in the multidimensional legal 
governance situation in the Baltic Sea area, some area-specific directives must 
also be presented. There are a number of such specific directives contributing to 
the diversity of measures and multidimensional regulation in the Baltic Sea area 
including primarily the WWTD, the ND and the IPPC Directive, now replaced 
by the IED. As described, some area-specific EU directives are to be accounted 
for in the basic measures of the WFD. Most of them are also subject to 
integration into the implementation and assessments made in accordance with 
the MSFD, and to some extent the BSAP. They play an important part in the 
new institutional structures in regulatory regimes of the Baltic Sea area. In 
addition, they are important because in practice and to a large extent, they 
implement the general requirements and more detailed provisions found in the 
Annexes of the Helsinki Convention. Last but not least, it is essential to review 
and present the aims, measures and requirements they entail, because the area-
specific directives are also to be integrated and accounted for in the assessment 
of the central regulatory frameworks in the Baltic Sea area. Thus, to clarify the 
extent to which these directives contribute with additional perspectives or 
measures and diversity in the regulation of environmental protection in the Baltic 
Sea area, they are briefly presented in the following. 

The WWTD767 concerns the collection, treatment and discharge of urban 
waste water and the treatment and discharge of waste water from certain 
industrial sectors. The objective is to protect the environment from any adverse 
effects arising from such discharges.768 The directive mainly requires the Member 
States to ensure that all agglomerations (i.e. areas where the population and/or 
economic activities are sufficiently concentrated for urban waste water to be 
collected and conducted to an urban waste water treatment plant769) are provided 
with collection systems for urban waste water.770 

The ND is especially relevant for regulating eutrophication in the Baltic Sea 
area. It focuses on reducing water pollution caused by nitrates from agriculture 
and farming activities. One of the consequences of applying livestock manure to 
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land is water pollution from nitrates. The use of fertilizers is also one of the main 
causes of diffuse pollution of nitrogen in water.771 The ND differs somewhat 
from the WWTD in that it concerns diffuse agricultural sources, and addresses 
one of the most significant problems with regard to Baltic Sea eutrophication. 
The fact that the directive concerns diffuse pollution sources means that it 
focuses more on what is to be achieved and the water areas that are especially 
sensitive. These circumstances create a different kind of regulatory approach and 
also give rise to evaluations and assessments that will be an important basis for 
the incorporation of ND requirements in both the WFD and the MSFD. A 
specifically sensitive area will demand special attention, also with regard to the 
measures adopted strictly in the WFD programs of measures or the MSFD 
marine strategies. Furthermore, the directive establishes and elaborates practices 
that can also be enforced as requirements to decrease pollution also in other 
regulations and on other levels of regulation. 

The IED integrates and codifies seven different directives. The most 
significant in this context is the IPPC Directive, which with the adoption of the 
IED is gradually being superseded. Like the WWTD, the IED, regulates point 
sources. Generally, the IED contains requirements on a permit for all 
installations covered by the directive, thus including industrial activities that 
contribute to marine pollution. The common denominator and overall objective 
of the IED are the industrial activities that give rise to pollution.772 The IED 
constitutes a further step towards an integrated approach in pollution control 
across the EU and includes new potentially more stringent features for 
identifying the requirement of Best Available Technique.773 According to the 
definition in the directive, Best Available Technique means:774 

 
“…the most effective and advanced stage in the development of activities and their methods 

of operation which indicates the practical suitability of particular techniques for providing the 
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basis for emission limit values and other permit conditions designed to prevent and, where that 
is not practicable, to reduce emissions and the impact on the environment as a whole.”775 

 
The advanced and adaptive system of continuously developing the definition of 
Best Available Technique has the potential to enhance the standards that signifies 
Best Available Technique, and not least its significance in a permit procedure. If 
the exchange procedures between the different Member States and the EU 
Commission are successful, the IED could thus entail stricter requirements on 
pollution reductions. 

6.6.1 Summary 
As stated, cross-scale interaction, polycentric structures, and multi-level 
governance approaches, as presented in resilience research, imply that measures 
should be taken in parallel at different levels and scales of regulation. Such 
structures represent a governance approach that could match ecological dynamic 
structures and scales and provide for diversity in measures. This kind of 
regulatory structure entails adjustment of regulation to the scale of the ecosystem 
and the framing of the environmental problem. Furthermore, such regulation 
allows a multitude of complementary measures. A diversity of measures could 
represent an appropriate response to the diversity of sources and causes of 
environmental problems. An important aim with diverse measures is the 
increased possibility to match the measures to different aspects or levels of the 
problem. In addition, diversity in measures creates possibilities and incentives for 
redundancy. 

 
Multidimensional Legal Structures. After the evaluation and review of both the 

international and EU legal systems as such, and the more specific conditions 
found in the Baltic Sea area, it can be concluded that these kinds of structures 
for governance are clearly present in legal systems. As stated in the general 
review, the international law system has developed – on its own terms – in a 
pluralistic and nested way, thus creating a complex, multidimensional system 
similar to what is usually described in resilience terms. Such a system also creates 
a natural platform for a diversity of measures. 

 
Interaction and coordination. These developments in international and EU law are 

also present with respect to the Baltic Sea area, and here a multitude of legal 
regimes and overlapping regulations can be identified. As has been described, all 
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of these are also applicable and valid in parallel with one another. However, the 
specific developments in the Baltic Sea area also reflect another, even more 
entangled situation, as the MSFD is now one main driver for the work pursued 
in HELCOM. Because the BSAP functions as an implementation or coordinating 
platform for the MSFD the competence, interpretations, measures and not least 
compliance review are becoming far more nested than ever before. Still, the 
effects this will have on enforcing stricter measures or accomplishing the 
diversity of measures aimed for in resilience governance theories also depend on 
a successful coordination and redundancy, which will be reviewed in the next section. 

 
Diversity of measures. The assessments that can be made so far point to a 

potential for increased diversity of measures. In the case of eutrophication, both 
the MSFD and BSAP state that only natural levels of eutrophic substances and 
minimized human-induced eutrophication should exist. This new approach, 
especially when implemented at an inter- and supra-national level, does in some 
aspects encourage pluralistic regulatory measures. In the efforts to accomplish 
good environmental status, national, regional and international requirements and 
imposed measures, establish additional regimes where measures complement 
each other and should be implemented in addition to other requirements. 
However, much evidence implies that the same measures as those already 
implemented in regard to other requirements will also be accounted for under 
the new legal instruments. It is one thing that once imposed measures will not be 
superseded by newer ones, but it would be ineffective if the same measures in to 
a wide extent were accounted for in the implementation of the MSFD and BSAP. 
Then, no real change could be expected. In a system where both measures and 
monitoring focus on the ecosystem status, any measure that will contribute in 
some way to change is welcomed, and the more measures taken, the greater the 
likelihood that set goals will actually be met. Since the established structures do 
not control the measures that states take to achieve the goals, there is no certainty 
that this will be the result. It is in this light that the ideas of rational choice and a 
potential race to the bottom become clear. 

6.6.2 Concluding Remarks 
The considerable margin for flexibility integrated into the design of the Baltic Sea 
legal instruments means that the potential for increased diversity depends on the 
level of ambition decided on by the individual states. So far, however, the 
measures identified do not contribute very much beyond that which is already 
laid down as requirements in other legislative acts. The coordination between the 
new instruments for marine governance includes a network of instruments that 
regulates the marine environment in different aspects. None of these implies 
many new measures, however. HELCOM has clearly stated that ambitions must 
be intensified in order to reduce pollution load from agriculture, but when 
reviewing what has previously have been done by HELCOM, this seems to have 



been acknowledged previously, and so far the new legal instruments and 
structures have not resulted in significant change in this regard.. As stated, the 
flexibility offered by these structures mainly leaves it up to each state to decide 
on its focus in implementation. Although a list of measures for further reduction 
of agricultural loads was created, it was only endorsed with the reservation of 
“optional” measures, and this sends a clear signal. 

Despite these crucial and fragile aspects of implementation of the Baltic Sea 
legal instruments, there are also benefits involved in these new approaches. The 
adoption of the MSFD has also had important effects in terms of raising 
HELCOM’s ambitions for action. Although the result so far is questionable in 
many respects, a lot of effort has been set in motion, thus creating possibilities 
for the future. It is not least important that there has been a shift towards 
ecosystem-based measures. The concept of ecosystem approach is closely linked 
to the idea of polycentric structures, diversity and redundancy. Multidimensional 
structures are important in creating a more dynamic form of regulation. Having 
goal-oriented regimes is also good in this perspective, because it puts focus on 
the environmental goal and prerequisites. This is also the case in the Baltic Sea 
area where the goal of good environmental status is to direct all activities. For 
such loose structures to be effective, however, other factors become important. 
First the combination of regimes and instruments raises the question of 
enforcement and compliance. What measures will be accounted for under which 
regime, and which organization is responsible for controlling the measures taken? 
The situation in the Baltic Sea area is especially delicate in this regard. As implied, 
the mix of regulatory regimes creates new frames for interpretation and 
enforcement. Another crucial issue here in realizing the ecosystem approach is 
how coordination and redundancy are structured. The next section will review 
this aspect in more detail. 

6.7.1 Introduction 
Multidimensional legal structures like those described in this chapter provide for 
potential diversity in measures. This diversity may not correspond exactly to what 
is intended with diversity in resilience governance, but it still provides 
prerequisites for such diversity in governance structures. The diversity in 
resilience governance aims to create redundancy, i.e. a range of measures aiming 
to achieve the same result and where one could replace, or complement, another 
if necessary. They could also be complementary in that they would apply to the 
system at different scales. As stated previously, diversity in these kinds of 
structures is a result of ecological dynamics and is often connected to an idea that 



a multitude of parallel measures provides alternative options for response and 
that these measures can be applied at different scales in parallel, or at different 
levels in the governance system to create redundancy. Redundancy in multi-level 
structures thus allows for a multitude of complementary measures at matching 
ecological scales. This redundancy or diversity of measures could also act as a 
response to the diversity of sources and causes of environmental problems and 
their occurrence at different levels in a dynamic system.776 

Law directs only human activities, and not the environment itself; it is not 
direct as in the case of operational management actions. Thus, redundancy and 
diversity in legal structures will function differently than redundancy in actual 
operational management, where actions are more in connection with the actual 
sources. Furthermore, each legal requirement in a redundant legal structure is 
binding in its own regime. The obligation to implement requirements within each 
separate instrument thus stands separately in relation to each regulatory regime, 
even though the aim of different regulatory instruments might be the same. 
However, a redundant function in the regulatory structures reviewed here, is 
connected to the fact that measures taken in accordance with requirements in 
one of these regulatory instruments could also be accounted for under the other 
regulatory instruments, if the goal or aim is equivalent. Generally, 
implementation will be less costly and easier to manage effectively when the 
different regulatory instruments are coordinated and coherent so that the same 
implementation measures can be accounted for both regimes. This would 
especially benefit states that are both Parties to HELCOM and Member States 
of the EU. Coordination and combination of the different requirements could 
also affect what signifies compliance, and the interpretation of the provisions of 
the respective regulation.777 The structures reviewed here demonstrate such 
characteristics and potential. Moreover, coordination is important for the 
ecosystem approach and in the implementation process in the marine regions. 
Through such coordination and coherence, the prerequisites for enforcement are 
being established. In addition, the coordination of good environmental status 
and its criteria, indicators and targets may also be the key for achieving a true 
ecosystem approach and ecosystem-based regulation. Hence, coordination is 
crucial, for both legal and potential ecological effectiveness through the 
ecosystem approach. 

According to the MSFD, the regional organizational structures are to 
contribute to achieving good environmental status. This is important since the 
regional conventions – as opposed to the EU directives – cover the marine 
regions as a whole, including non-EU states. The reason behind this is that good 
environmental status can only be achieved with the support of regional 
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organizations and their activities in the frame of marine conventions.778 For 
HELCOM Parties that are also EU Member States, HELCOM has committed 
to take on a role as the coordinating platform for regional implementation of the 
MSFD in the Baltic Sea area. The intention is to work towards harmonized 
strategies for achieving good environmental status according to both the BSAP 
and MSFD.779 The EU Commission also confirms that the MSFD has triggered 
new developments in regional seas conventions, and the mutual benefits that this 
provides. The regional seas organizations, as in the case of HELCOM, have 
provided reports on the state of their seas to feed into the initial assessments to 
be done by the individual Member States. Generally, the regional conventions 
have also developed new regional-level indicators, targets and methods and have 
agreed to the work for improved regional coordination.780 In addition to the work 
pursued directly in the realm of the EU or HELCOM, other projects are being 
hosted by, and in cooperation with, actors that are not tied to these organizations 
but that are supporting different efforts to coordinate and provide basic 
information to these processes. The progress of this coordination and 
harmonization and the question of whether it leads to redundant and effective 
ecosystem-based legal structures are discussed in the following sections. 

6.7.2 Approaches to Coordination 

6.7.2.1 General Approach in the MSFD to Coordination 
In parallel with the adoption and implementation of the MSFD, the EU 
Commission and the Member States have pursued a great deal of scientific, 
administrative and coordinating work in order to comply with the aim of the 
MSFD: to apply an ecosystem approach and not least to integrate the work done 
in regional organizations. The goal of this effort was to synchronize the 
environmental aspects and assessments connected to the requirements. The 
intention has been to synchronize or coordinate the provisions – their assessment 
and implementation – among Member States, along with the provisions of other 
EU directives as well as with the Helsinki Convention, thus primarily with the 
BSAP. 
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The development of marine strategies requires a large amount of new 
knowledge and expertise, as well as transfer of knowledge between regions.781 To 
meet this demand, a large number of scientific reports have been produced under 
the auspices of the EU Commission.782 In addition, the EU Commission formed 
a Common Implementation Strategy for the MSFD (MSFD CIS), as discussed in 
Section 5.3.5. The MSFD CIS is an informal process that was established to 
enable exchange of best practices and experiences between Member States and 
marine regions under the different policy programs, including regional 
conventions and policies under other relevant EU legislation. The MSFD CIS 
comprises an informal organizational structure and work plan to develop 
common understanding and joint approaches.783 This organizational structure set 
up by the MSFD CIS includes an informal commission group of experts on the 
implementation of the MSFD, called the Marine Strategy Coordination Group 
(the Coordination Group). The Coordination Group is responsible for 
monitoring and follow-up of work done in relation to the MSFD CIS and it 
coordinates and evaluates different working groups and activities under the 
MSFD CIS.784 

In accordance with the MSFD CIS, a working group on good environmental 
status (the WG GES) was established under the Coordination Group. The WG 
GES has followed the approach of the MSFD CIS, and in accordance with the 
MSFD has assisted in the development of criteria and methodological standards 
for determining good environmental status for each specific region.785 In order 
to have a consistent and comparable approach among Member States for 
determining good environmental status, the MSFD states that the criteria and 
methodological standards need to be developed in accordance with a regulatory 
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Committee procedure, with scrutiny by the European Parliament.786  As a result 
of the work pursued by the WG GES, the EU Commission adopted a formal 
Decision on criteria and methodological standards on good environmental status of marine 
waters (2010/477/EU) (the GES Decision) in September 2010.787 The GES 
Decision includes criteria and standards for good environmental status for all the 
areas included in the MSFD. However, the EU Commission has not reported 
very much regarding the response from the regional organizations or even 
activities by the EU to connect with these organizations. 

6.7.2.2 General Approach by HELCOM to Coordination 
HELCOM decided early on to take a proactive role in implementing the MSFD. 
Consequently, in 2010 the HELCOM Ministers officially committed to 
establishing HELCOM as the coordinating platform for the regional 
implementation of the MSFD in the Baltic Sea region.788 This meant that 
HELCOM would strive for a harmonization of national marine strategies for 
achieving good environmental status according to the BSAP and the MSFD, and 
this included the matter of eutrophication. Like the EU Commission and the 
requirements of the MSFD, the HELCOM ministers stressed that shared 
scientific understanding and quantification of good environmental status are to 
be used in policymaking at international, regional and national levels.789 For the 
practical implementation of the agreed common principles that are to guide 
further work, the HELCOM ministers decided inter alia that a core set of indicators 
with quantitative targets shall be developed in relation to each of the segments 
of the BSAP. It must be clarified that environmental indicators and targets 
articulate, either quantitatively or qualitatively, the desired levels of or necessary 
changes to environmental pressures and impacts that would lead to achievement 
of good environmental status. They can also directly reflect good environmental 
status or the actual changes necessary to the current state to achieve or maintain 
good environmental status.790 However, it was emphasized and ensured that the 
indicators could also be used for other international monitoring and reporting 
requirements, inter alia the MSFD.791 This corresponds to the requirements now 
found in the GES Decision by the EU Commission. 
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As a result of this and the commitment to serve a coordinating platform for 
the regional implementation of the MSFD, HELCOM established the Group for 
the Implementation of the Ecosystem Approach (HELCOM GEAR) in 2012.792 
The intention was to create a coordination body to steer the implementation of 
the HELCOM BSAP, and to facilitate the regional coordination for the 
implementation of the EU MSFD, with the aim to achieve respective coherent 
national marine strategies. It needs to be emphasized that all these efforts 
generally relate to a wider area of regulation than strictly eutrophication, and thus 
some of what has been reflected and reported in this aspect by HELCOM (and 
to some extent by the EU Commission) is not exclusively referable to the 
development in the area of eutrophication. 

This commitment and future approach by HELCOM and the work with the 
BSAP thus provide a possible basis and scientific expertise considered necessary 
for development of national marine strategies. The work done so far by 
HELCOM has not only put the BSAP into action, but is also instrumental in the 
implementation of the MSFD and regional coordination. However, to a large 
extent, the work with the BSAP was initiated and pursued due to the pressure 
exerted by the EU Commission through the MSFD; thus its consequences for 
implementation of the MSFD have not appeared by chance. As reflected here, 
there were directly intentional.793 

6.7.3 Redundancy and Structures for Coordination of 
Ecological Indicators 

The Decision adopted by the EU Commission for defining criteria for good 
environmental status, the GES Decision, is very concise. Its main purpose is to 
describe the criteria to be used by Member States to assess the extent to which 
good environmental status is being achieved.794 Although concise, the 
requirements and references laid out for such assessments are complex. 
According to the GES Decision, inter alia the following should be taken into 
account when developing the related indicators: criteria and assessments etc. 
required under the related directives; a demand for coherence and accountancy 
of synergetic effects; and, not least, temporal or spatial scales. In short, a number 
of general requirements are listed, but not further specified with regard to how 
they are to be accomplished.795 In this way, the Decision revives the issue of what 
such requirements actually mean in practice and how they are to be interpreted 
and realized, but it also pinpoints relevant factors for an ecosystem-based 
application. 

                                                      
 HELCOM (2012c), Minutes of the 33rd Meeting Helsinki, Finland 6-7 March 2012, HELCOM 

33/2012, Agenda Item 4, 4.8, (LD 26). 
 HELCOM (2012a); HELCOM (2010c). 
 EU GES Decision, Article 1.  
 EU GES Decision, Annex, part A. 



The GES Decision also contains criteria for good environmental status 
relevant to the specific descriptors found in Annex I to the MSFD, listed in the 
same numerical order. Thus, Descriptor 5 in the GES Decision also concerns 
minimizing human-induced eutrophication (see also Section 5.3.5.2). It states 
inter alia that the assessment of eutrophication in marine waters needs to take 
into account the assessment for coastal and transitional waters under the WFD, 
specifically WFD criteria for high, good and moderate ecological status.796 The 
intention of this is to ensure comparability between the different assessments in 
relation to good environmental status. However, this may be more complicated 
than it seems – the WFD and the MSFD are built on different assessment 
systems. 

As described previously in this chapter, the WFD and the MSFD both have a 
goal-oriented approach, with focus on good ecological and environmental status, 
but these directives have been adopted at different points in time and without 
internal coherence. The structures set up for assessing environmental quality and 
the goal of good ecological status in the WFD contain a number of elements that 
are significantly different from the structures of the MSFD. According to the 
GES Decision, information and knowledge gathered as well as approaches 
developed in regional seas conventions should also be taken into account in the 
criteria for good environmental status. Furthermore, it is stated that in order to 
take temporal scales into account, the initial assessment inter alia needs to 
combine information on nutrient levels and be based on a range of effects that 
are ecologically relevant. This is formulated with reference to the fact that a wide 
range of diverse human activities can have impact on environmental status, and 
that this also relates to diversity or differences that exist both between and within 
marine regions, sub-regions and subdivisions. The applicability of specific 
indicators related to the criteria may require consideration, regarding whether 
they are ecologically relevant to each situation being assessed, due to these 
differences. In summary, this must mean that the commission is advising the 
states to take into account the variation of effects and causes found in the sub-
basins in the Baltic Sea, when making their initial assessment, which will also 
establish the basis for defining good environmental status. This indicates that 
indicators and relevant assessments will vary across the region. This is a very 
important statement, especially in light of the ecosystem approach. 

In addition to the overall complementary roles of the MSFD and the WFD, 
the GES Decision establishes that the criteria for good environmental status, 
according to the MSFD, have to be set in relation to and be coordinated with 
good ecological status as defined by the WFD. The criteria for good 
environmental status also has to be balanced with regard to temporal and spatial 
scales etc. As described above it is established that information and knowledge 
gathered under regional sea conventions are to be taken into account, which in 
this case concerns HELCOM, the Helsinki Convention and the BSAP. As a 
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contrast to the specific instruction for coordination with the WFD GES criteria, 
there is nothing further stated or referred to regarding how this incorporation of 
regional knowledge should be endeavored. 

The aim of coordination with regional sea conventions seem to be focused 
mainly on the possibilities they have to provide more specific environmental 
information, and in that way assist in the development of criteria and 
methodologies.797 The regional sea conventions are represented for example in 
the Coordination Group.798 In the scientific reports performed under the 
auspices of the EU Commission, the methodological standards of inter alia the 
regional sea conventions have also been reviewed to provide a basis for the 
further work of implementing a coherent framework in such cooperation.799 
Taking the environmental information and standards from regional sea 
conventions into account implies additional prerequisites for better coherence in 
the application of the different instruments. Because HELCOM also produces 
much crucial information about the Baltic Sea, it could also raise the quality of 
the resulting criteria. In a way it furthers the role of HELCOM as a coordinating 
platform. This also chimes well with the establishment of the working group 
under HELCOM for the implementation of the ecosystem approach – 
HELCOM GEAR. 

GEAR was established to ensure coherent and streamlined implementation 
of the ecosystem approach. This includes contributing to instrumental factors, 
also emphasized by the EU Commission, as crucial for satisfactory 
implementation and determination of good environmental status, such as: 
assessment procedures; determination of good environmental status; setting 
environmental targets and indicators; coordinated monitoring; and management 
measures.800 In its work, GEAR also takes into account the priorities and tasks 
set up in the EU MSFD CIS.801 It aspires to create joint documentation of 
implementation of both the BSAP and MSFD (see also Section 5.3.5.3).802 As a 
result, many projects for coordination and implementation have been 
undertaken.803 
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The Commission has also stated that the EU Member States could strengthen 
their roles in the MSFD CIS process, since in the end they also bear the main 
responsibility for implementation. It is suggested that the Member States should 
take a more active role in the implementation of the MSFD, where so far 
scientists have pursued most of the work. Together or in groups, and together 
with the EU Commission, Member States should lead the preparatory work on 
a specific issue. From the perspective of the Commission, this would ideally be 
combined with an active role in the relevant regional seas convention as well, and 
thus an indirect coordination and knowledge-exchange would be accomplished 
on an unofficial basis. In addition, burden sharing would result because different 
Member States could focus on and develop expertise in different issues.804 There 
are apparent links to the work pursued by HELCOM GEAR. The role of 
HELCOM GEAR is to give guidance and ensure coordination of scientific and 
technical activities of HELCOM as well as facilitate exchange of information on 
related national activities. It is meant to link the implementation of the BSAP to 
activities under other international frameworks, especially the MSFD, for 
Contracting Parties that are also EU Member States.805 The coordination within 
GEAR is meant to focus on guidance regarding scientific and technical activities 
as well as exchange of information on the related national measures, in order to 
link the implementation of the BSAP to what is done primarily under the MSFD 
by the EU Member States. It is interesting to note that GEAR is also meant to 
include coordination with activities under the Maritime Doctrine of the Russian 
Federation. 806 All these different processes of coordination are crucial for 
streamlining the criteria and indictors for good environmental status, and thus 
for streamlining the ecosystem approach. 

The coordination within GEAR is meant to focus on guidance regarding 
scientific and technical activities as well as exchange of information on related 
national measures, in order to link the implementation of the BSAP to the 
activities carried out primarily under the MSFD by the EU Member States. To 
accomplish this, some specific factors are especially important, such as 
assessments of marine environmental status, the description of good 
environmental status, the setting of environmental targets, and development of 
coordinated regional monitoring programs and management measures based on 
the BSAP. In this way, GEAR is directly aiming to function as the regional 
instrument for the implementation of the MSFD in the Baltic Sea area. As a basis 
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for its work, GEAR is to use inter alia use the BSAP as a foundation, including 
nutrient reduction schemes and HELCOM Recommendations.807 

6.7.4 Assessments and Determination of Good Environmental 
Status 

6.7.4.1 Defining Ecological Indicators for Good Environmental Status 
and the Ecosystem Approach 

Good environmental status is connected to, and should be based on, the initial 
assessment that is required from all Member States.808 By the time that the initial 
assessments were to be reported, in 2012, the states were also required to define 
good environmental status and set the targets and indicators that would enable 
the transition towards this status.809 According the MSFD, Member States shall 
determine comprehensive environmental targets and indicators for achieving 
good environmental status.810 

It is noteworthy that there is a difference between indicators for status 
assessment of good environmental status on the one hand, and targets or 
indicators to track progress towards good environmental status and evaluate 
effectiveness of measures on the other. It is held that for measures and actually 
reaching good environmental status, the crucial category is probably operational 
targets relating to concrete implementation measures to support their 
achievement. According to the reports made, only some of the states planned to 
set operational targets and associated indicators when preparing the program of 
measures.811 If the operational targets are those that are crucial to achieve the 
aims of the legal instruments, it seems questionable that not all states would set 
these up in their steps towards implementation. 

The EU Commission states that all the different steps in coordinating phases, 
i.e. the initial assessment, determination of good environmental status and setting 
of targets, should be developed in an integrated manner so that subsequent 
periodic assessments can build upon and be compared with the initial 
assessment.812 Despite the attempt to determine good environmental status 
through the GES Decision, the GES descriptors – both in the GES Decision 
and in accordance to the MSFD813 – are indicative and allow for additional 
elements, based on for example regional characteristics.814 HELCOM has a 
significant role in this regard because its primary task is to gather data and 
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scientific information through monitoring. In relation to the MSFD, the tasks 
and work of GEAR specifically cover activities in relation to MSFD Articles 8, 
9, 10, 11, and 13.815 Some of the initiatives taken by HELCOM in this regard 
include: core indicators for assessing environmental status and effectiveness of 
measures; a review of HELCOM monitoring programs; further development of 
assessment tools and methods for thematic and holistic status assessments; and 
the review of BSAP nutrient reduction targets.816 HELCOM has had an 
important role in making thematic assessments of the Baltic Sea region against 
the background of HELCOM’s own historical data, which could provide a basis 
for national assessments as well as the kind of basis needed with regard to more 
regional specific substance mentioned previously in relation to the criteria for 
good environmental status.817 

In the evaluation of the implementation process for Articles 8, 9 and 10 of 
the MSFD, some details which have consequences for creating coherence could 
be detected early on with regard to a few of the coastal states and with emphasis 
on coordination and implementation. The Member States had used different 
approaches, and therefore there was also a difference in terminology for 
indicators and targets used in HELCOM and targets and their associated 
indicators used in Article 10 of the MSFD. This may lead in substance to 
differences in target setting, and result in an overlap of indicators for good 
environmental status, but may also warrant additional indicators not covered by 
the GES Decision. 

Any overlap in indicators could lead to a mismatch in the coordination and 
application of the different legal instruments.818 This reflects the necessity of joint 
regional development of indicators and targets for status and pressures.819 The 
ecological objectives defined by HELCOM and their related targets and 
indicators have been developed to represent good environmental status in the 
BSAP. If the operative targets can be transferred into the framework of the 
MSFD, they could ensure a regionally consistent approach in the pursuit of good 
environmental status.820 In this regard it is also rather important to note that 
HELCOM has developed the principally agreed reduction targets adopted with 
the BSAP on the basis on some of the targets and indicators for good 
environmental status.821 Thus, it may be important to coordinate targets and 
indicators to make the reduction targets valid also in the application of the 
MSFD. HELCOM has provided a good basis for the determination of good 
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environmental status. HELCOM has also reported that its environmental targets 
and indicators developed thus far already include many of the parameters named 
in Annexes I and III to the MSFD.822 This is of course an important step towards 
coordination and ecological redundancy. 

6.7.4.2 Assessments and Scientific Data 
At an early stage, the WG GES stated that it is necessary to develop new 
assessment tools to ensure appropriate coverage of the MSFD. The group asserts 
that the initial assessments made by the Member States are likely to mainly 
contain information generated as a result of existing commitments and thus not 
primarily with regard to the purposes of the MSFD.823 A similarity can be seen 
here in relation to the implementation of the BSAP and the NIPs, where most 
states reports provide only a vague picture of measures to take, not going much 
beyond the existing commitments in HELCOM and not least with regard to the 
WFD. As part of its implementation of the BSAP and moreover in its role as a 
coordinating platform for the MSFD and the ecosystem approach in the Baltic 
Sea area, HELCOM has produced reports and assessments of the environmental 
state of the Baltic Sea. A procedure similar to the initial assessments required in 
the MSFD has thus been pursued in the work by HELCOM and the BSAP. 
However, such assessments are taken a bit further in HELCOM. HELCOM 
applies an approach where the current environmental status is first assessed 
according to certain ecological characteristics, and as a second step the pressures 
from human activities and impacts are assessed. As part of implementing the 
BSAP, HELCOM has also presented important thematic reports on the state of 
the Baltic Sea, including one on the eutrophication.824 

The thematic reports825 also contain the criteria and references for the 
establishment of initial assessments in accordance with the requirements of the 
MSFD.826 In addition to this, HELCOM has also been working on a holistic 
ecosystem-based assessment approach827 for the status of the Baltic Sea, based 
on the thematic reports. This assessment approach describes and assesses the 
current environmental status and pressures on the Baltic Sea in an integrated way. 
The aim is inter alia to promote implementation of the BSAP and achieve a 
Baltic-wide harmonization of the implementation of the MSFD, using the 
requirements of the MSFD as a basis and applying experiences from previous 
periodic HELCOM assessments. These assessments have therefore been deemed 
a good basis for national reports, but they focus on the marine area as a whole 
and thus cannot replace the national reports required by the MSFD.828 However, 
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these reports represent an important step in furthering the perspective of 
ecosystem approach and the common approach for the whole area. In assessing 
the current status of the open-sea areas in accordance with MSFD Article 8, 
HELCOM thematic assessments of eutrophication and HELCOM initial holistic 
assessments were used as sources of information. For the coastal waters, status 
assessments were mainly based on the WFD classification of ecological and 
chemical status.829 

The initial holistic assessment made by HELCOM provided information on 
the impacts of various human pressures as well as their synergistic effects. It was 
emphasized, however, that due to the Baltic-wide approach of the HELCOM 
assessments, they were not considered to provide the precise details needed for 
national territorial waters and the exclusive economic zone. HELCOM 
assessments thus need to be developed so that in the future, they can also provide 
the information needed from a national point of view. This way, the HELCOM 
assessments could support the coastal states that are also EU Member States in 
their implementation of obligations with regard to the MSFD. The national 
assessments and the assistance from HELCOM in performing them would also 
contribute to the general coordination and ecosystem approach in the regulatory 
structures for which they are a basis. Despite the efforts of cooperation, the initial 
assessments often give only a fragmented overview of the state of the marine 
environment. In addition, the Member States did not use the initial assessment 
to establish a baseline, so it is not possible to assess the distance to the target. 
The EU Commission further alleges that an adequate determination of good 
environmental status according to Article 9 is particularly important in this first 
phase of implementation, because it sets the level of ambition that the Member 
States commit to reach by 2020.830 

This aspect has also been pointed out by the WG GES, which stated that the 
reports provided are assessments at the scale of the Convention waters, regional 
or sub-regional, without specific assessments at the scale of waters under national 
jurisdiction. This may make it difficult to track respective assessment results back 
to the scale of the individual Member States, so these reports in themselves are 
not sufficient for compliance with the MSFD requirements.831 It was also 
emphasized in the analysis referred to above that development of the assessments 
using HELCOM tools needs specifically to address the need for coherence 
between status classification in open waters and coastal waters where the national 
WFD approaches are also applied.832 The WG GES also claims that the initial 
assessments made by the Member States as a step towards implementation of the 
MSFD are unlikely to provide a complete assessment of all the relevant 
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characteristics, pressures and impacts, because many monitoring programs are 
fragmentary (but this is not stated specifically regarding eutrophication).833 

According to the EU Commission, the regional conventions have developed 
new regional-level indicators, targets and methods and have agreed on the need 
for improved regional coordination.834 Again, however, the situation in the Baltic 
Sea is quite peculiar in this regard. As the WG GES also emphasizes, the 
assessments made in development of the core parts of the BSAP are not 
narrowed down to state level. However, the reduction targets for eutrophication 
and good environmental status in accordance with the BSAP are doing exactly 
that, since they are specific to each country in the catchment area. Another 
question is then whether dividing the reduction targets on a country-specific basis 
is the most effective and accurate way to regulate eutrophication, if this is not 
how the assessments and indicators are set. From an ecological perspective, with 
the ecosystem approach in mind as well as matching ecological scales, it may be 
more accurate to maintain focus on the original assessments and the scale of the 
different basins of the Baltic Sea.835 There seems to be at least a risk that 
important ecological aspects will be lost in this transformation of scientific 
assessments into measures and legal regulations. On the other hand, the 
background documents to the revised targets do emphasize that the pressures of 
discharges have varying significance in relation to the different basins of the 
Baltic Sea. They also take into account transboundary pressures.836 

6.7.4.3 Temporal and Geographical Scales of Assessment and 
Application 

A number of common principles that can help Member States determine good 
environmental status have been identified by the WG GES. One of these 
principles is that good environmental status should be described at a scale 
appropriate for each descriptor. This is primarily aimed at national, regional or 
sub-regional scales, but it is also emphasized in particular that an ecologically 
relevant scale should be chosen to describe good environmental status.837 
However, the MSFD actually states that good environmental status “…shall be 
determined at the level of the marine region or sub-region…”.838 There is hence a 
contradiction here that may create an obstacle to matching the most suitable level 
from an environmental perspective. 

The ecologically relevant scale and what is stated in the GES Decision 
manifest a more far-reaching perspective than that taken in the MSFD. As 
discussed above, it was also implied in the GES Decision that states were to take 
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into account the variation of effects and causes found in the sub-basins in the 
Baltic Sea, when making their initial assessment and establishing the basis for 
defining GES. The WG GES also acknowledges that good environmental status 
should be determined at a scale that is deemed most appropriate for assessment 
of the particular descriptor or ecosystem component in question. It states that a 
relevant scale for assessment can be smaller sub-divisions of a marine region.839 
As previously described, HELCOM has divided the Baltic Sea into sub-basins 
for the assessment of ecological status. Different basins are individually sensitive 
to pressures and show great variations in ecological and environmental status. 
Hence, this division implies a division into a scale that also creates an appropriate 
basis for implementation of both the BSAP and the MSFD.840 This seems to be 
in line with the principles defined by WG GES, and maybe even the GES 
Decision, but the question is whether it is in line with the MSFD. It is also a 
question whether this approach is coherent with the reduction targets of the 
BSAP. 

The division into smaller spatial scales, i.e. the sub-basins of the Baltic Sea, is 
due to ecological factors and the unique conditions of the Baltic Sea’s 
composition. As suggested above, these factors are at risk of being or even seem 
to be overlooked in the transformation of these indicators and estimates into 
legal regulation. However, even if the final version of the reduction targets 
identified in the BSAP are divided state-wise instead of being formulated in direct 
connection to each sub-basin, it still shows in the assessments made throughout 
the development of targets that they are meant to reflect specific basin targets. 
As reflected upon above, it is questionable whether having country-wise 
reduction targets is most appropriate from an ecological perspective, since the 
indicators for good environmental status are assessed in relation to the region 
and the sub-basins, and not by each state. However, since they are still mainly 
oriented towards the sub-basins, it is possible that this is not an obstacle to 
reaching good environmental status. Nevertheless, if it is not clarified in the 
targets as they are formulated, it could affect the way measures are implemented 
by the states, i.e. the states still have to be aware of these divisions. 

The North-East Atlantic can also serve as an example of the importance of 
the right scale for assessments, and the potential conflict in the contradiction of 
perspectives taken by WG GES and the MSFD respectively. In a way this 
example also clarifies the social-ecological perspective. The WG GES makes 
conclusions on the assumption that many activities will be deemed to take place 
over too small an area to have a measurable impact at a large scale. However, at 
the same time, also WG GES notes that the cumulative and synergistic effects of 
localized activities may well have large effects that must be considered.841 
Although the North-East Atlantic is somewhat different in its composition and 
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scale, the scale seems to better reflect the complexity of eutrophication in the 
Baltic Sea. The eutrophic status of the Baltic Sea varies across the region. In some 
sub-basins, eutrophication is not especially significant, while in others it is severe. 
These problems are most definitely the result of cumulative effects, i.e. although 
the status may be acceptable in some coastal areas it does not mean that the 
overall state of the sea is good. Furthermore, the opposite situation is also present 
in the Baltic Sea – local discharges that seem high in some parts of the marine 
region might still have little effect on the overall degradation in comparison with 
the same amount of discharge in another. These circumstances must somehow 
be reflected when determining good environmental status, and the relevant 
indicators and targets in relation to the scale chosen. This should be reflected in 
the assessment and with regard to implementation and formulating legal 
regulations. 

6.7.5 General Reflections and Summary 
As stated in the introduction, successful coordination in the assessment of 
indicators and targets for good environmental status is important for both legal 
effectiveness and in providing an ecosystem approach and ecosystem-based 
regulatory measures. Through such coordination processes, the prerequisites for 
compliance and enforcement are also established. Furthermore, the approaches, 
structures, and assessments, which create the basis for coordination and 
redundancy, have been reviewed. 

 
Interaction, Coordination, Allocation of Authority and Ecosystem fit. A report presenting 
the work of HELCOM GEAR suggests that HELCOM has proven successful as 
regional platform, by facilitating coherent action and offering measures, tools and 
mechanisms that are instrumental for HELCOM Parties that are also EU 
Member States and thus bound by the MSFD when they prepare the national 
action programs.842 The report also states what is clear from the present review 
– that HELCOM plays a major role in the efforts to coordinate activities related 
to the MSFD for the EU Member States.843 The efforts made to create regional 
coordination and a platform for cooperation are significant in bridging states’ 
differences and establishing links to the provisions of the relevant instruments. 
However, this work cannot be assumed to be a guarantee that the different legal 
instruments will also apply the same indicators and that a genuine basis for 
ecosystem approach will be established. 

There are great challenges to creating genuine coordination at the level of 
ecosystem indicators. All the instruments are built on a large amount of scientific 
work and assessments of ecological status and other scientific data. They are 
dependent on these scientific assessments for their goals and implementation. 
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However, it seems as if they also base their measures to some extent on different 
criteria, indicators and targets. This is related to the fact that instruments are 
developed at different times and at least partly developed within different 
regimes, and the fact that they have different geographical scopes. These factors 
also make managing coordination more difficult. The inherent differences in the 
legal instruments and their initial approaches seem to create obstacles to equal 
assessment. Under the MSFD this is partly due to a lack of sufficient data, but 
here HELCOM has contributed significantly. Thus, despite all the work done so 
far, challenges remain in national efforts to fulfil the ambitions of the BSAP and 
the regional coherence required under the MSFD.844 

The need to provide more support for joint and regional coherence, drawing 
on synergies and improved use of regional knowledge, is also presented as a way 
to align implementation of the ecosystem approach further through the 
HELCOM BSAP, the MSFD and the Russian Maritime Doctrine.845 The 
progress of these future steps is crucial to the full realization of the ideas behind 
the MSFD and the BSAP. Because these combined instruments also create the 
basis for application of an ecosystem approach, it is important in ensuring true 
matches between measures and ecological indicators. However, the indicators are 
translated into reduction targets, so they will still set the bar for measures to be 
taken. In that case the more crucial issue will be that the states have not decided 
on a baseline. This shortcoming will make it difficult to properly evaluate success. 

 
Ecosystem Approach and Institutional Fit. In a summary report on the way 

forward, the EU Commission also found that much needs to be done in the 
present implementation cycle and before the reporting exercise is repeated in 
2018. The Commission asserts that this will require a number of specific actions 
and a higher level of ambition.846 In some of the more specific requirements 
listed, one point mentioned is a more systematic use of standards stemming from 
other EU legislation, such as the WFD. This, as discussed, is problematic because 
the WFD’s structure is not consistent with the structures of the MSFD and the 
BSAP. Otherwise, according to the Commission, region-specific indicators 
should be used. It is also noteworthy that the EU Commission concludes that it 
is important to put “…regional cooperation at the very heart of MSFD implementation”.847 
According to what has been stated here, this should also influence national 
implementation processes, rather than the other way around, to stimulate further 
coordination at regional or sub-regional level.848 In addition to the efforts that 
have already been made in this regard, at least within the Baltic Sea area, it is an 
interesting statement in relation to what is stated in the Directive itself in this 
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regard. From the formulations of the requirements of the MSFD, it would seem 
that this is a foregone conclusion, already made at time of drafting and 
unnecessary to state again. 

Without successful coordination and jointly set goal-oriented indicators, many 
of the prerequisites for ecosystem-based regulation and ecosystem approach 
would be impossible to establish. The criteria, indicators and targets for good 
environmental status are the foundation for reaching the goals set out in all these 
instruments and measures. Exactly which measures and activities that this 
represents will vary over time and with regard to the country and basin in 
question. This of course contributes in itself to the complexity of the matter. 
However, it will be even more of a problem if the foundation on which these 
measures are to be based is unclear, i.e. insufficiently assessed with regard to the 
goal, or inconsistent between the states concerned. It will also be a problem if 
planned efforts are not properly coordinated with respect to the different 
instruments, because then the states will not be able to create a coordinated 
implementation. This factor is also important in the perspective of 
implementation and legal effectiveness. One should not underestimate how the 
incentives and possibilities for states to take ambitious approaches in 
implementing these different instruments are directly related to legal redundancy. 
As mentioned in the introduction, implementation will be less costly and easier 
to manage effectively, especially for states that are both Parties to HELCOM and 
Member States of the EU, if the different regulatory instruments are coordinated 
and coherent so that when the same measures and actions are taken, they can be 
accounted for in the implementation under both regimes. 

 
Diversity of Measures and Redundancy. The idea of coordination and redundancy 

may be criticized. While the adoption of the MSFD and the BSAP was aimed to 
a large extent at coordination of legal measures for the marine environment, it 
also had an intention to create further measures with more force for change. The 
conceptual idea of redundancy in the legal structure does not spur development 
of more and new kinds of measures to resolve the problem. However, what is 
worse is the risk that ecological indicators become obsolete – because of either 
insufficient coordination with third-party states in the catchment area or the 
time-lags in identifying environmental effects from measures. As indicated by 
HELCOM, the severe time-lags in the environmental effects in marine waters as 
a result of reduction measures makes it difficult to at all evaluate the state 
measures this way. Furthermore, HELCOM stated that the goal of good 
environmental status, as this status is determined with regard to the reduction 
targets, is dependent on reductions made by all states in the catchment area 
including states that are not EU Member States or Parties to HELCOM. The 
issue of proper coordination also refers to the legal coordination that stems from 
these overlapping and interlinked instruments. As the interpretation of their 
requirements and their implementation will largely be interdependent, 
coordination will be affected if the ecological and environmental factors are not 



conclusive and clear. Furthermore, this situation creates a quite different and 
complex situation already from the start when it comes to monitoring and 
assessing compliance. If coherence and coordination – as reviewed in this section 
– are not successful, the situation will become even more complex. 

This chapter on multidimensional, dynamic legal structures and overlapping 
regulation provided a review of the legal aspects of cross-scale interaction, multi-
level structures, diversity and redundancy. As stated in Section 6.1, multi-level 
and polycentric governance approaches in resilience theories are meant to 
represent a governance approach that could match ecological dynamic structures 
and scales as well as provide for a diversity of measures. In a perspective of law, 
this resilience feature entails questions regarding both how such governance 
approaches and dynamic structures are featured generally and a comparison of 
how parallel regulatory regimes are structured and intertwined. It also includes 
investigating the extent to which legal regulatory approaches are able to match 
ecosystem scales, and thus whether it is possible to assess law according to this 
same resilience feature in terms of effectiveness. Furthermore, issues regarding 
authority, review and implementation of measures in such overlapping 
regulations have been reviewed to assess the connections to questions of 
institutional or regulatory coordination, ecosystem fit and effectiveness. These 
different aspects were ordered according to a few specific themes: 

 
- multidimensional legal structures  
- allocation of authority  
- interaction and coordination   
- ecosystem approach and institutional fit  
- diversity of measures and redundancy  

 
Multidimensional Legal Structures, Interaction and Coordination. As a conclusion it can 
be stated that the regulatory systems found in the Baltic Sea area do reflect 
multidimensional governance as well as a diversity and redundancy of measures. 
The more difficult question to answer, however, is what this implies for the states 
that are to implement these regulatory instruments and their requirements. Due 
to the flexibility in the system and the nested regulatory structures, coordination 
is necessary to create incentives for ambitious and more cost-effective 
implementation. The BSAP functions as an implementation or coordinating 
platform for the MSFD. Thus the competence, interpretations, measures and not 
least compliance review are becoming far more nested than ever before. The 
effects that this nesting will have on enforcing stricter measures or accomplishing 
the diversity of measures aimed for in resilience governance theories are also 
dependent on successful coordination and redundancy. 



 
Ecosystem Approach and Institutional Fit. This feature for coordination of 

measures, as provided for in both the BSAP and the MSFD, could be regarded 
as a very important contribution to the new regulatory situation. The requirement 
that is included in both these frameworks, establishing that the states shall 
identify all measures relevant for the marine environment and produce national 
implementation programs or marine strategies where all measures are accounted 
for, creates a very good instrument for marine governance. Although one can 
question the level of ambition chosen by the states in identifying additional 
measures, plans such as these where all measures are taken into account will 
provide an important comprehensive picture of what is being done and what 
needs to be done. Gathering such information, and setting measures taken in 
relation to the ecosystem approach for marine waters from a larger perspective, 
at least creates a tool for more forceful action.  

Multidimensional legal structures do not in themselves create ecosystem 
match, as aimed for in the resilience theories. While it creates potential for a more 
dynamic regulatory approach, it is not focused as such on the environmental or 
ecological perspective. Thus, the adoption of the ecosystem approach becomes 
important as a legal mechanism for adjusting measures to the appropriate 
ecological scale and implementing ecosystem-based measures. This ecosystem 
perspective on regulation, or the ecosystem approach, exerts a force on the 
relevant states to go further in identifying measures in relation to the problem 
from a broader perspective. However, as already stated, while the approach offers 
potential to create such additional measures, it is doubtful how successful this 
will be. It will depend on both how legal structures are enforced and whether the 
environmental problem is assessed properly. 

 
Diversity of Measures and Redundancy. To some extent, given the vagueness and 

the leeway for individual assessments, implementation of additional measures will 
largely be the result of state ambitions and their right to decide on measures on 
their own terms. The opportunities to combine different measures – that is 
measures required in other legislation – seem to indicate that most states find 
these measures sufficient for complying with the MSFD and the BSAP. Another 
crucial issue here is the selection of coordination strategies and assessments of 
ecological indicators for good environmental status, which seem to face a 
number of obstacles. 

However, judging from the stringent reduction targets set out in the BSAP 
the indicators could still have important effects on the measures taken. The 
historical perspective does not provide much guidance here, unfortunately. The 
degrees of compliance and measures taken with regard to the traditional 
requirements set out by HELCOM are rather unclear and therefore it is difficult 
to know whether changes have been made, or whether – compared to previous 
situations – the states really are taking further action. Because the requirements 
imposed by the new instruments are flexible and the main focus is on diffuse 



sources, the results are now even more difficult to assess. The coordination of 
measures, however, indicates that it is primarily the resulting new structures that 
create pluralism and diversity, rather than the adoption of many new measures. 

 
Allocation of authority. It can be assumed that the level of compliance will not 

be much more ambitious than previously. In the reports from inter alia 
HELCOM, it can be noted that the measures identified are not particularly 
detailed. They point to a low level of ambition in state action, at least at this point. 
An important question thus remains: does this kind of coordination and new 
form of regulation create a good basis on which the states can act, or does it 
create a situation of which it is hard to get an overview? The role of the EU and 
its court system as a directing force have important potential in terms of taking 
charge in interpretation, monitoring and compliance, primarily with regard to 
states which are also EU Member States, but also indirectly for Russia. These 
issues are discussed and reviewed further in Chapter 8. Meanwhile, the upcoming 
chapter explores the significance that the lack of formal control has for pathways 
and structures for participation. 



This chapter aims to present and discuss the wide spectrum of important features 
and functions provided by stakeholder participation in resilience research 
(Section 2.3.2.3). These features and functions will be compared to similar 
features and functions in international and EU environmental law. The intention 
is to identify the ways in which law may also provide them and whether they are 
based on the same prerequisites. The aim is furthermore to discuss the role of 
participation in law and legal structures, as well as the role of law in creating 
structures for participation. One part of that aim is to define and review more 
formalized pathways for participation, in contrast to other, sometimes wider and 
less regulated forms of participation. While the latter forms might be more in line 
with participation presented in social-ecological resilience research, it may not be 
directly comparable because of the different contexts. Finally, this chapter will 
discuss and evaluate the extent to which the different aspects of participation 
presented and reviewed here are reflected in the Baltic Sea legal instruments. 

The chapter outline is as follows. After this introduction the concept of 
stakeholder participation, as it is perceived within the research on social-
ecological resilience, is presented and discussed. The next section describes the 
different forms of participation and pathways for participation in international 
and EU law, with a discussion and comparison to the concept of stakeholder 
participation. The section is followed by a section presenting other forms and 
channels of participation, which are represented to varying extent in the Baltic 
Sea area. Finally, the different forms of participation in legal structures of the 
Baltic Sea area are investigated and evaluated with respect to the background 
provided. 

Multi-level governance, together with general theories on governance for 
social-ecological resilience, stipulates the inclusion of stakeholder participation 
(cf. Chapter 6). Stakeholder participation is about assuring that those concerned 
are involved in decision-making and in measures taken, and is seen both as an 
instrument to ensure legitimacy and as a means to value and make use of social 
inherited knowledge to enhance the decisions taken. Stakeholder participation in 
these terms is connected to core aspects of adaptive management and especially 



adaptive co-management.849 Co-management and management guided by the 
collective memory of experiences is also one important aspect of flexibility and 
adaptive capacity in the system (cf. Chapter 5.2.2), especially at a local level or for 
connecting different levels of management and governance.850 Because of these 
factors, stakeholder participation is a key feature in theories on governance and 
management for social-ecological resilience. It relates to the ideas of adaptive 
governance, social knowledge and self-organization, as well as a multi-level 
approach.851 Its role for theories on self-organization, which is an important 
aspect of resilience thinking along with the multi-level or polycentric approach, 
is connected to the idea that measures should be imposed directly, on the 
appropriate level, by the actors most directly concerned in a democratic and 
decentralized approach. The aim with this feature is to base measures on local 
knowledge and avoid top-down approaches because such approaches will 
undermine the possibilities of appropriate measures being taken as well as the 
will to perform the measures agreed upon. This must also be seen as an 
expression of the governance theories proposed primarily by Elinor Ostrom on 
collective action in governing common-pool resources, where self-organization 
is considered a key feature.852 

Stakeholder participation is also an important feature in international 
environmental law. Although the appropriateness of the term stakeholder in this 
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context can be debated, the essence of the term is that someone has an interest 
in the issues at stake. Sometimes such stakeholders are instead presented as actors, 
NGOs or the public etc. with similar intents. Thus, participation or actor 
involvement occurs in many different ways in legal structures as well, through 
both formal and informal channels. In recent decades, international law, national 
legal regimes and the EU have increasingly supported and included mechanisms 
and structures for different kinds of actor involvement.853 In this light such 
participation is acknowledged as a means to inter alia balance international 
multilateral and multileveled norms with local action, in a democratic spirit. Some 
emphasize that such participation or involvement contributes to increased 
legitimacy in international law.854 The aspects reflected also correspond to what 
has been stated in the general international elaborations of the concept of 
ecosystem approach in the CBD. The guiding principles developed for the 
implementation of the ecosystem approach emphasize stakeholder participation 
and exchange of knowledge and information.855 

Stakeholder participation is a rather broad concept, however. It includes a 
large span of actors or groups of actors concerned by a certain issue.856 This is 
also true for how the concept is applied and discussed in research on social-
ecological resilience – stakeholder participation includes a range of actors that 
represent a wide diversity of interests and incentives for being involved. It 
includes both private and public actors, from individuals or local groups with 
experience in local resource and ecosystem management – groups otherwise 
often referred to as civil society – to NGOs and NGO networks, scientists or 
other experts, and not least interest groups from different industrial or economic 
sectors and corporations.857 The breadth of the concept complicates analysis of 
the potential benefits of participation. The analysis requires a discussion on the 
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significance of the definition and more narrow delimited aspects of the concept, 
to identify the parameters that can be compared and accounted for. 

The review of participation as set out in this chapter will focus specifically on 
different concepts of participation, i.e. how participation is formally defined 
within law. Furthermore, pathways for participation, how participation is 
provided in legal structures at international, regional, and, in part, national levels 
will be reviewed. The review includes a comparison of the role and functions 
connected to participation within law with the functions of participation in 
governance for social-ecological resilience. In addition, the role and function of 
participation in law associated with creating democracy, legitimacy and 
institutional ecosystem fit or ecosystem approach will also be included in the 
focus of this chapter. These focus areas are evaluated in a general point of view 
but also with respect to the situation in the Baltic Sea area. Generally, if 
participation fosters values such as democracy and legitimacy, for example, then 
of course it is also indirectly reflected by the extent to which participation is 
formally provided for in the legal structures of the Baltic Sea area. 

Because stakeholder participation is such a broad concept, the review here is 
subject to certain delimitations. Some aspects of these delimitations are discussed 
in the following sections, because they are of relevance for the current 
investigation and comparison of concepts. However, it must be emphasized that 
it is the focus on the concept of participation within theories on social-ecological 
resilience that is also leading the focus of this review. This means that some 
aspects often connected with participation in a legal perspective are not included 
here, or are dealt with only briefly. Some of these aspects are issues of standing, 
access to justice, and the right to appeal. 

As stated, the concept of stakeholder participation in social-ecological resilience 
is primarily about assuring that those concerned and closely connected to the 
environment at different, but primarily local levels are involved in the 
management measures taken. The benefit is to be able to base measures on local 
knowledge and to avoid top-down approaches that could otherwise undermine 
the possibilities for appropriate measures as well as the will to perform the 
measures agreed upon. Stakeholder participation is also a consequence or feature 
inherent in a multi-level approach in governance and management – an approach 
that necessitates action at different levels in a governance system. Moreover, the 
many significant functions and purposes to which the stakeholders in 
management for social-ecological resilience are claimed to contribute are 
discussed here, in terms of both larger and more local scales. One function 
frequently emphasized is the issue of institutional fit and the matching of 



management systems with the biophysical, or ecological, systems, so that 
temporal and spatial processes are synchronized. This is of course also connected 
to the functions of a multi-level approach, but is taken further with stakeholder 
participation on the appropriate level of management. Although the existence of 
organizational linkages among institutions with relatively autonomous but 
interdependent actors is not the only factor that contributes to enabling 
institutional fit, it is claimed that these linkages are crucial in avoiding fragmented 
and sectorial approaches to ecosystem management.858 

On larger scale, governance processes – such as those that are the object of 
decision processes in international and EU law – actors and knowledge exchange 
must also be active on top levels. This is because the overall goal is generally set 
in relation to the larger scales of ecosystem dynamics, as in the example of 
management of the Baltic Sea. Local or lower-scale management is not sufficient 
to deal with all aspects of the problem, which is an obvious reason why actions 
are coordinated at these higher levels in the first place. This fact has been 
acknowledged in research on social-ecological resilience. Adaptive governance of 
social-ecological resilience requires the capacity to deal with the broader 
environmental perspective in preparation for uncertainty and surprise. Adaptive 
management focuses on understanding ecosystem dynamics and feeding 
ecological knowledge into management and governance organizations. One 
instrument to accomplish this for a broader or higher-level approach in this 
context comprises the organizations that act as bridges for adaptive management 
by local actors or communities with the other scales of management 
organizations.859 (See also Section 2.3.1). This builds upon the collaboration of a 
diverse set of stakeholders and managing measures at different levels, from local 
levels to municipalities to regional and national organizations, and also to 
international bodies.860 If seen as a composed network, from local, municipal and 
national laws to regional (European) and international laws, the legal system may 
reveal the same kind of bridging function through its general structures and 
pathways for participation. 

It has been pointed out that organizations and stakeholders serving as bridges 
are no guarantee of either more democratic decision-making or avoiding top-
down approaches; they can just as well come to play a role in the implementation 
of top-down policies.861 This is an important point that cannot be disregarded in 
relation to legal bridging features. To a large extent the legal structures create 
prerequisites for implementation of laws that have often been determined on 
levels higher than those where the laws are enforced. When participation is 
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enabled, the participatory role is to scrutinize and question such laws and their 
implementation. In this way, bridging functions could still work as a buffer. This 
is especially the case with international and EU laws. One example referred to in 
the literature is a case where a change in EU agricultural subsidies of cattle grazing 
became a factor that caused disruption in the national system and thus 
irreversible change.862 Such events demonstrate the importance of having 
structures for communication and decision-making that involve participants 
from different levels and who represent different ecological knowledge – so the 
knowledge and local interests can be taken into account, and severe, negative 
consequences following from legal decisions at international or EU levels can be 
avoided; this is where the role of law as a bridging and boundary organization 
becomes obvious.863 

Other legal structures or instruments, such as the MSFD and the WFD, are 
intentionally designed to be implemented with local and other forms of 
participatory influence. Even if the legal act is established and adopted at the 
institutional level of the EU, there are still opportunities for participants to 
influence its measures with respect of implementation.864 There are processes 
and participatory pathways in these legal structures that are indeed meant to have 
democratic functions and promote democratic mechanisms. There are also 
structures where laws are decided on an appropriate level for those concerned. 
Decisions are made through democratic processes with access for participation; 
this is a fundamental feature in a system based on the rule of law. In an 
increasingly complex and internationally globalized world, however, it is still a 
fact that many decisions – especially regarding the environment – are drafted and 
decided on at other levels by and by other people than those directly concerned 
or obliged to realize these decisions. This is also the reason why it is important 
to have structures as an instrument to connect these different levels of 
management. However, the fact that stakeholder participation is such a broad 
concept makes it difficult to state any general conclusion regarding these actors’ 
contribution to these processes, because the actors involved may be difficult to 
pinpoint and define. 

Other consequences or democratic features connected to stakeholder 
participation, which are mentioned in social-ecological resilience research, are 
legitimacy and accountability.865 Legitimacy, as mentioned earlier, is claimed to 
follow from participation and involvement of stakeholders, and this is also 
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important in legal systems and the rule of law. It is furthermore stressed in 
resilience theories that stakeholder participation will increase effectiveness in a 
governance system, mainly due to the higher level of legitimacy. It is also implied 
that stakeholder participation – in the sense presented in resilience research – 
promotes a more effective approach in the governance or management actions 
taken at different levels.866 Whether increased legitimacy, accountability and 
effectiveness actually are the result is debated, however. Wide stakeholder 
participation within law has in itself been questioned in terms of legitimacy due 
to factors of representation and follow-up. Representation is poorly assessed or 
controlled, and thus law does not necessarily reflect a fair representation of actors 
and interests; another issue is representation dominated by actors with 
considerable economic resources. The question of follow-up refers to the extent 
to which the results of actions taken by stakeholders are evaluated with regard to 
the general goal – that is, in those situations where stakeholders have an 
independent task to perform.867 

Stakeholder participation thus appears to provide many very important 
features in resilience management. The role of stakeholders ranges from feeding 
local knowledge into systems of adaptive governance, to serving as contributors 
to institutional fit and organizational structures for bridging, to providing 
legitimacy, accountability and effectiveness to the governance system. All of 
these features are important, and to a large extent, this general overview 
demonstrates that the same kinds of features or roles are possible to distinguish 
in law and legal structures for the Baltic Sea. In addition to providing general 
institutional structures, law often provides different pathways for participation, 
hence the benefits of participation are reflected. The next section takes a closer 
look at different channels and more formal pathways for participation found in 
law. 
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7.3.1 Participation, Participatory Actors and Legitimacy in 
Legal Structures 

7.3.1.1 Introduction 
This section aims to provide a general picture of participation in terms of its role 
or function in the context of regulatory structures, as well as different related 
tasks or features. This picture is important for the review of comparability with 
legal structures of the Baltic Sea in that it provides different perspectives on how 
participation is manifested within legal structures and why participation is more 
than just the direct instrumental features tied to it. These perspectives can also 
show that the role and significance of participation in law and social-ecological 
resilience governance are similar, but that they might differ in some respects as 
well. 

First, the concept of stakeholder is discussed. As noted, the notion of 
stakeholders as a concept is very broad, and not always considered useful in a 
legal setting. The actors often targeted in resilience research – are those 
traditionally cooperating for their own livelihood based on their direct 
dependence on the ecosystem services. On higher decision-making levels these 
actors are often actors with various business or corporate interests seen in 
different aspects. In addition to the general public and NGOs, corporate 
economic actors are in some ways key actors in legal decision-making.868 Even 
pure lobbying organizations could be included in this category of stakeholders. 
The concept of stakeholders does generally not exclude any such corporate 
organizations, as opposed to the concept of the general public.869 An assumption 
could be that the incentives to cooperate and exert impact on a decision process 
regarding management measures may be different from the incentives when only 
strictly concerned or general non-profit actors are involved. Furthermore, some 
scholars hold that since there is no specific definition of stakeholders, or 
requirements for such participation, there is also no supervision or fair 
distribution of participatory rights in regard to economic or other resources.870 It 
thus needs to be acknowledged that the definitions, requirements or boundaries 
set with regard to participating actors or groups have consequences – in terms of 
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both general aspects of stakeholder influence and issues of legitimacy and 
accountability. 

In recent decades both international law and national legal regimes have 
increasingly supported and included mechanisms and structures for different 
kinds of stakeholder involvement. The EU has also increased focus in recent 
years on participation and legitimacy issues.871 Despite the difficulties in defining 
the concept of stakeholder participation, it is also frequently referred to as a 
feature when discussing participation in legal processes. As an example, 
HELCOM’s work in adopting and implementing reduction targets has included 
a large number of stakeholders, such as scientists, experts and organizations.872 
It must definitely be regarded generally as part of the role of law to provide 
structures for stakeholder participation that enable functions such as those 
presented above, or even incorporate them in different ways. However, it is 
beyond the role – or even the means – of law to control and evaluate the 
functions and values that general stakeholder participation may provide. General 
stakeholder participation is important in overall governance and referred to 
frequently in discussions about international or EU law. Since the concept of 
stakeholders is so broad it is difficult to define, and thus even more difficult to 
evaluate as such. In addition, because of the concept’s broadness, few formal 
pathways for general stakeholder participation exist; such formal pathways for 
participation are more often provided for a smaller circle of actors, such as those 
included in the concept of the public or the general public. 

7.3.1.2 Formal Pathways to Participation and Definition of Public 
Participation 

As stated, formal participation in legal processes is usually open to somewhat 
more specific groups of participants, which are thus included through formal 
access channels. This participation is generally termed as public participation and 
focuses on a smaller circle of involved parties than those represented by the 
concept of stakeholders. The actors included in the concept of the public vary, but 
usually the term encompasses the general public (all actors that are non-
governmental) including NGOs and civil society, but generally with the 
exception of the corporate sector.873 The concept of public participation is thus 
significantly distinct from the broad concept of stakeholders. Public participation 
generally does not include actors with private economic interests or corporate 
actors such as industrial and business organizations; rather, it aims to provide 
access for civil society and non-profit organizations.  

One reason that the group of concerned actors is limited within the legal 
system is that the concept of public participation often entails rights for those 
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included, such as the rights of access to information and access to justice. In 
order for a state to provide such rights, those concerned must somehow be 
possible to identify. Limits must also be set in order to create a system where it 
makes sense to provide such rights. However, providing access to information 
and access to justice are primarily state-level responsibilities, and as mentioned 
above will not be discussed in depth here. Access will be reviewed only to the 
extent that it is connected to the actual possibility to participate in decision-
making. 

Although the public is a more limited concept, it should not be automatically 
regarded as a narrow group. This is also true when it comes to the definition of 
NGOs. The general meaning of NGO is an organization separated from state 
interests or state involvement. However, the concept of NGOs provides room 
for a wider definition that can include a wide variety of organizations ranging 
from local to global in status. Although not traditionally considered an NGO, 
the public concept could even include business organizations. An important 
distinction is however that this concept generally concerns non-profit 
organizations. A significant aspect of the definition of NGOs, as it is intended 
here, is that NGOs are considered representatives of some element of civil 
society.874 

7.3.1.3 Participation as a Means of Legitimacy 
The structures and pathways for participation in law have significant impact on 
issues of legitimacy. There are different forms of legitimacy and the concept of 
legitimacy can thus be described, defined and interpreted from different 
perspectives.875 In recent times, issues of legitimacy have been used as a 
justificatory of changes and transformations of legal orders, as well as a reason 
for their maintenance and dissolution.876 The legitimacy feature discussed in 
resilience research, as described above, seems closest to democratic legitimacy, 
as it is based on reasoning regarding the involvement of stakeholders. 
Democratic legitimacy is represented by democratic features, such as 
accountability and transparency, as well as access to participation, deliberation, 
and fairness.877 The issue of legitimacy and democratic features has also been an 
                                                      

 See the elaborations of the NGO definition in: Charnovitz, S., 1996-1997, pp. 185-188. See also 
the distinctions between the concepts of the Public and NGO in: Ebbesson, J., 2007a, note 330. See 
also: Spiro, P. J., “Non-Governmental Organizations and Civil Society”, in Bodansky, D., Brunnée, 
J. and Hey, E., (eds.), The Oxford Handbook of International Environmental Law, Oxford University 
Press, New York, 2007, p. 772. 

 See for example: Bernstein, S., “Legitimacy in Global Environmental Governance”, Journal of 
International Law and International Relations, Vol 1(1-2), 2005, pp. 139ff.; Bodansky, D., 2012, pp. 
321ff; Bodansky, D., “Legitimacy”, in Bodansky, D., Brunnée, J. and Hey, E. (eds.), The Oxford 
Handbook of International Environmental Law, Oxford University Press, New York, 2007, pp. 704ff.; 
Thomas, C. A., “The Uses and Abuses of Legitimacy in International Law”, Oxford Journal of Legal 
Studies, Vol. 34, No. 4, 2014, pp. 729-758. 

 Thomas, C. A., 2014, p.758. 
 Bernstein, S., 2005, p. 147. 



issue dealt with by the EU. Since being highly institutionalized an increasing 
democratic and participatory features have become evident as necessary to create 
increased legitimacy both for institutions and decisions.878 

Legitimacy is important for compliance with international law. Some reasons 
for state compliance with international law could be due to pressure, the fact that 
the state has at some level agreed to the intent or provisions of an agreement and 
thus respect the outcomes and statements produced by its treaty body, and, as 
mentioned, legitimacy.879 As NGOs and other stakeholders have gained more 
influence in international environmental law processes, these processes have 
come to change. Change has also occurred because international environmental 
law also increasingly affects private actors, civil society and business. This 
stakeholders’ attitude towards decisions taken becomes likewise important as the 
states’ and they can be considered to have a legitimate claim to influence such 
decisions that affects them (See also Section 2.2.1).880 Therefore international 
environmental law to a large extent includes such features of democratic 
legitimacy, based on extended pathways for participation.881 

The issue of legitimacy also has strong and significant practical implications 
for the future development of international environmental law. In addition to 
being a potential basis for compliance, legitimacy is also the basis of willingness 
by states to accept institutions or treaty bodies to include mechanisms with 
authority to review compliance, make binding decisions, and take action based 
on its findings.882 The growing complexity of international environmental 
problems has initiated a process towards international institutions with greater 
legislative, administrative, and adjudicatory powers. In addition, there is a 
growing need for legal institutions such as those found in the Baltic Sea region 
that include mechanisms for flexible response to new problems and information 
through the development, implementation, and enforcement of international 
norms. The success of this kind of development depends to a large extent on 
these regimes being accepted as legitimate.883 They rely on participation. A clear 
parallel can be made here to the ideas of participation in resilience research. When 
it comes to international environmental law and the creation of flexible and more 
authoritative systems that can make decisions independently, without depending 
on consensus among states, a new or broader attitude towards compliance and 
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legitimacy is necessary. One idea is that this demands genuine legitimacy based 
on other factors that can create trust in the system and between Parties. One 
significant factor, then, is increased participation by the public, NGOs and 
different kinds of stakeholders, providing accountability as well as expertise and 
knowledge that will create a sound basis for such decisions.884 

7.3.2 Participation in International Environmental Law 
Participation of non-state actors in international law started to expand in the 
1970s, with the Stockholm Conference being an important trigger. Participation 
in international law is represented mostly by NGOs, but also different kinds of 
scientists and experts, most pathways for participation are also open primarily to 
NGOs. This development in NGO participation resulted in important 
impressions in international environmental law in the decades after the 1970s. As 
a result NGOs were increasingly provided access to participate actively and make 
statements in formal sessions of a number of international negotiations, and 
NGOs had an important role in the development of new agreements.885 The 
impact of NGOs is visible in many agreements from the 1970s and onwards, as 
provisions have increasingly included possibilities for NGO and public 
participation at different levels in the treaty regimes.886 However, the NGO 
influence was not limited to participation and making formal statements in 
meetings. It was also expressed through external actions, i.e. both through 
planned protests, physical actions, and in challenging the different treaty 
provisions legally through raising legal disputes.887 These are forms of 
participation that are not directly provided for by the international legal regimes, 
but which still had significant impact. 

With the Rio Conference in 1992, however, a whole new era of NGO 
involvement in international environmental law began. NGOs gained further 
access to international organizations and had greater influence in negotiations. 
While the number of governments participating in the Rio Conference was 178 
compared to 113 governments participating at the Stockholm Conference, the 
number of NGOs involved at the Rio Conference was over 650, compared to 
225 at Stockholm. One of the reasons for this changed attitude towards NGOs 
and public involvement was that the spread of democratic norms had raised 
general expectations about transparency and increased opportunities for public 
participation.888 The presence of NGOs at these conferences also had an 
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important impact because of their ability to pressure governments to enter into 
agreements. 

The Rio Conference adopted some important policy statements regarding the 
role of NGOs in the international community, not least through United Nations 
Environment and Development Agenda889 (Agenda 21).890 Another result or 
effect of the expansion of NGO participation may also be that NGOs have 
increasingly become free actors directly in the international bodies.891 An 
important outcome of the conference was a statement in the 1992 Rio 
Declaration that resembled the description of participation in resilience theories. 
This statement mainly refers to participation in national law, but emphasizes the 
importance of participation at all relevant levels: 

 
“Environmental issues are best handled with participation of all concerned citizens, at the 

relevant level. At the national level, each individual shall have appropriate access to information 
concerning the environment that is held by public authorities, including information on 
hazardous materials and activities in their communities, and the opportunity to participate in 
decision-making processes. States shall facilitate and encourage public awareness and 
participation by making information widely available. Effective access to judicial and 
administrative proceedings, including redress and remedy, shall be provided.”892 

 
It was also in parallel with the Rio Conference that the CBD was adopted. Only 
a few years later in the same spirit of acknowledging the role of stakeholders, the 
concept of ecosystem approach and the Malawi principles were adopted.893 (See 
also Section 3.6 where this is described and discussed in more detail.) The Malawi 
principles on how to implement an ecosystem approach clearly establish the 
important role of stakeholders and participation for ecosystem management.894 
This perspective should thus also be reflected in all regulatory instruments that 
embrace the ecosystem approach. The guiding Malawi principles state, for 
example, that different sectors of society view ecosystems in terms of their own 
economic, cultural and societal needs. As a consequence, indigenous peoples and 
other local communities concerned are important stakeholders also in a legal 
context and their rights and interests should be recognized.895 Another guiding 
                                                      

 U.N. GAOR, 46th Sess., Agenda Item 21, UN Doc A/Conf.151/26 (1992). 
 Charnovitz, S., 1996-1997, p. 265; See aslo The United Nations Environment and Development 

Agenda, “Agenda 21”, adopted at the 1992 UN Rio Conference on Environmental and 
Development, Section 3.  

 See for example Raustiala, K., 1997. 
 The Rio Declaration, principle 10. 
 The Convention on Biological Diversity was finally adopted at may 21th, 1992 in Nairobi, 

Kenya, see doc nr: UNEP/Bio.Div/CONF/1/Add., it was later opened for signature during the 
Rio Conference in June 1992. The Ecosystem approach was adopted at the second meeting in 
1995, see COP 2 Decision II/8. 

 See primarily CBD (2000a), The Malawi Principles, Principles 2, 11 and 12, drafted in 1998, and 
adopted in 2000. 

 CBD (2000a), The Malawi principles, Principle 1. 



principle states that decentralized systems may lead to greater efficiency, 
effectiveness and equity. Thus, management should involve all stakeholders and 
balance local interests with the greater public interest.896 This principle is also 
evident in the theories on stakeholder participation for resilience management, 
described above. Available guidance on the ecosystem approach also mentions 
that management should be bounded by spatial and temporal scales that are 
appropriate to the objectives; these boundaries should be defined operationally 
by users, managers, scientists, and indigenous and local peoples.897 As a final 
example of how these aspects of management are reflected in the general 
elaboration of the ecosystem approach, it is also stated that information from all 
sources is critical to arriving at effective ecosystem management strategies.898 

The trend of public participation and involving NGOs in international law, 
international bodies and meetings continued in the new millennium. The United 
Nations 2002 Johannesburg Declaration on Sustainable Development899 (the 
Johannesburg Declaration) included two important statements in this regard. The 
first one acknowledges indigenous peoples and shows strong connections to the 
CBD and its perspective on the ecosystem approach. Although stakeholder 
participation in resilience research is not specifically mentioned, the declaration 
is similar to how the concept can be understood: 

 
“We reaffirm the vital role of the indigenous peoples in sustainable development.”900  
 

As presented above, the Malawi principles state inter alia that different sectors of 
society view ecosystems in terms of their own economic, cultural and societal 
needs. A consequence is that indigenous peoples and other local communities 
concerned are important stakeholders and their rights and interests should be 
recognized.901 

The second statement made in the Johannesburg Declaration emphasizes 
even more than previous statements the importance of broad participation at all 
levels, and expressly connects participation to sustainable development: 

 
“We recognize that sustainable development requires a long-term perspective and broad-

based participation in policy formulation, decision-making and implementation at all levels. As 
social partners, we will continue to work for stable partnerships with all major groups, respecting 
the independent, important roles of each of them.”902 
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This statement from the Johannesburg Declaration mentions the importance of 
so-called partnerships. At the Johannesburg conference, the initiation of multi-
stakeholder involvement through public-private networks was a central issue. 
This form of stakeholder network cooperation could be seen as “post-
sovereign”.903 The reason for the post-sovereign perspective is that it is a form 
of governance regime that can be seen to go beyond the traditional state-centric 
international system. These networks of stakeholders may well respond to the 
systems found in resilience theories on stakeholder participation and bridging 
organizations (as discussed in Sections 2.3.1 and 7.2). To some extent these 
networks are also seen as complementary to traditional systems, while others find 
them to be more or less a threat to international law.904 Moreover, issues of 
representation and transparency with regard to this wide multi-stakeholder 
concept are especially relevant with regard to such networks or partnerships.905 

In 2012 at the United Nations Conference on Sustainable Development (the 
Rio +20 Conference), the importance of participation was once again 
emphasized.906 In the outcome of the conference it was also stated that: 

 
“We encourage action at regional, national, sub-national, and local levels to promote access 

to information, public participation, and access to justice in environmental matters, as 
appropriate.”907 

 
There are no general obligations to provide access or pathways for public 
participation on an international level. Instead, this is provided individually by 
international regimes, usually arranged in different ways depending on the 
agreement. It is more common that NGOs take part as observers, rather than as 
fully accepted participants. Furthermore, it is common that NGOs are permitted 
to access public meetings of a convention, but not closed sessions. This is of 
course a dilemma when it comes to influence, since it is primarily in closed 
sessions that more difficult issues and decisions are dealt with. It should be noted, 
though, that some convention regimes give NGOs much more formal space to 
intervene in different forms. One way this can be done is to permit access to 
provide information, make statements, and review working documents. Another 
way is to allow NGOs to take part in the secretariat’s preparatory work.908 
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A crucial point in discussing participation is existence of different kinds of 
participation at different levels of law. As shown, participation can be structured 
in different ways. The first kind of influence provided for participation was 
through indirect involvement of NGOs. Gradually, due to the pressure exercised, 
pathways to formal participation were opened up in meetings and negotiations, 
although with varying extents of openness and participatory rights. The multi-
stakeholder networks and public-private partnerships launched by the 
Johannesburg Conference, however significant, represent a different kind of 
participation with specific characteristics and conditions, and which is beyond 
the scope of this chapter. One intention with this type of participation is to 
encourage innovation, including voluntary measures, in the corporate sector. In 
the case of Johannesburg, this involvement also included multi-stakeholder 
dialogues in the preparatory process of the conference.909 This type of 
participation thus goes beyond general forms and is an example of the kind of 
stakeholder involvement that cannot be easily reviewed with respect to the role 
of law and the terms set with regard to direct participatory rights. Other, and 
more emphasized, procedures for participation focus on providing access for the 
public to participate in national decision-making. 

The different kinds of procedures for participation have mainly been limited 
and decided on by states and are set in relation to the traditional state-centric 
system of international law founded on cooperation between sovereign states. 
Increasingly, however, NGOs have been given space also to act on their own in 
the international community, and they have found ways to do so that go partly 
beyond the traditional system, as shown by the example of partnerships with 
stakeholder networks.910 The influence the participating actors have, the extent 
to which they actually pressure states towards actions as well as the extent to 
which they have formal or informal power to intervene, attend meetings, speak 
at meetings or submit and receive documents etc. are of course crucial in the 
discussion of these actors’ role in law as well as discussion of their connection to 
legitimacy, accountability and effectiveness.911 

7.3.3 Participation in EU Environmental Law 
Stakeholder involvement and participation by the public in decision-making 
processes is also a general feature within the EU. The emergence of such features 
came a little later, however, than in international law. A general call for more 
open institutions, participation by the general public, increased accountability and 
effectiveness of applied policies was published in 2001 in a white paper on 
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European governance.912 The aspects of governance presented in the white paper 
were those recognized as new governance. The call for inter alia greater 
participation by stakeholders and the general public in this case was not 
emphasized with specific concern for the environment; instead the white paper 
focused on the problems experienced by the EU with regard to European 
citizens’ increasing distrust in its institutions and politics. The EU has a much 
more institutionalized system, as opposed to general international law, and thus 
other opportunities for creating features of participation and transparency. 
Nevertheless, the EU was still experiencing significant democratic deficiencies.913 

Some of the principles for good governance presented in the white paper are 
especially relevant and interesting in this context. Openness is the first principle 
presented, and it implies that EU institutions should work in a more open 
manner. More specifically, the EU Commission together with the Member States 
should actively communicate what the EU does and the decisions the 
Commission makes. The second principle presented was participation. The 
quality, relevance and effectiveness of EU policies depend on ensuring wide 
participation, throughout the whole process of decision-making and 
implementation. Another important principle in this context is effectiveness. A 
number of features describe this principle, such as focus on effective and timely 
policies. What is significant in this context, however, is the white paper’s 
statement that effectiveness is also related to and dependent on the 
implementation of EU policies in a proportionate manner, as well as on decision-
making at the most appropriate level. This last statement is also closely connected 
to the general EU principles on proportionality and subsidiarity – principles that 
could be seen as invoking the governance and stakeholder concepts discussed in 
resilience thinking, in terms of mechanisms for institutional fit and connecting 
to temporal and spatial scales. However, the white paper claims that all of the 
good governance principles reinforce these EU principles.914 

There are also a number of proposals for change included in the EU 
Commission white paper on governance. One of those is to create methods or 
pathways to integrate improved involvement in the policy- and decision-making 
pursued in the EU. The aim is to create increased transparency as well as to 
transfer responsibility to the public at local and national levels, so citizens can be 
involved in the creation of policies. With reference to the foundations of 
democracy, the white paper states that citizens must have access to reliable 
information and the opportunity to scrutinize the policy process, in addition to 
more active communication with the public by the EU institutions and Member 
States. It is mentioned that this should involve national and local levels of 
participation through networks, grass-roots organizations, and national, regional 
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and local authorities.915 It is also proposed that in attempts to create better and 
less complex policies and other regulatory instruments, the EU should improve 
the quality, effectiveness and simplicity of regulatory acts. It is stated that 
effective decision-making also requires the combination of different forms of 
policy or legislation, i.e. to combine various forms of policy or regulatory 
instruments. Furthermore, it is emphasized that legislation is often only one 
instrument in a broader set of tools to accomplish a goal, implying that there are 
also non-binding instruments or tools, for which stakeholder or public 
involvement is also crucial. Some of the more concrete proposals or examples of 
flexible instruments include framework directives and co-regulation. Framework 
directives, as this study has shown, depend to a large extent on regional, national, 
local involvement, just as much as they depend on scientific and stakeholder 
involvement in the development of their detailed provisions. Thus, a framework 
directive could be claimed to be an instrument that supports increased 
stakeholder participation at different levels. Co-regulation is stated as a 
framework that combines binding legislative or regulatory actions with measures 
taken by the actors who are most concerned, based on their practical 
experience.916 This seems like an approach to regulatory measures that at least 
comes close to resilience thinking on co-management, but with additional 
elements of binding obligations, and that definitely opens up for wide stakeholder 
participation. 

Additionally, this approach to regulation and governance in the EU has made 
private non-state actors or stakeholders the key resources in many regulatory 
processes. Some EU laws go far in providing for and taking support from non-
state (and non-EU) actors in the regulation and formulation of rules etc., 
especially in environmental regulation. For example, such stakeholders provide 
information, cooperate in standard-setting and play a significant part in the 
enforcement of certain legal acts. Many stakeholders take part in such regulation 
within the EU, and although the concept of the public includes environmental 
NGOs and actors as well, many of these stakeholders are corporate economic 
actors, including industries. The inclusion of these actors can have great benefits. 
However, it also raises concerns about legitimacy and the outcome of such 
regulation.917 

One such legal act where corporate actors have important influence in both 
the elaboration and implementation of regulation of the regulatory process is the 
IED, but the WFD also has some of these features. The IED is important in this 
study because it is one of the directives included in the framework of the WFD 
and it regulates the emissions from industrial operations and large agricultural 
operators. However, as also stated, the WFD includes similar features. Under the 
IED, corporate actors collaborate with each other and with a range of other 

                                                      
 Ibid., pp. 8-9. 
 Ibid., pp. 16-17. 
 Abbot, C. and Lee, M., 2015, pp. 1-14. 



private and public actors to generate some of the central norms underpinning the 
application of the directive. The actors who are being regulated are the majority 
of the actors taking part in the development of the key norms of the regulation. 
Again, though this is common in EU environmental governance, it demonstrates 
similarities with the structures of the WFD.918 The WFD CIS919, adopted to 
enable effective implementation of the WFD, provides for a network of experts 
to create the basis for implementation by collecting different kinds of 
information and data.920 

Populating the regulatory space with economic actors can potentially enhance 
the legitimacy and accountability of decision-making. As mentioned, regulation 
and law-making has traditionally been a task reserved for states. However, with 
the complex governance system and competence transferred to the EU, 
regulatory activities are also more complex and pursued at different levels by 
different actors, parallel to Member State activities in the EU and in 
implementation. Therefore, in this system, different forms of stakeholder 
participation become increasingly important as contributors to the regulatory 
process. One reason for this, for example, is that industry has access to updated 
information and expertise that is crucial in making well-based and well-informed 
regulatory decisions. The inclusion of industry’s information and expertise may 
thus improve the quality of regulatory decisions. The intent or outcome may also 
be successful implementation, because the actors targeted by the regulation have 
also been active in forming it. This may in turn reduce the need for extensive 
monitoring and enforcement efforts. The state or the EU is unlikely to know as 
much about an industrial operation as the industry itself, especially as it often 
concerns highly technical and rapidly changing areas; thus a regulatory disconnect 
is a concern if industry does not take part in providing data and information. This 
is an aspect that may be of more concern in the EU, in comparison to 
international law, since EU regulatory acts are generally more detailed. This 
involvement could also create significant conflicts or problems, especially in 
terms of legitimacy and accountability. It is difficult to guarantee objectivity in 
the information brought to the process, due to the interests held by many of the 
actors. Even if they strive to be objective, it is difficult to assess correctness, and 
even if the circumstances under which these regulatory decisions are made may 
have positive effects on enforcement, still other actors may object –for example 
environmental NGOs, in the case of environmental regulation. Still, their impact 
is important and cannot be disregarded. There are examples of environmental 
regulation in some areas, which were extremely ineffective when regulated solely 
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through the public sector. However, mechanisms to limit potential drawbacks 
and legitimacy issues created by these decision-processes may be found in other 
forms of participation. Aiming for a wider circle of stakeholders and increased 
transparency must be a goal. In that case, examples of important issues are the 
formal participatory pathways and the possibilities to appeal such regulatory 
decisions in the EU institutional structure.921 

7.4.1 Introduction 
The role of NGOs in international law is significant.922 How and to what extent 
NGOs act and affect international law and international negotiations, however, 
can vary. The role of NGOs in international law is also generally different than 
the participation intended in resilience governance, although the functions that 
result from such participatory elements might still be similar in the end. The role 
and influence they have in international negotiations and other work of 
international agreements does vary from issue to issue, as well as with the features 
and focus of each NGO.923 Just as the size, composition and focus of NGOs 
vary. These developments in the past decades have made NGOs international 
actors, giving them a central position in international decision-making. This has 
been especially noticeable in international environmental law since this area of 
law is also relatively new and is continuously expanding. Thus, the structures of 
international environmental law are not as steady and rigorous as other sectors 
of international law. This has meant that the environmental law institutions and 
agreements adopted in the past decades have reflected this change in the 
international scene through a large range of mechanisms provided for NGO 
participation.924 

Although much focus has been on the formal forms for participation 
provided by states, there are also other ways to exert pressure on negotiations 
and wield influence in the international community. Different theoretical 
approaches have been applied in the examination of these forms of participation. 
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An important division seems to be between the traditional state-centered 
perspective, where NGOs mainly act through states, and the perspective of 
NGOs as independent actors in international institutions or simply as free agents 
in the international scene.925 

Beyond working through states, large NGOs also work informally with 
international bodies and institutions to promote policies or standards. It is an 
important point to note that NGOs, especially if member-based, often represent 
interests of stakeholders outside the states.926 Furthermore, NGOs work as free 
agents, disconnected from the legal sphere; an example is when they pressure 
corporations to agree to standards or specific certifications through the threat of 
shaming campaigns and encouragement of public boycotts etc.927 This pressure 
can be significant. In its form it comes close to private-public partnerships rather 
than direct participation and will thus not be explored further here. What can 
generally be stated regarding NGOs is that they have a narrower agenda and thus 
are more eager to devote their attention to the environmental issues at hand, in 
contrast to states, which have a much wider variety of interests to take into 
account. Thus, NGOs are important actors in pushing such issues. Furthermore, 
in international negotiations, NGO influence as collaborators is generally 
strongest in issue-framing and agenda-setting. Agenda-setting is also a 
negotiating phase where scientific expertise seems most relevant. When it comes 
to standard-setting, on the other hand, states are more reluctant to give NGOs 
influence.928 

As with stakeholder participation in general, a number of reasons can be 
pointed out to explain why and how NGOs exert influence. One fundamental 
role of NGOs in this regard is that they can serve as expertise on certain issues. 
They provide information, policy analysis, and scientific or technological 
expertise in many central environmental matters.929 Another obvious source of 
influence is connected to the idea of NGOs as representing public interests, 
because NGOs are generally considered not only to have a narrower agenda than 
states but are also – if it is an environmental NGO – considered as being an 
impartial voice for the environment. Some would argue, however, that this role 
of NGOs is doubtful: NGOs also have their own agenda-setting and other 
interests to take into account, and not least economic interests. Just as other 
organizations or collaborative institutions, NGOs are a composition of 
individuals with their own specific incentives to act. Therefore, their actions are 
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not always fully in the interest of the general public. Their participation in itself, 
however, is often seen as a public interest, or could at least be framed us such 
from a democratic and accountability perspective.930 In addition, financial 
resources are of course important, and affect incentives. The budgets also affect 
the ability of NGOs to engage with their focus issues, and in the long run their 
level of influence to some extent. Some NGOs with larger budgets can even lead 
projects that are valuable for international processes.931 

7.4.2 Forms of Participation and Perspectives on the Role of 
Non-State Actors 

As noted earlier, non-state actors – mainly NGOs – participate in different ways 
and in different parts of the international system, i.e. in addition to exerting 
pressure on states, they are also their own actors in the international legal 
system.932 This categorization of NGO participation in terms of international 
environmental law is important when it comes to discussing the role and features 
of NGO participation. It has significance for the ways an NGO contributes or 
affects international cooperation and in the discussions on accountability, 
legitimacy and effectiveness. Therefore, it is also important in a comparison of 
the role of NGOs in international environmental law with stakeholder 
participation in social-ecological resilience. It is possible, and probably more 
fruitful, to view the different categories of NGO or stakeholder participation 
primarily as complementary. NGOs have many different roles and play many 
parallel parts in the international system. The reason why some would argue 
against this is that the idea of NGOs as free actors in the international system 
paints a picture of the traditional notions of international law as a system built 
only on the state Parties as sovereign states acting in the international 
community.933 (See more on this in Section 2.2.1 regarding the role of law in 
environmental governance.) 

The role and functions played out by NGOs acting mainly through states, or 
on the permission given by states, are many. One function suggested by research 
is that their participation enhances the ability of states to regulate through the 
treaty process, both in technocratic and political terms. NGO participation 
provides policy advice, helps monitor commitments and delegations, minimizes 
risks involved with approval of ratification, and facilitates effective 
communication between governments and constituents.934 It is sometimes 
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implied that NGOs work in opposition to states; it has also been claimed, 
however, that states actually gain from the involvement of NGOs. The role and 
the functions played out by NGO participation depend on the nature of the 
NGO and vary between states, as does the attitude towards NGO 
participation.935 

In the positivist and state-centric view, there are claims that NGO 
participation is a trade-off for inter alia legitimacy and transparency. One could 
probably argue that additional assets would be those also argued for in resilience 
research, i.e. democratic legitimacy, accountability and effectiveness, although 
that is a debated issue. Moreover, it is claimed that NGO participation provide 
an important contribution to the linkages between global and local needs and 
actors, a feature that is very important in the context of stakeholders in 
management for social-ecological resilience. Others also point to NGOs as so-
called agents of social learning, and actors in social movement theory, which is 
also close to the features argued for in resilience research on stakeholders. 
However, it must be stated that such functions and features are not necessarily 
less prominent when NGOs act on their own. An important connection to the 
resilience perspective on stakeholder participation is the explanation that the rise 
of NGO participation is due to the political implications of biophysical trends. 
Thus, although it may be a challenge to the traditional state-centric system, 
participation could be seen as a natural development for the need of institutional 
fit in a system where the biophysical and institutional frames have changed in 
pace with the increased complexity of environmental problems.936 

7.4.3 Functions and Features Provided by Participation 
Whatever perspective chosen, there are many direct and apparent ways that 
NGOs contribute to international systems. Some of the main contributions by 
NGOs in relation to governments are to provide information and policy options. 
If there is a multitude of participating NGOs, they will provide both breadth and 
depth and a variety of information. The evaluations provided are plentiful and 
provide states with many options or ideas – ideas that probably would not have 
emerged solely from an ordinary bureaucratic review. This is a feature that 
parallels the feature of redundancy and diversity in social-ecological resilience 
(see Section 6.7). In addition, it all comes down to a lot less cost and resources 
than would otherwise have been necessary. Ideally of course, this multitude of 
options and information also provides a good basis for state decisions and 
negotiations.937 

Another important function provided by NGOs is monitoring. State 
sovereignty puts up a rather strict limit for the possibility of State Parties or 
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international organizations to obtain information from another state or to review 
their implementation of an agreement. Instead, most agreements – like the 
Helsinki Convention – rely on self-reporting.938 This means that the states that 
are Parties to an agreement will report on their own compliance, i.e. the progress 
in implementing the agreement. (See also Chapter 8 on compliance, particularly 
Section 8.4.2.3) This is not the most effective model for reviewing compliance in 
cases where a state might not be fully compliant. Although it may depend on and 
vary with the design of the compliance mechanism connected to the agreement 
in question, the state will have obvious incentives to somehow delay or report 
untruthfully in such cases, which also happens repeatedly. The role of NGOs 
then becomes important as an alternative means for retrieving this information. 
Many NGOs act transnationally and thus are presented in many different states. 
They have the expertise to make independent compliance assessments in the 
states where they are represented, as well as to gather other kinds of data that can 
be valuable for international cooperation. Generally, NGOs are indeed also 
willing to make such contributions, seeing it as an important role, and they also 
spend a significant amount of effort and resources on these tasks. The NGOs in 
turn report these findings to other states or the relevant international bodies, 
which can actively review the compliance report made by the state in question. 
Some international organizations even have a mechanism for reporting or 
submissions from NGOs in this regard. Not all states appreciate these new 
routines, but they are much harder to oppose than a direct interference by 
another state or international organization. One possible critique of NGOs as 
agents for reviewing compliance is that they are often less interested in 
compliance in the strict legal sense, and more interested in specific actions that 
the NGO may oppose, even though these actions are not in violation of the 
agreement.939 However, this behavior would support the idea of NGOs working 
independently of their state influence, and instead according to their own agenda. 

This monitoring function presumes nevertheless that NGOs can gain such 
access to states, which is not always the case. In the Baltic Sea area, for example, 
there are restrictions on NGO rights in the Russian Federation, which adopted a 
law regulating NGO operations (the NGO Law). This legislation gives the 
government power inter alia to audit NGOs and mandate reporting from foreign 
NGOs. Furthermore, NGOs engaged in alleged political activities and receiving 
foreign funding must register as “foreign agents”.940 

Another function resulting from of NGO participation can include 
monitoring of the actual negotiations, and keeping watch both over, and on 
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behalf of, governments. They can also provide information about what is going 
on in different parts or groups of a large negotiation process. Through such 
watch, NGOs can push negotiations in different directions depending on their 
own interests. Still, the sheer number and variation of NGOs can provide 
thorough monitoring in many different dimensions. It also means that NGOs 
push in different directions and thus their pressure on negotiations does not 
necessarily mean that they will have crucial influence on the outcomes. 
Furthermore, NGOs are seen in the international legal system as important 
actors in bridging the gap between the international and national spheres of 
decision-making, which is important in a comparison with resilience theories. 
NGOs have this bridging role mainly because that they often have a strong 
position both with the public and local industries. Thus, NGOs can help states 
get acceptance for new legislation and increase the possibilities for positive 
response to ratification. In many negotiation situations, however, NGOs do also 
use their influence to strengthen weaker, less politically influential states in their 
positions towards other states. That is, they help states that might lack the 
resources or technical development necessary to comply with a strict and far- 
agreement. What the NGOs often do in this case is to influence the negotiations 
so that weaker parties’ lack of resources and other such circumstances are 
accounted for. This also signifies another effect of NGO influence from a state-
centric perspective. While not all states gain from the participation of NGOs, the 
overall collective result may be better and more efficient, since no one will gain 
from the non-compliance due to lack of resources.941 Another perspective on the 
impact of NGOs in international environmental law, as mentioned earlier, is their 
role as free actors or stakeholders in international organizations. Many treaty 
regimes provide rights to participate at different levels. Such formal pathways for 
participation are increasingly important, and some argue that they enhance the 
legitimacy of international environmental institutions.942 It is also through such 
direct participation that NGOs can help secretariats and compliance bodies with 
information on compliance in some regimes, and help to overcome deficiencies 
in implementation that otherwise would have led to non-compliance. At the same 
time, NGOs can also directly push their own agendas.943 
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7.5.1 Public Participation and the Aarhus Convention 

7.5.1.1 Introduction 
Public participation in its most common form within law implies a pathway for 
the general public and environmental NGOs to have access to environmental 
information and the right to take part in decision-making. It is thus a question of 
formal and direct pathways for participation. In addition, this is completed in 
some cases by a general right for the same group to make an appeal on these 
decisions. The function typically connected to public participation is to create 
environmental democracy in all regulatory regimes and at all levels of regulation. 
Public participation is thus seen as a significant factor for increasing legitimacy 
and accountability.944 Pathways for public participation are important in this 
review, because they are the most common reflection of what is termed as 
stakeholder participation within resilience governance. Pathways for public 
participation are provided for in different ways, and through different 
instruments. Beyond the formal channels that can be provided directly within 
international agreements or EU legal acts, there are also instruments specifically 
regulating participation. The purpose of this section is to review these different 
forms, pathways and delimitations for public participation. One of the most 
significant instruments for public participation in environmental law is The 1998 
Aarhus Convention on Access to Information, Public Participation in Decision-making and 
Access to Justice in Environmental Matters945 (the Aarhus Convention), which will 
therefore also be presented to the extent that it is relevant for the given context. 

As presented previously in this chapter, participation has been an increasingly 
important issue in environmental law since the 1970s, and this development also 
includes more specific forms of participation such as public participation.946 In 
the EU, focus on participation arose in the 1990s, primarily as an issue of 
transparency, legitimacy and democracy. Eventually, however, the environmental 
protection aspects have also gained focus within the EU, which may be seen as 
a natural development with regard to the development of the EU EAPs and EU 
environmental law.947 

Public participation is different from stakeholder participation primarily in 
terms of whom it includes (as discussed above in Section 7.3.1), although the two 
sometimes overlap. However, the different forms of participation could also be 
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seen as serving somewhat different purposes with regard to the kind of 
participation involved. Public participation aims to create formal pathways to 
involve the public in administrative decision-making. The focus is thus more on 
creating formal and direct participation in the institutional work and decision-
making, as opposed to the wider aspects of stakeholder participation that is not 
necessarily formalized in this way and therefore can take many different forms. 
The Aarhus Convention took public participation even further; it emphasizes its 
importance for environmental governance and management. To enable public 
participation in decision-making, the knowledge and information of 
environmental status etc. are crucial factors. Therefore, the right of access to 
environmental information is also an included right, seen as a prerequisite 
associated with the right of the public to participate. From a legal perspective, 
the possibility to have the right to appeal such environmental decisions, i.e. to 
have access to redress, is also very significant. Thus public participation generally, 
and especially as in the Aarhus Convention, is seen as one part of a concept 
relying on three interdependent components: access to information, public 
participation and access to justice. 

7.5.1.2 Background, Purpose and Application of the Aarhus 
Convention 

As its title implies, the Aarhus Convention rests on three so-called pillars, and 
includes a general right of access to or knowledge of environmental information, 
the right for the public to participate in various environmental decisions, and a 
right of access to legal review; it also includes the right to appeal such matters 
under certain circumstances. The Aarhus Convention also includes a Protocol on 
pollutant release and transfer registers948 (the PRTRs Protocol); this was adopted in 
2003 but did not become binding on its Parties until 2009. Pollutant release and 
transfer registers are inventories of pollution from industrial sites and other 
sources.949 The objective of the PRTRs Protocol is for Parties to establish such 
registers nationwide, in order to enhance public access to such information on 
pollutants.950 

The aim of the Convention is increased openness and democratic legitimacy 
in policies on environmental protection. It aims to create a system where the 
public not only has a right, but through this also a direct responsibility to monitor 
public authorities and decisions through participation and through legal action to 
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protect the environment.951 In January 2015 the Aarhus Convention had 47 
Parties including the EU and the Baltic Sea coastal states, with the exception of 
the Russian Federation. Only 33 of these Parties had also ratified the PRTRs 
Protocol by this point, but they included the Baltic Sea states and the EU, and 
again with the exception of the Russian Federation. A large and significant 
number of the convention Parties are former Soviet states in Central Asia.952 
Some of the states bordering the Baltic Sea coastal states with territories in the 
catchment area are also Parties, such as Belarus and Slovakia. It is significant that 
so many of the states in the Baltic Sea region and the EU are Parties, since the 
Aarhus Convention is so essential for public participation and information 
sharing. The Aarhus Convention is the largest and most important environmental 
conventions of its kind and it has had great influence on other regulatory 
instruments and regimes.953 It has had impact on the interpretation and 
application of both EU law (which is also a consequence of the EU being a Party 
to the Convention), as well as the 1950 Convention for the Protection of Human 
Rights and Fundamental Freedoms954 (the European Convention on Human 
Rights) where the European Court of Human Rights (the European Court) has 
referred to the Aarhus Convention in its judgments. 

The EU has adopted both a Decision on conclusion of the Aarhus Convention 
(Decision 2005/370/EC)955 (The Aarhus Decision) and a number of directives 
concerning access to environmental information, some aspects of public 
participation in environmental matters and access to justice.956 In addition, a 
Regulation on the application of the provisions of the Aarhus Convention on Access to 
Information, Public Participation in Decision-making and Access to Justice in Environmental 
Matters to Community institutions and bodies ((EC) No 1367/2006)957 (the Aarhus 
Regulation) was adopted in 2006. The European Court has referred in a number 
of cases to Principle 10 of the Rio Declaration and the rights invoked by the 
Aarhus Convention.958 The Council of Europe, administrating the European 
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Convention and the European Court, has even adopted a Recommendation (1614 
(2003)) on Environment and Human Rights that focuses on how the human rights 
system can contribute to protection of the environment and includes a paragraph 
that expressively confirms that the rights established in the Aarhus Convention 
shall be safeguarded.959 It refers to inter alia the Aarhus Convention and the role 
that individual rights of access to justice and legal review procedures play for 
environmental protection.960 The council also recommends ministers to draw up 
an additional protocol to the European Convention regarding individual 
procedural rights to enhance environmental protection, as set out in the Aarhus 
Convention.961 

The Aarhus Convention has also been influential in the case-law of the 
European Court. In the case of Okyay and others against Turkey962 for example, it is 
stated that the right to a healthy environment and the right to defend it, as it was 
formulated under domestic law, constituted a civil right. As a consequence, even 
though the claimants did not argue that they were personally injured by the 
pollution of the local environment, the rejection by the local courts of the 
applicants’ request to halt the operation constituted a dispute.963 The applicants 
in the case lived within the radius where the polluting gases would end up, and 
the European Court did not answer the question whether it would have made 
the same ruling if they had not lived in that area. The European Court does refer, 
however, to the Recommendation on Environment and Human Rights and the 
Aarhus Convention as well as to the Rio Declaration Principle 10 as relevant law, 
which may mean that this would be the case.964 Indeed, because the Aarhus 
Convention is now ratified by a majority of the European states together with 
the EU, which promotes this development, this also creates a basis on which the 
European Court can found its judgements – as one of the official methods of 
assessing relevant laws used by the European Court is the evolutionary method. 
This method suggests that the general conception or minimum levels of rights in 
all European Convention Member States should be considered as the norm in 
that field of law. The court is thus to focus on the significance of the Convention 
articles in the society of today rather than at the time of adoption. In practice, 
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this means that the judges will consider whether there is a new general view in 
the Member States as well as whether there may be significant laws or 
international agreements to be taken into consideration.965 

In addition to these influences on other regimes, the Parties of the Aarhus 
Convention adopted the Almaty Guidelines in 2005. The Almaty Guidelines seek 
to promote public participation in international forums. The purpose of the 
guidelines is to provide general guidance to the Parties on how to promote and 
apply the principles of the Aarhus Convention in international forums in matters 
relating to the environment.966 This is connected to Article 3(7), which also states 
that each Party shall promote the principles of the Aarhus Convention in 
international decision-making and international organizations. The Almaty 
Guidelines furthermore state that they may serve as a source of inspiration for 
the same purpose, for other interested states, international environmental 
agreements and other international forums, non-governmental organizations or 
other members of the public.967 The intention is thus to further the ideas of the 
Aarhus Convention to other international organizations such as HELCOM. 

7.5.1.3 The Aarhus Convention Provisions 
The objective of the Aarhus Conventions is as follows: 

 
“In order to contribute to the protection of the right of every person of present and future 

generations to live in an environment adequate to his or her health and well-being, each Party 
shall guarantee the rights of access to information, public participation in decision-making, and 
access to justice in environmental matters in accordance with the provisions of this 
Convention.”968 

 
How the Parties are to guarantee these rights is developed in more detail 
throughout the Convention. While most international environmental agreements 
concern obligations between states, the Aarhus Convention concerns obligations 
that the state Parties have towards the public, i.e. civil society, within their 
respective national territory. The states are obliged to ensure that the public or 
civil society has participatory and procedural rights, also including access to the 
information that makes this possible. The Convention can therefore be said to 
deal with issues that are usually considered to belong to the states’ internal affairs. 
This is also one of the reasons why the Aarhus Convention is considered to be 
closely related to human rights. It provides means for participation by the public 
in decision-making in the Member States, hence adding a democratic dimension 
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to such procedures.969 A significant feature of the Aarhus Convention is the idea 
that environmental NGOs can act on behalf of public environmental interests.970 
However, the issue is contested by others, who say that it means that NGOs do 
not necessarily act or contribute to public interests, at least not solely and 
exclusively or as a single purpose.971 

The public, according to the Convention, is defined as: 
 
“…one or more natural or legal persons, and, in accordance with national legislation or 

practice, their associations, organizations or groups.”972 
 

The Aarhus Convention can be seen as aiming to formalize or regulate different 
forms of public participation, including public access to justice. The Convention 
has taken a middle way, however, between private and public interests. First of 
all, the Convention sets some limits as to who belongs to the public. It 
furthermore limits the group of the public in some aspects and situations, to 
provide rights only for the public concerned, which means that in some situations the 
rights of this group extend further. The public concerned, then, is described as: 
 

“…the public affected or likely to be affected by, or having an interest in, the environmental 
decision-making; for the purposes of this definition, non-governmental organizations promoting 
environmental protection and meeting any requirements under national law shall be deemed to 
have an interest.”973 

 
In some situations, then, the rights of the public concerned extend further than 
those of the general public. This regards inter alia the right to be notified, retrieve 
information and review an environmental decision. This must be seen as opposed 
to providing for general standing for anyone through what is usually called actio 
popularis. This can also be regarded as another step of narrowing the concept in 
comparison to the concept of stakeholder participation. 

The Convention establishes only minimum standards, and any Party is free to 
take further measures.974 As a contrast to the limitations set out which allow only 
certain rights to the public concerned, the Aarhus Convention also sets out a 
non-discrimination-principle.975 This principle means that as long as the other 
criteria for access and participation are fulfilled, there are no other requirements 
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or limitations set out with regard to citizenship, nationality or other domicile etc. 
Therefore, if someone is concerned about for example a certain environmental 
matter or practice going on in a neighboring state in which they do not have 
citizenship (and the neighboring state is also a Party to the Aarhus Convention), 
then this person could claim their right to participation and, if belonging to the 
public concerned, claim access to judicial review of the matter in that state.976 

This non-discrimination principle entails interesting possibilities in the Baltic 
Sea area, where the public in one Party could then interfere in the environmental 
practices of another. Of course this is applicable only within the limits of the 
environmental laws in that state, i.e. the Aarhus Convention is applicable only in 
relation to the current internal environmental laws of a state. It cannot as such 
perform a review or make demands for stricter environmental legislation, beyond 
the implementation of the Convention itself. If problems arise due to poor 
implementation of the Helsinki Convention or the EU directives, then these 
problems cannot be reviewed or remedied by a legal review according to the 
Aarhus Convention. However, such review could perhaps reveal deficits, and 
thus send signals to HELCOM and the other Baltic Sea coastal states. It is thus 
a shame that the Russian Federation, not being a Member State of the EU, is also 
not a Party to the Aarhus Convention – because the Convention could have 
constituted a complementary structure for enforcing and controlling compliance 
and enforcement of the Helsinki Convention and the BSAP. 

Still, the effects of the Aarhus Convention in the Baltic Sea area are interesting, 
also with regard to the PRTRs Protocol. The PRTRs Protocol requires that the 
Parties establish and maintain a publicly accessible national pollutant release and 
transfer register, and it includes a number of quite specific requirements to make 
these clear and accessible.977 In practice, this is to be done by the operators of 
certain activities in the jurisdiction.978 The purpose of these registers is inter alia 
to provide an important mechanism to increase corporate accountability, reduce 
pollution and promote sustainable development through increased transparency 
on the risk of pollution – and better management – as results of better 
environmental information systems.979 The requirements on these registers 
include many kinds of pollution, and concern both point sources and diffuse 
pollution.980 The definitions of the protocol clarify that releasing pollution means 
any introduction of pollutants into the environment as a result of any human 
activity. Furthermore, this applies regardless of whether the release is deliberate 
or accidental.981 It also includes pollution that moves beyond the boundaries of 
the facility.982 
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The reason why this PRTRs Protocol is of special interest in the Baltic Sea 
area is that more specific requirements with reporting obligations include the 
same activities that are specifically pointed out as significant sources for 
eutrophic pollution in Annex III of the Helsinki Convention and the BSAP. The 
protocol also specifically points out pollution of nitrogen and phosphorus.983 The 
implementation of the PRTRs Protocol in the Baltic Sea area will thus contribute 
to increased transparency regarding sources of eutrophic pollution and hot-spots. 
This inventory must be a necessary step for the HELCOM states in order to 
produce national implementation plans and national plans according to the 
MSFD; however, it is unclear how transparently these sources are presented in 
these plans. This kind of register could be a good tool to show the origins of 
potential inefficiencies in pollution prevention, as in line with the purpose of the 
protocol. The register may also increase incentives for operators themselves to 
ensure better management and preventive action. It may also show whether the 
differences in national implementation of the Helsinki Convention, and the 
national systems and requirements for environmental permit procedures, are 
reflected in activities causing pollution.984 This could also be of importance in 
states with territories in the Baltic Sea catchment area, which are Parties to the 
Aarhus Convention and the PRTRs Protocol, but not to the Helsinki 
Convention. It could possibly be an important tool in discussing and deciding on 
bilateral cooperation in accordance with the BSAP.985 Again, it would have been 
even better if the Russian Federation had decided to become a Party, since it is 
not an EU Member State and the need for increased transparency and 
possibilities to control their implementation and discharge release is thus even 
greater. Another problem in this regard is of course the lack of possibilities for 
general public participation and legal reviews in the Russian Federation due to 
the Russian NGO Law.986 

The primary focus of the Aarhus Convention, then, is mechanisms for public 
participation and access to justice available on domestic level. The Convention 
also sets an example by providing for public participation at its meetings 
(although with some limitations) and not least by including an international 
mechanism for access to justice in the Convention regime. As a tool for effective 
implementation of the Aarhus Convention, the Meeting of the Parties of the 
Convention has established a mechanism for compliance review, the Aarhus 
Convention Compliance Committee (the ACCC). The ACCC reviews cases of 
alleged non-compliance submitted to the Aarhus Convention Secretariat and 
decides on findings and in some cases recommendations to the Parties, i.e. the 
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Member States concerned.987 The ACCC has even reviewed the EU 
implementation of the Aarhus Convention.988 This kind of mechanism for 
communication and compliance review, which compensates for the gap between 
levels by being open to the public, is a very good example of how to communicate 
and connect a pluralistic and multi-regulatory regime. It also reflects some 
important purposes of stakeholder participation in multi-level governance. 

7.5.1.4 EU Implementation of the Aarhus Convention 
The EU became Party to the Aarhus Convention in 2005.989 Directives on the 
first and second parts of the Convention, i.e. access to information and public 
participation in decision-making, were adopted already in 2003.990 Both directives 
also include some provision on access to justice, but only with regard to the rights 
they establish. These, just like all directives, are to be implemented as national 
law in the EU Member States, so that those states which are not Parties to the 
Aarhus Convention will still integrate some of its provisions. In addition, the EU 
also adopted a regulation to implement the PRTRs Protocol.991 

The Directive 2003/4/EC on public access to environmental information (the Directive 
on Environmental Information)992 replaced the Directive 90/313/EEC on the 
freedom of access to information on the environment, which had revealed certain 
shortcomings.993 The definition of environmental information in the directive is 
the same as the definition in the Aarhus Convention. Correct classification is 
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important, because it aims to provide broader access than that available to general 
administrative information. Other significant aspects are inter alia that the 
information shall be received upon request in a timely manner, and that certain 
practical and structural issues thus be met.994 Because the Directive on 
Environmental Information was drafted at the time that the EU was also 
preparing to become a Party to the Aarhus Convention, it was formulated in line 
with the Convention.995 The Directive was to be transposed into the national 
legislation of the Member States by February 2005 but many of the states were 
delayed in their internal process of this task. This delay initiated infringement 
procedures by the Commission and subsequent proceedings in the EU Court. 
However, most of the states that were brought before the court for infringement 
did implement the directive in the interim, and thus the cases were closed. 
Nevertheless, Austria and Ireland were judged by the EU Court as not fulfilling 
their obligations in accordance with the directive.996 This is interesting with 
regard to the direct implementation of the Aarhus Convention itself. Ireland did 
not ratify the Convention until 2012 and thus was not obliged by the Aarhus 
Convention at the time. Austria, however, did ratify the Aarhus Convention in 
2005 and must have had the intention to comply with all of the Aarhus 
Convention provisions – not only those covered by the EU directive on public 
access to information. Over time, however, all Member States did eventually 
comply, and the EU Commission asserts that the directive has clearly improved 
access to environmental information in the EU Member States.997 

The Directive 2003/35/EC providing for public participation in respect of the drawing 
up of certain plans and programmes relating to the environment and amending with regard to 
public participation and access to justice Council Directives 85/337/EEC and 96/61/EC 
(the Public Participation Directive)998 focuses primarily on public participation 
and notification of the public with regard to certain environmental matters. 
However, a significant part of the directive is also to provide amendments with 
provisions on access to justice to Directive 85/337/EEC on EIAs (the EIA 
Directive)999 and the IPPC-directive, which have both been revised and replaced. 
Just like the Directive on Environmental Information, the Public Participation 
Directive also refers directly to the Aarhus Convention and uses largely the same 
concepts and definitions. The definition of the public is thus the same as the one 
found in the Aarhus Convention.1000 The application, however, is much 
narrower, since the possibilities for the public to participate in the preparation 
and modification or review of the plans or programs is limited to specific 

                                                      
 Ibid., pp. 5-7. 
 Ibid., p. 3. 
 Ibid., p. 4. 
 Ibid., pp. 4 and 12. 
 OJ L 156, 25.6.2003, p. 17–25. 
 OJ L 175, 5.7.1985, p. 40–48. 
 The Public Participation Directive, Article 2(1). 



activities listed in Annex I of the directive.1001 The list includes specific provisions 
from six different directives. Worth mentioning in this context is that the ND is 
included among those activities where the public has the right to participate in 
the preparation of plans and programs.1002 

In addition to the directives on access to environmental information and 
public participation, the EU Commission proposed a directive on access to 
justice.1003 The proposed directive was planned as a part of a package of 
legislation intended to fully implement the Aarhus Convention. The proposal 
also had the objective to eliminate well-known shortcomings in the general 
enforcement of environmental law in the EU. Even before the signing of the 
Aarhus Convention, the importance of public participation in enforcing 
environmental law had been stressed at EU level on several occasions.1004 The 
Commission argued that better access to justice in environmental matters for 
representative groups advocating environmental protection would have 
numerous positive effects, and that the most significant effect would be the 
improvement of the practical application of environmental law. The Commission 
also stated that since environmental law will only have its desired effects if its 
enforcement is guaranteed throughout the whole EU, it is crucial to ensure that 
environmental law can be reviewed in court.1005 The proposed directive was 
never approved and in the end it was withdrawn by the Commission.1006 Hence, 
the extent to which the Member States have an obligation of offering access to 
justice in environmental matters in accordance with EU law is limited to the 
provisions found in the Directive on Environmental Information and the Public 
Participation Directive. Although the Member States are also directly bound by 
the Aarhus Convention since the EU has ratified it, the Commission could still 
force a Member State to comply with its provisions nevertheless.1007 It is also 
stated in the EUT that the Member States shall provide remedies sufficient to 
ensure effective legal protection in the fields covered by Union law.1008 The 
general impression still, is that the EU implementation of the Aarhus Convention 
has been less than satisfactory. 
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The Commission, however, also proposed to formally apply the provisions of 
the Aarhus Convention to EU institutions and bodies.1009 This proposal was 
adopted in September 2006 through the Aarhus Regulation, whose objective is 
to contribute to the implementation of the Aarhus Convention obligations in the 
EU institutions and bodies.1010 This is also in accordance with the provisions of 
the Aarhus Convention that states in its definitions that a public authority means 
inter alia the institutions of any regional economic integration organization that 
is a Party to the Convention, i.e. the institutions of the EU. It is important to 
note, however, that the definition excludes bodies of judicial or legislative 
capacity.1011 The Aarhus Regulation also makes this distinction, stating that 
institution or body in accordance with the regulation means any public 
institution, body, office or agency established by or founded on the basis of the 
EC Treaty, except when the institution is acting in a judicial or legislative capacity. 
There are however some exceptions to this rule with regard to the access to 
environmental information.1012 

Most of the definitions and concepts included in the Aarhus Regulation are 
similar to or the same as those in the Aarhus Convention.1013 Where there are 
divergences, these seem to be due to the structures and specific conditions that 
accompany EU law and the EU Treaties. It is interesting to note that according 
to the Aarhus Regulation, the definition of environmental law is legislation that, 
regardless of the legal basis, contributes to the pursuit of the environmental 
objectives found in the EU Treaties.1014 

The Aarhus Regulation is divided into five different sections or titles. The first 
describes the general obligations with objective and definitions, while the middle 
three sections represent the three pillars of the Aarhus Convention. The second 
section thus includes rules on access to environmental information. The first 
article in this section refers to Regulation (EC) No 1049/2001 regarding public access 
to European Parliament, Council and Commission documents (the Regulation on Public 
Access)1015, which was adopted with the purpose to facilitate better access to 
documents of EU institutions.1016 The Aarhus Regulation thus states that the 
Regulation on Public Access shall also apply to any request for access to 
                                                      

 EU COM (2003a), Commission Proposal for a Regulation of the European Parliament and of 
the Council on the application of the provisions of the Århus Convention on Access to 
Information, Public Participation in Decision-making and Access to Justice in Environmental 
Matters to EC institutions and bodies (presented by the Commission), Brussels, 24.10.2003, 
COM(2003) 622 final, 2003/0242 (COD). 

 The Aarhus Regulation, Article 1(1). 
 Aarhus Convention, Article 2(d). 
 The Aarhus Regulation, Article 2(1)(c). 
 The Aarhus Regulation, Article 2. 
 The Aarhus Regulation, Article 2(1)(f). In addition, there are a number of proceedings and 

bodies that in their pursuit of such proceedings are excepted from review of the acts and omission 
they might do in this capacity, see: The Aarhus Regulation, Article 2(2) 

 OJ L 145, 31.5.2001, p. 43–48. 
 The Regulation on Public Access, Article 1. 



environmental information held by Community institutions and bodies.1017 
Moreover, this section includes a number of rules on inter alia the collection of 
data, organization of environmental information, the quality of such information 
and how to make it available.1018 

The third section of the Aarhus Regulation concerns public participation 
concerning plans and programs relating to the environment – those which are 
subject to preparation and adoption by one such institution or body. It must also 
be required under legislative, regulatory or administrative provisions and 
contribute in some way to the environmental policy of the EU and the 6th EAPs. 
In addition, general environmental action programs are also applicable.1019 The 
most significant provisions in this section state that institutions and bodies shall 
provide early and effective opportunities for the public to participate during the 
preparation, modification or review of plans or programs relating to the 
environment, and that the public shall have this possibility while all options are 
still open.1020 Furthermore, the public likely to be affected is to be informed in 
appropriate and timely ways of such plans and programs, draft proposals, 
relevant environmental information and how to participate etc.1021 

In the fourth section on internal review and access to justice, it is stated that 
an NGO has the right to request internal review of an EU institution or body 
that has adopted an administrative act under environmental law or, in case of an 
alleged administrative omission, should have adopted such an act.1022 To exercise 
this right, however, the NGO has to be an independent, non-profit legal person, 
have the objective of protecting the environment, and demonstrate that this 
objective is in line with the subject matter to be reviewed. In addition, the NGO 
has to have existed for more than two years.1023 When these requirements on an 
NGO are met, however, the NGO making such a request for internal review may 
initiate proceedings before the EU Court in accordance with the relevant 
provisions of the EU Treaties.1024  Whether this opportunity to have internal 
review has been triggered, and the extent of any effects that these general 
provisions on access to environmental information and public participation have 
had will be discussed further in the following sections. 
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7.5.2 Participation in HELCOM 

7.5.2.1 Information 
The regulatory frameworks in the Baltic Sea represent a multi-dimensional legal 
system with many actors and levels of management, as concluded in Chapter 6. 
The process of decision-making in these frameworks, and not least the process 
of adopting ecological indicators and targets as well as all the work associated 
with development and implementation of these instruments, demands and 
involves a large variety of actors or stakeholders. They bring different types of 
knowledge, including scientific knowledge, to the process. However, the 
provisions of the Helsinki Convention do not directly address the issue of 
stakeholder participation. Article 17 of the Convention states that the Parties 
shall ensure that information on the condition of the Baltic Sea and the waters in 
its catchment area is made available to the public, as well as information on 
measures taken or planned. The article further describes how and in what 
situation such information has to be made public, for example when issuing 
permits and conducting water sampling or monitoring results.1025 Article 20(1)f 
and (2), regarding the duties of HELCOM, states that HELCOM should seek 
the services of competent organizations, either regional or international, to 
collaborate in scientific and technological research or other activities that are 
pertinent to the Convention objectives. Furthermore, it is stated that HELCOM 
may assume any other functions that it deems appropriate to further the purposes 
of the Convention. The Parties are also obligated to cooperate in the fields of 
science, technology and other research, and to exchange data and other scientific 
information according to Article 24. 

In addition, a few rules that open for some possibilities to participate or 
observe at the HELCOM meetings are also found in the HELCOM Rules of 
Procedure (HELCOM RoP).1026 According to the HELCOM RoP, first of all, 
any state that is not Party to the Convention may be present at the HELCOM 
meetings as an observer, upon invitation by HELCOM.1027 Furthermore, any 
IGO and international NGO with specialized technical and scientific expertise 
or equivalent expertise may be represented at the meetings as an observer, but 
this is only possible if invited by HELCOM. In addition, the criteria and the 
selection process for granting such status, the suspension of such status, as well 
as the rights and obligations of such an observer in the deliberations of 
HELCOM are determined and adopted by HELCOM.1028 

Some changes and developments regarding stakeholders and participation 
have been seen with regard to the BSAP. The process leading towards the 
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adoption of the BSAP, with its emphasis on the ecosystem approach, also 
stressed the importance of stakeholder participation.1029 As stated, stakeholder 
participation is an important factor in the concept of ecosystem approach. This 
factor is thus also reflected in the implementation of the ecosystem approach in 
the BSAP. Together with the attempt to operationalize the ecosystem approach, 
a separate approach towards stakeholder participation is also integrated in the 
BSAP. In contrast to the Helsinki Convention, the BSAP deals with this subject 
in more detail.1030 It is also clear that the foundations of the BSAP – the ecological 
assessments and indicators – have been developed through rather advanced 
collaboration with inter alia scientists in a stakeholder process.1031 

7.5.2.2 The Participatory Provisions in the Helsinki Convention and 
HELCOM 

In a guidance document adopted by HELCOM in 2001, a number of criteria are 
set up for observers in HELCOM meetings.1032 Focus is primarily on the 
capability of the organization that applies for observer status to contribute 
substantially to the aims and objectives of HELCOM. Hence, observer status 
may be granted to an organization with technical, scientific or equivalent 
expertise relevant to objectives of the Helsinki Convention.1033 Other criteria 
state that the organization must have organized administration and be 
represented in the Baltic Sea states at some level.1034 An application for receiving 
observer status is always distributed to the Parties for comments before 
HELCOM makes a decision.1035 One must assume that a strong opinion by a 
state regarding a certain organization thus could affect the final decision. 

When an organization is granted observer status, it has the right to participate 
at meetings of HELCOM and its subsidiary bodies. It also has the right to access 
material prepared for those meetings, and other documentation on matters of 
special interest to the observer concerned. The observer has the right to submit 
written statements on items of the agenda and give oral statements at the 
discretion of the Chair of the meeting concerned but does not have a right to 
vote in decisions.1036 An international organization granted observer status is to 
recognize the basic purposes of the Commission and the principles governing its 
work and to follow the rules of the Commission. It must deliver only such 
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information that is relevant, and is also bound to respect any specific 
requirements agreed upon by the Parties relating to the participation at a 
meeting.1037 Once granted observer status, to and intergovernmental or non-
governmental organization it is generally valid as long as the observer follows 
rules and instructions and does not change form or constitution, or becomes 
inactive.1038 The observer status can be determined beforehand, however, if the 
organization is not acting in accordance with the rules and instructions or other 
criteria for observer status.1039 Observer status can also be discontinued at any 
time on the initiative of the observer.1040 

The possibilities to be accepted as an observer are limited. While observers 
have broad access to documents and information, the role of the observer in the 
meetings is limited with regard to the apparent purpose intended by HELCOM. 
When reviewing the criteria for granting an organization observer status for 
HELCOM meetings, it seems as if the intention of HELCOM is primarily to get 
access to the knowledge held by organizations that share the objective of the 
convention, rather than opening up for generally increased transparency and 
participation. The possibility to participate in meetings at all is likely formed by 
the movements in the 1970s towards wider NGO access to international 
organizations.1041 As mentioned previously, HELCOM and the Helsinki 
Convention are often described as a forerunner and a modern international 
instrument respectively, compared to instruments adopted earlier, and as an 
instrument that paved the way for new kinds of international governance. When 
it comes to pathways for participation, it is less certain whether the Convention 
can be considered progressive.1042 

On the other hand, in a comparison with other environmental agreements 
adopted at the time, the Helsinki Convention seems to be in good company. 
While there are some examples of little or no possibilities for participation, the 
1973 Convention on International Trade in Endangered Species of Wild Fauna 
and Flora1043 (CITES) is noted as a good example, in terms of its assertive 
language with regard to granting NGOs access to participation. CITES has a 
similar formulation as HELCOM about participation providing an opening for 
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assistance from organizations or national agencies that are technically qualified 
with respect to the objective of the Convention.1044 

The requirements found in the Helsinki Convention regarding duties for 
HELCOM and the Parties to seek collaboration, primarily in scientific research, 
provide a platform for some kind of participation and collaboration between 
Parties, at least to some extent. It requires involvement of scientists and other 
experts. In practice, it is also the basis for the HELCOM expert groups.1045 These 
expert groups provide the prerequisites for developing the provisions of the 
convention, with regard to the possibilities to adopt Annexes and 
Recommendations, as well as the knowledge and new science needed in recent 
years’ development of the provisions of the BSAP. An extended acceptance or 
initiative towards stakeholder collaboration also seems to have been adopted in 
these groups in recent years, and is presumably necessary for the implementation 
process in any international or transnational legal framework. 

7.5.2.3 Participation and the Baltic Sea Action Plan 
The extended collaboration and what must be regarded as extended stakeholder 
participation in different processes under the Helsinki Convention are strategic 
steps taken by HELCOM with the adoption of the BSAP. In the first decision 
to adopt the ecosystem approach – which was also the first step towards the 
BSAP – some particularly important elements for the implementation of the 
ecosystem approach were also emphasized. These elements included the 
promotion of a general understanding and acceptance by all stakeholders of the 
ecosystem approach of the management of human activities, and collaboration 
among the various management authorities in the North East Atlantic and in the 
Baltic Sea area in the implementation of the ecosystem approach (see also Section 
5.3.2.3).1046 In this common decision it is furthermore stated that to achieve such 
understanding and acceptance by stakeholders of the ecosystem approach, action 
by HELCOM and OSPARCOM collectively and by the individual contracting 
Parties would be required.1047 This meant that HELCOM and OSPARCOM 
would need to ensure that stakeholder representatives play an effective role in 
developing and applying the ecosystem approach, which would be achieved by 
devoting more attention to presenting relevant issues to representatives of the 
various stakeholder groups, so that transparency and consequently understanding 
would be reached.1048 It was furthermore emphasized that it would be necessary 
to develop better systems of collaboration.1049 The Parties should ensure 
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involvement of stakeholders in the development of their national planning for 
stewardship of the oceans and seas, and make clear the relevance of actions in 
the HELCOM and OSPARCOM frameworks.1050 

These elaborations on the importance of different kinds of stakeholder 
involvement to implement the ecosystem approach correspond well with what 
has been stated in the general international elaborations of the concept of 
ecosystem approach in the CBD. The guiding principles developed for 
implementation of the ecosystem approach also frequently emphasize 
stakeholder participation and exchange of knowledge and information.1051 These 
principles and this understanding of the ecosystem approach are also meant to 
influence implementation of the ecosystem approach in HELCOM and to some 
extent the EU. The CBD was adopted in connection with the Rio Conference, 
and thus was likely influenced by the principles adopted in the Rio Declaration. 
Judging from the joint statement by HELCOM and OSPARCOM, these 
developments have gained even more influence. The CBD elaborations of the 
ecosystem approach have also spread with regard to participatory aspects; they 
have had a significant effect on HELCOM’s adoption of the ecosystem approach 
as reflected through the BSAP. These aspects of the ecosystem approach – and 
the principal statements made by HELCOM already in 2003 on the involvement 
of stakeholders are reflected in the BSAP. 

In the section on Awareness raising and Capacity building in the BSAP, it is thus 
stated that the Parties acknowledge that public engagement and stakeholder 
involvement can contribute effectively to successful implementation of the 
BSAP. It furthermore recommends: “…countries, regional and local government and 
organizations representing civil society to engage the public and stakeholders in activities 
promoting a healthy Baltic Sea and to actively promote public participation in decision 
making.”1052 Exactly how this should be done is not expressed, however, just as 
the limited pathways for participation or review in HELCOM are not discussed 
or questioned. Additionally, though, as mentioned, expert groups formed on the 
basis of Article 20 in the Helsinki Convention have been active in the 
development of the BSAP and in a way have realized the stakeholder 
involvement criteria. The work pursued in HELCOM with regard to new policy 
and action always involves a dialogue with a large number of organizations, 
experts and other stakeholders, even if not necessarily in the formal sense of 
granting them observer status.1053 
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7.5.3 Participation through EU Law in the Baltic Sea Area 

7.5.3.1 Introduction 
As mentioned in Section 7.3.3, stakeholder involvement and public participation 
in environmental decision processes are also common features in the EU, 
although the process of creating structures for participation started later than it 
did in international law. The background and development of such structures 
have not primarily been the result of efforts to enforce environmental protection. 
The main debate and rise of formal stakeholder involvement in decision-making 
and legislative procedures in the EU started in the 1990s, as a result of increased 
focus on general legitimacy and the need for better support by citizens of the EU 
Member States. It can also be assumed that the institutional system in the EU 
and the Member States was also influenced by the developments in international 
law. All these events triggered a process towards new governance of the EU, as 
discussed in Section 3.5.3.1054 

The result of the new governance approaches has been that many regulatory 
acts in EU environmental law provide for wide stakeholder participation and 
especially the inclusion of many corporate actors in regulatory decision-making. 
This may have a good effect on the effectiveness and enforcement of regulatory 
acts, but it also entails legitimacy problems.1055 In addition to these new 
governance measures, the EU implementation of the Aarhus Convention in 2005 
opened up for pathways and structures for access to environmental information, 
participation, and judicial review in environmental matters. Hence, this was a 
road to introducing environmental perspectives on the role of participatory 
rights. As a result, the importance of participation for environmental protection 
also received more attention at this time. This was emphasized in the 5th and the 
6th EAPs, which were developed for the periods of 1992-2000 and 2002-2012 
respectively.1056 These developments of the EAPs were also likely a consequence 
of the international developments in this regard. However, the Commission 
white paper on new governance also included a number of features, which have 
shown to be of importance for environmental governance and protection.1057 
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In addition to the general call for broader participation by stakeholders and 
the general public, the new governance approaches presented in the white paper 
included open framework structures in legislation and policy that would make 
room for further regional, national or local influence.1058 Such features have 
clearly influenced the design of both the MSFD and the WFD, which both 
include mechanisms for wide stakeholder involvement. This call for participation 
has thus had significant effects for environmental protection and adaptive 
management structures in environmental regulation in the EU. In fact, the WFD 
was one of the first directives to be designed this way.1059 As a result, underlying 
reasons for these structures promoting ecosystem-based management are not 
primarily due to the CBD or the embrace of the ecosystem approach, but are 
largely the result of new governance approaches taken by the EU Commission 
as a general strategy for openness and flexibility. On the other hand, the WFD is 
specifically mentioned in the Public Participation Directive as a directive which 
includes this pillar of the Aarhus Convention and which realizes these 
requirements. 

7.5.3.2 Participation in EU Law and EU Institutions 
The EU regime is based on a structure of independent EU institutions and bodies 
(see Section 3.4). Some of the most significant institutions are the Commission, 
the Council, the European Council, the European Parliament, and of course the 
EU Court. Despite the white paper on new governance and the general attitude 
towards openness and transparency, the direct pathways for participation in the 
EU institutional structure are few. Nevertheless, due to its specific supranational 
structure, the EU regime is ruled by democratic principles to a greater extent than 
the international community. Although international bodies are also run by the 
ministers from each state Party, the system built up in the EU offers another 
structure for decisions and lawmaking. For example, the citizens in each Member 
State elect the European Parliament. Additionally, the Council as well as the 
European Council are represented by the European ministers. Therefore, the 
participatory pathways are also an indirect result of the possibilities for 
participation at national level. On the other hand, it can also be argued that the 
nature of the EU regime – where Member State citizens also have citizenship in 
the EU – demands an even higher level of democratic rights and pathways for 
participation or judicial review. 

Numerous actors, operators and organizations etc. are represented in Brussels 
with the intention of keeping the Commission informed about their respective 
issues and exerting influence on Commission decision-making.1060 The 
Commission has an important role in the EU institutional structure. Not only 
does it have the exclusive role of proposing new legislation; it also supervises and 
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enforces compliance.1061 The Commission therefore has the additional and 
exclusive right to initiate (and determine) infringement procedures (see also 
Section 3.4.2, and Section 8.3.5).1062 Still, there are no direct formal pathways for 
the public to participate or review the Commission’s decisions and work. The 
special role and tasks of the EU Commission and the lack of formal participatory 
pathways are probably the main reasons for the external pressures on 
Commissioners. To a large extent, this is also how environmental NGOs and 
other actors work to have compliance reviewed in matters where they believe 
that a state is not abiding by EU law.1063 

In general, the channels available for judicial review under EU law are rare. In 
the context of EU institutions, the issue of access to justice is important since it 
is connected to the possibility to influence decisions that will have effect on the 
supranational level. Access concerns the role of NGOs as actors for both 
monitoring and reviewing or verifying that relevant knowledge is taken into 
account when important decisions are adopted. In this way, access also connects 
to the idea of stakeholder participation in resilience governance. The possibilities 
to have a case tried directly in the EU court are very limited for natural or legal 
persons, except for the possibilities provided for certain environmental NGOs 
according the Aarhus Regulation.1064 Such NGOs are also permitted to have 
internal review of certain administrative acts.1065 The only other option for review 
is if the act is directly addressed to a person or of direct and individual 
concern.1066 However, decisions addressed directly to a natural or legal person 
are rare in environmental matters.1067 Hence, it is unlikely that an environmental 
decision will be reviewed this way. 

The Charter of Fundamental Rights of the European Union (2010/C 
83/02),1068 originally proclaimed in the year 2000, states that: 
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“Any citizen of the Union, and any natural or legal person residing or having its registered 
office in a Member State, has a right of access to documents of the institutions, bodies, offices 
and agencies of the Union…”1069 

 
Since the entry into force of the Treaty of Lisbon in 2009, these provisions are 
legally binding. The Lisbon Treaty also enlarge this right of access to justice to 
some degree, for natural or legal persons to challenge the legality of acts decided 
by EU institutions before the EU courts. The Lisbon Treaty made a change in 
what is now Article 263 TFEU, which means that regulatory acts not involving 
implementing measures are open to review by any person to whom they are of 
direct concern. Previously, the act also had to be of individual concern, a criterion 
that remains with regard to acts that requires implementation measures if the act 
is not addressed to the person.1070 For a long time, however, the only rules to be 
found regarding internal review were the rules of procedure for the Council and 
the Commission. The EU Court made it its task to formulate precedence in this 
area, but in 2001 the Commission adopted the Regulation on Public Access, i.e. 
with emphasis on public access to European Parliament, Council and 
Commission documents.1071 This regulation thus formalizes much of the 
precedence created by the EU Court, and contains more specific rules on 
openness and access to documents. The purpose of the Regulation on Public 
Access is to define the principles, conditions and limits on the grounds of public 
or private interest governing the right of access to documents in EU 
institutions.1072 Similar to the Charter of Fundamental Rights of the EU, the 
Regulation states that: 

 
“Any citizen of the Union, and any natural or legal person residing or having its registered 

office in a Member State, has a right of access to documents of the institutions...”1073 
 

The Regulation on Public Access was an important step towards more openness 
and transparency in the EU institutional structure; it became an important tool 
to operationalize the general principles stated inter alia in TEU and the EU 
Charter of Fundamental Rights. It has also been important in realizing the 
initiatives reflected in the governance white paper. Nevertheless, it also contains 
a number of exceptions from the general claims of openness, which make it less 
forceful.1074 Dubious grounds for such exceptions are commercial interests, 
which will be an exception from the rule as long as there is no overriding public 
interest in disclosure.1075 Assessing overriding public interest beforehand may be 
                                                      

 Charter of Fundamental Rights of the European Union, Article 42. 
 Pallemaerts, M., 2011a, note 1067, p. 293. 
 The Regulation (EC) No 1049/2001. 
 The Regulation on Public Access, Article 1. 
 The Regulation on Public Access, Article 2(1). 
 The Regulation on Public Access, Article 4(1)(a) and (b). 
 The Regulation on Public Access, Article 4(2). 



difficult when it comes to environmental information. In addition to transferring 
the Aarhus Convention into secondary law to be implemented by the EU 
Member States, the EU Commission also took decisions on implementing it 
directly in the EU institutions and bodies.1076 This also paved the way for 
additional openness to the structures set by the Regulation on Public Access, the 
decisions taken as a result of the new governance white paper, and the channels 
for judicial review and communication in matters originally found in the EU legal 
regime. 

The Aarhus Regulation directly refers to the Regulation on Public Access. It 
states that the provisions of the Regulation on Public Access shall also be 
applicable with regard to environmental information.1077 It also adds a somewhat 
wider application by stipulating that the word institution, which is the general 
target for the provisions in the Regulation on Public Access, shall be read as 
institution or body.1078 As described above, the Aarhus Regulation furthermore 
states rules for public participation and access for NGOs to judicial review, 
internal review of administrative acts and review in the EU Court.1079 

The criteria set up for an NGO to be qualified to request this kind of review 
are found in Article 11(1) of the Aarhus Regulation. First of all, the NGO in 
question must be an independent, non-profit legal person. The NGO must be 
devoted to promoting environmental protection in the context of environmental 
law, and this must be its primary objective. An additional requirement is that the 
organization has existed for more than two years and that the subject matter of 
the request for review is within the scope of the NGO’s general objective and 
activities.1080 Furthermore, according to the Aarhus Regulation definitions, an 
administrative act means any measure of individual scope under environmental law.1081 
Thus, to be able to have an act reviewed, the act must also concern measures of 
individual scope.1082 

In recent years there have been a number of cases tried in the EU Court 
regarding access to justice and the application of the Aarhus Convention. To a 
large extent these cases have been raised with regard to implementation in 
Member States and often involve matters under directives with specific 
provisions on public participation, such as the EIA Directive and the IPPC/IE 
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directives. There have also been a number of cases on matters regarding the 
Aarhus Convention itself. Again, many cases have concerned access to justice 
and standing in the Member States, and Member States’ implementation of the 
Aarhus Convention provisions. The EU Court has often found that Member 
States do not sufficiently provide access to environmental justice.1083  The reason 
for the large number of cases concerning implementation of these provisions is 
probably that access to justice in environmental matters for the public, including 
NGOs, in the Member States is still far from satisfactory, nor is it satisfactory at 
the level of the EU itself.1084 In an important case from 2011, however, the EU 
Court stated that the obligations following from the Aarhus Convention and 
access to justice have indirect effect (but not direct effect, since the Convention 
is not sufficiently clear in its formulation). The indirect effect meant that the 
interpretation of national law should still be made in conformity with the 
objectives of the Convention.1085 

The internal application of access to justice provisions in the EU institutional 
structure has also been reviewed. In a submission sent to the ACCC on alleged 
non-compliance under the Aarhus Convention, a number of NGOs claimed that 
the EU and the EU Court were not applying the Convention provision on access 
to justice in accordance with the intent of the Convention. The NGOs had a 
number of concerns; they claimed inter alia that the limitation of the internal 
review procedure in the EU to appeals against administrative acts of an individual 
nature was effectively stopping NGOs from access. As an argument, the NGOs 
referred to a number of cases where NGOs had been denied access to judicial 
review.1086 In 2011 the ACCC issued findings and recommendations in the 
matter. The ACCC did not state that the EU was definitely noncompliant. 
However, its main findings were that if this jurisprudence of the EU Courts were 
to continue, the EU would fail to comply with Aarhus Convention Article 9(3) 
and (4) on access to justice, unless this was compensated by adequate 
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administrative review procedures.1087 The recommendations provided by the 
ACCC included a call for a new direction of EU Court jurisprudence to be 
established in order to ensure compliance with the Aarhus Convention.1088 The 
communication has continued between the Parties in the matter and the ACCC 
after these findings and recommendations. In January 2015, the EU Court 
handed down a ruling where access to judicial review of EU institutional acts and 
omissions were limited even further. In a joint case, two environmental NGOs 
had challenged a decision by the Commission to grant extended exemptions from 
the Directive 2008/50/EC on ambient air quality and cleaner air for Europe (The 
Air Quality Directive1089). The EU Court found that the NGOs, which referred 
to the provisions of the Aarhus Convention and the Aarhus Regulation, could 
not be granted access to the court since the challenged acts could not be 
considered as acts of individual scope.1090 Therefore, although the EU Court has 
gone far in making Member States apply a broad interpretation of the Aarhus 
Convention provision on access to justice, this is apparently not the approach 
taken internally when it comes to the EU internal review.1091 

7.5.3.3 Structures for Participation in the WFD and the MSFD 

7.5.3.3.1 Introduction 
As presented here, the EU has been making a transition towards increased 
participation in recent decades, although with varying results. The new 
governance approaches presented in the white paper as approaches to be 
embraced by the EU Commission and integrated in EU legislation include such 
features as stakeholder participation, in addition to inter alia open framework 
structures in legislation and policy that would make room for expanded regional, 
national or local influence.1092 Furthermore, the importance of participation for 
the operationalization of environmentally sustainable development was 
emphasized already in the 5th EU EAP. In the 1999 evaluation of the 5th EAP, 
however, it was stated that this issue needed more emphasis and should be given 
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priority status in the 6th EAP.1093 In 2001, in the same period that the general call 
came for more open institutions, a call for participation by the general public – 
together with increased accountability and effectiveness of policies taken – was 
also published in the white paper on European governance.1094 

The general attitude by the Commission towards transparency and wide 
participation is also reflected in the communication on preparations with regard 
to the WFD. The EU Commission states that public participation and 
accountability help to ensure the flexibility intended with framework legislation, 
while it does not need to lower standards. Another important point made by the 
Commission is that a program of measures, implemented with the support of the 
interested Parties to tackle problems that these parties understand and can 
appreciate, has a greater chance of success than one imposed without explanation 
or justification.1095 This of course is a general validation of incorporating 
stakeholder or other forms of participation in decision-making. Furthermore, 
and importantly, it takes on the resilience research discussion on stakeholder 
participation as a feature for increased flexibility and the importance of local 
knowledge. 

With regard to the adoption of the MSFD, the initiatives to include 
participation are not quite as clear, although the MSFD also includes such 
elements. In a communication on the MSFD, the EU Commission states only 
that the marine ecosystems are to be protected or conserved as part of the 
realization of the 6th EU EAP.1096 The communication articulates that the 
environmental commitments and goals were also strengthened by the outcome 
of the 2002 Johannesburg Conference.1097 One issue agreed on in the 
implementation plan of the 2002 Johannesburg World Summit, and which is 
emphasized here with regard to the marine environment, is that the application 
of the ecosystem approach to oceans should be encouraged.1098 This reference 
thus indirectly implies stakeholder participation, but the paragraphs in the 
Commission’s Communication go into more detail on this aspect do not mention 
anything about stakeholder participation.1099 

As opposed to the background of the BSAP, the background documents to 
the WFD and the MSFD do not say much about the ecosystem approach and 
the importance that stakeholder participation is considered to have for this 
concept. Therefore, even if they both clearly represent a framework regulation 
for the implementation of the ecosystem approach, and contain some important 
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provisions on participation and information, this is not expressly based on the 
CBD elaboration of the concept of ecosystem approach. 

7.5.3.3.2 Provisions on Participation in the Water Framework Directive 
and the Marine Strategy Framework Directive 

The WFD has quite far-reaching provisions on participation in water 
management. These provisions go beyond the limited perspective of actors 
concerned, as discussed above in relation to the concept of public participation. 
Already in the preparatory works of the WFD, it was stated that the general 
public should have a right to know the results of environmental monitoring and 
have it presented to them in an understandable manner. Furthermore, the 
preparatory works stated that the general public should have a right to be 
informed about the environmental policies adopted and to have informed input 
in the decision-making process. Additionally – and directly related to the issue of 
stakeholder participation – these rights should also apply to the industries 
concerned by regulation and interested Parties representing environmental or 
consumer interests.1100 

The preamble of the WFD states that the success of the directive relies on 
close cooperation and coherent action at Community, Member State and local 
levels as well as information, consultation and involvement of the public, 
including users.1101 Moreover, the preamble states that: 

 
“To ensure the participation of the general public, including users of water in the 

establishment and updating of river basin management plans, it is necessary to provide proper 
information of planned measures and to report on progress with their implementation with a 
view to the involvement of the general public before final decisions on the necessary measures are 
adopted.”1102 

 
The participation of the general public thus also includes and specifically 
mentions the users of water. This is closely and directly related to the stakeholder 
concept in resilience research, where local knowledge comes to play, and 
assumingly implies the involvement of corporate actors. The statement relates to 
Article 14 of the WFD that requires Member States to encourage active involvement. 
This emphasis on active involvement could be seen as a signal that participation 
should be taken a step further from just being provided a pathway to formally 
object. Rather, it seems to aim for the public to really take part in the actual 
shaping of decisions.1103 In reality, a large part of the implementation process and 
the development of management plans happens through cooperation of 
important networks of stakeholders with local authorities and water authorities. 
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Member States are also obligated to make certain information available to the 
public – information with regard to each specific river basin district and the work 
pursued in producing or updating the river basin management plans. In addition, 
the Member States are to allow for written comments by the public on such 
information that is made public.1104 

These participatory features are also complemented by the WFD CIS. The 
WFD CIS was adopted to enable an effective implementation of the WFD as a 
tool to overcome the obstacles and complexities created by the general structure 
of the WFD. The WFD CIS creates a network of experts to work together on 
implementation of the WFD. These networks lack formal hierarchy, and 
cooperation takes place between different actors at different levels of governance 
as well as between public and private entities. The activities of the WFD CIS 
include inter alia the exchange and management of information and data; in 
addition, testing and validation of different approaches to the Directive are 
pursued within the framework of CIS. The WFD CIS gathers examples of best 
practice and information from diverse sources. It relies on learning and 
experimentation in a directive that attempts to measure and achieve things that 
have never been tried before.1105 

The form for participation given by the WFD is probably as close to the 
concept of participation in resilience governance as it gets within law. It might 
have a different effect and result, however. The active involvement of the public 
in the implementation and adoption of management plans is not uncontroversial, 
–not least when it comes to corporate actors as discussed above. While being 
important to enable effective enforcement and avoid a regulatory disconnect, it 
also raises legitimacy issues that are not easily resolved.1106 The participatory 
features are important in bringing specific knowledge into the process. This way, 
potential uncertainties can be avoided and the measures chosen will be more to 
the point. A general opinion is that the legitimacy of measures decided would 
increase and that these measures would be easier to enforce. For such a result, 
however, the public involved should be those actors with the greatest interest in 
the case, and perhaps not the general, broad public. However, this is not the 
group targeted in the WFD requirements. Of course, broader participation also 
contributes other kinds of knowledge and promotes legitimacy in decisions 
taken. In the case of water pollution from agricultural practices, farmers could 
provide important insights with regard to their own manure application 
techniques and practices. However, in many other cases it could be argued that 
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public local knowledge cannot contribute to any significant extent, since 
authorities have more reliable means for obtaining relevant information.1107 

The MSFD does not go as far as the WFD in involving stakeholders, but it 
does have some important provisions in this regard, especially in the MSFD CIS. 
The CIS for the MSFD does not have the same focus and is not quite as extensive 
as the WFD CIS, but it is also a platform for a wide diversity of experts to be 
involved in the decision-making and evaluations (see Section 6.7.2).1108 In the 
preparatory works of the MSFD, it is clear that the MSFD itself has been 
developed with the contribution of broad stakeholder involvement. It is stated 
in the development of the thematic strategy for the marine environment and the 
MSFD that an action plan including all relevant stakeholders will be set out.1109 
It was also emphasized that all materials and theoretical conclusions regarding 
the Marine Strategy have been carried out in a wide stakeholder process.1110 
Furthermore, the Commission appealed to stakeholders to take part in the 
identification of contradictions between different maritime goals for the overall 
objective of sustainable development, in order to avoid a theoretical and 
bureaucratic approach.1111 

When it comes to specific provisions and requirements, , the MSFD is similar 
to the Helsinki Convention and mandates cooperation within the region with 
other states. This necessitates exchange of information and knowledge etc.1112 
The preamble states that each Member State shall ensure that all interested parties 
are involved in the process of determining the characteristics of good 
environmental status.1113 It furthermore sets out that to ensure active 
involvement of the general public in the establishment, implementation and 
updating of marine strategies, provision should be made for proper public 
information about the different elements of marine strategies, as well as relevant 
information used for the development of the marine strategies in accordance 
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with Community legislation on public access to environmental information.1114 
However, the term active involvement does not seem to have quite the same intent 
in the MSFD as in the WFD, since it is not repeated in the actual provisions. 
Article 19 of the MSFD includes requirements on public consultation and 
information. It only states however that “…Member States shall ensure that all 
interested parties are given effective opportunities to participate in the implementation of this 
directive…”1115 Additionally it obligates the states to publish, and make available 
to the public for comments, summaries of the main elements of the marine 
strategies, or updates thereof.1116 It is also stated or reaffirmed that the public 
shall have access to environmental information in accordance with the Directive 
on Environmental Information.1117 A last requirement to include stakeholder 
participation and to make information available is found in Annex VI, laying out 
guidelines for the contents of the program of measures. It thus suggests inclusion 
of measures such as communication, stakeholder involvement and raising public 
awareness into the program of measures.1118 Therefore, the MSFD and the WFD 
do incorporate significant provisions on involving the public in the assessment 
and decisions taken in the implementation of the directive. 

Stakeholder participation, as presented in theories on resilience in social-
ecological systems, represents many features and functions of great importance. 
It is primarily about assuring that those concerned and closely connected to the 
environment at different levels are involved in the measures taken. From a legal 
perspective, participation is similarly meant to involve those concerned in 
measures and decision-making regarding environmental matters. However, in a 
legal structure the concept of participation is often defined in a narrower sense 
and provided for in more formal pathways. What it means for a party to be 
concerned in legal terms is a formal requirement defined by certain criteria 
specifically set out in different regulatory regimes and instruments. Stakeholders 
contribute to a number of significant and partly interconnected functions in 
management for social-ecological resilience, in both larger and more local scales. 
The overview presented in this chapter shows that different forms of 
participation in law also provide for many of the features and functions 
presented, in both the management context as well as a strict legal context. Since 
the 1970s, different forms of participation have increasingly become a natural 
part of many international law regimes, and since the 1990s most European and 
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Baltic Sea states, as well as the EU, are also Parties to the Aarhus Convention. 
This can be regarded as a significant statement regarding states’ attitude towards 
participatory rights and the role of the public – and not least NGOs – in 
monitoring environmental decision-making. 

In addition to involving those concerned in decisions taken, the feature of 
participation in different levels of the legal system provides for other important 
functions, such as legitimacy and democracy. As implied in the research on 
resilience governance, participation also provides mechanisms to bridge 
institutional gaps and better adjust measures or approaches to specific ecological 
or environmental prerequisites. 

There are many aspects that could be included in a review of participation. 
This chapter focused on different concepts of participation and how 
participation is formally defined within law. Furthermore, pathways for 
participation and how participation is provided for in legal structures at regional, 
international and, in part, national levels were examined. The chapter also 
explored the role and functions connected to participation within law, in 
comparison and in contrast, to the functions of participation in governance for 
social-ecological resilience, as well as the role and function of participation in law, 
connected to creating democracy, legitimacy and institutional ecosystem fit or 
ecosystem approach. 

 
Concepts of participation. Although the concept of stakeholders varies between 
different regulatory situations, it can be concluded that to a large extent 
stakeholder participation is reflected in law, both generally and in the Baltic Sea 
legal instruments and their legal regimes specifically. HELCOM, for example, 
provides the opportunity for specialized NGOs to observe and participate in 
HELCOM meetings under certain circumstances generally regarded as rather 
wide.1119 Furthermore, the work of HELCOM, like that under the BSAP, 
involves many different kinds of stakeholders such as scientists, regional interest 
groups and possibly business organizations.1120 In the EU, lobbying 
organizations are fully engaged in trying to influence the decisions made, 
primarily by the EU Commission.1121 Additionally, both the MSFD and the WFD 
emphasize the need to involve stakeholders in their implementation. Along with 
the general public and NGOs, corporate economic actors are key in decision-
making, in the EU and these instruments.1122 Nevertheless, the review presented 
here of transparency and the general openness to NGOs in the larger decision-
making perspective, and not least in the EU Court, revealed a disappointing 
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result. Despite promoting so-called new governance and emphasizing the role of 
stakeholders in governance, the EU is not implementing the Aarhus Convention 
principles properly. The EU Aarhus Regulation does not really reflect the Aarhus 
Convention, although this is the aim. This excludes many NGOs from reviewing 
decisions. 

 
Concepts and pathways of participation. Stakeholder participation is found to be a 

wider concept of participation in a legal context, and one that does not directly 
limit the actors that may participate. It is this kind of participation that is primarily 
referred to in the EU legal system and EU legal instruments such as the MSFD 
and the WFD. Generally, all kinds of participation, whether formalized and more 
restricted or wider and more participatory, are important as a legal form of 
adaptive governance. Many participatory pathways are formalized; they cannot 
be directly compared to the kind of participation that is referred or that 
emphasizes self-organization. Still wider access to participation may demonstrate 
such features. All forms of participation can be seen and compared as inter alia 
pathways for distribution and application of social/local knowledge. All these 
features are important for achieving institutional fit and in creating a bridge 
between local, regional and international levels of organization in multi-level 
systems such as those of international and EU law. 

 
The role and function of participation in law. To a large extent, the legal structures 

create prerequisites for implementation of laws that have often been determined 
on other and generally higher levels than those on which implementation is being 
enforced. Where participation is enabled, the participatory role will often be to 
scrutinize such laws, related decisions and the implementation measures. This 
role is thus comparable not only to bridging functions, but is also important in 
monitoring, and serving as a buffer to legitimize laws. This role of participation 
in legal structures or legal instruments becomes a legitimizing factor for laws that 
need to be adjusted to the specific circumstances in which they are implemented. 
All these factors are reasons that explain why instruments such as the MSFD and 
the WFD invite a wide circle of stakeholders to be active in implementation. 
Additionally, of course, stakeholders add important knowledge, information and 
data to the decision process. Many of the measures that operationalize the goal 
of the WFD, for example, would simply not be possible without a far-reaching 
cooperation with directly concerned stakeholders. These instruments are 
adjusted and implemented with influence from the actors concerned, and as a 
result the instruments’ legitimacy increases. Thus, even if the legal act is 
established and decided on in the EU, there are still opportunities for important 
influence by concerned actors on its measures for implementation. These are 
important features for the legal system and at the same time they are also similar 
to the functions and features presented in resilience research. 

 



Role and function – democracy, legitimacy and institutional ecosystem fit. The aims of 
bridging, and of monitoring implementation, benefit from improved access for 
actors concerned at the top levels of regulatory governance systems. 
Accomplishing institutional fit is a tricky issue and there is no guarantee that 
these kinds of participatory structures will create this fit at the right scales. It also 
depends on other factors of an administrative nature, such as coordination and 
coherence. Factors that reflect how biophysical or ecological indicators and other 
scientific knowledge are obtained and presented among different levels of 
regulation, without being transformed due to regulatory administrative and 
structural issues. However, without participation and transfer of knowledge 
between different levels in these regulatory structures, and the attempt to connect 
different scales in the regulatory process, institutional fit would be impossible. 

Generally, it can be stated that democratic features are also connected to 
stakeholder participation – as proposed in social-ecological resilience research, 
and then especially to issues of legitimacy and accountability.1123 Institutions 
described in resilience research as those bridging different levels of management 
are held to generate or provide prerequisites for legitimacy, accountability and 
effectiveness. As stated, in some aspects these institutions also closely resemble 
those of law and general legal structures. All kinds of structures that promote 
formalized participation must be regarded as contributing to democratic 
legitimacy and accountability. Although the concept of legitimacy can be 
described, defined and interpreted from different perspectives, the legal system 
and the rule of law can generally be regarded also as relying and depending on 
such features, and then especially to aspects of democracy. In law, public 
participation and access to information are important aspects of the democratic 
system. The legal structures and pathways for participation therefore have a 
significant impact on issues of democratic legitimacy and could be regarded as 
increasing accountability and transparency in the system, although questions of 
legitimacy and accountability in the system of international law go far beyond 
this. Problems of perspectives on legitimacy and accountability may emerge when 
discussing the broader kind of stakeholder participation and the involvement of 
economic actors. Including corporate economic actors in participation runs the 
risk that democratic features will be weakened, since corporate economic actors 
represent other interests and the information provided by such actors may lack 
objectivity, they may not represent public interests, at least to the same extent as 
NGOs for example. This is of course a complex issue represented by a diversity 
of opinions and views. However, few seem to consider refraining from involving 
economic actors as a solution. Corporate economic actors also provide important 
knowledge and insights. As discussed, the involvement of corporate economic 
actors may still be valuable and important for many regulatory processes. In that 
case, however, other features promoting legitimacy, accountability and 
transparency become even more important as a complement. Having more 
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formal pathways for public participation may thus be important in these systems, 
as a feature designed to strengthen democratic values. In the legal system, the 
possibility to appeal and review decisions is a crucial safeguard in these cases, and 
this is difficult to create in an effective way without setting up some limits as to 
what or who can have such access. One problem in this context is of course the 
fact that it is difficult for other kinds of actors to validate and review many of the 
facts and industrial state-of-the art processes that are central to much of this 
regulatory decision-making. 

The fact that it is mainly EU legal instruments, primarily the WFD and the 
IED in this context, that have such far-reaching mechanisms for decision-making 
and setting regulatory indicators is thus complicated by the lack of access to 
justice with regard to the EU Court. As noted earlier, it is crucial for such 
regulatory structures to rely on broad access to justice to ensure that actors have 
a chance to review such decisions. As shown, however, the EU Aarhus 
Regulation contains limitations, and judging from EU Court case-law, these 
limitations seem largely to exclude NGOs from having such decisions reviewed 
in practice. With the adoption of the BSAP, HELCOM is also moving towards 
more of the same kind of wide stakeholder participation, similar to the approach 
taken in the EU and its legal instruments. These may entail positive results in 
terms of the information and input. Another positive aspect is the wider access 
to participation than the access formally provided for with regard to HELCOM 
meetings. Nevertheless, access does open up for uncertainties with regard to the 
possibilities to review and assess the decisions, because no mechanism is 
established in HELCOM for access to justice. Indeed, the tight and dynamic 
connections between the BSAP and the MSFD raise many questions on decision-
making, review and access to justice. These questions also relate to issues such as 
effective bridging structures and institutional fit. 

Despite the fact that the CBD elaborations on the ecosystem approach and 
the Malawi Principles clearly establish that stakeholder participation is an 
important aspect in ecosystem approach, most of the participatory features in the 
Baltic Sea instruments seem to come from other influences. With the exception 
of the new approach to stakeholder participation adopted with the BSAP, the 
other participatory structures were in place long before the concept of ecosystem 
approach started to appear. This, of course, does not mean that the important 
features and functions of participation in ecosystem approach are less important 
in these settings; it merely means that the primary reason for establishing such 
structures originated from other sources and values. 



This chapter aims to evaluate effectiveness and compliance in the legal system. 
If the legal structures are designed to focus on the ecosystem and ecological 
indicators as the center-point for regulation, then it is also important to review 
how the legal system is or could be adjusted to assess ecological variables, the 
demands that this ecosystem focus place on the legal system, and whether this 
lies within the potential of what law can accomplish. These questions connect 
the different features previously reviewed in the study. They are all part of a 
structure where the main intention is to focus on the ecosystem and ecological 
indicators as a basis for regulation, and the legal structures will only be fully 
effective when these features are viewed in relation to each other and 
operationalized under some form of coordinated control or review mechanism 
and through relevant enforcement. In short, the effectiveness and problem-
solving potential in law will be discussed in terms of compliance, enforcement 
and monitoring. Different aspects and perspectives on compliance, compliance 
control, implementation, enforcement and regulatory effects will be reflected 
upon and evaluated in the context of the regulatory situation in the Baltic Sea 
area. As part of this discussion, the matter of trust-building and organizational 
connections will also be touched upon. 

The chapter outline is as follows. This first section provides a general 
introduction, where the concepts and perspectives within resilience governance 
are presented. After this, different perspectives of enforcement, implementation, 
compliance and effectiveness in terms of ecological indicators are discussed from 
a more general perspective. These issues are also applied to and explored in the 
context of the regulatory structures of the Baltic Sea. 

As can be concluded from the aim described above, the final category of 
features to be reviewed in this study consists of a nest of factors which – 
compared to the other resilience features – are less concrete in their role in 
governance. These features are less directly instrumental and represent more 
what is to be achieved by governance and in this context by regulation. To some 
extent, it can even be regarded as a collection of features that tie into and connect 
with the other features reviewed in this study. This category reflects how 



important it is for resilience governance to control so-called slow ecological 
variables and thereby their feedbacks, i.e. the environmental consequences (see 
Section 2.3.2.4). Therefore, in this context it is also necessary to review whether 
these results can be achieved with law, and the prerequisites for achieving such 
results. This effect is partly the aim of all the resilience features reviewed, in 
combination, and cannot be evaluated only in regard to these features as single 
components. 

Adaptive and flexible features in law are important for resilience and the 
ecosystem approach, i.e. for adjusting measures to fit the problem. However, as 
found in the conclusions, Chapter 5, they demand effective monitoring and 
review in order to function as intended. Adjusting measures to fit the problem 
also relates to evaluating whether a multidimensional legal system is appropriate 
when it comes to operationalizing measures, and not least to different aspects of 
integrating pathways for participation. As discussed in Chapter 6, participatory 
actors are important in both operationalization and adjusting measures at 
different scales, as well as in monitoring and review structures. Last but not least, 
the questions of controlling ecological variables are also directly related to the 
concept of ecosystem approach, which is an underlying theme throughout this 
study. Therefore, these features must also be evaluated in the context of 
operationalization, control and effectiveness. Enforcement is an important factor 
in this context, so different aspects of compliance, monitoring, and control are 
reviewed in this chapter; this analysis also includes a review of the potential for 
sanctions. Finally, the issues of effectiveness and results, and different ways to 
assess effectiveness, will be discussed and reviewed. It is furthermore the purpose 
to analyze and reflect on the compliance with the international and EU law 
requirements in the Baltic Sea area. 

To better understand complex systems they can be divided into categories of 
fast and slow variables.1124 According to resilience theories, slow, controlling 
variables control the fundament of a social-ecological system and thus whether 
or not a critical threshold is exceeded (which is in turn a factor related to fast 
variables).1125 The concentration of nutrients in marine waters is a typical example 
of a slow variable with potential to steer the system.1126 This is because nutrient 
levels are a part of the Baltic Sea system that changes slowly over time, but that 
creates prerequisites for a range of reactions and feedbacks that develop more 
rapidly. In this case, fast variables are primarily the side effects connected to 
eutrophication, as they were described (see Section 1.3). Fast variables are also 
connected to and vary with other and external factors such as weather, 
temperature and saline levels. 
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Since nutrient pollution is a steering variable of the social-ecological system 
(in addition to being the express main focus of Baltic Sea regulatory efforts), this 
must be interpreted to be the main factor for control and evaluation from a 
regulatory perspective, if the system is to change its path. The success of 
regulatory efforts will also be assessed with respect to how law manages the task 
of controlling the pollution load of nutrients. In terms of resilience governance, 
this could then be interpreted to mean the extent to which law manages to 
control slow variables. This question can be evaluated from different 
perspectives. The effectiveness is connected to some degree to the other 
governance features reviewed in this study, as discussed above. It also relates to 
effectiveness of the legal system in relation to the ecological or environmental 
results of regulation.1127 Ultimately this concerns the effectiveness of the legal 
instruments and their ability to achieve the goals. The main perspectives on legal 
effectiveness in controlling pollution could be regarded either in terms of results 
or in terms of conduct.1128 In other words, one aspect could be to assess the 
differences in pollution load that might be the result of the regulatory structures; 
another more strictly legal view could be to evaluate legal compliance, or taken 
even further, results of regulatory structures could also be assessed by behavioral 
change, i.e. the actions taken by the states in their efforts of enforcement and 
implementation. These different perspectives and their applicability will be 
discussed and evaluated throughout the chapter. 

The basis for this reasoning on slow variables is that social-ecological systems 
are affected by a multitude of variables that change and interact on a range of 
timescales. The system as a whole is changed by changes made to the steering of 
slow variables, and thus different forms of feedback are created. These changes 
or the steering of slow variables can be reinforcing a changing trend, or they can 
dampen such change.1129 An example of how slow variables can be controlled is 
through sanctions in levied due to misbehavior by an actor, which is seen as a 
measure having a dampening effect on the feedback. Sanctions as a way of 
steering variables and feedbacks also put these issues in a perspective that is 
interesting from a legal point of view. It is stated within resilience research that 
effective punishment of offenders acts as a dampening feedback by discouraging 
further misbehavior by the individual as well as discouraging others from 
repeating the undesirable behavior.1130 Although the example stated refers to 
local-scale informal or formal social sanctioning, the effects and purposes of 
sanctions or other forms of control mechanisms are much the same in the legal 
system. 
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The resilience theories furthermore state that reinforcing slow variables at 
local scale is connected to trust-building and knowledge generation, which are 
additional factors that prepare the system for more abrupt and rapid changes.1131 
Although rarely discussed in the same terms, trust and leadership are also central 
components in the system of international law. Trust could be regarded as a 
cornerstone for making international or transboundary cooperation work, and 
one main reason to enter into an agreement in the first place.1132 

States usually enter into agreements because they have common interests, or 
common resources, and success depends on the active participation of all states 
concerned. However, for states to take, sometimes costly, measures and comply 
with an agreement, they must be able to rely on the other Parties to do the same. 
This perspective is connected to rational choice and an opposite would be the 
problem of free-riders and the prisoner’s dilemma. From a legal perspective, trust 
and compliance are closely tied concepts. Parties’ compliance with an 
international agreement creates trust in the agreement and between the Parties, 
but in many respects trust is also a prerequisite for compliance. If Parties to an 
agreement trust that the others will comply, the incentives for complying 
becomes much stronger than if Parties suspect a large degree of so-called free-
riding.1133 

In resilience thinking, trust-building is seen as an important factor for 
institutional stability and continuity in management actions, and between actors 
as well as institutions. These facts are also an argument for a monitoring and 
sanctioning system, since such mechanisms are intended to guarantee compliance 
by all. Leadership is then often represented either by active states or the 
governing body. However, it is also frequently argued that legitimacy, as an 
expression of trust, is the basis for compliance.1134 Continuity and trust-building 
can then be governed by the supervisory body and active involvement of 
different kinds of stakeholders.1135 Thus, in governance systems formed by a 
regulatory system, it is important to sustain trust, leadership and continuity. The 
same mechanisms or capacities are important in forming a bridging organization. 
Bridging organizations, or bridging structures, are especially important with 
regard to multi-level systems with diverse actors. Although the purpose of a 
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bridging organization may never be entirely the same as a structure of a legal 
system, it is still possible to identify similar characteristics in the two. The legal 
system of international or transboundary law also aims, to a large extent, to 
coordinate and bridge different levels and forms of measures, action and 
participation (see Section 7.3). Creating trust between actors and institutions 
involved in governance and management permeates most of the other 
prerequisites for resilience governance. It is needed between the actors on the 
same levels and between the different vertical and horizontal levels. At a local 
scale, trust-building is dependent to a large extent on participatory actors and 
NGOs. They contribute to transparency and monitoring, and create a basis for 
legitimacy – features which also provided for on the international scale. In 
addition, the regulatory approaches at international scale depend on monitoring 
and participation at all levels, down to the very local scale. These factors could 
thus be part of creating structures for bridging organizations.1136 

As stated, this chapter aims to evaluate effectiveness and compliance in the 
legal system in relation to the ecological variables that affect the problem of 
eutrophication. This includes issues of compliance, enforcement and monitoring. 
More specifically, the chapter focuses on perspectives and theories about what 
constitutes compliance, and how it is achieved. Enforcement is also discussed, 
including aspects on arbitration, supervisory bodies and other control 
mechanisms, as are dispute settlement procedures, effectiveness in terms of goal 
achievement, and legal measures that can be related to environmental results and 
ecological factors. The review also explores these different aspects in relation to 
the situation in the Baltic Sea area, including the obligations of states towards the 
supervisory body and towards other states. 

8.2.1 Introduction 
Both the form and substance of international agreements vary considerably, in 
terms of level and clarity of obligations as well as the structures for monitoring 
and compliance review etc. These differences or varieties in combinations in 
different instruments are also important for the effectiveness of the agreement 
in question. If the depth of the substance of an agreement is measured in terms 
of the extent to which it demands major changes to national law and policy, then 
the Helsinki Convention should probably be considered a shallow agreement. 
However, as stated, the combination of form and substance creates the 
agreement, and if requirements are vague, they may need to be compensated by 
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other features of the agreement for it to be effective.1137 This idea of 
complementary features and effectiveness is also important in the capabilities of 
an agreement to achieve true transformability – meaning that for law to be a 
substantial driver for change in the social-ecological system, features other than 
substantial requirements are also important. 

Compliance is an important indicator for the possibility to achieve the goals 
of an agreement on abating environmental problems, although there is not 
necessarily a direct connection or causality between the two. If the targets and 
measures imposed on the Baltic Sea states as discussed in this study are not 
realized and put into operation in a proper way, then all instruments could all be 
disregarded, because they are insignificant with respect to the problem. At the 
same time, there is no guarantee at all that behavioral change or compliance with 
any legal regulatory measures will bring about ecosystem change and that 
environmental problems will be effectively reduced. Still, this is the most direct 
contribution that a legal system can accomplish in this regard. Compliance with 
international environmental agreements is thus an important factor in controlling 
so-called slow variables and establishing social-ecological resilience. Indeed, the 
point of environmental agreements would be lost completely if no attention was 
given to compliance and implementation. Still, this assumption is valid only when 
compliance is equal to effective implementation and behavioral change by the 
central actors in environmental management. However, there are many ways to 
analyze and discuss compliance and what compliance actually is or entails, just as 
there are many definitions of effectiveness is in this regard.1138  

In the following, different perspectives of compliance, enforcement and 
effectiveness are reviewed and discussed. The aim is to evaluate what 
international and EU regulatory structures entail in terms of compliance and 
implementation, and the potential for achieving the goals of regulations and thus 
potentially affect the slow variables of an ecosystem. 

8.2.2 Different Perspective on Compliance 

8.2.2.1 Assessing Compliance 
The most common way for lawyers and legal scholars to assess effectiveness of 
an agreement has been primarily to pay attention to the extent to which states 
comply with their commitments.1139 To assess the extent of compliance with 

                                                      
 Raustiala, K., 2005, pp. 584-586. 
 See for example: Bodansky, D., 2010, pp. 205- 251; Victor, D. G., Raustiala, K. and Skolnikoff, 

E. B., “Introdcution and Overview” in Victor, D. G., Raustiala, K. and Skolnikoff, E. B., (eds.), 
The Implementation and Effectiveness of International Environmental Commitments: Theory and Practice, MIT 
Press, 1998, Cambridge and London., pp. 6-15. See also Chambers, W. B., 2004, which provides 
an overview of different perspecitves on effectivenss in international environmental law. 

 See for example: Mitchell, R. B., 2007, p. 894. Cf. Martin, L. L., “Against Compliance”, in 
Dunoff, J. L. and Pollack, M. A. (eds.), Interdisciplinary Perspectives on International Law and International 



commitments, it must first be clarified in the agreement what the commitments 
are. As discussed previously in this study, however, states often have a rather 
large margin of discretion to interpret and implement an international agreement 
and thus in how to interpret and transpose commitments. See for example 
Section 5.2.1. Therefore, in some cases it may be difficult to precisely define the 
implications of an agreed-upon commitment for a state. What is agreed upon 
usually lies in what can be considered a reasonable frame seen in relation to 
general legal principles, but this does not mean that states will understand an 
agreement equally. Furthermore, uncertainty is added by the fact that to a large 
extent and due to the difficult and political negotiation process leading to a 
binding document, international agreements form vague requirements. 

In addition, many international environmental treaty regimes contain both 
hard law and what could be regarded as soft law. These agreements are 
considered quite flexible and even less precise in terms of what the states are 
obligated to do. They are even more flexible if they are action- or goal-oriented, 
as in the case of the BSAP and MSFD. Environmental complexity often blurs 
the situation even more with regard to both assessments of what to do and what 
to accomplish. Except the fact that this complicates the determination of whether 
a state is in compliance, compliance is also dependent on states’ possibilities to 
assess and understand which actions are appropriate.1140 Compliance is not a 
sharp line, together with follow-up and review by convention bodies, it is possible 
to define a somewhat common picture or frame of what is expected of the states 
as Parties. Thus, compliance is considered to be conduct that lies in this frame. 
Nevertheless, many factors affect state behavior, and can either further 
compliance or present obstacles. Such factors include resources, national 
strategies for implementation, local incentives and not least sanctions or other 
forms of enforcement control. 

Another perspective on the question of whether international law creates 
change is that international law is effective if it influences state behavior.1141 
International relations scholars are concerned with any behavioral or 
environmental changes that can be attributed to an agreement, regardless of 
whether the changes involve compliance. Their focus is instead on the reasons 
why states would change their behavior and the aspects of an agreement that 
could explain those changes.1142 Compliance is then viewed as an indicator of the 
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influence that international law has on the states. Compliance with international 
rules implies that these states have assumed a certain behavior.1143 From this 
perspective, the effectiveness of environmental agreements is determined in 
relation to the level of compliance by the Parties. It is also important, however, 
to assess what effectiveness means in relation to the environment, i.e. if 
compliance also implies goal achievement. An even wider approach to 
compliance could also be taken, considering that a number of factors influence 
compliance – from the negotiating stages to the specific characteristics of the 
agreement as well as of the Parties. Seen in this perspective, an international 
agreement is defined as effective if it successfully achieves its overall policy 
goals.1144 

8.2.2.2 Implementation, Effectiveness, Behavioral and Problem-
Solving Compliance 

Generally and in somewhat simple terms, then, effectiveness of an agreement is 
set in relation to whether it achieves compliance. It is ineffective if states fail to 
meet their obligations. Compliance is thus seen as a function of two factors: the 
obligation established by a rule, and the actual conduct of or results created by 
those subject to the obligation. However, this view of effectiveness is based on 
that what a rule imposes is clear and that the goal of the rule must be measurable. 
When reviewing complex environmental problems, new governance approaches 
and the ecosystem approach, however, one can conclude that this is not always 
the case. If the obligations are unclear, it will be difficult to identify the required 
(or prohibited) conduct. If measures taken in regard to the given obligations do 
not immediately show a result because of time-lags or other natural factors, then 
as a consequence it will be impossible to categorize the behavior of the states 
concerned in terms of compliance or non-compliance.1145 

Another issue that needs to be taken into account when discussing compliance 
is the nature of obligations or measures stated by the agreement. Depending on 
the design and the obligations established by the agreement, compliance alone 
can be a poor indication of a treaty’s value. The agreement as such may be either 
unnecessary or insufficient for dealing with the problems encountered. It might 
not demand any significant changes to be made by the Parties. When this is the 
case, it is more interesting to evaluate the effectiveness of the obligations or 
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measures agreed upon.1146 This makes it interesting to compare the effectiveness 
of legal regulations with the degree to which international environmental 
agreements lead to changes in behavior that in turn contributes to solving 
environmental problems. This perspective is considered relevant to investigate 
law in the context of slow variables and feedbacks, since it is connected to the 
ability of law to affect those environmental variables that control the foundations 
of a social-ecological system. In relation to the Baltic Sea, this raises the question 
of the extent to which implementation of regulatory measures affects the nutrient 
pollution load and the eutrophication feedbacks in terms of indicators of less 
algal blooms, clear waters etc., i.e. indicators that are also set out as representing 
the goal of good environmental status (as discussed in Section 6.7.4). 

Implementation is naturally directly related to assessment of compliance and 
can be seen as the first step in a process through which the intent of an agreement 
is translated into action. Some even argue that it is not legislation alone but also 
the implementation process that determines whether a commitment has any 
practical influence.1147 Implementation is not the only factor that affects 
behavior, but it is one of the most important. Although international 
environmental agreements primarily obligate state governments, they also 
constrain a wide range of actors, whose behavior does not change automatically 
because governments adopt international commitments. Thus, in order to 
operationalize such an agreement, a complex process begins in order to shape 
and adjust domestic policy to conform to international standards. This process 
is combined with the added complexity of coordinating activities among many 
governments implementing different policies in parallel. This is why the 
implementation process is so central. The targets of implementation are all those 
actors who affect the environmental problem in focus. It is ultimately their 
behavior that must change. Still, international agreement implementation usually 
goes through several stages or levels before it influences these groups of actors. 
The concept or process of implementation includes not only the many acts of 
governments, such as adopting regulations and new laws, but also the activities 
of non-state actors, such as firms, scientists, consumer and environmental 
pressure groups, and trade associations. In addition to this, implementation is 
also assisted by the actions of international institutions – such as monitoring and 
assistance provided to national governments to realize international requirements 
and put commitments into practice.1148 

It is important to realize, however, that there are other limitations to 
behavioral effectiveness beyond the complexity of implementation and 
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compliance. Behavioral change as a result of compliance does not automatically 
imply that the agreement is effective with regard to environmental change, or in 
reducing or eliminating the environmental threat. Although the pollution load 
may decrease as a result of implementation, the problems still might not be 
automatically abated.1149 One example is the agreements to limit pollution that 
causes acid precipitation in Europe. These agreements influenced the behavior 
of polluters, and as a consequence, emissions of some pollutants became lower 
than they would be without the accords. Nonetheless, the accumulation of acid 
in European ecosystems continued and environmental impacts are still 
compounded, although at a slower pace than without the accords.1150 The parallel 
to the time-lags and complexity surrounding the attempts to abate the 
eutrophication is obvious here. Thus it is not certain that effective 
implementation of the regulations in the Baltic Sea area, and behavioral change 
as a result, will guarantee that the environmental goals will be achieved. 

It is also important to be aware of other factors that influence behavior and 
the effectiveness of agreements. If the factors causing change are not carefully 
assessed, it could lead to invalid conclusions about ways to improve the 
implementation and effectiveness of international agreements. Law plays a 
central role in regulating social behavior, but even in domestic settings, where 
legal institutions are well established and enforcement powers are readily 
available, the definition of what leads to effective laws is debated. It could even 
be said that international law never acts without external pressures and 
influences, and thus is never the only factor affecting change. In addition, the 
nature of the problem will have significant effects on implementation, 
compliance and effectiveness of an agreement.1151 

In light of complex environmental problems and adaptive legal approaches, 
behavioral effectiveness is more difficult to measure than legal effectiveness. 
Environmental problems are easier to address when strong scientific consensus 
exists, when the costs of addressing the problems are low, and when relatively 
few countries are involved.1152 If an adaptive agreement imposes integration of a 
number of governance measures and structures, with the aim to create 
operational space for self-organization in a pluralistic, multi-level scaled system 
– like the structures set up by the MSFD and the BSAP – it is difficult to define 
how effectiveness can be measured. 

Legal effectiveness demands only a comparison of what is required with what 
actually takes place. In contrast, behavioral effectiveness requires a comparison 
of what takes place with what would have occurred in the absence of the 
agreement. This entails completely different kinds of assessments. The concept 
of problem-solving effectiveness, however, requires even more. It requires a 
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focus on and assessment of the causal chain. It is not enough to establish that an 
international agreement affects behavior; whether the behavioral change affects 
the environmental outcomes must also be evaluated.1153 This is a challenging task 
with regard to complex, transboundary environmental problems and adaptive 
approaches to governance, therefore such environmental structures need to be 
evaluated in a way so that measures taken can be weighed against something 
other than direct environmental effects. Another challenge in the light of new 
governance approaches that makes effectiveness and compliance a problematic 
issue is that such governance approaches are predicated on distribution and 
fragmentation of authority. However, the new approaches may also be structured 
to better handle and solve such problems. In new governance, adaptive and 
flexible rules are designed to be able to meet new challenges and resolve 
unexpected problems. In relation to this, while a traditional conception of law 
may be regarded as being founded upon existing knowledge, new governance 
places emphasis upon the need to facilitate the continuous generation of new 
knowledge.1154 Thus, if new legal approaches function as intended, i.e. by 
adapting and giving rise to new measures and requirements, then this could be a 
regulatory structure with more potential to actually affect the environmental 
problems in focus. 

Regarding compliance and effectiveness, some studies even suggest that there 
may be an inverse relationship between effectiveness of and compliance with 
some types of standards. All else being equal, more compliance is preferable to 
less compliance. But this inverse relationship suggests that full and perfect 
compliance may mean that the requirements in an agreement are set at a very low 
level. Therefore, less strict compliance may be preferable if it is related to 
ambitious aims and obligations of the agreement. Viewed from this perspective, 
effectiveness of an agreement with a low compliance standard may be better than 
one with perfect compliance. Although attention to compliance is important, it 
must be understood and evaluated in context. In addition, a low level of 
compliance may be of importance for the implementation process and can thus 
contribute inversely to higher environmental effectiveness. Non-compliance and 
the procedures initiated to address the problems thus becomes a vehicle for 
enhancing effectiveness. In this regard – and this may be important to emphasize 
– compliance is not an end but a means to achieve effectiveness.1155 

8.2.2.3 Rational Choice Perspectives 
So-called rational choice theories establish a somewhat challenging view on 
compliance. This theoretical perspective, connected to economic theories and 
inter alia game theory, implies that a state that is Party to an agreement only 
complies with the obligations of the agreement when it is in the state’s interest 
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to do so. This, according to these theories, means that states are always 
calculating and deliberating – even after having entered into an agreement
whether it is worthwhile from a cost-benefit perspective to comply.1156 

In relation to compliance with international law, this theoretical perspective 
implies that in order to make states comply, an international agreement has to be 
combined with strict compliance review and a possibility to sanction unwanted 
behavior. However, an opposite perspective is that when states agree to form 
and adopt an agreement in a specific issue area, it is a sign that states have made 
the assessment that they will benefit from cooperation on the issue in question. 
Still, rationalists argue that if not all Parties to an agreement comply and some 
instead act as free-riders, then the remaining Parties will lose rather than benefit 
from such cooperation. These kinds of scenarios are typically described as the 
“prisoner’s dilemma”.1157 In studies of domestic law, however, it is established 
that individuals obey because they view rules as legitimate, and not because they 
fear punishment. In this view of law, violations are deterred more by informal 
social mechanisms than by top-down imposed sanctions.1158 

Within the logic of the perspective of rational choice theory, however, state 
actors behave as they do owing to explicit and instrumental calculations. The 
consequences of their actions and the alternatives available will thus influence 
their interests and choices. Typically, they will base their chosen behavior and 
actions only on what they deem to be best for them. They will therefore be 
strongly invested in determining the actions that are in their interests, gathering 
information and calculating the relative costs and benefits.1159 According to these 
ideas, then, an environmental treaty regime could influence this process of 
decision-making by affecting the consequences of engaging in certain desired 
actions or behaviors. Factors that could affect such decision-making are inter alia 
the state’s position in the world relative to other states; material, economic, 
political and social resources; and the preferences and dispositions of its 
citizens.1160 

Another approach that is increasingly common among lawyers is theoretical 
views on international relations meaning that state behavior is more a response 
to interplay of norms and identity. According to these theories, states will 
calculate their assessments of available choices and behavior on the basis of how 
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their choice would harm or help their interests. They will base these assessments 
on their apprehension of right and wrong, in relation to their position and the 
given situation. In such situations, international environmental agreements can 
also affect the choices and assessments made by states, and by codifying 
requirements to signal right or wrong and what is thereby appropriate or 
inappropriate in different situations. This results in an understanding of 
compliance and non-compliance based on these factors and the states’ desire to 
have a reputation of being appropriate. Thus, even if the environmental 
agreement as such does not establish any direct consequences for compliance or 
violation of the agreement, the placement of different behaviors into categories 
of right or wrong can have significant influence on most actors.1161 

The negotiating process is in focus for this promotion of values, because states 
often negotiate agreements not only to regulate a common problem but also to 
promote their national interests. To the extent that states negotiate because they 
see that reaching an agreement on some issue is in their interests, it is likely that 
they will also adjust to it. The subsequent conforming behavior should thus be 
interpreted as a probable reflection of those interests, rather than as the influence 
of international law that codified those interests. This is also related to the inverse 
relationship of compliance and effectiveness. When agreements require little or 
no change in behavior, or require behavioral changes the Parties planned to make 
anyway, we should expect high compliance – but we should not interpret this 
compliance as evidence of agreement influence. Agreements often reflect the 
lowest common denominator negotiations, so most states and companies will 
find themselves already in compliance.1162 Seen in the light of this reasoning, it 
would not mean much, since according to these theories, states adopt only laws 
with which they are already complying in some way. 

8.2.2.4 Managerial Compliance 
An opposite perspective to the rational approach is the compliance theories 
called the managerial approach.1163 One fundamental stepping-stone in this 
model is that it disregards rational choice theories, and rather assumes that states 
have a propensity to comply. It is stated that even the most dedicated among 
rational choice theorists are beginning to acknowledge that they have set 
themselves an impossible task. The basic problem is that, on the assumption of 
rational choice theory, most of the interesting situations generate not one 
determinate solution but a number of possible equilibriums, and the theory 
cannot predict within its own terms which of these will be chosen. Thus, as 
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described above, the choice finally made is not a product of simple, self-regarding 
value maximization, but of decisions made in a social and institutional context.1164 
The opposite perspective of rational choice is the assumption that states are 
generally inclined to comply with international obligations. It seems logical to 
assume that this is the case in most situations, since states invest an enormous 
amount of time and effort in inter alia preparing, drafting and negotiating 
agreements. They then devote a lot of effort to monitoring, reporting etc. It 
seems unlikely that a state would put itself through such a huge process and 
debate provisions of the agreement if it did not take the view when signing the 
agreement that it would also be bound by such provisions, and thus be limited in 
its actions. This combination of factors is not claimed to always lead 
automatically to compliance, but supports the assumption of a general propensity 
among states to comply. These factors could thus also lead to better 
understanding and conclusion about what the real problems behind non-
compliance involve.1165 

Even though there are occasions where states have obviously been 
deliberately and calculatedly noncompliant, the most common reasons for non-
compliance are often more causal, such as ambiguity and indeterminate nature of 
treaty language, limitation on the capacity of Parties carry out their undertakings, 
and the temporal dimension of the social, economic, and political changes 
contemplated by regulatory treaties.1166 As opposed to the idea of strict control, 
sanctioning, and the fear of punishment, these factors behind non-compliance 
explain and provide valid reasons that could excuse why a state’s non-
compliance. They may even justify a state behavior that is not at all compatible 
with compliance. It could even be a compared with a plea, which if successful, 
implies that the conduct is not a violation of agreement after all. It also puts a 
different light on what is necessary to help states with implementation and 
achieving compliance.1167 The managerial approach means that the best way of 
dealing with non-compliance in this regard is to help states overcome the deficits 
that obstruct compliance. This can be done through capacity-building, 
negotiating interpretations and providing necessary resources etc. 

With regard to implementation, interpretation, and compliance, the 
managerial approach also implies that if there is a degree of trust in those who 
are to apply the rules, a broader standard may be more effective than a series of 
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detailed regulations when it comes to realizing the general policy behind the law. 
If an agreement is too detailed, other kinds of problems could appear. A more 
precise rule may, for example, exclude a range of alternative scenarios, although 
these scenarios may be within the frame of regulatory application. Moreover, the 
more complex a problem is, the more extensive the regulatory structures will be. 
Having more inclusive regulatory formulations is also a way to avoid excessively 
complex rule systems and too much political friction. On the other hand, such 
indeterminate treaty language can also be exploited by states to justify their 
preferred course of action; but if compliance is reviewed in some way and issues 
of interpretation arise and are handled with authority, a general debate often 
emerges that can further application of the laws, instead of the matter being 
assessed only in a two-party dispute. When such debate arises in absence of 
intentional bad faith, a well-founded structure with expertise can be a good path 
or mechanism for clarifying the meaning of the rules.1168 

As implied above, the production of legal rules is linked to the apparatus of 
government, and compliance often involves public coercive action. One 
common attribute of almost all legal regulations is that they carry an obligation 
of obedience. Still, the appreciation of that obedience is felt at different 
intensities, and differently depending on the object concerned.1169 In theory, the 
sovereign state is entitled to pursue its choices without regard to the reactions of 
others – at least as long as there is no comprehensive dispute settlement. 
However, this is no longer how the international community works in practice. 
Instead, the international community includes wide ranges of audiences – foreign 
and domestic – too many relationships, and too many linkages to other issues, 
and in practice a state cannot ignore them. Therefore, if a state is challenged as 
to implementation or conduct with regard to a legal regulation, the state must 
respond, almost by necessity. The state must then demonstrate that it has 
undertaken proper interpretation of the applicable rules and regulations.1170 

Efficiency in this regard is connected to the same ideas that are brought as 
arguments against rational choice theories on compliance. Since governmental 
resources for policy analysis and decision-making are costly and also often in 
short supply, a standard economic analysis tells us that that states are unlikely 
pursue continuous recalculations of costs and benefits of convention obligations 
if circumstances have not changed significantly since the time of signing. The 
alternative – to follow a treaty rule – seems more likely, since it reduces costs and 
is more in line with traditional, routine-based bureaucratic state behavior. This in 
turn relates to the assumption that the state’s interests were met in the treaty, 
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since such an instrument does not have any power if it is not signed. States 
generally spend considerable effort and resources on defining and preparing state 
positions in international treaty negotiations. Hence, it could be assumed that 
state Parties would generally not enter into an agreement if that agreement went 
against its interests. Still, this position may be in relation to a vague notion that 
states also explore and learn more about the issue in question and discover what 
their interests are.1171 This process and the results are of course made more 
transparent due to the significant involvement of participants and their role in 
the negotiating process. (See Section 7.3.1). As a contrast, however, the 
international treaty-making process leaves a good deal of room for 
accommodating divergent interests. The treaty is in some measure a compromise. 
Still, problems of endemic non-compliance are likely to be more a result of the 
fact that the negotiating process did not succeed in incorporating a sufficiently 
broad range of the Parties’ interests, and less a result willful disobedience.1172 
Understanding this aspect is very important when evaluating and assessing 
compliance, enforcement and effectiveness of treaties. 

8.3.1 Information 
Together with the different aspects on compliance, and perhaps with a parallel 
to the rational choice perspective, a common question of debate is whether 
international law matters at all if it is not enforceable.1173 International law and 
international legal agreements are often compared to national legal systems, and 
thus when it comes to compliance the immediate thought is that a binding 
agreement needs to be accompanied by a mechanism for strict compliance 
control and sanctions.1174 This is rarely the case, however, when it comes to 
international agreements. It is furthermore a general principle in accordance with 
the Article 33 of the UN Charter that disputes must be settled peacefully, 
although how settlement will be carried out is to be decided by the Parties. 

The EU legal regime is fundamentally different when it comes to 
enforcement: it is a supranational system and has its own court system. The EU 
Member States cannot choose to not be scrutinized by the EU Commission and 
the EU Court, since they have provided this competence and thus have given up 
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some of their sovereignty in this regard (see Section 3.4). In the system of 
international law, on the other hand, states themselves decide in relation to each 
other and each separate treaty as to whether there should be a sanctioning or 
dispute settlement mechanism, including then a referral of potential conflicts to 
an international court or tribunal.1175 This is rarely seen, however, mainly because 
states are generally unwilling to involve third parties and put themselves at risk 
of being taken to trial. In addition, such actions are generally seen as an inefficient 
way to resolve conflicts arising from non-compliance. It is viewed as particularly 
ineffective with regard to multi-lateral environmental agreements.1176 

According to theories of managerial compliance, as discussed above, it is most 
often a lack of resources that makes states non-compliant, rather than intentional 
misinterpretation of the treaty or intentional desire to not comply.1177 It is also 
often difficult to claim or identify any specific state as directly responsible for 
non-compliance with environmental treaties in comparison the case with trade, 
military or economic treaties, for example, where the effects for other states more 
often directly harm other states. Despite this a few environmental law cases have 
been brought to the International Court of Justice (ICJ).1178 However, the ICJ has 
been reluctant to apply and interpret international environmental law.1179 One 
reason is that legal proceedings are very costly, and it is claimed that the political 
and ad hoc nature of such sanctioning systems would also be insufficient from a 
legitimacy perspective.1180 

Dispute settlement through arbitration is primarily suited for scenarios where 
an apparent object is injured, or one specific state suffers the injuries and thus 
has its rights affected. Such scenarios are often difficult to identify in 
environmental law cases. The obstacles are often so grave that states have 
preferred to avoid the law of state responsibility and have instead tried their cases 
by other methods of establishing liability, using national law. For example, no 
modern pollution disaster has resulted in the adjudication of an international 
claim against the state concerned.1181 Dispute settlements through court 
procedures are not a very common or particularly effective way to solve such 
conflicts in practice. It is still important to discuss the potential as well as the 
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limitations of this form of enforcement, however. An understanding of what it 
can and cannot offer could be essential in explaining other developments in the 
international legal system – not least the understanding related to the increase in 
focus and presence of other forms of compliance control in international 
environmental regimes.1182 

An environmental treaty must be able to ensure compliance with obligations, 
for example of pollution control, cooperation and assessing transboundary risks. 
The difference between enforcement by arbitration or international court 
compared to more elaborated, and nuanced, non-confrontational mechanisms, is 
significant in dealing with these facts. If an agreement provides a right for a Party 
only when it is being injured in an event of breach or pollution damage, this 
agreement must be seen as inappropriate in relation to actions for controlling 
pollution, and in line with the theories studied here. In this context with 
polycentric and diverse governance structures, with the large range of actors are 
involved by such governance, such mechanisms would not contribute much to 
reducing pollution. The multiplicity of complex interrelated issues must be 
handled in a better way with regard to such issues, if the protection of common 
interests – such as common resources or future generations – are to be 
guaranteed. Many environmental problems involve harm, which is subtle, 
cumulative, and manifested only after a long period of time, just as with Baltic 
Sea eutrophication. In these circumstances, a court procedure is not truly 
equipped to initiate the change or negotiations needed to create change. Instead, 
a mechanism, which is in a more constant dialogue with the states concerned, 
must be more appropriate. 

Because of aspects like these, the development of international environmental 
law has moved towards a situation where states increasingly rely on 
intergovernmental commissions and meetings of treaty Parties as means of 
coordinating policy, developing the law, supervising its implementation, putting 
community pressure on individual states, and resolving conflicts of interest. Such 
bodies also have greater flexibility and may be better at securing compliance than 
traditional forms of dispute settlement.1183 In short, this treaty mechanism is 
much better suited to large-scale, complex environmental cooperation than 
international court proceedings. 

Liability for loss or damage is an elementary feature of a legal system. In 
international law liability for transboundary damage is in a similar way, also one 
of the oldest concepts in interstate disputes. Ever since the Trail Smelter Case in 
19411184, the No-harm Principle has also been seen as a general principle of 
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international environmental law. This principle implies that states are not allowed 
to cause environmental harm to other territories. As a fundamental feature of 
any kind of dispute settlement or compliance control mechanism in international 
legal systems, modern monitoring and sampling techniques have made it possible 
to track and calculate, with reasonable accuracy the amounts of transboundary 
pollution. Generally, structures for compliance review comprise rules and 
procedures, by which the Parties to international agreements exchange data, 
share information on implementation, monitor activities, assess the adequacy of 
existing commitments, and handle problems of poor implementation.1185 This 
must therefore be seen as a highly important basis or platform for any 
environmental treaty. 

8.3.2 Monitoring and Supervision 
From both the Precautionary Principle and the No-harm Principle it follows that 
states must have an overview of any actions, causes and potential effects from 
their activities that may harm the environment, both nationally and 
internationally. Environmental agreements generally incorporate some kind of 
obligation to track results or measures, and not least to report on progress of 
implementation and its effects. Therefore, most states monitor their pollution in 
different ways, and through such monitoring it is also possible to track breaches 
of agreements or environmental harm in other aspects due to pollution.1186 

Pollution can be defined as: “…the introduction by man of substances or energy, 
whether directly or indirectly, into the environment.”1187 It is the relationship between 
these substances and their effects that combine to constitute pollution. This 
implies inter alia that overuse of resources, or the impact of urban development 
on ecosystems – however harmful it may be – is not to be regarded as pollution 
according to its definition. In practice, however, what is considered as pollution 
is mostly limited the substances of discharge that states have specifically agreed 
to control. The agreements and their annexes with details about the substances 
that should be controlled are often crucial in identifying the thresholds for 
pollution, before reaching harmful levels (i.e. threshold and limits for controlling 
slow variables, as discussed in the introduction, Section 8.1).1188 

The key tasks, which treaty supervisory bodies perform, are those of 
information and data collection, receiving and reviewing reports on 
implementation by states, overseeing independent monitoring and inspection, 
and facilitating compliance with agreed standards of conduct. These obligations 
or standards will usually have a treaty basis, but the technique is also capable of 
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applying rules of customary law or soft law.1189 Activities required by treaties and 
their programs for monitoring of different substances or activities are often 
crucial components in identifying and addressing international environmental 
problems. Treaty programs to monitor and model environmental processes may, 
for example, improve the quality of data on emissions and implementation and 
make it easier to set regulatory priorities.1190 In all treaty supervisory bodies, 
special attention is paid to how data is gathered and assessed. Many 
environmental agreements suffer from poor data collection, but data is also the 
main basis for treaty supervision bodies and functional compliance control. 
Although data collection may be lacking, requirements to report and compare 
data on a regular basis can still lead to improvements of the quality and quantity 
of the data reported, which is partly why good data collection has developed in 
the Baltic Sea area.1191 

8.3.3 Adjudication and Court Proceedings in International 
Environmental Law 

One obvious form of judicial review in international law that must also be 
considered when discussing enforcement and compliance procedures is 
settlement through court proceedings. As stated above, one of the probably most 
famous examples of legal dispute settlement in international environmental law 
is the arbitration of the Trail Smelter case from 1941. This case concerned 
transboundary air pollution and involved only two states: the USA and Canada. 
Thus, it was a less complex situation than most environmental harm cases that 
occur today. Although state responsibility for environmental harm is still tried in 
court or settled in arbitration, there are many reasons – as discussed above in 
Section 8.2 – why this way of enforcing environmental law is not the most 
suitable and effective, especially if it is compulsory in nature.1192 

The inclusion of rules for a compulsory, binding, third-party dispute 
settlement in multilateral treaty regimes is often intended to provide an 
authoritative mechanism for resolving matters relating to compliance and 
implementation. It thus provides answers regarding interpretation or application 
of agreements, because defining the interpretation and application is a crucial 
step in deciding whether a state is in breach of the agreement obligations. The 
dispute settlement can involve application of other rules of international law if 
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the agreement so provides, or interpretation and application where other rules 
are taken into account. In accordance with general principles on treaty 
interpretation and the Vienna Convention, an element of evolutionary 
interpretation may thus be possible.1193 One of the disadvantages of this 
approach to enforcement is the adverse effect it has on relations between states 
concerned; states are generally reluctant to provoke other states, even if a treaty 
violation has been established. Moreover, the complexity, length, and expense of 
international litigation – just like the technical character of environmental 
problems and the difficulties of proof that legal proceedings may entail – make 
bringing action less attractive. Yet another complicating factor is that many 
international agreements are vague and of an unsettled character, which makes it 
difficult to conclude when a breach has actually taken place.1194 One of the main 
concerns with court proceedings, however, may be a focus on granting of 
reparation as a response to violations of international law, rather than preventing 
environmental harm before it happens Especially as considering that non-
compliance often is related to lack of resources or similar problematic reasons 
that are not mended by a court judgment.1195 

Despite having a status as the principal judicial organ of the UN, the ICJ 
enjoys no priority as a forum for dispute settlement. Instead, the jurisdiction of 
the ICJ – with regard to all international judicial and arbitral tribunals – is based 
on the consent of the state Parties to each dispute. Thus, there is no obligation 
to take any disputes to the ICJ. The ICJ is not the preferred forum under 
agreements that provide for compulsory binding settlement.1196 The LOSC, for 
example, has extensive provisions for compulsory settlement of disputes. LOSC 
allows the Parties to choose from various forums, including conciliation, several 
forms of arbitration, the ICJ, and a specialized court the International Tribunal 
for the Law of the Sea (ITLOS) (see also Section 6.2.3.1 on Fragmentation of 
law).1197 While most scholars see this ability to choose different forums as 
unproblematic, this part of international law causes concern for those who argue 
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that international law is becoming increasingly fragmented – and thus risking the 
basic foundation of law as a coherent system with coherent judgments and 
proceedings. Some also argue that free choice of forum diminishes the authority 
of the ICJ.1198 In the context of the Baltic Sea, it is also noteworthy that the 
Russian Federation, while being a Party to the LOSC, has objected to any form 
of binding dispute settlement.1199 

The LOSC is an umbrella convention and refers most of the more specific 
regulation in marine regions to implementation of regional agreements, there are 
still some provisions regarding environment that are directly applicable.1200 These 
provisions create an overlapping layer to the requirements found in the Helsinki 
Convention and other regional seas conventions. One example of application 
and assessment of these provisions by judicial process is the MOX Plant Case, as 
discussed in Section 6.2.3.2.1201 As a provisional measure, ITLOS ordered that 
the UK and Ireland should cooperate and thus exchange information, monitor 
risks and effects, and devise measures to prevent pollution generated by the 
operation of the plant.1202 In 2007 Ireland withdraw its claim and the Case was 
thus terminated in 2008.1203 

As mentioned above, however, a few environmental law cases have been 
brought before the ICJ. Most of the environmental law cases brought before this 
court have also involved procedural issues, such as issues related to interpretation 
of the agreement or the obligation to notify states concerned and provide an 
Environmental Impact Assessment (EIA), rather than actual, identified 
environmental harm – although, of course, these are related issues. An EIA is an 
important tool to establish whether the rights of other states have been violated 
through breach of the No-harm Principle, and for that reason it is important in 
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any environmental case.1204 Nevertheless, the ICJ has been reluctant to apply and 
interpret international environmental law.1205 Legal proceedings through courts 
have also had a limited role in developing international environmental law. In 
addition to the reluctance by the states to include such forms of dispute 
settlement into environmental agreements, arbitration or any other kind judicial 
dispute settlements are also unfit to provide real solutions to environmental 
problems. An important decision of the ICJ, the Advisory Opinion Concerning 
the Threat or Use of Nuclear Weapons1206, provide a good example. The decision 
concerned control of environmental risk, and show that it is possible to 
accommodate issues that are of public interest and which concern multilateral 
interests. The ICJ did stress the No-harm Principle but did not in any other way 
take this opportunity to use environmental law principles and the position of the 
ICJ so as to bring about further progress on nuclear disarmament.1207 

For all the reasons mentioned above, enforcement through court procedure 
is generally seen as unfit for environmental law. The low number of cases brought 
before the court might also be due to uncertainty about the proper forum or the 
applicable law if the dispute straddles several treaties, or the jurisdiction of the 
forum is limited. These uncertainties make the legal process difficult and hard to 
predict. This can result in precedents with unwelcome implications. Moreover, 
as implied, judicial proceedings and arbitration are generally less well adapted to 
the multidimensional character of many environmental problems and 
governance structures. More informal supervision through Meetings of the 
Parties to treaty regimes, including non-compliance procedures, are often more 
in line with the problems and causes of legal breach, and are thus increasingly 
preferred – meaning that negotiated solutions are often preferred. In addition, 
the negotiated, non-confrontational mechanisms often provide more dynamic 
forms of participation and standing. In arbitration, it is rare to find any provision 
for third-party intervention. Before the ICJ and the ITLOS, third parties may 
intervene only when the interpretation or application of a treaty to which they 
are Party is called into question.1208 

8.3.4 Alternative Forms for Dispute Settlement and Compliance 
Control 

Court procedures, as stated, are rather ineffective and not particularly well 
adjusted to non-compliance with multi-lateral environmental agreements. Several 
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additional reasons explain why this dispute settlement mechanism is rarely used 
by state Parties. There are several other mechanisms or non-compliance 
procedures are more commonly applied. Their proceedings and decisions are 
often less strict and considered as non-confrontational in comparison with a 
court procedure and ruling, which actually represent an exclusive competence 
given to a court. A number of environmental treaties have introduced formal 
non-compliance procedures in this other form.1209 The most developed 
environmental agreements all include regular reporting by the Parties, reviews of 
these reports, and often on-site inspections. Many agreements also include 
procedures that allow for some enforcement of international commitments. Still, 
there is no single pattern by which such review structures develop.1210 

In contrast to bilateral arbitration and court procedures, alternative forms of 
treaty supervisory bodies perform a kind of supervision of compliance that could 
be seen as collective. The collective approach enables individual states to be held 
accountable for non-compliance in relation to all the other treaty Parties, and the 
review process may also involve NGOs as observers. The purpose of these treaty 
bodies is to move away from strict and authoritative interpretation of compliance 
with an agreement, towards a non-confrontational mechanism that provides for 
more negotiation and mutual assistance.1211 Some of the features that are specific 
for such non-confrontational compliance mechanisms are, for example, that the 
supervisory body does not need the consent of the respondent state before a 
process can be initiated. Furthermore, standing – in the traditional, formal sense 
of a person being directly concerned – is not required to make a complaint. In 
most cases, any Party to the agreement or the secretariat of such instrument has 
the right to complain, and in some cases NGOs and members of the public may 
also complain, or provide information to the secretariats.1212 Pressures and 
scrutiny of other states in such inter-governmental forums may be effective, 
given that these relations with other states are important to sustain.1213 A non-
confrontational compliance procedure could be seen as a way to avoid dispute 
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or as alternative dispute resolution in the sense that a binding third-party court 
procedure is avoided. Thus, a strict binding decision is also avoided. It is easier 
to form a non-compliance review in these alternative compliance mechanisms, 
because more formal and strict dispute settlement is something that most states 
are very reluctant to accept – for several reasons. These procedures are based to 
a large extent on the managerial approach to compliance and the assumption that 
states normally intend to comply once they have ratified a treaty. The treaty 
Parties will usually seek consensus on the issue in dispute, and the process is a 
way to reinforce the stability, transparency, and legitimacy of the regime as a 
whole.1214 

Non-compliance procedures could be regarded a logical extension of 
information gathering, monitoring, and supervision by the MOP. In these 
procedures, there is an important difference: there is no formally independent 
third party involved in facilitating the agreement. The outcome of a negotiating 
non-compliance procedure can be focused on assistance or other inducements 
to encourage future compliance, but if necessary more compelling responses are 
also possible.1215 In addition, compliance reviews in these non-confrontational 
procedures are performed by a wide array of institutions, even if only some of 
them are formally dedicated to such tasks. Viewing functions of implementation 
and review, also as a system wider than just the specific task of a supervisory 
body, is crucial to performing an accurate assessment of how such functions 
contribute to the implementation and effectiveness of an international 
agreement. Studies suggest that decentralized systems work well because they 
distribute tasks according to capacity (this was also central issues in Chapters 6 
and 7).1216 

One of the more famous non-confrontational compliance procedures in this 
fashion is the non-compliance procedure adopted by the Parties to the Montreal 
Protocol – the first of its kind when established in 1990.1217 The LRTAP has a 
similar procedure.1218 The compliance procedure of the Montreal Protocol, based 
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on the Implementation Committee, has been established on a permanent basis. 
The Committee is comprised of 10 Parties elected by the Meeting of the Parties, 
for two years on the basis of equitable geographical distribution.1219 The 
compliance procedure can be invoked by any Party to the protocol or by the 
secretariat, which can submit information if there are alleged problems with 
compliance. The Implementation Committee receives the complaint and seeks 
further information, and it is the main task of the Committee to consider 
submissions, information, and observations made to it and then seek an 
appropriate solution on the basis of respect for the provision of the Protocol. 
However, the final decision in such matters is taken by the Meeting of the Parties, 
to which a report on the Committee’s recommendations is sent.  The Meeting of 
the Parties will thus decide formally on steps to take to bring about full 
compliance. These can include the provision of appropriate financial, technical, 
or training assistance to help the Party comply.1220 The Climate Change 
Convention also provides this kind of compliance review, but this is a softer 
multilateral consultative process to resolve questions regarding implementation. 
Conducted by a panel of experts, rather than by other Member States, it remains 
non-judicial, non-confrontational, and advisory rather than supervisory. No 
sanctions of any kind can be imposed, not even suspension of rights and 
privileges; there is power only to recommend measures to facilitate cooperation 
and implementation and to clarify issues and promote understanding of the 
Convention.1221 

Another kind of compliance review process, and one that is even more 
innovative, is the Compliance Committee for the 1998 Aarhus Convention. The 
Aarhus Convention Compliance Committee (ACCC) has also established a non-
confrontational, non-judicial, and consultative procedure.1222 This compliance 
procedure is also open for members of the public and NGOs to bring complaints 
before the Committee. The Compliance Committee produces recommendations 
to the Parties with suggestions for development of the implementation of the 
Aarhus Convention, or inter alia capacity building. The rulings by the ACCC also 
interpret and clarify the provisions of the convention, and a body that could be 
regarded as case law is emerging (see also ACCC cases reviewed in Section 7.5.1). 
Generally, the ACCC is an independent committee with an aim of transparency 
and NGO involvement compliance procedures. In all of these respects, the 
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Aarhus procedure is significantly stronger than any other currently in 
operation.1223 

As in the case of climate change or ozone depletion, as well as ocean pollution 
and eutrophication, non-compliance affects all Parties to the treaty. Therefore, a 
mechanism for securing compliance that is multilateral in character and allows all 
Parties, as well as NGOs, to participate is a great merit. Although it is possible to 
accommodate a multiplicity of participants in judicial proceedings, as has been 
shown by the ICJ, it is not easy to do so.1224 Instead, non-confrontational 
settlements typically facilitate more readily than judicial processes the necessary 
input of scientific and technical expertise required to deal with issues of 
compliance under agreements of this kind, while also guiding Parties to better 
performance in accordance with the treaty.1225 

8.3.5 Enforcement and Compliance Control in the EU 
As stated in Chapter 3 and in Chapter 7 on participation, the EU regime is 
different from the control systems connected to international law and 
international treaties. As stated previously, the EU structure is based on the 
competence of conferred powers by the Member States. This means that in some 
issue areas, the Member States have transferred parts of their own sovereign 
rights, i.e. the rights of lawmaking and decision-making, to the EU.1226 In 
comparison to international law that must first be accepted and ratified by the 
state before it becomes binding, the EU legal order entails that the laws adopted 
become binding on the Member States without individual state approval or 
ratification. The new law is already indirectly accepted with the transfer of 
competence. In this way individual Member States have abandoned the ability to 
block legislation adopted by the EU. However, it is only legislation that is 
supported by a qualified majority of Member States representing a qualified 
majority of the EU citizens that can be adopted.1227  

The European Commission has an important role in the EU institutional 
structure, especially in regard to compliance – since it has as the responsibility to 
supervise and enforce compliance.1228 It is the task of the Commission to ensure 
that all EU primary and secondary environmental law is applied.1229 Moreover, 
the Commission has the exclusive right to initiate (and bring) a case before the 
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EU Court.1230 Still, as discussed in Chapter 7, Sections 7.3.3 and 7.5.1.4, and in 
comparison to most compliance review mechanisms in international 
environmental law, there are no direct, formal pathways for the public to 
participate in or review Commission decisions and work. The monitoring is 
ensured by the general Commission administration.1231 Administrative units do 
not make active reviews of the implementation; they are heavily dependent on 
information from the public through so-called citizen complaints. There are no 
formal requirements on how such a complaint should be formulated, since the 
Commission has broad competence to act and start an inquiry even if there is no 
express suspicion or evidence according to Article 17 TFEU. The Commission 
also has no obligation to take such complaints into consideration. Environmental 
NGOs and other actors put significant external pressure on Commissioners 
through such complaints in order to have compliance reviewed in matters where 
they believe that a state is not abiding by EU law.1232 

Since it is primarily the EU Commission that is responsible for controlling 
compliance and enforcement, most breaches of EU legislation are also primarily 
handled by the EU Commission. The Commission publishes inter alia annual 
reports on monitoring and application of EU law, including environmental 
regulation, but these reports do not provide complete transparency or coherent, 
reliable data. Nor do any other EU institutions contribute to any extent to the 
monitoring.1233 If the Commission suspects that a Member State is non-
compliant with a legal act adopted by the EU, the Commission shall first 
approach the state concerned and initiate communication in the matter. The state 
is given an opportunity to explain their intentions through such communication 
with the EU Commission, and the commission will respond, providing 
statements on the EU position regarding proper interpretation and 
implementation. In such communication the EU Commission can also provide 
suggestions on how the state in question could change their application of the 
law in order to comply. Communications between the EU Commission and a 
Member State can proceed for a long time. As a last resort, the Commission can 
refer such matters to the EU Court for a more authoritative interpretation of the 
law (as stated above). The Court will deliver a judgement and may also decide on 
remedies in the form of a penalty payment (Section 3.4.2).1234 

The court proceedings in the EU are important in the sense that the Court 
actively contributes to the development and interpretation of EU law. Just like 
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international treaties, the law adopted in the EU is often vague as a result of 
compromise during the negotiations. Thus, further interpretation by the Court 
defines the law in important ways, although this should be done in light of the 
original treaty it may still be controversial because it could strike out the 
agreements made in negotiations. Taken further, with regard to the EU legislation 
resulting from the international treaties to which the EU is a Party, the EU Court 
will also indirectly interpret these treaties.1235 

8.4.1 EU and HELCOM as Governing Organizations for the 
Baltic Sea 

As mentioned, the role of the EU as a Party to the Helsinki Convention and an 
actor for environmental marine governance in the Baltic Sea region is important 
– primarily because a majority of the Helsinki Convention coastal states have 
become members of the EU. No other marine area within the EU has as many 
coastal states that are both Parties to the regional convention and Member States 
of the EU. In addition, the EU is also Party in its own right to the Helsinki 
Convention. The EU thus produces its own laws for marine environmental 
protection, which corresponds to the regional conventions, and this creates a 
rather unique situation; this implies a tight connection between the EU legislation 
and the regional convention. It also means that the majority of the states have 
overlapping regulations to take into account when they are taking on the task of 
transposing these regulations into national laws. 

As stated, it was made clear when the MSFD was adopted that the EU’s 
intention was to incorporate the work done in regional organizations.1236 
Moreover, there are references in the preamble to both the fulfillment of the 
obligations of the Community as well as to the Member States under relevant 
international agreements, such as the Helsinki Convention. The importance of 
international agreements for cooperation and coherence is also mentioned in the 
preamble.1237 As a result, a new order in international law could be perceived. See 
further also in Section 5.1. It has even been stated that the EU has been allocated 
a role as equal partner to the marine conventions in implementing the MSFD.1238 
As a consequence, regional organizations such as HELCOM are increasingly 
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focused on implementing EU law through their international framework.1239 
HELCOM, however, has also taken measures in this area of work that will 
possibly have significant consequences for the general interpretation and 
implementation of the MSFD. This refers specifically to the reduction targets 
that have been agreed upon as principle targets in the work with the BSAP. 

The EU’s dominating role in this aspect in the Baltic Sea area is something 
that HELCOM has taken advantage of. HELCOM has argued that 
implementation of specific requirements is better pursued through the EU 
regime. As a result, HELCOM has increasingly taken steps towards a playing 
complementary role to the EU by focusing on certain, more specific, issues (see 
Section 6.4.1).1240 What this implies in relation to the Russian Federation and the 
Russian Doctrine is not discussed, but could be visible to some extent in more 
specific projects initiated in the Russian Federation in order to further the 
BSAP.1241 Because the MSFD is aiming at the same time to integrate and further 
align its measures and approaches to those of HELCOM, this could also suggest 
a contradiction. Moreover, this notion is interesting from the perspective of 
evaluating the structures for control and compliance. It is a common view that 
the EU has more stringent compliance requirements compared to international 
law, but the question is whether this is really the case and not least whether it 
implies increased effectiveness in terms of results.1242 At any rate, this overall 
situation and the statements made in this regard by both HELCOM and the EU 
imply that there are advantages and initial steps taken towards coordination 
already at an early stage. 

In the context of trust, bridging and not least effectiveness, coordination 
between these two governing organizations and their attempts to achieve the 
same goal is obviously important. It was also one of the EU Commission’s aims 
in adopting the MSFD.1243 The regional organizational structures are to 
contribute to achieving good environmental status according to the MSFD. This 
is seen as important also because regional conventions comprise the marine 
region as a whole, including those states that are not EU Member States, as 
opposed to those only bound by the EU directives. Hence, the EU goal of good 
environmental status in marine areas can only be achieved with the support of 
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regional organizations and their activities in the framework of marine 
conventions.1244 This is only half-true though, since there are also landlocked 
states within the catchment that are neither EU Member States nor contracting 
Parties to HELCOM. In general, however, it can be concluded that for states 
that are both Parties to HELCOM and Member States of the EU, the 
coordination is significant, since implementation will be less costly and easier to 
manage effectively if the different regulatory instruments are coordinated and 
coherent. Basically the same measures and actions can then be accounted for 
under both regimes (see also Section 6.7). The coordination and combination of 
the different requirements could also have effects on what is seen as compliance, 
as well as the interpretation of the provisions of the respective regulation, and 
not least could have implications for measures of compliance control.1245 In the 
following sections, the different structures for implementation, compliance and 
control are be presented and evaluated separately. Thereafter the common 
strategies and efforts for coordination are presented and evaluated. The purpose 
is to paint a picture of both the potential offered by the formal structures as well 
as the actions and work done in practice, in addition to a brief view of the current 
level of compliance. In the end, this analysis will provide a picture of the level of 
behavioral change and effectiveness that could come to be the result. This will 
be an important step in determining whether the regulatory structures could 
affect the slow variables, and have real effect on pollution levels. 

8.4.2 Dispute Settlement, Compliance Control and Monitoring 
of the Helsinki Convention and Baltic Sea Action Plan 

8.4.2.1 HELCOM as a Supervisory Body 
HELCOM has a significant role as a supervisory body when it comes to 
implementation of the Helsinki Convention and the BSAP. The Helsinki 
Convention includes some provisions on both monitoring and the settlement of 
disputes. It is stated in Article 16 inter alia that the Parties shall report regularly 
to HELCOM on the legal, regulatory, or other measures taken, in order to 
implement the Convention and its Annexes.1246 This reporting is also to include 
an assessment of the effectiveness of the measures taken and potential problems 
encountered in the implementation.1247 It is furthermore stated that the Parties, 
upon request, should provide information as is available on discharge permits, 
emissions data or data on environmental quality.1248 
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HELCOM is represented by all contracting Parties; each Party chooses its 
own delegation consisting of representatives, alternate representatives, experts 
and advisers as may be required by the Party.1249 The chairmanship of HELCOM 
is given to each contracting Party in turn, for a period of two years.1250 In its role 
as a supervisory body, HELCOM also has a duty to keep implementation under 
observation and to make Recommendations on measures.1251 It should 
furthermore keep the contents of the Convention and its Annexes under review. 
This includes adaptive functions such as making suggestions on new 
amendments and Annexes as required and thus also necessary changes in the list 
of substances, materials or other such related criteria for pollution etc. that 
should be controlled by the Parties.1252 HELCOM also has the responsibility to 
receive, process, summarize and disseminate relevant scientific, technological 
and statistical information from available sources, and to promote scientific and 
technological research.1253 In order to take part in this work, the Heads of 
Delegation normally meet twice a year.1254 The Commission, in addition, holds 
regular meetings at least once per year, and meetings at ministerial level at least 
every three years, unless the Heads of Delegation decide otherwise.1255 In 
addition, extraordinary HELCOM meetings can be held at any time at the request 
of any Party if the request for such meeting is endorsed by another Party.1256 As 
part of this work, HELCOM should also facilitate and lead cooperation with the 
state Parties as well as between regional and other international organizations in 
scientific and technological research.1257 These tasks have proven very important 
and effective in integrating the MSFD and the reports and environmental 
assessments made in this regard. The range of activities has proven very 
important in the overall work of furthering the regulatory structures with regard 
to eutrophication (see also Section 6.7). 

8.4.2.2 Dispute Settlement 
When it comes to settlement of disputes and breaches of the Helsinki 
Convention, its Annexes and related instruments, a few requirements are found 
in the Convention. First, there is a requirement defining the responsibility for 
damage. The Convention Parties are to develop and accept rules concerning 
responsibility for damage resulting from acts or omissions in contravention with 
the Convention.1258 The exact nature of this contravention, however, is difficult 
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to discern. There is much information on the response in relation to oil spills; 
this is a prioritized area, and also a rather concrete form of damage. Beyond that 
it is difficult to find any developed or specified substantial rules on this 
responsibility. It also seems difficult to define the kind of diffuse pollution in 
focus of abating eutrophication in this sense. In addition to these requirements, 
however, the convention also contains an article on settlement of disputes 
between the contracting Parties regarding the interpretation or application of the 
Helsinki Convention.1259 In the case of such disputes, the Parties are primarily to 
seek a solution through negotiation. 

Such dispute negotiation does not involve HELCOM, however. This is 
different from the common procedure of a treaty supervisory body. The second 
choice, if the Parties cannot solve the dispute through negotiation, is to seek the 
good offices of, or request mediation by, a third contracting Party, a qualified 
international organization, or a qualified person.1260 If these first attempts to find 
a settlement are not successful, disputes shall instead be submitted, upon mutual 
agreement, to an ad hoc arbitration tribunal, a permanent arbitration tribunal, or 
the ICJ.1261 Thus, the states do not have many alternatives as a second choice 
than to choose a formal judicial dispute settlement, although it is stated that it 
should be in common agreement. Generally, the kind of disputes that could occur 
under these circumstances – in relation to any similar marine environmental 
treaty – are most often solved through primary negotiation without formal or 
judicial settlement arrangements.1262 It would also seem that these types of 
disputes have never arisen among the Parties in the HELCOM regime. Just as 
with other multilateral treaties, judicial settlement is applied rarely not only 
because it is an unsuitable and complicated form of settlement, but also because 
it is unsuitable to the kind of environmental problems that the treaty is regulating. 
Such environmental issues rarely create bilateral conflicts. Instead, for example, 
a general issue among the Parties of the Helsinki Convention is the lack of clarity 
about the proper application and interpretation of the Convention. The diffuse 
pollution involved and complexity of the problem are significant contributors in 
this regard, as well as the fact that the problems caused by pollution are delayed 
and not least that it is the collective pollution load rather than single-state 
contribution that causes the problem. In addition, the problems of interpretation 
and application are also much due to the vague and flexible provisions of the 
Convention, and as a final contributing factor HELCOM’s passive role, i.e. the 
lack of competence to act on non-compliance, means that problems of 
implementation are not directly resolved or addressed with sufficient activity. 
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8.4.2.3 Reporting and Monitoring 
In accordance with the Helsinki Convention, the Parties have an obligation to 
report regularly on measures taken and the effectiveness of such measures.1263 
However, the reporting by the contracting states has produced somewhat 
ambiguous results. As discussed previously, the manner of reporting by the state 
Parties has been of varying precision and quality. The compliance review reports 
produced by HELCOM in 2003 imply that, at least up to that point, HELCOM 
did not have a complete picture of the states’ compliance status, see Section 
6.4.1.1264 Very few HELCOM reports can be found that discusses the extent to 
which the measures required were actually implemented.1265 What can be found 
instead is that HELCOM has reported more on the results in discharge 
reduction.1266 This lack of reports on measures taken creates an obstacle to 
evaluation of the degree of implementation, and furthermore to the effectiveness 
of the measures recommended and implemented. Effectiveness in this regard can 
only be measured by putting the level of implementation in relation to the results 
achieved. 

Although HELCOM have made efforts since then to enhance reporting and 
especially the monitoring of data, the modes in which the states report on their 
implementation are still inconsistent and of varying precision or quality.1267 This 
situation is likely a result of the fact that HELCOM – despite its far-reaching 
responsibility to observe and review implementation – lacks the competence to 
act on non-compliance or take any direct actions with regard to the states and 
their reporting. Thus, although HELCOM can make general Recommendations 
to the states and also revise the convention provisions (its amendments and 
Annexes), it cannot make specific Recommendations to the states that show 
signs of non-compliance. As a result, HELCOM cannot have the kind of 
negotiating function described above; nor can it make any efforts for specific 
enforcement. 

That said, it is still a fact the HELCOM has initiated specific programs for 
reducing nutrient pollution in the Russian Federation, to compensate for the fact 
that the Russian Federation is not taking part in EU activities.1268 In addition, it 
also brings attention to the areas where more work and actions by the state 
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Parties are needed. For example, the importance of taking further measures to 
reduce diffuse pollution from agriculture was given much attention at the 
Ministerial Meeting in 2013, where the implementation of the BSAP was revised 
(see also Section 6.5.2.3).1269 However, although it was repeatedly stated that 
further efforts were needed, especially with regard to pollution from agricultural 
practices, the suggested measures were only endorsed as optional measures. 
HELCOM cannot use any force to compel the state Parties to adopt and 
implement any specific measures. It should also be taken into account that the 
vague formulation of the obligations in the Helsinki Convention adds a 
dimension of uncertainty, because it is difficult to identify what states should do 
and thus whether they are in compliance.1270 

The way HELCOM responds to further the effects and results of regulation, 
however, is to produce general Recommendations to be amended or adopted to 
the Convention and its Annexes. As stated in Section 6.4.1, the progress of the 
work pursued by HELCOM was evaluated at the turn of the millennium. It was 
concluded that the total amounts of discharges from sources within the Baltic 
Sea catchment area had decreased for both nitrogen and phosphorus by about 
40% between 1985 and 2000.1271 Still, HELCOM has acknowledged that there 
are substantial difficulties in identifying and assessing the level of implementation 
of and compliance with HELCOM Recommendations, because the information 
submitted by the Parties on measures taken varies. In its compilation report on 
compliance from 2003, HELCOM also stated a need to revise the reporting and 
the forms of reporting, in order to obtain a comparable picture of the real 
implementation of all HELCOM Recommendations. In the same report, 
HELCOM admitted that since some of the Recommendations issued were quite 
vague in terms of what they require states to do, the possibilities to properly 
evaluate their implementation were limited. Furthermore, HELCOM stated that 
while state reports on legislative and administrative efforts to implement the 
HELCOM Recommendations are quite thorough and easily assessed, it is more 
difficult to know whether measures are also implemented in practice.1272 Thus, 
as previously stated, it seems that as late as 2003, HELCOM did not have a 
proper picture of Parties’ level of compliance. 

With the adoption of the BSAP, the HELCOM Contracting Parties also 
adopted a number of Recommendations to amend inter alia some of the Annexes 
to the Convention (see also Section 5.3.3.5). Among these amendments were 
changes connected to additional Recommendations on wastewater treatment and 
particularly agricultural practices; this is interesting to note with regard to 
previous reports on compliance, in relation to evaluations of areas where 
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significant reductions had been made.1273 In addition, two of these amendments 
contained new requirements on reporting. The first such requirement was 
combined with new provisions specifying measures regarding agricultural 
practices. The requirement stated that to evaluate the effectiveness of the 
measures, the Contracting Parties shall develop projects to assess the effects of 
measures and the impacts of the agricultural sector on the environment.1274 
Another feature adopted among these Recommendations was a specific 
reporting format for the contracting Parties regarding municipal wastewater 
treatment.1275 

The Parties also agreed on specific monitoring and evaluation of the 
implementation of the BSAP through use of the indicators agreed upon in the 
BSAP, as well as by the HELCOM thematic assessments, annual HELCOM 
indicator fact sheets and other available information.1276 The Parties furthermore 
decided to evaluate the effectiveness of the national programs and review 
potential progress at a special Ministerial Meeting in 2013. The primary aim of 
this review was to adjust the requirements and update the set of indicators with 
associated targets to ensure their relevance for achieving the objectives.1277 This 
meeting resulted in a general overview and revision of the monitoring and thus 
the adoption of a monitoring and assessment strategy. The Strategy lays out a 
number of descriptive steps and priorities to take into account, such as 
cooperation and ecological goals. It also details assessments and structures 
needed to further align HELCOM assessments and monitoring with the work of 
the EU with regard to the MSFD and the WFD.1278 In terms of the ecosystem 
approach and the BSAP, a special Implementation Group was also established 
by HELCOM.1279 

In accordance with the BSAP Eutrophication segment, the state Parties were 
to submit national implementation programs to HELCOM by 2010.1280 As stated 
above, the Parties also agreed to evaluate thereafter the effectiveness of the 
programs at a HELCOM Ministerial Meeting in 2013 and thus also assess 
whether additional measures would be needed.1281 HELCOM was to carry out 
this evaluation of the measures presented.1282 Exactly what such assessment of 
additional measures may include is not clear, however, other than that it is to be 
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seen in relation to reaching the country-specific reduction targets.1283 With regard 
to overall monitoring, the review of national implementation programs is 
important because it provides a possibility to detect Parties’ potentially 
insufficient ambitions. This could offer an opening for HELCOM to interpret 
and express the level of effort that the BSAP and the reduction targets imply for 
the states. It is still a fact, though, that HELCOM has very little competence 
when it comes to enforcing compliance (see Section 5.3.2.1). 

In 2013 the HELCOM Ministers evaluated the progress so far in 
implementing the BSAP and will decide on acknowledging additional measures, 
as needed, to support common action.1284 As described in the previous sections 
in this chapter, HELCOM also reported that the level of implementation of 
measures significant for waterborne eutrophic pollution also varied among the 
different states.1285 In the final declaration, however, it was stated that nearly one 
third of the actions contained in the BSAP in its entirety (and not with specific 
regard to eutrophication) had already been implemented. HELCOM also 
stressed with concern that some measures were implemented with very low levels 
of activity.1286 Thus, even if HELCOM is progressive in terms of such 
implementation, it cannot be concluded that all action taken has been effective 
and will have definite positive effects on the implementation process of the 
MSFD. However, it may be significant that HELCOM is already in the process 
of assessing the additional measures that can be necessary. 

8.4.3 Dispute Settlement, Compliance Control and Monitoring 
of the Water Framework Directive and the Marine 
Strategy Framework Directive 

8.4.3.1 Supervision and Control by the EU 
Since the MSFD and the WFD are EU directives within the EU legal regime, the 
EU is also responsible for reviewing implementation and compliance. As 
previously described, compliance review and dispute settlement in the EU regime 
are rather different compared to review mechanisms of international law. Hence, 
it is held that EU law also has somewhat different effects on the Member States’ 
obligations. These compliance structures and authority of the EU court have 
resulted a system of relatively strict implementation review.1287 
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Just like in international law, the legal requirements in the legal acts of the EU 
regime can also be vague, although the margin of discretion is generally smaller 
for the implementation of EU law.1288 As discussed in Section 5.3.5, both the 
MSFD and the WFD are framework directives, which generally leave a wider 
margin for states to decide on how to transpose the requirements and choose 
their measures.1289 However, the Member States are also bound by the 
overarching EU treaties and fundamental principles. The treaties initially restrict 
how a legal act is to be implemented and the laws a state can enforce, with regard 
to the fundamental freedoms and EU principles. Similarities can of course be 
found in the principles of general public international law, but the international 
law system still leaves more room for discretion in national sovereignty and 
national assessments. This difference is a result of the supranational nature of the 
EU, which rests on the transfer of power from the Member States. In addition, 
if EU laws seem too uncertain as regards their interpretation, a Member State can 
and should ask the court for a preliminary ruling that articulates the more precise 
interpretation. The court thus creates rulings and precedence in areas where there 
are uncertainties. Such rulings will be directly binding on the Member States. 

The EU Commission has the main responsibility for enforcement and the 
review of implementation. If the Commission suspects that a state is not in 
compliance, it will notify the state and initiate communication on the issue. This 
is a bilateral relationship in comparison to the kind of multilateral negotiation 
that can be led by a non-confrontational compliance procedure in international 
law. Despite this, the phase of communication between the EU Commission and 
a Member State with regard to alleged non-compliance has many features similar 
to those in a negotiating compliance process in international law.1290 This is partly 
because the process is not necessarily focused on solving disputes between 
Parties; rather, it has the intention of helping states with their implementation. 
This also reflects the fact that the primary obligations in EU law are between the 
state and the EU rather than between the Member States –this is an important 
difference between EU law and international law. The Commission will give the 
allegedly noncompliant state the opportunity to explain both its position and its 
reasons for the non-compliance. The Commission will then propose measures 
that the state must take to comply. As long as the matter stays at this level of 
communication, this represents a non-confrontational mechanism to some 
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extent. Although the Commission has the exclusive right to initiate such 
infringement procedures and there are no formal pathways for participation, 
starting such a procedure is often the result of external pressures through 
complaints by NGOs and other such actors or interest groups (see also 7.3.3).1291 

In this way, the EU Commission review procedure unintentionally bears 
resemblance to the non-compliance procedures in international law. 

8.4.3.2 Implementation and Assessments: the WFD and the MSFD 
The implementation and compliance review of the WFD and MSFD are 
primarily based on, or linked to, the management plans and programs of 
measures that the states are obliged to produce and provide to the EU 
Commission. Transposition and implementation of these framework directives 
were to follow a specific timetable set out in each directive.1292 The different steps 
required are interrelated and expected to be reported successively. As they are 
reported, the Commission is obliged in the case of each Member State to assess 
whether the elements notified are appropriate for meeting the requirements of 
the directive. The Commission is also to consider the coherence of the reported 
elements and the frameworks they create, with the different marine regions.1293 
These assessments are an important task for the EU Commission. All the steps 
must be successful in order to reach the aim. Still, the assessments of programs 
of measures must be considered as the most significant action here. A relevant 
question is thus how these assessments will be pursued and how the Commission 
will adequately assess the measures reported.1294 The laws laid down in open 
framework legislation provide an extra dimension of complexity when it comes 
to compliance and assessing the requirements of the legal instrument, since they 
are also legal rules in progress. They are to be continuously developed through 
the adaptive cycle built into the design of these treaties, and these results in quite 
peculiar circumstances for interpretation.1295 
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The MSFD provides only little specific guidance on reporting formats or how 
these assessments are to be pursued. Article 12 of the MSFD states that with 
regard to the notifications to be made in accordance with the directive1296, the 
Commission shall assess whether a Party’s notified elements are appropriate and 
also coherent with similar, elements within the different marine regions or 
subregions and across the Community.1297 Member States shall also inform the 
Commission about their respective programs of measures when they are 
established, and the Commission is obliged to assess whether the programs 
reported by each Member State constitute an appropriate framework to meet the 
requirements of the directive.1298 Beyond this, nothing is stated in the directive 
regarding how the assessment is to be made, or what is to be taken into account. 
Beyond the program of measures that should include the concrete activities 
taken, there are still many aspects to take into account, including the scientific 
uncertainty that could lead to a drift in the assessment of appropriate measures 
and the fact that a program is to be coordinated at many levels with a large range 
of participants.1299 It can be worth mentioning here that the notification or 
reporting by Member States to the Commission is probably deemed as an 
exclusive relationship between the Commission and the Member State. This 
means that it does not include rights or obligations for individuals. In comparison 
to the example discussed in Section 7.5.1.4, regarding the limited rights for 
NGOs to appeal a decision, this would probably also be considered a case where 
NGOs cannot not get access to justice to complain about the Commission’s 
findings.1300 In all reporting stages, the Commission has six months to respond 
with a report to the Member State concerned; this is considered to be a very short 
time period. A comparison can be made in relation to the reporting procedure 
under the WFD, where the Commission has two years at its disposal to conclude 
its report on the national summary reports on river basin plans etc.1301 

With regard to the different assessments and steps taken in accordance with 
the MSFD, it is apparent that most of the coordination will be achieved through 
the notifications and the subsequent assessments made by the Commission. 
However, Article 15 also offers another route to over-arching coordination. It 
states that a Member State shall inform the Commission if it finds an issue which 
has an impact on the environmental status of the marine waters and which cannot 
be tackled by measures adopted at national level, or which is linked to another 
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Community policy or international agreement.1302 In such cases and if action by 
Community institutions is needed, Member States shall make appropriate 
recommendations to the Commission and the Council for measures.1303 There 
are a number of such issues where this could be activated, especially in relation 
to eutrophication, and which could be best handled this way. For example, the 
Common Agricultural Policy has a great significance for the practices chosen in 
the agricultural activities in the EU as well as in the Baltic Sea area. 

The implementation of the WFD is also based on a system of water quality 
assessments and plans for measures, i.e. the river basin management plans. The 
Member States should take measures based on this system and make sure that 
the environmental objectives of the WFD – including the measures required by 
the sector-specific directives integrated into the frame of the WFD – are met. It 
must be noted, however, that the WFD has progressed further in implementation 
than the MSFD. The WFD is already fully integrated in Member States’ 
legislation, most significantly through environmental quality standards. See 
Sections 6.5.3 and 6.5.4. 

8.4.3.3 Reporting and General Status of Compliance 
The MSFD is still a rather new instrument; so far only a few cases on compliance 
and implementation have been raised. The Commission and the Court have taken 
action, however, with regard to numerous issues of WFD compliance and other 
water-related marine issues. Several directives incorporated into the framework 
of the WFD, which have significance for eutrophication, have also been reviewed 
with regard to compliance. The different infringements are interesting to study 
to obtain an understanding of the extent and form of non-compliance, as well as 
the assessments the EU Court makes in these cases. Most cases found with regard 
to the MSFD, for example, seem primarily to involve failure to notify the 
commission in time, and provide a program of measures. However, in a warning 
to Germany regarding MSFD implementation, the EU Commission assessed the 
implementation of the WFD as a part of the MSFD objectives; thus, failure to 
adopt legislation on environmental quality standards for the priority substances 
directive was also an alleged breach with regard to the objective of good 
environmental status.1304 But so far this has not been taken to the Court. 

Several Member States were late in transposing the WFD into national law 
when the directive first entered into force. The Commission thus took action 
against several Member States. The cases against Belgium, Finland, Germany, 
Italy, Luxembourg, Netherlands, and Portugal were referred to the EU Court, 
with concerns that the states had not completed the process of adopting the 
necessary national legislation and notifying the Commission. A number of the 
states were also subsequently found in breach of their obligations to implement 
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and transpose the directive accordingly.1305 The Commission also raised issues of 
non-compliance or poor compliance with the WFD at a later point, and initiated 
proceedings under TFEU 258 with regard to a number of Member States. Since 
the Commission has no obligation to disclose any information or background 
for its findings, nothing is known about the arguments of the Commission.1306 

The Court has raised a number of cases regarding eutrophic pollution in the 
Baltic Sea states, which is an important development.1307 So far, however, the EU 
Commission and Court have not made far-reaching assessments of the content 
of the plans or measures chosen by the states. Nor have they clarified the extent 
to which the implementation of the WFD will represent the goal of the MSFD, 
or the relation to the reduction targets and implementation of the BSAP.1308 The 
few judgments made in this regard discusses the potential effect that nutrient 
pollution can have in the marine areas, but mainly mention that there is an 
obligation in relation to the BSAP, but it is not made evident that this 
acknowledgement affects the final judgments.1309 It is also to be noted that these 
cases concern primarily point sources in specific sectors, and thus also concern 
activities that can rather easily be addressed by control measures. An exception 
here is however a suite against Germany relating to high nutrient levels in ground 
water resulting from agriculture. The Commission here argues that Germany 
does not apply sufficiently strict measures against nitrate contamination from 
manure spreading and use of fertilizer in agriculture (this case however do not 
relate to the Baltic Sea and it does not mention the MSFD).1310 

From the judgments found, it can be seen that the WFD (and its associated 
area-specific Directives) is more strictly controlled than the MSFD. The most 
significant case in this regard is Case C-461/13 Bund v Germany (the Weser 
Case)1311, a preliminary ruling under Article 267 TFEU. In this case, the Court 
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settled on the legal status of the environmental objectives for surface waters in 
the WFD and ruled that they are legally binding. Any enterprise that would 
compromise the objectives or the WFD non-deterioration principle is also not 
allowed, according to the judgment.1312 This ruling will likely have significant 
effects for the further implementation of the WFD, and if so because of the close 
links between the instruments, indirectly have consequences on the effects of 
implementation of the BSAP and the MSFD. Strong enforcement of the WFD 
is important, as it is part of operationalizing the MSFD and the BSAP. Both the 
BSAP and the MSFD, as previously mentioned, state that the measures adopted 
by the WFD River Basin Management Plans should be included their 
implementation. This implies that these measures partly fulfill the aim of the 
BSAP and the MSFD, and thus that the enforcement of the WFD also plays a 
part. Especially measures concerning status of surface waters (as was the focus 
of the Weser Case) may have effects on marine waters. However, the 
environmental objectives and the non-deterioration principle will still only be 
assessed in relation to internal and coastal waters since this is the limitations of 
the WFD geographical scope, hence the question still is whether this will have 
sufficient effect for the marine areas.  It is natural that the WFD measures 
contribute to the achievement of the goals of the MSFD and BSAP since it 
concerns the same activities, but it is also clear that this contribution is so far not 
sufficient.1313 However, both the Weser Case judgment and the suite filed against 
Germany regarding agricultural practices are important step towards a more 
effective enforcement of the WFD, which might also set a mark for future Court 
assessment of the implementation of the MSFD. HELCOM has not made any 
specific clarifications on the relationship between the BSAP and the MSFD, nor 
has it expressed what the reduction targets entail in terms of measures. 
HELCOM has also focused more of its work on implementing the BSAP in the 
Russian Federation, which also sends the signal that it is leaving implementation 
in other states to be handled by the EU.1314 

Generally, a directive is to be transposed into national law, with regard to its 
material and operational requirements. Directives like the MSFD and the WFD 
are different in this regard. They provide that the Member States are to take the 
necessary measures to ensure that certain objectives formulated in general 
unquantifiable terms are attained.1315 These directives are instead binding with 
respect to the objective to be achieved according to the EU Court.1316 This 
changes the prerequisites for control, since legal measures or adjusting the legal 
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system might not even be necessary to achieve the intended goal. Directives with 
a specific goal or result to be achieved, as in the case of the MSFD and the WFD, 
do not require any specific legislation to be adopted. It seems as if the EU Court’s 
assessment of compliance is instead seen primarily as a report on the different 
elements of implementation for programs of measures (as discussed in Section 
8.4.3 above) and secondly in relation to the goal to be achieved. It is left to the 
state to decide the method and whether any specific legislation should be 
adopted.1317 The goal set out in relation to eutrophication is difficult to assess 
and follow up, and this creates a significant obstacle to effective control. 

It is also interesting to note that the cases brought before the court on the 
implementation of the MSFD and especially the WFD seem largely to involve 
the procedural or technical aspects of the directives. This fact strengthens the 
assumption above, i.e. that the court considers primarily this part of the 
provisions as creating an obligation on the Member State. These procedural 
provisions are technical in the sense that they may concern either failure to report 
in accordance with the timetable set up for implementation, or for example the 
structures, definitions, and monitoring necessary to comply with the 
requirements of the WFD. In terms of the more sector-specific directives 
incorporated in the WFD, focus is directed more towards the substantial 
provisions because these are also the main provisions of these directives. In one 
case for example, the Court filed a judgment regarding Sweden’s failure to 
comply with the IPPC (the former IED), and the licensing of industrial 
installations that were operating without permits.1318 In cases concerning WWTD 
or the ND, the alleged non-compliance is of more substantial concern when 
Member States are not sufficiently effective in setting the required limits for 
pollution.1319 This could reflect that these directives were both adopted in 1991 
and thus have been monitored for a long period of time. Among the Baltic Sea 
states, Poland stands out when it comes to cases brought in this area, which is 
also interesting since Poland also stands for a quite noticeable share of the 
pollution load to the Baltic Sea; in addition, Poland borders to the Baltic Proper, 
one of the most sensitive sub-basins of the Baltic Sea (see Section 1.3.2.3).1320 

Compliance with the ND is generally poor. In a report on the implementation 
of the ND the EU Commission stated that 30-40% of rivers and lakes were 
affected by eutrophication. 50-80% of all nitrate inputs into waters were related 
to agriculture, a level that seems to correspond well to data reported by 
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HELCOM (see Sections 6.4.1 and 6.5.2).1321 The EU Commission report 
furthermore states, however, that while the best way to improve this situation 
would be effective application of the Directive, this approach is also perceived 
as very difficult.1322 In reality, instead of pushing for further application and 
compliance, states are receiving derogations.1323 This could indicate that the kinds 
of measures that need be taken to reduce pollution from agriculture – as 
previously discussed – represent a sensitive and difficult issue at the national 
level, and that the threat of legal proceedings does not change this view. This 
assumption would also support the theories on managerial compliance, which 
hold that it is not the threat of sanctions that makes states comply – as discussed 
in Section 8.3.4 above. On the other hand, just like the ND, the WWTD was 
adopted for the first time in 1991 and was to be transposed in 1993. The 
problems of non-compliance and delayed transposition were also considerable in 
the case of the WWTD, which in comparison appears to pose more 
straightforward requirements. Only very few states were in compliance in 1994, 
and the EU Court has judged a number of Parties for failing to transpose the 
directive and cooperate with the Commission.1324 In 2004, the Commission 
reported that there were still 34 infringement proceedings running against 
Member States. These procedures included cases where Member States did not 
submit plans and reports etc. The Commission also noted that in many of these 
cases, the threat of bringing a case before the Court was the only thing that made 
Member States cooperate in the end. Already at this point, the Commission also 
emphasized their concern for what this low compliance level meant for the 
eutrophication in, inter alia, the Baltic Sea.1325 
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8.4.4 Regional Cooperation and Coordination 

8.4.4.1 Introduction 
With the adoption of the BSAP, HELCOM has taken on a role as the 
coordinating platform for the regional implementation of the MSFD in the Baltic 
Sea area. This is discussed in more detail in Section 6.7. The intention is to work 
towards harmonized strategies for achieving good environmental status 
according to both the BSAP and MSFD.1326 According to the EU Commission, 
the MSFD triggered new developments in the regional seas conventions and thus 
also provided for mutual benefits, and these developments are also visible in the 
Baltic Sea area. Just like HELCOM, the regional seas organizations have provided 
reports on the environmental state of their seas as a contribution to the initial 
assessments to be done by the individual Member States. Generally, the regional 
conventions have also developed new regional-level indicators, targets and 
methods and have agreed on the need for improved regional coordination.1327 In 
addition to the work pursued directly within the realm of the EU or HELCOM, 
other projects are also being conducted to support the different attempts to 
coordinate and provide basic information to these processes, and in cooperation 
with different actors that are not directly tied to them in the network of 
organizations and other actors of the governance network for the area (see 
Section 7.5).1328 

It is important to state that in addition to the EU and HELCOM, other legal 
regimes are also applicable in the Baltic Sea area, as stated in Section 6.2. In 
particular, LOSC – and its different forms for arbitration – is important in this 
regard, but will not be reviewed here beyond what has been stated previously in 
Section 8.3.3 about its general applicability and dispute settlement arrangements. 
Instead, focus is on the more specific regional organizations, their legal 
instruments, and the cooperation and coordination that they form. While the role 
held by LOSC is significant in a general perspective of compliance and legal 
control in the Baltic Sea area, the relationship formed by the EU and HELCOM, 
with advanced forms for integration and coordination, is of much more apparent 
and direct value in terms of coordinated approaches and measures for pollution 
control (and in relation then to the slow variables) in the area. This cooperation 
could be of great importance with regard to both pollution control and 
application of the ecosystem approach in a regulatory setting. 

In addition to the coordination of indicators and monitoring that the EU and 
HELCOM pursue, it is a fact that the overlapping regulatory structure that has 
been established may have consequences for the interpretation of the different 
instruments, and thus for the assessment of compliance. EU has set an ambitious 
goal to reach – good environmental status – and it also applies a compliance 
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control structure which, if nothing else, is more active than HELCOM in this 
regard. The reports on the enforcement of the ND and the WWTD suggest that 
the EU Court has an important impact on the states; even if it might not reach a 
fully satisfying result, it is nevertheless acting when states are reluctant to comply 
(see Section 8.4.3 above). On the other hand, HELCOM has scientific data 
beyond compare, which forms the basis for all the work done and established 
reduction targets. Since the goal of the MSFD, just like in the BSAP, only sets 
out a number of indicators that should signify good environmental status in 
relation to the eutrophication, but no specific measures, the scientific findings or 
other elaborations made by HELCOM should also provide important guidance 
for implementation of the MSFD. 

Furthermore, against this background, the possibilities in the EU regime to 
refer matters for interpretation by the EU Court could become a roundabout 
way to establish an interpretation of the Helsinki Convention and the BSAP. The 
MSFD, the WFD and its entangled instruments both intentionally and indirectly 
reflect the Helsinki Convention and its related instruments (including the BSAP), 
so to a large extent the implementation and interpretation of these directives 
should also reflect the interpretation and implementation of the Helsinki 
Convention and the BSAP – not least because the HELCOM data also provides 
a specific basis for interpretation of the MSFD. It is even possible to argue that 
in this way, the EU could pursue more effective implementation of the Baltic Sea 
legal instruments than HELCOM itself, due to the differences in compliance 
control competence.1329 This also seems to be the view taken by HELCOM since 
it changed strategies and focus areas due to the considerable impact created by 
the EU. An extra dimension is that that the EU not only reflects the Helsinki 
Convention and the BSAP through its directives; it is also a Party to HELCOM 
and as such is bound by its legal instruments. The Baltic Sea coastal states that 
are also EU Member States are obligated by these instruments with regard to the 
EU. The EU has an obligation to ensure that the Member States comply.1330 

Although this is how these directives should be implemented and interpreted 
from a strictly legal perspective, there are no guarantees that this is how the EU 
Commission will carry out compliance control for the MSFD and WFD. Instead, 
a different path taken by the EU Court has been implied. It has been implied that 
the Court and the Commission have made a statement asserting that the 
Commission does not monitor the application of international conventions in 
the EU – not even in cases where the EU has adhered to them.1331 This would 
not be legally correct, however, since by making such a commitment, the EU is 
obligated to ensure that compliance and the provisions become part of EU law 
and would thus also apply for states which have not ratified a specific 
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convention.1332 This legal obligation has also been confirmed by the EU Court in 
a case against France, which had not ratified an international agreement to which 
the EU was a Party. The Court found that France was obliged to respect the 
requirements of the international agreement.1333 However, it is claimed that in 
practice, the Commission does not monitor the implementation of international 
law to which the EU is a Party, because the Commission it does not have any 
structures to monitor application of environmental legal provisions. In particular, 
the Commission does not have any inspection bodies to examine whether and to 
what extent Member States actually comply with EU environmental law.1334 This 
does not differ much from the situation with regard to the environmental 
directives adopted directly by the EU, and thus it represents a general flaw in the 
compliance control system in EU environmental law. 

In the following sections, the cooperation on common monitoring and 
implementation structures is reviewed and evaluated with regard to potential 
effectiveness and ecosystem factors. Regional implementation and cooperation 
include significant prerequisites for a more thorough operationalization, and in 
the end this also relates to the possibilities inherent in the legal system for 
controlling or changing environmental effects. 

8.4.4.2 HELCOM as a Platform for Common Monitoring 
On the basis of initial assessments1335, and according to the MSFD, coordinated 
monitoring programs for the ongoing assessment of environmental status of 
marine waters are to be established and implemented by the Member States. The 
assessments are to be based on the indicative lists of elements set out in Annexes 
to the MSFD1336, as well as by reference to the environmental targets established 
according to Article 10 of the MSFD.1337 It is furthermore stated that monitoring 
programs shall be compatible within marine regions or sub-regions. They shall 
build upon and be compatible with relevant provisions for assessment and 
monitoring, laid down by other Community legislation, or under international 
agreements.1338 

It is suggested by both the EU (through the MSFD) and HELCOM that the 
basis for this monitoring should be provided by HELCOM structures. During 
the past years, HELCOM has taken steps to improve its strategy for monitoring, 
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to create a more efficient reporting system.1339 HELCOM has long experience of 
joint monitoring with well-established monitoring programs. However, as 
previously discussed, HELCOM’s monitoring has shown considerable 
shortcomings (see Section 6.4). HELCOM has therefore made efforts to enhance 
its monitoring. The most significant deficits are the fact that HELCOM seems 
not to have had a complete picture of the actions taken and implementation 
process of its requirements and Recommendations, which is likely due to the lack 
of competence to act on non-compliance. 

One monitoring strategy from 2005, among others, is directed towards 
coordinating monitoring activities for Baltic-specific issues of concern and to 
produce targeted environmental assessments for regional-specific management 
purposes. The aim of this strategy is to create a structure for assessing trends in 
pressures, their impacts, and the resulting state of the marine environment. 
Through this the effectiveness of adopted measures can be assessed. This is an 
important and ambitious goal, which will form a basis for discussions at all levels 
in HELCOM and create the basis for assessing the need for additional or 
different measures and actions. The ecological objectives and associated 
measurable indicators should be regarded as basic assessment tools linking 
environmental data to management decisions. However, the fact that HELCOM 
has had problems in reporting on measures and actions taken by the states, the 
fact that the BSAP does not specify measures, and what these circumstances 
mean for such assessment are not acknowledged further. Nor does the 
monitoring strategy identify how this model for monitoring is to be applied in 
relation to diffuse pollution and environmental effects that are not immediately 
traceable. In 2010, HELCOM finalized the initiated revision of the HELCOM 
monitoring programs, and in 2013 monitoring was further revised to inter alia 
support the Parties being -EU Member States to establish regionally coordinated 
monitoring programs, building on the core set of indicators established by 
HELCOM.1340 

HELCOM has thus made efforts to create an integrated, joint cooperative 
monitoring system, although it is stated that the system requires more 
development to provide data for the regional assessment. This regionally 
coordinated data collection framework should support the implementation of the 
BSAP, Ministerial Declarations and Recommendations, and for HELCOM 
Parties which are also EU Member States, it supports the implementation of 
European data collection frameworks as well as relevant EU directives such as 
the MSFD and the WFD.1341 
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8.4.4.3 Regional Implementation of Measures for Good 
Environmental Status 

The HELCOM thematic and holistic assessments, their indicators, and reduction 
targets for good environmental status provide coordinated information on 
relevant characteristics of the marine environment as well as the associated 
human pressures and their impacts. These have been useful in the 
implementation of measures to achieve good environmental status. It is stated, 
however, that the HELCOM assessments lack the details needed for assessing 
national territorial water, or even waters in the exclusive economic zone. It is 
stated that it is necessary to develop the HELCOM assessment tools in this 
regard, to take better into account the required level of detail with respect to 
national work, not least with regard to the states implementing the MSFD 
obligations. The HELCOM assessment tools provide a good basis for 
information from indicators in a coordinated way. Nevertheless, the joint 
assessment tools must be developed to avoid conflicts between status 
classification of HELCOM, MSFD and specifically the approaches in the 
WFD.1342 

Both HELCOM and the EU have made significant efforts to create structures 
and creative approaches to accomplish coherence and coordination. Good 
examples include some of the approaches that have been discussed previously, 
such as the HELCOM coordinating platform for regional implementation of the 
MSFD, called the Group for the Implementation of the Ecosystem Approach 
(HELCOM GEAR), established in 2012.1343 This initiative needs to be seen 
together with the EU approach in the MSFD CIS, which entails starting the 
Working Group on good environmental status (the WG GES) and the GES 
Decision etc. (discussed in 6.7). As such, an important basis for further work and 
common approaches was founded. These initiatives are the basis for bridging 
these overlapping instruments and the implementation of the obligations created 
in both regimes. Although HELCOM has shown the most far-reaching efforts 
so far in this regard, as stated it is a rather significant factor that these regimes 
and instrument are interacting. They are also important because this kind of 
integration can be the pathway for how implementation and compliance control 
performed by the EU will also have to take the Helsinki Convention and, 
primarily, the BSAP more specifically into account. 

In a report from the EU Commission presented in 2014, it was mentioned 
that most EU Member States have reported on good environmental status for all 
descriptors, and some had set ambitious benchmarks through its definition. 1344 
However, the majority failed to go beyond the basic outlining set out in the 
directive; furthermore it was stated that states have not set their definition of 
good environmental status in a measureable way, which made it impossible to 
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assess good environmental status in practice and the extent to which it is 
achieved. Against the ambitious background described, it is also important to 
note that the Commission reports that high qualitative ambitions in good 
environmental status determination – when they exist – are mostly of an 
aspirational kind. Another, quite worrying fact has been that certain Member 
States seem to take a “pick-and-choose” approach. This means that they take 
only partial account of existing requirements, objectives and limit values. The EU 
Commission also states that attaining good environmental status as currently 
defined would lead to only a modest improvement in the quality of our seas.1345 
It also seems rather similar to the assessment made by HELCOM in its 2013 
evaluation of national implementation plans. The results do not seem to pave the 
way for an ambitious implementation of measures further on.  It was also stated 
in the report that the same conclusions can be drawn in relation to the targets set 
according to Article 10 of the MSFD, i.e. the establishment of environmental 
targets. The Member States have reportedly set a wide variety of targets, which 
differ in their level of ambition and specificity. Most importantly, in some cases 
the environmental targets set are not sufficient to achieve good environmental 
status.1346 

As stated (see Section 6.5.3), the development of marine strategies requires a 
large amount of new knowledge and expertise, as well as transfer of knowledge 
between regions, and efforts to further align strategies and create coherence.1347 
To meet this demand, a large number of scientific reports have been produced 
under the auspices of the EU Commission.1348 This is also why the EU 
Commission formed the MSFD CIS, through which an informal process was 
established inter alia to enable exchange of best practices and experiences 
between Member States and marine regions under the different policy programs, 
including regional conventions and policies under other relevant EU 
legislation.1349 An informal commission group of experts on MSFD 
implementation was also established through the MSFD CIS – the Marine 
Strategy Coordination Group.1350 

In the analysis made by the EU Commission of the first phase of MSFD 
implementation, it is stated that much more progress needs to be made to avoid 
an insufficient, inefficient, piecemeal and unnecessarily costly approach to the 
protection of the marine environment. Despite the adoption of the CIS, the 
current comparability of the reporting is low and that makes coordinated action 
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and analysis difficult. It is even stated by the Commission that this implies that it 
will be challenging to achieve good environmental status by 2020, and even to 
know how far we are from meeting the objective.1351 Nevertheless, this is not 
specifically stated with regard to the Baltic Sea or eutrophication, and the 
prerequisites for coordination are probably at their best in this region, compared 
to other marine regions in the EU. This assumption is based on the fact that the 
majority of the Baltic Sea coastal states are both EU Member States as well as 
parties to HELCOM, which is a significant difference from other marine areas 
in the EU.1352 Still, nothing implies that the review mentioned above – about low 
rates of reporting and poor comparability as reported for the marine issues in 
general – is at least partly an analysis that cannot be made with regard to Baltic 
Sea eutrophication. However, it shall also be noted that according what has been 
reported by HELCOM, there is rather good regional knowledge and 
coordination concerning assessing status, determining good environmental status 
and setting status targets and associated indicators for eutrophication.1353 The 
Commission reports that the regional cooperation through marine conventions 
protecting the marine waters of the EU is well-developed. The problem is that 
the Member States’ use of the results of regional cooperation within their marine 
strategies varies, and this has resulted in a lack of coherence within the EU, as 
well as within the same marine region or sub-region. There is no shared 
understanding of good environmental status, even at a sub-regional level.1354 

8.4.4.4 Integrating Indicators and Assessing the Common Goal 
Without successful coordination and jointly set goal-oriented indicators, the 
prerequisites for ecosystem-based regulation and ecosystem approach would be 
largely insignificant. The criteria, indicators, and targets for good environmental 
status are the foundation for reaching the goal that all the reviewed instruments 
and measures aims for. Exactly which measures and activities that represent the 
goal will vary over time and with regard to the country and basin in focus. This 
fact contributes on its own to complexity. Still, it will also be a problem if the 
data on which these measures are to be based is unclear, i.e. insufficiently assessed 
in regard to the goal. Another potential problem is insufficient coordination 
between the different instruments, because states will not be able to create a 
coordinated implementation. These issues also refer to the legal coordination that 
stems from these overlapping and interlinked instruments. Because the 
interpretation of these instruments and their implementation will be largely 
interdependent, this coordination will also be affected if the ecological and 
environmental factors are not conclusive and clear. Already at the starting point, 
a quite different and complex situation will be created when it comes to 
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monitoring and assessing compliance. If coherence and coordination of 
indicators and basic environmental assessments are not successful, the 
complexity will increase even more. 

One significant difficulty or complexity that has been identified is the 
difference in environmental status between different spatial and temporal scales 
within the Baltic Sea area. This means that it may be difficult to singlehandedly 
point out a definition of good environmental status, or at least an initial 
assessment, that will hold true for the entire marine area. As previously 
established, the WFD has a different geographical scope, as well as a completely 
different set of indicators or ecological objectives, in comparison to the MSFD 
and the BSAP. Still, it is held by most states that the measures taken under the 
WFD will also be sufficient for reaching the goals of the MSFD and the BSAP. 
A problem is that without conclusive results regarding the coordination between 
WFD and MSFD indicators and targets, it is not possible to fully assess whether 
this is factual. The difficulties in assessing and determining measures that are 
appropriate and necessary for achieving good environmental status are of course 
a central issue for the implementation of these instruments in general. As stated 
above, proper assessment of indicators and targets is also a crucial factor for 
ecosystem approach and ecosystem-based regulation, because the point of such 
regulatory design is to create a regulatory framework that can adjust to ecological 
prerequisites. However, if these indicators and targets are not met and assessed 
properly, or implemented with a reasonable degree of ambition, such regulation 
is pointless. Thus, much of the aim of the MSFD and the BSAP depends on the 
assessment of indicators, and the accurate evaluation and implementation of 
measures in relation to these. 

Indeed, the basic foundation of these instruments is to establish assurance in 
the assessment and definition of good environmental status, and furthermore – 
based on this definition – to arrive at a clear conclusion about measures or 
activities necessary for reaching good environmental status.  In the end, the 
purpose of these instruments is to meet the established goal. However, in the 
background documents to the BSAP it is agreed on and pointed out that the goal 
of minimized eutrophication will not be measureable in accordance with the 
timetable for implementation set out in these legal instruments (see also Section 
6.7.4).1355 As a result, something other than the goal needs to be measured to 
assess compliance and whether we are moving in the right direction. A suggestion 
is that this what should be measures instead must be the measures and activities 
taken. However, for this to be possible the measures must be thoroughly assessed 
against a reliable ecological target, other than the actual environmental status. 
This also requires a proper and coordinated monitoring program that has the 
capacity to evaluate the necessity and value of measures taken. It also requires a 
general openness about measures, by the states in their reports. It requires states 
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to be clear about their choices, and motives for such choices, so that a proper 
assessment can be made in terms of compliance. So far, this is not quite the case 
in the reporting.1356 These issues are also crucial in relation to assessing the 
effectiveness of the legal instruments and measures taken, in the sense described 
above. 

8.4.4.5 Final Remarks 
The EU Commission has found that much needs to be done within the present 
implementation cycle and before the reporting exercise is repeated in 2018, and 
has stated that this will require a number of specific actions and, not least, a 
higher ambition level.1357 In some of the more specific requirements listed, one 
point mentioned is a more systematic use of standards stemming from other EU 
legislation, such as the WFD. Among other things it is also stated that it is 
important to revise the GES Decision to make it a clearer, simpler, more concise, 
coherent and comparable set of GES criteria and methodological standards. It is 
also very interesting to note that the EU Commission furthermore concludes that 
it is important to put “…regional cooperation at the very heart of MSFD 
implementation”.1358 According to these statements the regional cooperation should 
influence national implementation processes, rather than the other way around, 
to stimulate further coordination at regional or sub-regional level. Except for the 
efforts that have already been made in this regard, at least within the Baltic Sea 
area, it is an interesting statement in relation to the text of the Directive itself in 
this regard. From the formulations of the requirements of the MSFD, it seems 
as if this would be a conclusion already made at time of drafting – and needless 
to state again. It is also reported by the Commission that although infringement 
cases have been brought where relevant, and all states have not completed the 
required reporting, instead of restarting the reporting exercise the Commission 
intends to take a pro-active approach to provide concrete guidance – aimed to 
make to process of implementation more efficient.1359 

In the HELCOM ministerial declaration from 2013 it is stressed, in a similar 
manner, that the level of activity for implementing the BSAP is quite low and 
that states are urged to fulfill the requirements by the agreed deadlines.1360 The 
HELCOM Ministerial Meeting in 2013 focused on further action to implement 
the BSAP and reach good environmental status in the Baltic Sea.1361 HELCOM 
GEAR – the platform for implementation of the ecosystem approach – focuses 
on creating mutual goals and approaches among the BSAP, the Maritime 
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Doctrine and not least the MSFD.1362 The EU Commission has also emphasized 
the importance of regional cooperation for MSFD implementation and that it 
should influence national implementation processes, so as to stimulate further 
coordination at regional or sub-regional level.1363 

The regulation of eutrophic substances and run-offs in the Baltic Sea area 
today consists of a quite unique and complicated net of legal instruments. This 
net of regulatory instruments provides potential for holistic and ecosystem-based 
regulatory management. However, many issues remains to be resolved with 
regard to law and what may be conflicting or at least diverging interests in relation 
to approaches in environmental governance and management, and in the end the 
principles promoted in relation to the concept of ecosystem approach. 
Furthermore, there is a lack of knowledge with regard to effective measures for 
regulating pollution and diffuse sources. The picture is also incomplete when it 
comes to compliance control and these new aspects and approaches to be 
implemented in environmental law, and in addition the aspects of 
implementation and compliance that are emerging due to the mix of regulatory 
regimes. All of this is also connected to the possibilities to assess the effectiveness 
of measures taken and effective implementation, and the enhancement of 
measures as aimed for; it will be difficult to achieve. Meanwhile, the 
environmental situation is already challenging in itself. Together, the regulatory 
instruments for the protection of the Baltic Sea environment create a ground for 
the work towards a more sustainable and resilient marine environment in the 
Baltic Sea region. They all call for a more integrated regulatory approach and 
contain ambitious aims and objectives for achieving good environmental and 
ecological status and embracing the concept of ecosystem approach. 

8.5.1 Summary: Compliance and Effectiveness in Baltic Sea 
Area 

Implementation, compliance and effectiveness. As stated in the introduction to this 
chapter, an important issue for resilience governance is to control slow ecological 
variables and thereby their resulting feedbacks.1364 It was also established that the 
concentration of nutrients in marine waters is a slow variable in this sense, and 
the feedbacks are the different indicators and problems connected to 
eutrophication.1365 These are factors of great importance in regulating 
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eutrophication in the Baltic Sea area. In a regulatory perspective, then, this can 
be interpreted to mean the ability of law to control the pollution load of nutrients. 
Ultimately, this concerns the effectiveness of and inter alia Parties’ compliance 
with the legal instruments, and their potential goal achievement, since one aim of 
the regulatory instruments in the Baltic Sea is to minimize the pollution that 
causes eutrophication. It has also been stated here that compliance and 
effectiveness are important and related issues when reviewing environmental law 
approaches in regulatory instruments. They are also important concepts to 
discuss in regard to environmental complexity, and particularly with respect to 
the unique regulatory situation in the Baltic Sea area. Generally, effectiveness of 
a treaty is assessed in relation to the extent that compliance is achieved; it is 
ineffective if states fail to meet their obligations. Effectiveness can also be 
assessed in relation to whether states change behavior, or more specifically it can 
be assessed in relation to the environmental effects that can be identified as a 
result of measures taken. However, the latter kind of effectiveness is particularly 
difficult to assess in this case, since a significant share of the pollution comes 
from diffuse sources and direct identification of effects of measures taken is a 
challenge. An additional complication in assessing effectiveness and compliance 
with regard to the Baltic Sea instruments is also that states decide to a large extent 
which measures they should take (see Sections 5.3 and 6.5). 

Considering that since the 1970s the Baltic States have adopted common 
measures to reduce eutrophic pollution, it is not obvious that the new 
instruments in the Baltic Sea regulatory structures, i.e. the BSAP, MSFD and the 
WFD, have brought about any apparent behavioral change on behalf of the 
states, although the original adoption of a common treaty did have this effect 
(see also Section 6.4). What is implied to signify a change now, however, is a 
more centralized regional coordination, as well as a change of focus and methods 
behind measures taken. Since the ecosystem approach was adopted, the result of 
measures is to be assessed in relation to the ecological status of the Baltic Sea. 
However, as noted previously, due to the large amount of diffuse pollution and 
the time-lags connected to assessing environmental change resulting from 
pollution reductions, it is not possible to identify any immediate environmental 
results of the new approaches and measures. HELCOM has even stated directly 
that the results in relation to the goal of the BSAP cannot be assessed accurately, 
and will be delayed due to natural time-lags (see also Sections 8.2.2.2 and 
6.4.1.2).  This is problematic, not least since it offers states even greater 
margins for their own discretion and further loopholes in relation to 
implementation, as an indirect result of flexible legal structures (Section 5.2.3). 
The different background materials clearly state that the regulatory structure set 
up as a result of the ecosystem approach builds on the idea that results are 
continuously monitored and that measures taken can be evaluated. This would 
establish a very concrete form of monitoring and compliance review. The 
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regulatory structures in the Baltic Sea are broad in their application, however, and 
are thus set up to be imposed in relation to a wide range of crucial environmental 
problems. While the structure may work in other fields involving environmental 
problems that are more easily traced with respect to measures taken, it cannot be 
applied in accordance with that intention with regard to eutrophication. 

Thus, compliance in its most direct form is seen as a function of two factors: 
the obligation established by a rule and the actual conduct or results of those 
subject to an obligation. However, as stated, this view is based on two conditions. 
The first condition is that it must be clear what a rule imposes and the second is 
that the goal of the rule is measureable. However, when reviewing complex 
environmental problems, new governance approaches and the ecosystem 
approach – as in the current situation – these conditions cannot always be met. 
As described above, there are a number of factors that complicate such 
evaluation of compliance. If the obligations established are unclear, it will be 
difficult to identify the required (or prohibited) conduct, or if measures taken 
within the given obligations do not immediately show a result because of time-
lags or other natural factors, then as a consequence it will be impossible to 
categorize the behavior conducted by the states concerned in terms of 
compliance or non-compliance. For this reason, different forms of monitoring 
and reporting have been developed. In addition to a number of ways to assess 
compliance and effectiveness, it has also been made clear that there are different 
definitions of what signifies compliance and how laws are best enforced. 

 
Enforcement. There is an important divide in perspectives on compliance, where 

the first perspective reflects the theory that strong enforcement mechanisms are 
needed to ensure implementation and compliance. This perspective, however, 
includes a somewhat controversial presumption that states will generally be 
intentionally non-compliant.1367 The opposing theory is that states have a 
predisposition for compliance and therefore non-compliance should be met with 
a softer managerial approach.1368 Very bluntly, these perspectives can be seen as 
representing either a legal system with competence to impose sanctions and take 
states to some kind of tribunal for dispute settlement, or a legal structure that 
promotes a system of supervision and negotiation-based, non-confrontational 
compliance mechanisms. The latter is built on the assumption that non-
compliance is generally due to factors other than intent, for example political 
changes, a lack of resources or even a misinterpretation of the agreement. It can 
be concluded that the legal instrument and the legal regimes of the Baltic Sea area 
provide for a range of these enforcement mechanisms. However, while there are 
no clear-cut, non-confrontational compliance procedures, HELCOM and the 
EU Commission act as supervisory bodies and take different degrees of 
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managerial measures to guide the state Parties into compliance. Stricter 
enforcement is found partly in the LOSC, which provides a range of alternative 
tribunal dispute settlements that are also applicable in the Baltic Sea area. 
HELCOM also offers a possibility for a tribunal dispute settlement, although it 
has never been triggered. 

Such tribunal mechanisms are rarely applied to enforce compliance. The 
reasons for this are many. States are generally very reluctant to engage in a court 
procedure where they risk a loss of sovereignty and authority. Most of these 
dispute settlement procedures therefore build on the prior acceptance by states 
and cannot be triggered spontaneously without consent, and this makes them 
difficult to initiate. Another reason is that a bilateral procedure is usually not quite 
sufficient to solve problems occurring with regard to a multilateral treaty and 
with regard to complex problems in common areas. However, another form of 
more comprehensive court procedure is established in the EU – which always 
follows a process of EU Commission mediation and communication with Parties 
on their implementation. The environmental laws of the EU are enforced 
differently than international environmental treaties. The EU legal regime has a 
stricter compliance structure with the potential to put significant pressure on the 
Member States to comply, thereby adding another layer of complexity to the 
issues of compliance in international settings. The EU legal regime is often 
perceived as more effective in achieving a higher level of compliance. The review 
of compliance with EU law is not comprehensive in its evidence that the 
enforcement is more effective, although it does show that states have respect for 
the EU court procedure. It is also interesting to note that HELCOM, although 
providing a basis for coordinated monitoring in the Baltic Sea area, leaves much 
of the implementation to the EU due to its own lack of authority. 

 
Compliance vs. goal achievement and environmental effects. It is important to emphasize 

in this context that there is no guarantee that compliance also leads to 
effectiveness and changes in relation to the problem, i.e. that it truly affects the 
slow variables. The obligations or measures stated by the treaty must be taken 
into account when discussing compliance. Depending on the treaty design and 
the obligations established by the treaty, compliance alone could be a poor 
indication of a treaty’s value. The treaty itself might be either unnecessary or 
insufficient for the problems being addressed, or perhaps it does not demand any 
significant changes to be made by the Parties. When this is the case, it is more 
interesting to evaluate the effectiveness of the obligations or measures agreed 
upon.1369 When it comes to ensuring compliance in terms of behavioral change, 
or any such assessment of the implementation of legal regulatory measures, this 
validation does not automatically entail ecosystem change or that environmental 
problems are also effectively abated. Nevertheless, it is a fact that implementation 
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and compliance are the most direct contributions that the legal system can 
achieve in this regard. 

As stated previously, studies suggest that sometimes, there may even be an 
inverse relationship between effectiveness and compliance with some types of 
standards, i.e. that full and perfect compliance might mean that the requirements 
in a treaty are set at a very low level. Therefore, less strict compliance may be 
preferable if it is related to high aims and obligations of the treaty. Seen in this 
perspective, the effectiveness of a treaty with a low compliance standard may be 
better than one with perfect compliance. While attention to compliance is 
important, it must be understood and evaluated in context. 

Since all legal instruments for dealing with eutrophication in this regard are 
quite vague and flexible, it is not only difficult to assess when states are in 
compliance, but also what is actually required by the states and in the end the 
results of any measures taken. Effectiveness of legal regulations, assessed as to 
the degree to which they actually lead to changes in behavior, may thus be the 
most appropriate means for solving environmental problems. The most 
significant form of pollution affecting eutrophication in the Baltic Sea is known 
to be diffuse pollution from agricultural sources. This pollution is difficult to 
track in terms of conduct and in terms of result from reductions, due to its slow 
path towards the sea. It is therefore also an area where it is acknowledged that 
further focus and efforts for effective measures must be imposed. However, just 
as previous results and the implementation reports have shown, it would seem 
that states generally have low ambitions for implementation and do not focus 
enough on the effects of agriculture. Since the actual results of measures are not 
visible in the environmental status, it is also difficult to identify states as being 
noncompliant because they are not taking sufficient action. Therefore, in 
addition to an increased focus on compliance in terms of potential behavioral 
change or the level of ambition in the regulations, a potentially effective feature 
would also be to combine this increased focus with better reporting structures. 
This approach would probably enhance the evaluation of compliance; if more 
precise reporting was also required, what the states actually do as a result of the 
imposing of legal requirements would be more thoroughly clarified. This would 
be an important feature, because according to what has been shown so far with 
regard to monitoring and reporting, both the HELCOM and EU systems contain 
considerable shortcomings. The states are not fully disclosing what measures they 
have actually taken, and their reports often seem quite vague and brief. In 
addition, it seems to be quite a challenge just to establish a common assessment 
regime, and decide on appropriate indicators and targets to keep as common 
basis for implementation of measures – and not least as a basis for ecosystem 
approach. 

It would also seem that states are reluctant to take tough measures in this 
sector. The assessment of implementation reported in accordance with the 
Copenhagen Ministerial Meeting in 2013, which was a first follow-up of the 
BSAP, for example, listed measures with regard to pollution from agricultural 



practices, but these were only endorsed as optional measures. This is despite the 
fact that pollution from agriculture was established – again – as a crucial issue. In 
addition, implementation and effectiveness are challenged even further because 
this area is also regulated by other legislative instruments. First the focus of the 
ND stipulates that Member States must identify sensitive and polluted water 
areas and then take certain measures to protect these areas from agricultural 
pollution. The ND is seen as part of the WFD, but a brief compliance review, as 
described above, also shows that the EU Member States have been non-
compliant to a large extent, or just remarkably reluctant to implement the ND 
properly. Moreover, agricultural practices are regulated by the CAP, which in 
recent years has increased focus on the environmental effects of agricultural 
practices, for example by introducing specific requirements on proposing rural 
development measures as a way to maximize fertilizer efficiency or achieve 
nutrient recycling.1370 So far, these new measures have not been sufficiently 
effective or forceful. 

8.5.2 Slow Variables – Controlling the Nutrient Pollution 
Load? 

The legal approaches and efforts in both the EU and HELCOM in addressing 
eutrophication in the Baltic Sea are structured to a large extent according the 
MSFD, and adjusted to the MFSD’s aim to implement its measures through a 
regional organization, i.e. through the institutional structures of HELCOM. It is 
clearly stated in the MSFD that the provisions and aims are to be individually 
assessed and shaped in relation to the prerequisites in each marine area. Thus, 
focus should be on the specific circumstances in the area where the MSFD is 
being implemented. Adjusting provisions in relation to the current situation and 
the problem at hand is in line with the ecosystem approach. The MSFD also 
leaves many of the legal measures to be decided by the individual Member States, 
which is typical in a goal-oriented structure. In this way it is also similar primarily 
to the BSAP, but also to some extent to the vague and open obligations found 
in the Helsinki Convention. It could also be seen as typical of a modern 
instrument that is adjusted to a pluralistic and polycentric world, where solutions 
must be specifically adjusted instead of relying on a one- fits-all model for 
regulatory measures. 

Although the ecosystem focus and the implementation structure aimed for in 
the MSFD are ambitious, the directive contains many aspects of both 
environmental and regulatory concern that lacks direct answers. As implied 
above, these concerns include for example how to evaluate the effectiveness of 
measures proposed and taken, coordination of measures with focus on the 
environment and problem-solving goals, and the potential for compliance 
control. The EU, as stated earlier, has a relatively strict system for compliance 
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control as a result of its supranational character; this system is a contrast to 
HELCOM’s complete lack of competence to act on non-compliance. Still, in the 
brief review of compliance with the EU environmental instruments in this 
context, there were clearly some significant breaches. In short, there are questions 
as to what these combined regimes entail with regard to interpretation and 
implementation of measures, and how the legal institutional structures in the area 
can best realize these aims. 

The picture is also incomplete when it comes to compliance control in relation 
to new aspects and approaches to be implemented in environmental law. In 
addition, implementation and compliance are complicated – and incomplete – in 
relation to the structure emerging due to the mix of regulatory regimes. All this 
is also connected to the possibilities to assess effectiveness of measures taken, 
effective implementation, and the enhancement of measures, and will be difficult 
to achieve. Meanwhile, the environmental situation is challenging enough in 
itself. 

Together, the regulatory instruments for protection of the Baltic Sea 
environment create a basis of the work for a more sustainable and resilient marine 
environment in the Baltic Sea region. They all call for a more integrated 
regulatory approach and contain ambitious aims and objectives for achieving 
good environmental and ecological status, and embrace the concept of ecosystem 
approach. However, the basic foundation of the Baltic Sea legal instruments is 
the assessment and definition of good environmental status, and furthermore – 
based on this definition – drawing clear conclusions about measures or activities 
necessary for achieving good environmental status. In the end, the purpose of 
these instruments is to achieve the established goals. However, as agreed and 
pointed out in the BSAP, the goal of minimized eutrophication will not be 
measureable in accordance with the established timetable for implementation. 
Thus, once again, the complicated issues of effectiveness in relation to assessing 
results of measures and the goals of good environmental status become apparent. 
As a result, something other than goals needs to be measured in order to assess 
compliance and determine whether we are moving in the right direction. A 
suggestion is that this to be measured then must be related to the regulatory 
activities. However, for this to be possible, measures and activities must be 
thoroughly assessed against a reliable ecological target, and they must also be 
more clearly reported and presented for review. 

If the coordination is not successful, then the possibilities to assess the 
ecological target accurately will also be hampered. This accurate assessment 
requires a proper, coordinated monitoring program. It also requires that states 
are generally more open in their reports, and this is an unlikely outcome. Doing 
all this requires the states to be clear about their choices and motives, so that a 
proper assessment can be made in terms of compliance. So far, this has not been 
the case, as shown by the reports submitted to HELCOM. 

In the areas where the river basins cross state borders, other complications 
may arise. Estimating and extracting the original sources to pollution are difficult 



processes in these areas. Discharges emanating from a bordering state will not be 
accounted for in relation to the relevant sub-basin of the Baltic Sea. It will be a 
challenge for the states to handle this situation in an appropriate way. In some 
areas, pollution also stems from sources in states that are not Parties to 
HELCOM (or Member States to the EU); these states are not under any 
requirements to reduce their pollution load. Still, their part of the pollution is 
included in the reduction targets set for reaching the goal of good environmental 
status. 

The overall picture gained here, despite complexity and with many crucial 
concerns still left without a satisfying answer, is that there is potential for future 
effectiveness. It is a troubling fact that diffuse pollution and its sources have still 
not been properly addressed in order to enforce stricter control and measures in 
this important area of concern. It is therefore easy to state instead that since the 
new approaches and new instruments adopted are not facing the real problems 
of concern, then it is not effective. The new instruments and legal approaches 
integrated in the Baltic Sea area have, however, put new enforcement 
mechanisms and procedures into action that have not previously been seen. If 
scholars of managerial compliance are correct, the most significant part of proper 
implementation comprises procedures and dialogue conducted in a non-
confrontational manner. Both HELCOM and the EU have introduced a number 
of adaptive procedures for monitoring and reporting. While HELCOM is not 
quite as direct and forceful as a supervisory organization, it has made significant 
improvements and is communicating through an enormous amount of reports 
and environmental assessments etc. In addition, HELCOM is supported in some 
aspects by the EU Commission and the EU Court. Furthermore, networks and 
NGOs at different levels complements HELCOM with efforts to enforce new 
practices, not least in Russia, where the EU Court cannot support HELCOM’s 
achievements. 

Although there are only very small signs that the states are stepping up their 
efforts and affecting slow variables, i.e. the nutrient load to the Baltic Sea, and 
we can identify many facets of compliance and enforcement procedures that 
must be enhanced, it still seems as if progress is in the right direction. However, 
according to HELCOM, it is not yet possible to evaluate the goal of the 
regulatory structures in terms of environmental change. 
  



 
 

PART III – Summary, Final Remarks and 
Conclusions 



  



The aim of this study has been to evaluate the applicable international agreements 
and their related instruments, as well as the EU legal frameworks, for the 
protection of the Baltic Sea environment with regard to eutrophication and land-
based sources of pollution. To do that, a review based on theories of resilience 
in social-ecological systems has been pursued to assess the role of law in 
international transboundary environmental governance of the Baltic Sea. An 
important part of this work was also to examine the effects and significance of 
the structures established by the combination of legal regimes that apply to the 
Baltic Sea area.  The perspective taken in this review is also connected to issues 
concerning the implementation of the concept of ecosystem approach and its 
applicability and integration in law and legal measures. 
 

The study has set out to answer the following questions: 
 

What are the implications of the interplay between EU law and 
international law for the regulatory situation in the Baltic Sea area? 
What kind of legal measures or mechanisms are effective in meeting 
environmental complexity, regulating diffuse sources of pollution and 
reducing eutrophic substances from land-based sources? 
What are the conditions for compliance and for ensuring monitoring, 
enforcement and control in complex environmental governance 
structures? 

 
Research on governance for social-ecological resilience takes the perspective of 
the environment as a complex, dynamic, continuously changing and integrated 
social-ecological system where human actors and institutions are seen as nested 
and intertwined with the ecological systems. This theoretical perspective also 
emphasizes that social-ecological systems may change, flip, enter alternative 
states, and cross irreversible thresholds as a result of pressures such as pollution, 
unless the system is endowed with conditions of strong resilience – or resistance 
– to such pressures. This perspective entails certain prerequisites for governance 
approaches. The prerequisites for resilience governance could also be a good 
basis for answering how law can approach regulation of complex non-linear 



environmental problems. Theories of social-ecological resilience also provide 
guidance for integrating and operationalizing the ecosystem approach. 

In the study, some features were identified that characterize governance for 
social-ecological resilience. These features, which also reflect important elements 
of the concept of ecosystem approach, are: Adaptability, Flexibility and 
Transformability; Cross-Scale Interaction, Multi-Level Structures, Diversity and Redundancy; 
Participation; and Slow variables, feedbacks and Trust-Building. Because these features 
are held as important elements in resilience governance, i.e. for achieving social-
ecological resilience, the starting point in this study is that they are important 
features for any environmental governance structure. Another fundamental 
stepping-stone in this study is that law is an inevitable part of international 
transboundary governance. The aim of law as part of, or as a basis for, such 
governance systems must therefore be to support and provide for such 
governance features needed to establish social-ecological resilience and thereby 
achieve sustainable development. Hence, an important task is to find out how 
and by which measures and mechanisms law contributes to effective governance 
in this regard. 

Eutrophication in the Baltic Sea represents an interesting case from a legal 
point of view, in regard to both the complexity of the environmental problems 
and the complexity of the regulatory structures. Eutrophication is also a typical 
example of the dynamic environmental problems to which the theories of 
governance for social-ecological resilience apply. The legal instruments for 
governance of the Baltic Sea have integrated the concept of ecosystem approach, 
which emphasizes many of the same features as the resilience theories, to be 
included in legal application and regulatory approaches. Therefore, assessing how 
law can contribute to or be compatible with the features of resilience governance 
will provide answers to the overarching questions of the study and the question 
of how the concept of ecosystem approach should be operationalized. For these 
reasons, features of resilience governance have also been the themes that have 
set the structure for the study, and they also set the structure for the general 
conclusions presented in the following sections. 

9.2.1 Interplay Between EU law and International Law 
The first question to be answered in the study examined the interplay between 
EU law and international law. For natural reasons, this question is not specifically 
answered in the comparison of law with resilience features; rather, the 
implications of this question go across and throughout the different categories 
of features and will differ depending on the perspective chosen. 



Generally, the interplay of EU law and international law in the Baltic Sea area 
creates a shift in the interpretation of the different instruments and their 
requirements. It is remarkable that the MSFD sets out a structure for 
implementation to be pursued through HELCOM and the Helsinki Convention. 
It is also one of the main reasons for the adoption of the BSAP. The structural 
features and the new legal interplay make the frame for legal interpretation 
unique. The application of general theories and principles of international and 
EU law in relation to these different instruments has implications for the legal 
interpretation, and these implications are especially remarkable considering the 
reduction targets that have been established. These implications are of great 
importance, since according to this reasoning, they affect interpretation of the 
requirements and implementation of the MSFD. 

Although the BSAP or the reduction-targets as such are not binding on the 
Parties, the structures set up through the MSFD make this a secondary issue. The 
BSAP reduction targets still affect the general interpretation and application of 
the related legal instruments. Since the reduction targets concretize the general 
aim of good environmental status as a more specific goal that can be connected 
to measures, they should also influence the expected level of ambition in 
implementation of the MSFD, the BSAP and the Helsinki Convention. These 
facts suggest inter alia that the EU, with its stronger enforcement structure, 
would be obligated to make sure that the level of ambition reflected by the 
reduction targets is also applied in the implementation of the MSFD. 

However, this higher level of ambition is not showing any obvious results. 
When approaching 2020/2021, when the goal of good environmental status is to 
be achieved according to the BSAP and the MSFD respectively, it seems unlikely 
that the goal set out will be reached at all with regard to eutrophication. This is 
connected to the environmental complexity with significant natural time-lags in 
the response to measures, which has also been acknowledged within the revised 
BSAP. The fact that the legal instruments set a goal that cannot be achieved could 
have a negative effect on states’ willingness to take ambitious measures. It would 
thus be more fruitful to focus on the process and the measures adopted by the 
states, and to relate them to operational targets rather than to environmental 
indicators. 

In addition to the factors of interpretation described above, it can be 
concluded that the current situation for legal governance shows that HELCOM, 
as a platform for increased cooperation, provides structure, stability and crucial 
scientific data to the regulatory process. The EU could be seen as an actor that 
adds new governance approaches, provides for dynamic interaction, triggers new 
managerial processes, and– for the majority of the Baltic Sea coastal states – 
creates stronger incentives for enforcement, due to both a more thorough review 
systems and redundancy. So far the EU court has only been to a very limited 
extent making judgments concerning the impact of the BSAP on the 
implementation of the MSFD or other related instruments. Still, the BSAP has 
occasionally been acknowledged by the Court, especially in regard to some of the 



area-specific directives included within the frameworks of the MSFD and more 
specifically related to the WFD. Moreover, the WFD has been the object of 
rather strict implementation and interpretation by the EU Court.  This could be 
seen as a sign that the MSFD will also be more strictly interpreted and enforced 
in the future. 

The EU has also been important as an actor for triggering new governance 
approaches and dynamic regulatory interaction in the area. In addition, it is much 
thanks to the impact of the EU, that the concept of ecosystem approach has been 
acknowledged and integrated into legal management in the area, through the 
MSFD as well as the BSAP and the HELCOM vision. The EU directives, to a 
large extent, have also set out the basic design for intentional adaptive 
governance structures in the new legal instruments which are part of the legal 
governance structure – in addition to the adaptive features in the Helsinki 
Convention that instead follow from general structures of international law. 

EU laws also contribute significantly to the multidimensional structures for 
law and governance that reflect important polycentric and multi-level features of 
resilience governance; these structures found in the Baltic Sea area have 
influenced the EU to trigger new legislative developments (as above). Moreover, 
the interplay of EU law and international law in the governance of the Baltic Sea 
is the main factor of the polycentric structures, with many levels of governance 
in parallel. This is also due to the new legal instruments adopted, mainly because 
of the EU, which are creating diversity and redundancy. These kinds of structures 
are emphasized within resilience research; whether it is a positive or negative 
feature in a legal context is a complex issue and is more thoroughly discussed in 
Section 9.2.2.3. 

The pathways for participation are created by many factors and many different 
legal instruments. This participation is made possible through both formal and 
informal pathways. However, it is a significant factor that both the MSFD and 
the WFD are actively involving stakeholders in implementation, although this is 
not an uncomplicated matter either in terms of representation or legitimacy. 

In controlling slow variables and creating trust, the EU has had a prominent 
role in triggering new developments and new goals, including the aim of good 
environmental status. It also offers a stricter enforcement mechanism. However, 
while it is clear that the goal (good environmental status by 2020 and 2021) will 
not be achieved, the new dynamic structures created have initiated a progressive 
process where the EU Commission and HELCOM are platforms for managerial 
deliberation. This managerial process could also potentially bridge and push 
issues forward in areas where strict requirements have not been adopted. 



9.2.2 Effective Legal Measures or Mechanisms 

9.2.2.1 General Reflections and Summary 
As to the second question, the study has sought answers regarding what kind of 
legal measures or mechanisms that are effective for addressing environmental 
complexity in regulating diffuse sources of pollution to reduce eutrophic 
substances from land-based sources. The basis for finding such answers has been 
the resilience features that provide important guidance as to the measures, 
mechanisms, and approaches that are effective. The resilience features reflect 
structures and functions that governance systems should aim to integrate to 
bridge the kind of complexity that is inherent in non-linear and unpredictable 
social-ecological systems. Legal governance should then integrate these 
structures, functions and mechanisms. However, the Baltic Sea legal structure – 
as law in general – has other core functions than just providing for effective 
environmental governance. Law is based on a number of general principles 
connected to the rule of law and the function of law as a foundation for stability 
in society and in human interactions. These principles are of fundamental value 
and the primary aim of any legal system. They could be characterized as features 
for social resilience in a context where social resilience is seen as a state where 
social systems are democratic, providing important services or means for its 
citizens well-being, economic stability and general development. 

These answers have been based on theories of social-ecological resilience, and 
more specifically the resilience features chosen for this study and presented 
above. Some of these features are more difficult than others to integrate with 
general legal principles. The core in most of the legal principles comprises 
stability and foreseeability, and it can be argued that this creates obstacles to more 
flexible and adaptive law. This is also true in the international community. The 
overall issue area that is the focus in this study – complex, non-linear 
transboundary environmental problems with unpredictable responses pressures 
and measures – is thus an area often seen to be in conflict with general regulatory 
approaches. Still, this is how most environmental problems evolve and thus 
represent an increasingly important problem in terms of matching with 
regulatory approaches. 

Adaptability and flexibility are the features that most directly strike one as 
being incompatible with legal foundations. Moreover, some of the features are 
more difficult to translate into a legal context, while others – such as participation 
– are well-known concepts in law. Still, the function and aim of participation in 
its general sense differs between law and resilience governance. The overall result 
of integrating and comparing these features with legal mechanisms has shown 
that much of what is emphasized within resilience theories is, or could be, 
reflected by more or less established legal structures and approaches. It also 
shows that to a large extent, new legal features and designs manage to balance 
flexible features with the rule of law. This is also a prominent role of law in 



relation to social-ecological resilience research, where such issues with important 
impact for the social system are given little attention. One legal concept that 
integrates many aspects of the resilience features is the concept of ecosystem 
approach. It is also clear from the study, however, that the effect and ecosystem 
match of the legal application of resilience features are very dependent on the 
way they are pursued, both formally and in regard to operationalization, 
monitoring and control measures. 

9.2.2.2 Adaptive and Flexible Legal Mechanisms 
Assessment of the question of effective measures and mechanisms comprised 
the main part of this study, divided into four chapters representing different 
themes, connected to resilience features. The chapter of adaptive and flexible 
legal mechanisms reviewed adaptability, flexibility and transformability within law. 
International law can provide for adaptivity and flexibility in many different ways, 
both directly and indirectly. How this takes shape in a legal instrument is related 
to issues of institutional design and how the provisions and general obligations 
are formulated. The development of environmental law, with environmental law 
principles, new approaches (not least the ecosystem approach), new structures 
and different kinds of legal mechanisms, has promoted flexible and adaptive 
features in law. Environmental law has been designed to reflect or integrate both 
flexibility and adaptability, with the aim of responding to environmental 
variations and the need for continuous review. Thus, legal regulations can also 
represent the functions of adaptive governance in this regard. This is also the 
situation with the applicable EU directives. They are mainly designed specifically 
to be adaptive and flexible in their approach to regulation of environmental 
problems. While these directives, just like international law, also include 
principles or concepts with specific adaptive or flexible features, they primarily 
integrate flexibility and adaptability through their overall design and their way of 
imposing requirements. International law can be regarded as flexible and adaptive 
in its core structure too, but flexibility is then often a result of a wide margin of 
discretion for the states in implementing the agreement and the fact that the 
requirements in an international agreement are often vague. Such features are 
thus not an intentional design, but instead often due to the complicated process 
of agreeing on a treaty text. However, most international agreements do include 
mechanisms for amending or complementing the provisions, as well as providing 
other elaborations of the main provisions. This is done in response to 
environmental change or change in the knowledge about the problem and its 
solutions – typically an adaptive feature. Regardless of whether these mechanisms 
were deliberately added to these instruments, the features that follow adds 
important functions to the regulatory system, seen in the light of governance for 
social-ecological resilience. However, any flexible legal mechanisms must also be 
seen in relation the overall structure of the legal regime. Flexibility and a wide 
margin of discretion could also create leeway for states in their implementation. 
Thus, the case of wide flexibility – whether intentional or unintentional – should 



be combined with other complementary features, especially a mechanism for 
compliance review. 

Compliance review is connected to the issue of transformability. International 
law and international agreements are built on a structure of both form and 
substance. To accomplish transformability in legal governance, i.e. for law to be 
a substantial driver for change in a social-ecological system, a combination of 
form and substance is of importance. The interplay or relation between these 
different sides to the agreement is significant for its effectiveness. If the 
requirements are not very clear, as in the case of vague substance, more weight 
is given to a thorough system for monitoring and enforcement. Otherwise, a high 
level of flexibility in a legal instrument could contradict the possibility for law to 
control state behavior. These issues were analyzed in Chapter 8, and thus 
conclusions regarding this are found in Section 9.2.2.5. 

For a long period of time the EU has focused on developing open structures 
and new governance. This has been less acknowledged in international law. 
However, the role of international governing organizations has changed rapidly 
in recent decades. This has significant consequences for adaptability and 
flexibility in international institutional structures. The environmental laws of EU 
have developed adaptive features both by creating framework legislation and by 
opening up for more direct cooperation with stakeholders. Additionally, both 
international law and the EU legal regime apply environmental law principles, 
which are definitely an important tool for creating flexible regulatory 
instruments. They are also important in directing focus to the environment and 
ecosystem in regulation. Implementation of the ecosystem approach has also 
brought flexible and open structures into the regulatory instruments. 

The review in the chapter on adaptive and flexible legal features also included 
evaluation of the extent to which such features and mechanisms are reflected in 
the legal instruments applicable to environmental protection and prevention of 
eutrophication in the Baltic Sea area. The new legal instruments for the Baltic Sea 
area have been created and designed to be adaptive and flexible in many different 
ways, and with a clear ecosystem focus. However, the older regulatory 
instruments also include many features that are more or less flexible. As stated 
above, international legal agreements such as the Helsinki Convention can be a 
flexible institution, since the state Parties are free to implement the obligations 
as they see fit. While this freedom is limited by the intent of the agreement, it still 
provides considerable leeway for national and local preferences and their 
prerequisites for implementation strategies. The Helsinki Convention is 
moreover an agreement with a well-developed adaptive system for revising its 
provisions through recommendations and amendments. Another basis for 
adaptivity, flexibility and pluralistic approaches in the Baltic Sea area is the 
multiplicity of legal instruments applicable. The EU legislation, i.e. the WFD and 
the MSFD, has had a prominent role in pushing for new approaches and action 
in the Baltic Sea area. The WFD and the MSFD are based on a goal-oriented 
approach, where the environmental goal steers the actions and measures that 



states shall take. An effect has been new ecosystem-based flexible and adaptive 
legal structures, including the ecosystem approach, and these now represent an 
important complement to the approaches in the Helsinki Convention. 
Additionally, though, the same kind of regulatory structure and the ecosystem 
approach were also integrated within the HELCOM regime through the 
adoption of the BSAP. 

The implementation of the ecosystem approach has also brought more 
flexible and open structures to the regulatory structure of the Baltic Sea. The 
ecosystem approach as a concept is flexible and adaptive, and according to the 
most elaborate definitions, it creates a web of potential mechanisms for adaptive 
resilience governance. Hence, it has been an important contribution to the 
regulatory structures of the Baltic Sea area. As opposed to more general adaptive 
features, the structures and features laid out by the ecosystem approach are 
directly and specifically focused on the ecosystem. However, this does not 
automatically mean that this concept and the proposed structures for regulation 
are adjusted to the appropriate temporal and spatial scale in relation to the 
ecosystem. 

When it comes to issue of compliance review in combination with flexibility, 
related to the legal instruments in the Baltic Sea, the situation looks very different 
if comparing HELCOM and the EU.  Previous surveys of compliance within 
HELCOM have shown varying levels of ambition. In a comparison of the 
implementation of HELCOM Recommendations, for example, a clear divide 
could be detected in the level of implementation between EU Member States, 
the EU accession countries, and the Russian Federation. The EU Member States 
had the highest level of compliance. This result also has implications for the 
development towards closer cooperation with the EU, and the integration of the 
two regimes established by the MSFD and the BSAP. It is also possible to assume 
that the stricter system for compliance review established in the EU will have an 
overall effect and perhaps to some extent compensate for the fact that HELCOM 
completely lacks such competence. 

9.2.2.3 Multidimensional, Dynamic Legal Structures and Overlapping 
Regulation 

The next chapter, which is part of the examination of the overarching question 
of effective measures and mechanisms, explored multidimensional, dynamic legal 
structures and overlapping regulation and reviewed the resilience features 
summarized as cross-scale interaction, multi-level structures, diversity and redundancy. A 
first conclusion is that the combination of multiple applicable legal regimes and 
instruments expresses a polycentric structure and diversity of measures similar to 
the structures emphasized in resilience governance. It is also clear that to some 
extent, such structures create significant change and diversity in approaches and 
measures in the legal regimes. These features and questions are directly related to 
the interplay of international and EU law, which also relates to the first research 



question in the study; the conclusions in this regard were presented in Section 
9.2.1 above. 

Other related issues are diversity of measures and redundancy, allocation of 
authority, coordination and ecosystem match. One of the more difficult 
questions to answer is what the multitude of overlapping regulatory instruments 
and requirements entail for the states that are to implement these. It is not evident 
that the implementation is characterized by diversity, although the multiple 
incentives to take measures accompanying overlapping regulations still resemble 
a form of redundancy. Rational choice theories hold that multiple environmental 
regimes could trigger a race to the bottom if an issue is not strictly regulated. 
Furthermore, actors have increasingly emphasized that the sheer proliferation of 
institutions, issues and agreements places serious stress on the legal system. This, 
it is suggested, creates a number of obstacles for an effective legal system. 

While states seem to implement the different requirements formed by the 
Baltic Sea legal instruments through the same set of measures in their national 
legislation, the parallel obligations imposed by the different legal instruments still 
contribute to increasing the incentives to adopt measures. Due to the flexibility 
in the system and the nested regulatory structures, coordination is necessary to 
create incentives for ambitious and more cost-effective implementation. The 
BSAP also functions as a coordinating platform for the implementation of the 
MSFD. Thus the competence, interpretations, measures and not least compliance 
review are becoming far more nested than they were before these new 
instruments were adopted, i.e. these changes are directly related to the 
establishment of the polycentric regulatory structure. Therefore, as implied in the 
previous section, this new integrated regulatory structure could also have 
consequences for the system of monitoring, enforcement and compliance review. 
The extent of such changes in regard to their effect on enforcement measures 
will also be a determining factor for whether redundancy and the multitude of 
requirements will also entail a higher level of implementation and higher 
ambition in the measures and approaches chosen by states. 

These assessments of compliance and effectiveness regarding new measures 
and instruments are also affected by the possibility to assess the previous level of 
compliance and the measures that were taken. As discussed above and in Chapter 
6, HELCOM has had a limited overview of the level of compliance and measures 
taken. One could argue that this is irrelevant as long as positive results in 
discharge reductions are monitored, but it complicates the ability to assess the 
extent to which different measures and forms of regulations are successful and 
thus determining a good way forward to increase such positive results. As a 
consequence, the potential for further reductions are difficult to evaluate. 

The coordination of measures in the BSAP and the MSFD could be regarded 
as an important contribution to the new regulatory situation. The requirement in 
both these frameworks, establishing that the states shall identify all measures 
relevant for the marine environment and produce implementation plans or 
marine strategies where all measures are accounted for, creates a good instrument 



for marine governance. Although the level of ambition chosen by the states in 
identifying additional measures can be questioned, these plans where all measures 
are taken into account provide a comprehensive picture of both what is being 
done and what needs to be done. Gathering such information and setting 
measures taken in relation to the ecosystem approach for marine waters from a 
larger perspective creates a tool for more forceful action. The process of creating 
these plans, measures and ecological indicators as such is also valuable in 
continuing discussions on measures. Additionally, since the plans and programs 
are to be reassessed in an adaptive evaluation cycle, this is a continuous process. 

The parties have agreed to evaluate the effectiveness of the programs in a 
managerial and adaptive cyclic process at recurring HELCOM Ministerial 
Meetings, where the need for additional measures is also to be assessed. It is not 
clarified what this assessment of additional measures may include, but they are 
to be evaluated in relation to reaching the country-wise reduction targets. As an 
example of the result of these provisions, in one meeting where the crucial 
problem of diffuse pollution from agricultural practices was addressed, for 
example, the Parties also endorsed a range of optional measures for reducing 
nutrient losses from agriculture. 

However, a negative side of the coordination of the regulatory instruments 
and measures in the Baltic Sea area is this focus on measures taken by each state. 
An alternative would have been to take a more holistic ecosystem approach, keep 
focus on the spatial scale of the problem and direct measures to areas where the 
approach would be most efficient or where the pollution levels would be more 
easily reduced. The assessments made during development of the core parts of 
the BSAP are not narrowed down to state level. However, the reduction targets 
for eutrophication and good environmental status in accordance with the BSAP 
are specific for each country in the catchment area. A relevant question is 
whether dividing the reduction targets according to country is the most effective 
and accurate way to regulate eutrophication when this is not how the assessments 
and indicators are set. At minimum, there is a risk that important ecological 
aspects will be lost in this transformation of scientific assessments into measures 
and legal regulations. On the other hand, the background documents to the 
revised targets do emphasize that the pressures of discharges have different 
significance in relation to the different basins of the Baltic Sea. They also take 
into account the pressures that are transboundary. 

Moreover, in some areas the pollution also stems from sources in states that 
are not Parties to HELCOM (or Member States of the EU), and hence are not 
required to reduce their pollution load. Still, their part of the pollution is included 
in the reduction targets set for good environmental status. This demands active 
cooperation with these states to achieve good environmental status. It is even 
stated by HELCOM that the achievement of good environmental status, as a 
result of this situation, is dependent on reductions in non-contracting states. This 
complex situation is ambiguous from a regulatory perspective, but given that the 
regulatory regimes strive for goals that cannot be achieved based solely on 



cooperation by the Parties, it could also be seen as an incentive for further 
diversity and ecosystem perspectives – which might have been left out 
completely before. 

One of the reasons from a resilience perspective for having polycentric or 
multi-level structures is to create ecosystem match. Polycentric and 
multidimensional legal structures do not in themselves create ecosystem match, 
as aimed for in resilience theories. While they provide potential for a more 
dynamic regulatory approach, they are focused on the environmental or 
ecological perspective. Thus, the adoption of the ecosystem approach becomes 
important as a legal mechanism for adjusting measures to the appropriate 
ecological scale and implementing ecosystem-based measures. The ecosystem 
approach and goal-centered regulatory instruments also coordinate the 
polycentric regulatory structures, since they link both the environmental goal and 
other requirements to very specific ecological targets and indicators. Even if the 
goal is not achieved according to the timetable set out, it plays a significant role 
in coordinating polycentric structures. However, in order to create such 
ecological match through this coordination, it is of crucial importance that the 
goals and indicators are relevant and accurately assessed with respect to the 
problem. This is an ongoing process in terms of the Baltic Sea area, with many 
complicated factors to take into account. Still, this process also creates a 
managerial platform for discussion of measures which nevertheless provide 
incentives and initiatives for new measures and further developments of the plans 
for measures. 

9.2.2.4 Participation 
In the chapter on participation, the resilience feature of stakeholder participation was 
reviewed and evaluated. In social-ecological resilience theories, stakeholder 
participation represents a wide spectrum of features and functions, but is 
primarily about assuring that those concerned and connected to an 
environmental problem are involved in planning for measures etc. Similar 
features and functions are also reflected in international and EU environmental 
law. From a legal perspective, participation is also meant to involve those 
concerned in measures and decision-making regarding environmental matters, 
but the concept of participation is generally framed differently. Stakeholder 
participation is also a prominent feature in international environmental law, 
although the term stakeholder is less applicable in a legal context. The essence of 
this term is that someone has an interest in the issues at stake. Sometimes such 
stakeholders are instead presented as actors, NGOs or the public etc. with similar 
intents, but more limited application. Participation or actor involvement takes 
place in many different ways in legal structures as well, through both formal and 
informal pathways. 

Democratic elements are connected to stakeholder participation, both in law 
and how participation is proposed in social-ecological resilience research, and 
especially so in terms of issues of legitimacy and accountability. Where 



participation is provided for, the participatory role will often be to scrutinize laws, 
related decisions and the implementation measures, as well as for monitoring and 
control. Although the concept of legitimacy can be described, defined and 
interpreted from different perspectives, the legal system and the rule of law 
generally rely depending on structures that promote formalized participation. In 
law, public participation and information are important aspects of the democratic 
system. Therefore, the legal structures and pathways for participation have a 
significant impact on issues of democratic legitimacy and could increase 
accountability and transparency in the system, although questions on legitimacy 
and accountability in the system of international law go far beyond this. 

What it means for an actor to be formally concerned in legal terms is a 
requirement defined by certain criteria set out specifically in different regulatory 
regimes and instruments. Different forms of participation in law also provide for 
functions similar or parallel to those emphasized in resilience research, for the 
management context and viewed in a strict legal context. Since the 1970s, 
different forms of participation have increasingly become a component in 
international law. While HELCOM has rather limited access for participation by 
the public, stakeholder participation has been more accessible through the 
adoption of the BSAP. Moreover, since the 1990s most European and Baltic Sea 
states, as well as the EU, are also parties to the Aarhus Convention. This can be 
regarded as a significant statement regarding parties’ attitude towards 
participatory rights and the role of the public, not least NGOs, in monitoring 
environmental decision-making. It guarantees a minimum level of participatory 
rights in national legislation and thus creates a pathway for monitoring by the 
public, including NGOs. 

In legal structures, pathways to participation also create an important basis for 
adaptive measures. However, as suggested by the concept of stakeholders, an 
excessively broad definition of participatory rights is generally not as effective in 
a legal system. However, stakeholders such as scientists, regional interest groups 
and possibly business organizations are included to some extent in legal 
structures. In the Baltic Sea area, these stakeholders form a component of the 
structure of the WFD, the MSFD and the BSAP, for example. They are primarily 
involved in collecting scientific data and creating assessment tools necessary for 
developing plans for measures. In other scenarios, however, wide participation 
instead signifies a lack of assessment of the groups participating and the interests 
they represent. Such participation does not as such entail increased legitimacy. 
Additionally, it is not possible to provide such wide groups of stakeholders with 
legal rights that are often connected to participatory rights, such as the right of 
access to justice, or the right to appeal or review a legal decision. Such rights 
require a narrower selection of concerned parties in order to be operational. This 
is generally compensated for by the fact that NGOs are included and provided 
with such legal rights; thus they can represent both the environment itself and 
broader stakeholder groups. While open channels for participation lead the way 
for adaptive mechanisms, monitoring and information transfer, the roles of 



participation and the pathways for such participation in the legal system are 
different from the concept and form for participation in governance in general. 
This is also the case for the situation in the Baltic Sea. 

While HELCOM has somewhat restricted access to participation for the 
public and NGOs at its meetings, the WFD, the MSFD and BSAP provide, as 
stated above, very different structures. They aim to integrate participatory 
elements. In addition, to some degree there is also more direct access to justice 
on state and the EU institution level, much thanks to the Aarhus Convention. 
However, to judging from ECJ case law, the EU Aarhus Regulation contains 
limitations in its application. This is problematic in relation to far-reaching 
mechanisms for decision-making and setting regulatory indicators that are not 
direct requirements within the directive as such, as found within the WFD for 
example. It is crucial for such regulatory structures to rely on broad access to 
justice if they are to have a chance to review such decisions. The lack of access 
to justice with regard to the ECJ is creating an obstacle, as it largely excludes 
NGOs from having EU decisions reviewed in practice. 

The aim of public participation and public access to justice is different than 
that of stakeholder participation. The formal forms of public participation and 
access to justice are primarily meant to create pathways for individual actors and 
NGOs, so these may react and affect administrative decisions and legal 
judgments, while stakeholder participation is a wider form of participation for 
fostering decisions, elaborating measures and involving relevant expertise in 
greater decision-making. Still, to some extent all three forms of participation 
serve similar purposes and are comparable to the features and functions 
presented with regard to stakeholder participation in resilience theories. The 
possibility to take local knowledge into account in local management is one such 
purpose. This is also a way to create an ecosystem match. Actors involved are 
often referred to as local actors in resilience management. However, since the 
actors concerned in the legal context are defined by legal criteria, this may 
sometimes be interpreted differently in law. Sometimes the actors concerned are 
defined as a smaller circle of actors than those targeted in social-ecological 
resilience management, and sometimes the circle of actors concerned is much 
wider. The legal criteria of being ‘concerned’ do not necessarily stop at local 
actors, but include NGOs and other actors that might have a legitimate interest 
in an environmental matter. 

Another purpose is to build bridges to actors between different institutional 
levels. While the similarity may be apparent at first, other forms of similarities are 
related to the fact that actors concerned still have the possibility to affect at least 
forms and details in the implementation, and often provide significant input. 
They will thus most likely not experience that laws and management decisions 
are something imposed only from above, at least to the same extent as otherwise. 
This is of great importance for the issue of legitimacy (and democracy). The 
participatory features found in the regulatory structure of the Baltic Sea area are 
not implemented as such by the integration of the ecosystem approach. This does 



not diminish the fact that participation is a significant element within the concept 
of ecosystem approach and that it also serves important functions in regard to 
ecosystem match. Participation and the pathways provided for it are of great 
significance for the overall implementation and application of legal instruments 
for the Baltic Sea area. Given that the governance structures set out by these legal 
instruments are flexible and vague, and applied at a high structural level, the 
connections created by participation for application and operationalization are 
crucial, together with the aspects of control and monitoring associated with 
NGO participation. 

9.2.2.5 Operationalization, Enforcement and Compliance 
The final prerequisite for effective legal measures and mechanisms is effective 
operationalization and monitoring. This has also been apparent in each section 
above. Issues regarding monitoring, enforcement and compliance have been 
present as a factor in all conclusions. A measure that is not operationalized 
properly will have little or no effect. As a resilience feature, operationalization is 
related to the aim of controlling slow ecological variables in order to create 
ecosystem change. This is a feature within resilience research that touches upon 
all the other features of resilience governance. Without proper monitoring and 
assessment of indicators, it is difficult to create ecosystem match and an 
appropriate adaptive cycle. The chapter on operationalization, enforcement and 
compliance analyzed the ability of law to control slow variables and feedbacks and 
establish trust-building. The conclusions in this chapter are also closely connected, 
however, to the third overarching question of the study. Thus, the summary 
conclusions presented here are brief, and will instead be reviewed more 
thoroughly in Section 9.2.3 below. 

Effectiveness in controlling slow variables in the Baltic Sea, i.e. the nutrient 
pollution load, is closely related to questions about goal achievement, compliance 
and trust in the legal system. Many factors related to the problem in the social 
and the ecological perspective contribute to the complexity of assessing both 
compliance and potential goal achievement. On the social side are factors such 
as the multitude of sources, multidimensional legal structures, and diffuse 
pollution that is difficult to measure. In addition, weak competence to act on 
potential non-compliance also contributes to inefficiency in this regard, as does 
the fact that the regulatory approaches chosen are characterized by open 
framework structures and that the EU focuses primarily on formal rather than 
substantial implementation of these frameworks. It is also a crucial issue whether 
the adopted ecological indicators are sufficiently and coherently defined, and this 
is not an easy task. On the ecological side, the situation is complicated by factors 
such as the general complexity of the marine ecosystem, with its different basins 
and varying sensitivity; difficulties in assessing the amounts of diffuse pollution; 
difficulties in assessing ecological change due to natural time-lags; and effects of 
measures taken due to these issues. 



However, despite these obstacles, there is also a potential within legal 
structures to contribute to controlling variables and creating trust. The adaptive 
review procedures established by the MSFD and the BSAP create platforms for 
managerial processes within both the EU Commission and HELCOM. While it 
is a slow process, it is possible to identify significant progress in discussing 
measures to address some of the most important pollution sources, such as 
agriculture. This is also connected to the reduction targets. Although the 
reduction targets are not binding, they have crystallized the kind of measures the 
states need to take and the threshold for these slow variables. A managerial 
process, including large amounts of scientific material to which many of the 
stakeholders discussed above have contributed, is also a good basis for trust-
building. This basis for trust-building is especially important when HELCOM 
lacks the necessary competence for compliance review. Moreover, the new 
integrated legal structure includes guidelines and decisions for implementation, 
for example the Common Implementation Strategies for the WFD and the 
MSFD. Thus, while the regulatory contents are flexible, there are many 
compensatory features that create stricter guidance for states. While this might 
not be sufficient to enforce a strict and ambitious level of implementation, it 
could still guarantee a minimum level of compliance. The new structures also 
create platforms and potential for new forms of monitoring and compliance 
review. Therefore, despite these general difficulties and potential obstacles, there 
are also signs of potential for further compliance review and contributions to 
legal application. This will be discussed further in the next section, which aims to 
answer the last question for this study. 

9.2.3 Compliance, Monitoring and Enforcement 
The third question that the study has aimed to answer relates to compliance and 
the possibilities for ensuring monitoring, enforcement and control in complex 
environmental governance. As stated above, most of the resilience features – the 
analytical themes – are interdependent and connected. While they have been 
assessed and reviewed as separate categories or themes, the answer to whether 
they are effective depends much on how they interact, as well as on how they are 
operationalized and enforced. As suggested in the previous Subsection x, there 
are many potential obstacles to effective operationalization and compliance 
within the regulatory structures in the Baltic Sea area. However, the different 
features also contribute to and affect the possibilities to assess compliance, 
enforce measures and perform some form of compliance review. 

The increased flexibility might make it more difficult to assess and enforce 
compliance. On the other hand, with reasonably clear compliance review, this 
flexibility will also be an important feature in providing for effectiveness. 
Flexibility offers the possibility to deal with complexity. The adaptive features 
serve this purpose; they have also introduced a new system for monitoring. As 
stated above, there seems to be a continuous managerial process taking shape as 



a result of the adaptive structures connected to the MSFD and the BSAP, which 
might imply progress towards better enforcement and ecosystem match. In 
addition, the increasing promotion of different forms of participation, not least 
as part of the BSAP and the MSFD system, contributes to this. In fact, when it 
comes to the legal structure of the Baltic Sea with its multidimensional features 
and polycentric system, from an overall perspective it seems as if this structure, 
with its flexible and adaptive features, has instead strengthened the system. This 
is connected to the fact that the compliance review found within the EU has a 
more important role, but also that interpretation of the general requirements has 
become more concrete due to this interplay of regimes and thanks to the 
reduction targets. 

Generally, assessing compliance comes down to a few crucial issues, i.e. 
whether the state Parties are performing their obligations, whether they are 
changing behavior as a result of regulation, and whether the aims of the 
regulation are being achieved. In flexible legal structures with a large margin of 
discretion and without specific requirements on state conduct, like the Baltic Sea 
legal instruments, it is difficult to assess compliance because it is not fully clear 
what the states are actually required to do. Further problems may also occur in 
relation to complex environmental problems where the measures taken are 
difficult to assess. This is a significant problem in terms of the eutrophication in 
the Baltic Sea – it is characterized by time lags and the environmental status will 
not necessarily reflect measures taken – but also HELCOM has had limited 
insight into previous levels of compliance or measures taken. Moreover – as in 
the case of the Baltic Sea regulatory structures – if the international organization 
governing the legal instruments has little competence to act on non-compliance, 
then it is difficult to identify the level of compliance, and the potential 
developments and change in behavior. Besides the fact there is very little on 
which to base any assessments of effectiveness, it also means that mutual trust in 
the region will be weaker. The will to take action and implement forceful 
measures will be less in states if there is a large margin for free-riding and, in 
addition, if the Parties cannot be sure that there is equity in the measures taken. 

The fact that the EU is party to the Helsinki Convention, which furthermore 
creates a link between EU law and international law through the MSFD and plays 
a role in the legal structure in the Baltic Sea area, however, also entails different 
prerequisites for compliance and trust. The majority of the Baltic Sea coastal 
states are EU Member States, and it is thus furthermore a significant factor that 
EU Member States can be held responsible by the EU Court in cases of non-
compliance. On its own this fact could perhaps ensure a minimum level of 
implementation for all HELCOM Parties, except the Russian Federation. 

However, it must be acknowledged that the EU Court has tried only a few 
cases. Furthermore, it is interesting to note that to large extent the cases brought 
regarding the implementation of the MSFD and especially the WFD concern the 
procedural or technical aspects of the directives. The MSFD is still a new 
instrument, and so far only a few cases on compliance and implementation have 



been raised. Only to some extent has the BSAP been taken into account. The 
Commission and the Court have taken action, however, with regard to numerous 
issues of compliance with the WFD and other water-related, marine issues. A 
number of the directives that are incorporated into the framework of the WFD, 
with significance for eutrophication, have also been reviewed with regard to 
compliance –most significantly, a few cases regarding the implementation of the 
WFD, where the substance and principles of the directive have been in focus and 
where the court made a very strict interpretation. If these judgments are pointing 
to the direction for further interpretation and implementation of the WFD and 
perhaps the MSFD, they indicate remarkable changes. 

All in all, the positive effects of the structural changes made in the Baltic Sea 
area, which include features for social-ecological resilience governance, should 
not be underestimated in terms of the possibilities for monitoring, enforcement 
and compliance review. These changes also provide a basis for assessing and 
applying appropriate measures and institutional fit. In addition, HELCOM and 
the EU Commission provide a process of so-called managerial compliance, 
which could lead to gradual improvement in areas where states are reluctant to 
adopt strict requirements. Given the previous background, this is important 
development. It is also important if it leads towards more well-developed 
operational targets that could be used to compensate for the obstacles in 
assessing effectiveness of measures through tracking environmental change. 

The final conclusions of this study are that many resilience features are reflected 
in legal structures and instruments in general. They are also specifically reflected 
in the legal instruments applicable to eutrophication in the Baltic Sea. To some 
extent these features enhance the regulatory system in that they create potential 
regulatory approaches that can be applied to diverse, non-linear and complex 
problems, despite the fact that there are also obstacles to effective 
implementation of many of these features. A significant concept in this regard is 
the ecosystem approach, which has contributed to an adjustment of the 
regulatory features so that they are more centered in the status of the ecosystem. 
In this way, the ecosystem approach also has the potential to create prerequisites 
for a better ecosystem match in both institutional structures and measures taken. 
However, depending on the choice of enforcement and compliance control, such 
measures and the development of effective approaches will vary. 

It can also be concluded that law has the potential to enhance resilience 
governance and provide prerequisites for the features of resilience governance. 
Some legal mechanisms and other legal features defined as resilience-enhancing 
are: 

- Formal pathways for participation; 
- Enforcement mechanisms and control; 



- Formal managerial processes that can coordinate actors and 
environmental assessments; and 

- Providing a basic structure for minimum standards and cooperation 
 
Formal and legally established pathways for participation could contribute to the 
guarantee of legal rights to participation. Participation is an important feature 
both within law and in the perspective of resilience governance. While 
stakeholder participation is generally promoted within resilience governance, it 
could be complemented by a formal right that would then contribute to ensuring 
pathways, which in turn can contribute to safeguarding not only more legitimate 
measures but also adoption of measures that are better adjusted to the problem, 
which are based on relevant knowledge and adjusted to a suitable scale. 

Enforcement mechanisms and control systems are typical features of law. 
They are almost obligatory features of any legal system, and in part they are the 
specific feature that makes the distinction between a general governance system 
and legal governance. The aim is to combine governance strategies and required 
measures with a system that can also control and to some extent force the actors 
concerned to act accordingly. The potential of such a feature – to compel actors 
to some degree and through different mechanisms – is an inherent feature of law 
whose application is sometimes necessary to achieve the goal. Given the effects 
caused by the complexity and flexibility discussed in the previous section, this 
feature is very important indeed – but realizing it is far from straightforward. 

An alternative to strict control mechanisms within law – which could be a 
better fit for flexible legal approaches – is to provide a managerial process. While 
a managerial process could have a facilitative function it is not a strict control 
mechanism, in comparison to a court. It can provide a tool and serve as a 
complement to an open legal structure. What the legal system can contribute to 
in this regard is primarily to set up a formal platform for such processes. This 
framework is often created through international instruments or within the EU. 
Having a formal platform set up for cooperation creates a stable base for 
processes that can further handling of sensitive and scientifically difficult issues. 
This platform can also serve as the basis for different forms of participatory 
action, and informal pressure on Parties and relevant actors to take action. 
Potentially, such a system could also go further in elaborating how resources and 
pollution reduction should be distributed, so that measures can be taken where 
they are likely to be most effective. A kind of managerial process is visible in the 
Baltic Sea legal structures, however, HELCOM still lack competence to act on 
specific non-compliance by a State Party. With more competence given to 
HELCOM in this aspect, HELCOM could also take a more direct and 
differentiated approach in such process and in suggesting measures to comply. 

It is also through these different forms of compliance review and enforcement 
mechanisms that a basic structure for minimum standards and cooperation can 
be guaranteed. General governance for social-ecological resilience could go much 
further in testing different measures and approaches, and experimenting with 



potential measures and aims to provide more incentives for action than could 
generally be achieved though law. However, the kind of cooperation platforms 
and enforcement mechanisms that are connected to a legal system can create a 
basis for implementation of minimum standards and continuous monitoring, 
cooperation and negotiation. This does not guarantee effectiveness or great 
results, but it can lead the way, even when the issues at hand are difficult to solve. 
Furthermore, it often includes actors or parties who, for different reasons, are 
reluctant to take ambitious measures and may keep them at least along the line 
of a minimum level of measures. 

There are also certain areas where the legal structures of the Baltic Sea could 
seem to be failing. For natural reasons some of these areas might fall in the gap 
that unconditionally exists between law and holistic approaches. One such issue 
is of course the focus here on regulating one particular environmental problem, 
eutrophication, despite the fact that the ecosystem and the environmental effects 
of one problem are inseparable from other environmental issues.  Related to this 
is also the issue of setting reduction targets as fixed goal; although this is effective 
from a regulatory perspective, from a holistic resilience perspective it could be 
regarded as a ‘lock-in’ which is not very adaptive. On the other hand, the 
reduction targets for nutrients represent the aim of controlling a main slow 
variable in the ecosystem, and the targets as a regulatory foundation still provide 
for wide flexibility and adaptivity in taking measures. 

Some of these problematic areas could also be better addressed within the 
legal structure. One issue here is that the goals to be achieved within both the 
BSAP and the MSFD (good environmental status in 2021/2020) are not possible 
to accomplish. This is not sufficiently addressed and taken into account within 
the regulatory regimes, despite the fact that this situation might affect both what 
the states should aim at achieving (operational targets) and the level of ambition 
and willingness to work towards this goal. Another issue that the regulatory 
structure with a sufficient ecosystem perspective fails to encompass in its entirety 
is the states concerned versus the involved. The regulatory regimes impose 
requirements and cooperation only between the HELCOM Parties (and the EU 
Member states in the area), i.e. the Baltic Sea coastal states. However, there are 
several states within the catchment area of the Baltic Sea that contribute to the 
pollution load, but which are not parties or directly involved in the cooperation 
regarding reduction measures. The pollution loads that these states produce are 
taken into account in the reduction targets, but the structure does not sufficiently 
address how non-coastal states’ participation in reductions is to be integrated in 
cooperative action. This issue is left for the Parties to solve through separate 
bilateral agreements with these third-party states, or to initiatives by 
environmental organizations. 

Finally, in this section on issues where a regulatory gap or insufficiency is 
identified, is the matter of ecosystem perspective and ecosystem approach. While 
many positive signs have been identified within the regulatory structure and 
cooperation for reduction of diffuse pollution, the design chosen for distribution 



of responsibility among states is problematic. The reduction targets form the 
regulatory foundation for addressing the problem of eutrophication in the Baltic 
Sea. However, while these targets were originally calculated and modeled in 
regard to each sub-basin of the Baltic Sea, the targets are defined in terms of 
specific state-bound targets. This is effective in terms of clarifying the goal and 
regulatory level that each state should aim for when taking measures. However, 
this design could mean that some states will struggle with very costly measures 
that generate relatively little benefit in terms of very limited reductions, while 
there might be other areas of reductions, and other state territories, where more 
significant results can be accomplished with the same resources. Thus there is a 
question here as to whether this system really does create incentives for the most 
effective reduction measures. Ultimately this is also directly connected to taking 
an ecosystem approach. 
 
When reviewing the law for social-ecological resilience, it must be acknowledged 
that these legal measures and mechanisms in law cannot be regarded in isolation. 
Other resilience features are also reflected in legal structures and in measures and 
approaches beyond the law, and are applied through more informal parallel 
developments. These basic features of law are transformed into law-enhancing 
mechanisms, because they are the foundation for work pursued on an 
overarching, transboundary governance level. 



 
 

Avhandlingens syfte är att undersöka rättens roll för skyddet av Östersjöns miljö 
i ett gränsöverskridande sammanhang med fokus på övergödning. De rättsliga 
instrument som ingår i studien är dels internationella avtal och relaterade 
dokument, dels EU-lagstiftning som syftar till att skydda Östersjöns miljö och 
begränsa landbaserade utsläpp. Dessa instrument granskas med avseende på 
deras utformning, ändamålsenlighet och potentiella förmåga att bidra till ett 
effektivt miljöskydd. Som bakgrund och utgångspunkt används en 
tvärvetenskaplig teoribildning med fokus på resiliens i sammanlänkande social-
ekologiska system (social-ekologisk resiliensteori).  Social-ekologisk resiliensteori 
är en teoribildning som bidrar med kunskap och teorier om vad som utgör 
effektiv förvaltning i relation till ekosystem och ickelinjära, komplexa, 
miljöproblem såsom övergödning. 

Övergödning är i dagsläget ett av de mest kritiska problemen för Östersjön. 
Övergödningen har uppstått till följd av alltför stora utsläpp av kväve och fosfor 
från de kringliggande staterna. Östersjöns kuststater har antagit ett internationellt 
avtal som grund för ett långsiktigt samarbete  kring de gemensamma problem 
som bland annat övergödningen utgör. Detta avtal är Konventionen om skydd av 
Östersjöområdets marina miljö (Helsingforskonventionen) från 1992. Utöver själva 
avtalet har staterna dessutom antagit ett antal rekommendationer och program 
samt, senast 2007, en mer specifik gemensam handlingsplan – Aktionsplanen för 
Östersjön. Samarbetet inom ramen för Östersjökonventionen administreras av ett 
särskilt internationellt organ där alla konventionsparter är representerade, 
Kommissionen för skyddet av Östersjöns marina miljö (HELCOM). 

Även Europeiska Unionen (EU) är part till avtalet och därmed an aktör i 
samarbetet. Som en följd har EU också antagit egna rättsakter med syfte att 
skydda havsmiljön och reglera aktiviteter som påverkar miljön i alla EU:s 
havsområden, inklusive Östersjön. Den mest betydande EU-rättsliga rättsakten i 



det här sammanhanget är Ramdirektivet om en marin strategi (2008/56/EG), även 
kallat Havsmiljödirektivet. Direktivet ålägger medlemsstaterna att, med 
utgångspunkt i indikatorer för bedömning av miljöstatusen i Europas olika 
havsområden, upprätta specifika åtgärdsprogram för det  havsområde där staten 
är belägen. Direktivet ska på så vis, genom samarbete mellan de stater som delar 
ett gemensamt havsområde, utformas särskilt utifrån förutsättningarna i varje 
enskilt havsområde.  Målet med åtgärdsprogrammen är att uppnå god miljöstatus. 
Detta direktiv kan ses som komplementärt till Ramdirektivet för vattenförvaltning 
(2000/60/EG), Vattendirektivet, vilket reglerar vattenkvaliteten inom land- och 
kustområdena. Vattendirektivet inkluderar en rad mer sektorspecifika direktiv, 
vilka gemensamt också reglerar sådana landbaserade aktiviteter som har 
konsekvenser för vattenkvaliteten. Alla kuststater i Östersjöområdet, med 
undantag för Ryssland, är också EU-medlemsstater. Därför har EU-rätten, 
parallellt med de internationella reglerna, stort genomslag när det gäller 
förvaltningen av Östersjöns miljö. 

Utöver det faktum att majoriteten av Östersjöns kuststater är EU-
medlemsstater och därmed bundna att implementera Havsmiljödirektivet och 
Vattendirektivet, så finns också en annan länk mellan de EU-rättsliga 
instrumenten och Östersjökonventionen samt HELCOM. Denna länk skapar en 
extra dynamik i den rättsliga förvaltningen. Havsmiljödirektivet har nämligen 
inkluderat en bestämmelse som uppmanar staterna att i den mån det är möjligt 
implementera Havsmiljödirektivet genom befintliga internationella institutioner 
och instrument. För Östersjöområdet innebär denna bestämmelse att staterna 
ska implementera direktivet genom samarbetet i HELCOM och de strukturer 
som Helsingforskonventionen etablerat i området. Från HELCOM:s synvinkel 
har detta medfört vissa fördelar och påtagliga förändringar i arbetet. Det var bl. 
a. med anledning av detta samspel som HELCOM och Östersjöstaterna antog 
Aktionsplanen för Östersjön 2007, vilken i stort återspeglar Havsmiljödirektivet 
men specifikt utformat för Östersjön. 

En av de mest betydande förändringarna som har följt med denna 
strukturförändring är att staterna har integrerat principen om en ekosystemansats i 
den rättsliga regleringen. Ekosystemansats är ett relativt nytt rättsligt begrepp 
som innebär att regleringen ska utgå ifrån ekosystemets status som 
grundläggande faktor för regleringen. Detta begrepp antogs formellt inom 
arbetet med 1992 års Konvention om Biologisk Mångfald och har sedan fått 
spridning. Havsmiljödirektivet föreskriver att medlemsstaterna ska tillämpa 
ekosystemansatsen, och den har sedan även antagits av HELCOM, som avser att 
genomföra ansatsen i takt med att Aktionsplanen för Östersjön får genomslag i 
förvaltningen. Ett tydligt uttryck för ekosystemansatsen i Havsmiljödirektivet, 
som också återspeglas i HELCOM:s Aktionsplan för Östersjön, är målsättningen 
om god miljöstatus, vilken är styrande för de åtgärder och program som staterna 
ska anta. Denna modell för reglering, som lämnar stort utrymme till staterna att 
avgöra med vilka medel detta mål ska uppnås, är också tydligt kopplad till 
ekosystemansatsen och annan nutida miljörättslig reglering där fokus ofta är på 



målet och med medvetet stor flexibilitet och adaptivitet i den rättsliga 
konstruktionen, för att undvika alltför linjär reglering av problem som typiskt sett 
är icke-linjära. 

Detta sätt att bemöta komplexa miljöproblem har också en hel del gemensamt 
med de attityder till miljöförvaltning som diskuteras i relation till social-ekologisk 
resiliensteori. Inom ramen för studien har fyra huvudteman identifierats som 
viktiga parametrar för eller egenskaper hos förvaltningsstrategier inom social-
ekologisk reseilensteori: Adaptivitet, flexibilitet och transformabilitet; Mångdimensionell 
flernivåstyrning, diversitet och redundans; Allmänhetens deltagande; och, Styrning av 
långsamma variabler och förtroendeskapanden. Dessa teman motsvarar alltså 
egenskaper där förvaltningen kan möta problemens komplexitet och icke-
linjäritet som karaktäriseras av oförutsebara reaktioner. Det är också en ansats till 
att också styra de sk. långsamma variablerna i ekosystemen. Långsamma variabler 
är långsamma rörelser eller delar av ekosystemen med funktioner som anses 
särskilt viktiga för systemet som helhet, och som kan påverka hur ekosystemet 
med ekosystemtjänster utvecklas. Det är därför också dessa variabler som är 
avgörande för systemets resiliens. I den utsträckning det går att identifiera vilka 
dessa långsamma variabler är i ett system – som t.ex. nivåerna av kväve och fosfor 
– så bör förvaltningen också vara ägnad att styra dessa, så att de håller sig på en 
hållbar, resilient, nivå och skapar återkoppling eller respons (feedbacks) som 
gynnar de social-ekologiska systemen (dvs. undviker sk. tröskeleffekter). Dessa 
teman har varit grund och utgångspunkt för den analys som har genomförts av 
regelverken inom ramen för studien. Den grundläggande hypotesen har varit att 
det är en viktig roll för rätten att bidra till styrning och förvaltning av resilienta 
social-ekologiska system, med en medvetenhet om att rätten i vissa avseenden 
kanske har andra eller extra uppgifter i dess specifika roll för de sociala systemen. 
Då resiliensteorierna i stor utsträckning har sin grund i naturvetenskaplig 
forskning, vilket påverkar både valda perspektiv liksom termer och vokabulär, 
har målsättningen vidare varit att jämföra ändamål och målsättning med olika 
egenskaper, snarare än en direkt språklig jämförelse. 

Resultatet av studien visar att många av dessa resiliensparametrar återspeglas 
i den gränsöverskridande regleringen för Östersjön. Inte minst adaptivitet, 
flexibilitet och redundans är sådana egenskaper som infogats i reglering – 
exempelvis genom införandet av ekosystemansats och målbaserad styrning. 
Genom sin unika utformning och sammankoppling av olika instrument skapar 
regelverken en dynamisk struktur med reglering och påverkan på flera nivåer i 
styrningen. Dessutom möjliggör de olika rättsliga instrumenten för olika former 
och nivåer av deltagande – både för allmänheten genom enskildas deltagande i 
beslut och förvaltning, liksom för forskare andra experter, organisationer och 
andra sammanslutningar som påverkar och deltar i arbetet på olika sätt och i olika 
nivåer och konstellationer för att genomföra en ekosystembaserad och 
skalmässigt anpassad reglering, som också har legitimitet och i någon mån är 
demokratiskt förankrad. Utöver grundläggande värden deltagande i sig, så utgör 
det också grundläggande egenskaper för att skapa förutsättningar för efterlevnad. 



De rättsliga instrumenten för Östersjön har dock – precis som rätten i stort – 
även andra grundläggande funktioner och principer som måste beaktas utöver 
att genomföra en effektiv miljömässig förvaltning. Rätten baseras i ett antal 
grundläggande principer som också är kopplade till rättsstaten och rättens 
allmänna legitimitet. Dessa principer är ämnade att skapa förutsättningar för tillit 
till rättssystemet och stabilitet i samhället. De grundläggande rättsprinciperna kan 
i vissa avseenden begränsa i vilken utsträckning staterna genomför de rättsliga 
egenskaper som motsvarar effektiv förvaltning enligt resiliensteoriena, i 
synnerhet i relation till flexibilitet och diversitet då detta kan vara motstående 
intressen till stabilitet och förutsebarhet som grund för de övergripande 
rättsprinciperna. I de avseenden det finns en konflikt är det dock viktigt att förstå 
att det också är samma inneboende målsättning i dessa principer som – utöver 
och i samspel med vad som nämndes ovan – är viktiga för efterlevnad, kontroll 
och ett effektivt genomförande av rättsreglerna. Det är alltså grunden för att 
genomföra bindande regler, vilka också i det större perspektivet är grunden för 
samarbete i områden där det kan vara svårt att hitta en framkomlig väg på helt 
frivillig grund. Dessa mer tvingande samarbeten på en rättslig grund, som kan 
skapa en miniminivå av åtaganden trots sviktande vilja från staternas sida, är 
därmed ofta det som behövs för att lyckas hitta lösningar och åtgärder som kan 
styra bort ifrån de kritiska gränser där ekosystemen riskerar att överstiga hållbara 
nivåer för framtiden enligt de grundläggande perspektiven om social-ekologisk 
resiliens. 
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