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Abstract 

 

Salary capping, as a part of a collective bargain agreement, has been a common feature of large 

North American professional teams for many years. In Europe, however, there is controversy 

surrounding salary caps, which stems from the introduction of UEFAs Financial Play 

Regulations in 2012. Today, the professional sports sector is driven more and more by prestige, 

popularity and high revenues, which has caused many professional sports clubs to overspend 

on player salaries. Can salary caps be the answer to such a problem? The special characteristics 

of various salary caps are presented, as the outcome of a legal assessment depend on the way a 

salary cap is structured. Salary caps can create incentives to maintain healthy finances and 

improve the competitive balance amongst teams and sports leagues, but the disadvantage is the 

adverse effects in the market(s) of professional sports. This paper discusses the lawfulness of 

salary caps in relation to Article 101(1) TFEU and explains how they can be justified when 

found to restrict competition on the Internal Market. No legal certainty can be provided at this 

stage, as there is no settled case-law from the Court of Justice of the European Union regarding 

salary caps. Case-law from Article 45 TFEU will help to demonstrate the legal issues that can 

arise when salary caps are imposed through the rules of organizing sports federations in Europe. 

Salary caps are inherently collusive as they lower the cost prices of players in an upstream 

market. The special characteristics of sport can help justify a salary cap and exempt it from the 

scope of Article 101(1) TFEU. The salary cap can be exempted from if it is necessary and 

proportionate to attain a legitimate object. Furthermore, if it is demonstrated that the benefits 

of the anti-competitive agreement outweigh the detriments, the cap will be exempted if it 

satisfies all four conditions laid down in Article 101(3) TFEU.   
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1 Introduction 

 

1.1 Background  

 

The debates surrounding player salaries are highly controversial, but up until today, have not 

been subject to the application of European competition law. For this reason, the topic is 

interesting to examine, as the sports federations and leagues are engaged in economic activities 

to a larger extent today than twenty years ago, and enormous sums are spent on professional 

players that may lead to prestige, revenue and prize money for teams and players. The rules and 

regulations of sports federations can be caught by the Treaty competition provisions. The key 

for the application of the provisions is “economic activity”, which is given a broad 

interpretation in the case-law if the Court of Justice of the European Union (CJEU).  

 

The hierarchal structure of the organization of sport in Europe raises the question if the rules 

set by sports federations should be limited to “purely sporting rules” and what occurs when 

these rules become entangled with rules that have economic effects on the Internal Market. The 

organizing of the decision-making process in sport must ensure that precedence is not given to 

the economic interests of the sports federations. As sports federations usually deal with sport 

and economy, a conflict of interest can easily arise. As a result, it is of great importance that the 

regulatory power of these organizations is not used to promote commercial advantage.1 

 

Ceilings on wage costs in professional have not been common in Europe and have only been 

used in national leagues. Europe’s largest football federation, Union des Associations 

Européennes de Football (UEFA), has introduced special rules in order to prevent large 

European football from becoming bankrupt – the UEFA Financial Fair Play Regulations 

(hereinafter referred to as “UEFA FFPR”). Subsequent to the rules coming into effect in 2012, 

they were not evaluated by the CJEU. Thus, excitement was high when a player’s agent, Daniel 

Striani, lodged a complaint against the UEFA FFPR in 2013. By his side was Juan-Luis Dupont, 

the famous lawyer in the Bosman ruling, which helped a Belgian football player win his case 

against UEFA due to restrictive and discriminating rules regarding transfers and nationality 

clauses). The objective of the UEFA FFPR is to maintain financial sustainability in professional 

                                                           
1 Weatherill, (2009), p. 4-7. 
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football clubs, but what if the rules also improved the competitive balance amongst them? 

 

1.2 Purpose 

 

The purpose of this study is to address European competition law issues related to different 

salary cap systems. The focus is to discuss and assess salary caps in relation to European sport 

leagues, teams and players and address legal issues stemming from agreements and various 

methods of cooperation in professional sport. With an objective approach and inspiration from 

salary cap systems in North America, this study aims to analyze the European development of 

professional sports and address potentially unlawful salary cap systems that can be caught by 

Article 101(1) TFEU.  

 

The following research questions are addressed: 

 

- Are salary cap systems for professional leagues, teams and players determined by an 

organizational body in compliance with Article 101(1) TFEU? 

 

- If salary caps are considered to hamper competition, can they somehow be justified and 

thereby be exempted from the legal framework? 

 

1.3 Method and material 

 

An EU legal method is used for this study. This was chosen as the research questions involve 

the application and justification of anti-competitive agreements in the European Union that may 

fall within the scope of Article 101 TFEU. The EU legal method can be said to contain various 

legal methods for the interpretation and application of EU law.  

 

As this thesis investigates and analyses the relation between salary caps in professional sports 

and European competition law, a legal dogmatic method is used. In this method, sources such 

as legislation, case-law and doctrine are consulted to investigate the content of the applicable 

law. This method has been applied when describing the legal framework related to salary cap 

systems in Europe. 
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Primarily, this thesis considers case-law, doctrine and official documents from the European 

Union when addressing potential competition law issues. The provisions Article 101 and 45 

TFEU are primary law of the European Union. In addition, case-law from the European Courts, 

which are connected to the requirements in the mentioned articles, are presented in the legal 

assessment section of the thesis as it can help to interpret the objectives and meaning of the 

articles. The principle of proportionality laid down in Article 5(4) in the Treaty of the European 

Union (TEU) is an important source and is used to illustrate a potential justification of a salary 

cap system in Europe.2 

 

Article 165 TFEU is related to EU sports policy and, together with the White Paper on Sport, 

is used to describe the importance the EU has given to the special characteristics of sport in 

chapter 2 of the paper. The guidelines and the statements that are presented in this paper are 

considered soft law and non-binding instruments that have been developed by the European 

Commission (hereinafter “the Commission”). They are recognized in the EU as secondary law 

and are valuable to support a legal analysis when applying the EU competition provisions.3 

 

In the fourth chapter, a descriptive method is used when presenting different types of salary 

caps. As salary caps systems are not a common feature of the professional sport sector in the 

same way as in North America, rules of sports federations and doctrine out of the EU are used 

to describe the special characteristics of salary caps and the effect that they may have from a 

competition law perspective.  

 

A more analytical approach is used in chapter 6 and 7 when discussing the reasons behind salary 

caps as well as how leagues, teams and players in Europe and the United States are affected by 

them as a result of differences in sports culture and legal systems. As this study aims to analyze 

salary caps under European competition law and not US law, a comparative legal method was 

not a suitable.  

 

1.4 Delimitations 

 

This thesis will focus on addressing European competition law issues in the sports sector related 

                                                           
2 Hettne & Eriksson (2011), p. 41 ff.  
3 Ibid, p. 46-47.  
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to salary cap systems in Europe using inspiration from various salary cap systems in the North 

American professional sports leagues. A limitation is made to sports governing bodies, leagues, 

teams and players concerning agreements and collaborations that may be unlawful under Article 

101 TFEU in Europe.  

 

The professional sports industry is a large growing sector that raises many interesting 

competition law issues. The thesis will mainly focus on a legal analysis of salary caps under the 

above-mentioned article, but will not address competition law issues regarding sports media 

rights, state aid and organizational aspects of arranging sports events, or any abuse of a 

federations’ dominant position that may be caught by Article 102 TFEU. 

 

It is not possible at this stage to provide legal certainty when it comes to salary caps in the 

market of the European Union. Article 45 TFEU is concerned with the freedom of movement 

for workers and has established case-law concerning restrictive effects of rules set by sports 

organizations. Rather, the purpose of this thesis is to provide a legal analysis from a European 

competition law perspective. Due to the absence of case-law in the area of salary capping, 

Article 45 TFEU and its case-law will function as tools to support the legal assessment.  

 

An additional limitation is also created with regards the more general characteristics of salary 

caps. Therefore, the paper will not provide an in-depth analysis of the controversial UEFA 

FFPR; the description of the regulations is used to exemplify and discuss the objects end effects 

of a certain type of salary cap.  

 

2 The interface between EU sports policy and competition law 

 

2.1 Introduction 

 

In the Walrave case, it was established by the CJEU that EU law is applicable to sport as long 

as the practice constitutes an economic activity inside the Union.4 Nevertheless, the economic 

aspects of sporting activities became an important issue following the ruling in the Bosman 

case in mid 1990s when increasing sums of money for broadcasting rights was paid to large 

                                                           
4 Case 36/74, Walrave and Koch.   
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sporting events.5 Following that, the sporting organizations began to take it upon themselves to 

change their sporting regulations. Due to numerous complaints, the Commission has played an 

important role in the modernization of the rules.6 

 

2.2 Nice Declaration on the Specificity of Sport 

 

The Nice Declaration on the Specificity of Sport was adopted by the European council in 2000 

and states in its first paragraph that:  

  

“[E]ven though not having any direct powers in this area, the Community must, in its 

action under the various Treaty provisions, take account of the social, educational and 

cultural functions inherent in sport and making it special, in order that the code of ethics 

and the solidarity essential to the preservation of its social role may be respected and 

nurtured.”7  

 

The Declaration makes clear that sports federations have a central role, together with Member 

States and sporting organisations, when it comes to the responsibility of how sporting affairs 

are conducted. It also explains that the sporting organizations shall promote and organize their 

specific sports “with due regard to national and Community legislation”.8 

 

2.3 The Commission’s White Paper on Sport 

 

The White Paper of Sport was an initiative by the Commission to energize and lift the discussion 

and collaboration in sports to a European Union level with regards economic and social sport-

related issues. The White Paper on Sport describes the specificity of sport and the application 

of European law to the sports sector from an Internal Market and competition perspective. The 

purpose of the ‘White Paper’ is expressed in the following terms: 

 

“[T]his initiative marks the first time that the Commission is addressing sport-related 

                                                           
5 Case C-415/9, Bosman. 
6 European Commission Press release MEMO/02/127 of June 5, 2002. 
7 Declaration on the Specificity of Sport (2000).  
8 White Paper on Sport (2007), p. 2.  
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issues in a comprehensive manner. Its overall objective is to give strategic orientation on 

the role of sport in Europe, to encourage debate on specific problems, to enhance the 

visibility of sport in EU policy-making and to raise public awareness of the needs and 

specificities of sector. The initiative aims to illustrate important issues such as the 

application of EU law to sport. It also seeks to set out further sports-related action at EU 

level”.9 

 

The White Paper points out that the specificity of sport has been acknowledged and considered 

in several decisions of the European Court of Justice and the European Commission over the 

years. The European Court of Justice stressed in Bosman that “[I]n view of the considerable 

social importance of sporting activities and in particular football in the Community, the aims 

of maintaining a balance between clubs by preserving a certain degree of equality and 

uncertainty as to results and of encouraging the recruitment and training of young players must 

be accepted as legitimate”.10 

 

Sport activity is subject to the application of EU law. This is described in detail in the Staff 

Working Document and its annexes.11 The purpose of the Staff Working Document is to present 

the background, context and, where necessary, rationale of the proposals presented in the 

Commission's White Paper on Sport. The document does not repeat the proposals presented in 

the White Paper and should therefore be read in conjunction with the latter. The numbering of 

the sections of the document follows that of the White Paper as much as possible.12 

 

2.4 The specificity of European sport as a legal concept 

 

In 2009, the “specificity of sport” was recognized in the amended Treaty of the European Union. 

Article 165(2) of the Treaty states that:  

 

“[T]he Union shall contribute to the promotion of European sporting issues, while taking 

account of the specific nature of sport, its structures based on voluntary activity and its social 

                                                           
9 White Paper on Sport (2007), p. 2.  
10 Case C-415/9, Bosman, para 106.  
11 White paper on Sport (2007), p. 13.  
12 Staff working document (2007), p. 7.  



8 
 

and educational function.”13 

 

The “specificity of sport” has become a legal concept established and developed through the 

rulings of the European Court of Justice and decisional practice of the European Commission, 

particularly concerning competition rules.14 The recognition of the specificity of sport requires 

an assessment of the compatibility of sporting rules with EU law on a case-by-case basis.15 

 

2.5 The Communication on Sport 

 

The European Commission adopted a Communication titled “Developing the European 

Dimension in Sport” on 18 January 2011 and was the first issued policy document after Article 

165 of the Lisbon Treaty came into effect. The policy document provides the European Union 

a mandate to support, organize and complement sport policy actions taken by Member States. 

The Communication does not replace the White Paper on Sport from 2007, but builds on its 

achievements and follows a similar structure. It consists of three broad chapters: the societal 

role of sport, the economic dimension of sport and the organization of sport.16 

 

2.6 The applicability of EU competition rules to the sports sector  

 

It is the sports organizations’ job to promote and organize their sports and the applicable 

sporting rules with due regard to national and Community legislation. Sport is subject to 

European law concerning economic aspects and, in several rulings, the Court of Justice has 

stated that European law applies to sports activities, but also recognizes certain special 

characteristics of the sport sector.17 Even if the specificity of sport is recognized as being in line 

with the established case-law, it cannot be interpreted as an exemption from the applicability 

of EU law and thereby justified on that ground.18 

 

 

                                                           
13 European Union, Treaty of Lisbon Amending the Treaty on European Union and the Treaty Establishing the 

European Community, 13 December 2007, 2007/C 306/01. 
14 Halleux (2015), p. 5.    
15 White Paper on Sport (2007), p. 14. 
16 Communication on Sport (2011), pp. 3-4.  
17 European Commission Press release, MEMO/02/127 of June 5, 2002 
18 White Paper on Sport (2007), p. 13. 
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2.6.1 The Meca-Medina case 

 

With consideration to the regulatory aspects of sport, the European Court of Justice stated in 

Meca-Medina19 that the assessment of whether a certain sporting rule is compatible with EU 

competition law must be made on a case-by-case basis. The Court also clarified the impact of 

European law on sporting rules. The conception of “purely sporting rules” was disregarded and 

seen as irrelevant for the question of the applicability of EU competition rules to the sport sector.  

 

The Court determined that the specificity of sport must be considered in the sense that restrictive 

effects on competition, that are inherent in the organization and proper conduct of competitive 

sport are not in breach of EU competition rules if they are proportionate to the pursued authentic 

sporting interest. The need of a proportionality test implicates the need to consider the 

individual features of each case. Therefore, general guidelines on the application of competition 

law to the sport sector are not allowed.20 

 

2.6.2 The MOTOE decision 

 

The European Court of Justice ruling in MOTOE21 confirmed that a sporting body that combines 

regulatory functions with economic activities should be subject to the application of EU 

competition law. Following the landmark Medina ruling, the legal certainty was strengthened 

by the decision in MOTOE where it was established that “purely sporting rules” that 

immediately can exclude such a group from EU competition law does not exist. The decision 

confirmed the Court’s willingness to question the detailed aspects of the organization of sport 

to the scrutiny of EU competition law.  

 

Furthermore, the MOTOE decision affirms that the specific features of sport should be taken 

into account when evaluating the compatibility of EU competition rules with organizational 

sporting rules.22 

 

 

                                                           
19 Case C-519/04 P, Meca-Medina. 
20 White Paper on Sport (2007), p. 15.  
21 Case C-49/07, MOTOE. 
22 Weatherill (2009), p. 3.  
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2.6.3 Conclusions of the two landmark cases: Meca-Medina and MOTOE 

 

Various detailed questions concerning the scope of intervention of EU law into sporting 

practices remained unanswered in Meca-Medina, which leads to the assumption that those 

questions must be resolved on a case-by-case basis. In the MOTOE decision, Advocate General 

Kokott cited Meca Medina and expressed that, “[e]ach individual activity that exhibits a 

connection with sport must on each occasion be examined to ascertain whether it is economic 

in nature or not”. If that is the case, it is necessary to investigate the compatibility with EU law. 

The Meca-Medina ruling acknowledges that sport can be unique, but challenges sporting bodies 

to demonstrate the reasons for this uniqueness. By doing so, it shows that practices which have 

economic effects are still essential elements in sporting competition and consequently 

compatible with EU law.23 

 

There are few rules that can be considered as “purely sporting rules”, thus the MOTOE decision 

follows Meca-Medina in that sense by eliminating far-reaching claims to autonomy made by 

sports bodies. Sport has been, in both above-mentioned cases, handled realistically by the CJEU 

as a sector with economic importance, thus leading it to be caught by the European Treaty. This 

is despite the fact that EU law should handle the special characteristics of sport with a sensitive 

approach.24 

3. Football governing bodies and their economic influence on 

the sport sector  

3.1 Introduction  

 

As the four freedoms of goods, persons, services and capital are economic freedoms, the 

beginning point when assessing a competition law case is to establish that the case involves an 

economic activity that negatively affects the movement within the Internal Market. This section 

will show the regulatory body structure in Europe and demonstrates why sports federations can 

be subject to EU competition law as result of the economic aspects of professional sports.   

 

                                                           
23 Weatherill, (2009), p. 6. 
24 Weatherill, (2007), pp. 48-73.  
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3.2 The organization of FIFA 

 

In 1904, The Fédération Internationale de Football Association (FIFA) was recognized as the 

only football organization with authority to oversee the football sector. Since then, FIFA has 

grown to be a global organization with a total of 208 members from football associations and 

clubs. All decisions taken by the associations must be in the best interest of clubs and leagues, 

professional and amateur, as well as national and regional groups.25  

 

Member associations are not only affiliated to FIFA, but also to their respective continental 

sports governing bodies. UEFA is responsible for organizing international competitions for 

national teams and clubs in Europe.26 These sports governing bodies work closely with FIFA 

in numerous areas and have a strong position in “the football pyramid”. The FIFA Statutes and 

the regulations governing the application of them represent the “constitution” of FIFA and 

world football. These documents and the key values of authenticity, integrity, performance and 

unity underpin FIFA’s mission “[t]o develop the game, touch the world and build a better 

future”.27 FIFA is an association registered in the Commercial Register of the Canton of Zurich 

in accordance with art. 60 ff. of the Swiss Civil Code and has its Headquarters located in Zurich, 

Switzerland.28   

 

The objectives of FIFA can be found in Article 2 of the general provisions and can be 

summarized as follows: to improve and promote the game of football; organize own 

international competitions; draft rules and regulations; monitor association football; provide 

equal opportunities and resources for anyone who wishes to participate; and to promote 

integrity, ethics and fair play with a view to prevent corruption, doping or match manipulation.29 

 

3.3 The UEFA and its relation to FIFA and stakeholders 

 

The Union des Associations Européennes de Football (UEFA) is the governing body of 

                                                           
25 FIFA, All about FIFA, 2011, p. 7. 
26 Ibid, p. 8. 
27 Ibid, p. 6.  
28 FIFA, Statues of 2016, Article 1, paras 1-2.  
29 Ibid, Article 2. 
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European football and has 55 national football associations as its members across Europe.30 

The UEFA is an organization entered in the register of companies under the terms of Art. 60 et 

seq. of the Swiss Civil Code with Headquarters in Switzerland. The organization is also 

politically and religiously neutral.31 Membership in the UEFA is open for national football 

associations situated in the continent of Europe as long as it is based in a country which is 

recognized by the United Nations as an independent state. They must also be responsible for 

the organization and implementation of football-related matters in the territory of their country. 

In exceptional circumstances, a national football association that is situated in another continent 

may be admitted to membership, provided that it is not a member of the Confederation of that 

continent, or of any other Confederation, and if FIFA approves its membership to the UEFA.32 

 

The objectives of the UEFA are to: handle questions related to European football; promote 

football in a non-discriminatory way in the spirit of peace, understanding and fair play; monitor 

football associations and competitions; organize international competitions and tournaments; 

prevent abuse of football; ensure that sporting values always prevail over commercial interests; 

redistribute revenue generated by football; ensure that the needs of the stakeholders in European 

football (leagues, clubs, players, supporters) are considered; and cooperate with FIFA and its 

members.33 

 

The UEFA is allowed to achieve its objectives in various ways, including implementing any 

measures it deems appropriate, such as creating rules, entering into agreements or conventions, 

taking decisions or adopting programs. 

 

The UEFA should be a confederation recognized by FIFA and can, if necessary, define its 

relations and respective jurisdictions with FIFA by contract. The UEFA, as the football 

governing body at the European level, may recognize and involve groups representing the 

interests of the various stakeholders of European football (leagues, clubs, players, supporters) 

in the consultation process in European football matters, provided that they are organized in 

accordance with the UEFA’s statutes, regulations and values and constituted in a democratic, 

open and transparent manner.34 

                                                           
30 Available at http://www.uefa.org/about-uefa/index.html. 
31 UEFA, Statutes of 2016, Article 1, paras 1-2.  
32 Ibid, Article 5, paras 1-2. 
33 Ibid, Article 2.  
34 Ibid, Article 3.  
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3.4 The organization of sport in Europe and its hierarchical structure 

 

The organizational level of sport in Europe is characterized by a monopolistic pyramid structure 

from grassroots to elite levels. Every sport has a national association representing it that 

operates under the umbrella of one European and one worldwide association. An umbrella 

organization is needed due to the organizational aspects of national championships involving 

selection of national teams and athletes for international competitions. The importance of 

freedom of internal organization of sports associations has been recognized by the European 

Courts and the Commission. The European sports model consists of a pyramid structure of 

organization allowing for democratic functioning and a certain degree of solidarity between 

members, combined with open competitions.35 

 

3.5 The Financial Fair Play Rules of UEFA 

 

The Financial Fair Play Rules (FFPR) were developed by the UEFA to aid the clubs in 

maintaining financial balance. The FFPR was adopted by the UEFA in 2010 and came into 

effect in 2012. The FFPR are not completely implemented as the clubs are allowed to have a 

limited loss of specified amounts every year, e.g. EUR 45 million between the 2011/2012 

season and the 2013/2014 season. From the 2014/2015 to the 2017/2018 season, the total 

permitted loss will be EUR 30 million.36 The break-even requirement is the core of the FFPR 

and states that a club is not allowed to exceed its income by more than EUR 5 million during a 

three-year period taking into account the surplus accumulated during the previous two years.37 

The Club Financial Control Body (CFBC) of the UEFA has a list of disciplinary measures that 

it can impose on teams that do not comply with the rules.38 

 

In 2014, the CFCB found that the Serbian club Red Star Belgrade (“FK Crvena Zvezda”) had 

breached the FFPR and excluded the club from the 2014/2015 season Champions League.39 

                                                           
35 Staff working document (2007), note 35-41.  
36 UEFA, Club Licensing and Financial Fair Play Regulations (UEFA FFPR), Edition 2012, Article 61(2)(a-c).  
37 UEFA FFPR, Article 63(2)(b) and 63(3).  
38 Procedural rules governing the UEFA Club Financial Control Body (CFCB), Edition 2015, Article 3 and 29.  
39 Red Star Belgrade excluded from Champions League after FFP breach, The Guardian (June 6, 

2014), https://www.theguardian.com/football/2014/jun/06/red-star-belgrade-excluded-champions-league-ffp-

uefa. 
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Manchester City was found to violate the FFPR the same year, which resulted in a fine of EUR 

60 million to be paid to the European governing body over three years, a 21-player limit to the 

2014/2015 season’s Champions League squad, and a wage cap on the current level.40 

 

The European Commission issued a joint (non-binding) statement in support of the FFPR, but 

does not touch up their compliance with European competition rules.41 In 2013, a complaint 

was lodged with the European Commission against the UEFA and the FFPR by a players’ agent, 

Daniel Striani. The complaint was rejected by the Commission which argued that the rules 

apply to clubs and not players’ agents.42 Striani then lodged a legal challenge in a first instance 

court in Belgium. The Belgian court made a request for preliminary judgment. On 16 July 2015, 

the CJEU deemed the request to be “manifestly inadmissible”.43    

 

4 Salary caps in the professional sports sector 

 

4.1 Introduction 

 
The “salary cap” definition is used by the European Commission and can be described as a 

ceiling on the amount of money that sports clubs can spend on player salaries in professional 

sports.44 One of two common arguments for implementing salary caps it to improve and balance 

the economy of professional clubs in order to maintain a healthy approach to their finances and 

not overspend on payrolls and transfer fees.45 The other argument is the improvement of 

competitive balance in leagues – an argument regularly used in North America to justify salary 

caps.  

 

This chapter will provide an overview of salary caps that can be found in professional sports. 

The description of salary caps focuses on the special characteristics of some of the largest North 

American leagues in combination with smaller European leagues: The National Basketball 

                                                           
40 David Conn, Manchester City take the lead to face down Uefa over break-even rules, The Guardian (May 10, 

2014), https://www.theguardian.com/football/david-conn-inside-sport-blog/2014/may/10/manchester-city-face-

down-uefa-financial-fair-play. 
41 The European Commission, Joint Statement on Financial Fair Play rules. 
42 David Conn, Uefa defeats legal challenge to financial fair play rules, The Guardian (May 20, 2014), 

http://www.theguardian.com/football/2014/may/20/uefa-defeats-financial-fair-play-challenge. 
43 Case C-299/15, Striani, para 39.  
44  Commission staff working document (2007), note 210. 
45  See UEFA FFP, Article 2.  
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Association (NBA), National Football League (NFL), the National Hockey League (NHL) and 

Major League Baseball (MLB), as well as the salary caps outside North America, including 

English Premiership Rugby which organizes the Rugby Football Union (RFU), and the French 

Top 14 which is organized by the Ligue Nationale de Rugby (LNR). 

 

4.2 How salary caps are negotiated  

 

The most common way to implement a salary cap in The North American leagues is through a 

collective bargaining agreement (CBA). A CBA is a negotiated agreement that governs the 

relationship between employers and their employees. The CBAs in the United States establish 

rules and regulations for labor agreements. The agreements differ from sport to sport, but they 

usually relate to issues regarding strikes, lockouts, club discipline, standard pay, college draft, 

etc. The contents of the negotiated agreements usually stem from objectives concerning 

economic regularity that can help foster “competitive balance” among teams and players. The 

CBAs also set out to limit salaries of professional athletes through different types of salary 

caps.46 

 

The concept of a salary cap is defined in the NFL CBA “[a]s the absolute maximum amount of 

Salary that each Club may pay or be obligated to pay or provide to players or player affiliates, 

or may pay or be obligated to pay to third parties at the request of and for the benefit of players 

or player affiliates, at any time during a particular league year“.47 

 

4.3 Team/individual salary caps 

 

A “team salary cap” contains the team’s aggregate salary for salary cap purposes.48 The team salary 

caps, which regulate the clubs’ total wage cost, should be distinguished from those governing 

salaries for the individual player, the “individual salary cap”.49 Salary caps and, especially team 

salary caps, are generally justified by upholding the financial stability of the league and thereby 

limiting clubs’ wage costs.50 This argument is based on the idea that the clubs must be protected 

                                                           
46 Mitchell (2010), pp. 224-225.  
47 NFL CBA, Article 1.  
48 Ibid, Article 1.  
49 Lindholm, (2011), p. 687.  
50 Mitchell (2011), p. 225.  
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from accumulating higher salary costs than they can afford.51 Another common argument in 

support of salary caps is that they lead to a competitive balance in the league games.52 An 

improved competitive balance is considered to have a sporting value in that it provides teams 

more equal opportunity for athletic success, as well as adding economic value, i.e. it may lead 

to increased public interest and thus more revenue. 

 

Team salary caps is undoubtedly the dominant form of salary caps, but the individual salary 

cap occurs in many sports, but then typically as a complement to a team salary cap.53 A good 

example of this is in the NHL, where no player is allowed to earn more than 20 % of the team 

salary cap, the “maximum player salary and bonuses” in a one year period.54  

 

The cap models that are used in the NBA involves a convoluted revenue sharing plan, which 

places a ceiling on players’ salaries for the upcoming season and the caps are set to restrict both 

team spending and player earnings. The NBA CBA has combined ceilings on how much a team 

can spend on players and how much an individual player can earn.55 The NBA has a rule stating 

that players’ maximum salary depends on years played in the league. The salary cap for players 

who have completed 10 years or more of service is, the greater of (a) 35 per cent of the salary 

cap when entering the agreement, or (b) 105 per cent of the salary for the final season of the 

players’ prior contract.56  

 

Similar to a team salary cap, the individual salary cap aims at reducing the pressure on clubs to 

spend more on wage costs.57 Individual salary caps can also be attractive from a player’s 

perspective as they contribute to a more even distribution of the wage settlement between 

players.58 This is particularly evident in the introduction of specific individual salary caps for 

players when they sign their first contract ("the rookie salary cap"). Such salary caps are 

designed to limit new players from using the strong bargaining position they receive through 

“the Draft" to negotiate disproportionately high salaries.59 

                                                           
51 Lindholm, (2011), p. 688. 
52 Mitchell (2010), p. 225. 
53 Lindholm, (2011), p. 688. 
54 National Hockey League, Collective Bargaining Agreement between National Hockey League and National 

Hockey League Players’ Association, Article 50.6(a).  
55 Mitchell (2010), pp. 224-25.  
56 NBA, National Basketball Association, 2011 Collective Bargaining Agreement, para 7(a).  
57 Rasnic & Resch (2010, p. 57 
58 Lindholm (2011), p. 688.  
59 Mitchell (2010), p. 225. The Draft is a system with a pool of eligible players where teams take turns to select 

players that give them exclusive rights to sign that player. The drafts of the large North American leagues appear 
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As professional players’ salaries began to rise in the late 20th century, team owners adopted 

different ways to include that aspect in the operating costs, mainly in the form of collective 

bargaining. The most common approach was the introduction of the salary cap regarding 

individual player salary and the total team salary.60 

 

4.4 Absolute/relative salary caps 

 

Salary caps can be divided into absolute salary caps (the ceiling consists of a threshold which 

is the same for all clubs) and a relative salary cap (the amount depends on individual factors in 

the clubs). An absolute salary cap is the most common and, in many leagues, the most important 

control of wage costs. There are different principles for calculating the absolute salary cap, but 

the cap is typically based on a percentage of the revenues in North American sports.61 In the 

NBA and NFL for example, the absolute caps consist of a percentage of teams’ expected 

revenues.62 

 

Fixed amounts are used in European Rugby. In the Top 14 for example, there is a fixed cap per 

team of € 8,1 million for the total wage costs.63 Premiership Rugby has two fixed ceilings, one 

“senior ceiling” of £6 million and another “academy ceiling” of £100,000.64 

 

Relative salary caps are not that common, but do occur. One example is the UEFA FFPR, which 

is related to the economic results of the teams. The “break-even requirement” requires that 

football club’s expenditures should not exceed the revenues. However, the rules have 

exemptions, e.g. the clubs can spend 5 million Euro more than they earn during a three-year 

period.65 The rules aim to correlate the amount of money clubs spend on player salaries to their 

revenue, thereby limiting the possibility of falling into financial difficulties. The UEFA FFPR 

are related to the organizations’ licensing system, but should nevertheless be considered as a 

salary cap as they limit the clubs’ possibilities to overspend on player salaries.66 

                                                           
as a part of a CBA in the similar way as the salary caps.  
60 Rasnic & Resch (2010), p. 57.  
61 Lindholm, (2011), p. 689. 
62 NBA CBA, Article VII, para. 2(a)(1); NFL CBA, Article 12, para 7.  
63 LNR, Réglement du plafonnement de la masse salariale ’joueurs’, Saison sportive 2010/2011, para 1.2.  
64 RFU, Premiership Rugby Salary Regulations, Salary year 2016-2017, Article 3.1(a).  
65 UEFA FFPR, Article 61 et seq.  
66 Lindholm (2011), p. 689; Commission staff working document (2007), pp. 70-73, (about licensing). 
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The UEFA FFPR differ from other salary caps in that they establish certain economic minimum 

levels, but do not attempt to improve the competitive balance in leagues.67 The nature of the 

relative salary caps is that their balancing-out effect on the clubs’ economic conditions are 

marginal and do not hinder clubs from spending enormous amounts on professional players. 

Instead, they may save them from going bankrupt.68 

 

4.5 Hard/soft salary caps 
 

The salary cap without exceptions, the hard salary cap, can be distinguished from the soft salary 

cap that allows clubs to exceed the ceiling in specific situations. An example of a soft salary 

cap is a "luxury tax" that allows a club to exceed the ceiling provided that financial 

compensation is paid to the other clubs. The luxury tax imposes a penalty on teams that spend 

above a collectively bargained level.69 The NBA uses the luxury tax, which is equal to the 

amount that has been spent above the threshold.70 

 

An additional common construction of a soft salary cap is that the calculation of clubs' wage 

costs does not include all of the actual wages. NBA uses this system, in addition to the luxury 

tax, so that the aggregate wage costs do not cover the players who have played in the club for 

a long period of time.71 The rule was implemented to prevent the clubs from excluding young 

and promising players due to the salary cap.72 

 

A further example of a soft salary cap is in the rules under which each club may exclude one or 

more player salaries from the salary cap, e.g. the Premiership Rugby allows each club to 

nominate a maximum of three players every year that will be exempted from the salary cap.73  

 

The NFL and NHL leagues in North America use a hard cap, which is a cap without exceptions 

                                                           
67 UEFA FFPR, Article 2.  
68 Lindholm, (2011), p. 689. 
69 Mitchell (2010), p. 226.  
70 NBA CBA, Article VII, para 12(f).  
71 Ibid, Article VII, para 6(b), The veteran free agent exemption is also called “The Larry Bird Exemption” was 

created when the Boston Celtics as the first time a team in the NBA, could exceed the cap and re-sign and keep 

their own player Larry Bird.  
72 Wong & Deubert (2011), p. 223. 
73 RFU, Premiership Rugby Salary Regulations, Salary year 2016-2017, Section 1, para 2(j). 
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and no team are allowed to spend above the ceiling for any reason.74 The hard cap has, from a 

sports league perspective, the advantage of effectively protecting teams from “overspending”. 

This is compared to the soft caps, which are created with many exemptions and make it easier 

to exceed the set amounts and thus possibly result in a bad financial situation.75 The NFL, for 

example, has a hard cap and the maximum team salary for 2016 was $15 270 000 million 

without adjustments.76  

 

4.6 Salary floors  

 

Several leagues have also set “salary floors”. The salary floor can be constructed on the same 

principles as the salary cap; the NHL calculates the salary floor by taking 54% of expected 

revenues minus $8 million.77 Other leagues have chosen another construction for the salary 

floors than the salary caps. In the NFL, the salary floor is the “minimum team cash spending”, 

89% of the salary cap. All shortfalls must be compensated if, at the end of the season, the total 

wage costs are below the fixed amount for that season. The teams are obliged to compensate 

the player for the loss directly.78 

 

Some leagues have set individual salary floors, or minimum wages that, much like salary caps, 

can be of different constructions. Individual salary floors exist, for example, in the NBA and 

NFL. The amount depends on how many seasons an athlete has played, which mainly affects 

the salaries of "rookies".79 Salary floors are mainly in the players' interest and are usually used 

as a compromise to motivate the players to accept a salary cap.80  

  

4.7 A short comment on cap constructions  

 

Lindholm suggests that through opposing cap constructions; team/individual salary cap, 

absolute/relative and hard/soft, a better understanding of the different types of salary caps used 

                                                           
74 Rasnic & Rech (2010), p. 60.   
75 See Parlow (2010), pp. 195-196.  
76 NFL Players Association (NFLPA), 2016 Adjusted Team Salary Caps. < https://www.nflpa.com/news/all-

news/2016-adjusted-team-salary-caps> 
77 NHL CBA, para, 50.5(b)(1).  
78 NFL CBA, Article 12, para 9.  
79 NBA CBA Article II, para 6; NFL CBA, Article 7.  
80 See Levine (1992), p. 98. 
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in professional sport emerges. It can also be helpful to distinguish between these types in a legal 

analysis. The division does not provide a complete picture of the construction of salary caps 

and they can, in many cases, be synonymous; a hard cap can, for example, also be described as 

an absolute cap and a relative cap can be the same as a soft cap in some cases. Furthermore, 

dividing salary caps into specific groups does not show on which principles they have been 

calculated, e.g. the factors that determine a relative salary cap or the exemptions that a soft 

salary caps may have. Moreover, the sport leagues tend to combine several of the above-

mentioned salary cap constructions.81 

 

5 Salary caps and the legal framework of the European Union 

 

5.1 Introduction 

 
This chapter will analyze the characteristics of salary caps in relation to EU competition law. 

The starting point for an analysis of salary caps in relation to EU law should be the European 

competition rule. This chapter will focus on establishing the lawfulness of salary caps under 

Article 101 TFEU.82 There has been no formal decisions taken on these issues at this point by 

the Community courts or the Commission. This thesis can therefore not provide a definite or 

exhaustive legal analysis of the problems involved to establish whether the salary cap system 

violates Articles 101 TFEU.83 

 

5.2 The requirements of Article 101 TFEU 

 

Article 101(1) prohibits as incompatible with EU principles: “all agreements between 

undertakings, decisions by associations of undertakings, and concerted practices which may 

affect trade between Member States and which have as their object or effect the prevention, 

restriction, or distortion of competition within the EU, and particular those which:  

 

(a) directly or indirectly fix purchase or selling prices or any other trading 

                                                           
81 Lindholm, (2011), p. 690. 
82 Ibid.  
83 Commission staff working document (2007), pp. 76-77. 
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conditions; 

(b) limit or control production, markets, technical development, or 

investment; 

(c) share markets or sources of supply; 

(d) apply dissimilar conditions to equivalent transactions with other trading 

parties, thereby placing them at a competitive disadvantage; 

(e) make the conclusion of contracts subject to acceptance by the other parties 

of supplementary obligations which, by their nature or according to 

commercial usage, have no connection with the subject of such contracts”. 

 

Article 101 TFEU can only be applied to agreements and concerted practices between two or 

more independent undertakings and to decisions of undertakings. The meaning of the word 

undertaking is therefore essential, as it directly determines the scope of the application of 

Article 101 TFEU. Whereas the EU Treaty does not provide any guidance on how the term 

“undertaking” should be interpreted, it can be deduced from the case-law of the European 

Courts and the Commission that the legal status of the entity does not matter as long as it is 

engaged in some type of economic activity.84 

 

In order for Article 101 TFEU to apply to salary caps, the following conditions must be fulfilled:  

 

- Some form of agreement or other type of concerted practice action between two or more 

independent undertakings,  

- which appreciably restricts or is intended to restrict competition within the common 

market;  

- and which may affect trade between Member States. 

 

5.3 Market definition 

 

In order to analyze competition law issues, a market where the alleged unlawful act has taken 

place must be defined. Defining a market is an instrument to detect and define the limitations 

of competition between firms so that the concrete effects of their behavior on the competitive 

                                                           
84 Van Bael (2011), p. 18 
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environment can be properly analyzed. When the market is defined, it is easier to calculate the 

market shares of the firms involved in the conduct that might fall in the scope of Article 101 

TFEU.85 

 

The purpose of the Notice on Market Definition is to provide general guidance on how markets 

should be defined when considering potential anti-competitive effects of an agreement under 

Article 101 TFEU. A homogenous market definition and a consistent approach to it is crucial 

when applying EU competition law. 

 

The Notice on Market Definition calls for a two-stage analysis of each market:  

 

(1) It is necessary to determine the material scope of the market (the relevant market product 

market).  

(2) It is necessary to determine the geographical scope of the market (the relevant 

geographic market).86 

 

5.3.1 Relevant product market  

 

According to the Notice on Market Definition, “[t]he relevant product market comprises all 

those products and/or services which are regarded as interchangeable or substitutable by the 

consumer, by reason of the products’ characteristics, their prices and their intended use”.87 The 

Notice on Market Definition indicates that the European Commission is more focused on the 

demand-side substitutability that addresses the ability of the users of the product to shift to 

substitute products.88 If a customer sees products as substitutable and is willing to alternate 

between them, this implies that they are likely to be part of the same relevant product market.89  

 

The natural question that arises is if football players be seen as substitutable “products”.  It can 

be argued that the performances of football players are too individual, much like creative and 

artistic performances. When comparing, the playing performances should be considered and 

                                                           
85 Notice on market definition, point 2.  
86 Van Bael (2011), p. 30.  
87 Notice on market definition, point 7.  
88 Jones and Sufrin (2014); Notice on market definition, point 13-14.  
89 Van Bael (2011), p. 31. 
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not the individual characteristics of the players.90  

 

Some authors suggest that professional sports consist of three markets.91 The first is the 

exploitation market. This means that sports clubs and international federations act as 

undertakings and exploit the secondary goods of their performances, e.g. broadcasting rights 

for matches, exclusive distribution systems for ticket sales and merchandising arrangements. 

 

In the second, the contest market, the clubs jointly produce the actual sporting product by 

playing against each other. This is the market where the product in professional sports is 

produced: “the sporting contest”. The important aspect of this market is that it relies on the 

uncertainty of the result as well as the quality of the teams, which points to the necessity of 

competitive balance amongst the teams. If competitive balance is not considered, every match 

would be predictable and end in a draw. Alternately, it would not be satisfying if the two 

opposing teams held a vast difference in the standard of play.  

 

The contest market rests on a third market, the supply market. This is where teams buy and sell 

the “raw material” needed to produce the product.92  The circumstance that the desired raw 

material, “the professional footballer”, involves human beings is a characteristic of many 

branches of the economy in the service sector and does not preclude the application of Article 

101 TFEU.93 

 

The three markets are connected, but it is important to separate them in order to find a precise 

market definition. The relevant market for salary caps is the supply market where teams are 

competing for the most talented players.94 This argument has been supported by Advocate 

General Lenz in Bosman – he stated that European football clubs are united by such economic 

links that they could be jointly considered to have a dominant position in terms of “the 

employment of players”. Furthermore, he stated that the clubs are dependent upon one another 

if they wish to succeed. The Bosman ruling concerned the free movement of workers and 

football players can, in this regard, be considered as workers according to Article 45 TFEU.95  

                                                           
90 Stix-Heckl (2002), p. 87.  
91 Ibid, p 86 ff; See also Parrish (2003), p. 119; Lindholm (2011), p. 692.  
92 Parrish (2003), p. 119.    
93 Stix-Hackl & Egger (2002), p. 87. 
94 See Lindholm (2011), p. 692; See also Stix-Hackl & Egger (2002), p. 87.  
95 Opinion of Advocate General Lenz, Case C-415/93, Bosman, points 281-285.  
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The salary cap system regulates the market for “the employment of players” as the clubs are 

potential buyers of “human resources“.96 In Piau it was found that FIFA constitutes an 

emanation of those clubs as a second-level association of undertakings formed by the clubs and 

that the federation holds a dominant position on the “agent market” where the buyers of the 

services are players and clubs, and the sellers are agents.97 

 

5.3.2 Relevant geographic market 

 

The relevant market is defined in the Notice on Market Definition as follows:  

 

“[T]he relevant geographic market comprises the area in which the undertakings 

concerned are involved in the supply and demand of products or services, in which the 

conditions of competition are sufficiently homogeneous and which can be distinguished 

from neighboring areas because the conditions of competition are appreciably different 

in those area.”98 

 

It follows from United brands that defining the relevant geographic market involves identifying 

the area in which the objective conditions of competition applying to the product in question 

are similar for all traders and sufficiently homogenous for the effect of the economic power of 

the undertaking concerned to be able to be evaluated.99  

 

The process of defining the relevant geographic market is more or less done in the same manner 

as with the relevant product market, which means considering the substitutability on the demand 

and supply side in response to a relative price increase.100   

 

The definition of the geographical market is intertwined with the definition of the product 

market. It is hard to argue against the fact that the entire EU should be considered as the relevant 

geographical market for agreements concerning the sale of broadcasting rights, rules on 

international transfer and even ticketing arrangements for major international sporting events 

                                                           
96 Lindholm (2011) p. 692. 
97 Case T-193/02, Piau v Commission, paras 112-116.  
98 Notice on market definition, point 8.  
99 Case 27/76, United Brands, paras 11, 44 and 53.  
100 Van Bael (2011), p. 31 
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such as the football World Cup.101 

 

The geographical market can probably differ somewhat between different sports and the 

different product markets in sports. As a result of the European model in the organization of 

sport, many clubs compete on a national level in leagues that are organized by the national 

sports governing bodies and the competition market in those cases remains at a national level. 

Nevertheless, when it comes to professional sports, it can be seen that both the exploitation 

market and the player market have been internationalized. Thus, it can be concluded that the 

relevant geographic market for salary caps in most professional sports should cover all Member 

States.102 

 

5.3.3 The importance of defining the relevant market 

 

As mentioned above, the European courts have recognized the importance of defining the 

market. In order to establish if an agreement affects the prevention, restriction, or distortion of 

competition under Article 101(1) TFEU, the market must be defined first. This is also true when 

determining if an agreement appreciably restricts competition or trade. Furthermore, the market 

definition is important for the determination of whether or not an agreement substantially 

eliminates competition in the internal market for the purposes of Article 101(3) TFEU and, in 

many cases, if a block exemption is applicable or not. 103  

 

The General court noted in the Lombard Club case that market definition has a distinct 

importance in cases under Article 101 from the ones under Article 102. The Commission does 

not have to define the market precisely in cases regarding horizontal price-fixing. The Lombard 

Club case concerned a horizontal price cartel and the Commission was able to use a broad 

market definition, including many other banking products that under other circumstances would 

have belonged to separate markets, provided that it could be shown that competition was 

affected.104  

 

 

                                                           
101 Parrish (2003), p. 119. 
102 Lindholm (2011) p. 692; Parrish (2003), p. 119.  
103 Cases T-374/94, T-375/94, T-384/94 and T-388/9, European Night Services, paras. 93-95 and 105.  
104 Jones & Sufrin (2014), p. 62-63.  

http://curia.europa.eu/juris/liste.jsf?num=T-374/94&language=en%20/%20_blank
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5.4 Salary caps as anti-competitive agreements and practices  

 

Many conditions must be met in order for Article 101 TFEU to be applicable. The Commission 

must determine that an agreement between undertakings, decisions by associations of 

undertakings and concerted practices has taken place. Although the term “agreement” is not 

defined in the Treaty, the Commission usually exercises a broad interpretation.105 The broad 

interpretation of agreement serves to include any form of consensus and understanding between 

parties as to their future behavior. In order for it to be an agreement, Article 101(1) states: “it is 

sufficient that the undertakings in question should have expressed their joint intention to 

conduct themselves in the market in a specific way”.106  

 

It is no doubt that the broad definition of agreements used by the CJEU and the Commission 

include, for example, the transfer of players as they are agreements by undertakings or 

associations of undertakings. The regulatory power of the international federation must be 

considered when deciding if the agreements have been reached by undertakings (such as clubs) 

or by an association of undertakings (such as the international federation). When considering 

the statutes of UEFA and FIFA, it is clear that both organizations, FIFA and UEFA, occupy 

regulatory strength. Nevertheless, not all of the rules in these statutes are commercially based.107  

 

The problem for the Commission lies in distinguishing between rules which are inherent to 

sport and rules which are more of a commercial nature. The difference between them is not 

obvious. Additionally, the Commission does not have to be persuaded by the statement by 

sports federations that the object of a particular rule is related to sport as they can examine the 

effect of this rule. Rules that, from the outset, were designed for sporting reasons might have 

assumed greater economic importance due to developments in the sector.108 Consequently, 

sporting rules with commercial implications fall within the scope of European competition law 

and its Article 101(1) TFEU.109 

 

It is not essential for the application of Article 101 TFEU that a salary cap is imposed by an 

                                                           
105 Parrish (2003), p. 113 
106 Case T-1/09, Rhône-Poulenc, para 120.  
107 Parrish (2003), p. 117-118.  
108 Speech by Jean-Francois Pons (1999).  
109 Parrish (2003), p. 117-118.  
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agreement between associations or by decisions by associations of undertakings.110 The anti-

competitive effects that come from decisions by associations of undertakings also fall within 

the scope of Article 101(1) TFEU. Such decisions do not have to be constituted in a formal 

way; codes of conduct, for example, have been seen as decisions.111  

 

The clubs are able to form salary caps when acting together in their own name, which may 

constitute "agreements between undertakings" or by sports federations that adopt and 

implement common rules, which may constitute "decisions by associations of undertakings". 

The latter is more common due to the European sport model.112  Article 101 TFEU not only 

applies to circumstances where undertakings enter into an agreement, it is also applicable when 

undertakings act in concert through the intermediary of an association.113 The association, as 

well as each member, can consequently be liable for an infringement of Article 101 TFEU.114 

 

5.4.1 Can players in teams, organizing leagues and sport federations be considered 

“undertakings” or “associations of undertakings”? 

 

If amateur and professional sport organizations and individuals are participating in activities of 

a commercial or economic nature which involves provision of goods and services, they are 

considered “undertakings” regardless if the activity generates a profit or not. Professional 

players are not considered as undertakings when they are employed by a club.115 Nevertheless, 

even if athletes are employed by a club, they are considered as undertakings when they 

independently conduct economic activities, such as entering into sponsorship agreements, 

etc.116 

 

At first glance, it seems that the main task of the sport organizations is to regulate sporting 

conduct. The off-side rule in football games is an obvious instance of “rules of the game”. In 

                                                           
110 See Lindholm (2011), p. 692.  
111 Parrish (2003), p. 113.  
112 See Lindholm (2011), p. 692.   
113 Van Bael (2011), p. 20. 
114 See e.g., UEFA Champions League, recital 106; Case T-193/02, Piau, para 72.  
115 Opinion of Advocate General Lenz, Case C-415/93, Bosman, points 281-285. 
116 See Siekmann (2012), p. 101; Case C-51/96, Deliège. para 53 et seq. An individual athlete performing in an 

international competition was exercising an economic activity even if there was no remuneration from the 

organizer since the participation generate economic activities (e.g. ticketing sales, transmission of broadcasters, 

sponsorship agreements). The amateur status of athletes does therefore not necessarily remove them from the scope 

of economic activities.  
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spite of this, the sports organizations have an enormous responsibility to guarantee the 

commercial success of their sport. It is uncommon that international sports federations collect 

revenue from national associations, but they do practice other economic activities. In the same 

way, clubs can be regarded as commercial undertakings whose commercial activity involves, 

for example, media distribution, ticket and advertising arrangements and transfers of football 

players. Some clubs even take the form of public limited companies and are quoted on the stock 

exchange.  

 

Furthermore, the players receive salaries for the services they perform. Most of the European 

football clubs are prepared to pay hefty sums to acquire the services of the better players on the 

market. The performance of athletes is in focus, but the clubs are also driven by the commercial 

potential it receives from such performances. As mentioned before, it is not necessary that an 

activity generates profit. Sports organizations are and should be considered undertakings. All 

associations that organize professional sports and have an interest in the salary cap are covered 

by the definition of “undertaking”.117 The notion “undertaking” has been interpreted broadly 

by the CJEU. In Höfner, the Court stated that “[t]he concept of an undertaking encompasses 

every entity engaged in an economic activity regardless of the legal status of the entity and the 

way in which it is financed…”118  

 

What is important to consider when evaluating an agreement or a decision in the sports sector 

is the economic activity that is being conducted. The case-law points to the functions performed 

by the specific bodies in the case. The case-law appears to confirm that the characteristic 

features of an “economic activity” is the offering of goods or services on the market and that 

the activity “could, at least in principle, be carried out by a private undertaking in order to make 

profits”.119 As long as these requirements are fulfilled, it is not relevant if the body is not profit 

making or was not built for an economic purpose.120 

 

Football clubs engage in economic activities and are considered undertakings according to 

Article 101(1) TFEU. The membership of the national football associations consist of the 

football clubs. Therefore, national football associations are associations of undertakings within 

                                                           
117 See Parrish (2003), p. 117.  
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the meaning of Article 101(1) as long as they engage in economic activities. The members of 

UEFA are the national football associations; hence UEFA is both an association of associations 

of undertakings as well as an association of undertakings. UEFA engages directly in economic 

activities and is also an undertaking. Article 101(1) is applicable to these associations of 

undertakings in so far as the activities carried out buy them “[…] are calculated to produce the 

results which Article 101(1) TFEU aim to suppress, and/or the associations intended to and did 

coordinate the conduct of its members on the market”. The Regulations of the UEFA 

Champions League constitute a decision taken by an association of associations of undertakings 

within the meaning of Article 101(1).121 It was later confirmed in Piau that the national 

associations that are members of FIFA can be seen as an association of undertakings within the 

meaning of Article 101 TFEU.122 

 

A case concerning the 1990s Word Cup is a clear example of the importance of the function 

and not the nature of the entity. In this case, the Commission expressed that sporting and other 

associations (the international football federation (FIFA), the Italian football association, 

Federazione Italiana Gioco Calcio (FIGC) and the local organizing committee that conducted 

economic activities) were all undertakings within the meaning of Article 101(1) TFEU.123 

Although it may be considered inappropriate to apply the competition rules to activities 

conducted by sporting bodies, depending on the circumstances, they may apply if the sporting 

body engages in an economic activity.124  

 

Entities within the same legal group form a “single economic unit” and are seen as one 

undertaking if certain conditions are fulfilled. The CJEU specified in Centrafarm that Article 

101 TFEU “[i]s not concerned with agreements or concerted practices between undertakings 

belonging to the same concern and having the status of parent company and subsidiary, if the 

undertakings form an economic unit within which the subsidiary has no real freedom to 

determine its course of action on the market, and if the agreements or practices are concerned 

merely with the internal allocation of tasks as between the undertakings”.125 

 

In contrast, Article 101(1) TFEU applies to agreements that have been concluded between two 

                                                           
121 UEFA Champions League, recital 106-109.  
122 Case T-193/02, Piau, paras 71-72.  
123 The Distribution of package tours during the 1990 World Cup, paras 43-53.  
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independent undertakings if competition is restricted or distorted and the agreements reaches 

beyond the internal allocation of duties. Complaints were lodged by Viho regarding the 

arrangements between Parker and its independent distributors; firms that were not connected to 

Parker by any type of ownership or control. This resulted in a Commission decision that the 

distribution agreements were in breach of Article 101(1) TFEU and the parties were imposed a 

fine.126  

 

The conclusion that can be drawn from the case-law of CJEU is that clubs in a league cannot 

be considered a "single economic entity" and thus escape Article 101(1) TFEU. This is in light 

of the Court’s narrow interpretation of this concept.127  

 

5.4.2 Object or effect of the prevention, restriction, or distortion of competition 

 

When considering if the second criterion for Article 101(1) TFEU is applicable, the nature of 

the agreements is essential. The purpose of the article is the prevention, restriction or distortion 

of competition within the Internal Market and different types of agreements that distort 

competition are listed in the paragraph. The case-law from CJEU and the Commission have 

made the definition of anti-competitive agreements broader.  

 

The scope of Article 101 was extended in Consten beyond horizontal agreements (agreements 

between undertakings operating at the same level in the system of distribution) to vertical 

agreements (agreements at different levels, such as between producers and distributors). 

Additionally, The CJEU held in Consten that, if it can be established that the object of the 

agreement was the prevention, restriction or distortion of competition, it is not necessary with 

a further analysis of the restrictive effect agreement as it will be caught by Article 101(1) TFEU 

due to its object. For that reason, such an analysis is only required in circumstances where the 

agreement in question has the effect (and not the original intention) of being anti-competitive.128 

 

Furthermore, it must be analyzed if sports rules have the potential to prevent, restrict or distort 

competition in the EU. EU competition law is not concerned with rules that have a minimal 

impact on the market. The sport sector has unique features that can be considered when 
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assessing competition issues in the sports sector. Nevertheless, both horizontal and vertical 

sporting agreements have the potential to fall within the scope of Article 101(1) TFEU.  

 

This leads to another question concerning the interface between the sports sector and 

competition law. The elimination of competition is not a main issue in the sports market due to 

the fact that the participants are dependent on each other for their success. If many important 

participants were eliminated, oligopoly in in the markets of sport would probably not function 

well as competition, at least “the competition market” where the product is created, is crucial 

to make the games unpredictable and interesting. In addition, many large sports clubs may 

benefit from the potential use of home-grown players that small clubs developed.129 

 

When analyzing salary caps, the next step is to determine if the salary cap in question “has the 

purpose or effect of prevention, restriction or distortion of competition within the internal 

market”. Professional sports clubs are sporting competitors during the games and competitors 

from an economic aspect when it comes to “selling” their activities to the public, the media and 

sponsors. Furthermore, they are competitors in the supply market for the players who are 

important for the success of the games.130 

 

Under Article 101(1) TFEU, an assessment of an agreement or decision in the sports sector can 

be made with regards to either the object or its effect. It has been established by the European 

Courts that the anti-competitive object or effect “must be taken into account an alternative, not 

cumulative requirements”.131 Regarding the Consten case, as mentioned above, the CJEU has 

expressed clearly that “there is no need to take account of the concrete effects of an agreement 

once it appears that it has its object the prevention, restriction or distortion of competition”.132 

Similarly, a conclusion regarding the object or effect of an agreement was drawn from the 

judgment in the Delimitis case, where the CJEU held that if an agreement does not have the 

object of restricting competition within the meaning of Article 101(1), it is necessary to 

determine whether it has the effect of restricting competition.133 

 

Article 101 TFEU only applies to agreements that restrict competition and, in that respect, the 

                                                           
129 See Parrish (2003), p. 118.  
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term “competition” does not only cover actual, but also potential competition in the relevant 

market.134 The CJEU stressed in European Night that “[t]he examination of conditions of 

competition is based not only on existing competition between undertakings already present on 

the relevant market but also on potential competition, in order to ascertain whether, in the light 

of the structure of the market and the economic and legal context within which it functions, 

there are real concrete possibilities for the undertakings concerned to compete among 

themselves or for a new competitor to penetrate the relevant market and compete with the 

undertakings already established.”135 

 

Salary caps are created to restrict competition for sports clubs, which make them “inherently 

collusive”. This is due to the fact that the clubs are able to maximize revenues and control player 

salaries and influence; however, the question is if they can always be considered horizontal 

anti-competitive agreements or decisions.136 This is an interesting question that may affect the 

choice of the applicable competition provision, but exceeds the scope of this paper and will not 

be thoroughly analyzed in the following sections – the  starting point of this agreement is that 

the teams have voluntarily and collectively agreed to maximize the salaries of professional 

players. In this case, the agreement is horizontal.   

 

A requirement of European Competition law is that horizontal competitors act independently 

in the market when it comes to offering or buying goods and services.137 The sports leagues are 

engaged in price fixing when creating a salary cap system with maximum player costs. A 

buyers’ monopoly (“monopsony”) is thereby formed by the leagues when agreeing on a 

maximum purchase price in order to reduce costs for player salaries.  

 

The sports leagues assume a role as “monopsonizers” when limiting the purchase prices for 

required resources through a salary cap, which means the agreements do not comply with 

Article 101 TFEU. This is due to the fact that other prices would prevail if they freely competed 

for the talented players. For that reason, salary caps have an anti-competitive effect on the 

market.138 The clubs might not be profit maximizers in the same way as other undertakings and 

they might not be aware of a possible infringement of Article 101(1) when implementing salary 
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caps. However, it is not relevant if they comply with the rules in practice, as the object of most 

salary caps, from the outset, is to limit how much a league can spend on player salaries in order 

to keep the wage costs down.139 

 

The CJEU held in Groupement des cartes bancaires (CB) that “[i]t is established that certain 

collusive behavior, such as that leading to horizontal price-fixing by cartels, may be considered 

so likely to have negative effects, in particular on the price, quantity or quality of the goods and 

services, that it may be considered redundant, for the purposes of applying Article 81(1) EC, to 

prove that they have actual effects on the market.”140 The scope of the prohibition becomes 

broad in this way; it can be interpreted that it is not required to examine the effects of anti-

competitive agreements which restrict competition by object.  

 

Advocate General Wahl points out in CB that “[o]nly conduct whose harmful nature is proven 

and easily identifiable, in the light of experience and economics, should therefore be regarded 

as a restriction of competition by object, and not agreements which, having regard to their 

context, have ambivalent effects on the market or which produce ancillary restrictive effects 

necessary for the pursuit of a main objective which does not restrict competition”. 

 

Consequently, the classification of an agreement, which is restrictive by object, must inevitably 

be limited and ultimately apply only to an agreement which inherently presents a degree of 

harm and its negative impact on competition seems highly likely. Advocate General Wahl 

expressed that “[n]otwithstanding the open nature of the list of conduct which can be regarded 

as restrictive by virtue of its object, I propose that a relatively cautious attitude should be 

maintained in determining a restriction of competition by object”.141 

 

Furthermore, the CJEU held in CB that “[a]ccording to the case-law of the Court, in order to 

determine whether an agreement between undertakings or a decision by an association of 

undertakings reveals a sufficient degree of harm to competition that it may be considered a 

restriction of competition ‘by object’ within the meaning of Article 81(1) EC, regard must be 

had to the content of its provisions, its objectives and the economic and legal context of which 

it forms a part. When determining that context, it is also necessary to take into consideration 
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the nature of the goods or services affected, as well as the real conditions of the functioning and 

structure of the market or markets in question”.142  

 

The conclusion that can be drawn from the cited case-law and Advocate General Wahl’s 

opinion in relation to salary caps is that caution must be taken when examining if the agreement 

has the restriction of competition as its object. If that cannot be clearly established, it is 

important to examine the actual and/or potential restrictive effects that the agreement may have 

on competition. Salary caps come in different forms and, while some of them are created to 

maintain financial sustainability of professional sports clubs, others attempt to enhance 

competitive balance in order to keep the sport viable and interesting to spectators. The object 

of negotiated salary caps in the Northern American leagues often use both financial stability 

and competitive balance to promote the existence of salary caps.  

 

The European courts can take the subjective intentions of leagues for imposing salary caps into 

account when assessing them, although it is not a necessary condition to establish whether the 

agreement is anti-competitive or not. The option of taking the intention expressed by the parties 

into account, should be used as a subsidiary or supplementary consideration and cannot replace 

a detailed examination of the terms and the objectives of the conduct in question. The parties 

cannot rely on the absence of an intention to breach the prohibition laid forth in Article 101(1) 

TFEU. It is also insufficient to simply demonstrate the existence of such an intention in order 

to reach the conclusion that the measures taken by them involve an anti-competitive object. The 

intention of the parties should not be considered in cases where it is necessary to assess the anti-

competitive effect that the conduct of the undertaking may have.143  

 

Advocate General Wahl expressed in CB that “[i]dentification of an ‘anticompetitive object’ 

requires a properly objective examination, irrespective of the will of the parties. [..] any 

intentions expressed by the participants in a supposed restrictive agreement, decision or 

concerted practice, like any legitimate objectives pursued by them, are not directly relevant in 

examining whether the agreement, decision or practice has an anticompetitive object”.144  

 

The effects on a market that contain a system of salary caps, is that teams which lack “cap 
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space” cannot bid on players, leading to restriction of competition. The same applies to an 

individual salary cap that prevents teams from competing for players with salaries above the 

ceiling.145 Advocate General Lenz expressed in Bosman that the transfer rules as well as the 

nationality requirements are covered by Article 101 TFEU as the rules were restricting clubs 

from competing for players which lead to that the existing level of competition could be 

maintained.146 Salary caps affect competition in this way, irrespective of whether the salary cap 

is hard or soft, or relative or absolute. However, the salary caps’ restrictive effect on competition 

does vary, depending on their structure.147 

 

5.4.3 An appreciable effect on competition and trade 

 

Article 101(1) TFEU is only applicable for agreements that have an appreciable effect on 

competition.148 The CJEU recognized a de minimis doctrine in 1969 where the restrictive effect 

on trade must be “appreciable”. The function of the de minimis rule leads to the wording of 

Article 101(1) TFEU regarding agreements, which state that restricting competition can be 

exempted if certain requirements are fulfilled.149 In Völk, the Court ruled that “[a]n agreement 

falls outside the prohibition in Article [101(1)] when it only has an insignificant effect on the 

markets, taking into account the weak position which the persons concerned have on the market 

of the product in question”.150  

 

As the provisions of Article 101 TFEU do not consider agreements that are of minor 

significance, some cases are subject to the de minimis rule. In those cases, a negative clearance 

will be issued by the Commission in a formal decision when the potential anti-competitive 

agreement is not caught by Article 101(1). This means that the Commission will not institute 

proceedings either upon a complaint or on its own initiative.151 

 

The CJEU has emphasized a distinction between “infringements by object” and “infringements 

by effect” that can be considered from different perspectives – some types of agreements can, 
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by their nature, be injurious to the functioning of natural competition.152 It is important to note 

that an “appreciable effect on trade” is different from the concept of an “appreciable restriction 

of competition”.153 The CJEU clarified in Expedia that an agreement which may affect trade 

between Member States and which has as its object the prevention, restriction or distortion of 

competition within the Internal Market constitutes, by its nature and independently of any 

concrete effects that it may have, an appreciable restriction of competition. The Notice on De 

Minimis does not, for the mentioned reason, cover agreements which have as their object the 

prevention, restriction or distortion of competition within the internal market.154  

 

The thresholds established in the Notice on De Minimis serve as guidelines and are not binding 

for the courts in an assessment of the anti-competitive effects of an agreement. It is therefore 

possible that agreements that exceed the thresholds do not constitute an appreciable restriction 

of competition.155  

  

Per the Notice on De Minimis, an agreement between undertakings, which may affect trade 

between Member States and which may have as their effect the prevention, restriction or 

distortion of competition within the internal market, do not appreciably restrict competition 

within the meaning of Article 101(1) of the Treaty: 

 

(a) if the aggregate market share held by the parties to the agreement does not exceed 10% 

on any of the relevant markets affected by the agreement, where the agreement is made 

between undertakings which are actual or potential competitors on any of those markets 

(agreements between competitors) (2); or 

 

(b) if the market share held by each of the parties to the agreement does not exceed 15 % 

on any of the relevant markets affected by the agreement, where the agreement is made 

between undertakings which are not actual or potential competitors on any of those 

markets (agreements between non-competitors). 
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In cases where it is difficult to classify the agreement as either an agreement between 

competitors or an agreement between non-competitors, the 10% threshold is applicable.156 

 

Salary caps that have been established by large sports federations, such as UEFA or FIFA, at 

an international European level, and national leagues with a large influence, as in the English 

and French rugby leagues, have large market shares and would for that reason not qualify for 

the De Minimis exemption. Nevertheless, it is possible that smaller national leagues with a 

relatively weak position on the European market could use the de minimis rule for their salary 

cap to be exempted from the competition rules.157 

 

5.4.4 An appreciable effect on trade between Member States 

 

The next question to be answered is if sports rules affect trade between member states. The 

European sport model is based on a single structure model. That means that the activities of 

national associations are monitored by international federations. The sports federations are 

responsible for regulating sports competition within their jurisdiction through rules and 

decisions. Consequently, many sporting rules have international influences and effects.158 

 

The third condition of Article 101(1) TFEU concerns the requirement that the agreement "may 

affect trade between Member States”. This requirement is also known as the “effect on trade 

concept”. Agreements that affect only one member state or countries are not likely to fall under 

Article 101(1) TFEU. Guidance on the assessment of whether the agreements affect interstate 

trade patterns can be found in the case-law of the CJEU and the Commission Notice on the 

effect of trade concept.159 

 

The requirement has been interpreted broadly by the CJEU and it is unusual that the criterion 

is not met. One of the few cases in which the criterion was not met was in Hugin, where it was 

acknowledged that the EU does not have jurisdiction over cases if the effects of an agreement 

or conduct are connected to a single Member state.160  
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158 Parrish (2003), p. 118.  
159 Ibid, p. 113.  
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Rules affect free movement and can affect trade even if they are not typical “goods”, as the 

concept of “trade” is related to everything that may have a negative impact on trade in the 

European Union. This is probably the reason that the concept of trade must be given a broad 

interpretation.161 Advocate general Albers expressed in Lehtonen that “[i]t must therefore be 

possible to find that trade is affected in a case in which the exercise of fundamental freedoms 

is obstructed”.162 

 

It is clear that salary caps, which have been implemented by international or European 

federations, and that are applied in several Member States, may affect interstate trade. Salary 

caps that have been adopted by national federations, which are directly applicable in only one 

Member State and do not prevent access for foreign competitors, can fulfill the effect on trade 

criterion if they influence the pattern of trade between Member States with sufficient 

probability.163 Salary caps affect cross-border activities by restricting players’ movement within 

the EU, which would probably be enough for national salary caps to fulfill the effect on trade 

criterion.164 

 

The Effect on Trade Guidelines introduce a “no appreciable affectation of trade”, (the NAAT-

rule), that establishes general principles indicating when trade is normally incapable of being 

appreciably affected.165 The de minimis rule concerns the appreciable restriction of competition 

and the effect on trade concept is structured and applied in a similar way; the CJEU has 

interpreted that agreements that only have a marginal effect on trade within the EU fall outside 

the scope of Article 101 TFEU. Therefore, the effect on trade can be considered 

“appreciable”.166  

 

The Commission introduces two cumulative conditions that must be fulfilled before the effect 

on trade criterion should be considered appreciable. The first is that “the aggregate market share 

of the parties on any relevant market within the Community affected by the agreement does not 

exceed 5 percent”. The second states that “in the case of horizontal agreement the aggregate 

annual Community turnover of the undertakings concerned in the products covered by the 
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agreement does not exceed 40 million Euro”.167 

 

The NAAT-rule creates a negative rebuttable presumption that trade between Member States is 

not capable of being appreciably affected. The rule applies to all agreements or practices that 

fall below both thresholds regardless of the nature of the restrictions contained in the agreement, 

including hardcore restrictions found in the Commission block exemption regulations and 

guidelines.168 When calculating the turnover threshold, the total sales of the products in the 

Community, excluding tax during the last financial year, is calculated; the sales between entities 

that form part of the same undertaking (“single economic entities”) are excluded.169 

 

Small leagues in Europe could, in theory, implement salary caps due to their low turnovers 

(which are small in comparison to competing European leagues) without affecting the interstate 

trade.170 

 

6 Possible justifications and exemptions for salary caps  

 

6.1 Introduction 

 

Salary caps can be compatible with EU law even if they have been found to restrict competition 

and free movement in the market. The following section will analyze possible justifications for 

salary caps in order for them to be exempted from the legal framework. Salary caps may be 

exempted if they are included in a collective bargain agreement (CBA), if they meet the 

conditions in Article 101(3) TFEU, or if they can be viewed as necessary and proportionate due 

to a dire common interest.171 

 

6.2 Collective bargaining agreements  

 

In North American leagues, the salary cap is usually regulated in CBAs, which is different from 

the European tradition. The most common manner to deal with sports matters in Europe is 
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through unilateral decisions from sports federations, which is a feature of “the European sport 

model”.172 The players in these professional sports teams are viewed as workers while teams, 

leagues and large sports federations, which act as intermediaries, are undertakings and/or 

associations of undertakings. The players that have their employment regulated in a CBA are 

therefore not considered as undertakings in the meaning of article 101(1) TFEU.173   

 

The CJEU has a similar view of CBAs, as the courts in the United States emphasized in Albany 

that “[i]t is beyond question that certain restrictions of competition are inherent in collective 

agreements between organizations representing employers and workers. However, the social 

policy objectives pursued by such agreements would be seriously undermined if management 

and labor were subject to Article 85(1) of the Treaty when seeking jointly to adopt measures to 

improve conditions of work and employment”.174 Article 101(1) TFEU is therefore not 

applicable to CBAs that have been concluded between representatives of workers and 

employers who desire to improve working conditions in the social policy in Europe.175  

 

One of the Treaty’s objectives from the outset was to ensure that competition in the Internal 

Market was not distorted and that a high level of social protection and employment was 

achieved. If Article 101(1) TFEU applied to agreements that had been negotiated to improve 

conditions of work and employment, the latter objective would not be possible to reach.176 

Consequently, such agreements do not, “[b]y reason of its nature and purpose”, fall within the 

scope of Article 101(1) TFEU.177 

 

The conclusion that can be drawn from Albany is that it is not enough that the provisions have 

been formalized in a CBA. To be exempted from competition law, the entire agreement must 

have a socio-political purpose which aims at improving working conditions.178 

 

The case-law of the CJEU balances the management’s freedom of establishment and freedom 

to provide services with a union’s right to take collective action. The Union’s fundamental right 

to take collective action must have the legitimate aim of protecting workers instead of restricting 
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a company’s freedom of establishment. EU law and US federal law has the same approach to 

this issue; the collective rights of workers cannot go beyond what is necessary to protect a 

legitimate aim.179  

 

The case-law does not offer a corresponding exemption from the right of free movement of 

workers.180 The conclusion is that it would be possible to challenge a collective based salary 

cap under Article 45 TFEU. The legal arguments for a CBA shape to a salary cap are thereby 

weakened, as a salary cap which can be justified under Article 45, can be justified under Article 

101 TFEU in most cases. It is mainly non-discriminatory individual salary caps, which do not 

restrict the free movement, that possibly have a chance in escaping EU law through the 

collective form.181 

 

6.3 Can the salary cap be exempted under Article 101(3) TFEU? 

 

This section will mainly discuss whether a hard or soft cap, which is established by large sports 

federations in Europe, can be exempted under Article 101(3) TFEU. Article 101(3) TFEU 

provides that an agreement or practice, which is caught by article 101(1) TFEU, can be exempt 

if four cumulative (two positive and two negative) conditions are satisfied.182 The four 

conditions are also exhaustive, which means that the exemption applies if the conditions are 

fulfilled, and may not be dependent on any other condition.183  

 

The restrictive agreement:  

 

- must contribute to improving the production or distribution of goods (or services) or to 

promoting technical or economic progress; 

- must allow consumers a fair share of the resulting benefit;  

- must not impose on the undertakings concerned restrictions which are not indispensable 

to the attainment of these objectives; and 

- must not afford undertakings the possibility of eliminating competition in respect of a 
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substantial part of the products in question.184  

 

Exemptions under Article 101(3) TFEU are efficiency-based, thus it is possible that some types 

of salary caps would qualify for an exemption under Article 101(3) TFEU. This is due to the 

outcome of the assessment, which depends on if the benefits outweigh the restrictions on 

competition.185 It has been established that salary caps do restrict competition within the Internal 

Market and that they fall within the scope of Article 101(1) TFEU. An assessment concerning 

if the salary cap can qualify for a block exemption must be done before applying Article 101(3) 

TFEU. Consequently, a debate arises about whether the salary cap can be considered a 

horizontal or vertical agreement. This thesis has taken the horizontal approach; teams in 

European professional sports leagues have concluded an anti-competitive agreement that limits 

the amount each team can spend on player salaries. The block exemption on vertical agreements 

is therefore not applicable in this case.186  

 

The first condition refers to goods, but applies by analogy to services.187 The first condition, 

read together with the second condition, does not seem to be difficult to fulfil in the case of an 

imposed hard cap. It has been established that salary caps restrict competition in an upstream 

market by limiting the amount that can be spent on player salaries. Such restrictions can 

potentially enhance the competitive balance in a league. This leads to more even and exciting 

games due to less predictable results – an improvement that consumers would benefit from in 

the downstream market. If a better sporting product is created, spectators, media and advertisers 

would benefit from the salary cap from an economic point of view.  

 

These conditions will not be as easy concerning a soft cap, as it does not eliminate the financial 

advantage of the larger clubs. Some soft caps (e.g. the luxury tax) do penalize clubs when 

exceeding the caps, which can create an incentive not to overspend. However, it is doubtful in 

the long run that clubs would refrain from exceeding the cap – they are determined to obtain 

the talented players for an upcoming season in order to maintain the status as one of the top 

teams in a professional league.188  

 

                                                           
184 Van Bael (2011), p. 24.  
185 Lindholm (2011), s. 698. 
186 Guidelines on vertical restraints, pp. 4-6; Vertical restraints block exemption, Article 1.   
187 Guidelines on the application of 101(3) TFEU, point 48.  
188 Scheira (2007), pp. 737-738; Snyder (2009), s. 520.  
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Is it important that the benefits from the agreement are found in the same market as the 

detriments? It has been suggested in this paper that professional sports consist of more than one 

market.189 It is not clear at this stage how the European courts or the Commission would view 

relevant markets in relation to professional sports, but the Commission has recognized that 

benefits can be considered in other markets under certain conditions:  

 

“The assessment under Article 81(3) of benefits flowing from restrictive agreements is in 

principle made within the confines of each relevant market to which the agreement 

relates. […] However, where two markets are related, efficiencies achieved on separate 

markets can be taken into account provided that the group of consumers affected by the 

restriction and benefiting from the efficiency gains are substantially the same”.190 

 

The third condition is much more difficult to satisfy when it comes to the hard salary cap as it 

involves a least restrictive means test: (1) the restrictive agreement as such must be reasonably 

necessary to achieve the efficiencies, and (2) the individual restrictions of competition that flow 

from the agreement must also be reasonably necessary for the attainment of the efficiencies.191 

Here it must be established that it is not possible to achieve enhanced competitive balance and 

less predictable results in a less restrictive way. It can be argued that the teams in a league, 

through cooperation for competitive balance, form a joint venture (JV) and that the salary cap 

is necessary to attain uncertain outcomes – an essential part of the organization.  

 

A soft cap is more likely to fulfil the third criteria as it is a less restrictive measure. As 

mentioned before, regarding the first and the second condition, it is unlikely that a soft cap 

would improve competitive balance. The UEFA FFPR is a clear example of a cap that is 

relative, in the sense that it relates to the economic results of the clubs so that clubs “break 

even”, and soft in the sense that it does not have a maximum ceiling for how much each team 

can spend on player salaries. The football clubs that join UEFA’s Champions League and 

Europa League cannot have their costs exceed their revenues. If the clubs exceed their limits, 

                                                           
189 See supra note 92.  
190 Guidelines in the application of Article 101(3) TFEU, point 43. In Case T-86/95, Compagnie Générale 

Maritime, paras 343-345. The Court of First Instance held that Article 81(3) does not require that the benefits are 

linked to a specific market and that in appropriate cases regard must be had to benefits ‘for every other market on 

which the agreement in question might have beneficial effects, and even, in a more general sense, for any service 

the quality or efficiency of which might be improved by the existence of that agreement’. Importantly, however, 

in this case the affected group of consumers was the same. 
191 Ibid, point 73.  
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the UEFA CFCB can impose different types of penalties, which can be viewed as a type of 

luxury tax.192 The object of this type of cap is to hinder large football clubs from becoming 

insolvent, not to improve the competitive balance between them. It is difficult to see that this 

type of cap could fulfill the third criterion in Article 101(3) TFEU. Nevertheless, it is not 

impossible that other types of soft caps can satisfy the three above-mentioned conditions by 

improving the competitive balance. Competitive balance leads to uncertain outcomes, which 

creates better products in the market(s); it all depends on how the caps are structured and 

motivated so that the created benefits outweigh the restrictions on competition.  

 

The fourth condition is fulfilled in both cases, as the clubs outside a large sports federation, 

such as UEFA, would not be affected by the salary cap. This is because the non-participating 

teams can continue to compete and bid on talented players. If the cap is created to improve 

competition between clubs, it does nothing to prevent new clubs from entering the market. In 

that case, there are no disadvantaged competitors regardless if the cap is hard or soft.193  

 

It is not difficult to view the salary cap as a cartel from a competition law perspective. Large 

cartels do not normally have a chance to demonstrate that all the four criteria in Article 101(3) 

TFEU are satisfied.194 Where the conditions of are not satisfied, the agreement is null and void, 

cf. Article 101(2) TFEU. However, it is not impossible that a salary cap would survive the 

scrutiny of the CJEU due to its connection to the sports sector, an area of EU law that in justified 

cases, can be exempted from the competition rules. This has been proven in Meca-Medina, 

where the CJEU approved of anti-doping rules that, in other areas of the Internal Market, would 

most likely qualify as rules created by a cartel.195 The following section will discuss other 

possible justifications of the salary cap and show how the cap can escape from being caught by 

European competition law rules in cases where it cannot be exempted with the aid of Article 

101(3) TFEU.  

 

6.4 A justification based on European general interest 

                                                           
192 Procedural rules governing the UEFA Club Financial Control Body, Edition 2015, Article 3 and 29.  
193 Scheira (2007), pp. 737-738.  
194 Jones & Sufrin, p. 678.  
195 See Case C-519/04 P, Meca-Medina, para 42 et seq. The CJEU looked at the overall context in which the 

rules were adopted, and concluded that the objective of them was to combat doping for competitive sport to be 

conducted fairly. The penalties were viewed as necessary to reach the objective and inherent to the anti-doping 

rules.  
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Article 45 TFEU contains two statutory exceptions: “limitations justified on grounds of justified 

public policy, public security or public health”. None of these exceptions can be relied upon to 

support the salary cap.196 

 

The salary cap can be exempted if it can be shown that the restriction is justified by “the general 

interest” and is necessary and proportionate for the achievement of this objective. In Gebhard, 

the CJEU emphasized four conditions that must be fulfilled: “[t]hey must be applied in a 

nondiscriminatory manner; they must be justified by imperative requirements in the general 

interest; they must be suitable for securing the attainment of the objective which they pursue; 

and they must not go beyond what is necessary in order to attain it”.197  

 

The same reasoning applied to sports in Bosman. The CJEU held that the rules must pursue a 

legitimate aim that is compatible with the Treaty by pressing reasons of public interest and that 

the application of the rules would not go beyond what was necessary to achieve that aim.198 The 

CJEU later confirmed its standpoint in Lehtonen, where it stated that “[m]easures taken by 

sports federations with a view to ensuring the proper functioning of competitions may not go 

beyond what is necessary for achieving the aim pursued”.199 

 

Furthermore, it is possible that an anti-competitive agreement between undertakings or a 

decision of an association of undertakings can escape the prohibition in Article 101(1) TFEU. 

It is justified when considerations are made to the overall context in which it they are taken. 

That account must be taken concerning the objectives of the agreements or decisions and if the 

effects that emerges due to the restriction of competition are inherent to the pursuit of these 

objectives.200  

 

That viewpoint was later applied to sports in Meca-Medina, where the CJEU held that “[e]ven 

if the anti-doping rules at issue are to be regarded as a decision of an association of undertakings 

limiting the appellants’ freedom of action, they do not, for all that, necessarily constitute a 

restriction of competition incompatible with the common market, within the meaning of Article 

                                                           
196 Lindholm (2011), p. 699; Article 45(3) TFEU. 
197 Case C-55/94, Gebhard, para 37. 
198 Case C-415/93, Bosman, para 104. 
199 Case C-176/96, Lehtonen, para 56.  
200 Case C- 309/99, Wouters, para 97 
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81 EC, since they are justified by a legitimate objective. Such a limitation is inherent in the 

organization and proper conduct of competitive sport and its very purpose is to ensure healthy 

rivalry between athletes.”201  

 

The first question to be answered in a three-step test is if the salary cap has a legitimate aim. 

That the salary cap has a legitimate aim is the first criteria that must be met in order for EU law 

to accept it. The absolute salary caps aim, in general, at improving the competitive balance 

amongst clubs by providing them equal economic conditions, which according to CJEU, is a 

legitimate purpose.202 The Court stressed in Bosman that “[i]n view of the considerable social 

importance of sporting activities and in particular football in the Community, the aims of 

maintaining a balance between clubs by preserving a certain degree of equality and uncertainty 

as to results and of encouraging the recruitment and training of young players must be accepted 

as legitimate”.203  

 

The Commission has accepted this argument with the acknowledgements of the specificity of 

sport in its White paper from 2007, and the case-law of the CJEU demonstrates an 

understanding of sports’ social and cultural function with a willingness to accept the aims of 

this kind as legitimate.204 

 

The next question to be answered is if the salary cap is suitable to achieve this aim. That depends 

mainly on if the measure is effective and sufficient to achieve its purpose.205 The relative salary 

caps do not have the same legitimate purpose as mentioned above in Bosman, as they do not 

equalize the economic conditions of teams. Nevertheless, it is possible to motivate both relative 

and absolute salary caps so that they protect the financial stability of the sport. The protection 

of economic stability is not a legitimate aim in all sectors, but in the sport industry, it is 

necessary to consider its unique nature. Sport, unlike most other sectors, requires a continuous 

presence of competitors.206 

 

In Bosman, the Court stated that “[a]s regards the first of those aims, Mr Bosman has rightly 

                                                           
201 Case C-415/09 P, Meca-Medina, para 45. 
202 Lindholm (2011), p. 699.  
203 Case C-415/93, Bosman, para 106. See also Case C-325/08, Bernard, para 39.  
204 White paper on Sport (2007), p. 13; Lindholm (2011) p. 700.  
205 Barnard (2013), p. 534.  
206 Lindholm (2011), p. 699. See e.g. the objectives of UEFA FFP, Article 2. 
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pointed out that the application of the transfer rules is not an adequate means of maintaining 

financial and competitive balance in the world of football. Those rules neither preclude the 

richest clubs from securing the services of the best players nor prevent the availability of 

financial resources from being a decisive factor in competitive sport, thus considerably altering 

the balance between clubs.”207 

 

Furthermore, The Court held that “[a]lthough it has been argued that the nationality clauses 

prevent the richest clubs from engaging the best foreign players, those clauses are not sufficient 

to achieve the aim of maintaining a competitive balance, since there are no rules limiting the 

possibility for such clubs to recruit the best national players, thus undermining that balance to 

just the same extent.”208 

 

Economic research supports the claim that the salary cap could contribute to the improvement 

of the competitive balance and financial stability of leagues.209 There are studies that show that 

a percentage-of-revenue cap, from the perspective of sports federations, continuously enhances 

financial stability of win-maximizing clubs.210 The efficiency and the suitability of the salary 

cap depends on how it is constructed.211 

 

The last questions to be answered are if the salary cap is necessary in order to achieve 

competitive balance and/or financial stability or if it can be achieved in a less restrictive way, 

and are the restrictions reasonable.212 It is doubtful whether a salary cap is necessary in order 

to achieve financial stability of leagues – an argument that has been used against the UEFA 

FFPR rules.213 

 

To demonstrate that a salary cap is necessary to achieve long-term economic sustainability, the 

starting point should be to show that clubs are faced with higher labor costs than they can afford 

and to explain the reason for that. That certain clubs are met with financial deficit is not enough 

                                                           
207 Case C-415/93, Bosman, para. 107.  
208 Ibid, para. 135.  
209 See Lee (2010). The study was made on the effects of the 1993 CBA between the owners and players of NHL 

and showed that the agreement improved the competitive balance.   
210 See Dietl et al. (2010). The paper analyzes the effects of a percentage-of-revenue salary cap in a team sport 

league with win-maximizing clubs and flexible talent supply. It shows that a percentage-of revenue cap produces 

a more balanced league and decreases aggregate salary payments.  
211 Lindholm (2011), p. 700.  
212 Barnard (2013), p. 177.  
213 See e.g., Case Case C-299/15, Striani, para 39 
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proof that the salary cap is necessary to achieve financial stability. Why is it more important 

that sports clubs do not go bankrupt compared to other economic operators in the market? Why 

sports clubs to a greater extent than other economic operators cannot balance its budget is not 

entirely clear.  

 

There is support from the case-law of the European Court of Justice that the specificity of sport 

can be considered when it comes to deciding whether the restrictive rules have a legitimate 

purpose, but it is more difficult to fulfill the necessary criteria and demonstrate that it could not 

have been done in a less restrictive way.214 As long as that structure of the salary cap does not 

beyond what is necessary to achieve its objectives, it could fall outside the scope of Article 

101(1) TFEU without reliance on Article 165 TFEU.  

 

It is important to understand that Article 165 TFEU determines the details for sports policy and 

provides the European Union competence to support and coordinate sport, but cannot alone be 

used to grant an exemption. Article 165 TFEU could more easily be used by a sport federation 

as justification for a cap that limits free movement under Article 45 TFEU if it highlights the 

“fairness” word in the article with reference to the need to recruit and train young players, and 

maintain financial viability and competitive balance in the clubs. It is questionable if the CJEU 

would base its judgment on Article 165 TFEU, but it was demonstrated in the free movement 

case of Bernard that the special characteristics of sport were taken into account in the 

assessment.215 

 

6.5 An analysis of objectives and effects of the of various salary caps  

 

The concept of a salary cap was first introduced in Bosman. Advocate General Lenz expressed 

that “[it] would be possible to determine by a collective wage agreement specified limits for the 

salaries to be paid to the players by the clubs”.216 Bosman concerned restriction on freedom of 

movement of a football player due to transfer rules. The CJEU has yet to consider competition 

law issues stemming from a salary cap system. Consequently, this thesis can only provide an 

analysis of potential legal effects of different types of salary caps as the outcome of a case varies 

depending on the structure of the salary cap and how it is justified in court. In order to create a 

                                                           
214 Lindholm (2011), p.701 
215 Parrish et al. (2010), p. 33-35; Case C-325/08, Bernard, paras 40-50.  
216 Advocate General Lenz, Case C-415/93, Bosman, note 226; Parrish et al. (2010), p. 34. 
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complete legal analysis of salary caps, it is important to address why they are necessary from 

the outset. Different reasons behind high payrolls will also be discussed in this section.  

 

6.5.1 Hard/soft, team/individual and absolute/relative caps – How can they be defended?    

 

Both hard and soft salary caps restrict competition and free movement, but the more exceptions 

a salary cap contains, the more difficult it will be to show that it can achieve the intended results. 

A hard cap is an extreme measure, but whilst imposing heavy restrictions on commercial 

freedom, they may be easier to defend from a competition law perspective than the soft caps 

that are constructed with exemptions.217 The argument that a salary cap is necessary to improve 

the competitive balance in a league is invalid with regards to a soft cap. The result of imposed 

soft caps is that larger clubs can continue to spend more on player salaries and the smaller clubs 

struggle to advance due to income inequality. Enhanced competitive balance is not achieved in 

those cases.  

 

A hard cap would, for that reason, create a more even playing field if all the teams in the league 

spend the maximum allowed amount on player salaries. However, that scenario does not seem 

to be realistic and the argument for a balanced league becomes weakened by the possibility that 

other teams spend less on the players’ salaries than others.218 The best way to avoid this scenario 

is to combine the salary cap with a salary floor. The NFL, for example, has a strict rule where 

no team is allowed to spend above the ceiling. This is combined with a salary floor.219.    

 

The conclusion that can be drawn is that soft salary caps are less restrictive on undertakings, 

but can lead to structural inequality in a league, whereas hard caps, at least initially, seem to be 

more pro-competitive and easier to defend. Regardless of hard or soft, it all depends on the 

economic context in which the cap is implemented. However, a hard cap could justify the 

restriction of competition on grounds that it improves the competitive balance and ensures 

financial sustainability in the leagues. Thus, it avoids being caught by Article 101(1) TFEU.220 

 

Team caps determine the total amount of money a team can spend on all of its players. 

                                                           
217 Lindholm (2011), p. 700.  
218 Ibid. 
219 Vella (2006), pp. 333-334.   
220 Parrish et al. (2010), p. 34. 
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Moreover, they force a team to think critically about which players they can afford and at what 

other players’ expense the choice will be made as well as determine how close the actual worth 

of the player is to what the club can afford. Individual player caps are limits on the amount an 

individual player can earn and some leagues have special caps and exemptions within a main 

cap for “rookies” and “veterans”.221 Additionally, it is more likely that team salary caps can 

reach the underlying objectives of the cap in a more efficient way than individual salary caps. 

Individual salary caps do not sufficiently hinder teams from collecting a disproportionate 

number of good players and sustaining high payrolls.222 

 

Absolute salary caps may be more easily justified if they apply to all teams in a league, leading 

to an enhanced competitive balance. The other argument for imposing a salary cap, financial 

sustainability, is built on an assumption that there is a correlation between financial equality 

and competitive balance within a professional sports league.223 Economic research in this area 

shows that such a relationship exists, but it varies depending on the different characteristics of 

the sport in question. Regarding European professional football, the correlation between payroll 

and success has been found to be particularly strong where the player movement is high. This 

is due to the freedom to gather teams in a large open market quite quickly without restrictions.224 

 

6.5.2 Salary caps and the over-investment theory 

 

Thus, what causes teams in professional sport to spend enormous amounts on player salaries? 

The leagues in North American base their salary caps, to a great extent, on the uncertainty of 

the sporting outcome (“the competiveness of the game”). This is often argued as being the 

motivation for spectators’ interest in the sport, but economic studies cannot provide clear 

answers in this area.225  

 

The “over-investment” theory can be found in economic research and states that clubs must 

                                                           
221 Mitchell (2010), p. 225.  
222 Lindholm (2011), p.700.   
223 Vrooman (1995), pp. 979-980; See also Lindholm (2011), p. 702.  
224 Hall et al., (2002) pp. 149-150. The authors investigate the relationship between pay and performance in English 

football and finds causality between higher payroll and better performance due to the open market of player talent 

that can be found in English football compared to the Major League Baseball (MBL) that impose a luxury tax (soft 

cap) when the teams are exceeding the maximum payroll limit.  
225 Lindholm (2011), p. 701; See Szymanski (2003), pp. 1153-1156. Research on match, seasonal and 

championship uncertainty is presented in relation to the connection demand and uncertainty of outcome.  
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compete for the best talent to continue to attract spectators and thus be economically viable, 

which is the reason behind the drive to overspend. In other words, clubs must take a chance and 

make offers on players even if they cannot afford them. Otherwise they would languish and 

cease to exist. The theory is based on the assumption that the club’s chances of winning are 

crucial to the sporting interest of the spectators.226 Psychological research shows that what 

drives the spectators’ interest varies significantly between different groups and sports.227 

 

Overall, in the current situation, it is not possible to disprove the theory of overspending, but it 

also cannot be stated with certainty that the salary cap at an EU legal assessment is to be 

regarded as "necessary", especially when it comes to the relative salary caps. Lindholm suggests 

other possible approaches to reduce the financial problems that must be rejected for salary caps 

to be defendable, e.g. to decrease the economic incentives, to distribute revenues more evenly 

between clubs and to prohibit transfers for cash.228 

 

Can a salary cap system contribute to a more even and balanced league and financial stability 

for sports leagues in Europe? In summary, it seems doubtful that the salary cap is necessary to 

achieve financial sustainability in sport. This finding is particularly important when it comes to 

relative salary caps which, unlike the absolute salary cap, do not contribute to improved 

competitive balance. Therefore, they cannot be justified on that basis.229  

 

 

 

 

 

 

7. Analysis and concluding remarks 

 

                                                           
226 Dietl (2006), p. 24; Lindholm (2011) p. 701.  
227 See e.g. Doyle et al. (2013). The study demonstrates four different psychological stages that the sport that 

individual goes through that increases the connection to the sport object; awareness, attraction, attachment and 

allegiance.  
228 Lindholm (2011), pp. 701-702.  
229 Ibid. 
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This thesis has, through a legal analysis, found salary caps to be restrictive of competition on 

an upstream market as they inhibit the ability of a club to freely compete for players, i.e. when 

the club cannot pay for requested salaries above the ceiling. The harm a salary cap may cause 

depends on how and why it is imposed. A hard cap restricts competition to a greater extent than 

the soft caps, as it imposes a fixed amount on player salaries, although the hard cap is more 

likely to reach underlying objectives such as competitive balance. The soft caps are usually 

linked to a percentage of the revenues or to the financial result of the club and seem to be aimed 

at maintaining the financial sustainability of clubs. This is an important part of the professional 

sports industry and keeps them from over-spending or potentially bankrupt.  

 

The salary caps are inherently collusive as their objective is to force down the prices on 

professional players in order for teams to maximize revenues within the league. The argument 

of enhanced competitive balance can be questionable and difficult to demonstrate, but is used 

frequently in the North American leagues to justify the restriction of competition. The 

restriction of competition there is exempted from the legal framework as the cap is a part of a 

CBA and does not have to be justified in the same way as salary caps imposed by a large sports 

league in Europe. Even if salary caps have been found to restrict competition in the European 

Union under Article 101(1), they may be exempt from the scope of the provision if the cap is 

inherent to the underlying objective and does not go beyond what is necessary to the attain this 

objective.230 It is unlikely that a salary cap would qualify for an exemption based on article 

101(3) TFEU, as it can be difficult, but not yet impossible for a salary cap to satisfy the four 

criteria in the article. 

 

 

 

 

 

 

 

 

 

                                                           
230 Parrish et al. (2010), p. 34 
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