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Abstract 
	

The	character	of	the	sources	of	international	law	differs	from	domestic	legal	sources.	In	

this	thesis	the	sources	in	the	international	context	that	are	based	on	state-cooperation	

and	state	consent	are	contrasted	with	the	power	that	individuals	have	or	should	be	enti-

tled	to.	Most	of	their	power	internationally	lies	in	the	field	of	human	rights	law.	Human	

rights	apply	to	everyone	universally	but	in	practice	they	are	easier	to	satisfy	in	a	demo-

cratic	environment.		

	

A	very	contested	source	of	international	law	is	customary	international	law,	and	one	of	

its	elements,	opinio	juris,	refers	to	the	belief	of	a	state	that	it	should	act	in	a	certain	way	

according	to	law.	For	the	reason	that	states	as	entities	cannot	think	or	believe,	i.e.	they	

intrinsically	lack	any	state	of	mind,	the	thought	of	who	is	behind	that	belief	triggered	the	

idea	for	this	paper.		

	

Thus,	 this	 thesis	 aims	 to	 establish	what	 the	 situation	 for	 customary	 international	 law,	

especially	opinio	juris,	in	the	human	rights	field	is,	and	it	addresses	whether	individuals	

should	be	given	a	more	distinct	role	in	it.	By	looking	at	the	discussion	in	human	rights,	

customary	 international	 law	 and	 public	 international	 law	 doctrine	 as	well	 as	 treaties,	

case	 law	and	resolutions,	 the	current	 situation	 is	described	and	a	de	lege	ferenda-	dis-

cussion	is	then	undertaken.		

	

Sovereignty	is	an	integral	principle	of	international	law	and	thus	states	are	traditionally	

the	lawmakers	of	international	law.	Consequently	states	have	dominated	customary	in-

ternational	 law	formation	and	individuals	have	been	left	out	of	the	equation.	 But	even	
though	sovereignty	 is	undoubtedly	an	 important	principle,	 its	 influence	seems	to	have	

changed	during	the	years	with	the	development	of	human	rights.		

	

Both	democratic	legitimacy	purposes	as	well	as	human	rights	purposes	that	go	hand	in	

hand	motivate	a	stronger	role	for	the	individual	where	he	or	she	can	be	an	accepted	par-

ticipant	in	human	rights	law-formation.	
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Abbreviations  

	
ACHR	 	 American	Convention	on	Human	Rights	

ACHPR	 	 African	Charter	on	Human	and	Peoples’	Rights	
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Against	Women	

CIL	 	 Customary	International	Law	

ECHR	 	European	Convention	 for	 the	Protection	of	Human	rights	and	
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ECtHR	 	European	Court	of	Human	Rights	

HRC	 Human	Rights	Committee	

ICC	 	International	Criminal	Court	

ICC	Statute	 Rome	Statute	of	the	International	Criminal	Court	

ICCPR	 International	Covenant	on	Civil	and	Political	Rights	
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nation	
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IGO	 Intergovernmental	Organisation	

ICJ	 	 International	Court	of	Justice	

ICJ	Statute	 	 Statute	of	the	International	Court	of	Justice	

IO	 	 International	Organisation	

NGO	 	 Non-Governmental	Organisation	

PCIJ	 	 Permanent	Court	of	International	Justice	

UDHR	 	 Universal	Declaration	of	Human	Rights	

UNCAT	 	Convention	against	Torture	and	Other	Cruel,	Inhumane	or	De-

grading	Punishment	

UNGA	 	 United	Nations	General	Assembly	

UN	Charter	 	 Charter	of	the	United	Nations	

Vienna	Convention		 Vienna	Convention	on	the	Law	of	Treaties	
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1	Introduction	
	

1.1	Background	
	
The	word	democracy	comes	 from	the	Greek	word	 “dēmokratia”	which	 is	 composed	of		

“demos”	(the	people)	and	“kratia”	(power,	rule).1	It	refers	to	“government	by	the	people,	

either	directly	or	through	representatives”.2	Citizens	of	democratic	countries	decide	via	

majority	vote	those	who	should	govern	the	country.3	At	the	international	 level	there	is	

no	parliament	that	forms	the	base	from	which	sources	of	law	are	derived,	international	

law	 does	 not	 have	 that	 law-forming	 institution.	 In	 the	 international	 context	 the	 law	

springs	from	other	sources,	found	in	Article	38	of	the	Statute	of	the	International	Court	

of	Justice	(ICJ	Statute).	Customary	international	law	is	one	of	them;	it	is	codified	in	Arti-

cle	38(1),	along	with	the	other	sources	of	international	law	such	as	treaties	and	general	

principles	of	law.4		

	

Unlike	 treaty-law,	 customary	 international	 law	 is	unwritten	 and	binding	on	 almost	 all	

states	of	 the	world	(except	on	the	persistent	objector5).	A	widespread	and	stable	state	

practice	(usus)	and	opinio	juris	sive	necessitatis	are	the	two	elements	that	make	up	cus-

tomary	international	law.	The	latter	refers	to	the	state’s	belief	that	it	has	to	act	a	certain	

way	according	to	law	and	the	former	to	the	conduct	of	states.6	Both	components	of	cus-

tomary	 international	 law	are	much	discussed	 in	doctrine	 for	a	number	of	 reasons	and	

there	are	many	interesting	dilemmas	to	solve.	For	instance,	Thirlway	writes	that	opinio	

juris	is	a	complicated	notion	to	be	attributed	to	an	entity	such	as	a	state,	for	the	reason	

that	it	describes	a	state	of	mind.7	On	the	one	hand,		“a	state	of	mind”	means	“a	person’s	

mood	and	the	effect	that	mood	has	on	the	person’s	thinking	and	behaviour”	according	to	

the	Cambridge	dictionary.	A	“person”	is	“a	man,	woman	or	a	child”.8	On	the	other,	a	state	

																																																								
1	Oxford	University	Press,	Oxford	Dictionaries,	”Democracy”,	2017,	
<https://en.oxforddictionaries.com/definition/democracy>,	checked	9	October	2017.	
2	Black,	Henry	Campbell,	Garner,	Bryan	A.	(ed.),	Black’s	Law	Dictionary,	8th	ed.,	Thomson	West,	2004.	
3	Goldman,	Alvin	I,	What	Is	Democracy	(and	What	Is	Its	Raison	D’Etre)?,	Journal	of	the	American	Philosoph-
ical	Association,	Cambridge	University	Press,	2015,	pp.	233–256,	at	235.	
4	Moeckli,	Daniel,	Shah,	Sangeeta,	Sivakumaran,	Sandesh	&	Harris,	David	(eds.),	International	Human	
Rights	Law,	2nd	ed.,	Oxford	University	Press,	Oxford,	2014,	at	75.	
5	See	section	1.4.	
6	Chinkin,	Christine,	“Sources”.	In	Moeckli	et	al.	(eds.),	at	81.	
7	Cf.	Thirlway,	Hugh,	“The	Sources	of	International	Law”.	In	Evans,	Malcolm	D.	(ed.),	International	Law,	3rd	
ed.,	Oxford	University	Press,	Oxford,	2010,	at	103.	
8	Cambridge	University	Press,	Cambridge	Dictionary,	2017,	<http://dictionary.cambridge.org/>,	checked	8	
September	2017.	
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is	an	entity	defined	by	having	a	population,	a	territory	and	a	government	that	exercises	

power	over	said	territory.9		

	

The	sources	of	international	law	and	their	content	derive	ultimately	from	independent,	

sovereign,	 states	 that	 have	 consented	 to	 these	 being	 the	 sources	 of	 international	 law.	

States	are	thus	the	original	lawmakers	of	international	law.10	The	role	of	individuals	(i.e.	

those	who	comprise	a	population	and	 thus	one	element	 that	make	up	a	 state	as	men-

tioned	above)	is	contested.	One	view	on	the	individual’s	role	in	international	law	is	that	

they	 are	 subjects	when	 it	 comes	 to	 certain	 areas	 of	 international	 law,	 such	 as	 human	

rights	law.	Another	view	is	that	they	are	objects	that	cannot	influence	law	formation.11		

	

In	an	article	in	the	Virginia	Journal	of	International	Law,	Christiana	Ochoa	questions	that	

individuals	 “are	 not	 recognized	 as	 participants	 in	 [customary	 international	 law]	 for-

mation”,	 although	 they	have	 several	 roles	 to	play	 in	 the	area	of	 international	 law.	 She	

calls	it	“the	most	widely	recognized	failings	of	[customary	international	law]	doctrine”,	

that	 individuals	are	not	 recognized	 in	 the	making	of	human	rights	customary	 law.12	In	

another	article	where	Ochoa	assumes	a	democracy	perspective	on	 the	participation	of	

the	individual	she	writes	that,	in	order	to	“maximize	its	democratic	promise”	as	well	as	

to	avoid	a	leaning	toward	“elitism	and	secrecy”,	there	is	a	need	for	more	research	on	the	

area	of	the	individual’s	role	as	a	participant	in	formation	of	law.	She	argues,	“there	is	a	

connection	between	participatory	democracy	[where	individuals	can	participate	in	law-

creation]	and	participatory	law	formation”.	Her	work	advocates	a	stronger	participatory	

role	of	the	individual	in	the	doctrine	on	the	formation	of	customary	international	law.13		

	

When	looking	at	the	linguistic	meaning	of	the	notion	of		“a	state	of	mind”	and	the	notion	

of	“state”,	it	seems	somewhat	contradictory	to	attribute	opinio	juris	to	a	state	instead	of	a	

human	being.14	It	awakens	a	question	about	what	the	state’s	state	of	mind	is	and	what	it	

																																																								
9	Bring,	Ove,	Mahmoudi,	Said	&	Wrange,	Pål,	Folkrättens	Grunder,	5th	ed.,	Norstedts	Juridik,	2014,	at	68.		
10	Ibid.,	at	34.	
11	Bring,	Mahmoudi	&	Wrange,	at	67.		
12	Ochoa,	Christiana,	The	Individual	and	Customary	International	Law	Formation,	Virginia	Journal	of	Inter-
national	Law,	vol.	48:1,	2007-2008,	at	151.	
13	Ochoa,	Christiana,	The	Relationship	of	Participatory	Democracy	to	Participatory	Law	Formation,	Indiana	
Journal	of	Global	Legal	Studies,	vol.	15:1,	2008,	at	5-7.	Parenthesis	added.	
14	Cf.	Thirlway.	In	Evans,	at	103.	Thirlway	seems	to	suggest	that	the	wording	of	”state	of	mind”	is	difficult	
to	merge	with	the	notion	of	a	”state”.	
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should	be	comprised	of.	For	the	reason	that	one	of	the	elements	of	a	state	is	its	popula-

tion,	it	is	relevant	to	ponder	where	the	individual	resides	in	the	state	of	mind	and	there-

fore	where	the	individuals	fit	in	the	development	of	opinio	juris.	Also,	the	lack	of	an	in-

ternational	 institution	 equivalent	 to	 a	 parliament	 that	 is	 law-creating	 complicates	 the	

understanding	of	a	source	of	law	based	on	complex	notions	such	as	opinio	juris	and	usus	

when	assuming	a	democracy	perspective	–	should	the	law	be	formed	by	states	exclusive-

ly	or	could	there	be	a	role	in	law-creation	for	the	individual	as	well?	If	one	would	argue	

that	democracy	is	desirable,	which	is	the	standing	point	in	this	thesis,	naturally	the	role,	

rights	and	duties	of	individuals	become	important.	The	specific	area	of	international	law	

that	elevates	the	standing	of	 individuals	at	 the	 international	 level	 is	human	rights	 law,	

which	is	an	area	central	to	this	essay.		

	

1.2	Purpose	and	Research	Questions	
	

The	purpose	of	 this	 thesis	 is	 to	ascertain	what	 influence	 the	 individual	 should	have	 in	

the	establishment	of	customary	law	in	the	international	legal	context	where	one	normal-

ly	concentrates	on	states.15	In	order	to	draw	conclusions	on	what	the	individual’s	role16	

should	be,	the	current	status	of	the	individual	in	the	development	of	customary	interna-

tional	law	has	to	be	established.	This	I	aim	to	do	applying	a	human	rights	perspective,	an	

area	of	international	law	where	the	rights	of	individuals	are	in	focus.		

	

The	questions	I	am	interested	in	are	therefore:		

	

• Does	the	 individual	have	a	role	 in	 the	development	of	opinio	juris	in	 the	human	

rights	field?		

• Should	individuals	affect	its	creation	in	this	particular	field?	

	

																																																								
15	A	similar	question	is	asked,	but	not	answered	in	Lepard,	Brian	D.,	Customary	International	Law	–	A	New	
Theory	with	Practical	Applications,	Cambridge	University	Press,	Cambridge,	2010:	“What	role	should	the	
views	of	ordinary	citizens	–	or	indeed	all	individuals	–	play	in	the	evaluation	of	opinio	juris?”,	at	27.	
16	Cf.	Ochoa,	The	Relationship,	at	6.	The	difference	between	Christiana	Ochoas	argument	to	include	indi-
viduals	in	customary	international	law	formation	in	this	article	and	my	argument	is	that	I	ask	the	question	
if	they	should	influence	opinio	juris	and	she	seems	to	search	for	another	type	of	role,	outside	of	usus	and	
opinio	juris.	Her	project	on	customary	international	law	“explores	the	traditional	doctrinal	formulation	of	
CIL	which,	at	least	formally,	prescribes	that	only	state	practice	and	opinio	juris	are	to	be	consulted	in	the	
process	by	which	CIL	is	made.”		
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In	 order	 to	 examine	 this,	 the	 following	 sub-questions	 have	 to	 be	 answered:		

	

• How	is	customary	international	law	established?		

• Does	it	differ	in	the	human	rights	field	in	contrast	to	public	international	law	in	

general?		

• How	does	opinio	juris	develop?		

• Why	are	individuals	central	to	human	rights	law	and	can	their	role	be	applied	to	

the	development	of	customary	international	law?	

	

1.3	Method	
	

The	research	that	is	made	in	order	to	answer	the	aforementioned	questions	is	conduct-

ed	by	looking	into	how	customary	international	law,	especially	the	opinio	juris	element,	

is	established	de	lege	lata	in	the	international	community.	State	practice	is	considered	to	

the	extent	it	is	necessary	for	the	understanding	of	opinio	juris.	When	the	situation	de	lege	

lata	is	established,	I	am	going	to	draw	conclusions	de	lege	ferenda	about	what	the	situa-

tion	should	be	when	critically	examining	the	establishment	of	opinio	juris	and	assuming	

a	democracy	and	human	 rights	perspective.	Where	 it	 is	 suitable	 I	 am	going	 to	 look	at	

how	the	nature	of	 law	affects	customary	law,	human	rights	and	the	individual’s	role	in	

international	law.	For	this	reason	some	of	my	research	will	be	based	on	ideas	from	the	

doctrine	 of	 Critical	 Legal	 Studies,	 as	 well	 as	 other	 doctrine	 relating	 to	 the	 nature	 of	

sources.		

	

For	 the	 substantive	 content,	human	rights,	 customary	 international	 law	and	public	 in-

ternational	law	doctrine	is	used,	as	well	as	court	cases	and	international	statutes.	Exam-

ples	of	doctrine	that	is	used	are	Customary	International	Law	–	A	New	Theory	with	Prac-

tical	Applications	by	Brian	D.	Lepard,	International	Human	Rights	Law	edited	by	Moeckli	

et	al.,	 and	 International	Law	 by	Malcolm	Evans.	Brendan	Tobin’s	book	 Indigenous	Peo-

ples,	Customary	Law	and	Human	Rights	focuses	on	peoples’	customs	in	relation	to	human	

rights.	While	Tobin	draws	conclusions	on	the	impact	on	indigenous	peoples,	I	draw	con-

clusions	on	 the	 impact	of	 individuals,	 i.e.	 a	wider	 range	of	 individuals,	not	 just	 indige-

nous	peoples.	This	book	is	mostly	used	to	account	for	the	background	of	customary	in-

ternational	law.		
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Thus,	both	doctrine	and	case	law	is	used	in	a	great	scale	for	the	research	in	this	paper.	

According	to	Article	38	(d)	of	the	ICJ	Statute	the	International	Court	of	Justice	(the	ICJ)	

”shall	apply:	[…]	subject	to	the	provisions	of	Article	59,	 judicial	decisions	and	the	teach-

ings	of	the	most	highly	qualified	publicists	of	the	various	nations,	as	subsidiary	means	 for	

the	 determination	 of	 rules	 of	 law.”17	Article	 59	 stipulates	 that	 the	 ICJ’s	 decisions	 only	

bind	the	parties	in	that	particular	case.	The	case	law	of	the	ICJ	is	thus	not	legally	binding,	

and	 neither	 is	 doctrine.	 Nevertheless,	 doctrine	 and	 case	 law	 does	 influence	 the	 for-

mation	of	 law	 through	opinio	 juris.	The	 reason	 for	which	we	grant	 the	 ICJ	 Statute	 this	

status	is	that	the	ICJ	is	the	“[…]	principal	judicial	organ	of	the	United	Nations”	as	stated	

in	Article	92	of	the	Charter	of	the	United	Nations	(UN	Charter).18	For	these	reasons,	the-

se	instruments	are	used	to	help	interpret	the	questions	at	hand.	

	

Non-binding	 instruments,	 i.e.	 soft	 law,	are	used	 in	 this	 thesis.	 In	relation	 to	customary	

international	law,	their	importance	lies	in	being	a	part	of	the	development	of	both	state	

practice	and	opinio	juris.19	With	regard	to	opinio	juris,	“the	context	within	which	soft	law	

instruments	are	negotiated	and	the	accompanying	statements	of	delegations	will	also	be	

relevant”,	as	well	as	how	much	support	the	instruments	has.	If	few	states	object,	but	the-

se	states	are	most	affected,	 the	 instrument	cannot	create	 law.20	The	Universal	Declara-

tion	of	Human	Rights	 (UDHR)21	started	off	 as	 a	non-binding	General	Assembly	 resolu-

tion.	Although	the	character	of	the	instrument	is	non-binding,	it	has	an	important	histor-

ical	position	in	the	development	of	human	rights	law	and	several	provisions	have	devel-

oped	 into	 customary	 international	 law.	 Hannum	 Hurst	 calls	 the	 UDHR	 “the	 primary	

source	of	 the	global	 consensus	on	human	rights”	and	“the	only	common	ground	when	

many	states	discuss	human	rights”.22			

	
	

																																																								
17	Emphasis	added.	
18	Bring,	Mahmoudi	&	Wrange,	at	27-32.	
19	Cf.	Shelton,	Commitment	and	Compliance:	The	Role	of	Non-binding	Norms	in	the	International	Legal	Sys-
tem,	Oxford	Scholarship	Online,	Oxford,	2003,	at	2.	
20	Boyle,	Alan,	”Soft	Law	in	International	Law-Making”.	In	Evans,	at	135.	
21	UN	General	Assembly,	Universal	Declaration	of	Human	Rights,	Paris,	10	December	1948,	217	A	(III).	
22	See	Hurst,	Hannum,	The	Status	of	the	Universal	Declaration	of	Human	Rights	in	National	and	Internation-
al	Law,	Georgia	Journal	of	International	and	Comparatice	Law,	vol.	25,	issues	1	&	2,	287-398.	Citation	at	
353.	
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1.4	Delimitations		
	

There	are	several	issues	related	to	the	character	of	customary	international	law,	howev-

er	this	essay	will	only	deal	with	some	of	them.	This	essay	does	not	seek	to	account	for	all	

elements	 that	 could	 affect	 the	 connection	 between	 individuals,	 customary	 law	 for-

mation,	democracy	and	human	rights,	for	example	it	does	not	problematize	why	democ-

racy	 should	 be	 desirable	 and	 how	 non-democratic	 systems	 could	 work	 in	 preserving	

human	rights.	I	will	only	thoroughly	examine	one	of	the	two	elements	of	customary	in-

ternational	law,	namely	opinio	juris.	I	will	not	concentrate	on	the	concept	of	state	prac-

tice	more	than	is	necessary	in	order	to	generally	understand	the	character	of	customary	

international	law.	However,	it	is	important	to	bear	in	mind	that	state	practice	and	opinio	

juris	are	tightly	connected;	they	are	after	all	two	parts	that	are	meant	to	form	a	whole.	

The	reason	I	choose	to	concentrate	on	opinio	juris	 is	that	 its	wording	suggest	a	human	

notion	that	could	be	more	easily	applied	to	individuals	than	usus	could.		

	

Furthermore,	this	essay	will	be	limited	to	the	area	of	human	rights	since	it	is	the	natural	

domain	of	individuals,	in	contrast	to	international	law	in	general.	The	persistent	objec-

tor	 system	 is	 interesting	 to	 account	 for	when	 examining	 customary	 international	 law,	

however	it	does	not	apply	to	the	area	of	human	rights	to	a	great	extent	and	is	therefore	

not	 researched	 in	 depth.23	The	 book	 Indigenous	 Peoples,	 Customary	 Law	 and	 Human	

Rights	is	used	to	illustrate	the	development	of	customary	law.	However,	no	general	con-

clusions	are	drawn	from	indigenous	peoples’	special	use	of	custom,	since	it	exceeds	the	

scope	of	this	thesis.		

	

Even	if	general	principles	of	law	are	a	source	of	law	enumerated	in	Article	38	of	the	ICJ	

Statute,	 they	will	not	be	 further	examined	 in	 this	paper,	 for	 the	 reason	 that	 they	have	

had	limited	significance	in	practice.	Also,	these	principles	are	less	likely	to	constitute	a	

source	for	human	rights	law.	On	the	contrary,	it	is	more	probable	that	human	rights	are	

“applied	as	general	principles”	(Chinkin).24	A	question	related	to	the	nature	of	custom-

ary	international	law	is	the	one	of	how	it	differs	from	general	principles	of	law.	Although	

interesting	and	controversial,	it	exceeds	the	aim	of	this	paper.25		

																																																								
23	See	section	3.3.4	about	the	persistent	objector.	
24	Chinkin.	In	Moeckli	et	al.	(eds.),	at	85.		
25	See	e.g.	Lepard,	at	28-29.	
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1.5	Disposition	
	

In	Chapter	2	I	am	going	to	present	the	character	of	human	rights	law	so	as	to	understand	

what	considerations	grant	individuals	their	role,	in	order	to	be	able	to	draw	conclusions	

as	to	whether	these	considerations	also	are	important	 in	the	creation	of	customary	in-

ternational	law.	In	order	to	better	understand	the	individual’s	role	in	the	realm	of	inter-

national	law,	the	philosophical	and	historical	basis	of	human	rights	law	is	important	to	

grasp.	 It	 is	 important	 to	 understand	 especially	 two	 theories	 about	 the	nature	 of	 law	 -	

legal	positivism	and	the	belief	in	a	natural	law.	Thus,	the	history	and	the	characteristics	

of	human	rights	law	are	described	so	as	to	understand	the	context.	The	formal	sources	

of	human	rights	law	are	presented	as	well	as	the	role	of	treaties.	The	reason	for	which	

treaties	are	singled	out	 in	 this	section	 is	 that	 they	 form	an	 important	basis	 for	human	

rights	law	and	they	are	a	good	example	of	how	the	character	of	human	rights	have	influ-

enced	 a	 source	 of	 law.	 Customary	 international	 law	 is	 not	 presented	 at	 this	 point;	 in-

stead	the	entire	Chapter	3	is	dedicated	to	it.	The	last	part	of	Chapter	2	describes	the	rela-

tionship	between	human	rights	and	democracy.		

	

In	Chapter	3,	I	will	introduce	the	basis	of	customary	international	law;	state	consent.	A	

description	of	opinio	juris	as	part	of	customary	 international	 law	is	given	as	well	as	an	

account	for	the	different	views	on	it.	I	will	further	examine	how	it	is	created	in	the	area	

of	human	rights	and	what	the	connection	of	customary	law	to	democracy	is.	I	will	also	

examine	 the	arguable	existence	of	a	customary	 international	human	rights	 law,	 in	 this	

context	I	will	shortly	account	for	the	persistent	objector	system.	In	Chapter	4	the	indi-

vidual	as	an	international	legal	subject,	as	well	as	some	other	non-state	subjects,	is	pre-

sented	as	well	as	how	state	sovereignty	plays	a	part	in	the	state-individual	relationship.	

In	Chapter	5,	a	final	conclusion	will	be	presented.	
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2.	Human	Rights	Law	

	

2.1	Background		

	

2.1.1	History	
	

Historically,	human	rights	have	developed	on	the	domestic	level	in	many	different	coun-

tries	and	it	is	difficult	to	decide	exactly	where	the	evolution	started.26	Similar	ideas	have	

arisen	in	different	locations	throughout	the	world	and	in	the	minds	of	different	people.	

However,	 to	say	that	every	society	throughout	history	has	had	 joined	fundamental	be-

liefs	 is	unnuanced.	Neither	 is	 there	one	 form	of	 thinking	that	 is	 the	predecessor	of	 the	

human	rights	movement.	 Instead	the	form	has	varied	from	these	ideas	being	reactions	

to	injustice	or	the	focus	of	religious	or	philosophical	contemplation.	Nevertheless,	these	

different	forms	of	human	rights	ideas	have	something	important	in	common	-	the	pro-

tection	of	the	individual	in	relation	to	the	sovereign.27		

	

When	looking	at	when	limitations	first	where	imposed	on	the	sovereign’s	power	and	the	

individual’s	position	was	strengthened,	history	leads	to	1215	and	the	Magna	Carta.28	In	

England,	 at	 a	 time	when	 law	was	 thought	 of	 as	 natural,	 feudal	 barons	 questioned	 the	

king’s	regime.	Their	demand	was	for	rule	of	law	and	thus	that	the	king’s	power	should	

be	 limited.	This	principle	was	 expressed	 in	 the	Magna	Carta,	 its	 legal	 text	 stating	 that	

“even	 royal	 government	 had	 limits,	 and	 certain	 liberties	 must	 be	 guaranteed”	 (Lau-

ren).29		

	

In	the	1600s,	the	writings	of	John	Locke	and	Thomas	Hobbes	dealt	with	the	idea	of	limit-

ing	state	power.30	Locke	was	 interested	 in	 the	rights	and	duties	of	 the	people	vis-à-vis	

the	rights	and	duties	of	the	rulers.31	Hobbes	wrote	about	the	concept	of	social	contract	

																																																								
26	Bates,	Ed,	“History”.	In	Moeckli	et	al.	(eds.),	at	16-18.	
27	Lauren,	Paul	Gordon,	“The	Foundations	of	Justice	and	Human	Rights	in	Early	Legal	Texts	and	Thought”.	
In	Shelton,	Dinah,	(ed.),	The	Oxford	Handbook	of	International	Human	Rights	Law,	Oxford	University	Press,	
Oxford,	2013,	at	164-165.	
28	Bates.	In	Moeckli	et	al.	(eds.),	at	16-18.	
29	Lauren.	In	Shelton,	at	177-178.	
30	Bates.	In	Moeckli	et	al.	(eds.),	at	16-18.	
31	Bring,	Mahmoudi	&	Wrange,	at	212.		
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in	Leviathan.	It	is	“the	idea	that	power	to	govern	is	to	some	extent	derived	from	the	con-

sent	of	the	governed”	(Bates).	Although	Leviathan	did	not	grant	many	natural	rights	to	

individuals	and	considered	mass	disorder	a	worse	scenario	than	a	certain	abuse	of	pow-

er	by	the	ruler	towards	his	subjects,	it	put	responsibility	on	the	ruler	to	use	his	authority	

with	 care.	 Locke	 had	 a	 stronger	 stance	 for	 natural	 rights,	 as	 well	 as	 some	 inchoate	

thoughts	about	democracy.32	His	 ideas	about	rights	showed	 in	 the	1689	English	Bill	of	

Rights.33	The	Bill	of	Rights	stated	the	fundamental	idea	that	absolute	state	power	ought	

to	be	limited	so	as	to	protect	individuals	within	the	state.	As	Bates	puts	it	“[i]t	deserves	

special	emphasis	since	it	is	arguably	the	foundation	upon	which	all	progress	in	the	field	

of	human	rights	has	been	built”.34	A	founding	base	for	the	English	Bill	of	Rights	was	that	

individuals	 were	 bearers	 of	 natural	 rights	 and	 that	 these	 rights	 needed	 protection	

through	the	rule	of	law.35		

	

Also	 the	 European	 Enlightenment	 thinkers	 developed	 the	 thoughts	 about	 the	 state-

individual	 relationship.36	During	 the	 Enlightenment	 period	Montesquieu	wrote	 that	 in	

order	 to	 protect	 fundamental	 human	 rights	 and	 political	 freedom,	 the	 government’s	

power	had	to	be	split	into	different	branches	(also	Locke	had	had	similar	ideas37).	Rous-

seau	argued	the	promotion	and	protection	of	justice	and	individual	rights	through	legal	

institutions	and	 laws.38	However,	he	did	not	 think	 that	 these	natural	 rights	came	 from	

the	human	being	in	his	or	her	capacity	of	being	human,	but	because	of	the	position	as	a	

member	of	society	he	or	she	had.39		

	

The	Enlightenment	thinkers	wanted	an	expansion	of	liberty.	They	stressed	that	individ-

uals	 should	 not	 be	 subjected	 to	 torture,	 slavery,	 exploitation	 and	 that	 they	 should	 be	

able	to	freely	express	themselves	as	well	as	to	choose	their	religion,	they	should	be	enti-

tled	to	the	protection	that	comes	with	rule	of	 law,	and	to	 justice,	etc.40	Also	 in	the	18th	

century,	 the	 Virginia	 Declaration	 of	 Rights	 of	 12	 June	 1776	 took	 form	 in	 the	 United	

																																																								
32	Bates.	In	Moeckli	et	al.	(eds.),	at	16-18.		
33	Bring,	Mahmoudi	&	Wrange,	at	212.		
34	Bates.	In	Moeckli	et	al.	(eds.),	at	16-18..	
35	Lauren.	In	Shelton,	at	184.	
36	Bates.	In	Moeckli	et	al.	(eds.),	at	16-18.		
37	Bring,	Mahmoudi	&	Wrange,	213.	
38	Lauren.	In	Shelton,	at	185-186.	
39	Bring,	Mahmoudi	&	Wrange,	at	213.		
40	Lauren.	In	Shelton,	at	185-186.	
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States;	many	 have	 called	 it	 the	 “first	 proper	 bill	 of	 rights”.	 It	 enshrined	 the	 idea	 that	

power	 is	derived	 from	the	people	as	well	as	 the	 idea	of	 separation	of	powers.41	In	 the	

international	context,	it	was	not	before	the	1900s	that	the	idea	of	international	coopera-

tion	in	order	to	protect	the	individual	gained	influence.42	

	

2.1.2	Natural	vs.	positive	law	
	

The	idea	of	natural	law	was	that	its	content	and	legitimacy	sprung	from	an	eternal	and	

universal	suprahuman	legal	order.43	An	example	of	one	of	the	philosophers	who	devel-

oped	thoughts	about	natural	law	is	Thomas	Aquinas	(13th	century).	He	stated	that	natu-

ral	law	had	an	important	relationship	to	positive	law	and	that	the	positive	law	was	to	be	

measured	by	natural	 law	standards;	hence	laws	were	binding	if	they	were	just.44	How-

ever,	as	a	response	to	the	of	theory	of	natural	law	a	new	one	had	its	breakthrough	in	the	

19th	century	Europe	and	natural	law	had	to	make	way	for	the	theory	of	legal	positivism	

according	to	which	law	was	human-made.	Legal	positivism	has	the	purpose	of	explain-

ing	what	 the	 law	 is	and	what	 it	could	be.	 Its	character	does	not	allow	for	 it	 to	guide	a	

judge	when	he	or	she	is	to	solve	a	troublesome	case.45		

	

Already	in	the	end	of	the	18th	century	the	positivist	critique	had	its	beginning	with	Jere-

my	Bentham	and	David	Hume.	With	Hume	and	Bentham	came	empirical	and	utilitarian	

ideas	of	the	law	according	to	which	the	law	was	politically	determined	and	varied	geo-

graphically.	 Even	 if	 the	 natural	 law	 thinking	 had	been	discarded,	 it	 actually	 remerged	

much	 later	 in	 history	 after	 the	 Second	World	War.	 The	Nuremberg	 laws	 that	were	 in	

force	during	the	Holocaust	indicated	the	need	for	a	greater	protection	of	individuals	in	

relation	to	their	state	as	well	as	norms	bearing	a	higher	status	than	domestic	laws.46	The	

positivist	 view	 on	 law	 could	 not	 be	 accepted	 in	 defence	 of	 the	 events	 that	 had	 taken	

place.47			

	

																																																								
41	Bates.	In	Moeckli	et	al.	(eds.),	at	19.		
42	Bring,	Mahmoudi	&	Wrange,	at	216-217.		
43	Korling,	Fredric	&	Zamboni,	Mauro,	Juridisk	Metodlära,	Studentlitteratur,	Lund,	2013,	at	54.	
44	Lauren.	In	Shelton,	at	178-179.	
45	Korling	&	Zamboni,	at	54.	
46	Bring,	Mahmoudi	&	Wrange,	at	33-34.	
47	Ibid.,	at	217.	
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Even	 if	 we	 view	 the	 law	 as	 positivistic	 today,	 it	 is	 certain	 that	 the	 idea	 of	 individual	

rights	 spring	 from	 natural	 law.48	However,	 the	 notions	 of	 human	 rights	 and	 natural	

rights	cannot	be	used	synonymously	even	if	they	have	much	in	common.49	In	summary,	

natural	rights	and	natural	law	formed	the	basis	for	the	evolution	of	human	rights	on	the	

international	 level.	 The	 idea	 that	 human	 rights	 are	 inherent	 in	 human	 beings	 was	

formed	up	until	the	late	18th	century.	It	is	an	idea	that	flows	through	a	much-cited	doc-

ument,	 the	 UDHR.50	According	 to	Wacks	 “[t]he	 concept	makes	 little	 sense	 unless	 it	 is	

understood	as	fundamental	and	inalienable,	whether	or	not	such	rights	are	legally	rec-

ognized	and	regardless	of	whether	they	emanate	from	a	‘higher’	natural	law”.51			

	

2.2	Characteristics	of	Human	Rights	Law	
	

2.2.1	Sources	of	Human	Rights	Law	
	

The	form	in	which	the	sources	in	the	field	of	human	rights	law	come	are	the	same	as	in	

other	fields	of	international	law	and	thus	found	in	Article	38(1)	of	the	ICJ	Statute,	which	

reads:	

	

“Article	38	

	

1.	The	Court,	whose	function	is	to	decide	in	accordance	with	international	law	such	disputes	as	

are	submitted	to	it,	shall	apply:	

	

				a.	 international	 conventions,	whether	general	 or	particular,	 establishing	 rules	 expressly	 rec-

ognized	by	the	contesting	states;	

				b.	international	custom,	as	evidence	of	a	general	practice	accepted	as	law;	

				c.	the	general	principles	of	law	recognized	by	civilized	nations;	

				d.	subject	to	the	provisions	of	Article	59,	judicial	decisions	and	the	teachings	of	the	most	highly	

qualified	publicists	of	the	various	nations,	as	subsidiary	means	for	the	determination	of	rules	of	

law.”	

	

																																																								
48	Cf.	Bring,	Mahmoudi	&	Wrange,	at	33-34.	
49	Wacks,	Raymond,	Understanding	Jurisprudence,	4th	ed.,	Oxford	University	Press,	Oxford,	2015,	at	285.		
50	Cf.	Lauren.	In	Shelton,	at	193.	
51	Wacks,	at	279.	
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What	is	a	source	of	law	such	as	the	ones	enumerated	in	Article	38(1)?	The	most	common	

view	is	that	they	are	obligations	that	are	legally	-	and	not	politically,	morally	or	socially	-	

binding.	 The	 sources	 explain	 how	 rules	 are	 created,	 repealed	 and	 abrogated.	 Interna-

tional	law	differs	from	domestic	legal	systems	in	the	sense	that	there	is	no	central	legis-

lative	body,	no	executive	and	no	court	with	mandatory	jurisdiction.	Thus	it	springs	from	

different	 sources	 -	 i.e.	 treaties,	 customary	 international	 law	 and	 general	 principles	 of	

law.52	The	theory	of	 law	as	positivistic	 is	today	understood	quite	broadly	and	refers	to	

that	the	law	can	be	identified	objectively	and	that	it	springs	from	human	power	(in	con-

trast	 to	 natural	 law	 that	 springs	 from	 a	 higher	 power,	 see	 section	 2.1.2).	 This	 under-

standing	of	positivism	comports	well	with	Article	38.53		

	

2.2.1.1	Treaties	
	

Most	of	 the	human	rights	provisions	derive	 from	treaties	and	conventions	such	as	 the	

UN	Charter,	which	states	in	Article	1(3)	that	the	UN’s	purpose	is,	inter	alia,	“[t]o	achieve	

international	co-operation	in	solving	international	problems	of	an	economic,	social,	cul-

tural	or	humanitarian	character,	and	in	promoting	and	encouraging	respect	for	human	

rights	and	for	fundamental	freedoms	for	all	without	distinction	as	to	race,	sex,	language,	

or	religion”.54		

	

The	UDHR	was	developed	in	1948,	which	eventually	led	to	the	adoption	of	the	Interna-

tional	Covenant	on	Civil	and	Political	Rights	(ICCPR)	and	the	International	Covenant	on	

Economic,	Social	and	Cultural	Rights	 (ICESCR).	Together	 these	are	called	 the	 “Interna-

tional	Bill	of	Rights”.	In	addition	there	are	many	more	human	rights	treaties,	such	as	the	

Convention	on	the	Elimination	of	All	Forms	of	Discrimination	Against	Women	(CEDAW),	

the	 Convention	 against	 Torture	 and	Other	 Cruel,	 Inhumane	 or	Degrading	 Punishment	

(UNCAT),	 the	 Convention	 on	 the	 Elimination	 of	 All	 Forms	 of	 Racial	 Discrimination	

																																																								
52	Chinkin.	In	Moeckli	et	al.	(eds.),	at	75.	
53	Bring,	Wrange	&	Mahmoudi,	at	34.	
54	See	also	Article	55	(c)	”With	a	view	to	the	creation	of	conditions	of	stability	and	well-being	which	are	
necessary	for	peaceful	and	friendly	relations	among	nations	based	on	respect	for	the	principle	of	equal	
rights	and	self-determination	of	peoples,	the	United	Nations	shall	promote:	[…]	(c)	universal	respect	for,	
and	observance	of,	human	rights	and	fundamental	freedoms	for	all	without	distinction	as	to	race,	sex,	
language,	or	religion.”;	Article	56	”All	Members	pledge	themselves	to	take	joint	and	separate	action	in	co-
operation	with	the	Organization	for	the	achievement	of	the	purposes	set	forth	in	Article	55.”	
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(ICERD),	etc.55	Here	it	may	be	pointed	out	that	the	many	human	rights	instruments	deal	

with	different	issues,	but	even	though	the	area	is	lacking	systematization,	an	attempt	to	

create	a	comprehensive	codification	could	be	problematic	 for	political	reasons;	parties	

might	want	to	renegotiate	prominent	provisions.56	

	

International	law	springs	from	state	consent	-	the	common	consent	of	all	states.	This	is	

the	 reason	 for	which	 international	 agreements	were	acknowledged	as	a	 source	of	 law	

and	 the	 doctrine	 that	 supports	 Article	 38	 of	 the	 ICJ	 Statute	 started	 evolving.57	Hence,	

state	consent	and	positivist	law	are	the	basis	of	human	rights	law	as	well.	The	relevant	

participants	in	the	sphere	of	international	law	adopt	methods	by	which	the	law	is	made.	

For	 example,	 when	 adopting	 a	 treaty,	 states	 express	 consent.58	In	 customary	 interna-

tional	law,	“general	assent”	is	needed.59	

	

However,	as	has	been	touched	upon	in	section	2.1.2,	when	talking	about	the	area	of	hu-

man	rights,	there	is	a	connection	to	natural	law	thinking.	Schultz	explores	this	connec-

tion.	 He	 suggests	 that	 the	 kinds	 of	 arguments	 that	 are	 used	 in	 connection	 to	 human	

rights	 are	 higher	 in	 hierarchy	 and	weigh	more	 than	 those	 that	 emanate	 from	 regular	

law.	These	rights	are	not	dependent	on	having	a	positivistic	base	but	are	often	regarded	

as	binding	even	if	there	is	no	positive	law	in	support	of	them.	So	human	rights	norms	are	

legal	norms	but	they	are	also	something	else	since	they	exist	beyond	the	human-made	

law.	At	the	same	time	it	is	possible	to	access	the	norms	and	pronounce	upon	them.60		

	

Schultz	analysis	comports	well	with	the	understanding	that,	when	it	comes	to	treaties,	

the	 human	 rights	 ones	 have	 a	 content	 of	 high	 normative	 value,	which	 transcends	 the	

states’	 consent	 of	 being	 bound.	 It	 is	 part	 of	 the	 so-called	 special	 character	 of	 human	

rights	that	the	obligation	entailed	by	these	rights	and	imposed	on	states	do	not	seem	to	

be	dependent	on	consent	and	that,	when	a	state	has	agreed	to	be	bound,	the	obligations	

“have	a	life	of	their	own”	(Mégret).61	Thus,	it	is	not	surprising	that	human	rights	conven-

																																																								
55	Chinkin.	In	Moeckli	et	al.	(eds.),	at	77-78.	
56	Ramcharan,	Bertrand	G,	“The	Law-Making	Process:	From	Declaration	to	Treaty	to	Custom	to	Preven-
tion”.	In	Shelton,	at	508.	
57	Bring,	Mahmoudi	&	Wrange,	at	34.	
58	Chinkin.	In	Moeckli	et	al.	(eds.),	at	76-77.	
59	See	section	3.2.1.	
60	Schultz,	Mårten,	“Naturrätt”.	In	Korling	&	Zamboni,	at	98-100.		
61	Mégret,	Frédéric,	“Nature	of	Obligations”.	Moeckli	et	al.	(eds.),	at	96-100.	
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tions	 have	 a	 different	 character	 than	 conventions	 in	 other	 fields	 of	 international	 law.	

They	do	not	provide	an	equal	exchange	of	duties	and	rights	between	the	states	that	ad-

here	to	the	treaties,	instead	the	human	rights	treaties	restrict	how	states	can	treat	indi-

viduals	within	 their	 jurisdiction.62	Mégret	writes	 that	 “[i]ndeed,	 human	 rights	 treaties	

create	rights	specifically	for	 individuals	who	are	not	normally	subjects	of	 international	

law	generally	or	treaties	specifically”.63		

	

Even	though	many	states	are	parties	to	human	rights	treaties,	customary	law	is	an	im-

portant	source	as	well	for	the	reason	that	states	need	not	to	have	ratified	a	treaty	in	or-

der	to	be	bound.	This	is	an	important	factor	also	when	a	state	makes	a	reservation	to	a	

particular	provision.64	In	Chapter	3	customary	international	law	is	thoroughly	present-

ed.	

	

2.2.2	Human	Rights	Obligations	
	

When	the	UN	came	into	being	the	view	was	that	it	did	not	have	the	authority	to	monitor	

how	states	 complied	with	human	 rights	 for	 the	 reason	 that	 it	was	 seen	as	 a	domestic	

matter.	This	view	was	derived	from	the	wording	of	Article	2(7)	of	the	UN	Charter.	This	

has	changed	and	today	there	is	a	monitoring	system.65	The	respect	for	state	sovereignty	

has	remained	stronger	in	other	areas	of	international	law	-	the	way	in	which	states	are	

supposed	to	fulfil	their	obligations	are	not	specified	and	thus	the	course	of	action	is	up	

to	the	specific	state	to	decide.66		

	

In	the	area	of	international	human	rights	it	is	specified	how	states	have	to	be	able	to	se-

cure	these	rights.	In	this	regard,	there	are	positive	obligations	that	require	that	a	state	

act	 in	order	to	ensure	that	human	rights	are	protected,	as	well	as	negative	obligations	

that	require	 the	state	 to	 take	a	step	back	so	 that	 individuals	can	exercise	 their	human	

rights.67	These	obligations	are	divided	into	the	duty	to	respect,	protect	and	fulfil	(as	has	

been	defined	in	practice	by	the	UN	human	rights	treaty	bodies).	An	example	of	a	positive	
																																																								
62	Chinkin.	In	Moeckli	et	al.	(eds.),	at	76-77.	
63	Mégret.	In	Moeckli	et	al.	(eds.),	at	99.	
64	Chinkin.	In	Moeckli	et	al.	(eds.),	at	83.		
65	Rodley,	Nigel	S.,	”The	Role	and	Impact	of	Treaty	Bodies”.	In	Shelton,	at	622-624.	
66	Cf.	Mégret,	In	Moeckli	et	al.	(eds.),	at	102-103.	
67	Shelton,	Dinah	&	Gould,	Ariel,	”Positive	and	Negative	Obligations”.	In	Shelton,	at	563-564.	
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obligation	is	the	duty	to	fulfil.	For	example,	the	prohibition	of	torture	includes	a	positive	

obligation	 to	preclude	and	 create	 sanctions	against	 torture.	This	duty	also	means	 that	

states	have	to	adopt	laws	so	as	to	ensure	implementation	of	what	they	have	agreed	to	in	

the	 international	 arena,	 that	 other	 proper	measures	 such	 as	 administrative,	 educative	

and	judicial	have	to	be	adopted	and	that	states	have	to	provide	a	remedy	if	human	right	

violations	have	occurred.68	

	

The	duty	to	protect	is	also	a	positive	obligation	meaning	that	states	have	to	protect	indi-

viduals	 located	 in	 their	 jurisdiction	 from	 third	 parties	who	 could	 violate	 their	 human	

rights.	If	the	violation	can	in	some	way	be	connected	to	a	shortcoming	of	the	state	that	

enabled	a	private	actor	to	violate	the	rights	of	other	individuals,	the	state	is	liable.	Lastly,	

the	obligation	to	respect	 is	a	negative	one.	 In	order	for	states	to	respect	human	rights,	

they	cannot	take	measures	that	in	the	end	violate	a	specific	human	right.69		

	

2.2.3	Remedies	
	

If	a	state	violates	its	obligations	under	international	human	rights	law,	it	is	possible	for	a	

state	 to	make	a	 complaint	at	 the	 ICJ	 against	 another	 state.	Another	mechanism	 that	 is	

supposed	to	strengthen	the	enforcement	of	the	human	rights	obligations	is	when	inter-

national	committees	require	periodic	reports	from	states	explaining	their	compliance	to	

human	rights.	However,	what	is	extraordinary	in	this	specific	area	of	international	law	is	

that	 individuals	 can	 complain	 internationally	 if	 their	 state	 has	 violated	 their	 human	

rights.70	

	

Hence,	the	human	rights	regime	gives	individuals	the	possibility	to	enforce	their	rights.	

There	is	for	example	an	Optional	Protocol	linked	to	the	ICCPR,	that	makes	it	possible	for	

individuals	to	make	a	complaint	against	their	own	state	(as	long	as	the	state	is	party	to	

the	Protocol).71	The	ICCPR	has	169	State	parties	and	the	Protocol	has	116.72	The	Human	

Rights	Committee’s	(HRC)	decision	on	the	alleged	violation	of	a	provision	in	the	ICCPR	

																																																								
68	Mégret.	In	Moeckli	et	al.	(eds.),	at	102-103.	
69	Ibid.	
70	Ibid.,	at	116-117.	
71	Steiner.	In	Evans,	at	795.	
72	United	Nations	Treaty	Collection,	Chapter	IV:	Human	Rights,	United	Nations,	2017,	
<https://treaties.un.org/Pages/Treaties.aspx?id=4&subid=A&clang=_en	>,	checked	13	Octobre	2017.	
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is,	according	to	the	Committee	itself,	at	least	morally	binding.73	Also	the	CERD	Commit-

tee,	the	Committee	Against	Torture	(CAT)	and	the	CEDAW	Committee	can	receive	com-

plaints.74	The	regional	instruments	that	grant	individuals	the	right	to	file	a	complaint	are	

the	 European	 Convention	 for	 the	 Protection	 of	 Human	 rights	 and	 Fundamental	 Free-

doms	(ECHR),	the	American	Convention	on	Human	Rights	(ACHR),	and	the	African	Char-

ter	on	Human	and	Peoples’	Rights	(ACHPR).75	

	

2.2.4	“Special	Character”	
	

As	already	stated,	 the	 law	of	human	rights	puts	emphasis	on	protecting	 the	 individual	

against	the	state.	The	fact	that	respect	for	state	sovereignty	has	been	very	important	in	

the	development	of	international	law	naturally	leads	to	tensions	with	the	area	of	human	

rights	that	has	been	stretching	the	notion	of	sovereignty.	There	are	evident	challenges	in	

protecting	a	state’s	sovereignty	while	at	the	same	time	forcefully	shielding	citizens	from	

that	 state.	These	differences	and	 tensions	 lead	 to	human	rights	often	being	defined	as	

having	a	“special	character”.76	So	even	though	public	international	law	encapsulates	in-

ternational	human	rights	law,	it	is	not	always	compatible	with	this	more	specialized	re-

gime.77	

	

Looking	at	both	binding	and	non-binding	 instruments	of	human	rights,	 important	con-

cepts	 such	 as	 “inherent	 dignity”	 and	 “equal	 and	 inalienable	 rights”78	as	 well	 as	 the	

statement	 “that	 these	 rights	 derive	 from	 the	 inherent	 dignity	 of	 the	 human	 person”79	

emerge.	 Also	 the	 1993	 Vienna	 Declaration	 and	 Programme	 of	 Action,	 expressed	 con-

cepts	 such	as	universalism,	 interdependence,	 interrelation	and	human	dignity.	The	5th	

paragraph	states	that	“[a]ll	human	rights	are	universal,	 indivisible	and	 interdependent	

and	 interrelated”	and	 they	must	be	 treated	 in	an	equal	way	all	 around	 the	world.	The	

																																																								
73	Steiner.	In	Evans,	at	795.	
74	Article	14	of	the	CERD;	Article	22	of	the	UNCAT:	Article	2	of	the	Optional	Protocol	of	the	CEDAW.	
75	Articles	34-35	of	the	ECHR;	Article	44	of	the	ACHR;	Articles	55-56	of	the	ACHPR.	
76	Mégret.	In	Moeckli	et	al.	(eds.),	at	96-98.		
77	Ibid.,	at	96-97.	
78	Preamble,	para.	1	of	the	UDHR,	preamble,	para.	1	of	the	ICCPR	and	preamble,	para.	1	of	the	ICESCR.	
79	Preamble,	para.	2	of	the	ICCPR;	Preamble,	para.	2	of	the	ICESCR.	
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declaration	was	adopted	in	Vienna	by	171	states	and	it	aimed	to	strengthen	the	human	

rights	regime.80		

	

Another	special	feature	of	human	rights	law	(both	custom	and	treaty)	is	that	there	is	no	

need	for	an	external	element	 in	order	to	establish	a	violation.	 In	other	words,	 interna-

tional	 law	grants	 individuals	 rights	vis-à-vis	 their	 state	even	 if	 the	effects	of	 the	viola-

tions	are	only	internal.	It	is	unlikely	that	other	states	protest	against	the	violations	that	

only	affect	those	 living	in	the	particular	state	where	violations	have	occurred.	They	do	

not	have	any	interest	in	doing	so.	Steiner	argues	that	this	highlights	the	need	for	interna-

tional	organisations	–	“[e]lse	victims	would	be	close	to	where	they	were	when	the	hu-

man	rights	movement	began,	with	little	choice	other	than	continuing	an	internal	strug-

gle	for	change	without	benefit	of	meaningful	international	support.”81			

	

However,	Steiner	problematizes	if	it	is	“necessary	or	even	useful	to	create	intergovern-

mental	human	rights	organizations	(IGOs)	to	debate,	 interpret,	develop	and	apply	cus-

tomary	and	treaty	law?”	in	contrast	to	let	protection	and	implementation	be	an	internal	

matter.	The	reason	for	which	IGOs	can	be	entrusted	these	tasks	is	the	difference	in	obli-

gations	 between	 the	human	 rights	 field	 and	other	 fields	 of	 international	 law.	 In	 other	

areas	of	international	law,	treaty	obligations	are	built	on	reciprocity,	and	while	the	issue	

at	hand	is	important	to	the	state,	 it	seldom	evokes	constitutional	principles,	as	is	often	

the	 case	 in	 human	 rights	 law.82		 The	 role	 of	 IGOs	 is	 further	 viewed	 in	 Chapter	 4.	

	

2.3	The	Relationship	Between	Human	Rights	and	Democracy	
	

Human	rights	need	a	climate	where	they	can	thrive.	Conversely	they	can	have	a	substan-

tial	influence	on	society	when	they	are	introduced.83	Democracy	is	intertwined	with	the	

protection	of	human	rights	as	is	reaffirmed	in	several	human	rights	documents,	such	as	

in	 the	preambles	of	 the	ECHR	and	 the	ACHR,	as	well	 as	 in	Article	21	 (3)	of	 the	UDHR	

“[t]he	will	of	the	people	shall	be	the	basis	of	the	authority	of	government;	this	will	shall	

																																																								
80	The	Office	of	the	High	Commissioner	of	Human	Rights,	OHCHR,	
<http://www.ohchr.org/EN/AboutUs/Pages/ViennaWC.aspx>	checked18	August	2017;	UN	General	As-
sembly,	World	Conference	on	Human	Rights,	UN	Doc.,	A/CONF.157/23,	Vienna,	25	June	1993.	
81	Steiner,	Henry	J.,	“International	Protection	of	Human	Rights”.	In	Evans,	at	800-801.		
82	Ibid.,	at	786.	
83	Tomuschat.	In	Shelton,	at	470.	
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be	 expressed	 in	periodic	 and	 genuine	 elections	which	 shall	 be	by	universal	 and	 equal	

suffrage	and	shall	be	held	by	secret	vote	or	by	equivalent	free	voting	procedures.”		

	

Similarly,	Article	25(a-b)	of	the	ICCPR	states	that	citizens	are	entitled	to	the	right	“[t]o	

take	 part	 in	 the	 conduct	 of	 public	 affairs,	directly	or	 through	 freely	chosen	representa-

tives”	and	“[t]o	vote	and	to	be	elected	at	genuine	periodic	elections	which	shall	be	by	uni-

versal	and	equal	suffrage	and	shall	be	held	by	secret	ballot,	guaranteeing	the	free	expres-

sion	of	the	will	of	the	electors”84.	 In	other	words,	citizens	have	the	equal	right	 to	demo-

cratic	 participation,	 either	 directly	 or	 through	 representatives.85	Also	 the	 limitation	

clauses	of	the	ICCPR86,	the	ICESCR87	and	the	UDHR88	mention	democracy.	In	this	regard,	

Tomuschat	notes	 that	 the	UN	does	not	 repel	any	states,	 thus	one	cannot	 interpret	 the	

ICCPR	 (and	 its	 limitation	 clauses	mentioning	 a	democratic	 society)	 to	 imply	 that	 non-

democratic	 governments	 are	automatically	 in	 conflict	with	 international	 law;	notwith-

standing,	democracy	is	still	thought	of	as	“the	only	truly	legitimate	form	of	government.”	

89	

	

Despite	the	connection	between	democracy	and	human	rights,	democracy	may	not	au-

tomatically	 include	 rights	 and	 freedoms.	Goldman	writes	 that	 democracy	 can	be	 com-

pared	to	other	forms	of	rule	such	as	autocracy,	oligarchy	or	monarchy,	whereas	liberal-

ism,	which	comes	with	rights	and	freedoms,	has	developed	much	later	in	history.	He	fur-

																																																								
84	Emphasis	added.	
85	See	also	Tomuschat.	In	Shelton,	at	474-475.	Cf.	section	3.4	about	participatory	and	representative	de-
mocracy.	
86	E.g.	Article	21	mentions	a	democratic	society:	”The	right	of	peaceful	assembly	shall	be	recognized.	No	
restrictions	may	be	placed	on	the	exercise	of	this	right	other	than	those	imposed	in	conformity	with	the	
law	and	which	are	necessary	in	a	democratic	society	in	the	interests	of	national	security	or	public	safety,	
public	order	(ordre	public),	the	protection	of	public	health	or	morals	or	the	protection	of	the	rights	and	
freedoms	of	others.”	
87	E.g.	Article	4	mentions	a	democratic	society:	“The	States	Parties	to	the	present	Covenant	recognize	that,	
in	the	enjoyment	of	those	rights	provided	by	the	State	in	conformity	with	the	present	Covenant,	the	State	
may	subject	such	rights	only	to	such	limitations	as	are	determined	by	law	only	in	so	far	as	this	may	be	
compatible	with	the	nature	of	these	rights	and	solely	for	the	purpose	of	promoting	the	general	welfare	in	a	
democratic	society.”	
88	E.g.	Article	29	para	2	mentions	a	democratic	society:	“In	the	exercise	of	his	rights	and	freedoms,	every-
one	shall	be	subject	only	to	such	limitations	as	are	determined	by	law	solely	for	the	purpose	of	securing	
due	recognition	and	respect	for	the	rights	and	freedoms	of	others	and	of	meeting	the	just	requirements	of	
morality,	public	order	and	the	general	welfare	in	a	democratic	society.”	
89	Tomuschat.	In	Shelton,	at	490.	
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ther	notes	that	the	Greek	democracy	included	“equality	of	citizens	before	the	law”,	how-

ever,	this	was	not	synonymous	with	the	rights	and	freedoms	of	today.90	

	

In	the	3rd	paragraph	of	the	preamble	of	the	UDHR	it	is	stated	“[whereas]	it	is	essential,	if	

man	is	not	to	be	compelled	to	have	recourse,	as	a	last	resort,	to	rebellion	against	tyranny	

and	oppression,	that	human	rights	should	be	protected	by	the	rule	of	law”.	There	exists	

no	official	definition	of	democracy,	or	of	the	rule	of	law.	Instead	these	concepts	are	per-

petually	 in	motion.	Nevertheless	 it	 is	 thought	 that	democracy	rules	out	 the	concentra-

tion	of	power	to	one	ruler	or	a	certain	group	and	believed	that	the	government	in	a	de-

mocracy	is	a	reflection	of	its	people	and	their	wishes.	Democracy	is	not	a	guarantee	for	

the	enjoyment	of	equal	rights	for	all	but	the	human	rights	regime	can	help	prevent	abuse	

of	power.91	When	both	 the	rule	of	 law	and	democracy	 is	combined	 it	can	help	“ensure	

the	rationality	of	the	law”	(Tomuschat)	by	enabling	transparency.	Important	factors	are	

a	 democratic	 process	 preceding	 lawmaking	where	 future	 laws	 undergo	 public	 scruti-

ny.92		

	

2.4	Summary	
	
Human	rights	do	not	have	a	specific	starting	point	 in	history.	The	discourse	developed	

over	 the	course	of	 centuries	and	eventually	natural	 rights	became	human	rights.	Even	

today	human	rights	have	a	special	relationship	with	ideas	of	natural	law.	Features	such	

as	 that	 that	 these	 rights	 are	 regarded	 as	 inherent	 in	 human	 beings,	 that	 they	 have	 a	

higher	normative	value	and	that	 they	are	not	entirely	dependent	on	state	consent,	are	

very	close	to	the	thoughts	of	natural	law	thinkers.	Consequently,	the	power	of	states	can	

be	limited	to	a	quite	far-reaching	extent.	

	

When	looking	at	the	foundation	of	human	rights,	the	renaissance	of	natural	law	thinking	

after	the	atrocities	of	the	Second	World	War	is	not	surprising.	At	the	same	time,	today’s	

international	laws	are	human-made	and	we	do	not	consider	that	their	validity	descends	

from	a	power	beyond	our	reach.	When	citizens	started	to	question	the	ruler’s	absolute	

authority	and	eventually	demanded	rule	of	law,	also	the	thought	of	law	as	coming	from	a	

																																																								
90	Goldman,	at	234.	
91	Tomuschat.	In	Shelton,	at	483-484.	
92	Ibid.,	at	489.	
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higher	power	weakened.	Still,	 thoughts	like	the	one	of	power	deriving	from	the	people	

puts	the	individual	in	focus	–	maybe	not	only	from	a	democratic	point	of	view	but	also	

from	a	human	rights	point	of	view.		

	

One	 can	 say	 that	 the	 individual’s	 role	 in	 international	 law	 has	 a	 natural	 aura.	 The	

strength	of	the	individual	in	these	rights	comes	from	his	or	her	inherent	power	and	not	

from	 human-made	 law.	 Nevertheless,	 today	we	 firmly	 reject	 that	 law	 is	 natural,	 even	

though	in	the	particular	area	of	human	rights	law	it	is	somewhat	difficult	to	deny	its	in-

fluence.	Concepts	like	“inherent	dignity”,	“inalienable	rights”	and	“universal”	are	founda-

tional	in	the	human	rights	movement	and	promoting	the	individual,	which	leads	to	fun-

damental	 differences	 in	 character	 between	 the	 human	 rights	 area	 and	 other	 areas	 of	

international	law.		

	

The	natural	“aura”	of	human	rights	 is	difficult	to	consolidate	with	our	positivistic	view	

on	law,	which	demonstrates	in	the	difficulty	that	exists	combining	respect	for	state	sov-

ereignty	with	a	strong	human	rights	protection.	The	special	character	of	human	rights	

have	led	to	more	specific	obligations	than	in	other	fields	of	international	law.	It	is	simply	

not	left	entirely	to	the	states	to	act	in	accordance	with	their	obligations,	instead	the	in-

ternational	 community	 demands	 that	 they	 respect,	 protect	and	 fulfil	 their	 obligations.	

This	increases	the	human	rights	protection	at	the	same	time	as	it	reduces	states’	discre-

tion.	The	principle	of	sovereignty	makes	it	difficult	to	impose	the	kind	of	obligations	that	

exist	in	human	rights	on	states	in	other	areas	of	international	law.	

	

It	is	also	remarkable	that	human	rights	are	a	concern	for	all	states,	in	a	way	that	viola-

tions	within	a	country	are	enforceable	and	relevant	 internationally.	This	 is	also	a	clear	

symptom	of	weakening	sovereignty	and	jurisdiction.	Individuals	are	more	active	in	this	

area	of	international	law:	they	can	enforce	their	rights.		This	is	logical	for	the	reason	that	

human	rights	stem	from	them,	are	born	in	them.			

	

Democracy	 and	 human	 rights	 are	 separate	 concepts	 but	 can	 depend	 on	 one	 another.	

Democracy	depends	on	human	rights	in	order	to	guarantee	that	misuse	of	power	does	

not	occur	and	human	rights	depend	on	the	environment	democracy	creates.	That	power	

derives	from	the	people,	from	individuals,	is	the	ground	on	which	democracy	and	human	
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rights	are	built.	However,	in	customary	international	law	individuals	seem	to	be	power-

less.	
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3.	Customary	International	Law	
	

3.1	Background		
	

Custom	 springs	 from	 the	 interaction	between	human	beings	 and	 the	 need	 to	 regulate	

matters	in	order	for	communities	to	function.	The	ancient	Greeks	recognized	customary	

law	as	a	legal	source	and	considered	the	connection	between	natural	law	and	customary	

law	to	be	an	intimate	one.	Aristotle	thought	that	customary	law	ranked	higher	than	posi-

tive	law	for	the	reason	that	he	regarded	it	as	an	expression	of	natural	 law.	Custom	be-

comes	law	when	it	starts	to	impose	obligations.	Finding	support	in	the	Middle	Ages	To-

bin	notes	that	the	determination	of	customary	law	has	to	be	linked	to	the	reality,	i.e.	liv-

ing	custom.93	It	has	had	a	big	role	 in	 the	birth	of	many	 legal	 traditions.	 It	has	played	a	

great	part	 for	English	common	law,	but	 it	has	also	affected	the	Shari’a	 law	system	and	

the	Hindu	law	system.94	

	

According	to	the	Cambridge	dictionary	the	word	“custom”	means	“a	way	of	behaving	or	

a	belief	that	has	been	established	for	a	long	time”	or	“something	you	usually	do”.95	The	

interaction	between	people	can	lead	to	development	of	usage	or	common	practice,	cus-

tom	or	in	the	cases	the	custom	has	become	compulsory,	to	customary	law.96	These	no-

tions	are	 fluent	 in	a	way	 that	makes	 their	 limits	and	 the	points	where	 they	 transform	

into	 one	 of	 the	 other	 notions	 varying.97	Usage/common	 practice	 and	 custom	 can	 by	

some	definitions	mean	the	same	thing,	 i.e.	repeated	acts	within	a	people	that	are	com-

mon.	Another	point	of	view	of	the	definition	is	the	one	Ochoa	uses	where	the	word	cus-

tom	 is	 used	 synonymously	 with	 customary	 law,	 since	 the	 difference	 is	 only	 palpable	

procedurally.	 Ochoa	 explains	 customary	 law	 as	 meaning	 practice	 that	 has	 reached	 a	

normative	degree	to	which	a	court	would	accept	it	as	being	law,	and	custom	as	practice	

accepted	as	law	within	a	people.98		

	

																																																								
93	Tobin,	Brendan,	Indigenous	peoples,	Customary	law	and	Human	rights,	Routledge,	Oxon,	2014,	at	14-16.	
94Ibid.,	at	2-3	
95	Cambridge	Dictionary,	”Custom”,	Cambridge	University	Press,	2017,	
<http://dictionary.cambridge.org/dictionary/english/custom>,	checked	14	October	2017.	
96	Ochoa,	The	Individual,	at	125.	
97	Cf.	Ibid.,	at	126-127.	
98	Ibid.,	at	126-128.		
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Both	in	international	law	and	domestic	law,	the	view	on	custom	as	a	legal	source	is	the	

same.	A	common	usage	turns	into	an	obligation.	Internationally,	when	the	idea	of	natu-

ral	 law	had	 faded,	 legal	obligations	were	 instead	 found	 in	 the	 “legitimate	expectations	

created	 in	 others	 by	 conduct”	 (Thirlway).99	Tobin	 argues	 that	 “[c]ustomary	 law	 is	 not	

generally	well	understood	or	well	liked”	one	reason	being	that	states	do	not	enjoy	that	it	

challenges	statute	law.	He	further	argues	that	this	is	not	true;	customary	law	strength-

ens	and	binds	communities	whereas	statute	 law	often	is	the	result	of	state	 interest	 in-

stead	of	necessity	and	usefulness.100	In	contrast	 to	 this,	however,	Kelly	argues	 that	 the	

history	of	customary	international	law	shows	that	this	has	been	the	case	for	customary	

law	as	well.	Powerful	states	along	with	publicists	have	pushed	through	customary	rules	

in	accordance	with	their	own	interests	and	regardless	of	usus	and	opinio	juris.101		

	

Today,	 international	 law	 can	 be	 divided	 into	 general	 international	 law	 and	 particular	

international	 law.102	Customary	 international	 law	 is	 general	 international	 law,	 from	

which	 it	 is	 possible	 to	derogate	by	 entering	 into	 treaties	 (except	 in	 the	 case	of	 jus	co-

gens).	Treaties,	i.e.	particular	international	law,	supplement	customary	international	law	

and	are	interestingly	enough	binding	as	a	result	of	a	customary	rule,	pacta	sunt	servan-

da.103	Traditionally	 customary	 international	 law	has	 had	 a	 primary	 role,	which	 can	be	

compared	to	today	when	treaties	have	a	greater	role	in	practice.104	

	

3.2	How	Customary	International	Law	Emerges	
	

3.2.1	Consent	and	Custom		
	

When	 it	 comes	 to	customary	 international	 law,	 there	 is	no	consistent	view	of	what	 its	

basis	is.	Some	believe	it	is	based	on	consent,	from	which	follows	that	in	order	for	a	state	

to	 be	 bound	 by	 customary	 rules	 it	 has	 to	 consent	 to	 them.	 This	would	mean	 that	 the	

formation	 of	 customary	 international	 law	 is	 not	 based	 on	majority	 rule.	 However	 the	
																																																								
99	Thirlway.	In	Evans,	at	101.	
100	Tobin,	at	1.	
101	Lepard,	Brian	D.	(ed.),	Reexamining	customary	international	law,	University	of	Nebraska	College	of	Law,	
Cambridge	University	Press,	Cambridge	University	Press,	New	York,	2017,	at	47.	
102	Kelsen,	Hans,	Principles	of	International	Law,	Clark	N.J.,	The	Lawbook	Exchange,	2003,	(first	published	
in	1952	by	Holt,	Rinehart	and	Winston,	New	York),	at	188.		
103	Bring,	Mahmoudi	&	Wrange,	at	16.	
104	Ibid.,	at	30.	
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more	accepted	stance,	that	customary	norms	form	when	there	is	general	assent	among	

states,	 involves	a	certain	element	of	democracy	in	the	sense	that	some	states	“agree	to	

follow	 a	 particular	 practice”	 (Lepard)	 which	 creates	 a	 customary	 norm	 authoritative	

also	 for	those	states	not	 following	the	same	practice	(with	the	exception	of	 the	persis-

tent	objector	practice).	105		

	

The	position	that	states	have	to	consent	in	order	for	customary	international	law	to	be	

created	is	positivistic.	Another	argument	 in	 line	with	this	view	is	that	the	formation	of	

customary	 international	 law	 should	 be	 separated	 from	 ethical	 principles.	 The	 general	

belief	among	legal	theorists	is	that	customary	norms	differ	from	moral	norms,	but	exact-

ly	how	ethical	and	moral	principles	affect	the	character	and	content	of	customary	inter-

national	law	is	unclear.	This	is	because	it	is	complicated	to	identify	the	ethical	principles	

that	customary	norms	should	be	weighed	against	and	also	for	the	reason	that	there	is	no	

consistent	view	of	the	definition	of	law	compared	to	the	definition	of	morals.106	

	

In	the	Lotus	case	the	Permanent	Court	of	International	Justice	(the	PCIJ),	the	precursor	

of	the	ICJ,	expressed	that	 international	 law	is	based	on	voluntarism.	States	both	create	

international	 law	and	are	 the	ones	 that	 the	 law	addresses.107	In	 this	case	 the	PCIJ	pro-

nounced:	

		

“[i]nternational	 law	 governs	 relations	 between	 independent	 States.	 The	 rules	 of	 law	 binding	

upon	States	therefore	emanate	from	their	own	free	will	as	expressed	in	conventions	or	by	usag-

es	 generally	 accepted	 as	 expressing	principles	 of	 law	and	 established	 in	 order	 to	 regulate	 the	

relations	between	these	co-existing	independent	communities	or	with	a	view	to	the	achievement	

of	common	aims.”108		

The	positivist	and	naturalist	arguments	that	have	existed	a	long	time	are	still	alive	in	the	

discussion	about	 international	 legal	 sources.	The	PCIJs	 view	on	 the	 international	 legal	

sources	as	something	created	out	of	state	consent	is	clearly	positivistic.109	

																																																								
105	Lepard,	at	25-26.	
106	Ibid.	
107	Prosper	Weil,	Towards	Relative	Normativity	in	International	Law?,	The	American	Journal	of	Interna-
tional	Law,	vol.	77:3,	1983,	at	420.	
108	The	Case	of	the	S.S.	Lotus,	PCIJ,	Series	A,	No.	10,	1927,	at	18.	
109	See	Hollis,	Duncan,	Why	State	Consent	Still	Matters	–	Non-State	Actors,	Treaties,	and	the	Changing	
Sources	of	International	Law,	Berkeley	Journal	of	International	Law,	vol.	23:1,	2005,	pp.	137-174,	at	140.	
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However,	it	is	not	enough	that	there	is	a	majority	of	states	that	agree	on	the	same	issue	

for	a	customary	rule	to	emerge.	Although	a	majority	of	states	supported	the	existence	of	

a	customary	rule	on	prohibition	of	nuclear	weapons	in	the	Legality	of	the	Threat	or	Use	

of	Nuclear	Weapons	case,	there	were	some	nuclear	states	that	opposed	that	kind	of	rule.	

Therefore	the	ICJ	reasoned	that	there	was	no	customary	rule	of	the	kind.	The	ICJ	looked	

at	the	fact	that	every	year	UN	General	Assembly	resolutions	were	adopted,	which	con-

tained	a	request	that	a	convention	that	prohibits	use	of	nuclear	weapons	should	be	con-

cluded,	and	saw	it	as	an	indication	of	most	states	wanting	to	take	this	step.	However	the	

ICJ	stated	that	“[t]he	emergence,	as	lex	lata,	of	a	customary	rule	specifically	prohibiting	

the	use	of	nuclear	weapons	as	such	is	hampered	by	the	continuing	tensions	between	the	

nascent	opinio	 juris	 on	 the	 one	hand,	 and	 the	 still	 strong	 adherence	 to	 the	practice	 of	

deterrence	on	the	other.”	110		

	

3.2.2	Where	Do	We	Find	Evidence	of	Customary	International	Law?	
	

Nowadays	not	only	states	can	influence	the	creation	of	customary	international	law,	also	

multilateral	forums	such	as	the	UN	General	Assembly	as	well	as	the	UN	Security	Council	

and	international	and	regional	organisations	are	active	in	this	area.	When	reports,	trea-

ties,	 resolutions,	protocols	and	proposals	are	discussed	 the	 international	 law	develops	

depending	on	how	authoritative	these	debates	are	–	a	very	important	element	thereof	is	

how	much	 support	 the	 discussed	 rule	 is	 given	 by	 the	 participants.	 This	 process	 that	

takes	place	in	these	multilateral	forums	is	according	to	some	scholars	either	evidence	of	

opinio	juris	or	state	practice.	According	to	Charney:		

	

	

“[t]he	clearer	the	norm	debated,	the	clearer	the	intention	to	promote	a	norm	of	generally	appli-

cable	international	law,	and	the	stronger	the	consensus	in	favor	of	the	norm,	the	less	need	there	

will	be	for	evidence	from	outside	the	forum.	Similar	attention	over	a	period	of	time	by	the	same	

or	other	forums	may	further	strengthen	the	case	for	the	norm.”		

	

																																																																																																																																																																													
And	Hollis,	Duncan,	The	Case	of	Enrica	Lexie:	Lotus	Redux?,	Opinio	Juris,	2012,		
<http://opiniojuris.org/2012/06/17/the-case-of-enrica-lexie-lotus-redux/>,	checked	19	August	2017.		
110	See	Evans,	at	108	and	Legality	of	the	Threat	or	Use	of	Nuclear	Weapons,	ICJ	Reports	126,	1996,	para	73.	
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If	 these	 signals	are	not	enough	 to	establish	a	norm,	 the	norm	can	 find	validation	with	

declarations	made	by	states	that	do	not	participate	in	the	forum	in	question,	as	well	as	in	

evidence	of	 state	practice	 and	opinio	 juris	that	 exist	 beyond	 the	 forum.111	At	 the	 same	

time	this	does	not	mean	that	these	forums	and	their	end	products	have	the	authority	to	

independently	make	law,	instead	they	“advance	and	formalize	the	international	lawmak-

ing	 process”	 (Charney).	 This	 kind	 of	 development	 of	 customary	 international	 law	 ac-

cepts	other	concerned	groups	and	not	only	states	to	participate.	Charney	concludes	that	

“[w]hile	it	is	possible	that	the	process	may	be	abused,	it	is	less	open	to	abuse	and	mis-

communication	than	classical	customary	lawmaking”.112	

	

How	do	human	 rights	 rules	 found	 in	 conventions	and	declarations	become	customary	

international	law?	The	ICJ	has	both	acknowledged	that	conventions	and	declarations	can	

help	develop	customary	 international	 law	and	stated	 that	UDHR	norms	can	 transform	

into	 customary	 international	 law.113	It	 can	 be	 both	 global	 and	 regional	 and	 is	 in	 both	

cases	divided	into	two	components,	one	of	which	is	state	practice	(usus)	and	the	other	

the	 state’s	 conviction	 that	 the	 practice	 in	 question	 is	 actually	 required	 by	 law	 (opinio	

juris).	It	is	difficult	to	select	which	state	activities	that	are	evidence	of	state	practice.114		

	

From	 states	 being	 the	 principal	 actors	 of	 international	 law,	 follows	 that	 the	 practice	

among	them	or	with	regard	to	IGOs	(in	their	capacity	of	a	recognized	actor	in	the	inter-

national	community),	is	the	kind	of	practice	that	is	required	for	the	establishment	of	cus-

tomary	law.	Article	2(7)	of	the	UN	Charter	reads:	

	

”[n]othing	 contained	 in	 the	present	Charter	 shall	 authorize	 the	United	Nations	 to	 intervene	 in	

matters	which	are	essentially	within	the	domestic	 jurisdiction	of	any	state	or	shall	require	the	

Members	 to	 submit	 such	matters	 to	 settlement	 under	 the	 present	 Charter;	 but	 this	 principle	

shall	not	prejudice	the	application	of	enforcement	measures	under	Chapter	Vll.”		

	

																																																								
111	Jonathan	I.	Charney,	”Universal	International	Law”,	American	Journal	of	International	Law,	vol.	87:4,	
1993,	at	543-546.	
112	Ibid.,	at	547-548.	
113	Ramcharan.	In	Shelton,	at	515-517;	United	States	Diplomatic	and	Consular	Staff	in	Tehran,	Judgment,	
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From	this	Thirlway	concludes	 that	how	a	state	acts	 towards	 its	people	 “is	 in	principle	

without	 significance”	 for	 the	 emergence	 of	 the	 practice	 element	 of	 customary	 law.	He	

also	points	out	the	strain	this	causes	in	relation	to	human	rights	law,	which	challenges	

state	 sovereignty	 and	hence	narrows	 state	 freedom.	The	 reason	 for	 the	 existence	of	 a	

considerable	number	of	conventions	regarding	human	rights	law	is	the	difficulty	to	cre-

ate	customary	law	based	on	practice.	Nearly	all	states	have	ratified	a	large	number	of	the	

human	rights	conventions	and	many	support	the	view	that	the	content	binds	also	those	

that	are	not	parties.	This	argument	is	based	on	a	presumed	existence	of	a	human	rights	

customary	law.115	

	

The	ICJ	has	pronounced	that	a	state	acting	in	contradiction	with	a	rule	of	customary	law	

does	not	per	 se	 recognize	a	new	customary	 rule,	however	 the	Court	 also	noted	 that	 a	

new	rule	can	be	distinguished	this	way.	Maybe	the	state	is	of	the	opinion	that	the	way	it	

acts	 should	be	universalized	and	 the	customary	rule	modified.	However,	 the	state	will	

not	act	as	a	consequence	of	it	believing	that	the	rule	legitimizing	its	action	already	exists.	

Here	we	see	the	paradoxical	nature	of	opinio	juris.116		

	

3.2.3	The	Character	of	Opinio	Juris	
	

In	the	1968	North	Sea	Continental	Shelf	case,	the	ICJ	pronounced	on	the	requirement	of	

opinio	juris.	The	court	stated	that	it	is:	

	

“evidence	of	 a	belief	 that	 this	practice	 is	 rendered	obligatory	by	 the	existence	of	 a	 rule	of	 law	

requiring	 it.	 […]	 The	 States	 concerned	 must	 therefore	 feel	 that	 they	 are	 conforming	 to	 what	

amounts	to	a	legal	obligation.	The	frequency	or	even	habitual	character	of	the	acts	is	not	in	itself	

enough.”		

The	ICJ	continued	by	exemplifying	acts	that	are	not	performed	because	they	are	thought	

of	as	legal	obligations,	“[t]here	are	many	international	acts,	e.g.,	in	the	field	of	ceremony	

and	protocol,	which	are	performed	almost	invariably,	but	which	are	motivated	only	by	

considerations	of	courtesy,	convenience	or	tradition,	and	not	by	any	sense	of	 legal	du-

																																																								
115	Thirlway.	In	Evans,	at	104-105.	See	also	section	3.2.2	concerning	the	existence	of	a	human	rights	cus-
tomary	law.	
116	Ibid.,	at	104-106.	
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ty.”117	Even	though	the	ICJ’s	elaboration	concerned	how	a	treaty	regulation	could	bring	

forth	a	customary	rule,	its	reasoning	is	also	relevant	for	the	development	of	customary	

law	in	general.118	

	

The	 ICJ	 refers	 to	opinio	juris	 as	 the	 subjective	element	of	 customary	 law.119	One	of	 the	

problems	with	opinio	juris	is	its	paradoxical	nature,	which	has	not	been	forcefully	solved	

to	this	day.	The	paradox	lies	in	that	opinio	juris	presupposes	a	state’s	belief	of	a	custom-

ary	rule’s	existence,	before	it	actually	exists,	for	it	to	emerge.120	Nor	has	it	been	resolved	

if	it	is	enough	for	states	to	initially	wrongly	believe	that	they	have	to	act	according	to	a	

rule	and	that	they	do	so	(communis	error	facit	jus).121		

	

Although	opinio	juris	is	accepted	as	an	element	of	customary	international	law,	the	views	

on	 how	 it	 is	 determined	 differ	widely.122	Some	 scholars	 grant	 opinio	 juris	much	more	

weight	than	usus,	and	vice	versa.	For	some,	usus	is	foremost	a	way	of	proving	the	exist-

ence	of	opinio	juris.	This	view	would	allow	a	customary	rule	to	emerge	even	if	 there	is	

very	little	or	no	state	practice.	For	example	this	argument	is	used	when	claiming	that	UN	

General	Assembly	resolutions	create	law.	It	is	also	possible	to	regard	the	nature	of	cus-

tom	as	practice	and	the	states	belief	as	only	a	way	to	differentiate	custom	from	practices	

stemming	from	treaty	obligations	or	courtesy.123	The	standing	point	of	usus	proving	the	

existence	of	opinio	juris	has	been	more	popular	in	the	field	of	human	rights	law.	The	cri-

tique	towards	granting	opinio	juris	this	much	weight	 is	 that	 it	“destroys	the	customary	

character”.124	A	middle	way	 is	 taking	 the	 position	 that	when	usus	 is	weaker,	 stronger	

opinio	juris	can	compensate	and	the	other	way	around.125		

	

A	state	of	mind	like	opinio	juris	is	difficult	to	attribute	to	a	constructed	entity	such	as	a	

state;	the	actions	and	pronouncements	of	states	have	to	act	as	the	basis	of	opinio	juris.	If	

the	motive	of	the	state	to	act	a	certain	way	does	not	have	anything	to	do	with	its	belief	of	

																																																								
117	North	Sea	Continental	Shelf	Cases,	Judgment,	ICJ	Reports	1969,	para.	77.	
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the	existence	of	a	rule	compelling	 it	 to	act	that	way,	opinio	juris	is	 lacking.126	However,	

Mendelson	thinks	that	the	impossibility	of	attributing	a	state	of	mind	to	an	abstraction	

such	as	a	state	should	not	be	exaggerated;	it	is	sometimes	possible	to	discover	their	be-

liefs	through	their	governments	and	legal	advisers	whose	views	are	published.127	

	

Evidence	of	opinio	juris	can	be	 found	 in,	 inter	alia,	diplomatic	correspondence	and	do-

mestic	judicial	decisions.	Also	multilateral	and	bilateral	conventions	and	resolutions	by	

the	United	Nations	might	constitute	such	evidence.	However,	what	weight	each	source	

carries	 in	 relation	 to	 another	 and	why	 is	not	 clear.128	Opinio	juris	can	 find	 its	 strength	

from	the	statements	of	courts	and	some	scholars,	although	their	statements	would	not	

constitute	a	source	of	law.	According	to	Article	38(1)	of	the	ICJ	Statute	"judicial	decisions	

and	 the	 teachings	 of	 the	most	 highly	 qualified	 publicists	 of	 the	 various	 nations”	 are	 a	

“subsidiary	means	for	the	determination	of	rules	of	law”.	Thus	case	law	is	not	lawmak-

ing,	however	it	develops	the	law.	It	“carries	great	weight	through	the	exposition	of	the	

law	and	accelerates	the	formation	of	customary	international	law”	(Chinkin).129		

	

In	doctrine	 jurists	 can	argue	 that	 there	 is	 evidence	of	 a	new	customary	 legal	 rule	 and	

hence	try	to	develop	international	human	rights	law.130	Also	UN	resolutions	can	be	evi-

dence	of	opinio	juris.131	In	Military	and	Paramilitary	Activities	in	and	against	Nicaragua	

as	well	as	in	Legality	of	the	Threat	or	Use	of	Nuclear	Weapons,	the	ICJ	has	regarded	UN	

General	Assembly	resolutions	as	evidence	of	opinio	juris.		

	

In	the	Nicaragua	case	the	ICJ	was	of	 the	opinion	that	opinio	juris	“may,	 though	with	all	

due	caution,	be	deduced	 from,	 inter	alia,	 the	attitude	of	 the	Parties	and	the	attitude	of	

States	 towards	 certain	 General	 Assembly	 resolutions”. 132		

	

Thus,	the	evidence	of	opinio	juris	of	the	content	that	there	was	a	customary	rule	on	non-

intervention	and	non-use	of	 force	 found	 support	 in	General	Assembly	 resolutions	 and	
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even	 though	 state	 practice	 on	 armed	 conflict	 pointed	 in	 the	 other	 direction,	 this	was	

enough	to	recognize	a	rule	of	customary	international	law.133		

	

In	the	same	case	the	ICJ,	when	determining	the	existence	of	this	customary	rule,	stated	

that	 “[t]he	Court	does	not	consider	 that,	 for	a	rule	 to	be	established	as	customary,	 the	

corresponding	 practice	must	 be	 in	 absolutely	 rigorous	 conformity	with	 the	 rule”	 and	

that	“the	conduct	of	States	should,	in	general,	be	consistent	with	such	rules,	and	that	in-

stances	of	State	conduct	inconsistent	with	a	given	rule	should	generally	have	been	treat-

ed	as	breaches	of	that	rule,	not	as	indications	of	the	recognition	of	a	new	rule”.134	

	

In	the	Legality	of	the	Threat	or	Use	of	Nuclear	Weapons	case,	the	court	regarded	General	

Assembly	resolutions	as	possible	evidence	of	opinio	juris:	“[t]he	Court	notes	that	General	

Assembly	resolutions,	even	if	they	are	not	binding,	may	sometimes	have	normative	val-

ue.	They	can,	in	certain	circumstances,	provide	evidence	important	for	establishing	the	

existence	of	a	rule	or	the	emergence	of	an	opinio	juris”.		

	

In	order	to	know	if	such	a	resolution	is	indeed	evidence	of	opinio	juris,	“it	is	necessary	to	

look	at	its	content	and	the	conditions	of	its	adoption”,	according	to	the	court.135	Howev-

er,	here	the	result	was	different	than	in	the	Nicaragua	case.	The	court	found	there	had	

been	a	considerable	amount	of	abstentions	as	well	as	negative	votes	when	looking	at	the	

entirety	of	resolutions	that	the	court	considered	in	the	case	and	therefore	there	was	not	

enough	evidence	 to	 support	an	existence	of	 an	opinio	juris	stating	 the	unlawfulness	of	

the	use	of	nuclear	weapons.136		

	

However,	it	also	added	that	the	General	Assembly	adopted	resolutions	by	majority	every	

year,	 requesting	 that	 “a	convention	prohibiting	 the	use	of	nuclear	weapons	 in	any	cir-

cumstance”	 should	be	 concluded.	The	 court	noted	 that	 it	 “reveals	 the	desire	of	 a	 very	

large	section	of	the	international	community	to	take,	by	a	specific	and	express	prohibi-

tion	of	the	use	of	nuclear	weapons,	a	significant	step	forward	along	the	road	to	complete	

nuclear	 disarmament”.	 Even	 if	 this	 was	 the	 case,	 there	 were	 tensions	 between	 the	

																																																								
133	Ibid.,	para	186-190.	Also	Chinkin.	In	Moeckli	et	al.	(eds.),	at	83.		
134	Nicaragua	Case,	para	186.	
135	Legality	of	the	Threat	or	Use	of	Nuclear	Weapons,	Advisory	Opinion,	ICJ	Reports,	1996,	para	70.	
136	Ibid.,	para	71.	
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emerging	opinio	juris	and	the	“strong	adherence	to	the	practice	of	deterrence”	that	still	

hindered	a	customary	rule	of	the	kind.137		

	

The	growth	of	 the	 legal	personality	of	 international	organisations	 (see	Chapter	4)	has	

affected	lawmaking,	not	least	the	formation	of	customary	international	law.	It	has	been	

possible	to	distinguish	the	belief	of	states	of	what	the	law	is	in	resolutions	of	these	enti-

ties,	i.e.	opinio	juris.138	In	the	development	of	opinio	juris	of	the	international	community	

as	a	whole	(opinio	juris	communis	or	opinio	juris	gentium139)	NGOs	and	individuals	have	

a	more	and	more	relevant	role.	Both	“actors”	have	either	participated	 in	or	 influenced	

travaux	préparatoires	to	treaties.	Along	with	civil	society,	they	are	active	in	forming	and	

applying	law.	Augusto	&	Trindade	note	“[t]his	is	symptomatic	of	the	democratization	of	

international	relations,	parallel	to	a	growing	conscientization	of	the	multiple	subjects	of	

law	operating	at	international	level	in	pursuance	of	universal	values.”140		

	

3.3	Customary	International	Human	Rights	Law?	
	

3.3.1	Does	it	exist?	
	

Customary	 international	 law	 is	 an	 important	 source	 of	 international	 human	 rights	

law.141	However,	at	the	same	time	it	can	be	argued	that	there	is	no	such	thing	as	a	cus-

tomary	 international	 human	 rights	 law,	 for	 the	 reason	 that	 the	majority	 of	 rights	 are	

based	 on	 international	 declarations	 and	 treaty	 commitments.	 Nevertheless,	 several	

scholars	are	of	the	opinion	that	custom-based	human	rights	exist.	Thirlway	writes	that	

they	 are	 “seen	 as	 somehow	deriving	 from	 an	 adaptation	 of	 international	 instruments,	

rather	 than	 as	 having	 emerged	 from	 the	 interchange	 of	 state	 relations	 that	 normally	

constitutes	 the	material	 element	of	 custom”.142	Some	provisions	of	 the	UDHR	are	 con-

																																																								
137	Ibid.,	para	73.	
138	See	Augusto,	Antônio	&	Trindade,	Cançado,	International	Law	for	Humankind:	Towards	a	New	Jus	Gen-
tium,	Brill	Martinus	Nijhoff	Publishers,	Leiden,	2013,	at	191-192.	
139	Fellmeth,	Aaron	X.	&	Horwitz,	Maurice,	Guide	to	Latin	in	International	Law,	”Opinio	iuris	gentium”,	Ox-
ford	University	Press,	Oxford,	2011.		
140	Augusto	&	Trindade,	at	222-223.	
141	Chinkin.	In	Moeckli	et	al.	(eds.),	at	83.	
142	Thirlway,	Hugh,	Human	Rights	In	Customary	Law:	An	Attempt	to	Define	Some	of	the	Issues,	Leiden	Jour-
nal	of	International	Law,	vol.	28:3,	2015,	at	497-499.	
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sidered	customary	 international	 law143,	however	 the	process	by	which	 they	 transform	

into	customary	rules	is	unclear.144	

	

Thirlway	notes	the	difference	between	customary	law	and	human	rights	law	in	that	cus-

tomary	law	is	more	based	on	state-to-state	reciprocity	and	human	rights	law	is	focused	

on	the	state-individual	relationship.	He	argues	that	the	obligation	of	the	state	to	respect	

human	rights	exists	as	a	consequence	of	the	national	law	of	the	country	that		“is	applica-

ble	not	(or	not	directly)	as	a	matter	of	international	law”.	If	one	would	assume	that	there	

are	customary	rules	of	human	rights	law,	these	rules	are	such	as	to	give	rise	to	erga	om-

nes	obligations.145	Another	type	of	customary	norms	of	importance	to	the	human	rights	

regime	is	jus	cogens	norms.146	

	

3.3.2	Erga	Omnes	and	Jus	Cogens	
	

The	 ICJ	 developed	 the	 idea	 of	 erga	 omnes	obligations	 in	 the	 Barcelona	 Traction	 Case	

where	it	stated	that:	

	

“[i]n	particular,	an	essential	distinction	should	be	drawn	between	the	obligations	of	a	State	to-

wards	the	international	community	as	a	whole,	and	those	arising	vis-à-vis	another	State	 in	the	

field	of	diplomatic	protection.	By	 their	very	nature	 the	 former	are	 the	concern	of	all	States.	 In	

view	of	 the	 importance	of	 the	rights	 involved,	all	States	can	be	held	 to	have	a	 legal	 interest	 in	

their	protection;	they	are	obligations	erga	omnes.”147		

	

Examples	of	erga	omnes	obligations	are	the	prohibition	of	racial	discrimination,	slavery,	

aggression	and	genocide.148	Though	similar,	this	is	not	the	same	concept	as	jus	cogens.149	

Jus	cogens	norms	are	customary	law	of	a	special	character	in	the	sense	that	they	cannot	

																																																								
143	Wolfrum,	Rüdiger	(ed.),	Max	Planck	Encyclopedia	of	International	Law,	Oxford	University	Press,	Oxford,	
2008,	sub	”Human	Rights”,	”Sources,	Foundations	and	Principles	of	International	Law”	and	”Customary	
International	Law”,	Buergenthal,	Thomas,	‘Human	Rights’,	at	para.	9.	
144	Lepard,	at	239-240.	
145	Thirlway,	Hugh,	Human	Rights	In	Customary	Law,	at	497-499.	
146	Cf.	De	Wet.	In	Shelton	at	543-544.	
147	Barcelona	Traction,	Light	and	Power	Company,	Limited	(Belgium	v	Spain),	ICJ	Reports,	(New	Applica-
tion:	1962),	1970,	para	33.	
148	Ibid.,	para	34.	
149	De	Wet,	Erika,	“Jus	Cogens	and	Obligations	Erga	Omnes”.	In	Shelton,	at	555-556.	
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be	derogated	 from	due	 to	 their	 content.150	These	norms	have	 an	 intimate	 relationship	

with	human	rights.	Peremptory	as	they	are,	 jus	cogens	norms	override	the	need	for	an	

individual	 state’s	 consent.151	The	 unlawfulness	 of	 genocide,	 torture,	 slavery	 as	well	 as	

slave	 trade,	 crimes	 against	 humanity,	 piracy,	 racial	 discrimination	 and	a	 state’s	 use	of	

force	(non-defensive)	against	another	state	are	such	norms.152		

	

In	 Article	 53	 the	 Vienna	 Convention	 on	 the	 Law	 of	 Treaties	 presents	 a	 definition	 and	

regulates	 the	 relationship	 between	 jus	 cogens,	 i.e.	 peremptory	 norms,	 and	 conflicting	

norms:	

	
“A	treaty	 is	void	 if,	at	 the	time	of	 its	conclusion,	 it	conflicts	with	a	peremptory	norm	of	general	 interna-

tional	 law.	For	 the	purposes	of	 the	present	Convention,	a	peremptory	norm	of	general	 interna-

tional	 law	 is	 a	 norm	 accepted	 and	 recognized	 by	 the	 international	 community	 of	 States	 as	 a	

whole	as	a	norm	from	which	no	derogation	 is	permitted	and	which	can	be	modified	only	by	a	

subsequent	norm	of	general	international	law	having	the	same	character.”		

	

Also	 in	 case	 of	 conflicting	 norms	Article	 64	 declares	 “[i]f	 a	 	 new	peremptory	 norm	of	

general	 international	 law	 emerges,	 any	 existing	 treaty	 which	 is	 	 in	 conflict	 with	 that	

norm	becomes	void	and	terminates.”		

	

The	ICJ	has	implicitly,	also	in	the	Barcelona	Traction	case,	stated	that	obligations	of	jus	

cogens	could	 have	 an	 “erga	omnes	effect”	 since	 its	 examples	 of	which	 norms	 could	 be	

erga	 omnes	 encompassed	 the	 unlawfulness	 of	 genocide,	 slavery,	 racial	 discrimination	

and	one-sided	use	of	force.	Since	these	norms	also	are	regarded	as	jus	cogens	norms,	it	

would	mean	that,	“when	an	obligation	is	recognized	as	one	from	which	no	derogation	is	

permitted	due	to	its	 fundamental	nature,	all	states	(and	other	subjects	of	 international	

law)	have	a	legal	interest	in	its	protection”	(De	Wet).	Nevertheless,	this	does	not	inevita-

bly	mean	that	every	existing	erga	omnes	norm	is	a	peremptory	norm	of	jus	cogens.	It	can	

be	argued	that	norms	of	human	rights	treaties	that	have	been	acknowledged	as	part	of	

customary	law	are	erga	omnes	norms;	 i.e.	 these	obligations	are	owed	collectively	to	all	

states.	Although	the	compliance	to	these	norms	is	of	 interest	to	the	 international	com-

																																																								
150	Thirlway.	In	Evans,	at	120.	
151	Chinkin.	In	Moeckli	et	al.	(eds.),	at	86.	
152	Lepard,	at	7.	
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munity	as	a	whole	they	do	not	automatically	also	have	jus	cogens	effect	-	for	example,	the	

unlawfulness	 of	 genocide	 is	 a	 jus	 cogens	norm	 for	 the	 reason	 that	 a	 large	 number	 of	

states	have	recognized	it	to	be	one.153		

	

An	example	of	another	erga	omnes	obligation	was	presented	in	the	ICJ’s	Advisory	Opin-

ion	on	the	Legal	Consequences	of	the	Construction	of	a	Wall	in	the	Occupied	Palestinian	

Territory.	The	court	stated	that	Israel	had	violated	an	erga	omnes	obligation	referring	to	

“the	obligation	 to	 respect	 the	 right	 of	 the	Palestinian	people	 to	 self-determination”.154	

The	right	to	self-determination	could	be	an	example	of	a	right	that	does	not	have	jus	co-

gens	effect,	while	being	owed	to	the	international	community	as	a	whole.	However,	the	

opinions	on	the	matter	differ.155	An	example	of	when	a	jus	cogens	norm	does	not	have	an	

erga	omnes	character	could	be	a	regional	customary	norm	that	is	jus	cogens.	Naturally	it	

would	not	be	owed	to	the	entire	international	community	and	thus	would	not	be	an	erga	

omnes	norm.156	

	

Article	53	of	the	Vienna	Convention	does	not	mention	any	specific	jus	cogens	norms;	it	is	

up	to	the	international	community	to	collectively	determine	them.	The	determination	of	

a	 jus	cogens	norm	requires	 two	 steps	 -	 essentially	 the	 international	 community	has	 to	

agree	on	a	norms	customary	law	status	and	in	addition,	for	it	to	have	 jus	cogens	effect,	

agree	 that	 it	 is	non-derogative.157	Lepard	notes	 that	 these	kinds	of	peremptory	norms	

“require	high	degree	 of	 consensus	 for	 their	 recognition”.158	However,	 all	 states	 do	not	

have	to	agree	on	their	existence.159	Thirlway	writes	that	it	would	be	normal	to	expect	“a	

sort	 of	 superior	opinio	 juris”	 in	 order	 for	 a	 rule	 to	become	 jus	cogens,	 i.e.	 a	 belief	 that	

derogations	could	not	be	allowed.160	

	

	

																																																								
153	De	Wet.	In	Shelton,	at	555-556.	
154	ICJ	Reports,	Advisory	Opinion	of	9	July	2004	on	the	Legal	Consequences	of	the	Construction	of	a	Wall	in	
the	Occupied	Palestinian	Territory	para	155,	at	199.		
155	Summers,	James	J.,	The	status	of	self-determination	in	international	law:	a	question	of	legal	significance	
or	political	importance,	Finnish	Yearbook	of	International	Law,	vol.	14,	2003,	at	283.	
156	Lepard,	at	268-269.	
157	De	Wet.	In	Shelton,	at	543.		
158	Lepard,	at	7.	
159	De	Wet.	In	Shelton,	at	544.			
160	Thirlway.	In	Evans,	at	120.	
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3.3.2.1	An	Example	of	a	Customary	Norm	of	Human	Rights	
	

In	 the	Genocide	Convention	case	 the	 ICJ	 stated	 that	 “[it]	 is,	of	 course,	well	 established	

that	the	Convention	enshrines	principles	that	also	forms	part	of	customary	international	

law”.	 In	 this	 regard	 the	 Court	 referred	 to	 its	 advisory	 opinion	 on	 Reservations	 to	 the	

Convention	on	the	Prevention	and	Punishment	of	the	Crime	of	Genocide	in	1951.161		In-

terestingly	 enough	 the	 ICJ	 referred	 to	 “moral	 law”	 in	 this	 advisory	 opinion:	

	

“The	origins	of	the	Convention	show	that	it	was	the	intention	of	the	United	Nations	to	condemn	

and	punish	genocide	as	"a	crime	under	international	law"	involving	a	denial	of	the	right	of	exist-

ence	of	 entire	human	groups,	 a	denial	which	 shocks	 the	 conscience	of	mankind	and	 results	 in	

great	 losses	 to	humanity,	and	which	 is	contrary	 to	moral	 law	and	to	 the	spirit	and	aims	of	 the	

United	 Nations	 (Resolution	 96	 (1)	 of	 the	 General	 Assembly,	 December	 11th	 1946).”		

	

Lepard	points	out	the	lack	of	explicit	reasoning	based	on	opinio	juris	and	usus	in	both	the	

2015	Genocide	Case	and	 the	advisory	opinion	of	1951.	 Instead	 the	existence	of	 a	 cus-

tomary	norm	prohibiting	genocide	is	supported	by	ethical	and	moral	principles.162	Fur-

ther	 the	 ICJ	stated,	 “the	principles	underlying	 the	Convention	are	principles	which	are	

recognized	by	civilized	nations	as	binding	on	States,	even	without	any	conventional	ob-

ligation”	 and	 that	 the	 convention	was	 “intended	 by	 the	 General	 Assembly	 and	 by	 the	

contracting	parties	to	be	definitely	universal	in	scope.”163“Even	without	any	convention-

al	obligation”	seems	to	refer	to	customary	international	 law.164	The	Court	also	put	em-

phasis	on	the	parties’	intention	in	regard	to	universality.		

	

	

3.3.3	Core	Rights		
	

In	this	regard,	another	 interesting	feature	 in	human	rights	 law	is	 the	division	of	rights	

into	so	called	core	rights	and	other	rights.	Core	rights	are	 thought	of	as	encapsulating	

the	most	prominent	moral	values	we	can	find	 in	the	human	rights	regime,	an	example	
																																																								
161	Application	of	the	Convention	on	the	Prevention	and	Punishment	
of	the	Crime	of	Genocide	(Croatia	v.	Serbia),	Judgment,	I.C.J.	Reports	2015,	para	87. 
162	Reservations	to	the	Convention	on	Genocide,	Advisory	Opinion,	ICJ	Reports,	1951,	at	23;	Lepard	(ed.),	
Reexamining,	”Towards	a	New	Theory	of	Customary	International	Human	Rights	Law”,	at	240-242.	
163	Reservations	to	the	Convention	on	Genocide,	at	23	
164	Lepard,	Reexamining,	at	242.		
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being	the	prohibition	of	torture.	No	derogation	can	be	made	from	them,	and	other	rights	

have	a	mission	of	protecting	these	rights.165		

	

Treaties	such	as	the	ECHR	and	the	ICCPR	acknowledge	such	core	rights	from	which	ex-

emptions	cannot	be	made	even	when	there	 is	a	public	emergency.166	According	 to	van	

Boven	it	seems	that	“violations	of	these	rights	entail	a	special	and	imperative	responsi-

bility	to	prevent,	to	protect,	and	to	remedy.”	The	non-derogable	rights	are	not	automati-

cally	jus	cogens	norms,	although	the	prohibition	of	torture	and	the	right	to	life	are	exam-

ples	that	fit	both	categories.	In	the	words	of	van	Boven,	“basic	subsistence	rights	which	

determine	the	life,	the	dignity,	and	the	well-being	of	individuals	and	peoples	should	be	

considered	as	core	rights”.167		

	

However,	this	kind	of	hierarchy	conflicts	with	the	positive	law	that	emphasizes	that	hu-

man	rights	are	equal.168	This	kind	of	argument	can	also	be	made	in	connection	to	erga	

omnes;	Augusto	&	 Trindade	write	 that	 “[i]n	 fact,	 nothing	 could	 be	more	 incompatible	

with	 the	 very	 existence	 of	 the	 erga	 omnes	 obligations	 than	 the	 positivist-voluntarist	

conception	of	 International	Law	and	the	emphasis	on	the	State	consent	as	basis	of	 the	

exercise	 of	 international	 	 jurisdiction.”169	When	 it	 comes	 to	 core	 rights,	 the	 states’	 re-

sponsibilities	seem	even	more	specified	than	generally	in	the	human	rights	area.	Except	

making	sure	there	are	effective	remedies	in	case	of	a	violation	of	a	human	right,	there	is	

the	 additional	 responsibility	 to	 fight	 impunity	 as	 well	 as	 to	 make	 reparations.	 In	 the	

practice	 of	 regional	 human	 rights	 courts	 and	 the	Human	Rights	 Committee	 it	 appears	

that	rights	that	fall	within	the	category	of	core	rights	require	“urgent	preventive	action	

by	way	 of	 provisional	 or	 interim	measures	 […]	 in	 order	 to	 avoid	 irreparable	 harm	 to	

persons”	(Boven).170	

	

	

																																																								
165	Scheinin,	Martin,	“Core	Rights	and	Obligations”.	In	Shelton,	at	528-529.	
166	Boven,	Theo	van,	“Categories	of	Rights”.	In	Moeckli	et	al.	(eds.),	at	150;	ECHR	Article	15,	ICCPR	Article	
4(2).	
167	Boven.	In	Moeckli	et	al.	(eds.),	at	150-	151.	
168	Scheinin.	In	Shelton,	at	528-529.	
169	Cf.	Augusto	&	Trindade,	at	314.	
170	Boven.	In	Moeckli	et	al.	(eds.),	at	151.	
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3.3.4	The	Persistent	Objector	
	

An	element	that	exists	in	the	realm	of	customary	international	law	but	is	hard	to	mould	

into	the	form	of	human	rights	is	the	persistent	objector	doctrine.	A	persistent	objector	is	

a	state	that	has	objected	to	a	rule	from	the	start,	i.e.	from	the	time	when	it	started	to	de-

velop	into	a	legal	obligation.	As	a	consequence	the	persistent	objector	can	continue	not	

being	bound	by	it	at	the	time	it	reaches	the	status	of	customary	international	law.171		

	

However,	state	practice	in	support	of	the	persistent	objector	doctrine	is	scarce	and	if	the	

doctrine	 existed	 it	would	 itself	 be	 customary	 international	 law.172	This	 doctrine	 is	 not	

very	compatible	with	the	area	of	international	human	rights	law	that	is	characterized	by	

universalism.	Per	se,	 the	universalist	 approach	does	not	 allow	 for	 exceptions	 from	 the	

law	of	human	 rights.	When	using	 the	persistent	objector	doctrine,	 state	 consent	 is	 re-

tained.	This	 is	one	of	 the	purposes	 for	which	 it	 is	 argued	 that	 the	doctrine	 should	not	

carry	much	weight	in	the	area	of	human	rights.173	For	example,	the	character	of	 jus	co-

gens	norms	as	non-derogable	excludes	the	possibility	of	a	state	to	persistently	object	to	

them.174	With	reference	to	the	autonomy	of	states	as	well	as	to	the	belief	of	states	that	it	

should	persist,	Lepard	argues	in	favour	for	this	doctrine	as	a	continued,	although	condi-

tioned,	part	of	customary	international	law.175		

	

3.4	Customary	International	Law	and	Democracy		 	
	

Ochoa	contrasts	participatory	democracy	and	representative	democracy	against	partici-

patory	law-formation.176	In	countries	where	the	government	is	based	on	representative	

democracy	 the	participation	of	 the	 citizens	 is	 expressed	by	 them	voting	 for	 their	 pre-

ferred	 representative	 who	 is	 supposed	 to	 represent	 them	 in,	 inter	 alia,	 enactment	 of	

laws.	The	representatives	do	derive	their	power	from	the	voters,	however	they	do	not	

need	their	direct	consent	prior	to	political	decision-making.	By	voting,	the	citizens	have	

already	acquiesced	 to	 the	 representatives	acting	on	 their	behalf.	 Internationally	 states	
																																																								
171	Thirlway.	In	Evans,	at	108.	
172	Ibid.	
173	Holning,	Lau,	Rethinking	the	Persistent	Objector	Doctrine	in	International	Human	Rights	Law,	Chicago	
Journal	of	International	Law,	vol.	6:1,	summer	2005,	pp.	495-510,	at	501.	
174	Cf.	Lepard,	at	235-236.	
175	Lepard,	at	229-230.	
176	See	Ochoa,	The	Relationship	of	Participatory	Democracy	to	Participatory	Law	Formation.	
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represent	 their	citizens	 in	 international	 institutions	where	 treaties	and	policies	are	 is-

sued.	This	applies	 irrespective	of	 the	state	being	democratic	or	not.177	There	are	some	

legitimacy	 problems	 at	 the	 international	 level,	 one	 of	which	 being	 the	 difficulty	 to,	 in	

Kumm’s	 words,	 domestically	 hold	 states	 “that	 are	 deeply	 embedded	 in	 transnational	

networks”	democratically	accountable.178		

	

Ochoa	 argues,	 “the	 inclusion	 of	 individuals	 in	 the	 [customary	 international	 law]	 for-

mation	 process	 would	 increase	 democratic	 participation	 in	 law-making”.	 She	 further	

illustratively	 states	 “the	 philosophical	 underpinnings	 of	 [customary	 international	 law]	

doctrine,	so	bounded	in	Westphalian	notions	of	state	sovereignty,	have	been	corroded	to	

such	 extents	 that,	 at	 least	 in	 the	 area	 of	 human	 rights,	 excluding	 the	 individual	 from	

[customary	international	law]	formation	renders	[customary	international	law]	doctrine	

somewhat	incoherent.”179	

	

3.5	Summary	 	
	

When	the	belief	in	law	as	deriving	from	a	higher	power	had	faded,	a	new	way	to	estab-

lish	what	the	law	is	was	to	observe	how	people	behaved	towards	each	other.	Thus	it	is	

built	on	human	relations	and	 it	 is	an	early	example	of	how	 legal	 rules	were	made.	 In-

stead	of	 finding	customary	 law	as	a	replacement	 for	natural	 law,	Aristotle	 though	cus-

tomary	law	was	an	expression	of	natural	 law.	An	additional	way	of	seeing	custom	was	

the	one	of	the	ancient	romans	that	only	regarded	the	lawmaker’s	custom	important.	So	

custom	is	per	definition	the	interaction	between	human	beings	that	has	persisted	for	a	

long	time.		

	

As	do	human	rights	 law,	customary	 international	 law	can	challenge	 the	sovereignty	of	

states	in	the	regard	that	it	challenges	statute	law	that	is	based	on	state	consent.	Never-

theless,	it	can	also	be	argued	that	both	customary	international	law	and	statute	law	can	

be	used	by	states	as	tools	to	get	their	will	through.	The	relationship	between	customary	

international	 law	and	human	rights	 law	is	not	uncomplicated;	customary	 international	

																																																								
177	Ibid.,	at	9.	
178	Cf.	Ochoa,	The	Relationship,	at	9-10	and	Kumm,	Mattias,	The	Legitimacy	of	International	Law:	A	Consti-
tutionalist	Framework	of	Analysis,	The	European	Journal	of	International	Law,	vol.	15:5,	2004,	at	915-916.	
179	Ochoa,	The	Individual,	at	150-151	
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law	is	more	or	less	compatible	with	international	human	rights	law	depending	on	which	

part	of	it	one	looks	at.	If	one	looks	at	 jus	cogens	norms,	erga	omnes	obligations	and	the	

view	that	there	are	certain	core	rights,	 it	 is	the	inherent	value	of	these	rights	that	give	

these	notions	 their	 value	 -	which	 is	not	 supported	by	positive	 law.	However,	 they	are	

well	aligned	with	the	protection	of	individuals	that	is	at	the	core	of	human	rights.			

	

The	general	view	on	customary	international	law	is	that	its	foundation	is	state	consent	–	

the	consent	of	the	majority	binds	the	minority	as	well,	except	in	the	case	of	the	persis-

tent	objector.	So	there	 is	some	democratic	element	 in	the	 formation	of	customary	 law.	

The	 persistent	 objector	 doctrine	 is	 however	 somewhat	 incompatible	 with	 the	 human	

right	regime,	since	it	makes	it	possible	for	some	states	to	escape	the	universalism	of	hu-

man	rights.	At	the	same	time	customary	norms	are	said	to	differ	from	moral	norms	even	

if	the	interrelation	is	unclear	for	the	reason	that	there	is	no	exact	definition	on	the	rela-

tionship	between	law	and	morals.	In	this	regard	it	is	interesting	to	note	that	the	ICJ	re-

ferred	to	moral	laws	in	the	Genocide	Convention	case	when	determining	the	existence	of	

a	 customary	 rule	 on	 the	 prohibition	 of	 genocide.	 It	 seems	 that,	 in	 the	 area	 of	 human	

rights,	the	Court	accepts	morality	as	a	legitimate	foundation	on	which	customary	inter-

national	norms	can	be	based.	

	

Theoretically	 customary	 international	 law	 is	 a	 stepping-stone	 for	 international	 law	 in	

general	and	treaties	can	be	concluded	in	order	to	derogate	from	customary	law.	In	prac-

tice	treaties	have	a	more	prominent	role,	perhaps	for	the	reason	that	they	are	more	con-

crete	and	do	not	seem	to	have	as	much	practical	and	theoretical	issues	left	unresolved	as	

customary	international	 law	does.	Nevertheless	it	 is	clear	that	customary	international	

law	is	an	important	source	of	international	law.	What	is	not	as	clear	is	if	there	exists	a	

customary	international	law	of	human	rights	for	the	exact	reason	that	much	of	the	hu-

man	rights	doctrine	is	based	on	treaties.		

	

However,	 various	 provisions	 of	 UDHR	 have	 become	 customary	 international	 law	 and	

some	scholars	argue	that	there	can	be	such	a	concept	as	customary	international	human	

rights	 law.	 Yet,	 customary	 law	 is	 based	 on	 state-to-state	 reciprocity	 whereas	 human	

rights	are	based	on	a	vertical	relationship	between	the	state	and	the	individual.	If	there	
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exists	such	a	regime,	the	rules	contained	in	it	would	be	of	erga	omnes	character,	thus	the	

concern	of	all	states.		

	

This	is	to	be	kept	separate	from	 jus	cogens	that	is	customary	law	of	a	special	character	

that	does	not	allow	derogations	due	to	the	content	of	the	rights.	The	weight	of	jus	cogens	

reveals	itself	also	in	the	fact	that	treaties	conflicting	with	these	norms	become	void.	This	

is	a	clear	overriding	of	state	sovereignty	since	new	treaties	cannot	override	 jus	cogens.	

The	 non-derogable	 character	 of	 jus	 cogens	 is	what	 overrides	 state	 consent.	 Due	 to	 its	

character	 these	peremptory	norms	require	a	 “high	degree	of	 consensus”	and	a	 special	

opinio	juris.		

	

Another	type	of	right	that	 is	high	in	hierarchy	is	a	core	right.	These	rights	encapsulate	

our	most	prominent	moral	values	and	are	non-derogable	as	well	as	protected	by	other	

rights.	 Nevertheless	 they	 are	 not	 automatically	 jus	 cogens.	 This	 kind	 of	 hierarchical	

placement	of	rights	conflicts	with	positive	law	according	to	which	legal	norms	should	be	

equal.	Another	conflict	lies	in	the	stronger	positivism	of	the	persistent	objector	doctrine	

that	as	a	consequence	conflicts	with	the	human	rights	regime.		

	

The	way	 in	which	we	 can	 find	 norms	 of	 customary	 international	 law	 that	 are	 human	

rights	is	to	look	at	opinio	juris	and	usus.	Acts	of	courtesy	are	not	thought	of	as	evidence	of	

opinio	juris,	for	the	reason	that	the	state	must	believe	that	the	way	it	acts	is	because	of	a	

legal	 obligation.	 Resolutions,	 conventions	 and	 diplomatic	 correspondence	 can	 be	 evi-

dence	of	opinio	juris.	It	can	also	find	strength	from	doctrine	and	from	case	law.		

	

UN	 general	 assembly	 resolutions,	 such	 as	 the	 UDHR,	 can	 be	 evidence	 of	 a	 belief	 that	

there	exists	a	certain	norm	of	customary	human	rights	law.	It	is	the	authoritativeness	of	

the	process	in	the	different	multilateral	forums	that	decides	if	there	is	evidence	of	a	cus-

tomary	 rule.	That	 the	way	a	 state	acts	 towards	 it	people	would	be	meaningless	 in	 the	

formation	 of	 customary	 international	 law	 puts	 a	 strain	 on	 human	 rights	 law.	 Even	

though	this	has	led	to	a	great	amount	of	human	rights	treaties,	many	consider	non-state	

parties	bound	as	well.	

	

Today,	not	only	states	can	influence	this	process	of	customary	international	lawmaking.		



	

	 44	

However,	 there	 remain	 several	 issues	 in	 connection	 to	 the	 subjective	 element	 of	 cus-

tomary	 law,	 its	 paradoxical	 nature	 and	 the	 uncertainty	 on	 how	 it	 should	 be	weighed	

against	usus	being	such	issues.		

	

4.	State	Domination?		

	

4.1	Sovereignty	and	The	Subject-Object	Dichotomy	
	

State	sovereignty	has	already	been	touched	upon	in	Chapter	2	in	contrast	to	the	area	of	

international	human	rights	law	that	challenges	it.	Here	it	is	contrasted	to	the	individual’s	

role.	

	

Historically	 in	 the	 development	 of	 international	 law,	 the	 role	 of	 individual	 has	 been	

more	naturally	inherent	in	the	discussion	than	today	–	e.g.	 in	the	works	of	Grotius	and	

Suárez.	This	shifted	when	legal	positivism	gained	in	importance.180	When	this	new	view	

on	the	nature	of	law	appeared	the	state	became	personified	in	the	sense	that	it	was	re-

garded	having	 its	own	will.181	So	sources	of	 international	 law	gave	only	 rise	 to	obliga-

tions	between	states,	which,	as	Mégret	puts	it,	made	individuals	“mere	objects	of	inter-

national	 law,	at	best	unintended	and	collateral	beneficiaries	of	obligations	undertaken	

by	sovereigns”.182	“Sovereignty”	is	a	word	meaning	“supreme	power	or	authority”,	“the	

authority	of	a	state	to	govern	itself	or	another	state”	and	“a	self-governing	state”	accord-

ing	to	the	Oxford	Dictionary.183	In	the	international	context	it	means	that	states	are	in-

dependent	and	have	the	exclusive	right	to	regulate	their	internal	affairs	without	outside	

interference.184		 State	 sovereignty	 has	 long	 been	 central	 in	 international	 law;	 Mégret	

writes,	“[i]nternational	law	was,	in	a	sense,	dedicated	to	ensuring	that	state	sovereignty	

and	state	voluntarism	would	not	be	undermined.”185		

	
																																																								
180	See	Augusto	&	Trindade,	Chapter	IX	”The	Legal	Personality	of	the	Individual	as	Subject	of	International	
Law”.	
181	Augusto	&	Trindade,	at	217.	
182	Mégret.	In	Moeckli	et	al.	(eds.),	at	96-98.		
183	Oxford	Univeristy	Press,	Oxford	Dictionaries,	“Sovereignty”,	2017,	
<https://en.oxforddictionaries.com/definition/sovereignty>,	checked	28	August	2017.	
184	Van	der	Vyer,	Johan,	”Sovereignty”.	In	Shelton,	at	384.	Garner,	Bryan	A.,	Black’s	Law	Dictionary,	8th	ed.,	
Thomson	West,	2004.		
185	Mégret.	In	Moeckli	et	al.	(eds.),	at	97.		
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Thus	the	opinion	was	that	there	existed	no	independent	role	for	individuals	in	the	arena	

of	 international	 law.	However,	 according	 to	 some	 scholars,	 individuals	 are	not	merely	

that.	McCorquodale	claims	they	are	not	completely	at	the	mercy	of	the	state	but	his	con-

clusion	 is	 that	 the	degree	 in	which	 they	participate	 in	 international	 law	varies.	As	 the	

human	 rights	 regime	 has	 developed,	 the	 role	 of	 the	 individual	 has	 gained	 in	 im-

portance.186		

	

After	 the	 Second	World	War	 and	 particularly	 the	 Nuremberg	 trials	 when	 individuals	

were	recognized	to	be	bound	by	the	power	of	international	law,	individuals	started	to	be	

seen	more	as	subjects.	Today	individuals	in	international	law	can	be	both	right	holders	

and	duty	bearers.187	They	enjoy	human	rights	but	do	also	have	to	respect	them;	for	ex-

ample	they	can	nowadays	be	subject	to	international	criminal	responsibility.188	They	can	

also	make	complaints.189	Except	the	regional	bodies,	also	the	Human	Rights	Committee,	

the	Committee	on	the	Elimination	of	Discrimination	Against	Women,	the	Committee	on	

the	Elimination	of	Racial	Discrimination,	the	Committee	Against	Torture	and	the	Inter-

national	 Criminal	 Court	 engage	 individuals.	 Individuals	 can	 submit	 complaints	 at	 the	

HRC,	the	CAT	and	the	committees	of	CERD,	CEDAW.190	At	the	ICC	victims	can	participate	

in	 proceedings.191	With	 regard	 to	 reparations	 and	 protective	 measures	 they	 can	 also	

initiate	proceedings.192	

	

Van	der	Vyver	claims	that	“state	sovereignty	is	[…]	no	longer	an	absolute	right	and	that	

its	implementation	has	become	subordinate	to	the	values	imbedded	in	the	human	rights	

doctrine.”193	An	example	of	when	human	rights	override	sovereignty	is	the	Responsibil-

ity	to	Protect-doctrine.	The	doctrine	fulfils	the	customary	law	element	of	opinio	juris	but	

does	not	yet	have	enough	state	practice;	nevertheless,	what	it	expresses	is	that	core	val-

ues	can	overrule	national	sovereignty	“in	situations	where	national	authorities	are	fail-

																																																								
186	McCorquodale.	In	Evans,	at	284-286.	
187	Ochoa,	The	Individual,	at	153-157.	
188	Cf,	Cryer,	Robert,	Friman,	Håkan,	Robinson,	Darryl	&	Wilmshurst,	Elizabeth,	International	Criminal	Law,	
3rd	ed.,	Cambridge	University	Press,	Cambridge,	2014,	at	22-23.	
189	See	section	2.2.3.	
190	Article	14	of	the	CERD;	Article	22	of	the	UNCAT;	the	Optional	Protocol	of	the	CEDAW;	the	Optional	
Protocol	to	the	ICCPR.	
191	Articles	15(3),	19(3)	and	68(3)	of	the	Rome	Statute	of	the	International	Criminal	Court	(ICC	Statute).	
192	Cryer,	at	488;	Article	75	ICC	Statute;	Articles	87,	94	of	the	ICC	Rules	of	Procedure	and	Evidence.	
193	Van	der	Vyer.	In	Shelton,	at	380.	
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ing	to	respect	these	rights	and	values	“	(Boven).194	Another	example	already	mentioned	

is	the	primacy	of	jus	cogens,	erga	omnes	and	core	rights.195	In	the	states’	exercise	of	their	

sovereignty	 is	 included	the	primal	use	of	 it,	 for	example	when	states	conclude	treaties	

and	become	bound	by	their	consent,	but	also	concession	of	it,	i.e.	because	the	content	of	

the	agreements	limit	the	states	discretion.	Thus,	there	is	a	dual	nature	to	the	exercise	of	

sovereignty.196		

	

In	 International	Law	edited	 by	Malcolm	D.	 Evans,	 there	 is	 a	 chapter	 entitled	 “What	 is	

International	Law	for?”	written	by	Martti	Koskenniemi.	In	a	footnote	Koskenniemi	refers	

to	Henkin	who	argues	that	the	international	legal	system	is	concentrated	on	“State	val-

ues”	in	contrast	to	“human	values”.	According	to	Koskenniemi	“[t]his	polemical	contrast	

undermines	 the	 degree	 to	 which	 States	 […]	 find	 their	 moral	 justification	 in	 late-

eighteenth	century	liberal	individualism	and	the	ideal	of	national	self-rule:	‘State	values’	

persist	because	they	channel	‘human	values’	within	a	political	community.”197		

	

With	support	from	Westlake,	Koskenniemi	accounts	for	the	question	of	why	state	objec-

tives	should	be	the	only	objectives	that	are	taken	into	account.	The	fact	that	the	interna-

tional	system	is	centred	on	states	has	been	questioned	for	many	years.	 It	has	been	ar-

gued	that	individuals	as	opposed	to	states	are,	in	Westlake’s	words	“the	ultimate	mem-

bers	of	[the	international]	society”,	as	well	as	other	groups	such	as	minorities	and	inter-

national	organisations.198	Augusto	and	Trindade	emphasize	the	 importance	that	power	

be	 divided	 between	 different	 legal	 subjects	 in	 order	 to	 prevent	 abuse.199	Also	 Steiner	

problematizes	why	it	is	not	possible	to	rely	solely	on	states	to	honour	human	rights.	He	

takes	the	genocide	in	Rwanda	as	well	as	the	one	in	Cambodia	as	an	example	of	the	unre-

liability	of	 states	when	 it	 comes	 to	 them	 forcefully	 reacting	against	 atrocities	or	other	

violations	committed	in	other	countries.	Steiner	applies	this	argument	to	why	intergov-

ernmental	organisations	are	needed.200	

																																																								
194	Boven.	In	Moeckli	et	al.	(eds.),	at	151-152.		
195	See	section	3.3.2	and	3.3.3.	
196	Bring,	Mahmoudi	&	Wrange,	at	22-24.	
197	Koskenniemi.	In	Evans,	at	33.	
198	Koskenniemi.	In	Evans,	at	36;	Westlake,	John,	International	Law,	Cambridge	University	Press,	Cam-
bridge,	1910,	at	16:	”The	consent	of	the	international	society	to	the	rules	prevailing	in	it	is	the	consent	of	
the	men	who	are	the	ultimate	members	of	that	society.”	Parenthesis	added.	
199	Augusto	&	Trindade,	at	206.	
200	Steiner.	In	Evans,	at	787-788.	
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The	state	centrism	 is	apparent	 in	 treaties	and	case	 law.	 In	Article	2	of	 the	UN	Charter	

sovereignty	is	emphasized	by	stating	that	“[t]he	Organization	is	based	on	the	principle	of	

sovereign	equality	of	all	its	Members”	(para.	1)	and	that	“[n]othing	contained	in	the	pre-

sent	Charter	shall	authorize	the	United	Nations	to	intervene	in	matters	which	are	essen-

tially	within	the	domestic	jurisdiction	of	any	state	[…]”	however	noting	that	this	can	be	

overridden	 if	 the	UN	 decides	 to	 take	measures	 in	 accordance	with	 Chapter	 VII	 of	 the	

charter	(para.	7).	Tying	this	provision	and	all	other	provisions	of	the	UN	Charter	to	the	

protection	 of	 human	 rights,	 the	 1st	 paragraph	 of	 the	 preamble	 of	 the	 ICCPR	 and	 the	

ICESCR	 refers	 to	 the	 UN	 charter	 stating	 that	 “in	 accordance	 with	 the	 principles	 pro-

claimed	in	the	Charter	of	the	United	Nations,	recognition	of	the	inherent	dignity	and	of	

the	equal	and	inalienable	rights	of	all	members	of	the	human	family	is	the	foundation	of	

freedom,	justice	and	peace	in	the	world”.		

	

The	ICJ	has	reinforced	the	central	role	of	the	state.	The	Legality	of	the	Threat	or	Use	of	

Nuclear	Weapons	case	was	initiated	by	the	UN	General	Assembly	that	had	filed	a	request	

to	the	ICJ	in	order	to	get	an	advisory	opinion	on	the	legality	of	nuclear	weapons.201	The	

ICJ	came	to	the	conclusion	that	the	use	of	nuclear	weapons	could	possibly	be	lawful	“in	

an	 extreme	 circumstance	 of	 self-defence”.202	It	 stated	 that	 every	 state	 has	 the	 right	 to	

survival	 and	 therefore	 also	 self-defence	 “in	 accordance	with	Article	 51	of	 the	Charter,	

when	 its	 survival	 is	 at	 stake”.203	From	 this	 Koskenniemi	 draws	 the	 conclusion	 that	

“’[benefits]	to	the	States	and	State	survival	remain	the	highest	objectives	of	the	system”,	

which	also	can	be	seen	in	the	margin	of	appreciation	and	the	derogations	that	the	ECtHR	

grants	states.204		

	

Koskenniemi	is	part	of	the	Critical	Legal	Studies	movement	that	questions	the	ability	of	

international	 law	 to	 be	 practically	 functional	 and	 points	 out	 the	 difficulties	 that	 arise	

from	trying	to	match	state	sovereignty	with	international	legal	norms	that	seek	to	bind	

these	states.	According	to	Koskenniemi	international	law	exists	on	a	scale	reaching	from	

																																																								
201	The	Legality	of	the	Threat	or	Use	of	Nuclear	Weapons,	at	6.	The	ICJ	had	to	answer	the	question	“Is	the	
threat	or	use	of	nuclear	weapons	in	any	circumstance	permitted	under	international	law?”	
202	Ibid.,	para	97.	
203	Ibid.,	para	96.		
204	Koskenniemi.	In	Evans,	at	37.	
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positivism	to	naturalism	and	that	it	either	becomes	apologetic	or	utopian.205	David	Ken-

nedy	has	claimed	that	on	the	one	hand	the	effect	of	the	belief	in	higher	norms	separates	

the	 international	 law	 from	state	practice	 (which	 is	what	makes	 the	 law	utopian	using	

Martti	Koskenniemi’s	 logic).	On	 the	other,	 if	we	accept	state	sovereignty,	 international	

law	is	merged	with	state	practice	(and	becomes	apologetic	in	Koskenniemi’s	words).	206	

	

In	 the	 view	 of	 Koskenniemi	 “there	 is	 reason	 to	 defend	 a	 legal	 ‘formalism’	 against	 a	

‘pragmatism’	 that	views	 international	 law	only	 in	 terms	of	 the	 immediate	objectives	 it	

serves.”	207	Pragmatism	meaning	viewing	the	 law	 in	 its	context	and	thus	 looking	at	 the	

effective	outcome	of	the	application	of	a	rule208	and	formalism	meaning	viewing	law	as	

science;	judges	use	logical	deduction	to	find	rules.209	On	the	one	hand	his	critic	against	a	

pragmatic-instrumentalist	 standing	 point	 (i.e.	 seeing	 law	 as	 something	 that	 makes	 it	

possible	to	“reach	valuable	human	purposes”,	instead	of	worshiping	its	wording	and	its	

objectives	per	se)	is	that:	

	

“[a]	 legal	 technique	 that	 reaches	directly	 to	 law’s	purposes	 is	either	compelled	 to	 think	 that	 it	

can	access	the	right	purpose	in	some	politics-independent	fashion	–	in	which	case	it	would	stand	

to	defend	its	implicit	moral	naturalism	–	or	it	transforms	itself	to	a	licence	for	those	powers	in	a	

position	to	realize	their	own	purposes	to	do	precisely	that.”		

	

On	the	other	hand	when	discussing	the	notion	of	pragmatism,	Koskenniemi	notes,	“for-

mal	sovereignty	should	not	be	a	bar	for	humanitarian	intervention	against	a	tyrannical	

regime”.	In	other	words,	if	a	state	oppresses	its	citizens	it	consequently	undermines	its	

own	 sovereignty.	 From	sovereignty	 flows	 the	 self-rule	of	people,	 but	 if	 the	people	 are	

oppressed	“it	would	seem	nonsensical	to	allow	formal	sovereignty	to	constitute	a	bar	to	

intervention	in	support	of	the	people”.210		In	the	words	of	Augusto	and	Trindade:	“[i]t	is	

																																																								
205	Bring,	Mahmoudi	&	Wrange,	at	40.	
206	Cf.	Ibid.	
207	Koskenniemi.	In	Evans	at	37-40.	
208	See	Wacks,	at	331	and	365;	Fieser,	James	&	Dowden,	Bradley	(eds.),	”Legal	Pragmatism”,	by	Butler,	
Brian	Edgar,	Internet	Encyclopedia	of	Philosophy,	<http://www.iep.utm.edu/leglprag/>,	checked	25	Sep-
tember	2017.	
209	See	Wacks,	at	364.	
210	Koskenniemi.	In	Evans,	at	37-40.	
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not	 to	 be	 forgotten	 that,	 as	 originally	 conceived,	 States	 exist	 for	 human	 beings	 (who	

compose	them),	and	not	vice-versa.”211		

	

4.2	Individuals	and	Other	Non-state	Actors	as	Subjects		
	

Augusto	and	Trindade	write	that	“[a]lthough	States	keep	on	playing	a	predominant	role	

at	 the	 international	 level,	 contemporary	 International	Law	has	been	enriched	with	 the	

overcoming	 of	 the	 old	 inter-State	 dimension	 and	 the	 contributions	 of	 other	 subjects,	

such	 as	 international	 organisations,	 individuals	 and	 humankind”.	 They	 point	 out	 that	

state-centrism	has	previously	given	rise	to	power	abuse	and	that	a	wider	view	on	inter-

national	personality	works	against	 such	abuse.212	That	 individuals	who	have	had	 their	

human	rights	violated	can	be	awarded	compensation	and	make	claims	about	the	alleged	

violations	and	the	 fact	 that	 they	nowadays	also	can	be	held	responsible	 for	own	viola-

tions	of	humanitarian	or	human	rights	 law	are	indicative	of	them	having	a	subject	sta-

tus.213	An	interesting	remark	with	regard	to	the	definition	of	a	subject	is	that	all	citizens	

do	not	participate	in	national	legislation	and	nevertheless,	they	are	still	“subjects	(titu-

laires)	of	rights,	[…]	bound	by	the	duties,	emanated	from	such	norms”	(Augusto	&	Trin-

dade).214	A	different	perspective	than	the	black	and	white	subject-object	approach,	is	to	

view	international	 law	as	consisting	of	different	participants,	one	participant	being	the	

individual.215		

	

International	organisations	are	singled	out	 for	the	reason	that	they	are	an	entity	other	

than	a	state	that	has	gained	subject	status.216	They	have	greatly	affected	the	internation-

al	 legal	order	in	many	ways:	not	 least	 in	their	acquisition	of	 legal	personality.217	In	the	

1949	Advisory	Opinion	on	Reparations	for	Injuries	Suffered	in	the	Service	of	the	United	

Nations	the	ICJ	stated:	

	

																																																								
211	Augusto	&	Trindade,	at	179.	
212	Ibid.,	at	177-178.	
213	Ochoa,	The	Individual,	at	123.	
214	Augusto	&	Trindade,	at	221.	
215	Rosalyn	Higgins,	Conceptual	Thinking	About	the	Individual	in	International	Law,	British	Journal	of	In-
ternational	Studies,	vol.	4:1,1978,	pp.	1-19,	at	5.	
216	Interpretation	of	the	Agreement	of	1951	between	the	WHO	and	Egypt,	Advisory	Opinion,	ICJ	Reports,	
1980,	para	37.	
217	See	Augusto	&	Trindade,	at	182.		
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“[o]n	 this	 point,	 the	 Court's	 opinion	 is	 that	 fifty	 States,	 representing	 the	 vast	 majority	 of	 the	

members	of	the	international	community,	had	the	power,	in	conformity	with	international	law,	

to	bring	into	being	an	entity	possessing	objective	international	personality,	and	not	merely	per-

sonality	recognized	by	them	alone,	together	with	capacity	to	bring	international	claims.”218			

	

The	way	 in	which	 the	 ICJ	 interpreted	 the	 role	of	 the	UN	was	 that	 it	 had	 to	keep	 itself	

within	“its	purposes	and	functions”	as	showed	in	 its	statement	“[w]hereas	a	State	pos-

sesses	the	totality	of	international	rights	and	duties	recognized	by	international	law,	the	

rights	and	duties	of	an	entity	such	as	the	Organization	must	depend	upon	its	purposes	

and	 functions	 as	 specified	 or	 implied	 in	 its	 constituent	 documents	 and	 developed	 in	

practice.”219	These	implied	powers	allowed	the	UN	to	adapt	to	changed	circumstances	in	

the	international	arena.220	In	the	ICJ,	Advisory	Opinion	of	1980	on	Interpretation	of	the	

Agreement	of	1951	between	the	WHO	and	Egypt,	 the	court	stated	that	“[i]nternational	

organizations	 are	 subjects	of	 international	 law	and,	 as	 such,	 are	bound	by	 any	obliga-

tions	incumbent	upon	them	under	general	rules	of	international	law,	under	their	consti-

tutions	or	under	international		agreements	to	which	they	are	parties.”221		

	

However,	as	they	have	gained	in	legal	personality,	also	their	responsibility	has	widened,	

which	has	led	to	the	drafting	of	the	Draft	Articles	on	the	Responsibility	of	International	

Organizations.222	Further	according	 to	 the	 ICJ	 legal	 subjects	can	differ	 from	each	other	

when	it	comes	to	the	scope	of	rights	as	well	as	their	nature.223		

	

Individuals	 can	affect	 treaty	making	 through	Non-Governmental	Organisations	 (NGOs)	

and	make	claims	about	their	human	rights	being	violated.	Ochoa	puts	 it	 this	way:	“(…)	

especially	in	the	area	of	human	rights	treaty	making,	individuals	have	had	a	formal,	ac-

tive,	and	direct	role	in	standard	setting	and	law	making.	Some	may	argue	this	has	been	

the	case	from	the	outset.”	She	further	ties	it	to	what	she	calls	“the	essence	of	customary	

law”	i.e.	that	the	beliefs	and	the	conduct	of	the	ones	customary	international	law	binds,	

																																																								
218	Reparations	for	Injuries	Suffered	in	the	Service	of	the	United	Nations,	Advisory	Opinion,	ICJ	Reports,	
1949,	at	185.		
219	Ibid.,	at	180.	
220	Augusto	&	Trindade,	at	186.	
221	Interpretation	of	the	Agreement	of	1951	between	the	WHO	and	Egypt,	para	37.		
222	See	Augusto	&	Trindade,	at	187-189.	
223	Reparations	for	Injuries	Suffered	in	the	Service	of	the	United	Nations,	at	178.	
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is	what	forms	it.224	She	refers	to	the	Article	71	of	the	UN	Charter	for	evidence	that	civil	

society	can	have	a	say	in	the	process	(she	seems	to	include	individuals	in	the	notion	of	

civil	society).	

	

“The	Economic	and	Social	Council	may	make	suitable	arrangements	for	consultation	with	non-

governmental	organizations	which	are	concerned	with	matters	within	its	competence.	Such	ar-

rangements	may	be	made	with	international	organizations	and,	where	appropriate,	with	nation-

al	organizations	after	consultation	with	the	Member	of	the	United	Nations	concerned.”225	

	

She	adds	a	clarification	to	this	argument	saying	that	she	does	not	argue	that	NGOs	“actu-

ally	make	treaties,	nor	that	NGOs	are	a	perfect	mechanism	for	the	involvement	of	indi-

viduals	in	international	governance”.	Her	point	is	that,	currently,	there	is	a	role	for	indi-

viduals	 in	 the	 process	 of	 lawmaking,	 in	 this	 case	 treaty	making,	 although	 indirect	 via	

NGOs.226		

	

Also	Augusto	and	Trindade	argue	that	today,	individuals	have	the	role	of	subjects.227	An	

active	participation	of	individuals	in	treaty	making	in	human	rights	law	is	logical	accord-

ing	to	Ochoa,	for	the	reason	that	it	is	“a	doctrine	that	is	designed,	in	large	part,	to	protect	

individuals	 from	 human	 rights	 violations	 that	 their	 own	 states	 may	 commit.”	 States	

commit	human	rights	violations	and	considering	 this	 she	claims	 that	 “it	 is	odd	at	best	

that	 states	would	 be	 left	with	 the	 sole	 and	 exclusive	 domain	 over	 the	 creation	 of	 the	

[customary	international	law]	of	human	rights.”228	

	

4.4	Summary	
	

The	meaning	of	the	word	“sovereignty”	that	is	used	in	relation	to	states	indicates	itself	

that	the	highest	authority	belongs	to	states.	This	has	long	been	a	prerequisite	for	inter-

national	 interaction.	Even	 though	 the	main	actors	of	 the	 international	 community	 still	

are	 states,	 an	 opposing	 force	 has	 loosened	 up	 their	 power.	 Interestingly	 enough,	 the	

states	also	 limit	 their	own	sovereignty	while	using	 it,	when	concluding	treaties.	Sover-
																																																								
224	Ochoa,	The	Individual,	at	153-157.	
225	Charter	of	the	United	Nations	and	Ochoa,	The	Individual,	at	155-156.	
226	Ochoa,	The	Individual,	at	157-158	
227	Augusto	&	Trindade,	at	213.	
228	Ochoa,	The	Individual,	at	158-159.	
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eignty	is	no	longer	an	absolute	right	for	the	reason	that	human	rights	have	gained	in	im-

portance	in	the	last	decades.	Even	if	sovereignty	is	given	considerable	weight	in	treaties	

such	as	 the	UN	Charter	and	even	 indirectly	 in	 the	 ICCPR	and	 ICESCR	as	well	 as	 in	 the	

case	law	of	the	ICJ,	this	does	not	mean	that	it	 is	without	exception;	rather	it	shows	the	

basic	character	of	a	community	consisting	of	states.	But	behind	every	state	are	the	peo-

ple.		

	

Before	 the	emergence	of	 legal	positivism	and	the	personification	of	 the	state,	 the	 indi-

vidual	belonged	in	international	law	in	another	way.	With	the	influence	of	legal	positiv-

ism,	sources	of	international	law	gave	rise	to	obligations	only	between	states	and	gave	

no	space	to	individuals.	Today	individuals	do	participate	in	different	degrees,	notably	in	

human	rights	law	where	they	are	evident	right	holders	but	also	duty	bearers.	Individu-

als	can	make	claims,	be	held	responsible,	they	can	already	influence	treaty	making	and	

they	can	act	 through	NGOs	and	as	 constituents	of	 civil	 society.	 International	organisa-

tions	such	as	the	UN	have	acquired	a,	by	the	international	community	well	accepted,	le-

gal	 personality	 and	 started	 to	 affect	 treaty	making	 as	well	 as	 customary	 international	

law	which	has	widened	the	perception	of	an	international	legal	subject.	

	

When	 looking	 at	 the	moral	 justification	of	 human	 rights,	 the	 international	 community	

does	not	seem	to	grant	the	human	values	that	were	the	starting	point	of	this	regime	as	

much	value	as	they	ought	to.	It	can	be	argued	that	individuals	are	not	granted	the	role	

that	is	rightfully	theirs	also	for	the	reason	that	the	nature	of	custom	is	that	they	should	

participate	in	forming	it.	After	all,	customary	law	binds	individuals	and	not	only	states.		

States	do	violate	human	rights,	do	not	 react	 sufficiently	 to	other	 states’	violations	and	

are	not	the	ones	who	are	directly	affected	by	violations	as	individuals	are.	They	may	not	

always	have	the	same	interest	or	feel	that	the	rules	are	as	important	as	they	are	to	indi-

viduals,	which	is	demonstrated	by	lack	of	action	when	atrocities	are	committed	as	well	

as	in	the	fact	that	states	have	strong	political	interests.	This	is	also	a	reason	for	individu-

als	 to	 be	 granted	more	 space	 in	 developing	 customary	 rules	 of	 human	 rights.	 Thus,	 a	

wider	view	on	international	personality	works	against	power	abuse.		
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5.	Final	Conclusion	
	

5.1	Introduction	
	

Here	it	is	useful	to	repeat	the	research	questions	of	this	thesis	and	go	through	them	sys-

tematically,	starting	with	the	sub-questions	in	order	to	reach	the	main	questions.		

	

The	main	questions	are:	

	

1. Does	the	 individual	have	a	role	 in	 the	development	of	opinio	juris	in	 the	human	

rights	field?		

2. Should	individuals	affect	its	creation	in	this	particular	field?		

	

Sub-questions:	

1. How	is	customary	international	law	established?	How	does	opinio	juris	develop?		

2. Does	it	differ	in	the	human	rights	field	in	contrast	to	public	international	law?	

3. Why	are	individuals	central	to	human	rights	law	and	can	their	role	be	applied	to	

the	development	of	customary	international	law?	

	

5.2	How	Is	Customary	International	Law	Established?	How	Does	Opinio	Juris	Devel-
op?	
	
Customary	 international	 law	 is	established	through	state	practice	and	opinio	juris.	It	 is	

not	entirely	clear	which	component	deserves	more	emphasis,	and	there	are	arguments	

ranging	from	total	exclusion	of	one	of	them	to	a	more	interactive	solution	where	strong-

er	opinio	juris	can	compensate	for	weaker	usus	and	vice	versa.	This	system	is	based	on	

consent	–	thus	its	legitimacy	is	derived	from	states	–	clearly	a	positivistic	view	on	law.	

	

Opinio	juris,	which	is	of	main	interest	in	this	thesis,	has	a	clear	connection	to	the	human	

mind	when	looking	at	its	wording.	Nevertheless,	it	is	thought	that	it	is	states	that	form	it.	

However,	 the	widening	 of	 legal	 personality	 to	 encapsulate	 international	 organisations	
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has	led	to	them	influencing	the	formation	of	customary	international	law	as	well.	In	their	

resolutions	the	opinio	juris	of	states	has	been	distinguished.	Regarding	the	more	general	

opinio	 juris,	 that	 of	 the	 entirety	 of	 the	 international	 community,	 both	 individuals	 and	

NGOs	have	been	part	of	 travaux	préparatoires	 influencing	 customary	 law	 formation.	It	

indicates	that	there	is	a	higher	level	of	participation	of	individuals	underway.			

	

5.3	Does	It	Differ	in	the	Human	Rights	Field	in	Contrast	to	Public	International	Law	
in	General?	
	
The	sources	are	the	same	in	both	the	area	of	international	human	rights	law	and	in	pub-

lic	international	law,	the	latter	encapsulating	the	former.	Formally	they	do	not	differ	but	

naturally	the	international	legal	area	in	which	they	are	formed	affects	them.	The	area	of	

human	rights	has	a	much	more	individual	oriented	approach	than	the	international	law	

in	general,	for	historic	reasons.	Where	do	human	rights	originate?	Even	if	the	law	is	hu-

man-made	(or	in	the	international	context,	state-made)	and	thus	positivistic,	the	philos-

ophy	and	idea	of	the	notion	is	that	it	exists	in	human	beings	from	birth.	These	rights	are	

inherent	and	it	is	difficult	to	grasp	where	they	really	do	come	from.	How	can	these	pre-

exist	in	this	way	if	we	believe	in	human-made	law?		

	

The	touch	of	naturalism	is	evident	and	also	affects	the	law	in	practice.	The	character	of	

human	rights	enables	a	kind	of	hierarchy	that	is	in	opposition	with	positivism,	it	has	re-

sulted	in	jus	cogens,	erga	omnes	and	core	rights	that	can	trump	other	rights.	Hence,	they	

are	seen	as	more	important	than	other	“ordinary”	rights.	The	fact	that	sovereignty	has	

had	to	yield	for	the	protection	of	the	individual	is	a	characteristic	that	affects	customary	

norms	of	human	rights.	For	example,	 jus	cogens	obligations	are	a	 type	of	superior	cus-

tomary	norms	and	if	 there	exists	a	customary	international	human	rights	 law	it	would	

consist	of	erga	omnes	obligations.	

	

However,	it	is	doubtful	if	there	exists	a	regime	of	customary	international	law	of	human	

rights	 for	 the	reason	that	 the	human	rights	 law	mostly	originates	 from	treaties.	At	 the	

same	time	it	is	clear	that	human	rights	are	an	important	part	of	customary	international	

law.	For	example,	a	state	that	has	not	ratified	a	treaty	or	has	made	reservations	to	cer-
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tain	provisions	can	still	be	bound	due	to	the	existence	of	a	customary	norm.	This	is	im-

portant	in	order	to	reach	a	higher	level	of	protection	in	the	area	of	human	rights.			

	

Also,	 the	 fact	 that	customary	 international	 law	binds	also	 those	 that	do	not	agree	 to	 it	

(except	according	to	the	doctrine	of	the	persistent	objector	that	does	not	fit	the	area	of	

human	 rights)	 comports	 well	 with	 the	 naturalistic	 character	 of	 human	 rights.	 In	 this	

case,	customary	international	law	enforces	the	universality	of	human	rights	norms.	Con-

sequently,	even	if	the	sources	are	the	same	in	both	human	rights	law	and	other	areas	of	

international	law,	their	environment	differs.	The	points	of	contact	between	the	character	

of	customary	international	law	and	the	character	of	international	human	rights	law	facil-

itate	the	former	to	function	in	the	area	of	the	latter.	

	

5.4	Why	Are	Individuals	Central	to	Human	Rights	Law	and	Can	Their	Role	Be	Applied	
to	the	Development	of	Customary	International	Law?	
	

I	 have	noted	 that	 there	 are	 similar	 characteristics	 in	 customary	 international	 law	and	

human	rights	law,	even	if	the	former	is	a	source	of	law	and	the	latter	describes	the	actual	

content	 of	 the	 sources.	 However,	 they	 are	 still	 fundamentally	 different	 for	 the	 reason	

that	the	individual’s	role	in	human	rights	comes	from	inherent	natural	power	whereas	

customary	law	is	state	dominated	–	although	with	some	naturalistic	touches,	e.g.	jus	co-

gens.	Jus	cogens	does	however	derive	from	human	rights,	which	means	that	customary	

international	law,	as	well	as	other	sources	of	law,	has	made	way	for	the	individual.		

	

Human	rights	have	a	close	connection	to	morals.	As	a	source	of	law	customary	interna-

tional	law	should	differ	from	moral	norms,	but	it	is	not	quite	clear	how.	In	addition,	the	

ICJ	has	based	the	recognition	of	a	customary	norm	on	moral	principles,	which	conflicts	

with	this	view.	What	is	clear	is	that	when	its	content	is	human	rights,	some	form	of	mo-

rality	is	inherent.	The	“natural”	character	of	human	rights	shines	through.	Notwithstand-

ing	human	rights	today	are	human-made	in	the	sense	that	they	are	codified	in	treaties	or	

states	 have	 by	 practice	 and	 opinio	 juris	 recognized,	 consented	 to,	 them	 as	 customary	

international	law.		
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The	individual’s	role	has	widened	by	the	recognition	of	his	or	her	inherent	rights	as	well	

as	the	recognition	of	individual	responsibility	in	international	criminal	law.	Additionally	

non-state	entities	have	paved	the	road	 for	a	wider	view	on	the	notion	of	 international	

legal	subject.	Through	these	other	entities	individuals	have	a	greater	possibility	to	influ-

ence	the	law,	which	does	already	happen.	However,	this	is	not	the	same	as	the	interna-

tional	community	recognizing	a	stronger	role	for	individuals	in	customary	international	

lawmaking.		

	
Since	the	content	of	law	(human	rights)	and	the	source	of	law	(customary	international	

law)	exist	on	different	 levels	 it	 is	difficult	 to	directly	transplant	the	 individual’s	role	 in	

human	rights	to	customary	international	law.	However,	the	central	role	of	the	individual	

in	human	rights	is	an	argument	for	a	more	central	role	in	lawmaking	in	the	same	area.	

	

5.5	Does	the	Individual	Have	a	Role	in	the	Development	of	Opinio	Juris	in	the	Human	
Rights	Field?	
	
An	expected	finding	in	this	thesis	is	that,	in	the	development	of	customary	law,	states	are	

the	principal	actors,	as	well	as	generally	 in	 international	 law.	However,	 the	more	mar-

ginalized	role	of	individuals	has	long	been	questioned,	even	though	the	stronger	role	of	

states	 has	 remained	 stable.	 The	 emergence	 of	 human	 rights	 has	 strengthened	 and	

fuelled	the	discussion	about	the	role	of	the	individual.	In	the	light	of	the	steps	individuals	

have	made	through	centuries	toward	a	greater	role,	it	is	interesting	that	it	has	not	force-

fully	affected	the	emergence	of	sources.		

	

However,	 in	 a	 limited	 indirect	 scale	 individuals	 do	 affect	opinio	 juris,	 it	 has	 happened	

through	other	organs.	Nevertheless,	states	dominate	the	international	legal	order	for	the	

reason	that	it	is	built	on	state	consent,	state	sovereignty	and	legal	positivism.	Individuals	

do	not	have	a	formal	role	as	participants	in	lawmaking.	According	to	legal	positivism	law	

originates	 from	human	power	–	 it	 is	 in	 this	 regard	 interesting	 to	note	 that	 there	 is	no	

formal	role	for	individuals	in	the	making	of	opinio	juris.		
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5.6	Should	Individuals	Affect	its	Creation	in	This	Particular	Field?		 	
	
It	 is	 in	the	nature	of	customary	 international	 law	that	 those	who	it	binds	should	 influ-

ence	it,	and	it	does	bind	individuals	through	their	states;	it	can	even	impose	internation-

al	criminal	responsibility	on	them.	Through	NGOs	it	is	already	possible	for	individuals	to	

influence	the	law.	They	could	take	part	in	the	development	of	resolutions	were	the	goal	

is	 that	 it	 should	constitute	evidence	of	opinio	juris.	At	 the	same	time,	 this	 is	not	 to	say	

that	every	person	in	a	society	can	directly	influence	lawmaking	internationally,	but	if	the	

international	 community	 were	 more	 open	 to	 that	 those	 who	 want	 can	 participate,	 it	

would	create	a	more	legitimate	opinio	juris	from	a	democracy	perspective.		
	

Reciprocity	is	not	the	basis	on	which	the	human	rights	regime	is	built.	The	vertical	rela-

tionship	between	states	and	citizens	is	an	argument	to	involve	individuals	in	all	aspects	

of	human	rights	law	–	also	in	its	making.	There	is	no	apparent	contradiction	in	an	indi-

vidual	 influenced	 customary	 international	 law,	 however	 there	 are	 difficulties	 arising	

from	state-centrism.	It	is	natural	that	human	rights	considerations	should	be	important	

in	the	formation	of	customary	international	law	when	it	comes	to	customary	rules	that	

are	human	rights	norms.	

	
The	 role	 of	 the	 individual	 is	 already	 on	 the	 slow	 development	 towards	 becoming	 a	

stronger	subject.	As	for	now,	they	do	not	have	the	strong	subject	status,	as	do	interna-

tional	 organisations	 or	 states,	 nevertheless	 they	have	 rights	 and	duties	 and	 in	 limited	

scale	they	can	influence	and	participate	in	lawmaking.	It	seems	possible	to	fit	individuals	

into	the	opinio	juris	element	of	customary	international	law;	they	have	been	able	to	con-

tribute	to	its	development	in	practice.		

	

The	protection	that	democracy	offers	human	rights	points	to	that	 it	 is	needed	 in	some	

form	also	in	the	creation	of	customary	international	law	in	the	field	of	human	rights.	A	

more	democratic	way	of	its	formation	would	be	to	include	the	individual	and	therefore	

minimize	the	risk	of	states’	power	abuse.	
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