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On 25 May this year, Regulation 2016/679/EU on the protection of natural persons with regard 

to the processing of personal data and the free movement of such data (GDPR) becomes 

applicable.2 As indicated in the title, the regulation aims both at the liberalisation of cross border 

data flows between the Member States of the European Union (EU) and at protecting personal 

data. In many instances, the regulation codifies the state of EU law prior to its adoption in April 

2016. Moreover, the provisions of the GDPR are properly understood only in the light of the 

competences conferred by the Member States upon the EU-institutions in accordance with the 

Treaty on European Union (TEU) and the Treaty on the Functioning of the European Union 

(TFEU). In addition, the Charter of Fundamental Rights of the EU (”EU-Charter”), adopted as a 

policy document in 2000 and attributed the same “legal value” as the EU Treaties pursuant to 

the Lisbon revision finalised in 2009, must always be taken into consideration when applying 

EU. Indeed, the GDPR is an emanation from this basic legal framework known as “EU primary 

law”. Whereas the GDPR is a piece of the puzzle to shape a digital internal market, the 

regulation is also closely linked to the development of an external common commercial policy 

(CCP).  

It cannot be emphasised enough that EU primary law and all legislative acts (“secondary 

legislation”) adopted on basis of the Treaties must be construed in a teleological and systematic 

way. Obviously, the Union is a new kind of social construction based on international 

agreements that shall be interpreted in accordance with the Vienna Convention on the law of 

Treaties. Hence, the legislators and judiciaries need to construe the sources of EU law primarily 

lexically. Article 5(2) TEU establishes that the Union shall attain the objectives set out in the 

Treaties which are on the highest level of abstraction found in Articles 1-3 TEU, and in the EU-

Charter. Furthermore, the EU institutions shall pursuant to Article 13 TEU and Article 7 TFEU 

ensure consistency between all their policies and activities in order to justify the supranational 

measures. Ultimately, the European Court of Justice (ECJ) shall pursuant to Article 19(1) TEU 

ensure that the “law” is observed when interpreting and applying primary law and secondary 

legislation. Also the national legislators and courts have an obligation to give all the sources of 

EU law the same effects and meaning as that specified by the ECJ, since the Member States 

have a duty under Article 4(3) TEU to cooperate sincerely with each other and with the EU-

institutions.  

Whereas the Union was originally entitled to protect personal data only on basis of the general 

competences conferred by the Member States with regard to the internal market, it gained 

specific competence regarding data protection in 2009 through the introduction of Article 16 

TFEU. Moreover, the right to privacy is written into Article 7 of the EU-Charter and everyone has 
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pursuant to Article 8 of the Charter the right to the protection of personal data concerning him or 

her. However, the starting point for the realisation and regulation of the entire internal market is 

now to be found in Article 16 of the EU-Charter, establishing the fundamental “right to conduct a 

business”. Evidently, data protection may brake against the right to conduct a business involving 

data transfers between the Member States, and the tensions between these fundamental rights 

are relaxed on basis of the principle of proportionality in accordance with Article 52 of the EU-

Charter. When the GDPR becomes applicable it will embrace and specify the meaning of the 

right to conduct a business with respect to cross border data flows, as well as the right to data 

protection. In order to reconcile the objectives along the lines of proportionality, the provisions of 

the GDPR must be understood as meaning that only data processing that is necessary may be 

allowed.     

Article 4 GDPR contains a list of definitions of concepts that are central to the data protection 

regime. However, the very subject for the protection is defined only vaguely and indirectly as an 

“identified or identifiable natural person” in the provision explaining the meaning of “personal 

data”. Some more clarifications are provided in recital 23 of the preamble where it is stated that 

the regulation applies only in so far as data regarding “data subjects who are in the Union” is 

processed. Consequently, the GDPR applies to anyone who de facto is in the Union at the time 

for a processing activity relating to the offering of goods or services, and not only to the EU 

citizens. Conversely, it might very well be that an EU citizen who is not in the Union at the time 

for the processing activity can, nevertheless, invoke the provisions of the Regulation since the 

commercial offer is considered directed to the Member State where the natural person is a 

citizen. More to the point, if a website can be accessed from a place outside the territory of the 

Union it might be immaterial whether the EU citizen was actually in the Union at the time for 

visiting the website and, henceforth, not a fact that needs to be proven in order to invoke the 

Regulation. Indeed, in joined Cases C-585/08 Pammer and C-144/09 Alpenhof concerning 

Regulation 44/2001/EC (“Brussel I regulation”) and the choice of national jurisdiction and the 

recognition of judgements from national Courts within the EU in a Case regarding consumer 

contracts, the ECJ elaborated only on the criteria for establishing whether a commercial offer 

was directed to a Member States without regard to where the internet user could access the 

website.3     

Naturally, the GDPR cannot apply to all “controllers” or “processors” directing commercial offers 

to natural persons who are in the Union or to EU citizens which must be considered targeted 

online. At the outset, undertakings established extramural the Union should not be subject to EU 

law. Having said that, the ECJ has construed directive 95/46/EC (that is soon to be repealed by 

the GDPR) extensively when approximating the domestic laws in the Member States on data 

protection. Famously, in Case C-131/12 Google Spain, the ECJ considered the establishment of 

a sales office in a Member State sufficient for making the directive applicable with respect to the 

processing of data by Google Inc. which is a firm incorporated in the USA under Californian 

law.4 At first blush, this construction of the EU directive may appear to be a case on 

“extraterritoriality”. However, in a closer look it becomes rather a question of defining 
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“establishment”. Indeed, the preliminary ruling in the Google Spain case must be seen in the 

light of the earlier case law handed down by the ECJ with regard to the concept of 

“establishment”. 

In general, the classification of an activity among “establishments” turns on the “Gebhard-test” 

introduced by the ECJ in Case C-55/94 according to which the crucial questions are whether 

there is a “stable arrangement” for the participation in the economic life of the host Member 

State.5 More recently, the ECJ explained in Case C-230/14, Weltimmo, that “establishment” is a 

flexible phrase that does not depend on legal form but only on the duration and nature of the 

activity.6 In consequence of the preliminary ruling, a Slovakian company should be considered 

established in Hungary since a website was directed “mainly or entirely” to that Member State, 

and a local agent with an address in Hungary and with a Hungarian bank account had been 

appointed.  

Interestingly enough, the European Commission concluded in a Communication to the 

European Parliament, the Council et al in 2010 that “[a] high and uniform level of data protection 

within the EU will be the best way of endorsing and promoting EU data protection standards 

globally.”7 Indeed, in the Google Spain Case it would have been inconsistent with internal EU 

law not to recognise that the US firm Google Inc. was established in the EU through its sales 

office. In addition to creating broad quasi-external competences by extending the internal scope 

of EU law, the Union is seeking to export its values through multilateral agreements as well as 

bilateral agreements such as the Comprehensive Economic and Trade Agreement with Canada 

(“CETA”) within the overarching framework for cooperation within the World Trade Organisation 

(WTO). According to Article 3(5) TEU, the Union is required by its Member States in its relation 

with the wider world to “uphold its values and interests, and contribute to the protection of its 

citizens”. Moreover, the Union’s action on the international scene shall pursuant to Article 21 

TEU “be guided by the principles which have inspired its own creation, development and 

enlargement, and which it seeks to advance in the wider world […]” including the protection of 

data. Evidently, also cyberspace should be subject to legal systems and the rule of law at some 

level. However, the rather categorical starting point in EU law for negotiating rules with regard to 

e-commerce may backfire and create barriers for reaching consensus on e.g. data protection 

standards. 

True, geography is an ill-suited criterion for determining the right to regulate online 

communication and the non-tangible place for digital computing metaphorically known as “the 

cloud”. And perhaps overlapping jurisdictions are necessary in the absence of global data 

protection. But so far, the EU has steered clear from applying its sources of law extramural the 

jurisdiction. Instead, the expectantly broad scope of applicability of the GDPR sounds in the 

development of internal EU law and i.e. in the realisation of the EU “digital internal market” by 

2020. In view of this, I will discuss some specific provisions in the GDPR with bearing on 

international trade at the IP & Media Law Conference 2018 organised by the Melbourne Law 

School.       
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