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Investments and public international law

 Escapes the scope of “pacta sunt servanda” and creates 
rights for private parties that can be invoked against a 
contractor.

 “Investments” through establishment or capital:

 Direct: Long term control or influence.

 Indirect: Portfolio investments. 

 Fair and equal treatment (non-discrimination).

 Free movement (through full protection and security).

 Full compensation for expropriation:

 Direct (nationalisation).

 Indirect (protection of social interests).



Agreements with ISDS

 Bilateral Investment Treaties (BITs):

 Between EU Member States (intra-EU BITs) 

 Between EU Member States and third countries (extra-EU 

BITs).

 Multilateral Investment Treaties (e.g. Energy Charter 

Treaty).

 EU normally includes investments in its broader Free 

Trade Agreements (FTA:s) including the new generation 

of Regional Trade Agreements (RTA:s) within the 

framework of the World Trade Organisation (“WTO”) 

1994.



Need for arbitration!

 National courts: Biased? Judicial review (in two instances) too 
slow?

 ISDS: Promotes investments!

 Efficient and speedy (not necessary to exhaust national 
remedies).

 Prevents arbitrary and discriminatory treatment by States. 

 Casuistic decisions safeguarding full compensation for economic 
loss (Cannot overturn existing legal frameworks in the contracting 
states) 

 Up to contracting states to decide what procedural rules shall 
apply: 

World Bank International Centre for Settlement of Investment 
Disputes (ICSID)

 London Court of International Arbitration 

The United Nations Commission on International Trade Law 
(“UNCITRAL”)



Problems with arbitration!
 Courts not independent or reliable?

 Safeguards the rule of law?

 Expensive (only for “big business)? 

 Ad hoc and unpredictable: Agreements leave extensive discretion to 
arbitrators (but the “arbitration award” must be in accordance with 
“law”). 

 “One stop shop” (but sometimes possibilities to appeal to national 
Courts e.g. when the decision is clearly “illegal” or 
“unacceptable”).

 Opaque (limited published information about the proceedings).  

 Right to regulate and promotion of broader social interests?

 The mere threat of far reaching damage claims has a “chilling 
effect”.

 Brazil refuses ISDS. South Africa has announced that it will withdraw 
from BITs with ISDS. Australia has pursuant to the plain packaging 
dispute announced that investments will only be subject to national 
treatment.  



EU and ISDS
 By contrast to the USA (supporting “national champions”) by 

promoting arbitration, the EU is rather sceptical to ad hoc 
arbitration. 

 Extra-EU BITs: EU Regulation 1219/2012: Protects the BITs until they 
are replaced by EU wide investment protection regimes in FTAs and 
RTAs (often mixed EU and its Member States and a third country e.g. 
CETA).

 Intra-EU BITs: An increasing number of Extra-EU BITs: (because of the 
collapse of multilateral WTO negotiations) became Intra-EU BITs 
through the enlargement of the Union in the beginning of the new 
millennium. 

 Since 2006 the European Commission submits amicus curia briefs to 
arbitrators.

 2006: Commission formal notice to the Council’s Economic and Financial 
Committee.

 2015: Commission formal request to terminate Intra-EU BITs (infringement 
proceedings against Austria, the Netherlands, Romania, Slovakia and 
Sweden).



Commission position on Intra-EU BITs 

 Focus on substantive law: No “extra reassurance” for protection of 
investments:

 Freedom of establishment (Articles 49-55 TFEU).

 Free movement of capital (Articles 63-66 TFEU). 

 Prohibition against discrimination on grounds of nationality 
(Article 18 TFEU). Compare with ISDS in Binder v Czech 
Republic.

 State aid (Article 108  TFEU). See Commission decision (EU) 
2015/14 (EU) 2015/1470 regarding the arbitral award in Micula v 
Romania.   

 Should not apply to Extra-EU BITs (Regulation 1219/2012) But 
proposed Regulation 2017 for screening direct investments into the 
EU. 



Case C-284/16 Achmea and substantive EU 

law
 “Characteristics of the EU and its law” and “constitutional 

structure”:

 Teleology: 

Article 5(2) TEU Article 3(1), 3(5) and 21 TEU (Objectives)!

Article 2 TEU (Values, i.e. “the rule of law” and “human rights”)

Article 6 TEU (“Fundamental rights”) EU Charter.

 Consistency: Articles 13 TEU, 21 TEU and 7 TFEU 

 Supremacy and direct effect in domestic law.

 EU law forms part of domestic law and derives at the same 

time from an international Agreement between the Member 

States.

 Arbitrators may interpret and apply EU law and challenge its 

consistency.



Case C-284/16 Achmea and procedural aspects
 Article 19 TEU: “[The EU Courts and i.e. the ECJ] shall ensure that 

in the interpretation and application of the Treaties the law is 
observed.”

 “The rule of law”: Safeguarded by teleology and consistency. 

 Article 344 TFEU: “Member States undertake not to submit a 
dispute concerning the interpretation or application of the Treaties 
to any method of settlement other than those provided for 
therein.”

 Article 267 TFEU (Preliminary rulings):

 Since cooperation between Courts and the ECJ safeguards the rule of 
law!

 ISDS Tribunals are not “Courts” and hence nothing safeguarding 
teleology and consistency (questions referred by German Court in the 
Case).   

 Article 18 TFEU: No answer; the reasoning on procedural rules 
suffices.



EU External trade relations

 Common Commercial Policy (CCP): EU Exclusive competences.

 Article 3(1)(e) TFEU and Article 207 TFEU (including direct 
investments).

 Article 3(2) TFEU (Parallelism).

 Implied powers: Article 216(1) TFEU. Both exclusive and shared 
competences.

 Flexibility clause: Article 352 TFEU. Both exclusive and shared 
competences.

 Objectives:

 Article 3(5) TEU:

 Article 21 TFEU 

 Effects:

 Article 216(2): “Agreements concluded by the Union are 
binding upon the institutions of the Union and on its 
Member States.” But International commitments are 
absorbed rather than prevail in EU law, e.g. Case C-402/05 
Kadi).



CETA with Canada 
 Protects direct and indirect investments (not by “shell companies” but restructuring 

OK).

 Market Access: No restrictions on number or value of investments or return on 
investments.

 No performance requirements; national treatment and most favoured nation 
treatment.

 Right to regulate (legitimate policy objectives) but protection for “legitimate 
expectations”.

 Prohibition against “nationalisation or expropriation” both “directly or indirectly”, 
except a) for a public purpose; b) under due process of law; c) in a non-discriminatory 
manner; d) On payment of prompt, adequate and effective compensation (fair 
market value).

 Investment Court System (ICS) 

 Tribunal: Roster of 15 independent (ethics) arbitrators (judicial qualifications or jurists).

 Appellate Tribunal: Function to be defined by CETA Committee (precedents).  

 Jurisdiction to interpret CETA, not the legality of a measure under domestic law (matter of 
fact and interpretation given to the domestic law by the courts or authorities of that 
Party). 



Multilateral Investment Court? 

 Both CETA and EU-Vietnam anticipate a Multilateral Investment Court 
(MIC). 

 UNCITRAL ISDS Reform (Working Group III) : 

 Improved ISDS path: based on 2013 version incorporating Rules on 
Transparency for Treaty-based Investor-state Arbitration and a possibility to 
appeal decisions: Supported by e.g. the USA and several developing 
countries). 

 MIC path: Supported and promoted by the EU  

 European Commission MIC initiative 2015 in the context of the TTIP 
negotiations. 

 20 March 2018 “Negotiating Directives for a Convention establishing a 
multilateral court for the settlement of investment disputes” from the 
Council. 

 MIC is now being negotiated within the context of the UNCITRAL ISDS 
Reform. 



Investment Courts (ICS and MIC)
 Pros: 

 Permanent

 Independent

 Predictable

 Comprehensive (possibility to appeal decisions) Rule of Law

 Cost-effective (promoting interests of SME:s)

 Transparent

 Cons:

 Transfer of normative powers away from Parliaments to technocrats (not 

ad-hoc).

 Right to regulate (lip service)? Still extensive discretion for the 

arbitrators/judges!

 Within the competences of the EU-Institutions to create international 

Courts? Question referred by Belgium to the ECJ 6 September 2017 and 

pending.



Competence, consistency, cooperation!
 Competence:

 Case C-284/16 Achmea does formally not define the Union’s external competences. 

 External competence to create Investment Courts: 

 Escapes the CCP!

 Escapes parallelism!

 Implied powers (necessary)?

 Flexibility clause? 

 Consistency: 

 External/internal: May be the real reason for competence to create MIC

 But may also tell against MIC in light of Opinion 2/13 ECHR and 2/15 and no reference 
for preliminary rulings 

 Cooperation:

 ICS and MIC has no formal duty to cooperate sincerely with the EU Courts 

 Conversely the Union has a duty to cooperate sincerely with the Member States and 
not act beyond conferred competences (even if there might be a strong support in the 
Council).   

Thank you for your time!


