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Comments on the EDPB draft Guidelines 3/2018  

As a research fellow at the Institute of European and Comparative Law, Oxford University, 

from September 2017 through December 2018, I investigated the territorial scope of the 

GDPR. Hence, I have read draft guidelines 3/2018 adopted on 16 November 2018 with great 

interest. In the light of the discourse on “extraterritoriality”, clarifications are most welcome 

regarding the abstraction of the territorial scope of the GDPR from geographical borders and 

i.e. the place for data processing, to a systematic and teleological construction of Union 

concepts. In general, the guidelines issued for public consultation are clear, coherent and well 

structured. However, the current version of the guidelines still leaves some important 

questions unanswered and there are inconsistencies and assumptions that need to be 

addressed.  

 

Article 3(1) GDPR and the notion of “inextricably linked” to the  

In the guidelines, a distinction is convincingly made between two criteria in Article 3(1) 

GDPR, namely “an establishment in the Union” and “in the context of the activities of” an 

establishment. When it comes to the notion of “establishment”, the EDPB recognises the 

concept of an establishment in an EU Member State through a mere employee or agent 

developed by the Court of Justice in cases regarding online trade, and most immediately in 

Weltimmo. According to the Court of Justice in Weltimmo, a controller can be considered 

established in a Member State through a combination of online presence and an on-site 

representation. In the Case the Court explained that a controller could be established in a State  

through a representative that sought “to negotiate the settlement of the unpaid depths with the 

advertisers”. It should be emphasised that the Court recognised in the ruling that the controller 

could be considered established in the Member State through the representative, which is by 

nature different from deeming the representative a separate legal entity of the controller in the 

Union.  

When it comes to the meaning of data processing “in the context of the activities of” an 

establishment in the Union, the EDPB confirms that the criterion cannot be interpreted 

restrictively. However, “the remotest link to the data processing activities of a non-EU entity 

should not be sufficient to bring the data processing within the scope of EU data protection 

law.” In order to identify a stopping point where the processing of personal data can no longer 
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be considered carried out “in the context of the activities of” an establishment in the Union, 

the EDPB elaborates on the idea that the activities must be “inextricably linked” to the data 

processing. Any attempt to vest “in the context of the activities of” with meaning is very 

welcome. Because the recurring references in the guidelines to an analysis in concreto without 

further guidance sit uncomfortably with the level of foreseeability required by the “rule of 

law”. Indeed, the lexical meaning of the words “inextricably linked” is a step in the right 

direction. However, the EDPB needs to provide more interpretative data with regard to that 

concept.  

In consideration of the case law of the Court of Justice and i.e. the seminal ruling in Google 

Spain, the EDPB discusses “revenue raising” as an element that is indicative of an inextricable 

link. Unfortunately, however, the reasoning of the EDPB on page 7 of the guidelines is 

circular. Because if only revenue raising “to the extent that such activities can be considered 

as “inextricably linked” to the data processing may be indicative of processing “in the context 

of the activities of” the EU establishment, the question remains what the criteria are for 

determining whether revenue raising can be considered “inextricably linked” to the data 

processing.  

Arguably, the focus on “revenue raising” is overall arbitrary considering the fact that the 

GDPR applies also with regard to processing of personal data in the context of non-economic 

activities. More to the point, the relevance of “revenue raising” is obscure since the objective 

of the Regulation is to protect personal data and to promote free flow of such data irrespective 

of whether an establishment in the Union is contributing to the revenues of the controller or 

processor. In the name of teleology and system-coherency, a more generally applicable 

criterion is needed to determine the meaning of an “inextricable link” to the processing of 

data. Lexically, data processing “in the context of the activities of” an establishment in the 

Union suggests that the legal entity in the Union is at least indirectly involved in the data 

processing. Then again, the Google Spain Court construed the words also in a teleological 

way. If accepting the state of law and the evolutionary consistency of EU law (because of the 

rule of law and in spite of the absence of a stare decisis doctrine) it is necessary to stretch the 

meaning of being indirectly involved in the processing of personal data by an affiliated legal 

entity. However, the concept must not be overstretched and separated from the processing of 

data. Along those lines, it could be held that Google Spain SA contributed to the processing 

by making Google Inc.’s search engine available under the national Top Level Domain (TLD) 

.es.  In other words, the data was not processed “in the context of the activities of” Google 

Spain SA because of its “revenue raising”; it was processed in the context of the activities of a 

search engine under the TLD .se, that could be run partly because Google Spain SA raised 

revenues. In my view, the Court of Justice overstretched the notion of data processing “in the 

context of the activities of” an establishment in Google Spain and the GDPR provides an 

improved legal framework that makes a more convincing and consistent interpretation 

possible. However, the state of law can be saved by a concept of “inextricably linked” that is 

delineated by indirect involvement in terms of contribution to making the processing of data 

possible. 
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Article 3(1) GDPR and a non-EU controller’s relation to its processor in the 

Union 

On pages 9-11 of the guidelines, efforts are made to explain that a processor in the Union 

(acting per definition on behalf of a controller) is typically not an establishment of a non-EU 

controller. Indeed, the statement that the “processor in the EU should not be considered to be 

an establishment of a data controller […] merely by virtue of its status as processor”, is highly 

agreeable. As both the controller and the processor can now be held accountable under the 

GDPR, it is necessary to delineate and specify the respective responsibilities of the legal 

entities. However, that does not imply that it is worthwhile identifying mutually exclusive 

liabilities. Indeed, overlapping liabilities of the legal entities may often promote data 

protection. In general, the endeavour to explain that a processor in the Union is typically 

providing a processing service in the context of the activities of the controller, as opposed to 

processing the data in the context of an establishment of the controller, is at least to say 

questionable. In fact, the reasoning is obscured by the explanation that the processing is in 

those instances “carried out in the context of the controller’s own activities; the processor is 

merely providing a processing service which is not inextricably linked to the activities of the 

controller.” 

In the light of all the aforementioned, three questions arise: 1) is the processor a special kind 

of legal entity that provides a service which is not inextricably linked to the activities of the 

controller? 2) How can it be that a non-EU controller is not subject to the GDPR only because 

the processing is carried out “in the context of the controller’s own activities” (and not in the 

context of the processor’s activities), when the controller can be established through an EU 

entity? 3) What is the rationale for avoiding overlapping liabilities for controllers and 

processors? 

As to the first question, Article 4(8) GDPR provides that “any natural or legal person, public 

authority, agency or other body which processes personal data on behalf of the controller” is a 

“processor”. Whereas the sales office concerned in Google Spain was not a processor since it 

did not process data on behalf of the controller, there is nothing in Article 4(8) GDPR 

indicating that the representative in Weltimmo would not meet the criteria for being a 

processor. Nevertheless, the Court of Justice recognised in Weltimmo that the controller could 

be established in the Member State where the legal representative was located, as opposed to 

considering the processing service provided in the place where the controller was originally 

located. Indeed, the distinction between “processing services” in the context of the activities 

of a non-EU controller, and data processing in the context of an establishment of the controller 

in the Union, depends on the existence of a criterion besides the wordings of Article 4(8) 

GDPR. Perhaps the processor is a special kind of legal entity categorically escaping the notion 

of “data processing in the context of the activities of an establishment of” a controller in the 

Union. Alternatively, the controller is “merely providing a processing service” in the context 

of the controller’s activities only when data is processed in the course of the controller’s core 

activities.  
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As already mentioned above, “establishment” is a Union concept and, hence, it shall have the 

same meaning irrespective of whether the legal entity is also classified among “processors” or 

not. It would be contrary to the consistency requirement in basic EU law and impractical to 

recognise some kind of ill-defined exemption from the meaning of “establishment” under the 

GDPR. Even if the assignment to process data on behalf of a controller shall be manifested in 

a contract, the “processor” is not a certain kind of legal entity; it is a legal entity with a certain 

assignment. Hence, a categorical distinction between a kind of legal entity merely providing a 

processing service in the context of the controller’s own activities in a third country, and data 

processing by a legal entity in the context of an establishment of the controller in the Union, is 

erroneous. In fact, there is not much support for such a construction of Article 3 GDPR in the 

guidelines. Consequently, also a processor as defined in Article 4(8) GDPR can be an 

establishment of the controller in the Union e.g. along the lines of the preliminary ruling in 

Weltimmo. Instead, the guidelines seem to suggest that only data processing in the course of 

the controller’s core activity can constitute processing in the context of the controller’s own 

activities.  

There are legal entities specialising more or less exclusively in the processing of personal data 

on behalf of, and on instructions from, other natural or legal persons meeting the criteria for a 

controller. For instance, an undertaking keeping records of members in housing organisations 

and administrating the collection of rents and successions in title may be such a “mere 

controller”. Similarly, a public authority may do little more than processing data on behalf of 

others. Indeed, the tasks assigned to these legal entities may involve almost exclusively 

operations that are performed on sets of personal data (such as collection, recording and 

communication). However, the processing on behalf of controllers often form part of broader 

activities. For instance, an accountant may process personal data on behalf of the client in the 

course of completing the annual report and a legal representative may process such data on 

behalf of the client when preparing and negotiating the settlement of the unpaid depths with 

advertisers. Evidently, the legal entities also in the latter examples process data on behalf of 

controllers. Hence, they are “processors” pursuant to the definition provided in Article 4(8) 

GDPR. More to the point, it is not possible to distinguish the data processing from the other 

activities. Indeed, the decision that a processor is merely providing processing services within 

the context of the controller’s own activities will often be arbitrary and contrary to the rule of 

law.  

With a view to explain why a processor in the Union shall be considered providing a service 

in the context of the controller’s own activities in a third country, the EDPB states as 

mentioned in the guidelines that the service is not “inextricably linked” to the activities of the 

controller. Evidently, by using this concept, which specifies the meaning of “in the context of 

the activities of” an establishment, the EDPB seeks to justify that a legal entity classified 

among “processors” is typically processing data in the context of the activities of the 

“controller”. Problem is that the reasoning is esoteric up to the point where it almost becomes 

nonsensical. Intuitively, the lack of an “inextricable link” would tell against the conclusion 

that the processor’s processing service is carried out in the context of the controller’s own 

activities. Moreover, it is simply difficult to accept the assumption that a “processing service” 
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would typically not be “inextricably linked” to the activities of the controller without further 

clarifications. If the Court of Justice considers legal services which do not form part of the 

controller’s core activities such as those at issue in Weltimmo, to be “inextricably linked” to 

the activities of the controller, it is difficult to accept that the service to process data in the 

course of the controller’s core activities is not “inextricably linked” to the activities of the 

controller. In case the EDPB maintains the view that the “processor is merely providing a 

processing service” in the context of the controller’s own activities, more clarifications are 

needed. 

As to the second question, the view that the GDPR does not apply to a non-EU controller 

when the processor is processing the data in the context of the controller’s own activities is 

incompatible with the fact that a controller can be established through a representative in the 

Union. If accepting that the representative in Weltimmo was a processor, it becomes redundant 

to say that data was processed in the context of the controller’s activities since the controller 

could anyhow be considered established in the EU Member State were the representative is 

located. In other words, even if the processor is considered providing a processing service in 

the context of the controller’s activities, the GDPR may nonetheless apply to the controller’s 

activities. It is possible to steer clear from the error in logic only by either not considering the 

representative in Weltimmo a processor at all of some reason, or suggesting that the reasoning 

only applies to data processing in the course of the controller’s core activities somehow 

defined. As explained above, neither of these lines of reasoning would lead to a convincing 

conclusion. 

As to the third question, the fact that a legal entity meeting the criteria for a processor under 

Article 4(8) GDPR can also meet the criteria for an establishment of the controller in the 

Union pursuant to Weltimmo, does not necessarily constitute a problem in EU data protection 

law. There might for sure be situations where only the controller as defined in Article 4(7) 

GDPR (and in the case law of the Court of Justice) can be held liable for illegal data 

processing. There will certainly also be situations where only the processor as defined in 

Article 4(8) GDPR (and in the case law of the Court) can be held liable for illegal data 

processing. However, in other situations the conduct of both a controller and a processor are 

caught. In that way, the GDPR induces the legal entities to specify their responsibilities in 

contracts and the factual liability will often depend on domestic contract law in the Member 

States. Conversely, if the overlapping responsibilities under the GDPR are not contracted 

away, the data subject can bring legal proceedings against either the controller or the 

processor. Perhaps the distribution of liabilities by means of contracts should be prevented by 

the interpretation of the provisions of the GDPR (albeit that raises questions about Union 

competences). Anyhow, mutually exclusive liabilities for processors and controller would be 

an anomaly as it reduces the possibility for data subjects to bring legal proceedings in the 

Union. Hence, the EDPB needs to explain for what purpose the delineation and specification 

of liabilities for the controllers and processors translate into a prevention of overlapping 

liabilities.  
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Article 3(2) GDPR and the reference to Joined Cases C-585/08 and          

C-144/09  

When it comes to Article 3(2) GDPR, the location of the data subject at a given time is pivotal 

for the applicability of the Regulation with regard to the conduct by a non-EU controller or 

processor. It is true that recital 23 of the preamble to the GDPR mimics the reasoning of the 

Court of Justice in Joined Cases Pammer and Alpenhof in spite of the lexical difference 

between “the offering of goods and services” as stated in Article 3(2)(a) GDPR, and 

“directing commercial offers to consumers” as stated in Regulation 44/2001 applying in that 

Case. Indeed, to derive interpretative data from that Case when construing Article 3(2)(a) is 

agreeable. However, it should be clarified by the EDPB in the guidelines that neither the 

Brussel I Regulation, nor the Rome I Regulation (referred to in footnote 23), apply to the 

GDPR. Instead, the right to an effective judicial remedy against a controller or processor is 

specified in Article 79 GDPR (and in relation to the supervisory authority in Articles 77 and 

78). It would carry too far to discuss the interrelations between the international private law 

frameworks. However, it should be mentioned that access to justice is a fundamental right 

transposed in the GDPR that systematically tells against a limited liability for controllers and 

processors. 

Article 3(2) GDPR and some commentary on the location of the data 

subject  

Probably it is correct to assume that the relevant time for the data subject to be in the Union in 

order to trigger the applicability of the Regulation under Article 3(2)(a) GDPR is at the 

moment of offering of goods of services (albeit it is wrong that it must be assessed at that 

moment). Similarly, it follows from the very wordings of Article 3(2)(b) that the monitoring 

of the behaviour of the data subject must take place at a time when the data subject is in the 

Union. By contrast, some more words need to be said about the spatial criterion to be “in the 

Union”. 

Notably, there is an inconsistency between the spatial requirement in Article 3(2) GDPR and 

the reasoning of the Court of Justice regarding access to justice for consumers in Pammer and 

Alpenhof. Whereas the Court considered a commercial offer directed to the consumers in a 

Member State on basis of the mere fact that the website was directed to the market in that 

State, Article 3(2) GDPR adds the requirement that the consumer is in the State at a given 

time. In parity with inquiries into international private law, it would simply carry too far in 

this commentary to analyse that territorial scope of EU consumer law in all other possible 

instances. Tentatively, the consumers in Joined Cases Pammer and Alpenhof would have been 

entitled access to justice in the Union even if they would have accessed the websites in a third 

country. In the context of global online trade and new means of transportation, the relevance 

of being in a physical place as opposed to on the national internet domain may become 

questionable. Will it make sense for people ten years from now that the GDPR can be invoked 
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when purchasing a product online under the Croatian TLD .hr while in Croatia, but not having 

that right when purchasing the same product under the same TLD .hr while on excursion in 

Serbia? Evidently, questions of the sort have earlier attracted attention in the Travels and Law 

Enforcement sub-group to the 29 working party, and it could be wise not to overstate the 

importance of the physical place of the data subject under Article 3(2)(a) GDPR in the EDPB 

guidelines. Arguably, the citizenship and domicile of the data subject should be of indirect 

relevance for determining the applicability of the GDPR when people are not physically in the 

Union. Naturally, the Union can provide data protection for non-EU citizens and non-EU 

residence only when they happen to be in the Union and of some reason (can) visit a website 

directed to the marker in a Member State (taking into account i.e. technical and linguistic 

aspects). As mentioned above, however, the relevance of the physical place where the citizen 

of a Member State access a website directed to the market in that State needs to be further 

investigated. A person could enjoy such a wider scope of protection also when residing in the 

Union. Indeed, if you are in an online environment that is clearly designed for people living in 

an EU Member State more permanently, the relevance of geographical borders may result in 

injustice.  

Ironically, the reasoning above might be even more relevant under Article 3(2)(b) GDPR in 

spite of the fact that it is categorically stated that the behaviour shall take place within the 

Union. For instance, demographic mapping in relation to general elections is caught by the 

provision. It is questionable that EU-citizens who were not in the Union at the time when their 

behaviour was monitored cannot invoke the GDPR irrespective of the duration of the 

monitoring. Upon their return to the Union, they may have as good reasons for bringing legal 

proceedings on basis of the Regulation as those who were in the Union when they were 

monitored. However, that seem to require an application of Article 3(2)(b) GDPR contra 

legem. Anyhow, the EDPB is welcome to address these aspects of the territorial scope of the 

GDPR. Indeed, the examples given in the draft guidelines appears as almost evasive in those 

regards. 

Concluding remarks 

In general, the guidelines provide important clarifications regarding the territorial scope of the 

GDPR. Formally speaking, some questions or aspects belonging to one section are sometimes 

addressed in advance, (such as example 7 on page 11 and the risk of “data haven” on page 

12). In substance, the concept of an “inextricable link” needs to be clarified and the efforts to 

identify a mere “processing service” in the context of the controller’s own activities should be 

reconsidered. Furthermore, the meaning of a data subject being “in the Union” needs more 

explanation, and more research is needed in this regard in order to provide a solid legal 

framework. Please accept my appreciation for an illuminating paper and I welcome further 

discussion. 

Stockholm 2019-01-03 

Claes Granmar 


