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1. Introduction 

In many instances Swedish Courts have been slow if not downright reluctant to recognise 

the consequences of being a norm giving power in a Member State of the European Union 

(EU).2 In fact, the Swedish legislator emphasised already in 1993 that the accession to the 

Union would change the role of the Courts in so far as they would become less bound by 

national preparatory works and take a more active part in the shaping of law and social 

engineering.3 Nevertheless, since the accession of Sweden to the Union in 1995, the 

president instances have discussed sources of EU law in only 5,4 percent of all cases handed 

down.4 Naturally, the number of precedents dealing with EU law has gradually increased 

from an average of 2 percent during the first five years as a Member State, to approximately 

5 percent in 2000, and 7,5 percent in 2006, to a general recognition rate of 13 percent in 

2014.5 Moreover, the figures differ significantly between various fields of law, and the 

influences of EU law have been most palpable in private international law, migration law, tax 

law, and in the fields of marketing law, consumer protection law, and intellectual property 

law.6 In addition, references to national precedents discussing EU law escapes the available 

statistics.7 

A distinctive feature of the EU legal order is the import of case law from the Court of Justice 

of the European Union (CJEU), consisting of the European Court of Justice (ECJ), the General 

Court (earlier Court of First Instance), and the Civil Service Tribunal (earlier the Court of 

Auditors). In the system of judicial cooperation between the ECJ and the national Courts 

established by Article 267 in the Treaty on the Functioning of the European Union (TFEU), 

the number of references for preliminary rulings indicates the willingness to adapt to EU 

law.8  According to the CJEU annual report 2015, a total of 121 references were made by 

Swedish Courts between 1995 and 2015, including 19 from the Supreme Court (Högsta 

Domstolen). The Administrative Supreme Court (Högsta Förvaltningsdomstolen) has referred 
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only 7 cases, prior to January 1, 2011, when it was known as Regeringsrätten it referred a 

majority of the requests.9 Moreover five cases have been referred by the Market Court 

(Marknadsdomstolen) which is the highest Court in many cases concerning the regulation of 

commerce and competition. Conversely, only about 40 per cent of all Swedish requests have 

been referred from lower Courts, including Appeal Courts, which contrasts with the state of 

things in most other Member States where it is mainly the lower Courts that request 

preliminary rulings.10 For instance, lower Courts in Austria, which joined the Union the same 

year as Sweden, habitually refer questions to the ECJ when there are possible discrepancies 

between the state of national law and EU law as well as when the higher Courts do not seek 

clarifications. Perhaps the original caution of the lower Swedish Courts could be explained by 

loyalty to the national judiciary system where the precedent Courts are supposed to clarify 

the state of law. However, as these Courts have sometimes declined to request clarifications 

in urgent matters, the lower Courts have taken a more active part in the dialog with the 

ECJ.11 Nevertheless, the number of references have remained basically the same every year 

since 1995, and has fluctuated between four and eight cases, only with the exception for 

eleven references in 2005, two references in 2006, twelve references in 2013, and three in 

2014. That being said, it is commonly held that the Swedish Courts have become more 

inclined and careful to take EU law into consideration after the Lisbon revision in 2009 which 

resulted in the new basic legal framework consisting of the Treaty on European Union (TEU) 

and the TFEU.12 Also the impact of the Convention for the Protection of Human Rights and 

Fundamental Freedoms (ECHR) as implemented by Law 1994:1219 has become more 

palpable. Indeed, the right of ne bis in idem elaborated in tax law cases has attracted much 

attention.13 Moreover, the labour Court has been rather radical when giving effect to EU law 

in a way that sits uncomfortably with the Swedish model where trade unions and employers’ 

organisations have received considerable regulatory powers and rights to enforce collective 

agreements.14 Instead of presenting statistics and conclusions from quantitative studies, this 

contribution will focus on some specific developments of EU law in Swedish Courts in recent 

times. 

2. Union Courts and the obligation to request preliminary rulings 

In contrast to a federal legal system such as the law of the United States (US law) where the 

regulatory powers of the States and of the federal institutions are horizontally separated, EU 

law often forms an integral part of the national legal systems and, hence, it exists in national 

law.15 Whereas some sources of EU law apply immediately in the Member State in the same 
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way as national law, some sources have effect only when transposed through other legal 

instruments. In general, the substantive law of the EU Treaties is directly applicable by 

national Courts as well as the legislative acts called regulations according to Article 188 

TFEU. Moreover, private parties can rely on provisions of the kind in the EU Treaties and on 

regulations to bring actions before national Courts against the State or against other private 

parties.16 In other words, the Treaty provisions which form part of EU primary law and the 

kind of EU secondary legislation called regulations can, depending on their content, have 

vertical direct effect against the Member State or horizontal direct effect between private 

parties.17 By contrast, the Charter of Fundamental Rights of the EU (the EU-Charter) which 

according to Article 6 TEU has the same legal value as the EU Treaties and, hence, forms part 

of EU primary law, is materialised only through other sources of primary law and secondary 

legislation. Moreover, the kind of secondary legislation called directives typically have only 

indirect effect through national law implying that they govern the application of national 

law.18 Hence, EU law differs generally speaking in nature and scope from international law as 

it creates, directly or indirectly, rights and obligations for public bodies and private parties in 

the Member States as opposed to creating rights and obligations inter partes for the 

signatories.19 It is certainly true as Supreme Court Judge Kerstin Calissendorff held in an 

article from 2015, that references were made to EU law prior to Sweden’s accession in 

1995.20 But whereas a non-Member State can maintain a dualistic approach to the sources 

of EU law, it follows from the principle of sincere cooperation written into article 4.3 TEU 

that a Member State must abide by the supremacy and effects of primary law and secondary 

legislation.21 Indeed, the autonomy of a Member State is conditioned on the principle of 

conferral and the division of powers as specified i.e. in Articles 2 and 5 TEU, and Articles 3-6 

TFEU.22 As the EU has legal personality it also has – sometimes exclusive – competence to 

conclude international agreements which become an integral part of the Union’s acquis 
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communautaire.23 Consequently, within the ambit of EU law, the national Court needs to 

apply EU specific sources of law but also national law and international law in an EU conform 

way. When a national court applies the sources of EU law it assumes the features of an “EU 

Court.” 

As Judge Lenaerts has amply explained in an article from 2003, the Member States have 

opted for a system where the national Courts are the ordinary Courts of the Union legal 

order.24 In most instances it is the national Courts and not the CJEU that has to decide the 

cases. The administration of justice within the Union by national Courts rather than by a 

separate organisation of EU Courts, sounds in the constitutional principle of procedural 

autonomy. Indeed, it would be incompatible with all known constitutional traditions to 

afford supranational Courts general powers to decide cases involving EU law in a Member 

State. In Sweden, only Courts “established by law” shall at the outset have jurisdiction 

according to the Instrument of Government (Sw. Regeringsformen) 11:1, and it follows from 

the Regeringsformen 1:4 that laws are enacted by the national Parliament representing the 

people.25 That said, references are made to the effects of EU law in general, and to the EU 

Treaties in particular in the statute of 1994:1500 concerning Sweden’s accession to the 

Union, adopted on basis of the right to delegate powers to the EU in the Regeringsformen 

10:6. It follows from the provisions on jurisdiction and procedures in the EU Treaties that 

certain rulings by the ECJ as well as by the General Court have authority in a Member 

State.26 On that note, the system where the ECJ gives preliminary rulings in law was 

introduced with a view to ensure the uniform interpretation of EU law throughout the 

Union.27 Pursuant to Article 267 TFEU, any Court or Tribunal of a Member State may refer 

questions to the ECJ if it considers that the decision on the question is necessary to give a 

judgement, and a Court or Tribunal of a Member State against whose decision there is no 

judicial remedy under national law is under an obligation to bring such a matter before the 

Court.  

According to the so called “abstract theory” only the kind of Courts whose decisions are 

typically not subject to appeal because they are the last instance must refer questions to the 

ECJ. By contrast the requirement is understood to apply to all Courts when appeal to a 

higher Court is not possible in the kind of case at hand according to the so called “concrete 

theory”.28 In any event, the Court of Appeal Court for Western Sweden (Hovrätten för Västra 

Sverige) found it necessary to ask the ECJ for clarifications on the matter in the Lyckeskog 

case. A Norwegian citizen had been charged with attempt to smuggle 500 kg of rice into 
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Sweden, and the Swedish Courts had to apply the former customs regulation (EEC) No 

818/83.29 In most cases the Court of Appeal is the last instance in a criminal law proceeding 

but the Supreme Court grants leave to appeal if a) it is important for a uniform application of 

the law, or b) there are particular reasons such as serious omissions or error by the Appeal 

Court. It is in the nature of things that the Supreme Court has a rather broad margin of 

discretion to decide whether there is an aspect of a case requiring clarifications, and the 

reasons for the decision is not public.30 Hence, along the lines of the concrete theory an 

Appeal Court could be required to refer questions for preliminary rulings to the ECJ in so far 

as it is unlikely or perhaps merely uncertain that the Supreme Court would grant leave to 

appeal. However, in response to the questions referred by the Court of Appeal for Western 

Sweden, the ECJ explained that when a decision from an Appellant Court can be challenged 

before the Supreme Court, the decision is not given by a Court of last instance and, 

consequently, only the Supreme Courts are obliged to make references for preliminary 

rulings.31 On that note, it should be emphasised that the obligation to refer questions applies 

only with respect to the effects and application of the sources of EU law and not to national 

law. However, it  can sometimes be difficult to draw a line between “EU law” and “national 

law”. For instance, in competition law cases, the Courts often apply national statutes which 

are modelled on the competition law provisions in the TFEU which should apply in the same 

way. From a formalistic point of view, however, the Swedish Competition Act cannot be 

subject to interpretation by the ECJ, and this has on occasion been taken almost as a pretext 

by precedent Courts not to refer questions on competition law which would have been 

opportune.32      

When it comes to the obligation for the Supreme Courts to request preliminary rulings, it 

was made clear in the famous CILFIT ruling that only the ECJ can establish the meaning of EU 

law.33 Conversely, the obligation to refer is limited by the acte éclairé doctrine stipulating 

that a referral shall not be made if the ECJ has already answered a materially identical 

question, and the acte clair doctrine expanding the scope of limitation to questions which 

are hypothetical or concerns provision which are unequivocal, or where the answer is self-

evident.34 It has often been debated whether the Swedish Supreme Courts have abided by 

these principles, and at least in some cases a reference should have been made when it was 

not.35 Here some decisions not to refer which have been subject to much criticism will be 

discussed.  
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In 1998, the Supreme Court decided in the VOLVO case not to refer questions for preliminary 

rulings on the scope of trade mark rights approximated by the former trade mark Directive 

89/104/EEC.36 The company DS Larm had used the trade mark VOLVO in an advertisement 

and argued that the Court should refer questions regarding the fair use exemption under the 

directive. However, the Supreme Court declined to make a reference and neither are there 

any explanation in the ruling why, nor are the reasons for the intermediate decision made 

public. When taking the subsequent ECJ case law on the matter into account, a reference 

could certainly have been welcome, but the decision is not incompatible with the acte clair 

doctrine.37 

In the Barsebäck case decided in 1999, the Administrative Supreme Court had to evaluate 

the legality of a legislative act adopted by the Parliament on the political sensitive matter of 

closing down a nuclear power plant in the absence of an environmental impact 

assessment.38 At the outset it may seem logical that the Court found it necessary to first 

establish whether it would be necessary to interpret Directive 85/337/EEC, requiring such an 

assessment in projects concerning nuclear power stations, before answering the question 

whether or not a reference for a preliminary ruling concerning the Directive should be 

made.39 However, on second thought this might easily lead into a circular reasoning since a 

question regarding the scope of the Directive could very well be subject in itself for such a 

referral. Moreover, the conclusion by the Administrative Supreme Court that the materials 

presented in the case measured up to an environmental impact assessment is anything but 

convincing. Hence, the decision not refer questions for preliminary rulings on the matter is 

questionable. The Barsebäck case also raised competition law questions since the decision to 

close down the nuclear power plant benefitted the largest actor on the Swedish energy 

market. In fact, the case raised interesting questions about the interrelations between EU 

competition law and the EU  State aid regime which could have benefitted from some 

clarifications. Instead the Court simply concludes that there is nothing in the competition 

rules hindering the closing down of one out of twelve plants or the nationalisation of all 

plants.40        

The Ramsbro case decided by the Supreme Court in 2001 concerned the interpretation of 

Directive 95/46 on the protection for individuals with regard to the processing of individual 

data.41 Mr. Ramsbro had published names of persons who were accused of severe economic 

crimes to establish an on-line forum for discussion about responsibility for natural and legal 

persons. The material question was whether the exemption in Article 9 of the Directive, 

regarding the processing of personal data for solely journalistic purposes had been correctly 

implemented in Swedish law. Indeed, the analysis of the Court would have benefitted from a 
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clarification from the ECJ on the meaning of the Directive, but no reference for a preliminary 

ruling was made. The case reveals a reluctance to refer questions to the ECJ but is not an 

obvious breach of the sincere cooperation requirement which applies also to the national 

Courts.     

In consequence of the famous Franzén ruling by the ECJ regarding the Swedish alcohol retail 

monopoly, the Administrative Supreme Court had in 2002 to rule in the Axfood case on the 

right to repayment from the State owned monopoly for obtaining a permit for wholesale of 

alcohol.42 On the matter whether the State should also pay interest the Court found support 

against such compensation in two earlier ECJ rulings which concerned slightly different 

questions, namely compensation for damages and compensation for not being granted an 

allowance.43 Also this judgement indicates a reluctance to ask for clarifications and is rather 

unconvincing. 

In the Wärmdö Krog case, Administrative Supreme Court ruled on the Swedish gambling 

monopoly.44 The authority responsible for supervising gambling had imposed a conditional 

fine on the company for promoting overseas betting in England and the decision was 

appealed. The case raised question regarding the Treaty provisions on free movement of 

services and the possibilities to justify exemptions therefrom on basis of overriding social 

interest. However, the Court sweepingly concluded that “considering the existing case law, 

room for a preliminary ruling hardly exists” and that the national Courts had been given 

great discretion to assess whether the national regulation could be considered 

proportional.45 At the end of the day the measures taken by the national authority was 

cleared. The ruling is problematic because of the unconcerned view on the obligation to 

refer questions to the ECJ as the case raised questions that had not been clearly answered 

before. 

In a competition law case from 2004, Vägverket, the Market Court refused to refer questions 

for preliminary rulings to the ECJ regarding the concept of economic “unit” which were of 

relevance for determining whether the Swedish Road Administration acting as a buyer of 

asphalt from amongst other an own subsidiary had entered into an agreement distorting the 

competition.46 The Court considered the answers to those questions acte clair in the light of 

ECJ case law, but in a closer look it nevertheless seems to apply a stricter definition than the 

ECJ.47 

In addition to cases where a precedent Court decides not refer questions for preliminary 

rulings, such a Court can also avoid a line of reasoning by simply not granting leave to 

appeal. As a result of the ECJ:s ruling in the Lyckeskog Case discussed above, the question 
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arose whether the Supreme Courts would be obliged to grant review permit whenever  

clarifications with respect to the impact of the sources of EU law in Swedish law are 

necessary. In the competition law Case SAS v. Luftfartsverket concerning an agreement 

between Arlanda airport and the airline SAS that constituted an abuse of a dominant 

position, the Supreme Court did not find any reason for granting leave to appeal in spite of 

the fact that there were good reasons for refereeing questions for preliminary rulings to the 

ECJ. The decision not to give leave to appeal, however, was challenged by a demand for a 

new trial because of grave procedural error by the Appeal Court not to refer questions to the 

ECJ. However, the Supreme Court rejected the leave to appeal by simply referring to the 

reasoning of the Appeal Court which it considered to be consistent with the state of EU 

law.48 This is rather remarkable and a more elaborated explanation would have been 

welcome. 

The rather lax approach by the Swedish precedent Courts to the obligation to refer 

questions to the ECJ, induced European commission (the Commission) to initiate 

infringement proceedings. In a reasoned opinion in 2004, the Commission addressed the 

problem with too few references for preliminary rulings from Swedish Courts and in 

response the Statute (2006:502) with certain provisions on preliminary rulings was 

adopted.49 Arguably, this has contributed to a change in attitude of the precedent 

instances.50 However, examples of cases where the Courts would have been expected to 

refer questions to the ECJ for preliminary rulings but where they have not are still easy to 

find.51 Notably, the Administrative Supreme Court has referred no questions on public 

procurement in spite the rather heated domestic debate on the implications of the EU 

legislation.52 In particular the possibilities to exempt cooperation between public authorities 

when assigning public services from the procurement rules pursuant to the ruling by the ECJ 

in Case C-107/98, Teckal would have needed more clarifications prior to the Administrative 

Supreme Court’s decision in RÅ 2008 s. 26 concerning a municipality procuring waste 

management.53   

3. State sovereignty and the obligation to request preliminary rulings 

It follows from the trias politica principle as expressed in the Regeringsformen 11:3 that no 

authority, not even the Parliament, may determine how a Court shall decide in an individual 
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case. Naturally, this applies also with respect to decisions to refer questions for preliminary 

rulings.54 However, the judicial autonomy is somewhat qualified in the EU system of checks 

and balances since the principle of sincere corporation in article 4.3 TFEU applies also to 

Courts. Consequently, the Commission has a case against a Member State where the Courts 

do not abide by EU law and avoid references for preliminary rulings according to Article 267 

TFEU.55 But whereas Sweden has been held liable for breaching the EU Treaties by not giving 

effect to EU law in a legislative and administrative sense, no cases have been brought before 

the ECJ against the State because of Courts not abiding by the acte éclairé or acte clair 

criteria.56    

The principle of sincere cooperation breaks against limitation in powers of Courts to decide 

cases contra legem. It is a constitutional principle in a democratic society that the powers of 

national Courts are confined to the wordings of laws and regulations adopted by the 

national legislator. Consequently, with respect to directives having but indirect effect in the 

Member States, a Court is not entitled to transpose them contrary to the letter of national 

law.57 A casuistic approach is necessary to determine whether the implementation of a 

Directive would require the Court to apply national law contra legem, but it stands to reason 

that the more vague wordings of the law, the broader margin of interpretation for the 

Court.58 On that note, Swedish law does not know of any procedure for judicial review where 

the validity of legislation is assessed per se since precedent Courts only decide cases on the 

facts. Moreover, in the Swedish legal tradition, the Courts have in general as far as possible 

steered clear from overriding statutes and endeavoured to abide by the intentions of the 

legislator.59  

Notably, the prohibition against  applying national law contra legem is not the end of the 

story. As mentioned, the principle of sincere corporation requires that directives are actually 

implemented if not by legislation at least by case law and, hence, the Member State must 

make sure that national law is not applied contrary to the purpose or the letter of a 

directive. The pre-emptive effect of the Directive makes incompatible national law 

inapplicable.60 Normally, the Directive can have such effect only after the date when it 

should have been transposed into national law, but it can render national laws adopted prior 

to that date inapplicable in case the legislation obviously makes a proper implementation 

                                                           
54 Compare with the reasoning of the Supreme Court in NJA 2004 s. 804… 
55 See further as to State liability for Courts i.e. Case Köbler C-224/01 EU:C:2003:513. 
56 Most recently Sweden was held liable for not having correctly implemented Directive 2006/112/EC on value 
added tax (VAT).  
57 Case Impact v. Minister for Agriculture and food, C-268/06, EU:C:2008:223. 
58 For further reading in Swedish see the preparatory works 2007:85, Grundlagsutredningen rapport VIII, Olika 
former av grundlagskontroll.  
59 For further reading in Swedish see e.g. Judge Marianne Eliason, Rättsuppfattning, rättskällor och 
rättsbildning, Svensk Juristtidning, Häfte 3 2004, p. 205, and e.g. V. Warnling-Nerep, Den reella betydelsen av 
en “moderniserad rättsprövning”, Förvaltningsrättslig Tidskrift 3, 2006.  
60 See e.g. Case Mangold C-144/04, EU:C:2005:709. 



impossible.61 Consequently, it may happen that a national Court is on the one hand side 

prevented from transposing a Directive contra legem and on the other hand side prevented 

from applying the national legislation because of the stopping effect of the directive.62 Then 

again, the concept of “implementing a directive” must be understood in a broad sense. A 

Court facing a situation where the proper national legislation is obviously incompatible with 

a Directive needs to take the whole national legal order into consideration and find ways to 

circumvent the obstacle to transpose the Directive through other sources of law.63 

Moreover, in case fundamental rights are at stake, the ECJ has been rather inventive and 

explained that even if the provisions in the EU Charter are not directly applicable per se, they 

have direct effect when materialised in a Directive even if the Directive does not have direct 

effect.64 Hence, e.g. the prohibition against discrimination on basis of age in the EU Charter 

overrides any incompatible national legislation when materialised in a Directive on rights for 

employees. 

In case No 7380-14, the Stockholm Administrative Appeal Court is facing the rather unusual 

question whether national legislation transposing a Directive that has been revoked shall 

apply. In the case, one of the main providers of network services, Tele2, had stopped 

supplying the Swedish Post and Telecom Authority (PTS) with traffic information since the 

Directive 2006/26/EC on data retention, was revoked on basis of the protection of personal 

data established in Article 8 of the EU Charter.65 Nevertheless, since the Law 2003:389 on 

electronic communication transposing the Directive is still in force, PTS took legal actions 

against Tele2. PTS won the first round as the Court of First Instance applied national law as it 

stands, and the Administrative Appeal Court was challenged with the question whether to 

apply the legislation contra legem but in accordance with the decision of the ECJ to revoke 

the Directive to protect fundamental rights, or to disregard the letter of national law. Hence, 

the Court stopped the proceedings and referred questions for preliminary ruling to the ECJ 

on whether the provisions in the Swedish Law 2003:389 is compatible with EU law. More 

precisely, the Court asks whether the statute tallies with Directive 2002/58/EC on the 

protection of personal integrity which is still in force and which gives effect to the EU 

Charter. Perhaps the protection of personal data in the EU Charter will be considered having 

direct effect through the Directive in parity with the case law on discrimination mentioned 

above?  

4. Increasing awareness among lower Courts  
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In hindsight, the categorical interpretation of Article 267 TFEU provided by the ECJ in the 

Lyckeskog Case discussed above may have reinforced the lower Courts efforts to steer clear 

from challenge the authority of the precedent Courts by referring questions for preliminary 

rulings. However, the combination of an often perceived reluctance of the Supreme Courts 

to refer questions to the ECJ, and a sometimes surprisingly restrictive policy on the leave to 

appeal, has induced the lower Courts to take a more active part in the dialogue with the 

ECJ.66 For instance, the District Court of Helsingborg requested a preliminary ruling in 2013 

regarding the rearing of chicken resulting in the ECJ:s preliminary ruling in Case C-307/13, 

and , the District Court of Stockholm referred in 2014 questions regarding trade in human 

pharmaceuticals which resulted in the recent rulings in joined Cases C-544/13 and C-

545/13.67 An example of a pending Case where a lower Court may take responsibilities in the 

European integration process and refer questions for preliminary ruling to the ECJ is T 

15142-14. In the case, the district Court of Stockholm ruled on the possibility for right 

holders to apply for injunctions against intermediaries in the supply of on-line content under 

the Swedish Copyright Act in light of Article 8.3 in Directive2001/29/EC on the harmonisation 

of certain aspects of copyright and related rights in the information society (the InfoSoc 

directive). Several proprietors of music and films have sued an internet service provider (ISP) 

for making available media content supplied without authorisation by the Pirate Bay and 

Swefilmer.68 Since the media content was transmitted from servers located in jurisdictions 

where it would be difficult to effectively stop the file sharing, the plaintiffs brought actions 

against the ISP B2 Bredband AB providing the platforms for making the works available in 

Sweden. In brief, the district Court considered the Swedish legislation to be in accordance 

with the InfoSoc Directive but found the ISP too passive to be accountable for complicity in 

infringement. For the time being the Appeal Court is considered making a reference to the 

ECJ.  

In recent times, the most significant development in Swedish law brought about by a lower 

Court is the preliminary ruling regarding the prohibition in the EU Charter against the liability 

to be tried or punished twice for the same offence (ne bis in idem) in the Åkerberg Fransson 

Case.69 In fact, the ruling came to define the protection of fundamental rights beyond EU 

law. Up until recently both the Swedish Supreme Courts have maintained that the principle 

of ne bis in idem established in the ECHR, protocol 7, Article 4, can be invoked to set aside 

Swedish legislation only in so far as there is clear support for the incompatibility with the 

principle.70 Only rulings from the European Court of Human Rights in Strasbourg (ECtHR) 

addressing Swedish law or similar (mainly Nordic) legal orders could require legislative 

changes.71 But, the principle of ne bis in idem is safeguarded also by the EU-Charter Article 
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50. However, as the EU legal order is defined by the EU Treaties and specified in secondary 

legislation such as regulations and directives, the various effects of these legal instruments 

are relevant only when transposing the EU charter into national law within the scope of EU 

law. By contrast, all Swedish law must be exercised in accordance with the commitments 

under the ECHR which is an independent legal instrument that has been incorporated by 

legislation. Whereas the ECHR is omnipresent, the EU Charter has a limited scope of 

applicability. 

In the case before the Northern Swedish district Court of Haparanda the fisherman Hans 

Åkerberg Fransson had been indicted for tax evasion. The criminal charges for tax evasion 

concerned both income taxes and value added taxes (VAT).72 However, since tax surcharges 

had already been imposed on Åkerberg Fransson for the same conduct in an administrative 

proceeding, the question arose whether the actions taken by the tax Board (Sw. 

Skatteverket) constituted a penalty stricu sensu preventing also prosecution under criminal 

law.  More to the point, the district Court identified several uncertainties surrounding the 

interrelations between the ne bis in idem principle under the ECHR protocol 7 article 4 and 

under the EU Charter article 50 and how to apply the provisions conterminously in national 

law.73 In response the ECJ first clarified that the rights and freedoms of the EU Charter must 

be complied with where national law falls within the scope of EU law, but not outside such 

situations.74 In the case the national measures to secure inflow of VAT was caught by EU law 

through a directive, but evasion from income tax escaped the scope of EU law on the whole. 

In that connection, the ECJ elucidated that the indirect effect of a Directive cannot be 

conditioned on a clear support requirement when transposing the EU charter into national 

law. Hence, the need to coordinate the administrative measures and criminal law sanctions 

with respect to VAT evasion in Swedish law in accordance with the principle of ne bis in idem 

in the EU Charter article 50, could not be confined to clear support for legal changes to that 

end. But whereas the indirect effect of the Directive should prevail within the ambit of EU 

law, it was left to the national norm giving powers to decide on whether or not to maintain 

the clear support doctrine in Swedish with respect to provisions in the ECHR extramural EU 

law. 

In substance, the ECJ approximated the scope of ne bis in idem under the EU Charter with 

the concept in the ECHR by making indirect references to the criteria established by the 

ECtHR.75 Then again, the right not to be tried or punished twice appears to be less absolute 

in the Union legal order than in the ECHR system as the ECJ stresses in paragraph 29 of the 

Åkerberg Fransson ruling that the national authorities and Courts remain free to apply 

national standards of protection of fundamental rights as long as the level of protection 

provided for by the Charter and the primacy, unity, and effectiveness of EU law are not 
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compromised. On that note, the ECJ clarifies in paragraph 36 that even if the administrative 

measures taken by national authorities are to be seen as criminal penalties, their 

combination with criminal law sanctions can be regarded as contrary to national standards 

on ne bis in idem only as long as the remaining penalties are effective, proportionate, and 

dissuasive. Indeed, the unity and coherency of EU law is essential as article 7 TFEU 

establishes that the Union “shall ensure consistency between its policies and activities, 

taking all of its objectives into account and in accordance with the principle of conferral of 

powers.”76 In other words, the right not to be tried or punished twice within the ambit of EU 

law applies as long as the combination of legal remedies is apt and purposeful in the EU legal 

system.  

The answers provided for by the ECJ in the Åkerberg Fransson case brought attention to the 

discrepancies in Swedish law between the protection of fundamental rights within the scope 

of EU law and extramural EU law where it took clear support to adapt national law to the 

ECHR. Evidently, these different standards are difficult to reconcile with the requirement for 

consistency and coherency which are aspects of the rule of law, and perhaps even more so 

in a mature legal order such as Swedish law than in the union legal order that is still under 

construction. Prior to the Åkerberg Fransson case, the Supreme Court had denied review 

permit in cases dealing with the topic, but in the case leading up to its ruling NJA 2013 s. 

502, it took the opportunity to clarify the state of law with respect to the clear support 

requirement. A photographer who allegedly had made a fraudulent VAT and income tax 

return had been subject to administrative measures by the tax Board as well as to criminal 

proceedings. Once again, EU law applied only with respect to the VAT and not to the income 

tax. In paragraph 59 of the lengthy ruling, the Supreme Court maintains in a way akin to 

obiter dicta that the ECHR protocol 7 Article 4 should not be interpreted as meaning that the 

individual is given a lower level of protection than that which Article 50 of the EU Charter 

provides. Fundamental principles such as predictability and equal treatment call for such a 

position. Hence, the Supreme Court concludes in the following paragraph that the system 

with both administrative measures and criminal law sanctions in tax cases needs to be 

altered beyond the scope of EU law as there is sufficient support for incompatibility with the 

ECHR. With a view to safeguard coherency and predictability of national law the Supreme 

Court opted for the open ended sufficient support doctrine beyond EU law once it could no 

longer escape the problem with dual standards for fundamental rights post Åkerberg 

Fransson. In consequence, the Prosecutor’s Office had to review more than 2700 cases of tax 

crimes and in most of the resulting 580 new trials the penalty fees imposed were refunded 

and the persons who had been convicted for serious tax evasions were released from 

prison.77   
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In the Åkerberg Fransson case, the Haparanda district Court did what any responsible EU 

Court should do when facing questions regarding EU law that need answers for a case to be 

decided. However, the reference for a preliminary ruling was met with much criticism from 

legal authorities and the public prosecutor appealed the district Court’s decision to stay the 

proceedings.78 Fortunately, the judge deciding the case at the Appeal Court for Northern 

Sweden showed great courage and skills when rejecting the appeal on basis of the absolute 

rights enshrined in article 267 TFEU for Courts and tribunals to refer questions to the ECJ.79 

Indeed, the ECJ had made it utterly clear in Case C-210/06, Cartesio, where questions had 

been referred from an Hungarian Court in a case concerning the transfer of a company seat 

to another Member State than the Member State of incorporation, that the right for a 

national Court to make references to the ECJ for a preliminary ruling cannot be called into 

question by national rules permitting the appellate Court to “vary the order for reference, to 

set aside the reference and to order the referring Court to resume the domestic law 

proceedings.”80 Hence, national rules making it possible to obstruct, prevent, or circumvent 

the right to refer questions for preliminary rulings is incompatible with the supremacy of EU 

law. 

5. Effects of preliminary rulings in Swedish law 

Since both NJA 2013 s. 502 and the Åkerberg Fransson case concerned tax law, it is easily 

believed that the sufficient support requirement superseded clear support only in those 

cases. However, that would sit uncomfortably with the idea of a coherent national legal 

order. It is therefore reassuring that the Administrative Supreme Court gave leave to appeal 

a case on ne bis in idem concerning suspension of a driving license because of conviction for 

arson.81 Nevertheless, in its decision in December 2014 the Administrative Supreme Court 

did not consider the administrative actions incompatible with the ECHR, protocol 7, article 

4.82 In fact, this was much expected since the person was not driving and committing arson 

at the same time which excludes the possibility that the administrative actions and the 

penalty under criminal law actually concerned the same conduct which is one of the decisive 

criteria. Arguably, the introduction of the sufficient support requirement has implications 

beyond the concept of ne bis in idem as well as beyond the impact of fundamental rights on 

the whole making it easier to adapt Swedish law to commitments under international law in 

general.  

In an overall view, the Swedish Courts have normally implemented the responses from the 

ECJ to questions referred by Swedish Courts in an accurate way in subsequent national 
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rulings.83 However, the important clarification by the ECJ as to the methods for interpreting 

EU law in the Björnekulla case did not result in a final decision by the referring Court of 

Appeal.84 Instead, the parties reached a settlement on basis of the ruling by the District 

Court which was indisputably consistent with the preliminary ruling handed down by the 

ECJ.85 There is nothing indicting that the Appeal Court would have exercised undue 

influences on the parties to opt for a settlement escaping the rules on direction of 

procedure.         

When it comes to preliminary rulings on questions referred by Court in other Member States 

they have sometimes been conspicuously absent in Swedish case law, albeit the reasoning of 

the Courts have not necessarily been incompatible with the clarifications in law given by the 

ECJ.86 Moreover, the case law of the CJEU is discussed more often and openly in Supreme 

Court cases in recent times, and there are tendencies towards a more including and 

accepting attitude. That said, the Labour Court has been even more concerned with the 

impact of EU law ex post Laval and Viking and has perhaps over-interpreted the obligations 

under EU law.87 In joined cases A 14/02, A 39/02, A 53/03 and A 137/03 the Labour Court 

had to rule on the legality of measures taken by Swedish trade unions with a view to force 

the non-European crew on the vessel Sava Star, which was owned by a Norwegian company 

and flagged in Panama, to enter into collective agreements approved by the International 

Transport Workers Federation and thereby to safeguard undistorted competition within the 

EU.88 Eventually, the Labour Court decided to stop the protracted proceedings and ask the 

ECJ whether transport services provided in Sweden by a ship flagged in Panama and owned 

by a Norwegian company can be caught by the Agreement on the European Economic Area 

(EEA).89 In its preliminary ruling, the ECJ first clarified that regulation No 4055/86 is part of 

the legal order of all the states that are parties to the EEA Agreement and that the regulation 

and the Agreement contain rules on the freedom to provide services in the shipping industry 

“between States that are parties to the EEA Agreement and between those states and third 

countries”.90 Moreover, the fact that the crew members of the vessel were third country 

nationals did not affect the application of the regulation.91 As there was a cross border 

element of transport services within the EEA provided by a company established in one EEA 

country and received by companies established in an EU Member State, the ECJ elucidated 
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that “any restriction which, without objective justification, is liable to prohibit, impede or 

render less attractive the provision of those services must be declared incompatible with EU 

law.”92  

In its ruling No 70/15, the Labour Court found that even if transport services at the outset 

escape the scope of Article 56 TFEU on free movement services and are unlocked by 

secondary legislation adopted under the separate policy area for transports, regulation No 

4055/86 brings the regulation of maritime transports back into the scope of Article 56 

TFEU.93 Hence, the Labour Court assessed whether the actions by the trade unions and the 

accession to the collective agreement infringed the general provision on free movement of 

services. With a seldom seen amount of references to case law from both the ECJ and the 

ECtHR, the Court first established that actions taken by a trade union are caught by free 

movement law .94 However, in the next step of the legal analysis, actions which are prima 

facia considered incompatible with the provisions on free movement of services may be 

justified. In the case, the Labour Court recognised that the ECJ had accepted both the 

protection of employees and fundamental rights such as the right to assembly as justification 

grounds. As only the legislation in force at the time for the facts in the main proceedings 

shall apply, the Court interpreted only Article 11 ECHR on the freedom of assembly and not 

the corresponding provision in the EU Charter, which did not become binding law until in 

2009. In brief, the Court was in principle prepared to clear the industrial actions on basis of 

both the protection of employees and the right to occupational interest under Article 11 

ECHR. However, in the last stage of the legal analysis, the Court did not consider the trade 

unions’ demands necessary and, hence, disproportionate to safeguard the justification 

grounds. Consequently, the unions’ actions were incompatible with the free movement of 

services. That being said, the conclusion that the obligations imposed on the Norwegian 

company through agreements with the crew on Sava Star are illegal under contract law is 

controversial.95  

It has been clear ever since the ECJ:s Laval ruling that union actions are caught by Article 56 

TFEU.96 However, a trade union does not form part of the state apparatus which would 

suggest in turn that Article 56 TFEU would have horizontal effect between private parties in 

addition to the perhaps originally envisaged vertical effect between the state and private 

parties. However, the expanding scope of Article 56 TFEU might also be explained by the 

reasoning of the ECJ in the Foster case concerning the prohibition against discrimination on 

basis of gender, where the Court held that the provision applies to “a body, whatever its 

legal form, which has been made responsible, pursuant to a measure adopted by the State, 

for providing public services under the control of the State and has for that purpose special 

powers beyond those which result from the normal rule applicable in relations between 
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individuals…”97 Perhaps a trade union is to be considered attributed with such special 

powers.  

In the present case, the contractual obligations should be null and void since they resulted 

from illegal actions. But the measures caught by free movement law were the industrial 

actions to prevent loading and unloading that and not the various contractual clauses. If the 

contractual clauses could be subject to review under free movement law, it would be 

difficult to identify a stopping point for the right to review any contract under EU law. 

Indeed, already the fact that the ECJ has recognised that statutes making enforcement of 

agreements possible can constitute illegal barriers to free movement of services is 

problematic as it suggests that general contract law could be brought within the ambit of EU 

law.98 However, whereas legislation is clearly a state measure, the content of agreements is 

often stipulated by private parties, and it would have unacceptable consequences if the very 

stipulations could be challenged under free movement law as there are no de minimis 

thresholds. More clarifications regarding the scope of Article 56 is required, but tentatively 

the Labour Court went too far when concluding that the provisions in the agreements were 

disproportionate. 

Presumably the Swedish model where trade unions and employers’ organisations have 

received considerably regulatory powers can continue to exist within the legal order of the 

EU.99 In fact efforts are made to export the model to other Member States by supranational 

dialogues.100 However, it would be illusory not to recognise that the powers of the unions to 

safeguard the interests of their members by protecting them against competition from 

underpaid employees working under sub-standard conditions are limited by free movement 

law. Moreover, free movement law may require flexible labour markets and it brings the 

question to the fore whether minimum standards established by laws which apply without 

discrimination to everyone working in the country is not more apt to the economic context 

than collective agreements between various organisations which should apply only to their 

members.101  

Perhaps the higher level of maturity of EU law in the Swedish legal system has also 

contributed at least to some extent to the reorganisation of the Courts dealing with market 

regulation. The administration of justice in the fields of competition law, unfair competition 

law, consumer protection law, and intellectual property law, has been split between the 
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general Courts, the administrative Courts, and the special Market Court which is sometimes 

the last instance. Notably, the district Court of Stockholm and the Svea Court of Appeal are 

also assigned the task to deal with the union wide trade mark rights and design rights in the 

country. The Market Court in particular has often been transparent with respect to the vast 

amount of relevant rulings from the ECJ and from the Tribunal regarding decisions by EU 

institutions. It must, however, be said that there is still room for improvements in all Courts 

with respect to the application and effects of EU law as it happens still today that the Courts 

e.g. take the principle of proportionality into consideration only on motion from one of the 

parties, albeit it is clear that an EU Court is always under an obligation to apply such a basic 

principle. 

Whereas the division of competences between the Swedish Courts was apt in the national 

legal system before the accession to the Union, it has become increasingly difficult to 

maintain within the sphere of EU law where not only legal systems but also fields of law are 

integrated. The interrelation between trade mark law and unfair competition law is perhaps 

most salient, but even if the legal regimes do not necessarily apply simultaneously, a judge 

adjudicating a case in one of the legal fields is preferably versed also in the other fields of 

law. This is the reason for the judicial reform in Sweden where a new Patent and Market 

Court with competences in all fields of market law is created and the Market Court is closed 

down.102 The two instances Patent and Market Court will be up and running by September 1, 

2016. The administration of justice is certainly adapted to EU law in substance, but there will 

be new difficulties to delineate the competence of the Court from the competences of other 

Courts, e.g. in the interface with family law, company law, general contract law, and criminal 

law. 

6. Some words on horizontal integration 

The implications of the dual role of a Court operating in both the sphere of national law and 

the sphere of EU law is perhaps not embraced or even fully accepted in any national legal 

system, but it brings a pressure for an increased cooperation between national Courts in its 

train.103 In general, a Swedish Court applying a regulation that should have the same effect 
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throughout the Union could benefit from taking precedents from other Member States into 

account.104 With a view to promote this reflexive approximation and in accordance with the 

principle ubi ius ibi remedium (where there is a right there is a remedy) the ECJ has required 

the Member States to provide for “equivalent legal remedies” to give the same effects to a 

regulation.105 

Then again, it is far from evident that the Swedish Courts perceive themselves as “EU 

Courts” when applying EU law in spite of the particular judicial cooperation within the 

Union.106     

7. Concluding remarks  

In this contribution I have painted the picture of the application and effects of EU law in 

Swedish Courts with a very broad brush. I have in the light of statistics discussed the 

fulfilment of the obligations for Court of last instance to refer questions for preliminary 

rulings; the increasing importance of references for preliminary rulings made from the lower 

Courts; and the transposition of the preliminary rulings in recent case law from Swedish 

Courts. In general, the Supreme Courts originally stretched the limits of the obligation to 

refer Cases for preliminary rulings in accordance with the acte éclairé and acte clair 

doctrines. At least in one or two cases the refusal to refer were incompatible with sincere 

cooperation. Most likely the reasoned opinion by the Commission in 2004 and the Swedish 

legislation contributed to an increasing awareness as to the need to clarify the state of EU 

law. Nevertheless, the most significant changes in the approach by Swedish Court have 

occurred just in the past few years, subsequent to the Lisbon revision of the EU Treaties in 

2009. In particular the dual obligation to safeguard fundamental rights under the ECHR and 

EU law transposing the EU Charter, has had quite an impact on the development Swedish 

law . It has been shown that the requirement for clear support in international law for 

making changes in national law does no longer apply in Swedish law since it is incompatible 

with the effects of the supranational legal instruments within the ambit of EU law.  In fact, 

when checking more adequately whether the state of law is in accordance with the 

fundamental rights, the Supreme Court has perhaps inevitably assumed the features of an 

instance for judicial review albeit it can still not rule on the validity of statutory law in the 

abstract. Moreover, the Swedish model is subject to scrutiny by the Labour Court 

recognising the tensions between the far reaching powers of the trade unions and EU free 
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movement law. As predicted in the preparatory works preceding the accession, the Swedish 

Courts have gained importance in the legal order and has a more active role in the legal and 

overall social development. However, Swedish Courts in general and higher Courts in 

particular still have a distance to go before the effectiveness and application of EU law is 

satisfactory.       

 

 


