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Abstract 

This paper deals with border carbon adjustments legality to the GATT and the 
common but differentiated responsibilities principle. As the non-discrimination 
requirements of the GATT seems to be prima facie in violation with the CBDR 
principle, the main focus is to examine the relationship between the two legal 
regimes by examining border carbon adjustments legality to both regimes. A third 
world perspective is present throughout the paper, highlighting the developing 
world’s situation in international law.  
 
The study is divided into five parts. Part I lay out the framework of the study. 
Part II gives an account of the history behind international trade and 
environmental law, focusing on the ideas and principles that made the regimes 
what they are today. Part III goes into the questions of legality, asking what 
implications the GATT and the CBDR principle have on BCAs. Part IV 
continues the analysis in Part III by discussing to what extent a BCA can be 
compliant to both regimes and if BCAs indeed are illustrative of an underlying 
tension between the two. Part V concludes the paper with a summary and closing 
reflections.  
 
The findings of the study show that it is unclear whether it is possible to design 
a BCA according to both the GATT and the CBDR principle. Even though the 
legal development seems to point in the direction of reconciling the requirements 
of the two regimes, they are still largely separated due to their different structures 
and objectives. This uncertain legal situation is troublesome for developing 
countries, who have a history of struggling to get international law to take 
account of its needs and interests.  





 5 
 

Abbreviations 

BCA 
 
CBDR  

Border Carbon Adjustment 
 
Common but Differentiated Responsibilties  

 
COP 
 
DSB 
 
ETS 
 
GATT 
 
GHG 
 
LDC 
 
MEA 
 
MFN 
 
NIEO 
 
S&D   

 
Conference of Parties 
 
Dispute Settlement Body 
 
EU Emission Trading System 
 
General Agreement on Tariffs and Trade 
 
Greenhouse gas 
 
 Least Developed Countries 
 
Multilateral environmental agreement 
 
Most favoured nation  
 
New International Economic Order 
 
Special and Differential Treatment  

 
TWAIL 
 
WTO 
 
UN 

 
Third world approach to international law 
 
World Trade Organisation 
 
United Nations 

 
UNFCCC 

 
United Nations Framework Convention on Climate 
Change 





 7 
 

Table of contents 

Abstract ......................................................................................................................................... 3 

Abbreviations ................................................................................................................................ 5 

PART I .......................................................................................................................................... 9 

1 Introduction ................................................................................................................... 10 
1.1 Setting the Scene ............................................................................................................................... 10 
1.2 Aim and research question(s) ......................................................................................................... 11 
1.3 Outline ............................................................................................................................................... 11 
1.4 Methodology and Materials ............................................................................................................ 12 

1.4.1 Critical analysis as a methodology .................................................................................... 12 
1.4.2 Materials ............................................................................................................................... 14 

1.5 Delimitations ..................................................................................................................................... 15 

PART II ...................................................................................................................................... 17 

2 A background to trade and environment .................................................................. 18 
2.1 A background to international trade law ...................................................................................... 18 

2.1.1 The history of the GATT and the WTO ........................................................................ 18 
2.1.2 Environmental issues in the WTO .................................................................................. 22 

2.2 A background to international environmental law ...................................................................... 25 

3 An overview of Border Carbon Adjustments ........................................................... 29 
3.1 Definition, purpose and general design ........................................................................................ 29 
3.2 Previous proposals and examples of BCA’s ................................................................................. 30 
3.3 Reaction from the Developing World ........................................................................................... 31 

PART III .................................................................................................................................... 33 

4 Border Carbon Adjustments and the CBDR-principle ........................................... 34 
4.1 The structure of the principle ......................................................................................................... 34 
4.2 Legal status in international law ..................................................................................................... 36 
4.3 Implications on BCA design ........................................................................................................... 37 

5 Border Carbon Adjustments and the WTO .............................................................. 39 
5.1 The structure of the GATT and the dispute settlement mechanism ....................................... 39 
5.2 Legality under the GATT ................................................................................................................ 40 

5.2.1 Border Tax Adjustment ..................................................................................................... 40 



  
 
 

5.2.2 National treatment .............................................................................................................. 42 
5.2.3 Most favoured nation principle ........................................................................................ 43 
5.2.4 The environmental exceptions in Article XX ................................................................ 45 
5.2.5 Chapeau of Article XX ...................................................................................................... 48 

PART IV .................................................................................................................................... 51 

6 Synthesis – Is a CBDR friendly BCA possible? ........................................................ 52 

7 The risk of a norm collision ......................................................................................... 54 

PART V ...................................................................................................................................... 57 

8 Summary and concluding remarks .............................................................................. 58 

References .................................................................................................................................. 61 

 



 9 
 
 
 

PART I 



 10 
 
 
 

1 Introduction 

1.1 Setting the Scene  
Rarely does it happen that a relatively technical issue becomes symbolic of major 
tensions in international law. As the international community is getting ever 
graver reports of the climate change and current established frameworks for 
international cooperation is increasingly criticised, politicians and academics alike 
are searching for policies that both are environmentally effective and addresses 
the fear of carbon leakage.1 Indeed, the concern that stricter climate policies will 
end up hurting domestic industry and leading to production moving abroad is an 
obstacle for necessary climate policies.  
 
Border carbon adjustment (BCA) has been proposed as a viable measure and has got 
significant attention in the developed world. By introducing import or export 
taxes or other adjustments for products produced in countries that do not have 
the same environmental-related burden on production, the idea is to make sure 
that countries do not profit on poor efforts in the climate change mitigation. In 
a way, it could be seen as disconnecting domestic climate policy from the 
pressure of the globalised economy. It is however unclear if the mechanism is 
compatible with the rules of the World Trade Organisation (WTO), which 
foundation is based on the idea of non-discrimination between its member states 
and aims to reduce trade barriers.   
 
The developing world views BCA with scepticism, seeing it as a potential tool 
for protectionism and contradictive to the idea that the developed world should 
take main responsibility on global climate mitigation efforts. They hold that the 
common but differentiated responsibilities principle (CBDR) is an expression of this view, 
rooted in international environmental law.  
 
The CBDR principle and the non-discrimination rules of the General Agreement 
on Tariff and Trade (GATT) seems to prima facie be in violation with each other. 
Simultaneously, BCA reveals a tension between the developed and developing 
world. Consequently, border carbon adjustments could be illustrative for two 

                                                        
1 Sam Fleming and Chris Giles ‘EU risks trade fight over carbon border tax plans’ Financial Times, 
(London 16 October 2019). 
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major tensions in international law, namely the dynamic between the developed 
and developing world, as well as the relationship between international trade and 
environmental law. This paper will explore the tensions by trying BCA’s legality 
to the two international legal regimes while applying a third world perspective on 
international law.  

1.2 Aim and research question(s) 
 

The aim of this essay is to examine the relationship between WTO law and 
international environmental law by analysing border carbon adjustments legality 
under the GATT and the CBDR principle. A third world perspective on 
international law will be present throughout the paper. To help fulfil the aim, the 
paper will be divided into the following research questions:  

 
• How did WTO law and international environmental law develop and 

what is the linkage between them?  
• Is BCA legal under the GATT and how does it correspond to the CBDR 

principle?  
• Does BCA reveal an underlying tension between the two regimes?   

1.3 Outline  
The outline of this paper is thematically divided into five parts. The different 
parts reflect the different objectives and methods being applied in each part, 
helping provide an overview of the study. The introductory Part I presents the 
topic and the framework in which study is done. The aim is to create an interest 
for the upcoming analysis as well as some insight in the relevant methods and 
materials. 
 
Part II will provide a background of the modern history of the two legal regimes, 
with focus on the GATT and the CBDR principle. The objective is to understand 
the underlying structures and actors the regimes are built upon. It will conclude 
with a chapter where the general design and purpose of BCA are described, as 
well as examples to provide detailed information about the instrument itself. 
 
Part III is concerned with the legality according to CBDR and GATT. The legal 
positivistic method is used, focusing on the possible legal implications CBDR 
and the GATT have on a BCA design. It starts with an analysis if the CBDR 
principle has any implications on the design of BCA. The following chapter tries 
BCA’s legality to the GATT.  
 



 12 
 
 
 

Part IV continues the analysis from Part III and begins with a synthesis, 
combining the analysis made in the CBDR and GATT chapters. The purpose is 
to discuss if a BCA mechanism can be compliant to both the CBDR and the 
GATT. The following chapter raises the perspective somewhat, asking the 
question to which extent BCA is illustrative of a tension between the two 
regimes, also taking account of the historical analysis in Part II.  
 
Lastly, Part V will conclude with a summary of the results of the paper, as well 
as some closing reflections. 

1.4 Methodology and Materials  

1.4.1 Critical analysis as a methodology 
When it comes to methodology, labelling is a risky undertaking. By using one 
method in its entirety, it can provide a template to the text, which helps both the 
writer and the reader to understand the direction and the framework of the paper. 
On the other hand, using a pre-made framework can be somewhat restricted, 
inflexible and risks excluding perspectives and possible dimensions of the 
research questions that could be interesting for the concluding discussion. As 
this paper addresses two tensions in international law, several methods are used 
to help fulfil its aim and answer the research questions. 

1.4.1.1 Legal positivism  
The legal positivistic approach could be described as the foundation on which 
the rest of the methodological approaches builds upon. There are different views 
within legal positivism, but the central idea is the recognition of laws as norms 
established by a national or international legal authority.2 Arguably the dominant 
theory in international law,3 it acknowledges the enumeration of sources in 
Article 38 of the Statute of the International Court of Justice, which identifies (1) 
international treaties, (2) customary law, (3) general principles of law and (4) 
juridical doctrine.4 Using these legal sources is necessary to understand the 
legality of BCA according to both international trade and environmental law.  

                                                        
2 The first positivists saw law as an expression of the will of the sovereign, but the theory later 
widened in scope, acknowledging law as a societal phenomenon and thus broadened the view what 
constitutes law. See Ove Bring and others, Sverige och Folkrätten, (4th edn Norstedts Juridik), 34. 
3 Ibid.  
4 Note that does not directly address the legal sources, but instead the rules that the International 
Court of Justice must use in its adjudication. It has, however, emerged as a guideline for legal 
positivistic analysis in international law. Statute of the International Court of Justice, (adopted 26 
June 1945, entered in into force 24 October 1945), UKTS 67 (1946) (ICJ Statute).  
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1.4.1.2 A historical perspective on International Law 
Legal ideas do seldom exist in a vacuum, but are strongly connected to the 
political, ideological and intellectual environment they operate in.5 As this study 
is concerned with the tensions between the two regimes, highlighting the 
fundamental ideas and principles for their legal development does not just shine 
light on the raison d’etre of the two regimes, but will also reveal what differentiates 
the two. This is accomplished by, in regards to WTO law, describing the context 
wherein the GATT was established and continuing towards the establishment of 
the WTO to present day. For international environmental law, the suitable 
starting point is when the international community realised the scale of the global 
environmental problems in the 1960’s.  

1.4.1.3 Third World Approach to International Law  
To facilitate a perspective that highlights the tension between the developed and 
developing world,6 this paper will take influence from the Third World Approach 
to International Law (TWAIL) movement. TWAIL first emerged during the 
1990’s. The term TWAIL was initially coined by a group of scholars who were 
committed to emphasise the situation of the third world in international law, but 
later grew to encompass the already existing scholarship on the relation between 
the third world and international law. The methods used in TWAIL have varied, 
and it is therefore often seen as a movement more than a method.7 Therefore, 
TWAIL will in this study be applied to encourage the use of sources that 
highlights the situation of the developing world in international law as well as 
bringing a normative element into the discussion, not merely describing the legal 
situation, but rather implying that the developing world’s interest should be 
accounted for.  
 
TWAIL has been most visible in the area of international economic law, and 
particularly in the decades following the decolonisation in the 1950’s and 1960’s. 
The developing countries argued that political independence and formal legal 
equity among states was not enough to achieve autonomy, claiming that the 

                                                        
5 Martti Koskenniemi, ‘Why History of International Law Today?’, (2004), Journal of the Max 
Planck Institute for European Legal History No.4, 64.   
6 Developed–developing, global north–global south, first world–third world are often being used 
as interchangeable terms. There are however different meanings to these terms, as “developing” is 
used based on industralisation and economic progress, while “third world” refer to non-European 
societies that often have been colonised by European powers. This study will use the “developed-
developing world” marker, as it is connected to the legal documents relevant to this study. See 
Antony Anghie Imperialism, Sovereignty and the Making of International Law (1th edn Cambridge 
University Press 2005), 3-4 [hereafter Anghie Imperialism, Sovereignty and the Making of 
International Law]. 
7 Usha Natarajan, ‘Thirld World Approaches to International Law (TWAIL) and the environment’ 
in Andreas Philippopoulos-Mihalopoulos and Victoria Brooks (eds) Research Methods in 
environmental law: A handbook (1th edn Edward Elgar Publishing 2017) [herafter Natarajan 
‘Thirld World Approaches to International Law (TWAIL) and the environment’]. 
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economic system did not sufficiently account for the needs of the developing 
world.8 TWAIL has not been as prominent in international environmental law, 
sometimes characterised by tensions between experts from the North urgently 
calling for greater environmental protection, while the South has been insisting 
on poverty eradication and the responsibility of the developed world.9 However, 
the effects of environmental degradation and climate change have influenced 
scholars to become increasingly interested in the field.10  
 
Still, using the develop-developing dichotomy is not without its problems. The 
world economy has gone through significant change since the 1990’s, where 
major developing countries such as China and India were still in an early 
industrialisation process and therefore lacked the economic and political power 
to affect the international agenda. Now, however, it could be argued that the 
countries are more suitable to be described as major powers, on par with the EU 
and the US. It raises the question how suitable it is put countries like China and 
India in the same group as smaller and more vulnerable developing nations. 
Nevertheless, as it is still used in politics and in legal frameworks, and further 
differentiation between developing states has elaborated upon, it is still relevant, 
especially in international trade and environmental law.11   

1.4.2 Materials  
As this paper explores two legal regimes, it imposes some methodological 
questions concerning materials and the sources of law. Part II of the study relies 
mainly on literature that provides for the historical account of the two regimes, 
as well as a description of BCA’s functions and general design. The selection of 
literature has also been tailored around the use of TWAIL, picking authors and 
and academic writings that facilitate a developing world perspective.  
 
Part III relies on the traditional legal sources. The concept of CBDR is mainly 
manifested in multilateral environmental agreements (MEAs), many of them 
considered treaties and thus primary sources of international law. In addition to 
these sources, judicial doctrine addressing CBDR has relevance for the study, as 
the principle seldom appear in international courts or tribunals. In regards to 
WTO law, which is an established legal system of its own, there is a developed 
jurisprudence that can provide guidelines to analyse BCA’s compliance to the 

                                                        
8 Karin Mickelson, ’Rhetoric and Rage: Third World Voices in International Legal Discouse’ 
(1998), Wisconsin Intenational Law Journal, Vol.16 No.2 353, 362.  
9 Natarjan, ‘Thirld World Approaches to International Law (TWAIL) and the environment’ 238. 
10 Ibid. 231. 
11 For example, Chinas status as a developing country in WTO is still relevant, and the cause to 
major discussions in the WTO. See Amanda Lee ’China refuses to give up ’developing country’ 
status at WTO despite US demands’, South China Morning Post (Hong Kong 6 April 2019). 



 15 
 
 
 

GATT. Relevant scholarly analysis on BCA and WTO law will be used to provide 
guidance for interpretation and analysis.  
 
Part IV will begin with a synthesis, which combines the analysis from the 
chapters in Part III. The subsequent chapter will also mainly rely on the analysis 
from previous chapters, but some new materials will be used in order to lift the 
perspective and address the question of a tension between the legal frameworks. 
Part V uses no further materials as it concludes the study.  
 
Concerning the research status of this study, it should be noted that the legality 
of BCA has been subject to some legal scholarly analysis, most often for its 
legality under the GATT.12 The implication of the CBDR principle has been 
noted, but often briefly and without a comprehensive discussion on how the two 
legal frameworks connect to each other.13 To this author’s knowledge,  the use 
of a historical perspective and TWAIL addressing BCA is unprecedented.  

1.5 Delimitations  

This study does not engage in a deeper discussion of the distinction between 
international climate change law and international environmental law.  
International climate change law is generally considered as a branch of 
international environmental law and has earlier been defined as part of the 
environmental legal framework addressing atmospheric protection.14 Since then, 
it has emerged as a vast field of international law in its own right. Its structures 
and processes of rules arguably differ from certain other areas of international 
environmental law.15 It could therefore be argued that it would be more suitable 
to compare WTO law to international climate change law. However, as the 
CBDR principle is not only present in the climate regime but also other areas of 

                                                        
12 Notable works on the subject are Kommerskollegium, ‘Climate Measures and Trade, Legal and 
Economic Aspects of Border Carbon Adjustments’ (2009), National Board of Trade in Sweden, 
[Hereafter Kommerskollegium ‘Climate Measures and Trade, Legal and Economic Aspects of 
Border Carbon Adjustments’] and Michael A. Mehling and others, ‘Designing Border Carbon 
Adjustments for Enhanced Climate Action’ (2019) American Journal of International Law Vol 113 
433, [herafter Mehling ‘Designing Border Carbon Adjustments for Enhanced Climate Action’]. 
13 A notable excption is journal article on BCAs compability with WTO law and the CBDR 
principle. See Sarah Davidsson Lydly ‘Border Carbon Adjustments, WTO-law and the principle of 
common but differentiated responsibilities’ (2012) International Environmental Agreements vol 
12 63, [herafter Davidsson Lydly ‘Border Carbon Adjustments, WTO-law and the principle of 
common but differentiated responsibilities]. 
14 Philippe Sands and others, Principles of International Environmental Law (4th ednCambridge 
University Press 2018) 295 [herinafter Sands, Principles of International Environmental Law]. 
15 Sands discusses the change from a top-bottom approach, used in the Ozone regime, to a bottom-
up regulatory approach that came with the Paris Agreement. See Sands, Principles of International 
Environmental Law 295. 
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international environmental law, it suggests that the principle represents the 
international environmental regime as a whole.16 This also corresponds to the 
fact that relevant WTO jurisprudence used when analysing the legality of BCA 
also concerns other types of environmental protection than climate change.17  
 
Furthermore, the study will not dwell on the question if BCA is compliant to the 
United Nations Framework Convention on Climate Change (UNFCCC) Article 
3.5, which states that measures taken to combat climate change should not 
constitute unjustifiable discrimination or a disguised restriction on international 
trade.18 While there is reason to briefly address to which extent the article 
corresponds to the GATT, the focus in regards to international environmental 
law is the CBDR principle. To analyse Article 3.5 extensively therefore risks 
diluting the purpose of the paper.  

                                                        
16 See 4.2 for the discussion of the legal status of CBDR.  
17 Such as product labelling, prohibitions of the use of certain tools and instruments etc.  
18 United Nations Framework Convention on Climate Change (adopted 9 May  
1992, entered into force 21 March 1994) 1771 UNTS 107; U.N. Doc.  
A/AC.237/18 (Part II)/Add.1 (UNFCCC), art. 3.5 [hereafter UNFCCC]. 
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2 A background to trade and environment 

2.1 A background to international trade law  

2.1.1 The history of the GATT and the WTO 
WTO is one of the major international organisations in the world. Currently 
having 164 member states, including all the major economies of the world except 
Saudi Arabia, its aim is to reduce barriers to trade. For newcomers to the subject, 
the prior knowledge is often an understanding that it has its own legal 
framework, that it is the permanent forum for discussions for further reductions 
in trade barriers (discussed in so-called “rounds”), and that it has its own dispute 
resolution mechanism. The origins of the WTO is often traced back to the 
establishment of the GATT.19 
 
The GATT has its roots in a naval base on the US coastline to the Atlantic 
Ocean. US president Roosevelt and UK prime minister Churchill met in 1941 to 
discuss the end of the Second World War and the period that would follow. 
There was a consensus that protectionism and reduction in world trade was one 
of the primary causes to the conflict and that economic isolation led to war. Thus, 
trade was seen as a guarantee for a more stable and peaceful world. In the joint 
statement, later called the Atlantic Charter, the allied powers committed to trade 
liberalisation.20 This eventually resulted in the Bretton Woods conference in 1944 
and the establishment of The World Bank and International Monetary Fund, as 
well as a recommendation that governments should reduce obstacles to 
international trade.21 The core objectives of Bretton Woods system were to 
ensure monetary coherence internationally, to undo economic nationalism and 

                                                        
19 This division in history could be criticised to be problematic, as a ”GATT-centric” account of 
history risks obscuring that colonialism and imperialism had a major role in establishing the 
modern trade system in the 19th century – a context that is most relevant to developing countries. 
Nonetheless, the author of this study holds the view that this is sufficient to provide account of 
the fundamental ideas and principles in GATT/WTO and therefore a suitable starting point. For 
further reading, see Michael Fakhri, Sugar and the making of international trade law, (1 edn Cambridge 
University Press 2014), 11 [hereafter Fakhri Sugar and the making of international trade law].   
20 Giorgio Sacerdoti, ‘Havanna Charter 1948’ (2014) Max Planck Encyclopedia of Public 
International Law, in: Wolfrum, Rüdiger (Ed.), Max Planck Encyclopaedia of International Law, 
Oxford, Oxford University Press, paras. 3-4 [herafter Sacerdoti ‘Havanna Charter 1948’]. 
21 Ibid.  
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protectionism that defined the 1930’s and to reconstruct a war torned Europe. 
Economic development in low-income countries was therefore not a central 
concern, arguably also due to ongoing colonialism which cloaked the needs of 
the developing nations.22 
 
Following the result of Bretton Woods was the Havana Charter concluded at an 
UN led conference in 1948.23 The allied nations had negotiated on tariff 
reductions and committed to establish the “International Trade Organisation” 
(ITO). Development issues came to play a significant role in the negotiations, 
with developing countries stressing that their interests and needs differed from 
the developed world.24 Displeased with the outcome of the negotiations, US did 
not ratify the charter which ultimately rendered the organisation ineffective. The 
GATT was one of the ITO agreements, containing most of the fundamental 
trade and tariff rules. It had already entered into force shortly before the ITO 
charter was signed, and it therefore remained as an independent international 
treaty.25  
 
The GATT’s early trade liberalisation efforts were based on two important 
principles; the most favoured nation treatment (MFN), requiring non-
discrimination between WTO members, and reciprocity, to avoid a situation 
where countries unilaterally liberalise trade and suffer a loss of income. These 
principles proved to be ill-suited for trade liberalisation between large and small 
economies. Smaller economies could not offer adequate liberalising reciprocity 
to large ones, thus making the latter fear that larger trading partners would free 
ride on unreciprocated market-opening benefits. The larger economies were 
therefore hesitant to engage in bilateral exchange with smaller countries.26 As 
there were no special provisions to address the needs of developing countries, 
developing countries needed to request waivers from GATT rules.27 Developing 

                                                        
22 Patrick Low and others, ‘Balancing Rights and Obligations in the WTO – a shared responsibility’, 
(2019) Goverment Offices of Sweden, 8 [hereafter Low ‘Balancing Rights and Obligations in the 
WTO – a shared responsibility’]. 
23 Charter for an International Trade Organization (done 24 March 1948) UN Doc 
E/CONF.2/78.  
24 At that time commonly reffered to as “undeveloped” countries, which mainly consisted of 
former colonies. The “underdevelop” term was closely linked to the industrialisation process. 
Interestingly, Australia considered itself being “underdeveloped” due to lack of domestic industry, 
while Canada, also a former Brittish colony, was seen as developed because it had some industrial 
capacity. See Fakhri Sugar and the making of international trade law, 150. 
25 Fakhri Sugar and the making of international trade law, 150, also see General Agreement on Tariffs 
and Trade (adopted 30 October 1947, entered into force 1 January 1948) 55 UNTS 187 [herafter 
GATT 1947).  
26 Low ‘Balancing Rights and Obligations in the WTO – a shared responsibility’, 9. 
27 Roshani M. Gunawerdene, ‘GATT and Developing countries: is a new Principle of Trade 
liberalization needed?’ (1991) Maryland Journal of International law vol 15 (1) 46, 46 [herafrer 
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countries were often forced to use formal GATT procedures where the 
developed countries had no such obligations.28 The 1954-55 Review Session was 
the first occasion where provisions were adopted to address the needs of 
developing countries. It allowed developed countries to derogate from their tariff 
commitments, with focus on import substitution.29 This has been considered the 
first expression of the upcoming concept of Special and Differential Treatment 
(S&D) for developing countries.30  
 
More developing countries became members of the GATT as the 1960’s 
approached. Some measures were taken in 1963, like a halt on new tariffs and 
non-tariff barriers of trade for products of export interest to developing nations. 
While these decisions went some way of voicing the concern of the developing 
world, the pressure on opening up for trade was still high. For example, the 
Kennedy Round negotiations the following year required developing countries 
to make a 50% across the board cut in tariffs.31 By 1965, developing countries 
constituted a majority in the GATT and had started coalescing their interests as 
the G-77.32 
 
The Tokyo Round negotiations began in 1973 and concluded in 1979. The 
developing countries had become increasingly dissatisfied with the post-World 
War II economic order, built on the principles on multilateralism and non-
discrimination.33 Illustrative of this dissatisfaction was the New International 
Economic Order (NIEO) movement, which was officially endorsed in a declaration 
in 1974 by the UN General Assembly. The declaration called all UN members 
to work for the establishment of a new international economic order, based on 
the ideas of, inter alia, equity, sovereign equality and interdependence. The 
objective was to eliminate the “widening gap” between the developed and 

                                                        
Gunawerdene ‘GATT and Developing countries: is a new Principle of Trade liberalization 
needed?’]. 
28 One example of this is the Sri Lankas formal waiver request in 1952. The GATT working party 
did not just insist on that Sri Lanka would follow regular GATT procedure, but also required it to 
withdraw from original request. The Sri Lankian delegation made a statement that the stringency 
of the review nearly destroyed the benefit it sought to confer. See Gunawerdene ‘GATT and 
Developing countries: is a new Principle of Trade liberalization needed?’, 46-47. 
29 Which can be summed up to be policies that focus on replacing foreign imports with domestic 
production. See Eduardo Tempone, ’Special and Differential Treatment’, (2014) in: Wolfrum, 
Rüdiger (Ed.), Max Planck Encyclopaedia of International Law Oxford, Oxford University Press, 
para. 5 [herafter Tempone, ’Special and Differential Treatment’].  
30 Ibid.       
31 Gunawerdene ‘GATT and Developing countries: is a new Principle of Trade liberalization 
needed?’, 48. 
32 Fakhri Sugar and the making of international trade law, 165, 170. 
33 Giorgio Sacerdoti ‘New International Economic Order (NIEO)’ (2015) in: Wolfrum, Rüdiger 
(Ed.), Max Planck Encyclopaedia of International Law, Oxford, Oxford University Press, para. 5 
[herafter Sacerdoti ‘New International Economic Order (NIEO)’]. 
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developing world.34 The discussions eventually lead to the “Enabling clause”35, 
and the establishment of the Generalized System of Preferences, creating a 
permanent legal basis for preferential tariff treatment.36 Thus, the Tokyo Round 
formally secured S&D as a legal concept in the trading system. No agreed criteria 
had yet been established for defining developing countries in the GATT, but the 
UN definition of Least Developed Countries (LDC) was adopted into the GATT 
in the Tokyo round, further emphasising the S&D for some countries.37 Even 
though the New International Economic Order helped contribute some 
improvements to the GATT, the movement was short-lived and did not 
contribute to any fundamental changes in the economic order.38 The concept of 
equity, which was central to the said movement, is still generally not viewed as a 
fundamental principle under international trade law. Rather, neo-liberal 
development policy became the norm, promoting less governmental influence 
over the economy and further trade liberalisation across all sectors.39 
 
The Uruguay Round negotiations was the next critical point for the international 
trade regime. The negotiations lasted from 1986 to 1994 and resulted in the 
Marrakesh agreement that established the World Trade Organisation from 1 
January 1995.40 The agreement incorporated four multilateral agreements under 
the organisation. The GATT 1994 (replacing GATT 1947),41 the General 
Agreement on Trade and Services (GATS), the Agreement on Trade-Related 
Aspects of Intellectual Property Right (TRIPS) and Understanding on Rules and 
Procedures Governing the Settlement of Disputes (DSU). In regards to S&D, 
developing countries marginalisation in the trade system had not significantly 
improved, and the discussion had shifted once more to questions about 
implementation of the WTO agreements, rather than provisions enabling 
differentiation.42  
 

                                                        
34 See United Nations General Assembly Resolution 3201 (S-VI): Declaration on the 
Establishment of a New International Economic Order (United Nations General Assembly 
[UNGA]) UN Doc A/RES/3201(S-VI). 
35 Decision on Differential and More Favorable Treatment, Reciprocity and Fuller Participation of 
Developing Countries, para. 1, BISD 26S/191 (1980) [hereinafter Enabling Clause]. 
36 Gunawerdene ‘GATT and Developing countries: is a new Principle of Trade liberalization 
needed?’, 48. 
37 Low ‘Balancing Rights and Obligations in the WTO – a shared responsibility’ 11. 
38 Sacerdoti ‘New International Economic Order (NIEO)’, para. 31.      
39 Anghie, Imperialism, Sovereignty and the Making of International Law, 245. 
40 WTO Agreement: Marrakesh Agreement Establishing the World Trade Organization, (adopted 
15 April 1994, entered into force 1 January 1995) 1867 UNTS 154 
41 General Agreement on Tariffs and Trade 1994 (adopted 15 April 1994, entered  
into force 1 January 1995), part of Marrakesh Agreement Establishing the  
World Trade Organization, Annex 1A, 1867 UNTS 187 [hereafter GATT] 
42 Tempone, ’Special and Differential Treatment’, para. 10.      
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The Doha Round is the latest trade round in the WTO, launched in 2001. It was 
semi-officially known as the Doha Development Agenda, as one of the 
fundamental objectives have been to improve the trading prospects of 
developing countries.43 However, to which extent development issues would play 
a role in negotiations were never agreed upon, and developed countries have 
been resistant to further open up their markets without reciprocity, especially in 
regards to agricultural products.44 Deadlock in the negotiations between 
developed and developing countries have lead to many commentators declaring 
the Doha Round dead.45 Evidently, the developed-developing tension remains a 
heated issue in the WTO.  

2.1.2 Environmental issues in the WTO 
At the time of the establishment of the GATT during the 1940’s, there were no 
international environmental agenda as it was mostly seen as a domestic issue. 
Still, there were concerns that trade might hurt the environment and human 
health, and provisions were incorporated to make members able to restrict trade 
on these grounds.46 Environmental issues in WTO have since increasingly 
attracted attention as environmental degradation became more apparent. 
Structural changes to the GATT and subsequently the WTO, such as Tokyo 
Round Agreement on Technical Barriers to Trade (TBT Agreement), the 
Sanitary and Phytosanitary Measures (SPS Agreement) and the inclusion of 
Sustainable Development as a goal in the preamble to the Marrakech Agreement 
Establishing the World Trade Organization enables for greater environmental 
concern in the trade regime.47 This has also been evident in case law, which 
especially started manifesting itself during the 90’s.48  
 
The Tuna-Dolphin case was one of the first major cases that highlighted the 
comparability on trade and the environment.49 According to US law, fishermen 
were required to use dolphin-friendly methods when catching fish.50 Later, the 

                                                        
43 WTO, ‘The Doha Round’ <https://www.wto.org/english/tratop_e/dda_e/dda_e.htm> 
accessed 12 November 2019. 
44 A Martin, Antoine, B Mercurio, ’Doha dead and buried in Nairobi: lessons for the WTO’ (2017) 
Journal of International Trade Law and Policy, Vol. 16 (1), 49, 51. 
45 Ibid. 50.  
46 See the GATT 1947 art. XX and Robert Falkner, Nico Jaspers, ‘Environmental Protection, 
International Trade and the WTO’ in Ken Heydon and Steven Woolcock (eds), The Ashgate Research 
Companion to International Trade Policy (Ashgate, 2012), 1 [hereafter Falkner, ‘Environmental 
Protection, International Trade and the WTO’]. 
47 WTO, Early years: emerging environment debate in GATT/WTO’, 
<https://www.wto.org/english/tratop_e/envir_e/hist1_e.htm> accessed 17 November 2019. 
48 Falkner, ‘Environmental Protection, International Trade and the WTO’, 1. 
49 GATT Panel Report, US – Restrictions on Imports of Tuna (Tuna I), DS21/R, BISD 39S/155, (16 
August 1991, unadopted).  
50 1972 Marine Mammal Protection Act (16 U.S.C. § 1361-1362). 
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US imposed an import ban on countries that did not use the same kind of 
dolphin-safe methods. The ban was designed to prevent foreign competition to 
get an unjustified advantage over domestic production.51 Mexico was one of the 
countries being subjected to the ban and consequently filed a complaint with the 
GATT. It argued that the US did not have the right to force countries to abide 
its domestic environmental law extraterritoriality. The panel heard the case and 
decided in Mexico’s favour in 1991.52 The decision caused uproar among 
environmentalists and led to a debate on whether the trade system could account 
for the rising environmental concerns.53 The WTO was negotiated during the 
same time, which to this day continues to cast a shadow over WTO compatibility 
of environmental trade measures.54  
 
The dispute settlement body did however in 1996 adopt a broader view of 
environmental protection in the case US-Gasoline,55 not solely focusing on the 
discriminatory nature of a measure. A US regulation from 1990 required gasoline 
to fulfil certain environmental requirements (“the baseline”). However, most 
large domestic companies continued to use their individual baselines, while 
foreign producers had to follow a baseline set by the US Environmental 
Protection Agency.56 Brazil and Venezuela argued that this was discriminatory to 
their products. While the Appellate Body agreed with Brazil and Venezuela and 
decided that the US measures were indeed inconsistent with the rules of the 
GATT, it noted that the member states were free to set their own environmental 
objectives, provided they did so in conformity with WTO rules.57 In addition, the 
Appellate body also famously noted that the GATT “is not to be read in clinical 
isolation from public international law”, suggesting that other areas of 
international law could play a role in interpretation of WTO agreements.58  
 
The next major landmark in WTO’s trade-environment jurisprudence emerged 
with the US-Shrimp case in 1997, when India, Malaysia, Pakistan and Thailand 
filed a complaint against an US decision to force foreign shrimp trawlers to use 
special equipment when fishing in areas where turtles were present. The decision 
was based on US law59, and the issue at hand was if the decision was 

                                                        
51 Falkner, ‘Environmental Protection, International Trade and the WTO’, 12.  
52 The decision was never adopted due to the ongoing negotiations of the North American Free 
Trade Agreement (NAFTA), where Mexico feared that. See Falkner, ‘Environmental Protection, 
International Trade and the WTO’, 12. 
53 Ibid. 13. 
54 Sands, Principles of International Environmental Law, 855. 
55 Appellate Body Report, US – Standards for Reformulated and Conventional Gasoline. WT/DS2/AB/R 
(20 May 20, 1996) [hereafter US-Gasoline]. 
56 Falkner, ‘Environmental Protection, International Trade and the WTO’, 13. 
57 US-Gasoline, at 30 
58 Ibid. at 17. 
59 US Endangered Species Act of 1973 (16 U.S.C. § 1531 et seq.) 
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discriminatory to foreign producers that did not comply with domestic law. In 
1998, the Appellate Body ruled that the US import ban was a legitimate policy, 
covered by the legitimate exemptions in the GATT.60 Importantly, the Appellate 
Body seemed to open up the door for measures that did not not target the 
product, but rather the processes and production methods (PPM).61 Referring to 
the Preamble of the 1994 WTO Agreement, the Appellate Body noted the 
importance of environmental protection in light of the objective of sustainable 
development.62 However, it also considered that US negotiations regarding the 
protection of sea turtles had not involved all of the countries affected by the 
import ban, which the court ruled to be arbitrary and unjustifiable discrimination 
between WTO members.63 Similarly to the US-Gasoline case, the US lost not 
because of the aim of the policy, but rather how it was constructed in practice.  
 
The US-Shrimp case has generally been seen as a watershed moment in WTO 
jurisprudence concerning environmental issues, as it almost reversed the decision 
in the Tuna-dolphin case.64 Subsequent cases, such as the Asbestos Case (2000), 
concerning a French decree addressing asbestos and products containing 
asbestos, and Brazil Retreaded Tyres Case (2007), concerning a Brazilian import ban 
on retreaded tyres, have continued to show that decisions under the WTO 
dispute resolution system have tended to give greater weight to the 
environmental concerns.65 However, there is still division on to which extent 
environmental issues should be incorporated in the WTO. The Appellate Body 
ruling in US-Shrimp has been criticised for opening up the doors for developed 
countries to use unilateral environmental trade measures against the developing 
world, if they do not comply with the environmental standards of the developed 
world.66 Similarly, before, during and after the Uruguay round, some developed 
countries sought to introduce additional provisions on environmental standards. 
This did not succeed in neither the Uruguay or Doha round, where the 
developing countries made a concentrated effort to keep environment out of the 
negotiations, fearing the possibility of exclusion on environmental grounds.67 

                                                        
60 Falkner, ‘Environmental Protection, International Trade and the WTO’, 15 
61 US-Shrimp, para. 137-141. Also see, Joel P. Trachtman ‘WTO Trade and Environment: Avoiding 
Environmental Catastrophe’ (2017) Harvard International Law Journal 58 (2) 273, 283. 
62 Appellate Body Report, United States— Import Prohibition of Certain Shrimp and Shrimp Products, 
WT/DS58/AB/R (6 November 1998), para. 129, [hereinafter US-Shrimp]. 
63 Falkner, ‘Environmental Protection, International Trade and the WTO’, 15. 
64 Ibid. 17. 
65 Sands, Principles of International Environmental Law. 870. 
66 BS Chimni ’WTO and the Environment: Shrimp-Turtle and EC-Hormones Cases’, (2000) 
Economic & Political Weekly, Vol. 35 (20) 1752, 1760. 
67 Patrick Low and Wilfred J. Ethier, ’Is the WTO doing enough for developing countries?’ in 
George A. Bermann and Petros C. Mavroidis (eds), WTO Law and Developing Countries, (1th edn 
Cambridge University Press 2007), 338.   
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2.2 A background to international environmental law 
The history of international environmental law can be divided into four stages of 
development. The first one being the environmental conventions prior to the 
establishment of the United Nations, where the second period begins and 
stretches to the Stockholm Conference 1972. The third period stretches from 
1972 to the Rio Earth Summit 1992. The fourth (and current) period begins with 
the Rio Summit and continues to present day. 68 
 
A suitable starting point in regards to the scope of the paper is the third period 
of development.69 The developed world found itself in a position of seeking 
measures to address global environmental problems like the ozone layer and 
climate change, which had not yet to be seen as major issues by the developing 
countries. This could be attributed to a lack of awareness of the environmental 
problems the international community was facing, but a more plausible 
explanation is that the environmental problems were mostly being defined in 
terms of pollution, which was not yet a concern for unindustrialised countries.70 
The priorities of the Global South should rather be seen in the backdrop of what 
was happening in the trade negotiations during the same time (see 2.1.1), where 
the New International Economic Order was advocated by many developing 
countries.71 This led to the same kind of equity-based claims being made in 
environmental negotiations, such as regulatory exemptions and technology 
transfers.72  
 
It was against this background that the Stockholm Conference in 1972 set the 
scene for international cooperation at the regional and global level, providing 
one of the first expressions of the need for differentiation between developed 
and developing countries. 73 It emphasised that the same measures that could be 
                                                        
68 Sands, Principles of International Environmental Law, 21.   
69 Note that earlier international environmental law, especially the ’1900 Convention for the 
Preservation of Wild Animals, Bird and Fish in Africa’ and the ’1933 Conservation on the 
Preservation of Flora and Fauna in Their Natural State’ are interesting from a TWAIL perspective. 
The conventions was applied by colonial powers, as a result of environmental degredation largely 
caused by themselves, but impacted mainly on the lifes of the ”natives”. For further reading, see 
Karin Mickelson, ’South, North, International Environmental Law and International 
Environmental Lawyers’ [2000] Yearbook in International Environmental Law Vol 10 52, 59 
[hereafter Mickelson ’South, North, International Environmental Law and International 
Environmental Lawyers’]. 
70 Mickelson ’South, North, International Environmental Law and International Environmental 
Lawyers’, 61. 
71 Ibid. 53. 
72 Philippe Cullet, ‘Differential Treatment in Environmental Law: Addressing Critiques and 
Conceptualizing the Next Steps’ (2016) Transnational Environmental Law Vol 5 305, 7 [hereafter 
Cullet, ‘Differential Treatment in Environmental Law: Addressing Critiques and Conceptualizing 
the Next Steps’]. 
73 Sands, Principles of International Environmental Law, 33.  
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viable for the most economically advanced countries might be unsuitable for 
developing countries, which is one of the first manifestations of an upcoming 
CBDR-principle.74  
 
Strongly linked to the idea of the need for development is the concept of 
sustainable development. It was developed by the World Commission on 
Environment and Development in its report Our Common Future in 1987, also 
called the Brundtland report.75 The report made specific recommendations on a 
number of policy matters (e.g. food security, the loss of species and generic 
resources, energy and industry) and went a long way mainstreaming many of the 
concerns that were voiced by the third world.76 One of the recommendations 
was a call for supporting economically and ecologically sustainable 
development.77 The same year as the publication of the report, the UN General 
Assembly called for a UN Conference on Environment and Development 
(UNCED) in Rio de Janeiro to elaborate strategies and measures to promote 
sustainable development in all countries.78 
 
UNCED was held in Rio de Janeiro in 1992 and was attended by 176 States. 
Three non-binding instruments were adopted, among them the Rio Declaration 
on Environment and Development.79 Furthermore, two treaties were opened for 
signature, the Convention on Biological diversity and the UN Framework 
Convention on Climate Change.80  
 
The Rio Declaration represented a series of compromises between developed 
and developing countries in regards to the balance between the objectives of 
environmental protection and economic development.81 The declaration includes 
27 principles, which set out the basis upon which States are to cooperate and 

                                                        
74 The Stockholm Declaration, principle 23. 
75 The commission was chaired by Norwegan Prime Minister Gro Harlem Brundtland, therefore 
the name. See G Brundtland ‘Report of the World Commission on Environment and 
Development: Our Common Future’ (1987) UN Doc. UNGA A/42/427 [hereafter G Brundtland 
‘Report of the World Commission on Environment and Development: Our Common Future’]. 
76 Mickelson ’South, North, International Environmental Law and International Environmental 
Lawyers’, 68. 
77 See G Brundtland ‘Report of the World Commission on Environment and Development: Our 
Common Future’, chapter 12, para. 4.  
78 United Nations General Assembly Resolution 44/228: United Nations Conference on 
Environment and Development, UN Doc A/RES/44/228, para. 3.  
79 United Nations General Assembly, Rio Declaration on Environment and  
Development (adopted 12 August 1992), UN Doc. A/CONF.151/26 (Vol.1) [hereafter Rio 
Declaration] 
80 Sands, Principles of International Environmental Law, 40. 
81 Ibid. 41. 
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further develop international law in the field of sustainable development.82 The 
CBDR principle was first explicitly expressed in principle 7 of the Rio 
Declaration.83 The inclusion of the principle and the sustainable development 
principle has been regarded as one of the major victories for the developing 
world in international environmental law, as they were addressing the developing 
worlds concerns that growing requirements on environmental protection could 
hurt progress and development.84 
 
One of the biggest contribution from the UNCED was arguably the UNFCCC, 
which entered into force in 1994.85 The convention, containing 26 articles, serves 
as a broader framework for the climate change negotiations, establishing a basic 
structure and institutional arrangements. The framework sets no binding 
requirements on greenhouse gas (GHG) emissions, and contains no 
enforcement mechanism. Instead, it outlines further protocols or agreements 
that may be negotiated under the UNFCCC framework. It is done by the 
Conference of Parties (COP), which is the supreme body of the Convention.86 
The CBDR principle has a prominent role in the UNFCCC, manifested in Article 
3. The provision contains similar language as in the Rio Declaration, although 
the wording “respective capabilities” has been added to the principle.87  
 
With the UNFCCC outlining the framework for international cooperation 
addressing climate change came the 1997 Kyoto Protocol, an agreement under 
the UNFCCC committing developed countries with reducing GHG emissions.88 
Referring to the CBDR principle, developing countries had no such 

                                                        
82 It is worth to note that the new topic “international law of Sustainable Development” was 
critised by some scholars. It was suggested that the term could undermine the autonomy of 
international environmental law, moving from a body of rules and standards designed to restrain 
and prevent the environmentally destructive effects of certain kinds of economic activity. 
International environmental law as a body of international law has however continued to expand 
and developed, and has not been replaced by the notion of international law of Sustainable 
Development. One culd argue that UNCED, in the light of the Brundtland Report, merely stressed 
the importance of integrating environmental concerns into economic and development activities. 
See Sands, Principles of International Environmental Law 41. 
83 See Rio Declaration, principle 7.  
84 Natarajan, ‘Thirld World Approaches to International Law (TWAIL) and the environment’, 228. 
85 See UNFCCC.  
86 It functions as the primary negotiating forum for international climate change as well as 
reviewing body of the implementation of the convention. See UNFCCC, art. 7. 
87 The CBDR principle is therefore sometimes referred to as the CBDR-RC. See Sands, Principles 
of International Environmental Law 244. For a detailed description of the structure, se 4.1. 
88 See United Nations, Kyoto Protocol to the United Nations Framework Convention on Climate 
Change, (adopted 10 December 1997, entered into force 16 Februari 2005, U.N. Doc. 
FCCC/CP/1997/7/Add. 1, art. 1 [herafter Kyoto Protocol]. 
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commitments.89 Further expanding on the differentiation between countries, the 
Kyoto Protocol acknowledged some developed countries being market 
economies in transition (mainly Eastern European countries, such as Russia, 
Poland and Ukraine), with less burdening commitments.90 Major developed 
countries were dissatisfied with the differentiation and the complete avoidance 
of commitment by the developing countries, which subsequently led to the US 
refusing ratifying the protocol.91 While the US was criticised for its lacking 
efforts, another narrative was also established, blaming the developing world, 
and especially “emerging polluters” as China and India for crippling 
environmental negotiations.92 This increased the pressure on developing 
countries to contribute to the global climate mitigation effort.  
 
Following the Kyoto Protocol was the Paris Agreement, adopted in 2015. The 
Kyoto Protocols criticised “top-down” approach changed to a “bottom-up” 
legal architecture to get the developing countries to contribute with nationally 
determined contributions and pledges. The CBDR was rearticulated in the Paris 
Agreement, but had further been expanded upon by the added “[…] in light of 
national circumstances”.93 The nature of differentiation in the agreement 
changed from the Kyoto Protocol, much due to the new “bottom-up” approach, 
as it was no longer just developed countries that had obligations to contribute to 
the global mitigation effort.94 While some welcomed a more “nuanced” approach 
to differentiation, pointing to the strict differentiation in the Kyoto Protocol led 
to the US not ratifying the protocol, others were worried that the addition of 
“national circumstances” in CBDR risks diluting the original intent of the 
differentiation, focusing more on current capacity than historical and ongoing 
responsibility.95 In hindsight, the changed structure did not effectively lead to 
sufficient contributions in GHG emission reduction, nor securing that 
developed countries wouldn’t leave due to seeing the agreement as a “bad deal”.96

                                                        
89 “All Parties, taking into account their common but differentiated responsibilities and their 
specific national and regional development priorities, objectives and circumstances, without 
introducing any new commitments for Parties not included in Annex I” Kyoto Protocol, art. 10.  
90 Kyoto Protocol, art. 3.5-6. 
91 Sands, Principles of International Environmental Law 308. 
92 Usha Natarajan, ‘TWAIL and the Environment: The State of Nature, the Nature of the State, 
and the Arab Spring’ (2012) 14 Oregon Review of International Law 177, 188. 
93 United Nations, Paris Agreement on Climate Change, (adopted 12 December  
2015, entered into force 4 November 2016), UN Doc. FCCC/CP/2015/10/Add.1 (Paris Agree-
ment), preamble and art. 2 [herafter Paris Agreement].  
94 Julia Dehm, ‘Reflections on Paris: Thoughts Towards a Critical Approach to Climate Law’ Revue 
québécoise de droit international 1 (1), 61, 81 [herafter Dehm, “Reflections on Paris: Thoughts 
Towards a Critical Approach to Climate Law”]. 
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3 An overview of Border Carbon Adjustments 

3.1 Definition, purpose and general design  
A BCA is an economic instrument that is intended to apply a charge to imported 
emissions-intensive goods.97 It has won interest by many developed countries, 
that either consider or have begun to regulate GHG emissions, some in response 
to the commitments they made in MEAs.98 The three most common cited 
arguments for the use of border carbon measures are: (1) to address domestic 
constituencies’ concerns about the loss of competitiveness, (2) to reduce carbon 
leakage, and (3) to leverage other countries’ participation in climate agreements.99 
There is a wide range of alternatives to how a BCA should be constructed, but 
the original design is based on border tax adjustments, which was developed by the 
GATT Working Party on Border Tax Adjustments. They defined the instrument 
as:  

[A]ny fiscal measures, which put into effect, in whole or in part, the destination 
principle (i.e. which enable exported products to be relieved of some or all of 
the tax charged in the exporting country in respect of similar domestic products 
sold to customers on the home market and which enable imported products 
sold to consumers to be charged with some or all of the tax charged in the 
importing country in respect of similar domestic products).100 

 
In essence, the destination principle means that products are taxed in the country 
of consumption instead of production.101 The most commonly suggested 

                                                        
97 Note that there is an alternative BCA for exports, which would pay domestic producers for the 
carbon tax-related costs they incur in making goods they export. However, as appearent by the 
aim, import BCA is the only alternative subjected for analysis in this study.  
98 M. Condon and A. Ignaciuk, ‘Border Carbon Adjustment and International Trade: A Literature 
Review’, (2013) OECD Trade and Environment Working Papers, No.2013/06, OECD Publishing, 
Paris, <https://doi.org/10.1787/5k3xn25b386c-en> accessed 2 December 2019, 5 [herafter 
Condon, ‘Border Carbon Adjustment and International Trade: A Literature Review’]. 
99 Condon, ‘Border Carbon Adjustment and International Trade: A Literature Review’, 5. 
100 GATT Report of the Working Party on Border Tax Adjustments, L/3464, BISD/18S/97, 2 
December 1970, 1, para. 4 [hereafter GATT, ‘Report of the Working Party on Border Tax 
Adjustments’].  
101 Christine Kaufmann and Rolf H. Weber, ‘Carbon-Related Border Tax Adjustment: Mitigating 
Climate Change or Restricting International Trade?’ (2011) World Trade Review Vol 10 497, 500, 
[herafter Kaufmann, ‘Carbon-Related Border Tax Adjustment: Mitigating Climate Change or 
Restricting International Trade?’]. 
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methods to achieve this is either by levying a border tax or requiring importers 
to surrender a quantity of carbon permits.  
 
Generally, the primary rationale against such measures has been that they are the 
second best option compared to universally applied emission taxes. Unilateral 
border carbon adjustments could impede future cooperation, in both trade and 
the environment. However, because of the difficulties for the international 
community to unite behind a global tax on carbon, BCA in combination with 
domestic or regional carbon taxes have been suggested as an effective work-
around. 102 

3.2 Previous proposals and examples of BCA’s 
A BCA mechanism have yet to be tried, though there have been proposed 
legislation in both the European Union (EU) and the US.  

In regard to the EU, there are provisions in the EU Emission Trading System 
(ETS) that opens up for BCAs. The directive states that the national allocation 
plans “may contain information on the manner in which the existence of 
competition from countries or entities outside the Union will be taken into 
account.”103 In the first stage of the implementation of the ETS, however, no 
member state took advantage of this criterion.104 The 2009 revision to the ETS 
added new provisions to address the problem of carbon leakage.105 In addition 
to allowing the free allocation of permits to sectors that were particularly 
vulnerable to leakage, it stated that the Commission by 2010 should propose 
measures that could include a BCA mechanism for sectors that were exposed to 
significant risk of carbon leakage.106 Notably, any action taken would have needed 
to be in conformity with the principles of the United Nations Framework 
Convention on Climate Change (UNFCCC), “in particular the principle of 
common but differentiated responsibilities and respective capabilities, taking into 
account the particular situation of LDCs”.107 Despite these provisions, EU 
member states did the following years instead tackle possible the loss of 
competitiveness by granting free allowances to energy-intensive industries.108 
BCAs has however gained substantial support in the EU again and has been 
                                                        
102 Condon, ‘Border Carbon Adjustment and International Trade: A Literature Review’, 5. 
103 Directive 2003/87/EC of the European Parliament and of the Council of 13 October 2003 
establishing a scheme for greenhouse gas emission allowance trading within the Community and 
amending Council Directive 96/61/EC [2003] L 275/32, Annex III, criterion 11.  
104 Condon, ‘Border Carbon Adjustment and International Trade: A Literature Review’, 11. 
105 Directive 2009/29/EC of the European Parliament and of the Council of 23 April 2009 
amending Directive 2003/87/EC so as to improve and extend the greenhouse gas emission 
allowance trading scheme of the Community [2009] L 140/63 [herafter Directive 2009/29/EC]. 
106 Directive 2009/29/EC art. 10b. 
107 Directive 2009/29/EC, recital (25). 
108 Condon, ‘Border Carbon Adjustment and International Trade: A Literature Review’, 11. 
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proposed as a necessary measure “should the differences in levels of ambition 
worldwide persist, as the EU increases its climate ambition”.109   

In the United States, the proposed American Clean Energy and Security Act 
(ACESA) opened up for border adjustment mechanism if no international 
agreement on climate change had been reached by 1 January 2018.110 The 
mechanism would have involved requiring importers to obtain emission credits 
from an “international reserve allowance program”. The details on how to 
calculate the emissions in the imports were not addressed in the proposed 
legislation. ACESA also held that the BCA only would apply to certain countries. 
Countries that imposed “at least as stringent” emissions requirements economy-
wide would be exempted, as well as those who had signed bilateral trade 
agreements with the US concerning the carbon emissions of a specific sector. 
The LDCs and those responsible for less than 0,5% of total GHG emissions and 
less than 5% of US imports would also be exempted. The bill passed the 
representatives in 2009 but did not get approval in the Senate.111  

3.3 Reaction from the Developing World 
The interest in climate change trade measures has not gone by unnoticeably in 
the developing world, as many countries fear the economic consequences of 
such measures. A study analysing the two examples described in 3.2 found 
Mozambique and Tajikistan being the most vulnerable to the EU BCA and 
Zimbabwe to the US BCA.112 When the United Nations Climate Change 
Conference started in Copenhagen 2009, developing countries issued a 
statement calling for an explicit clarification that unilateral trade measures 
cannot be used on climate grounds. Both China and India proposed texts that 
expressed this view, which gathered substantial support from other developing 
countries.113 The text was not adopted at Copenhagen, but the 2010 Conference 
of the Parties in Cancun did result in a reiteration of UNFCCC Article 3.5, 
which states that “measures taken to combat climate change, including 
unilateral ones, should not constitute a means of arbitrary or unjustifiable 
discrimination or a disguised restriction on international trade”.114 India voiced 

                                                        
109 Communication from the Commission to the European Parliament, the European Council, the 
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110 American Clean Energy and Security Act (H.R. 2454). 
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112 German Development Institute, International Trade and Climate Change: Border Adjustments Measures 
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113 See Annex I to Document FCCC/AWGLCA/2009/14, pages 14-15, Content of non-paper 
no. 33, paragraph 12. 
114 Report of the Conference of the Parties on its sixteenth session, held in Cancun from 29 
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that a BCA mechanism would be challenged by the country in the WTO 
dispute forum as the instrument got attention in the US and EU.115 China has 
also warned that a BCA could hurt the international cooperation on climate 
change mitigation, with reference to the greater responsibility of the developed 
countries to cut GHG emissions.116 

  
 

                                                        
115 International Centre for Trade and Sustainable Development, ‘India threatens WTO case 
against proposed ‘carbon border taxes’ (2010). Bridges, vol 14 (12) 
<https://www.ictsd.org/bridges-news/bridges/news/india-threatens-wto-case-against-
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4 Border Carbon Adjustments and the CBDR-
principle 

4.1 The structure of the principle  
As described in section 2.2, the CBDR principle was first expressed in the Rio 
Declaration, which is still considered the most generally accepted formulation of 
the principle.117 It reads: 
 

States shall co-operate in a spirit of global partnership to conserve, protect and restore the 
health and integrity of the Earth’s ecosystem. In view of different contributions to global 
environmental degradation, states have common but differentiated responsibilities. The 
developed countries acknowledge the responsibility that they bear in the international pursuit 
of sustainable development in view of the pressures their societies place on the global 
environment and of the technologies and financial resources they command.  

 
Similar language exists in the United Nations Framework Convention of Climate 
Change (UNFCCC) of Earth summit at Rio de Janeiro 1992.118  
 
The principle includes two elements, the first addresses the common 
responsibility of states for the protection of the environment at the national, 
regional and global levels. The second addresses the need to take account of 
differing circumstances, identifying two markers of differentiation between 
countries: contribution to environmental degradation and capacity and resources 
to take response measures.119  

4.1.1.1 Common responsibility  
Common responsibility could be described as the shared obligations of two or 
more states towards the protection of a particular environmental resource, taking 
into account its relevant characteristics and nature, physical location and historic 
                                                        
117 Ellen Hey, ‘Common but Differentiated Responsibilities’, (2009) in: Wolfrum, Rüdiger (Ed.), 
Max Planck Encyclopaedia of International Law, Oxford, Oxford University Press, para. 4 
[hereafter Hey, ‘Common but Differentiated Responsibilities’]. 
118 “The Parties should protect the climate system for the benefit of present and future generations 
of humankind, on the basis of equity and in accordance with their common but differentiated 
responsibilities and respective capabilities. Accordingly, the developed country Parties should take 
the lead in combating climate change and the adverse effects thereof.” UNFCCC art. 3.1. 
119 Sands, Principles of International Environmental Law 244. 
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usage associated with it. Natural resources can be the “property” of a single state, 
a “shared natural resource”, subject to a common legal interest, or the property 
of no state. Common responsibility is most likely to apply where the resource is 
not the property of, or under the exclusive jurisdiction of a single state.120 
 
Closely linked to “common responsibility” is “common heritage/concern of 
mankind”, which is a widely used term in international law.121 In the 1949 Inter-
American Tropical Tuna Convention, tuna and fish were declared to be “of 
common concern” to the parties to the treaty.122 Subsequent state practice 
supports the emergence of a “common concern”, as reflected in the UNFCCC 
and in the 1992 Biodiversity Convention.123  

4.1.1.2 Differentiated responsibility  
As apparent in section 2.2, the differentiated responsibility of states for the 
protection of the environment is widely accepted in treaty and other state 
practices.124 As described in 2.2, the 1972 Stockholm Declaration emphasised the 
need to consider the applicability of standards which are valid for the most 
advanced countries but which may be inappropriate and of unwarranted social 
cost for developing countries.125 The Rio Declaration made it clear that 
environmental standards, management objectives and priorities should reflect 
the environmental and developmental context to which they apply.126 It has since 
continued to be reiterated in different MEA’s, most notably the UNFCCC and 
the subsequent Kyoto Protocol and Paris Agreement.  
 
However, what the differentiation entails has been heavily debated. Especially 
the question of whether or not and to which extent it imposes any obligations 
on developed countries. For example, the US has indicated that it does not 
believe that the CBDR principle created any legal obligation or liability for 
developed countries.127 The different views held by the developing and developed 
world led to the addition “in light of national circumstances” to the CBDR 
principle in the Paris Agreement, which some scholars believe further dilutes the 
differentiation between developed and developing countries.128 If this will occur 
                                                        
120 Sands, Principles of International Environmental Law 246. 
121 An example of this is preamble of the UNFCCC, which states that change in the Earth’s climate 
and its adverse effects are a common concern of humankind’. 
122 Convention between the United States of America and the Republic of Costa Rica for the 
Establishment of an Inter-American Tropical Tuna Commission 1949, cited in Principles of Internat-
ional Environmental Law 245. 
123 See UNFCCC preamble and Sands, Principles of International Environmental Law 245 
124 Ibid. 247 
125 Stockholm Declaration, principle 23.  
126 Sands, Principles of International Environmental Law, 247. 
127 Cullet, ‘Differential Treatment in Environmental Law: Addressing Critiques and 
Conceptualizing the Next Steps’ 8.  
128 Dehm “Reflections on Paris: Thoughts Towards a Critical Approach to Climate Law” 81-82. 
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is difficult to say though, due to the additional phrasing being relatively new and 
the lack of state practice after the Paris Agreement.  
 
The ways that the differentiation has been implemented varies. The Montreal 
Protocol uses a grace period for developing states129, while the Kyoto Protocol 
provides substantive obligations only for developed nations. The Paris 
agreement stands out due to the “bottom-up” legal architecture but recognises 
that national contributions should reflect the differentiated responsibilities of 
states.130 Also note that most MEAs make implementation by developing states 
conditional on the transfer of technology and financial means from developed 
states, which can be seen as a indirect way of complying with CBDR.131 

4.2 Legal status in international law 
Prevalent consensus is that the CBDR has the characterisation of a principle 
instead of a rule in international law.132 CBDR does not itself generate legal 
obligations for states as it lacks fixed content. Therefore it needs to be elaborated 
to have legal force, as compared to a rule, which can be seen as a practical 
formulation of the principles.133 It is whether the principle is legally binding that 
is more difficult to determine. 
 
It is generally considered to be a legally binding principle within the climate 
change regime, as it is explicitly expressed as a principle in the UNFCCC.134 This 
is the most relevant subsection to international environmental law for a BCA 
mechanism, especially if the imposing country would describe that the measure 
taken is to fulfil its obligations according to the UNFCCC. The general 
applicability of differentiation it in international environmental law is not as clear 
however, evident by the Advisory Opinion on Responsibilities and Obligations in the Area 
by ITLOS Seabed Disputes Chamber. The chamber examined inter alia if 
developing countries had less burdensome obligations of environmental 

                                                        
129 Montreal Protocol on Substances that Deplete the Ozone Layer to the 1985  
Vienna Convention for the Protection of the Ozone layer, (adopted 16 September 1986, entered 
into force 26 August 1989) 1522 UNTS 3, art. 5(1) [herafter Montreal Protocol]. 
130 Paris Agreement, art. 4.3. 
131 Hey, ‘Common but Differentiated Responsibilities’, para. 7. 
132 Ibid. para. 18. 
133 See Gentini Case (Italy v. Venezuela) 10 RIAA 551, in J.H Ralston and W.T.S Doyle, Venezuelan 
Arbitrations of 1903 (1904), 720, 725, as cited in Sands, Principles of International Environmental Law 
199. 
134 See Article 3(1) UNFCCC and Hey, ‘Common but Differentiated Responsibilities’, para. 18. 
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protection in the 1982 UN Convention on the Law of the Sea and found that 
the responsibilities of environmental protection were the same for all parties.135  
 
The status of the principle in general international law is unclear. For a principle 
to become legally binding as customary international law, it needs to fulfil the 
State practice and opinio juris requirement.136 The increasing number of 
instruments that recognise and implements CBDR indicates that it is supported 
by state practice at regional and global levels.137 However, as the general 
applicability of differentiated responsibility is not evident, and countries disagree 
about the legal implications of the principle138, the CBDR principle is probably 
not to be seen as customary law. The addition of “respective capabilities” and 
“in light of national circumstances” also suggest that the principle is somewhat 
“under development”.   

4.3 Implications on BCA design 
Following the structure of the CBDR principle, it has at least two practical 
consequences. First, it enables, or may require, all concerned States to participate 
in international response measures aimed at addressing environmental problems. 
Second, it leads to environmental standards that impose differing obligations on 
states. Even though the CBDR principle does not provide any concrete or 
enforceable requirements, its legal status in international environmental law still 
points to the need for introducing some form of favourable treatment for 
developing countries.139 
 
The CBDR principle would therefore mainly need to be considered when 
assessing other countries emission policies and which products on the base of 
origin state should be subjected to carbon adjustment.140 Following the 
implications of the principle, a BCA mechanism would need to take into account 

                                                        
135 Responsibilities and obligations of States with respect to activities in the Area, Advisory Opinion, 1 
February 2011, ITLOS Reports 2011, p. 10, paras. 143-61. Also see Sands, Principles of International 
Environmental Law 248. 
136 North Sea Continental Shelf cases (Federal Republic of Germany v. Denmark; Federal Republic of 
Germany v. Netherlands), Judgement, ICJ Reports 1969, para. 77. 
137 Sands, Principles of International Environmental Law 245. 
138 See 4.1.1.2.  
139 Mehling ‘Designing Border Carbon Adjustments for Enhanced Climate Action’, 469 and Jacob 
Werksman and others, ‘Trade measures and climate change policy: Searching for common ground 
on an uneven playing field’ (2009) World Resources Institute 
<https://www.wri.org/publication/trade-measures-and-climate-change> accessed 17 October 
2019 [herefter Werksman, ’Trade measures and climate change policy: Searching for common 
ground on an uneven playing field’].  
140 Werksman, ’Trade measures and climate change policy: Searching for common ground on an 
uneven playing field’. 
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which countries that qualify for differential treatment. A solution to this practical 
problem is not necessarily easy to find.  
 
The UNFCCC parties are divided into three groups, (Annex II, Annex I and 
non-Annex parties), which stipulates the differential treatment in the UNFCCC. 
However, even if the developed world would design BCA on the basis of this 
categorisation, the differentiation between developing nations would still be 
unclear. This is partly due to the fact that it is still debated if the differentiation 
stems from historical responsibility of GHG emissions, or from current 
asymmetries in states capacities (technological and financial) to address 
environmental issues.141 While these two factors often are aligned, the rise of 
economies like China and India, that now surpass many developed countries in 
both economic capacity and GHG emissions, blur the lines of countries 
qualifying for differentiation. India and China are still considered developing 
countries in the UNFCCC, but the developed countries reluctance to use 
historical responsibility suggest that a BCA mechanism would take account of 
current state capacities. This could potentially threaten the differential treatment 
for major developing countries.   
 
Further complicating the design is the question if differentiation ought to be 
temporarily limited or permanent. States capacities to address environmental 
degradation might increase, but the historical contribution may remain stable.142 
There is no clear approach to this, as the Montreal Protocol and the UNFCCC 
addresses this issue differently. The UNFCCC list of Annex 1 parties can only 
be changed upon amendment143, while the Montreal Protocol provides for an 
automatic evolution insofar as a country may only take advantage of a 10-year 
grace period if its per capita consumption of controlled substances is below a set 
threshold.144  
 
If an agreeable differentiation can be established, a number of ways to adhere to 
the CBDR principle have been suggested. Such as avoiding any requirement for 
developing countries to adopt same regulatory programs or environmental 
standards or channelling back revenues from BCA’s to developing countries for 
climate mitigation activities.145  

                                                        
141 Sarah Davidsson Lydly ‘Border Carbon Adjustments, WTO-law and the principle of common 
but differentiated responsibilities’ (2012) International Environmental Agreements vol 12 63, 70 
[herafter Davidsson Lydly ‘Border Carbon Adjustments, WTO-law and the principle of common 
but differentiated responsibilities). 
142 Davidsson Lydly ‘Border Carbon Adjustments, WTO-law and the principle of common but 
differentiated responsibilities’, 71. 
143 UNFCCC art. 15-16. 
144 Montreal Protocol art 5(1). For further reading, see Davidsson Lydly ‘Border Carbon 
Adjustments, WTO-law and the principle of common but differentiated responsibilities’, 71.  
145 Mehling ‘Designing Border Carbon Adjustments for Enhanced Climate Action’, 472-473. 
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5 Border Carbon Adjustments and the WTO  

5.1 The structure of the GATT and the dispute 
settlement mechanism  

This chapter is mainly concerned with the legality of BCA according to WTO 
law, especially to the non-discrimination principles. However, as the legal analysis 
can be quite technical, there is a benefit to briefly provide an overview of the 
GATT and the dispute settlement mechanism.  
 
The current version of the 1994 GATT took over the GATT 1947 as a result of 
the Uruguay Round.146 The older version of the GATT is no longer in effect. 
However, it is still necessary to read in conjunction with the current GATT, as 
the new version is little more than a series of references to the former agreement 
and other legal texts, along with some new understandings and explanatory 
notes. The central principles to the GATT (and its predecessor) are the most-
favoured-nation treatment, the principle of reduction and binding of tariffs, 
national treatment and the prohibition (subject to defined exceptions) of 
protective measures other than tariffs. Two major exceptions are permitted to 
these principles, namely, regional trading agreements and trade restrictions to 
protect balance of payments.147  
 
A violation of the GATT can be subjected to criticism from another WTO 
country and be tried under the dispute mechanism. To contest a measures 
legality, it must challenge it according to the Dispute Settlement Body (DSB). 
The rules governing the dispute mechanism of the WTO can be found in the 
Understanding on Rules and Procedures Governing the Settlement of Disputes 
in Annex 2 to the WTO agreement.148 It is binding to all members. The body, 
consisting of all members of WTO, has the sole authority to establish panels of 
experts to consider the case, and to accept or reject the panels’ findings or the 
results of an appeal. It monitors the implementation of the rulings and 

                                                        
146 See 2.1.1. 
147 WTO, ’The WTO Agreements Series: General Agreement On Tariffs And Trade’, 2 
<https://www.wto.org/english/res_e/booksp_e/agrmntseries2_gatt_e.pdf> accessed 17 
November 2019 [herafter WTO, ’The WTO Agreements Series: General Agreement On Tariffs 
And Trade’]. 
148 Understanding on Rules and Procedures Governing the Settlement of Disputes or Dispute 
Settlement Understanding, (15 April 1994) LT/UR/A-2/DS/U/1 [hereafter DSU]. 
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recommendations and has the power to authorise retaliation when a state does 
not comply with a ruling. Before establishing panels, the affected members 
should enter into consultations with the other member state.149 The complaining 
party can request the DSB to establish panels.150 The panels terms of reference 
is, if not the parties have agreed otherwise:  
 

To examine, in the light of the relevant provisions in (name of the covered agreement(s) cited 
by the parties to the dispute), the matter referred to the DSB by (name of party) in document 
... and to make such findings as will assist the DSB in making the recommendations or in giving 
the rulings provided for in that/those agreement(s).151 

 
The Appellate Body hears appeals from reports issued in the panels. It can 
uphold, modify or reverse the legal findings of the panels.152 There is no stare 
decisis rule in the dispute settlement mechanism, therefore making Appellate Body 
reports non-binding for subsequent panel decisions, but it is very likely that a 
panel or the Appellate Body will follow the same line of reasoning in subsequent 
cases. This is in line with the key objective to enhance the predictability in the 
trading regime.153   

5.2 Legality under the GATT  

5.2.1 Border Tax Adjustment   
Much has been written on the question of whether, and under which conditions, 
BCA would be compatible with the GATT. The initial question is often if BCA 
can be considered a tax at all, or if it would be seen as more akin to a tariff. If 
the latter is true, it would constitute a violation of Article II of the GATT, where 
member states are bound to a maximum limit of certain tariffs in exchange for 
similar tariff reductions by their trading partners. However, Article II:2(a) of the 
GATT explicitly allows:  
 

[A] charge equivalent to an internal tax imposed consistently with the provisions of paragraph 
2 of Article III in respect of the like domestic product or in respect of an article from which 
the imported product has been manufactured or produced in whole or in part. 

 

                                                        
149 DSU art. 4 
150 Ibid. art. 6.  
151 Ibid. art. 7. 
152 Ibid. art. 17.1. 
153 Ibid. art. 3.2. 
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Conceptually, this exception is based on Border Tax Adjustment.154 To avoid 
violating Article II, the design of the BCA must be constructed so it is triggered 
by an internal factor (e.g. sale of a product) instead of the importation act itself.155 
Consistent with this is the requirement that only indirect taxes can be adjusted at 
the border, as compared to direct taxes. Indirect taxes are meant to burden the 
consumer, that is, affect the product price on the market, while direct taxes are 
meant to burden the producer.156 If instead the BCA would be linked to a trading 
emission scheme, most scholars agree that it would be covered as an internal 
regulation according to Article III:4.157 What this implies for mechanism as a 
whole have been discussed158, but some scholars argue that the use of BCA as 
part of an emission scheme is easier to include under Article III:4 than a BCA as 
a carbon tax under Article III:2.159 
 
In addition, there is also the question of whether BCAs are allowed to account 
for inputs used in the production on a final product (e.g. amount of energy used), 
which raises the question of PPMs. The Working Party does not provide an 
answer to this, but provides that “there was a divergence of views with regard to 
the eligibility for adjustment of certain categories of tax”.160 The only relevant 
case available addressing this topic is US-Superfund. Under the US Superfund Act, 
a tax was imposed on imports containing certain chemicals and the end-product 
using those chemicals in its production. Notably, there were uncertainties if the 
chemicals still were present in the product or if they had been exhausted by 
production in this case. The panel concluded that the tax could be adjusted to 
the border, as it had been used in the composition of the final product.161 It 
therefore remains unclear how case law would apply to energy or materials used 
in production or manufacturing of a product.162 However, it has been pointed 
out that the possibility to tax the energy consumption in making a product is 

                                                        
154 As described in 3.1, the destination principle essentially means that products should only be 
taxed in the country of consumption. 
155 Mehling ‘Designing Border Carbon Adjustments for Enhanced Climate Action’ 458 
156 Kaufmann, ‘Carbon-Related Border Tax Adjustment: Mitigating Climate Change or Restricting 
International Trade?’ 501.  
157 Kommerskollegium ‘Climate Measures and Trade, Legal and Economic Aspects of Border 
Carbon Adjustments’, 10. 
158 For example, Kaufmann argues that the concept of ’likeness’ is broader in Article III:4 than in 
Article III:2, based on European Communities-Asbestos case. See Kaufmann, ‘Carbon-Related 
Border Tax Adjustment: Mitigating Climate Change or Restricting International Trade?’ 505.  
159 Kommerskollegium ‘Climate Measures and Trade, Legal and Economic Aspects of Border 
Carbon Adjustments’, 11 and Kaufmann, ‘Carbon-Related Border Tax Adjustment: Mitigating 
Climate Change or Restricting International Trade?’ 505.   
160 GATT Working Party Report, para. 15. 
161 GATT Panel Report, United States—Taxes on Petroleum and Certain Imported Substances, BISD 
34S/136 (17 June 1987). 
162 Mehling ‘Designing Border Carbon Adjustments for Enhanced Climate Action’ 458. 



 42 
 
 
 

questionable.163 As tax adjustments only can be applied on products under WTO 
law, it is ultimately a question of basing the tax on the carbon content of the 
product itself.164 
 
Assuming that a BCA instrument would be covered by GATT either as a tax 
under Article III:2 or as as part of an emission scheme in Article III:4, the 
following threshold issue would be to control that the adjustment schemes 
adhere to the two non-discrimination principles, the most favoured nation 
principle in Article I of the GATT, and the national treatment principle in Article 
III of the GATT.  

5.2.2 National treatment  
Article III of the GATT requires imported and locally-produced goods to be 
treated equally when the imported good have entered the market. As already 
mentioned in 5.2.1 (but now in regard to the national treatment principle instead 
of categorisation of the instrument), the provisions most at issue with BCA is 
Article III:2 and 4 of the GATT. A BCA covered by Article III:2 would be 
required to not subjecting products to internal taxes or other internal charges of 
any kind in excess to like domestic products. If a BCA instead would fall under 
Article III:4, the products should be treated equally to domestic products in 
respect of all laws, regulations and requirements. Consequently, for a BCA to 
pass the national treatment requirement, two questions should be asked. Firstly, 
are the domestic and the competing imported products “like” and, if so, are the 
imported products treated less favourably than the domestic products?165  

5.2.2.1 Likeness  
Regarding both national treatment and most favoured nation, the “likeness” 
criterion is critical for determining whether a product is subjected to 
discriminatory measures.  The test has mostly developed through case law in 
regard to national treatment, and while it stretches in different ways depending 
on if it is MFN or national treatment (and specifically Article III:2 or Article 
III:4) that is being tried, there are some common criteria that can provide a guide 
for how the test is done.166  

                                                        
163 Kaufmann, ‘Carbon-Related Border Tax Adjustment: Mitigating Climate Change or Restricting 
International Trade?’ 503. 
164 Mehling ‘Designing Border Carbon Adjustments for Enhanced Climate Action’ 459. 
165 Kaufmann, ‘Carbon-Related Border Tax Adjustment: Mitigating Climate Change or Restricting 
International Trade?’ 504. 
166 “The ‘accordion’ of ‘likeness’ stretches in a different way in Article III:4” compared to Article 
III:2. However, the AB suggested that the criteria for “likeness” used for Article III:2 may also be 
applied to Article III:4. Appellate Body Report, European Communities – Measures Affecting Asbestos 
and Asbestos-Containing Products, WT/DS135/AB/R (12 March 2001), paras. 96, 103 [hereafter 
EC—Asbestos].   
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Firstly, it is important to note that the ‘likeness’ shall be determined on the basis 
of the context and particularities of the case.167 However, the following criteria 
can be taken account of, but is not exhaustive to, (1) end-use of the product; (2) 
consumers’ tastes and habits; (3) the properties, nature, and quality of the 
product; and (4) the tariff classification.168 Any criteria should be considered, 
even if it means “conflicting indications”.169  
 
Similar to previous discussion of what a BCA is allowed to take account of, it 
raises the questions of PPMs.170 In regard to end-uses and physical attributes, 
there is arguably little difference between products where the one uses fossil fuel 
and the other one renewable energy in its production. Additionally, tariff 
classification does not seem to distinguish between two types of similar products, 
as was the case in the EC-Asbestos.171 Yet, the same case seems to open up for 
unlikeness between two products based on taste and habits of the consumers, 
due to health risks associated with the product.172 One could argue that the health 
risks associated with climate change could lead to consumers distinguishing 
between products. The major difference to e.g. asbestos, is that carbon emitted 
during production hurts health indirectly in the longer turn, which makes it 
questionable if such a differentiation is possible to make.173 
 
Even if the product subjected to a BCA is considered like to the domestic 
product, it does not automatically lead to a violation of the GATT. As mentioned 
before, the next step is to inquire if the product is treated less favourably than 
the domestic product. Any “excess” of treatment compared to the domestic 
product could lead to violation of the national treatment principle in Article III, 
requiring a BCA to be carefully designed around the equivalent burden the 
domestic producers are subjected to.174 

5.2.3 Most favoured nation principle 
The MFN principle requires countries to not discriminate between their trading 
partners as stated in Article 1 of the GATT:  
 

                                                        
167 Appellate Body Report, Japan – Taxes on Alcoholic Beverages, WT/DS8/AB/R, 
WT/DS10/AB/R, WT/DS11/AB/R, 4 (October 1996.) 
168 EC—Asbestos, para. 3.414. 
169 Ibid. paras. 109, 120.  
170 See 5.2.1.  
171 The Appellete Body discussed cement-based products, and concluded that the tariff 
classification was the same. EC—Asbestos, para. 146.  
172 EC—Asbestos, para. 122. 
173 Mehling ‘Designing Border Carbon Adjustments for Enhanced Climate Action’ 461. 
174 Ibid.  
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[A]ny advantage, favour, privilege or immunity granted by any contracting party to any product 
originating in or destined for any other country shall be accorded immediately and 
unconditionally to the like product originating in or destined for the territories of all other 
contracting parties.  

 
If the BCA applies uniformly to all imports, it should meet the requirements of 
the principle.175 In the case that it is applied to “like” products on the base of 
country of origin, favouring countries with stringent climate policy, a violation 
of the MFN principle is likely. Instead, a more suitable approach would be to 
base the BCA on origin neutral measures that consider process and production 
methods, including carbon embedded in the product or comparable domestic 
emission reduction programs (as long as it is without regard to origin).176 
However, this seems to hinder differential treatment for developing countries, 
which is problematic in light of the CBDR principle. 
 

5.2.3.1 The Enabling clause  
There might be a possibility to provide differential treatment to developing 
countries with the Enabling clause. As described in 2.2, the Tokyo round of 
negotiations in 1979 lead to the establishment of the provision, which reads: 
 

Notwithstanding the provisions of Article I of the General Agreement, contracting parties may 
accord differential and more favourable treatment to developing countries, without according 
such treatment to other contracting parties.177 

 
This clause could potentially enable an exception for the LDCs.178 However, this 
is far from certain as the provision presupposes a favourable treatment of all 
development countries, which has been pointed out being “a tough bar to clear” 
for any BCA mechanism.179 Furthermore, this measure should also not lead to a 
situation where trade barriers are raised or otherwise creates undue trade 
difficulties for the other WTO members.180 Rather, it should “respond positively 

                                                        
175 However, that could in turn lead to complaints from countries with an existing emission 
reduction policy that their products would end up being subjected to carbon constraints twice. 
Exporters without domestic policies would therefore have an advantage not accorded to exporters 
with significantly stronger climate policies, see Mehling ‘Designing Border Carbon Adjustments 
for Enhanced Climate Action’ 463. 
176 Panel Report, Canada—Certain Measures Affecting the Automotive Industry, WT/DS139/R, 11 
February 2000, para. 10,25. 
177 Enabling clause, para. 1.  
178 “Special treatment on the least developed among the developing countries in the context of any 
general or specific measures in favour of developing countries.”, see Enabling clause, para. 2(d). 
179 A Cosbey and others, ‘A Guide for the Concerned: Guidance on the Elaboration and 
Implementation of Border Carbon Adjustment’, (2012) Entwined Policy Report No. 3, 12 
<https://www.iisd.org/pdf/2012/bca_guidance.pdf>, accessed 20 October 2019. 
180 Enabling clause, para. 3(a). 
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to the development, financial and trade needs of developing countries.”181 This 
was further developed upon by the Appellate body in EC-Tariff preferences. The 
body concluded that there should exist a sufficient nexus between the need for 
preferential treatment and the benefit of the measures in regard to development, 
financial or trade.182 For a BCA mechanism, this means that it must have clear 
benefits to development countries receiving the treatment. One example of 
achieving this could be to allocate some of the revenues from BCA to support 
projects in developing countries, in particular LDCs.183 In summary, the enabling 
clause could offer a possibility for exempting developed countries from BCA, 
but it is far from certain.  

5.2.4 The environmental exceptions in Article XX    
As it remains uncertain if BCA would pass the national treatment and MFN (and 
the possibility to exempt the requirements via the enabling clause), much of 
scholarly analysis on BCA has revolved around Article XX.184 If a BCA is proved 
inconsistent with a non-discrimination obligation of the GATT (and the enabling 
clause not being applicable), it may nevertheless be legal if it can be covered by 
one of the general exemptions in Article XX of the GATT. The article contains 
ten subsections of exemptions (a-j) under Article XX, which is an exhaustive list. 
In event of a violation of the GATT, one must find a relevant subsection that 
fits.185 For BCA, the Article XX(b) and (g) has been pointed out as most relevant, 
namely the health and exhaustible natural resources exemptions.  

5.2.4.1 Article XX(b) 
Article XX(b) of the GATT offers an exemption for measures that are “necessary 
to protect human, animal or plant life health”. If the rationale of a BCA 
mechanism is clearly formulated to mitigate climate change it could be sufficient 
for the use of the health exemption, as the dispute settlement body has 
acknowledged that these objectives can be connected to climate change.186  
 

                                                        
181 Enabling clause, para. 3(c). 
182 Appellete Body Report, European Communities—Conditions for the Granting of Tariff Preferences to 
Developing Countries, WT/DS246/AB/R (20 April 2004), para. 164. 
183 Mehling, ‘Designing Border Carbon Adjustments for Enhanced Climate Action’ 464. 
184 Davidsson Lydly ‘Border Carbon Adjustments, WTO-law and the principle of common but 
differentiated responsibilities’ 75. 
185 Kaufmann, ‘Carbon-Related Border Tax Adjustment: Mitigating Climate Change or Restricting 
International Trade?’ 465. 
186 “The reduction of climate CO2 emissions is one of the policies covered by subparagraph (b) of 
Article XX, given that it can fall within the range of policies that protect human life or health”, 
GATT Panel Report, Brazil—Certain Measures Concerning Taxation and Charges, WT/DS472/R, 
WT/DS497/R 30, August 2017, para. 7.880. 
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The next question in regards to Article XX(b) is whether or not the measure is 
necessary. WTO case law provides at least three factors that provides guidance 
on how this is to be determined. First, the definition of necessary does not 
require a measure to be “indispensable”.187 It is sufficient that it makes a “material 
contribution” to the achievement of the provision’s purpose.188 This means, for 
example, that the risk of carbon leakage should be reduced with BCA.189 This 
requires the BCA not only to have the right rationale, but also making a material 
contribution. However, important to note is that WTO jurisprudence does 
recognise that the effect might not appear directly, and can only be evaluated 
with the benefit of time.190 One way of achieving this could be to focus on high-
energy intensive sectors, where the risk is high for carbon leakage.191 Second, the 
measure needs to be proportional to the values they seek to address.192 In this 
regard, measures aimed at protecting human life and health is considered both 
vital and important “in the highest degree” by the Appellate body.193 As the 
consequences of climate change have been voiced in both science and 
acknowledged in international law, a BCA should therefore pass the 
requirement.194 Thirdly, establishing necessity requires the absence of alternative 
measures that would result in the same end and are less trade restrictive.195 The 
notion of alternative measures was developed by the Appellate body in the US-
Gambling case, where it was said that alternatives merely theoretical in nature 
could not be seen as reasonable. The member should be “actually capable” of 
taking alternative measures.196 In a later case China-Audiovisual Products, the 
Appellate body clarified that the burden of proof is on the complainant party. 
The other side must however be ready to defend the measure, proving that the 
alternative is not reasonably available or do not serve the interest pursued.197  

5.2.4.2 Article XX(g) 
Even though exemption (b) is viable, the majority of scholars seems to argue that 
the exemption in Article XX(g) is an easier provision to pass for a BCA. That 
has mainly to do with the way the exemption is framed, “relating to the 

                                                        
187 Appellate Body Report, Korea—Measures Affecting Imports of Fresh, Chilled and Frozen Beef, 
WT/DS161/AB/R, WT/DS169/AB/R, 10 January 2001, para 164 [hereafter Korea—Beef]. 
188 Appellate Body Report, Brazil—Measures Affecting Imports of Retreaded Tyres, WT/DS332/AB/R 
3 December 2007, paras. 151, 210, [hereafter Brazil—Retreaded Tyres]. 
189 Mehling ‘Designing Border Carbon Adjustments for Enhanced Climate Action’ 465. 
190 Brazil—Retreaded Tyres, para. 151.   
191 Mehling ‘Designing Border Carbon Adjustments for Enhanced Climate Action’ 465. 
192 Korea—Beef, para. 162.  
193 Ibid. para. 172. 
194 Mehling ‘Designing Border Carbon Adjustments for Enhanced Climate Action’ 466 
195 EC—Asbestos, para. 172.  
196 Appellate Body Report, US – Measures Affecting the Cross-Border Supply of Gambling and Betting 
Services, WT/DS285/AB/R, 7 April 2005, paras. 308-309. 
197 Appellate Body Report, China – Measures Affecting Trading Rights and Distribution Services for Certain 
Publications and Audiovisual Entertainment Products, WT/DS363/AB/R, 19 January 2010. para. 319. 
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conservation of exhaustible resources”198,  whereas Article XX(b) has the 
necessity criterion. Most scholars interpret that “relating to” leads to more 
lenient assessment.199 Still, for a BCA to pass the requirements in Article XX(g), 
three conditions must be met. The first concerns the definition of exhaustible 
resources, the second one if the BCA relates to the conservation of this resource, 
and the third, if it is made effective in conjunction with restriction on domestic 
production or consumption.  
 
Regarding the first condition, the question arises if a sound or sustainable 
environment can be seen as an exhaustible natural resource. The Appellate body 
has confirmed that clean air is an exhaustible natural resource.200 Furthermore, in 
US-Shrimp, the appellate body noted that “contemporary concerns of the 
community of nations about the protection and the conservation of the 
environment” play a role when determining an exhaustible natural resource.201 
However, the Appellate Body expressed that there also needs to be a “sufficient 
nexus” between the country imposing the measure and the exhaustible resource 
in question.202 As there is widespread recognition of the necessity to address 
climate change, a BCA should meet this requirement.203  
 
The second condition, i.e. if the measure relates to conservation of exhaustible 
resources is similar to the necessity requirement in Article XX(b). The measure 
needs to be “reasonable related” to the conservation of the resource.204 In this 
test, the panels takes into account the general design and structure of the 
measure205, as well as trying to find a substantial connection between the measure 
and the conservation of the resource.206 In regards to BCA, the requirements 
                                                        
198 “Relating to the conservation of exhaustible natural resources if such measures are made 
effective in conjunction with restrictions on domestic production or consumption;” Article XX(g) 
GATT. 
199 Davidsson Lydly ‘Border Carbon Adjustments, WTO-law and the principle of common but 
differentiated responsibilities’ 75 and Mehling, ‘Designing Border Carbon Adjustments for 
Enhanced Climate Action’ 466. Note that Kaufmann and Weber argues that the assesment is 
similar in the both provisions. However, as they merely express that the the assesments are similar, 
and in addition cite scholars that argue for the tougher requirement set by provision Article XX 
(b) compared to (g), this author has drawn the conclusion that some difference is assumend 
between the two provisions. Kaufmann, ‘Carbon-Related Border Tax Adjustment: Mitigating 
Climate Change or Restricting International Trade?’ 513. 
200 GATT Panel Report, United States—Standards for Reformulated and Conventional Gasoline, para. 6.37, 
WT/DS2/R (20 May, 1996), para. 6.37. 
201 US-Shrimp, para. 129. 
202 Ibid. para. 133. 
203 Davidsson Lydly ‘Border Carbon Adjustments, WTO-law and the principle of common but 
differentiated responsibilities’, 76 and Mehling, ‘Designing Border Carbon Adjustments for 
Enhanced Climate Action’ 467.  
204 US-Shrimp. para. 141. 
205 Ibid. para. 138. 
206 US—Gasoline, at 19.  
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should be relatively easy to fulfil, as long as the measure is clearly formulated to 
that of environmental protection, without inconsistencies or protectionist 
features.207 The concern of domestic industry losing competiveness should 
arguably therefore have a subsidiary role to that of carbon leakage when 
implementing the measure.208 
 
The final condition for Article XX(g) is whether the measure is made effective 
in conjunction with restriction on domestic production or consumption. The 
Appellate body has elaborated upon this, stating that it requires “a requirement 
of even-handedness in the imposition of restriction”, but does not require the 
treatment to be identical.209 As described in 3.1, BCA’s are designed to adjust for 
burdens on domestic production, such as carbon pricing. In addition, as the 
national treatment requirement requires a BCA to have a domestic equivalent, 
this should already have been accounted for in the design, at least to some level. 
This condition should therefore not constitute any bigger problems for a BCA 
mechanism.  

5.2.5 Chapeau of Article XX 
Even if the measure is justified by either Article XX(b) or (g) (the former 
discussion pointing to the (g) exception being the better choice), a BCA 
mechanism would still need to pass the chapeau of Article XX.210 It reiterates 
non-discrimination as a fundamental part of WTO law, and was introduced after 
concerns that countries could use exemptions for protectionist measures.211 It 
requires the measure to be applied in a way that does not constitute arbitrary or 
unjustifiable discrimination or a disguised restriction on international trade.212 
The methodology the Appellate body applies when analysing a measures 
compliance with the chapeau is unclear, and several different approaches seems 
to be possible.213 However, case law provide some guideline.  

5.2.5.1 Unjustifiable or arbitrary discrimination 
In regard to unjustifiable or arbitrary discrimination, the Appellate Body has 
stated that a measure will constitute unjustifiable discrimination if it is applied in 

                                                        
207 Mehling, ‘Designing Border Carbon Adjustments for Enhanced Climate Action’ 467.  
208 As these two constitue the rationale to BCA, see 3.1.  
209 U.S.—Gasoline, at 21. 
210 The chapeau is the term most often used for the introductory clause of Article XX.  
211 Kaufmann, ‘Carbon-Related Border Tax Adjustment: Mitigating Climate Change or Restricting 
International Trade?’, 515. 
212 The GATT art. XX Chapeau.  
213 The authors describe the current jurisprudence on the chapeau as being “under construction”. 
On the other hand, one can ask which jurisprudence that is not under construction. See Kaufmann, 
‘Carbon-Related Border Tax Adjustment: Mitigating Climate Change or Restricting International 
Trade?’ 516.  
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a rigid and inflexible manner and does not take account of the conditions in and 
comparable practices employed by other countries.214 A BCA mechanism should 
therefore be able to account for different carbon reduction measures other 
countries take.215 Only narrowing the analysis down to whether the country has 
carbon tax or an emission scheme in place risks the danger of not being enough. 
A more comprehensive analysis might be required, taking in all comparable 
practices.216 Especially interesting in regards to the scope of this paper is that the 
country implementing a BCA mechanism should consider the “different 
conditions that may occur” in other countries.217 It has been pointed out that this 
pays some heed to the CBDR principle and obliges, or at least enables, a 
differentiation between developed and developing countries.218 
 
The Appellate body has further stated that a measure will constitute arbitrary 
discrimination where inflexibility hinder other member states from being given 
the opportunity to demonstrate the comparability of domestic measures and 
their compliance with the overall policy objective behind the impugned 
measure.219 This process should also be handled according to “basic fairness and 
due process”.220 What that imply for the practical design of BCA’s is unclear, but 
some kind of channel for complaints and negotiations could be needed to fulfil 
the requirement.  
 
Note that WTO jurisprudence also requires the country implementing a BCA 
mechanism to engage in “serious, across the board negotiations with the 
objective of concluding bilateral or multilateral agreements” before imposing this 
measure.221 All involved countries should be negotiated with, as it otherwise will 
be seen as discriminatory.222 The Appellate body also seems to consider those 
international instruments that are available for use, and whether they have been 

                                                        
214 US—Shrimp, para. 163.  
215 Davidsson Lydly ‘Border Carbon Adjustments, WTO-law and the principle of common but 
differentiated responsibilities’, 77.  
216 Davidsson refers to further studies where the administrative diffuculties of such a requirement 
is discussed. Davidsson Lydly ‘Border Carbon Adjustments, WTO-law and the principle of 
common but differentiated responsibilities’, 78.  
217 US—Shrimp, para. 164. 
218 Joost Pauwelyn, ‘U.S. federal climate policy and competitiveness concerns: The limits and 
options of international trade law’, (2007), Working paper 07-02, Nicholas Institute for 
Environmental Policy Solutions, Duke University, 39. 
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used by the country imposing the BCA.223 This could have implications for 
countries that do not ratify MEA’s (or leave agreements altogether). This could 
for example mean that an US imposed BCA would be seen as discriminatory 
while a European equivalent would not.224 

5.2.5.2 Disguised restriction on international trade 
The Appellate body has stated that the same considerations made when 
considering arbitrary or unjustifiable discrimination can be applied in the context 
of disguised restriction on international trade.225 In addition, unannounced or 
concealed implementations of a measure constitutes a disguised restriction.226 A 
BCA that is consistent with the same consideration as arbitrary or unjustifiable 
discrimination, and also is announced and implemented in a public and 
transparent way, should therefore meet the criteria.  
 

                                                        
223 In these paragraphs, the Appellate body discussed inter alia the US involmenent in the 
protection of sea turtles, focusing on the Inter-American Convention for the Protection of Sea 
Turtles, “The Inter-American Convention thus provides convincing demonstration that an 
alternative course of action was reasonably open to the United States for securing the legitimate 
policy goal of its measure, a course of action other than the unilateral and non-consensual 
procedures of the import prohibition”. US—Shrimp, paras. 167-171. 
224 See the two proposals in 3.2.  
225 US—Gasoline, at 25.  
226 Ibid. Note that the Appellete body in this context stated that unannounced or concealed 
implementations of a measure not exhausted the meaning of disguised restriction.  
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6 Synthesis – Is a CBDR friendly BCA possible?    

Continuing from the analysis in chapter 4 and 5, the question is now if a BCA 
can be designed according to both the GATT and the CBDR principle? In regard 
to CBDR, the implications of the principle to a BCA design are somewhat 
unclear. While it has an integral role in the international environmental law, the 
principle itself does not entail any specific conditions for the design, and is 
further weakened due to its substance and legal implication remaining a debated 
issue. However, as BCA is formulated as an instrument in the climate change 
mitigation effort, it is likely that it needs to differentiate in some way to be 
compliant with the principle and to avoid breaching the international legal 
environmental framework. In addition, it should be possible to glance back to 
earlier manifestations of the CBDR principle, such as avoiding any requirement 
for developing countries to adopt the same regulatory programs or channelling 
back revenues from BCAs to developing countries for climate mitigation 
activities.227 
 
WTO jurisprudence offers more guideline on how to avoid the many pitfalls of 
the GATT. Apparent by the analysis is also that the question of CBDR friendly 
BCAs probably will be addressed in WTO’s dispute settlement mechanism.228 
The jurisprudence show that the legality of BCA is highly dependent on the 
particular design, making it difficult to conclude anything about the legality of 
BCA in general. Nonetheless, the analysis points to that a BCA mechanism could 
pass the requirements of the GATT if it is thoughtfully designed and adheres to 
the non-discrimination principles. However, as MFN requires the imposing 
country to apply BCA in consistent manner to all member states without regard 
to country of origin, this seems to clash with the CBDR principle.229  
 
Currently, there are two ways that this collision could be resolved. The first one 
being the Enabling clause, and the second one the exemptions in Article XX. As 
noted in 5.2.3.1, the Enabling clause, which is an expression for the special and 
differential treatment within the WTO framework, could possibly exempt the 
LDCs. It appears to be the easiest way to surpass the MFN principle, but a closer 

                                                        
227 See 4.3. 
228 This author assert this based on the structure of the two regimes as well as the jurisprudence 
currently available in regards to combining these regime mostly points to the DSB as the forum. 
229 See 5.2.3. 
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look shows that the requirements that comes with it are hard to meet as it 
presupposes differential treatment to all developing countries, as well as clear 
benefits to the countries receiving the treatment. As described in earlier analysis, 
this seems difficult.230 One possible explanation is that it would be unlikely that 
developed countries would grant major developing economies clear benefits in 
the treatment. The American proposal from 2009 would fail in this regard, as it 
only is LDC’s that are subjected to preferential treatment.231   
 
Instead, Article XX could provide for the solution. Article XX(g) appears to be 
easier to pass than Article XX(b), most due to “relating” being more lenient than 
the “necessary” criterion.232 A carefully designed BCA that takes account of the 
requirements following the article and the chapeau, should be able to pass the 
article. Furthermore, the Appellate Body seems to that a differentiation between 
member states with different conditions could be in regards to the ‘arbitrary and 
unjustifiable discrimination’ test in the chapeau, but offers no clear approach 
how it should be done, nor to what extent it should correspond to the CBDR 
principle. 233 One relevant question connected to this is if the requirements of the 
Enabling clause would play a role, namely if all development countries should be 
accorded with some preferential treatment. As yet, there is nothing from the 
jurisprudence to suggest that would be the case, but it could be argued that 
having more permissive requirements in Article XX risks diluting the Enabling 
clause.  
 
A BCA that passes the GATT but is non-compliant to the CBDR principle is 
likely to conflict with international environmental law. As for now, considering 
current case law and the fact that the Appellate Body has increasingly showed 
support for environmental trade measures, a well thought out BCA mechanism 
that differentiates between different countries in a manner consistent with the 
CBDR principle could potentially be accepted by the Appellate Body, but it is 
far from certain. The questions of to which extent the chapeau obliges countries 
to differentiate between members remains unclear. While the Appellate Body has 
stated that some differentiation might be needed to pass the ‘unjustifiable 
discrimination’ test, it has not given any further guidance on how it should be 
done. Thus, it is not possible to conclude if a BCA could be compliant to both 
the GATT and the CBDR principle.  
 

                                                        
230 See 5.2.3.1   
231 See 3.2. 
232 See 5.2.4.2 
233 See 5.2.5.1.  
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7 The risk of a norm collision 

The uncertainty of the legal situation raises the question if BCA become symbolic 
of an underlying tension between the two regimes. This is closely linked to the 
discussion of the conflict of laws and the fragmentation of international law, 
which is a topic that has increasingly got attention from international lawyers.234 
The trade and environment debate has often been used as an example of tensions 
between two legal frameworks.235 
 
Looking back at the history of the two regimes reveals the different logic and 
ideas the regimes are built upon.  The development of modern international trade 
law has been driven by the principles of non-discrimination and reciprocity, 
regulating the competitive conditions between domestic and foreign producers, 
therein promoting efficiency in the trade regime. Ideas related to equity and 
environmental protection have in some sense been incorporated during the 
development, but not to the extent that it has disregarded the original principles 
of the WTO. Illustrative of this is the NIEO movement that succeeded to 
include the enabling clause and the acknowledgement of LDC’s, but generally 
viewed to have failed to affect any major systematic changes that the movement 
requested.  
 
Conversely, modern international environmental law has been concerned with 
addressing environmental “common concerns”. When the global environmental 
problems began to be addressed in the international community, the major focus 
was on fairness and equity, inter alia, how to share the burdens and benefits in 
the environmental regime.236 While the ideas of the NIEO failed to 
comprehensively influence the trade regime, it arguably made a major difference 
for the Stockholm Declaration. It was acknowledged that the developing world 
had several acute problems such as poverty and development issues, as well as 
being a minor contributor to the environmental degradation, therefore making 
differentiation between countries possible. It has since been a fundamental 
                                                        
234 International Law Commission ’Fragmentation of International Law: Diffuculties arising from 
the diversification and expansion of international law’ (1 May to 11 August 2006) para. 5 UN doc. 
A/CN.4/L.862 [hereafter ILC ’Fragmentation of International Law: Diffuculties arising from the 
diversification and expansion of international law’]. 
235 ILC ’Fragmentation of International Law: Diffuculties arising from the diversification and 
expansion of international law’, para. 55. 
236 See 2.2.  
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aspect of international environmental law, with the inclusion of sustainable 
development and further expressed by the establishment of the CBDR principle.  
 
Certainly, one can argue that the analysis shows that there has been significant 
development in WTO law that points to taking greater account of international 
environmental law. The special and differential treatment provisions in WTO 
(e.g. the Enabling clause), combined with the ambition of the Appellate Body to 
take account for other areas of international law suggests that the gap between 
the two regimes are reconcilable. In addition, Article 3.5 UNFCCC uses the same 
framing as the chapeau of Article XX237, which could imply that the two regimes 
coincide in terms of which trade measures are considered unlawful. However, it 
does not condone or forbid environmental trade measures, and nothing suggest 
that the analysis the Appellate Body does resembles the same considerations that 
will be done in the UNFCCC.238 
 
Even though the development of WTO jurisprudence seems to take greater 
account of other areas in international law, the legal regimes are arguably still 
largely separated. The Appellate Body did in the EC-Hormones case consider the 
status of the so-called “precautionary principle” in WTO law, which has its 
origins in international environmental law. It concluded that whatever the status 
of the principle in environmental law, it had not become binding for the WTO.239 
Such a clear statement in regards to the CBDR principle does not appear in 
jurisprudence, possibly because the WTO has its own system of differentiation 
or that the implications of the principle still is under consideration, apparent by 
the vague statement in US-Shrimp. Therefore, rather than giving a conclusive 
answer, BCA arguably expose the unresolved tension between the trade and 
environmental legal frameworks.  
 
The uncertain legal situation is troublesome for developing countries. It is mostly 
developing countries that have been weary of environmental trade measures240, 
and the ambiguous status to which extent the trade regime allows to differentiate 
between states does not mitigate the fear of getting treatment that is non-
compliant with the CBDR principle. Furthermore, it adds to the perspective 
present throughout this study. Namely, that the developing world always has 
been on the verge of being neglected in international law, struggling to reform it 
to fit its needs. Evidently, major developed countries as the US still views CBDR 
with scepticism and arguably tries to change the meaning of the principle, 

                                                        
237 “Measures taken to combat climate change should not constitute a means of arbitrary or 
unjustifiable discrimination or a disguised restriction on international trade” UNFCCC art. 3.5 
238 Mehling, ‘Designing Border Carbon Adjustments for Enhanced Climate Action’ 472. 
239 Appellete Body Report, European Communities - Measures Concerning Meat and Meat Products 
(Hormones), WT/DS26/AB/R, 13 February 1998, para. 123-125. 
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moving away from the historical responsibility of the developed world to 
national circumstances and capabilities. When relatively new trade measures are 
winning support in the developed world, the developing world remains in the 
periphery, awaiting a verdict that will give clarity to which extent the CBDR 
principle should be accounted for.  If this issue remains unsolved and BCAs 
inconsistent with the CBDR principle are implemented, it could risk increasing 
the tension between the developed and developing world. This could undermine 
future environmental negotiations, sharpening an already heated debate 
concerning the responsibilities of the developing world vis-à vis the developed 
world.   
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8 Summary and concluding remarks 

 
The aim of this study was to analyse the relationship between international trade 
and environmental law by focusing on BCA’s legality according to the GATT 
and the CBDR principle.  
 
First, the study outlined the history of the two regimes. Modern international 
trade law developed from the post Second World War period and the idea that 
economic isolation increased the risk of war. Increasing trade between nations 
was a priority, and the non-discrimination and reciprocity principles were important 
principles to facilitate an effective trade regime. These principles proved to be 
ill-suited for the inclusion of developing countries though, as it was difficult 
competing with the developed world on even terms when the social and 
economic conditions greatly differed. The GATT and subsequently the WTO, 
has over time incorporated provisions that takes account of the developing 
worlds interests, much due to coordinated efforts by the developed countries 
themselves. Similarly, environmental considerations have gradually got more 
emphasis in the trade regime, as the connection between trade and environment 
became apparent. International environmental law has been significantly more 
concerned with equity issues between the developed and developing world early 
on,241 which has arguably made differentiation more fundamental in the 
environment regime than in the trade regime. Furthermore, the focus on the 
“common concerns” is significantly different than the trade regime’s focus on 
competitive markets, which might explain why the developed world was ready 
to admit it had primary responsibility for global mitigation efforts. However, with 
the commitments in the Kyoto and Paris Agreement, requiring structural 
changes that might negatively affect their economy, the developed world was no 
longer willing to be the only contributing parties.  
 
The historical account of the legal regime can be interpreted in different ways. 
While it is apparent that the underlying ideas and principles of the two regimes 
are different, it can be argued that the analysis shows that the regimes are moving 
closer to each other. The NIEO movement influencing both regimes and the 
inclusion of sustainable development in WTO are examples that validates this 

                                                        
241 In reference to the third period of development when countries realised the magnitured of 
global environmental issues, see 2.2. 
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view. However, the analysis also show that the developing world has struggled 
to include provisions that are tailored to their needs and interests, which 
continues to this day, evident by the Doha round in the WTO and discussions 
regarding the CBDR principles and GHG reduction commitments in the climate 
regime.  
 
After Part II, the study continued into the legal analysis, first with the CBDR 
principle. It found that the principle does imply that some kind of differentiation 
is needed between developed and developing countries but does not offer any 
concrete guidance on how a BCA mechanism should be implemented. Its role 
and meaning in international law is also contested, which makes it even more 
difficult being specific about its implications on a BCA. However, the study 
suggests that it should be possible to look back on how it has been materialised 
in MEAs, as e.g. the Kyoto Protocol and Montreal Protocol offer different 
approaches. The first setting no obligations on the developing countries, the 
latter allowing a “grace” period to adapt to the protocol. In addition, the CBDR 
principle is often connected to some kind of financial or technological transfers, 
which might be used within a BCA mechanism to further enshrine its compliance 
with the principle.  
 
In regard to the WTO, the analysis shows that the jurisprudence on 
environmental measures has come a long way since the Tuna-Dolphin case in the 
early 1990’s. The Appellate Body has steadily increased the possibilities for 
environmental trade measures, with the US-Shrimp case perhaps being the most 
prominent milestone in the jurisprudence. Here, the Appellate Body opened up 
for far-reaching environmental trade measures, such as taking account of 
products PPMs and developing upon the possibilities and limitation of Article 
XX. That is not to say that a BCA easily will pass the requirements of the GATT. 
Granted that the BCA passes the initial legal issues in the GATT, qualifying as 
an indirect tax rather than a tariff, a BCA designed based on country of origin 
risks violating the MFN principle. The Enabling clause can provide for 
differential treatment, which makes it a viable option, but the the study points to 
certain difficulties that comes with it, such as extensive requirements on what 
benefits developing countries receive with the treatment. Legal scholars have 
pointed out that it therefore might be difficult using the enabling clause for a 
BCA, although the question is if this is due to legal technicalities or political 
considerations. Instead, it could be Article XX (b) and (g) that provides the 
solution. When examining the two subsections, it seems like (g) is easier to pass.  
 
Part IV began with combining the legal analysis in Part III. The result is rather 
ambiguous and gives no clear answer to if a CBDR friendly BCA is possible. 
While US-Shrimp case emphasised that a measure needs to take account of the 
different national circumstances that can occur, which implies that some 
differentiation is needed, the Appellate body has not further explained this 
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statement. Therefore, it leaves the question open to what extent countries shall 
take account of the CBDR principle. The uncertain legal situation of BCA 
therefore exposes the tension between international environmental law and 
international trade law. While the connection between the two regimes have been 
strengthened, such as the inclusion of sustainable development in the preamble 
of the WTO agreement and greater environmental emphasis in jurisprudence, 
the different logic and aims of the regimes is still apparent.   
 
The developing world has reason to remain weary of upcoming trade measures 
that might disregard the once recognised primary responsibility of the developed 
world. The study shows that the developing world has struggled before to make 
international law take account of its needs and interests, both in regards to 
environmental and trade law. The fear of once again being situated on the side-
lines is hardly surprising. If BCAs are designed without taking account of the 
developing worlds interest, it risks having major implications for future 
cooperation in the international environmental regime, further rendering the 
regime ineffective, which was one of the causes for the interest of the economic 
instrument in the first place. This study arguably shows that the legal relationship 
between the GATT and the CBDR are strongly connected to the developed-
developing dichotomy, suggesting that that these tensions are suitable to address 
together. 
 
The idea behind this study gradually developed from an interest in international 
environmental law and WTO law. Both legal regimes are quite distinct from 
other areas of international law and the connection between them are still 
relatively unexplored. The initial idea was to explore this relationship, and the 
ongoing discussion of border carbon adjustments was very timely, providing the study 
with a rather technical instrument that highlighted the relationship between the 
two regimes. By carefully tailoring a legal positivistic method with a historical 
and third world approach to international law, the ambition was to tell a story 
that has not always got attention. It is along this idea the basic outline of the 
study was formulated, and it has been a guide for both the analysis and the 
discussions made in the paper.  
 
Lastly, it should be said that while this study has pointed out some connections 
and frictions between the two regimes, many questions remain unanswered. The 
aim of this study was to see if BCAs became illustrative of a tension between the 
two regimes rather than trying to solve a possible collision. Therefore, fruitful 
analysis could continue upon the result of this study with a more rooted 
perspective in the conflict of laws, asking what possible solutions there are in 
event of a collision of norms. Hopefully not forgetting that a solution ought to 
work for all members of the international community. These words conclude the 
work and warm wishes are aimed to those who choose to continue exploring the 
field.    
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