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Abstract
Diffusion of innovations theory concerns the process by which innovations are communicated through the members of a
social system. Previous research has shed significant light on how public policies diffuse across governments over time, but
there is little understanding of why they diffuse. The answer may lie in the motivations of early adopters. When governments
are the first to adopt policy innovations, they lack knowledge about the political, economic, and other costs of adopting
the policy. Given the potential risks, it is not obvious why a government would want to be the first to adopt a policy
innovation. This thesis investigates the question of what explains early adoption of policy innovations. It contributes to
the international relations literature on policy diffusion by proposing a theoretical framework for studying early adoption
that consists of four motivations: 1) Normative – the government adopts a policy because of a normative position on a
particular objective; 2) Reputation – the government seeks to improve its image or garner legitimacy in the international
community; 3) Competition – the government seeks to gain a competitive edge on other states in “races to the top”; and 4)
Domestic lock-in – the government adopts a policy to “tie the hands” of future national governments.

The thesis has an empirical focus on public policies for regulating corporations on human rights issues: National Action
Plans on business and human rights (NAPs). These plans are national governments’ strategies for implementing the UN
Guiding Principles on Business and Human Rights (UNGPs), a set of global policy norms that provide guidance for
states and corporations on addressing the human rights impacts of business. As this field is largely neglected by political
scientists, the thesis makes an additional empirical contribution to the burgeoning interdisciplinary literature on business
and human rights. The theoretical framework is applied in a two-step, mixed-methods research design that includes a
global mapping of NAPs and hypothesis testing. The thesis then presents three sets of comparative case studies: Colombia/
Ecuador, United States/Canada, and France/Sweden. In the first four case studies, the theoretical framework is used to
compare early adopters and laggards. In the final case study chapter, two early adopters are compared to determine whether
there is potential to explain variation within the adopter category.

The findings lead to several conclusions. First, normative commitment can provide a strong motivation for early
adoption, and domestic actors are particularly important for shaping a government’s normative preferences. Second,
governments with concerns about their international reputations are more likely to be early adopters, especially if reputation
gains are linked to a reward. Third, governments act strategically to trigger races to the top, especially when they are more
economically powerful. They thus adopt particular styles of regulation early to influence the style of regulation adopted
elsewhere. Fourth, the desire to lock a policy in place domestically is an especially powerful motivation for early adoption,
although it is not essential. Governments may seek to lock policies in place both in advance of imminent political loss and
in the wake of domestic political strife. Finally, interactions between these motivations may give them more explanatory
power and may explain the relative stringency of the policy adopted. Reputational concerns and the desire to lock policies
in place are especially mutually reinforcing.

Keywords: early adopters, diffusion of innovations, business and human rights, regulation, human rights, international
norms, public policy.
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Sammanfattning 

Innovationsspridningsteori behandlar de processer genom vilka innovationer el-
ler nya idéer sprids i ett socialt sammanhang. Tidigare forskning har tydligt belyst 
hur politikinnehåll över tid sprids mellan regeringar i olika länder, men det finns 
begränsad förståelse för varför viss politik sprids. Eftersom de regeringar som sent 
tar till sig nya innovationer (late adopters) inspireras av dem som redan tagit till sig 
dessa innovationer kan svaret ligga i de tidiga brukarnas (early adopters) motiv. Re-
geringar som är tidiga brukare saknar kunskap om politiska, ekonomiska och 
andra konsekvenser av det innovativa förslaget. Givet de potentiella riskerna – 
t.ex. negativa ekonomiska effekter och minskat politiskt stöd – är det inte uppen-
bart varför en regering skulle vilja vara först ut att införa en innovativ politik. 
Denna avhandling utvecklar en modell för att förklara varför vissa regeringar blir 
tidiga brukare och för att förstå vad som motiverar regeringar att acceptera de 
risker och utmaningar som förknippas med att vara en tidig brukare. Avhand-
lingen ställer därför frågan: Vad förklarar varför regeringar blir tidiga brukare av inno-
vativa politiska förslag? Genom att besvara den här frågan bidrar denna avhandling 
till litteraturen inom internationella relationer om spridning av globala normer. 
 Specifikt undersöks tidiga brukares antagande av handlingsplaner för företa-
gande och mänskliga rättigheter (National Action Plans on Business and Human 
Rights, NAPs). Dessa handlingsplaner utgör strategier för att omsätta FN:s väg-
ledande principer för företag och mänskliga rättigheter (UN Guiding Principles on 
Business and Human Rights, UNGP) i praktisk handling på nationell nivå. UNGP 
är en samling globala normer som tagits fram av FN och som ger vägledning för 
hur stater och företag kan ta sig an företagandets påverkan på mänskliga rättig-
heter. Området företag och mänskliga rättigheter är inte tillräckligt beforskat 
inom statsvetenskapen, och det finns en brist på forskning om NAPs. Denna 
avhandling bidrar med empiri till den framväxande interdisciplinära litteraturen 
om företagande och mänskliga rättigheter. 
 Denna avhandling utvecklar ett teoretiskt ramverk för att studera varför rege-
ringar blir tidiga brukare. Ramverket teoretiserar fyra motivationsgrunder: (1) 
normativitet – regeringen antar ett förslag för att det är i linje med dess normativa 
position i en fråga; (2) rykte – regeringen vill förbättra sitt anseende eller sin legi-
timitet i det globala samfundet; (3) konkurrens – regeringen vill uppnå konkur-
rensfördelar gentemot andra stater; och (4) inrikespolitisk inlåsning – regeringen 
fattar beslut för att bakbinda kommande nationella regeringar. Ramverket med-
ger också att dessa motivationsgrunder interagerar. 
 Ramverket tillämpas i en forskningsdesign i två steg. Först genomförs en 
kvantitativ analys, som både inkluderar en global kartläggning av NAPs för att 



visa på trender inom kategorin tidiga brukare och en prövning av det teoretiska 
ramverket genom en förklarande statistisk analys. Sedan presenteras tre kompa-
rativa fallstudier: Colombia/Ecuador, USA/Kanada och Frankrike/Sverige. 
Dessa fallstudier är huvudsakligen baserade på intervjuer som genomförts vid 
fältarbete i de sex länderna, deltagande observation vid FN i Genève samt doku-
mentanalys. I de första fyra fallstudierna används det teoretiska ramverket för att 
jämföra tidiga brukare (Colombia och USA) med eftersläntrare (Ecuador och 
Kanada). I den sista fallstudien jämförs två tidiga brukare (Frankrike och Sverige) 
för att avgöra om det finns möjlighet att förklara variationer inom varje brukar-
kategori. 
 Avhandlingen drar ett flertal slutsatser baserade på de empiriska resultaten: (1) 
normativa hänsyn kan utgöra motivation för tidiga brukare, men inte nödvän-
digtvis. Inhemska aktörer är särskilt viktiga för att forma en regerings normativa 
preferenser; (2) regeringar som månar om sitt internationella rykte är mer sanno-
likt tidiga brukare, särskilt om det uppfattas att det förbättrade ryktet kan gynna 
dem på något sätt; (3) regeringar, särskilt i ekonomiskt inflytelserika länder, agerar 
strategiskt för att driva utvecklingen mot höga standards och antar därför regler 
på ett tidigt stadium för att påverka utformningen av motsvarande regler i andra 
länder; (4) ambitionen att låsa in kommande regeringar är ett kraftfull politiskt 
motiv,  om än inte nödvändigt. Regeringar kan införa regler både inför en väntad 
politisk förlust eller i kölvattnet av en inrikespolitisk konflikt. Slutligen kan inter-
aktioner mellan dessa motivationsgrunder stärka deras förklarande förmåga, samt 
även förklara restriktiviteten i det antagna förslaget. Hänsyn till landets rykte och 
önskan att låsa fast ett regelverk är särskilt ömsesidigt förstärkande.  



Acknowledgements 

Writing a doctoral dissertation is a significant undertaking that engenders great 
stress under the best of circumstances. Moving to another continent at the height 
of a major migration influx to commence the project, doing the bulk of the work 
during the Trump years, and finishing it in the midst of a devastating pandemic 
– well, it has been quite a ride. Along the way, I feel that I became at least mar-
ginally Swedish. This thesis is something of a time capsule from a whirlwind five-
and-a-half years. Producing an exhaustive list of everyone who influenced this 
thesis or who provided intellectual, moral, and emotional support over the better 
half of a decade is a daunting task; I feel sure that I will fall short of acknowledg-
ing everyone. 
 My supervisors deserve the greatest thanks. Jonas Tallberg gave me direction 
when I lacked it and fulfilled the unenviable task of providing me with structure. 
His knowledge of the field is unparalleled, and his propensity for providing con-
structive and actionable feedback has made this experience infinitely smoother. 
Thomas Sommerer is the methodological genius without whom the empirical 
work in this dissertation might never have come to fruition. Thomas has also 
been very insightful in pointing me in directions I would otherwise never have 
considered, and this thesis is much stronger for it. Mark Rhinard consistently 
provided useful feedback and insightful comments, and having a fellow Ameri-
can so closely involved in my project has often been refreshing. 
 In the Department of Political Science at Stockholm University, I am partic-
ularly indebted to my fellow researchers in the Global and Regional Governance 
program who have provided constructive feedback at various seminars and 
workshops, including Ulrika Mörth, Magnus Lundgren, Lisa Dellmuth, Faradj 
Koliev, Jonathan Kuyper, Soetkin Verhaegen, and Calle Vikberg. Tarek Oraby, 
Michele Micheletti, Johanna von Bahr, Ogi Zugic, Niklas Bremberg, Ludvig Nor-
man, and Karin Bäckstrand offered comments on this project and the manuscript 
at various formal stages, and their input was crucial to improving the final out-
come – my sincerest gratitude to all of you. Thank you to those who inspired my 
research with courses and lessons during the first year of the PhD program, in-
cluding Hans Agné, Magnus Reitberger, Andreas Duit, and Ludvig Beckman. 
Thank you also to Alexandra Segerberg, who provided enormously beneficial 
first-year supervision. I must of course also thank Maritta Soininen, Göran 
Sundström, and Eva Erman for their top-notch departmental leadership. Any 
research project requires extensive administrative support, and I am deeply in-
debted to those in the Department who have helped in this regard. A special 



thanks goes to Anneli Lindén, Schauki Karim, Pernilla Nordahl, Agneta 
Sundman Claesson, and Christian Möllerup. 

I have had the good fortune of working with many inspiring colleagues 
who have become close friends. At SU, I am especially grateful to Tyra Hertz for 
her unwavering emotional support and consistent good humor; Karin Sundström 
for always being ready to listen to me complain and to help with Stata; Louise 
Bengtsson for being an exceptionally supportive friend, roommate, and travel 
buddy; Jonatan Stiglund for being the best NordSTEVA twin; Kajsa Ham-
margård for always making me laugh; Andrea Dunlavy for understanding what 
it’s like to be a Meadviller-academic in Sweden; and both Kalle Ekholm and 
Viktor Elm for being the greatest PhD cohort and office mates I could have 
asked for (I promise that after this defense, I will finally organize my desk). A 
major thanks also goes to other good friends at SU, including Aysem Mert, Sara 
Moritz, Cornelia Leander, Didem Oral, Sanna Lundquist, Helena Hede 
Skagerlind, Elin Hellquist, Josef Hien, Ola Svenonius, Karin Gavelin, Karim 
Zakhour, Nagmeh Nasiritousi, Joost de Moor, Emma Bergström, and Camilla 
Wangmar. All of you have provided an excellent collegial environment, and I am 
forever grateful for your friendship. 
 This thesis was my main contribution to the Nordic Centre of Excellence for 
Security Technologies and Societal Values (NordSTEVA), a major project that 
asked questions about what it means to be secure, what we value, and how we 
achieve that security. These questions are the intellectual underpinnings of the 
research presented herein. Human rights, of course, are what we (ought to) value 
in society, and business is the primary producer of technological innovation. 
Governments, who are the early adopters studied here, are also intended to be 
the guarantors of security, and regulation is one tool in their toolbox for its pro-
vision. I would like to thank those in the NordSTEVA project who helped me 
to see these ways that my own research fit into the Centre, and who provided 
feedback and friendship over the years, including J. Peter Burgess, Kristoffer 
Lidén, Kirsten Voigt Juhl, Odd Einar Falnes Olsen, Ruth Østergaard Skotnes, 
Kristoffer Kjærgaard Christensen, Mareile Kaufmann, and Rocco Bellanova. 
Thank you especially to Karen Lund Petersen and Ole Wæver for hosting me 
during a research visit at the University of Copenhagen. Thank you also to guests 
at various NordSTEVA workshops who provided highly useful comments, es-
pecially Susan Ariel Aaronson, who inspired my initial interest in John Ruggie’s 
work on business and human rights a decade ago. 
 Other friends and colleagues outside of academia have been enormously help-
ful. Joachim Bergström provided invaluable connections to interview subjects 
and was an incomparable source of support in many ways for a significant period 
of the time I spent working on this thesis. I am very grateful. Frida Zaric at the 
Swedish Embassy in Bogotá provided useful connections in Colombia. Thank 
you to Ambassador David Plunkett for many connections in Ottawa and for 
hosting me for an excellent dinner. Benjamin Prud’homme also helped to make 
useful connections in Canada. Thank you to Tara Van Ho for many insights into 



business and human rights on Twitter and in Geneva (and for validating the ac-
ademic use of Taylor Swift lyrics). 
 My parents, Pam and Harry Higham, deserve a special mention for their sup-
port for my education over many years, and for not being too judgmental about 
my impulsive decision to quit a well-paid job and move to Sweden. Thank you 
also to my enormously supportive brother, Andrew. I could not have done this 
without the three of you. It would feel inappropriate not to thank other friends 
who have supported me emotionally, psychologically, and intellectually over the 
past six years and beyond. Thank you for helping to make Sweden my home – 
and for those of you from elsewhere, for coming to visit, Zooming me during 
the COVID-19 pandemic, and being so eager to meet up with me on business 
trips. Listing friends is an awkward and inherently non-exhaustive task, but I am 
particularly grateful for the friendship of Caroline Holland, Clayton McCleskey, 
Rebecca Murphy, Tatum Enslin, Rob Freeman, Mark Baldino, Mark Reed, Mon-
ica Svantesson, Rodrigo Bovo Soares, Reena Patel, Liam Casey, Anders Larsen, 
André Duarte, Elizabeth Holabaugh, Annie Plunkett, Joanie Plunkett, Lindsey 
Whiteside, Cheryl Patrick, Victor Harju, Mats Sahlin, Jake Lowther, Elizabeth 
Walentin, and James Savage. And a special mention for Jesper Svensson, who is 
not only a wonderful friend and political sparring partner, but who also provided 
Swedish translation for this dissertation whenever I demanded it – even if I am 
pretty sure we don’t agree about business and human rights. 
 I hope that in some small way, this thesis makes a contribution to improving 
the situation for human rights defenders everywhere by showing what they are 
up against and offering insights into how change might be enacted. I feel, how-
ever, that it is arrogant and naïve to assume that that will be the case. My final 
dedication is nonetheless to those around the world who risk their lives to im-
prove the collective wellbeing of humanity. “The arc of the moral universe is long, but 
it bends toward justice.” 
 
Ian Higham 
Stockholm, April 2021 
  



Abbreviations 

AECID Spanish Agency for International Development Cooperation 
AFD French Development Agency 
AFEP French Association of Large Companies 
ALBA  Bolivarian Alliance for the Peoples of Our America 
AUC United Self-Defence Forces of Colombia 
BHRRC Business and Human Rights Resource Centre 
CDES Center for Economic and Social Rights 
CERD UN Committee on the Elimination of Racial Discrimination 
CHRB Corporate Human Rights Benchmark 
CNCA Canadian Network on Corporate Accountability 
CNCDH National Consultative Commission on Human Rights (France) 
COFACE French Export Credit Agency 
CONAIE Confederation of Indigenous Nationalities of Ecuador 
CORE Canadian Ombudsperson for Responsible Enterprise 
CREER Centro Regional de Empresas y Emprendimientos Responsables 
CSO civil society organization 
CSR corporate social responsibility 
ECtHR European Court of Human Rights 
Edh Entreprises pour les droits de l’homme 
EEA European Economic Area 
EU European Union 
FAAE Standing Committee on Foreign Affairs and International Trade 
FARC Revolutionary Armed Forces of Colombia (paramilitary group) 
FDI foreign direct investment 
FiP Fundación Ideas para la Paz 
FN National Front/Front National (French political party) 
FTA free trade agreement 
GDP gross domestic product 
GNI gross national income 
H&M H & M Hennes & Mauritz AB 
IACHR Inter-American Commission on Human Rights 
ICAR International Corporate Accountability Roundtable 
ICC International Criminal Court 
ICCPR International Covenant on Civil and Political Rights 
ICESCR International Convenant on Economic, Social and Cultural Rights 
IGWG Intergovernmental working group on business and human rights 



IHRB Institute for Human Rights and Business 
ILO International Labour Organization 
IO international organization 
ISO International Organization for Standardization 
LKAB Luossavaara-Kiirunavaara Aktiebolag 
LR The Republicans (France) 
LRM La République en Marche 
MEDEF Movement of the Enterprises of France 
NAP National Action Plan 
MENA Middle East and North Africa 
NCP National Contact Point (OECD) 
NGO nongovernmental organization 
NHRI national human rights institution 
NSC White House National Security Council 
OAS Organization of American States 
OECD Organization for Economic Cooperation and Development 
OIF Organisation pour la Francophonie 
OHCHR Office of the UN High Commissioner for Human Rights 
OPEC Organization of the Petroleum Exporting Countries 
OPIC Overseas Private Investment Corporation 
Pares Fundación Paz y Reconciliación 
PS Socialist Party (France) 
QoG Quality of Government 
RBC responsible business conduct 
RPR Rally for the Republic 
SEC United States Securities and Exchange Commission 
Sida Swedish International Development Cooperation Agency 
SNCF Sociéte Nationale des Chemins de Fer Français 
UAE United Arab Emirates 
UDHR Universal Declaration of Human Rights 
UMP Union for a Popular Movement 
UN United Nations 
UNCTAD United Nations Conference on Trade and Development 
UNCTC United Nations Centre on Transnational Corporations 
UNDP United Nations  
UNGC United Nations Global Compact 
UNGPs United Nations Guiding Principles on Business and Human Rights 
UNHRC United Nations Human Rights Council 
UNICEF United Nations Children’s Fund 
USAID United States Agency for International Development 
USCIB United States Council for International Business 

  



Contents 

1. Introduction ............................................................................................................................... 1 
1.1 Research problem ............................................................................................................. 3 
1.2 Aims and research question ............................................................................................ 5 
1.3 Research design ................................................................................................................. 6 

1.3.1 Focus of the study ................................................................................................... 7 
1.3.2 Mixed-methods ...................................................................................................... 11 

1.4 Arguments of the thesis ................................................................................................. 19 
1.5 Previous research ............................................................................................................ 21 

1.5.1 Early adoption of policy innovations ................................................................. 21 
1.5.2 Business and human rights .................................................................................. 25 

1.6 Plan of the thesis ............................................................................................................. 29 

2. The International Regulation of Business and Human Rights ....................................... 30 
2.1 Corporate human rights violations – from the Atlantic slave trade through the 
Third Reich ............................................................................................................................. 31 
2.2 International organizations take action ....................................................................... 34 
2.3 Protect, Respect and Remedy ....................................................................................... 39 
2.4 UN Guiding Principles on Business and Human Rights ........................................ 44 
2.5 Towards a new legally binding instrument ................................................................. 48 

3. A Theoretical Framework for Explaining Early Adoption ............................................. 51 
3.1 What is an early adopter? .............................................................................................. 52 
3.2 Proposing a theoretical framework ............................................................................. 55 

3.2.1 Normative ............................................................................................................... 56 
3.2.2 Reputation ............................................................................................................... 62 
3.2.3 Competition ............................................................................................................ 68 
3.2.4 Domestic lock-in ................................................................................................... 75 

3.4 Motivation interaction – complementarity and mutual exclusivity ........................ 80 
3.5 Conclusions ..................................................................................................................... 83 

4. Mapping National Action Plans and Quantitative Analysis ............................................ 85 
4.1 Describing the early adopters ....................................................................................... 86 
4.2 Variables ........................................................................................................................... 96 

4.2.1 Dependent variable ............................................................................................... 96 
4.2.2 Independent variables ........................................................................................... 98 
4.2.3 Controls ................................................................................................................. 107 

4.3 Regression analysis ....................................................................................................... 108 



4.4 Robustness models ....................................................................................................... 113 
4.5 Discussion ...................................................................................................................... 118 
4.6 Conclusions ................................................................................................................... 121 

5. Leading and Lagging in Latin America – Colombia & Ecuador .................................. 124 
5.1 Republic of Colombia .................................................................................................. 126 

5.1.1 National Action Plan .......................................................................................... 126 
5.1.2 Motivations and analysis..................................................................................... 131 

5.2 Republic of Ecuador .................................................................................................... 158 
5.2.1 Background ........................................................................................................... 159 
5.2.2 Motivations and analysis..................................................................................... 161 

5.3 Comparative analysis .................................................................................................... 187 
5.3.1 Normative motivation ........................................................................................ 187 
5.3.2 Reputation motivation ........................................................................................ 189 
5.3.3 Competition .......................................................................................................... 190 
5.3.4 Domestic lock-in ................................................................................................. 192 
5.3.5 Conclusions .......................................................................................................... 193 

6. No NAP Up North – United States of America & Canada ......................................... 197 
6.1 United States of America ............................................................................................ 198 

6.1.1 National Action Plan .......................................................................................... 199 
6.1.2 Motivations and analysis..................................................................................... 204 

6.2 Canada ............................................................................................................................ 229 
6.2.1 Background ........................................................................................................... 229 
6.2.2 Motivations and analysis..................................................................................... 236 

6.3 Comparative analysis .................................................................................................... 260 
6.3.1 Normative motivation ........................................................................................ 260 
6.3.2 Reputation motivation ........................................................................................ 261 
6.3.3 Competition motivation ..................................................................................... 262 
6.3.4 Domestic lock-in motivation ............................................................................. 263 
6.3.5 Conclusions .......................................................................................................... 264 

7. Look What You Made Me Do – France & Sweden ....................................................... 268 
7.1 French Republic ............................................................................................................ 270 

7.1.1 National Action Plan .......................................................................................... 270 
7.1.2 Motivations and analysis..................................................................................... 275 

7.2 Kingdom of Sweden .................................................................................................... 294 
7.2.1 National Action Plan .......................................................................................... 294 
7.2.2 Motivations and analysis..................................................................................... 300 

7.3 Comparative analysis .................................................................................................... 320 
7.3.1 Normative motivation ........................................................................................ 320 
7.3.2 Reputation ............................................................................................................. 321 
7.3.3 Competition .......................................................................................................... 322 
7.3.4 Domestic lock-in ................................................................................................. 323 
7.3.5 Conclusion ............................................................................................................ 325 



8. Conclusions............................................................................................................................ 328 
8.1 Assessment of the theoretical framework ................................................................ 330 

8.1.1 Normative ............................................................................................................. 331 
8.1.2 Reputation ............................................................................................................. 334 
8.1.3 Competition .......................................................................................................... 337 
8.1.4 Domestic lock-in ................................................................................................. 339 

8.2 Implications ................................................................................................................... 341 
8.2.1 Lessons for studying early adoption ................................................................. 341 
8.2.2 Generalizability .................................................................................................... 343 
8.2.3 Contributions and implications for research .................................................. 345 
8.2.4 Policy implications ............................................................................................... 352 

Bibliography ............................................................................................................................... 356 
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1. Introduction 

As I see it, it is not going to be easy to attain unanimity with respect to our different 
concepts of government and human rights. The struggle is bound to be difficult 
and one in which we must be firm but patient. 
-Eleanor Roosevelt 

 
 
In 1990, the Government of Finland introduced a carbon dioxide tax on coal and 
other combustible fuels. Finland was “probably the first country in the world to 
do so”, and the Government planned in the early 1990s to use similar taxes as its 
primary vehicle for environmental regulation in the future.1 Today, many coun-
tries have a price on carbon, including not only Finland, but also Argentina, Can-
ada, Japan, Kazakhstan, Sweden, and Ukraine, among others. The list continues 
to grow as more governments weigh the need to tax carbon to combat climate 
change and increase revenues.2 What motivated this small Nordic state to adopt 
such regulations three decades ago, risking putting its home companies at a com-
petitive disadvantage compared to foreign companies that did not have to spend 
their earnings paying such a tax? Even if the tax had been modest or unenforce-
able, would there still be serious political or other consequences for the govern-
ment that created it? Do the same motivations apply when the government of a 
larger, more powerful state – or a poorer, less developed state – implements a 
similar type of policy innovation? The answers to such questions have so far not 
been well understood. 

Finland was, in the above example, an early adopter of carbon tax policy, and 
this thesis concerns the phenomenon of early adoption. “Early adopter” is a term 
likely to be more familiar to readers from discussion in the media of individuals 
who are the first to purchase a new electronic device or download a new appli-
cation. The term comes from the sociology literature on diffusion of innovations. 
Rogers defines diffusion as “the process in which an innovation is communicated 
through certain channels over time among the members of a social system.”3 
Time is a central variable in diffusion theory, whereas time is often ignored or 

                                                      
1 M. Joas, “Finland: from local to global politics”, in M. Skou Andersen & D. Liefferink, eds., Eu-
ropean environmental policy: The pioneers (Manchester: Manchester University Press, 1997), p. 137. 
2 B. Plumer & N. Popovich, “These Countries Have Prices on Carbon. Are They Working?”, 
New York Times (2 April 2019), https://www.nytimes.com/interactive/2019/04/02/climate/pric-
ing-carbon-emissions.html, accessed 25 Aug. 2020. 
3 E.M. Rogers, Diffusion of Innovations (5th edn, New York: Free Press, 2003), p. 5. 
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unimportant in other social science research. It here refers to a typically time-
ordered innovation-decision process in which a decision-making unit (in this the-
sis, a national government) “passes from first knowledge of an innovation to the 
formation of an attitude toward the innovation, to a decision to adopt or reject, 
to implementation and use of the new idea, and to confirmation of this deci-
sion.”4 Early adopters are one of several adopter categories, grouped based on 
their innovativeness – i.e. their swiftness to complete the innovation-decision 
process: innovators, early adopters, early and late majority, and laggards.5 In this 
thesis, innovators and early adopters are treated as essentially one category, which 
is consistent with Rogers’s conceptualization of the different categories; the rea-
sons are elaborated in Chapter Three. While these labels often do refer to indi-
vidual consumers adopting technological innovations, they can also apply to in-
stitutions, organizations, and, as in this thesis, governments who adopt a new 
norm, policy, or practice. An innovation can be technological, but it can also be 
a new type of policy or law, often one that reflects the acceptance of an interna-
tional norm. Interdependence is key in studying the diffusion of policies, or pol-
icy transfer: knowledge about policies, institutions, and ideas in one political sys-
tem are used in the development of policies, institutions, and ideas in another.6 
Early adopter governments are the first movers; they likely lack knowledge about 
the decisions taken in other political systems, either because they have adopted 
policies unilaterally or because insufficient time has lapsed since the first few 
adoptions in order to acquire this knowledge. 

This chapter introduces the concept of early adoption and explains its mean-
ing in the general diffusion of innovations literature and in the political sci-
ence/international relations literature in particular. The thesis examines a specific 
case of early adoption of one type of policy: National Action Plans on business 
and human rights (NAPs). This chapter also introduces the field of “business and 
human rights” and explains what a NAP is. The chapter proceeds by outlining 
the research problem, providing the main research question of the thesis, and 
explaining the aims of the research project. It next outlines the research design 
for answering the research question. Then, the main arguments of the thesis are 
summarized. The chapter then provides a review of two different, relevant liter-
atures: that on early adoption of public policies, and that on business and human 
rights. The chapter concludes by outlining the structure of the thesis. 

                                                      
4 Rogers, Diffusion of Innovations, p. 20. 
5 Rogers, Diffusion of Innovations, p. 22. 
6 F. Gilardi, “Transnational diffusion: Norms, ideas and policies” in Walter Carlsnaes, Thomas 
Risse, & Beth Simmons, eds., Handbook of International Relations (Thousand Oaks: SAGE, 2012). 
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1.1 Research problem 
This thesis is concerned with the phenomenon of early adoption of public poli-
cies and the international diffusion of norms among national governments. In a 
global polity, new regulations, applied universally, might not create advantages or 
disadvantages for any regulated entities, and there would be no other polities 
from which to learn or emulate. Norms would be constructed only internally. 
The subjects of regulation would never be competitively disadvantaged because 
they would have no competitors who were not subjected to the regulation or 
who were subjected to alternative styles of regulation. The costs of adopting a 
policy would thus be limited to impacts on internal public opinion and challenges 
of implementation, and not contingent on the levelness of the playing field with 
other polities. Yet, the Westphalian world in which we live is one comprised of 
states, which still have a general monopoly on regulatory authority and policy-
making. Governments can be coerced into adopting policies by international or-
ganizations (IOs) and the governments of more powerful states. They may also 
anticipate or react to the behavior of other governments and adopt policies in 
order to attract or retain economic resources in a state of international competition. 
Governments can also learn from the experiences – both the policy and political 
consequences – of policy adoptions of other governments in a process of rational 
learning and Bayesian updating. Finally, governments can emulate policies adopted 
in other states because of their normative and socially constructed properties, 
conforming to perceived ideas of what is appropriate. These four mechanisms – 
coercion, competition, learning, and emulation – are the four primary mecha-
nisms of policy diffusion identified in the international relations literature.7 

Provided the inherent interdependence in policy adoption, the phenomenon 
of early adoption remains a political puzzle – essentially, why would a govern-
ment decide to “go first”? The answer is not obvious. The four diffusion mech-
anisms found in the international relations literature explain policy transfer after 
the process has commenced, but they do not necessarily explain pioneering be-
havior. One might expect that a government is less able to coerce other govern-
ments to adopt policies that it has not yet adopted itself, and competition may 
not be at play until there are a set of other adopters with whom to compete. 
Learning and emulation by definition cannot take place if there are no other 
adopters from whom to learn or emulate. Information about the experiences of 
others – and time to process it – is needed in order to learn, and policies must 
first exist in order to be emulated. Innovative regulatory policies can create ex-
ternalities, which may be negative and costly for the early adopter (policy change 
can also create negative externalities for non-adopters, such as in a “race to the 
bottom”).8 

                                                      
7 Gilardi, “Transnational diffusion”. 
8 For a discussion, see M. Koenig-Archibugi, “Global Regulation”, in R. Baldwin, M. Cave, & M. 
Lodge, eds., The Oxford Handbook of Regulation (Oxford: Oxford University Press, 2010). 
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This thesis looks at the case of public policies for regulating corporations on 
human rights issues – specifically, NAPs. NAPs are national-level strategies for 
implementation of the UN Guiding Principles on Business and Human Rights 
(UNGPs) – global policy norms that were developed by an appointed expert at 
the UN and provide guidance for states and corporations on addressing the hu-
man rights impacts of business operations. Both the UNGPs and NAPs are ex-
plained in greater detail in Chapters Two and Four. Some policies, like NAPs, 
may seem risk-free for adopting governments if it is not obvious that they would 
create the type of negative externalities that are associated with stringent financial 
regulations or reciprocally binding treaties. After all, there does not appear to be 
a significant material cost for early adopters of a “plan”, which could be softer 
than, e.g., new legislation or directives. NAPs may still carry risks for early 
adopters, as they can include actions to develop or implement binding regulations 
that may result or be perceived to result in material costs for domestic firms. 
Chapter Seven, for example, shows how the French NAP functions largely as a 
blueprint for implementing a regulatory law that business fiercely contested. 

Moreover, not all costs are material in a strict economic sense. Adopting a 
NAP could be politically risky, signaling to the business community that harder 
regulation is forthcoming; scholars have indeed noted that soft implementation 
of UN guidelines on business and human rights has the potential to “harden” 
into law over time.9 It is conceivable that companies might seek to use their in-
fluence and resources to oust incumbent policymakers over a NAP if the instru-
ment is seen to precipitate harder regulation. Soft policies may also prove politi-
cally unpopular with the electorate, either because they are ineffective and seen 
as being too weak, or because even a soft policy is seen as going too far, depend-
ing on public opinion. Weak national policies could also bring criticism from 
IOs,10 which is a form of shaming that may result in reputational damage to the 
state or in the withholding of certain rewards, such as accession to the IO. Early 
adopters would be less certain of what regulated entities are willing to tolerate, 
what IO bodies might select for shaming, and when they are more likely to face 
public outcry. Given the risks associated with the early adoption of policy inno-
vations, it is not obvious why a government would want to adopt a new policy a) 
before many other governments had already adopted it in order to level the play-
ing field, or b) before enough time has passed to assess the experiences of prior 
adopters. 

                                                      
9 P. Muchlinski, “Implementing the New UN Corporate Human Rights Framework: Implications 
for Corporate Law, Governance, and Regulation”, Business Ethics Quarterly, 22/1 (2012). 
10 For example, both the European Commission and the OECD have criticized governments for 
their weak national sustainable development strategies. See J. Meadowcroft, “National Sustainable 
Development Strategies: Features, Challenges and Reflexivity”, European Environment, 17 (2007), p. 
156. 
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1.2 Aims and research question 
The purpose of this thesis is to develop an explanation for early adoption and to 
understand what motivates governments to assume the risks and challenges as-
sociated with being in the first group of adopters of a policy innovation. Early 
adoption would appear to be a puzzle that political science has not yet solved. 
This thesis therefore asks the question: What explains early adoption of policy innova-
tions? 

It is important to improve our understanding of early adoption because there 
is so little knowledge about why policies diffuse, although there has been a signif-
icant body of literature to elaborate the mechanisms – coercion, competition, 
learning, and emulation – through which they diffuse. As later adoptions are fa-
cilitated by these mechanisms, with laggards referencing earlier adopters,11 under-
standing what motivates the first movers should go a long way towards under-
standing why policy diffusion happens at all. Answering this research question 
thus has significant consequences for understanding change in world politics: 
knowing what explains early adoption could help to explain why governments 
converge toward particular policy outcomes over time and therefore why certain 
norms become embedded in international society. Such knowledge could be-
come even more important in the future, as norms and policy outcomes are in-
creasingly shaped and contested by rising powers who suddenly stand to set the 
course for policy diffusion worldwide. 

The research question is investigated through both quantitative and qualitative 
casework: Chapter Three proposes a four-pronged theoretical framework for 
studying early adoption that synthesizes insights from international relations the-
ory, international political economy, and environmental politics. The framework 
introduces four motivations for governments to become early adopters: norma-
tive, reputation, competition, and domestic lock-in. The framework is then ana-
lyzed with quantitative data and applied to three pairs of qualitative comparative 
case studies. The quantitative analysis includes a global mapping of early adopters 
of NAPs and tests hypotheses based on the theoretical framework. Two pairs of 
qualitative comparative studies then apply the theoretical framework to similar 
states, one of which is an early adopter and another of which is a laggard. A third 
comparative case pairing looks at two different early adopters whose NAPs con-
tain significantly different content in an effort to determine what distinctions may 
exist between early adopters, and whether the theoretical framework can also offer 
explanations for these differences. 

The thesis thereby makes several important theoretical and empirical contri-
butions. The thesis proposes a theoretical framework that can be used to study 
early adoption, integrating previous findings on early adoption into a coherent 
framework, grounded firmly in the international politics literature. It thereby es-
tablishes early adoption as a phenomenon separate from general policy diffusion 

                                                      
11 Rogers, Diffusion of Innovations, p. 19-24. 
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and establishes early adopters as a distinct adopter category of governments in 
the field of public policy. By using the case of business and human rights, this 
thesis expands the study of early adoption beyond the environmental policy area, 
which has to date been the near-exclusive focus of research on this phenomenon. 
The framework provides a toolkit for students of policy diffusion that could be 
applied to other areas of empirical inquiry and to revisit earlier diffusion studies 
to ascertain why the policies examined in those studies came to diffuse. 

This thesis also offers an empirical contribution to the burgeoning interdisci-
plinary literature on business and human rights. “Business and human rights” is 
increasingly viewed as its own distinct interdisciplinary field of academic inquiry, 
as well as a field of corporate managerial practice and public policymaking (see 
below). National governments mostly began making policy in this area only in 
the past two decades. This thesis takes stock of the existence and contents of 
NAPs in the area of business and human rights and provides novel empirical 
material. Because NAPs are intended as policy tools for the national implemen-
tation of global guidelines, the research also aims to expand knowledge of the 
implementation of global norms. It simultaneously maintains, however, that 
NAPs are a distinct policy-type within the field of business and human rights that 
are worth studying independent of developments in international institutions and 
private business regulation. 

The business and human rights literature has grown substantially in recent 
years, but there is to date a dearth of contributions from the field of political 
science. The extant research mostly neglects to focus on national public policies, 
especially NAPs, concerning itself instead with mostly theoretical questions 
about international law. By focusing on this empirical material and providing ex-
tensive insights into the development, content, and implementation of NAPs, 
this thesis makes a significant contribution to an emerging research agenda and 
expands knowledge of what comprises such policies and why they are or are not 
adopted. This thesis also produces findings with significant policy relevance that 
should prove to be interesting and valuable for practitioners. IOs and civil society 
activists who seek to push governments to adopt new policies are able to better 
understand what conditions may be most crucial to fostering quick uptake. Poli-
cymakers within governments may also be interested in a framework that allows 
them to understand how other governments might act and at what point in time. 
The empirical material in this thesis also provides insights into what considera-
tions go into business and human rights policymaking and whose interests pre-
vail. 
 

1.3 Research design 
This section outlines the research design for this study and the approach taken 
to answering the question of what explains early adoption of policy innovations. 
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It first makes the case for a mixed-methods approach that uses both quantitative 
and qualitative research methods. It then accounts for each of the methods ap-
plied and the materials that are used. 

1.3.1 Focus of the study 
In order to study early adoption and make comparisons across governments, it 
is beneficial to limit the study to adoptions of one particular type of policy. 
Hence, this thesis is limited to the study of NAPs on business and human rights. 
This sub-section explains what “business and human rights” includes (and what 
it does not) and provides a brief explanation and justification for the selection of 
NAPs as the focus of this thesis; a lengthier discussion of business and human 
rights is included in Chapter Two. 

Business and human rights has emerged as both an interdisciplinary scholarly 
field of study in its own right and as an area of public policy and corporate man-
agement practice.12 Business and human rights concerns the notion that compa-
nies have a responsibility to respect human rights and should be held accountable 
for doing so, and that governments have a duty to ensure rights are not violated 
in the course of business operations.  Many scholars and practitioners outside of 
the human rights field assume that business and human rights is simply a com-
ponent of corporate social responsibility (CSR). CSR is an essentially contested 
concept but refers primarily to corporate self-regulation on issues such as envi-
ronmental sustainability and labor standards – but the concept has even been 
extended, in some discourses, to areas such as animal welfare, counter-terrorism, 
transparency in lobbying, and philanthropy.13 Some scholars and practitioners 
now prefer to speak about – and differentiate CSR from – more specific con-
cepts, such as “responsible business conduct” or “sustainable business”.14 Yet, 

                                                      
12 S. Deva, A. Ramasastry, F. Wettstein, & M. Santoro, “Editorial, Business and Human Rights 
Scholarship: Past Trends and Future Directions”, Business and Human Rights Journal, 4 (2019). 
13 E.g., G.G. Reis & C.F.M. Molento, “Emerging Market Multinationals and International Corpo-
rate Social Responsibility Standards: Bringing Animals to the Fore”, Journal of Business Ethics 
(2019);  K.L. Petersen, “Risk, responsibility and roles redefined: is counterterrorism a corporate 
responsibility?”, Cambridge Review of International Affairs, 21/3 (2008); A. Favotto & K. Kollman, 
“Mixing business with politics: Does corporate social responsibility end where lobbying transpar-
ency begins?”, Regulation & Governance (2019). 
14 “Sustainable business” is a broad term used by many governments – including the Swedish 
Government (see Chapter Seven) – to refer to business practices that aim to enhance social and 
environmental sustainability to some degree; the concept often has a heavily environmental focus 
and tends to exclude corporate governance issues. The term “responsible business conduct” was 
introduced by the Organization for Economic Cooperation and Development but has been 
adopted by other actors, including governments in their NAPs focused on business and human 
rights (see Chapter Six on the United States NAP). The OECD defines responsible business con-
duct and differentiates it from CSR as: “above all compliance with laws, such as those on respect-
ing human rights, environmental protection, labour relations, and financial accountability, even 
where these are poorly enforced. It also involves responding to societal expectations communi-
cated by channels other than the law, e.g. inter-governmental organisations, within the workplace, 
by local communities and trade unions, or via the press. Private voluntary initiatives addressing 



8 

while CSR has been debated since at least the 1970s – when economist Milton 
Friedman sparked enormous scholarly and public debate by arguing that “there 
is one and only one social responsibility of business – to use its resources and 
engage in activities designed to increase its profits”15 – the term “business and 
human rights” was coined only at the very end of the twentieth century.16 Human 
rights have only relatively recently begun to play a role in the private, voluntary 
field of CSR. Former UN High Commissioner for Human Rights Mary Robinson 
stated in 2003, for example, that “it remains the case that virtually all of the cor-
porate social responsibility debates around the world make no reference to inter-
national human rights standards.”17 Moreover, scholarship on CSR has had little 
impact on the business and human rights debate, although some researchers who 
were previously focused on CSR have shifted their focus to business and human 
rights.18 

Essentially, business and human rights is about companies’ absolute obliga-
tions and responsibilities for specific rights and the need for accountability, while 
CSR includes any incremental effort to improve social performance. Anita Ra-
masastry, a prominent human rights scholar who has sat on the UN Working 
Group on business and human rights (see Chapter Two) since 2016, holds that 
CSR and business and human rights are contextually and conceptually distinct in 
their aims and ambitions. CSR is focused on corporate voluntarism and societal 
expectations of corporations to act as citizens with particular responsibilities. The 
decision-making in CSR is self-guided and non-compulsory and does not involve 
the imposition of any new legally binding requirements or state-sponsored regu-
lations. Because CSR allows individual companies to make their own decisions, 
it permits an à la carte approach with no consistent framework for businesses 
regarding their role to respect human rights. Business and human rights, how-
ever, is a discrete area of inquiry premised upon the notion that voluntary initia-
tives are not binding for all companies. It focuses instead on a more delineated 
commitment in the area of human rights and is in part a response to the perceived 
failures of CSR – a perception that led to an increasingly divergent gap between 

                                                      
this latter aspect of RBC are often referred to as corporate social responsibility (CSR).” In that 
sense, “business and human rights”, as elaborated below, is closer to the concept of RBC than it 
is to CSR or sustainable business. See: “Policy Framework for Investment”, Organization for 
Economic Cooperation and Development”, https://www.oecd.org/investment/toolkit/policy-
areas/responsiblebusinessconduct/, accessed 5 Dec. 2020. 
15 M. Friedman, “A Friedman doctrine – The Social Responsibility of Business Is to Increase Its 
Profits”, New York Times Magazine (13 Sept. 1970), https://www.nytimes.com/1970/09/13/ar-
chives/a-friedman-doctrine-the-social-responsibility-of-business-is-to.html, accessed 30 Aug. 
2020. 
16 N. Bernaz, Business and Human Rights: History, law and policy – Bridging the accountability gap (Abing-
don: Routledge, 2017), p. 57. 
17 M. Robinson, “Foreword”, in R. Sullivan, ed., Business and Human Rights: Dilemmas and Solutions 
(Sheffield: Greenleaf Publishing, 2003), cited in F. Wettstein, “CSR and the Debate on Business 
and Human Rights: Bridging the Great Divide”, Business Ethics Quarterly, 22/4 (2012). 
18 Wettstein, “CSR and the Debate on Business and Human Rights”. 
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both the disciplines of business and human rights and CSR and their related dis-
courses. Business and human rights also concerns the role of the state, not only 
the private sector, in overseeing corporate respect for human rights, focusing 
especially on corporate accountability, including binding law, state-sponsored 
oversight of companies, and the importance of access to remedy for rights-hold-
ers.19 Instruments that articulate business and human rights theory – such as the 
UNGPs – are, while not themselves binding law, “squarely grounded in law” and 
set the field apart from CSR by aiming for “(1) a universal human rights yardstick 
for all business concerns, (2) a renewed emphasis of a proactive role for the state, 
and (3) enhanced access to remedy for victims of human rights abuses linked to 
corporate conduct.”20 Ramasastry argues that while business and human rights is 
thus linked to CSR and often mistaken by newcomers as being an identical field, 
“it is a distinct field with expectations that measure company actions in light of 
key universal human rights concepts”.21 

Business and human rights policies are also distinct from international labor 
law – another common misconception that those unfamiliar with the field fre-
quently make. Labor protections are narrower in scope than business and human 
rights. There is some confusion as to what differentiates discussions about his-
torical entitlements such as labor rights from more recent debates around busi-
ness and human rights; indeed, labor rights are human rights, and the field of 
business and human rights thus involves examining whether states and compa-
nies comply with labor standards. Business and human rights is also about busi-
nesses’ adverse impacts outside the workplace.22 Moreover, “under international 
law, it is states, not businesses, who become parties to labour treaties. Thus alt-
hough workers expect their employers to respect labour rights, the international 
obligation to ensure that the said employers respect those rights rests first and 
foremost on states.”23 While business and human rights is about both govern-
ments’ and companies’ respective duties, states alone must ultimately uphold in-
ternational labor law. 

As will be explained in Chapter Two, various IOs and expert bodies have 
called on national governments to adopt NAPs on business and human rights in 
order to implement the UNGPs, a set of guidelines developed by John Ruggie, a 
Harvard University Professor who was appointed UN Special Representative of 

                                                      
19 A. Ramasastry, “Corporate Social Responsibility Versus Business and Human Rights: Bridging 
the Gap Between Responsibility and Accountability”, Journal of Human Rights, 14 (2015), 
20 Ramasastry, “Corporate Social Responsibility Versus Business and Human Rights”, p. 247. 
21 Ramasastry, “Corporate Social Responsibility Versus Business and Human Rights”, p. 238. Alt-
hough they are distinct fields, business and human rights may be placed under certain CSR um-
brellas. For example, a company’s human rights impacts may be assessed and managed by its 
CSR department; a government’s business and human rights policy may be incorporated into a 
CSR portfolio; some scholars who research CSR may also study business and human rights; and 
activists who press for enhanced CSR may also call for business and human rights regulation. 
22 Bernaz, Business and Human Rights: History, law and policy, p. 57. 
23 Bernaz, Business and Human Rights: History, law and policy, p. 52. 
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the Secretary-General on business and human rights. These NAPs are the poli-
cies on which this thesis will focus for studying early adoption. The choice of this 
focus serves several purposes. First, because the UNGPs are global guidelines 
that were developed by an expert working within an IO, policies for implement-
ing them negates the thorny issue of separating “innovator” adopters from 
“early” adopters. Second, business and human rights is a topic that has gained 
increasing attention by scholars from a multitude of disciplines, but it remains 
understudied by political scientists and thus presents a chance for a significant 
empirical contribution to the literature. NAPs in particular have received scant 
empirical attention. Third, NAPs are still being developed by many governments, 
as will be shown in Chapter Three, and they have only recently begun to prolif-
erate, starting in 2013 with the United Kingdom. That processes for developing 
NAPs occurred recently makes the collection of empirical material – especially 
interviews with policymakers and other stakeholders involved in the develop-
ment process – easier than if studying policies adopted further in the past. Finally, 
NAPs constitute a form of business regulation, allowing for insights into the field 
of political economy and the risks of pioneering behavior with economic conse-
quences (negative externalities). NAPs are also, however, human rights policies, 
allowing for insight into early adoption of policies for advancing social protec-
tions and a focus on the implementation of international norms. NAPs are thus 
potentially more generalizable as a focus for the study of early adoption than, for 
example, a highly technical financial regulation or a strictly non-economic social 
policy. They are also not (strictly) environmental policies, the early adoption of 
which has been studied relatively extensively compared to any other policy area.24 

The main challenge with this focus may be the relatively low number of NAP 
adoptions to date (see Chapter Three). Rogers states that a persistent challenge 
to the prevailing method of adopter categorization is incomplete adoption, which 
renders the fivefold classification scheme non-exhaustive.25 It is true that what 
this thesis calls early adopters could possibly be the complete population of 
adopters if there is no further diffusion, although as shown in Chapter Four, that 
appears unlikely. It is true that some adoptions never successfully diffuse across 
the population (i.e., the global community of sovereign states). Early adopters, 
however, accept that some ideas prove unsuccessful and may never complete the 
diffusion process.26 That comparatively few governments have adopted NAPs at 
the time of writing thus should not matter: one should expect the motivation for 
early adoption to be the same whether or not the policy eventually succeeds in 
diffusing, provided that the inability to predict the trajectory of diffusion creates 
the risk for which early adopters’ appetite distinguishes them from other adopter 
categories in the first instance. 

                                                      
24 Some NAPs do, however, address certain environmental rights and the links between, e.g., hu-
man rights and climate change. 
25 Rogers, Diffusion of Innovations, p. 281. 
26 Rogers, Diffusion of Innovations, p. 283. 
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1.3.2 Mixed-methods 
In order to meet the aims of this research, the thesis proposes a theoretical frame-
work integrating findings from previous research on early adoption with broader 
theoretical insights from the international relations, political economy, and envi-
ronmental politics literatures. This thesis adopts a two-step mixed-methods ap-
proach to applying that framework. Mixed-methods here refers to studies that 
combine quantitative and qualitative methodological approaches in sequence. 
This strategy is frequently necessary in complex social science research and was 
chosen because the strengths of one method may offset weaknesses in other 
methods, provide more comprehensive evidence, and enhance the quality of the 
results by using all possible approaches to addressing the research question.27 The 
thesis first uses quantitative methods to map early adoptions in a particular policy 
area and to test hypotheses derived from the theoretical framework. The former 
task requires the use of descriptive statistics, while logistic regression analysis is 
used to assess the likelihood of the hypotheses. The thesis then makes use of 
qualitative methods, namely comparative case studies. 

 
Quantitative analysis 

Descriptive statistics 
• Global mapping 
• Trends in adopter category 

Inferential statistics 
• Hypothesis testing (theoretical 

framework) 
Qualitative analysis 

Case study chapters 1 and 2 
• Early adopter / non-adopter – 

motivations for adopting early 
(or not) 

Case study chapter 3 
• Early adopters with differing pol-

icy types – variation among early 
adoptions; potential policy clus-
tering 

Table 1.1: Mixed-methods research design 

The two-step mixed-methods design begins with a two-part quantitative anal-
ysis (see Table 1.1). First, descriptive statistics allow for observing general trends 
among early adopters of NAPs for business and human rights. These findings 
help to reveal characteristics that may be endemic to the adopter category. They 
also enable a visualization through a global mapping of early adoption, and adop-
tions are displayed by country on geographic maps. This visualization allows for 
a spatial analysis of the potential effects of policy clustering and cross-border 
policy transfer. The second part of the quantitative analysis uses inferential sta-
tistics to test hypotheses and assess the feasibility of the theoretical framework 
that is laid out in Chapter Three. The results of this two-step quantitative analysis 
allow for a preliminary assessment of the theoretical framework’s explanatory 
power and help to guide qualitative casework by narrowing the focus to variables 
with particularly strong (or weak) probabilities in the regression model. The 

                                                      
27 N. Blaikie, Designing Social Research (Cambridge: Polity, 2010), p. 218-227. 



12 

quantitative results also help to investigate the effects of other control variables 
not accounted for by the theoretical framework. 

Given that early adopters are necessarily a relatively small segment of a popu-
lation, and the population as a whole (all sovereign states) is relatively small for 
large-N research, there are inherent limitations in conducting a quantitative anal-
ysis, and the results of inferential statistics may not be especially powerful – hence 
the importance of this mixed-methods design. The thesis complements the quan-
titative analysis with qualitative case study work. Qualitative case studies allow 
for an examination not only of the probability of potential causal relationships 
but also of motivations that are more challenging to capture with quantitative 
metrics, especially by incorporating the perspectives of actors involved in devel-
oping policies to understand their motivations for doing so. Two sets of case 
studies compare early adopters with non-adopters in order to understand the 
adopters’ motivations for acting early and the non-adopters’ motivations for opt-
ing to wait to develop a NAP or not develop one at all. A third set of case studies 
is also comparative but studies two different early adopters’ motivations in order 
to determine whether the theoretical framework explains variations in the type of 
policy adopted and to provide a further investigation of regular diffusion effects. 
Earlier studies have focused on environmental pioneers as pioneers, broadly 
speaking, often comparing adopters of different types of actual policies (e.g., a 
pioneer of a carbon tax and a pioneer of water conservation policy). In this third 
case study chapter, two governments are compared when they have pioneered 
the same type of policy tool for the same issue but with different degrees of 
regulation. 

These three sets of case studies use the comparative method. Because of the 
limitations of a large-N quantitative study, in which the number of adopters is 
relatively small, and the diffusion process is not yet “successful” across the full 
population, the comparative method offers solid complementary benefits. The 
comparative method is useful when the number of cases available for analysis is 
so small that credible controls for cross-comparison among them is not feasible.28 
While this thesis maintains that indicators used in the quantitative analysis are 
meaningful and that the analysis is feasible, comparative small-N research is still 
an especially useful complement. The comparative method is sometimes advised 
as a tool that should be used prior to the use of statistical methods,29 but it is also 
possible for comparative research to be nested within statistical methods, and 
statistical methods can even guide case selection.30 It should therefore not present 
a problem to apply the comparative method subsequent to statistical analysis in 
a complementary approach, although the quantitative analysis in the present 
study informs but does not dictate case selection. 
                                                      
28 A. Lijphart, “Comparative Politics and the Comparative Method”, American Political Science Re-
view, 65/3 (1971), p. 684. 
29 Lijphart, “Comparative Politics and the Comparative Method”, p. 685. 
30 E.S. Lieberman, “Nested Analysis as a Mixed-Method Strategy for Comparative Research”, 
American Political Science Review, 99/3 (2005). 
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 The benefits of the mixed-methods design and the complementarity of the 
quantitative and qualitative elements become apparent in the thesis. While the 
quantitative analysis and mapping are useful tools for examining possible causal 
relationships between certain variables and early adoption, as well as for visual-
izing potential policy clustering effects, they fall short of satisfactorily explaining 
the motivations of policymakers and stakeholders involved in the policy process. 
A combination of interviews and document analysis in the casework reveals mo-
tivations that would otherwise not have surfaced, while the qualitative analysis is 
limited in its ability to determine spatial effects and establish the probability of 
early adoption. The comparative nature of the case study work also allows for 
the interactions of different motivations for early adoption to be revealed, which 
speaks to the relative strength of each theorized motivation. These findings 
would not have been possible in a single method design alone. 

1.3.2.1 Quantitative methods and materials 
The quantitative analysis, as noted, uses descriptive statistics to conduct a global 
mapping of early adoption and displays early adoptions by country on geographic 
maps. This approach enables a description of the adopter category for NAPs on 
business and human rights, which is helpful as most of the extant early adoption 
literature focuses almost exclusively on characteristics and commonalities among 
early adopters. It is therefore possible to see what trends exist within this group, 
and by plotting adoptions on geographic maps, to see whether there are indica-
tions of cross-border diffusion/regional clustering already within the early 
adopter category. The approach also provides an empirical contribution by show-
ing the status quo of NAP adoptions worldwide.  

Chapter Four begins with these descriptive statistics and the mapping exer-
cise. It shows trends in NAP adoptions since Ruggie was appointed to his role 
as Special Representative in 2005, listing all early adopters to date, and provides 
statistical information about these early adopters, such as regional representation. 
The chapter then presents geographic visualizations of early adoptions year-on-
year from 2013 through year-end 2020 and also lists governments that have com-
mitted to developing NAPs but not yet adopted them as of January 2021. This 
exercise allows for a detailed spatial analysis and provides the reader with general 
familiarity about the adopter category. The analysis then uses logistic regression 
to test each of four hypotheses from the theoretical framework, using multiple 
variables to operationalize each hypothesis, along with several control variables. 
Logistic regression is used because the dependent variable – here, early adoption 
or not – is binary. This method thus allows one to determine predicted probabil-
ity of a qualitative event – such as the adoption of a policy or not – occurring.31 
 The collection of material for the quantitative analysis is discussed at length 
in Chapter Four, both in a discussion of source material for the mapping exercise 
and descriptive statistics and in the operationalization of the individual variables 
                                                      
31 F.C. Pampel, Logistic Regression: A Primer (Thousand Oaks: Sage Publications, 2000), p. 1-18. 
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used in the regression analysis. Briefly, the data come primarily from desktop 
research and a variety of online databases and archives, including from the Dan-
ish Institute for Human Rights, the Business and Human Rights Resource Cen-
tre, UN websites, and various other sources, especially the Quality of Govern-
ment Institute. Some of the data come directly from secondhand sources, while 
other variables were coded and created by the author. Each of the maps were 
produced by the author using an online tool (www.mapchart.net), and they were 
populated with data from both the Danish Institute for Human Rights and the 
UN Office of the High Commissioner for Human Rights. 

1.3.2.2 Qualitative methods and materials 
The second part of this study consists of six qualitative case studies, presented in 
pairs across three chapters. Each case study is first presented separately, outlining 
either the country’s NAP and the process for developing it or, for non-adopters, 
the country’s other experiences with business and human rights policy, if any. 
The evidence for each of the four motivations for early adoption theorized in 
Chapter Three is next examined in turn for the case. The paired cases are then 
compared and analyzed. Chapter Five compares Colombia, an early adopter of a 
NAP, with Ecuador, a non-adopter to date. Chapter Six compares the US, an 
early adopter of a NAP, with Canada, a non-adopter to date. Chapter Seven com-
pares France and Sweden, both of which are early adopters, for reasons discussed 
below. This section explains the choice of the comparative method, the case se-
lection strategy, and the selection of materials for qualitative analysis. 
 The cases chosen for this study were selected using a “most similar” research 
design.32 The most similar method employs a minimum of two cases chosen 
based on independent variables, ideally where all independent variables have sim-
ilar scores except for one independent variable of interest. This study uses a 
matching strategy that is less stringent; an exact matching using regression anal-
ysis is not made, as it is not feasible in practice to have exact matches across the 
many indicators used when they are continuous. Instead, this study opts for a 
strategy of selecting matches that are relatively close across many independent 
variables with different dependent variable outcomes.33 Although the final statis-
tical analysis was completed with data published in the year 2020, preliminary 
modeling was done to compare variables and select appropriately similar cases in 
2018 in order to ensure time for field research. The thesis examines six cases in 
total; the selection of a multitude of cases increases both the ability to apply some 

                                                      
32 Formally speaking, the third pair of cases – France and Sweden – does not use the same “most 
similar” design as the other case pairs. Both of these governments are early adopters and thus 
have the same outcome in the binary dependent variable of the quantitative analysis. They are 
chosen because they adopted different types of policies, and the goal of that comparison is to de-
termine the utility of the theoretical framework for explaining this sort of variation among early 
adopters. 
33 J. Seawright & J. Gerring, “Case Selection Techniques in Case Study Research: A Menu of 
Qualitative and Quantitative Options”, Political Research Quarterly, 61/2 (2008), p. 305. 
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level of controls to the qualitative work and the explanatory power of the analy-
sis.34 When choosing cases, similarities were the primary selection criteria, but the 
author has also taken into consideration the ability to generate interesting and 
detailed findings from each case based on access to parties involved in policy-
making, language barriers, and the availability of relevant materials. 

Colombia and Ecuador are chosen based on relative similarities across most 
of the variables included in the study and inherent similarities due to contiguity. 
Colombia was the first country in the Global South to adopt a NAP, while Ec-
uador has been active in the area of business and human rights in some interna-
tional institutions but taken no steps to implement a new policy domestically. 
These cases allow for an examination of early adoption and lagging in an emerg-
ing market context. They share similar cultural/colonial histories and have many 
similarities across the independent variables analyzed in the quantitative study 
even relative to other states in Latin America, including a common history of 
companies committing high-profile human rights violations on their territories, 
resulting in litigation. By including these studies and not only Western/Northern 
states, the thesis benefits from a Global South perspective on business and hu-
man rights, which may be ethically desirable, and is able to account for im-
porter/exporter and donor/recipient dynamics. 

The US and Canada are compared in the following chapter. These are two 
developed countries outside of the EU, which as will be shown counts for a sig-
nificant proportion of the early adopters of NAPs among its members. This com-
parison thereby allows for a study of developed countries that are outside of that 
particular geographic region and not subjected to pressure from Brussels. The 
two contiguous countries share very similar cultures and highly integrated mar-
kets; indeed, there is an enormous degree of osmosis between the US and Canada 
in culture, ideas, goods, and services. They are inevitably similar across many of 
the variables defined in this study, befitting of the most similar approach. The 
study accounts, however, for potentially important differences in some of the 
variables used. Nonetheless, they remain very similar cases, with an interesting 
story to tell, especially as Canada should seem to many observers to be one of 
the most likely candidates for early adoption of a NAP. 

Finally, France and Sweden are compared, although they are both early 
adopters. This comparison essentially reconfigures the dependent variable and 
conceives of the two cases as having different outcomes based on the content of 
their policies for two main reasons: to “control” for the possible effects of re-
gional clustering of policies in Europe, which might reflect regular diffusion pro-
cesses and not early adoption motivations; and to determine whether the theo-
retical framework has the capacity to explain types of early adoptions. Both coun-
tries have similar scores across many variables used in the analysis, and both are 
EU member states. They also share a common European culture and interna-

                                                      
34 Lijphart, “Comparative Politics and the Comparative Method”, p. 685. 
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tional reputation for human and labor rights protection. They may both be sus-
ceptible to clustering effects from the several European adopters who preceded 
them, although they are otherwise still “early” relative to the global population 
of states. The French NAP, it will be shown, is far more detailed than the Swedish 
NAP and incorporates strategies for implementing binding legislation on human 
rights due diligence (a concept explained in Chapter Two), which Sweden has 
pointedly avoided. These two NAPs thus represent very different types of early 
adoptions in the same policy area. This comparison seeks to move beyond the 
binary dependent variable to ask whether there are theoretical implications when 
the style of policy adopted differs within the same adopter category. 

In order to execute the qualitative research, a variety of materials are used. 
The primary method for case study research is interviewing. The author con-
ducted semi-structured elite interviews in all six case study countries between 
June 2018 and December 2019,35 speaking with policymakers and other stake-
holders primarily from government, civil society, industry, and academia, as well 
as any stakeholders willing to be interviewed who were otherwise involved in 
NAP development processes or who were known to have applied pressure on 
the government in some area of business and human rights. Interview subjects 
were selected in countries with a NAP (Colombia, France, Sweden, and the US) 
by first looking at the NAPs and related documentation of the policy process, 
and at the Danish Institute for Human Rights’s website on NAPs (www.global-
naps.org), in order to determine who was involved in the process. Some govern-
ments, such as Colombia and France, explicitly listed all participants in the pro-
cess, and the author contacted each of them (unless no contact information could 
be found) to request an interview. In countries that were non-adopters (Canada 
and Ecuador), the author contacted equivalent policymakers and stakeholder 
groups who would have been most likely to participate in a hypothetical NAP 
development process. These interviewees include representatives of prominent 
NGOs, human rights ombudspersons, human rights experts at the country’s 
Ministry of Foreign Affairs, diplomats from other states, CSR directors at large 
companies, lobbyists at industry associations, and senior academics, consultants, 
and lawyers working on business and human rights issues. The author also 
searched for potential interview subjects using LinkedIn, a social media platform 
for professionals. While doing fieldwork, some interviewees occasionally referred 
the author to additional relevant stakeholders for further interviews. 

The author conducted a total of 28 elite interviews. Most of the interviews 
were conducted face-to-face in Paris in June 2018, in Bogotá and Quito in Octo-
ber 2018, in Washington, DC and Ottawa in July 2019, and in Stockholm at var-
ious points between September 2018 and December 2019. Due to budgetary and 
time constraints, the author was not able to travel to other regions of these coun-

                                                      
35 All interview subjects in the United States requested that they not be quoted or cited. These in-
terviews thus serve only as background information. 
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tries, which may have limited contact with relevant stakeholders, especially cor-
porate executives and civil society organizations that are not based in national 
capitals. Several interviews were conducted by telephone or Skype where the in-
terviewee was unable or unwilling to meet in person. 

Interviews included four representatives of civil society, three of which were 
based in Colombia and one in Canada. Numerous civil society organizations in 
all other countries declined or ignored requests for interviews, although their 
views are incorporated in this thesis through participant observation (see below) 
and document analysis. In addition to these interviews, the thesis contains inter-
views with four representatives of national human rights institutions in Colom-
bia, Ecuador, and France. Interviews included 10 diplomats or other government 
officials. Government officials were interviewed in all case study countries except 
Canada, although the author liaised with Canadian diplomats who provided doc-
uments but declined to be interviewed. One retired diplomat was interviewed in 
Canada in his personal capacity. Government officials’ views were also incorpo-
rated through participant observation. One of the officials included in this figure 
is a Dutch diplomat who had been seconded to the Organization for Economic 
Cooperation and Development (OECD) and worked on business and human 
rights issues across multiple national contexts. Additionally, the author con-
ducted ten interviews with representatives of business, including from industry 
and employers’ associations, as well as from individual companies. This figure 
includes representatives of two state-owned enterprises, and it includes both lob-
byists and CSR/human rights managers. In the US, no one from the business 
sector agreed to be interviewed, although the author contacted both the US 
Chamber of Commerce and the US Council for International Business, as well 
as individual companies. Their views on the NAP process are, however, available 
in online documents. In Colombia, no one from the business sector agreed to be 
interviewed, although several organizations and individual companies were con-
tacted, and one company agreed to answer a questionnaire but did not submit 
answers. Their views are represented through the accounts of other stakeholders 
with close links to – or previous employment in – the business community, as 
will be explained in Chapter Five.36 

Qualified interpreters were used for three interviews conducted in Spanish in 
Colombia and Ecuador, where the author’s language skills proved too limited. 
All other interviews were conducted primarily in English in order to ensure con-
sistency and ease of transcription, with minimal use of French by interviewees 
who were non-native speakers. Any quotations with a mixture of French and 
English were translated into English by the author. Most interviews were audio 

                                                      
36 This distribution is based on the position that the interviewee held at the time the interview 
was conducted (or the most recent position held where the interviewee was retired or unem-
ployed). As noted in several case studies, interview participants had occasionally worked on the 
NAP in one sector and now worked on implementation in another sector. 
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recorded with the permission of the interviewee and transcribed by the inter-
viewer as soon as possible after the interview was conducted. Where interviewees 
declined to be audio recorded, the author recorded the interviews by taking notes 
on a laptop computer or with pen and paper, depending on the circumstances of 
the interview (electronic devices were not permitted in all government buildings). 

The interviews were semi-structured, with the author posing initial questions 
that were broadly similar for each interviewee, especially within the same country, 
and allowed the participants some ability to steer the discussion, and for the in-
terviewer to ask follow-up questions. This method is a common component of 
mixed-methods research because semi-structured interviews allow the researcher 
to generate deeper responses that might be missed by purely quantitative analysis 
and to generate insights not available in other documents.37 The material col-
lected at these interviews and transcribed by the author was then coded according 
to the theoretical framework that is outlined in Chapter Three. Sections of the 
transcriptions were color-coded depending on whether they best fit one of four 
theorized motivations for early adoption. Other sections were coded as descrip-
tions of the NAP development process in the respective country. Any responses 
that did not fit one of the theorized motivations was separately categorized, alt-
hough there were strikingly few such statements. Some statements were double 
coded as being relevant to more than one motivation, suggesting interaction ef-
fects. 

In addition to conducting elite interviews, the author also observed elite par-
ticipants at two meetings of the UN Forum on Business and Human Rights in 
Geneva, Switzerland, in 2018 and 2019, and at a third UN Forum that was held 
online in November 2020 due to the COVID-19 pandemic. The author selected 
panels and speeches to attend at these forums based on the participants listed for 
the session and the countries in which they or their employer were based or that 
they represented as diplomats, as well as the topics of the sessions. There were 
many overlapping sessions, making it impossible to attend every potentially rele-
vant session. Participants at the annual Forum included the full range of business 
and human rights stakeholders from government, business, academia, and civil 
society. Many of the panels involved discussions of the development and imple-
mentation of NAPs, as reflected in the quotes used in this thesis. The author 
transcribed the panels attended using a laptop computer and coded the recorded 
statements in the same manner as the interview material, described above. 

Other materials were collected from a variety of sources, primarily online, to 
triangulate the findings of the quantitative study and the narratives constructed 
with material from elite interviews and participant observation. These include 
reports from NGOs, governments, IOs, private sector research firms, and think 
tanks, as well as empirical findings in earlier academic publications. Some docu-
ments and reports were provided directly to the author by interview subjects and 

                                                      
37 L. Mosley, “Introduction”, in L. Mosley, Ed., Interview Research in Political Science (Ithaca: Cornell 
University Press, 2013), p. 7. 
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other stakeholders whom he contacted, both in hard copy and electronically. Re-
ports from the NGOs Amnesty International and Human Rights Watch were 
used to examine the human rights situations in the six case study countries, which 
is relevant to several aspects of the four theorized motivations. These reports 
were selected because they are widely cited and considered authoritative by aca-
demics, news outlets, and other civil society actors. For an additional perspective 
and to understand the effects of pressure from other states’ reporting, human 
rights reports from the US Department of State were also consulted and are cited 
throughout this thesis. Other reports used come from experts at the UN, and for 
information on the political situations in each case country, from the Economist 
Intelligence Unit and the Swedish Institute of International Affairs, which are 
widely cited and considered authoritative. 

Many materials related to NAP development processes were archived at the 
Business and Human Rights Resource Centre (www.business-humanrights.org) 
and on the Danish Institute for Human Rights’s National Action Plan website. 
Such materials include stakeholder submissions to governments, government 
submissions to IOs, other letters, and minutes from meetings. For the Swedish 
case study, a request for stakeholder submissions to the NAP process was made 
under Sweden’s freedom of information laws, and materials were provided by 
the Ministry for Foreign Affairs. The author used primarily his own knowledge 
of French and Swedish for translations to English, with occasional assistance 
from an online translation application. Spanish-language documents were trans-
lated with the assistance of an online translation application and the friendly help 
of native speakers. 

1.4 Arguments of the thesis 
Based on the empirical findings of this mixed-methods research approach, the 
thesis argues several key points. First, a government’s normative concerns – the 
values and beliefs that it promotes – can motivate early adoption, but a govern-
ment with weaker normative commitments may still be an early adopter. Domes-
tic actors are especially important in shaping a government’s preferences and 
motivating the early adoption of a policy innovation. The quantitative analysis in 
this thesis shows that a government’s prior commitment to international human 
rights through treaty ratification and its membership in IOs that promote busi-
ness and human rights policies both increase the likelihood that a government is 
an early adopter, as does the presence of civil society with a business and human 
rights focus in the country. In the comparison Colombia and Ecuador, a crucial 
distinguishing feature of the two cases is that while Colombia had a vibrant civil 
society focused on pressuring the Government to improve its business and hu-
man rights standards, Ecuador’s government was actively engaged in repressing 
human rights NGOs in the country. In the case of Canada, a laggard, this thesis 
finds that although the Government was broadly committed to human rights, 
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civil society and industry did not support developing a NAP, albeit for different 
reasons. Most of the early adopters in the case studies were also broadly commit-
ted to international human rights law, although laggards such as Ecuador were as 
well, and one early adopter – the US – was not. Hence, the thesis argues for the 
importance of the empowerment of norms by domestic actors in explaining early 
adoption, and even a single missing component from just one motivation, such 
as this one, may be sufficient to render a government a laggard. 

Second, governments that are concerned about their reputations are more 
likely to be early adopters, and reputational concerns may especially explain early 
adoption when reputational improvement or maintenance is linked or perceived 
to be linked to a reward – either tangible/material or intangible/social - for the 
government. The quantitative analysis shows that governments whose home 
firms have a record of violating human rights were significantly more likely to be 
early adopters of NAPs, and these violations may reflect on the reputation of the 
home government, which is responsible for regulating its companies and has the 
most authority to do so. In the qualitative case studies, it is shown that all of the 
early adopters were engaged in efforts to maintain and improve their reputations 
in the area of human rights. In the US, the evidence is more circumstantial, but 
Colombia, France, and Sweden all had strong reputational concerns that moti-
vated the adoptions of their NAPs. In both Colombia and France, these concerns 
were linked to clear rewards – specifically, IO accession. One of the laggards – 
Ecuador – is shown to have been hostile to criticism from IOs and was uncon-
cerned with improving its international reputation during most of the period 
studied. The other laggard, Canada, however, was generally concerned with rep-
utation maintenance and improvement, although this did not appear to be linked 
to any clear reward. 

Third, governments know that it is possible to trigger races to the top by 
adopting policy innovations, and they adopt policies early to influence the par-
ticular style of policy that other governments will later adopt. This finding is not 
strongly supported by the quantitative analysis, but it was present to some degree 
in all of the qualitative case studies of early adopters. The evidence is more muted 
in the cases of Colombia and France, although both NAPs outline plans for pro-
moting NAPs abroad. The thesis finds that the motivation was especially strong 
for Sweden and the US. It is shown that in the US case, promoting NAPs abroad 
was one of the main reasons for adopting a NAP. The US may also be the most 
capable state of triggering a “race to the top” among other countries – who raise 
their standards in response to early adoption elsewhere – because of its market 
size, which helps to explain this finding. 

Fourth, a government’s desire to lock a policy in place domestically is a pow-
erful, but not essential, motivation for early adoption. The quantitative analysis 
does not lend much support this finding, but in France, interviews revealed that 
the NAP was adopted largely because of its architects’ desire to lock the policy 
into place ahead of an imminent change in government. In Colombia, the Gov-
ernment was not especially concerned with an election or loss of power, but the 
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President wanted to quickly adopt the policy as one element in consolidating a 
peace process that was nearing a conclusion after decades of political instability 
and violence. In the US, there is also circumstantial evidence for the desire to 
lock in the policy after an electoral loss to – but before the inauguration of – a 
presidential candidate who had personally violated human rights in a business 
context. Both non-adopters – Canada and Ecuador – saw periods of prolonged 
political stability and popularity for the incumbent political parties. In Sweden, 
both sides of the political spectrum backed having a NAP, which demonstrates 
that the motivation is not essential to explaining early adoption, although it may 
help to explain why the Swedish policy was “softer” than, for example, the 
French NAP. 

Finally, interaction between these motivations may make them especially pow-
erful in determining a government’s decision to be an early adopter, with reputa-
tion concerns and the desire to lock policies in place being particularly mutually 
reinforcing. In both Colombia and France, reputational concerns are shown to 
have interacted with the desire to lock policies in place. The Colombian Govern-
ment wanted to consolidate peace quickly after a period of instability, but it 
wanted to do so in part to assuage concerns about its reputation among OECD 
member states in order to gain accession to that IO. The French Government 
adopted a NAP because of pressure from the architects of the NAP who wanted 
to ensure that the policy was in place before an election in which both presiden-
tial candidates opposed business and human rights. The architects therefore 
threatened to tarnish France’s international reputation if the Government did not 
quickly adopt the policy, which could have precluded France from winning a 
coveted seat on the UN Human Rights Council. Interaction may even make for 
a stronger motivation. In the Swedish case, reputation concerns were present but 
not tied to any reward, and there was no need to lock the policy in place. This 
thesis shows how France, comparatively, had a much more stringent policy that 
bore greater costs and risks. 

1.5 Previous research 

1.5.1 Early adoption of policy innovations 
There is very little previous research on early adoption, at least as concerns gov-
ernments as adopters in the political science literature. The sociological literature 
on diffusion of innovations does contain studies of early adopters and adopter 
categorization from which generalizations can be derived,38 but these studies are 
not specific to governments and do not account for political factors. This section 
reviews the few key political science studies on early adoption and discusses the 
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contributions and limitations of these studies. Much of the extant literature is 
focused on environmental policy, and there are few systematic comparisons of 
early adopters. 

Early adoption and policy pioneering get some mention in general diffusion 
studies, which are mostly unconcerned with adopter categories and more focused 
on implementation processes. Such studies consider the various mechanisms of 
policy transfer, which come into play at later points in the diffusion process but 
may not sufficiently explain the temporal dimensions of adoption. One of the 
earliest studies of policy diffusion showed that Wisconsin had been an early 
adopter of numerous policies during the Progressive Era in the US, thereby es-
tablishing a reputation as a pioneering state that it maintained decades later.39 
Simmons proposed a framework for analyzing strategic interactions between the 
dominant regulatory innovators in capital markets and all other governments, 
and for determining whether subsequent harmonization would be economically 
or politically induced.40 Economic and political explanations for policy diffusion 
correspond in part to the four general mechanisms for policy diffusion – coer-
cion, competition, learning, and emulation – found throughout the literature.41 

Early adoption, especially unilateral policy pioneering, is also noted in some 
of the literature on norm diffusion. Finnemore found that for science policy, 
decisions on adoption by the “earliest innovators in this area” (as in the case of 
dominant financial centers, the US and UK) may be sufficiently explained by 
demand-driven explanations, while other states learned new norms on science 
policy from IOs, such as UNESCO.42 Ramirez, Soysal, & Shanahan found that 
in the diffusion of suffrage rights, there were different dynamics at work among 
early and later adopters in the norm diffusion process: in the countries that 
adopted suffrage rights, adoptions prior to a certain threshold were universally 
characterized by the presence of strong national women’s movements.43 Finne-
more & Sikkink note that norms, such as suffrage rights, that successfully diffuse 
internationally are usually Western norms, which means that in cases of complete 
diffusion, the early adopters are almost invariably Western states, although these 
states can also be laggards.44 Early adopters were also noted in Kelley’s work on 
the diffusion of election monitoring norms: these governments invited election 

                                                      
39 J.L. Walker, “The diffusion of innovations among the American states”, American Political Science 
Review, 63/3 (1969). 
40 B.A. Simmons, “The International Politics of Harmonization: The Case of Capital Market Reg-
ulation”, International Organization, 55/3 (2001). 
41 Gilardi, “Transnational Diffusion”. 
42 M. Finnemore, “International Organizations as teachers of norms: the United Nations Educa-
tional, Scientific, and Cultural Organization and science policy”, International Organization, 47/4 
(1993). 
43 F.O. Ramirez, Y. Soysal, & S. Shanahan, “The Changing Logic of Political Citizenship: Cross-
National Acquisition of Women’s Suffrage Rights, 1890 to 1990”, American Sociological Review, 62 
(1997). 
44 M. Finnemore & K. Sikkink, “International Norm Dynamics and Political Change”, Interna-
tional Organization, 52/4 (1998), 887-917. 
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monitors as a credible signal of their commitment to democratization.45 Such 
studies, however, are concerned with general diffusion mechanisms and only 
happen to find distinctions between adopter categories without systematically 
reviewing common motivations or characteristics. 
 In studies more explicitly focused on early adoption, many scholars use the 
term “policy pioneers” in lieu of early adopters, concerning themselves primarily 
with the quality of innovativeness in government decision-making, but not nec-
essarily with adopter categories and eventual diffusion. Among the first scholars 
to publish on the subject of policy pioneering were Andersen and Liefferink. 
They edited a volume in 1997 on environmental policy pioneers in Europe, fo-
cusing on the EU. The editors argued that “policy-making in the EU is a recip-
rocal two-level game in which an analysis of the link between domestic and supra-
national policy-making is pertinent to a proper understanding of the process.”46 
The volume examined the domestic politics of environmental policymaking and 
how this process was linked to EU politics. In doing so, the editors sought to 
provide an understanding of the role of pioneers within the EU and to show that 
pioneers set examples that allow them to serve as catalysts for the development 
of both domestic and international policies. Environmental pioneers in particular 
had an interest in expanding their environmental regulations to the whole of the 
EU while maintaining a right to have higher standards than other member states. 
These governments also had an interest in limiting the effects of higher stand-
ards, once adopted, on competition by transferring regulations from the national 
to the EU level. The authors laid out in their book, across six separately authored 
chapters on six different countries, two types of environmental policy pioneers: 
forerunners, who are ahead of EU environmental policy because of national pref-
erences and historical processes, and pushers by example, who adopt policy in-
novations with an eye to prompting EU-wide implementation.47 This typology 
was later expanded by the authors.48 
 Börzel was also an early writer on the subject of policy leadership and lagging, 
and she similarly focused on environmental policies in the EU. Börzel argued 
that non-compliance with EU environmental directives is most likely when there 
is a policy “misfit” between EU policy and existing national policy, and also if 
there is no domestic mobilization of actors pressuring public authorities to bear 
the costs of implementing the “misfitting” policy. In making this argument, she 
also dispelled the conventional wisdom that variation within the EU on leading 

                                                      
45 J. Kelley, “Assessing the Complex Evolution of Norms: The Rise of International Election 
Monitoring”, International Organization, 62/2 (2008). 
46 M.S. Andersen & D. Liefferink, “Introduction: the impact of the pioneers on EU environmen-
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47 Andersen & Liefferink, “Introduction: the impact of the pioneers on EU environmental pol-
icy”. 
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and lagging was divisible on simple north-south lines.49 Jänicke extended the 
study of environmental policy pioneering and included the United States, Japan, 
and Canada, as well as several EU member states, in a 2005 study. He focused 
on the character and role of pioneer countries, arguing that pioneers leverage 
their visibility in international institutions to influence the international policy 
agenda. Jänicke’s findings showed that domestic capacity for environmental pol-
icymaking – including institutional, economic, and informational framework con-
ditions and a relatively strong green advocacy coalition – was a necessary condi-
tion for pioneering. He concluded that pioneers advance uptake of environmen-
tal policies because they provide a largely intellectual leadership role under con-
ditions of uncertainty that influences subsequent group behavior, resulting in 
regulatory conformism.50 Urpelainen considered unilateral environmental policy 
adoptions and found that if a “green” politician fears losing power imminently, 
she may unilaterally implement regulations to reduce the cost of mitigation in the 
future. Early adoption forces future politicians who are not “green” to consider 
accepting international environmental cooperation due to the earlier cost reduc-
tions.51 
 Unilateral policy adoption has also been studied outside the realm of environ-
mental policy, but to a very limited extent. Moncel found that international con-
cerns shape unilateral regulatory actions, focusing on the US’ adoption of conflict 
mineral disclosure regulations as a means of triggering a global “race to the top”.52 
Kollman looked at the Dutch Government’s unilateral adoption of LGBT rights. 
She found that the Netherlands legalized same-sex marriage before any other 
government largely because of “the lure of being a policy pioneer, and the inter-
national reputational gains that come with it”, while noting that these findings 
may be restricted to states within existing policy networks or federal systems, 
such as the EU.53 
 Previous research on early adoption is thus limited in scope. Several diffusion 
studies have found certain trends among early adopters that distinguish them 
from later adopters, but these studies have tended not to focus on adopter cate-
gories, nor to attempt to provide a comprehensive understanding of motivations. 
Some studies have gone further to look specifically at early adopters, finding that 
certain motivations do apply to the phenomenon. These studies are especially 
concerned with policy pioneering and unilateral adoptions, and they are confined 
almost exclusively to environmental policymaking within the context of EU 
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membership; they also do not provide a systematic comparison of early adopters 
of one type of policy to foster an understanding of motivations in the adopter 
category. Liefferink and Andersen, for example, did not specify the criteria for 
selecting the six countries profiled in their study, and they do not compare these 
pioneers across similar policies, focusing instead on a general tendency to be in-
novative in the field of environmental policy, broadly conceived. The findings 
are not necessarily generalizable to the full adopter category or to other issue 
areas. What is needed is a synthesizing of existing findings on motivations for 
early adoption, connected to broader theories of international politics, in order 
to systematically study the phenomenon of early adoption in different policymak-
ing arenas and issue areas. 

1.5.2 Business and human rights 
This thesis concerns early adoption of NAPs on business and human rights and 
makes a significant empirical contribution to the emergent literature on business 
and human rights. Business and human rights has rapidly developed, over the 
past decade, into an interdisciplinary field in its own right, although it is a field 
that is dominated by scholars of international law. The business and human rights 
scholarly community has notably distinguished itself from research on CSR. 
Wettstein shows that conceptually, CSR is broad and proactive, while business 
and human rights is something that pertains to a question of “bindingness”. 
There are disagreements about the degree to which human rights responsibilities 
should be extended to companies, if at all, and the debate on distinctions between 
public and private responsibilities has shaped much of the business and human 
rights literature, as well as public policymaking and corporate managerial practice: 
business and human rights is not necessarily a normative concept, but rather it is 
focused on the application human rights within the private sphere. There are, 
however, synergies between the two fields of research.54 Ramasastry, as noted 
above, argues that not only are the two fields conceptually distinct, but they are 
diverging further rather than converging.55 Some of the political science literature 
on CSR has examined the role of governments, which may adopt policies that 
enable, underpin, or incentivize certain corporate practices, which may or may 
not include human rights. Such studies have revealed different styles of govern-
ment CSR policies in different countries, with a significant portion of the litera-
ture focusing empirically on the US, Europe (especially the UK and the Scandi-
navian countries), and Japan.56 
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By 2015, research on business and human rights had grown so significantly 
that a group of prominent scholars in the field launched the interdisciplinary Busi-
ness and Human Rights Journal. The journal and its associated blog quickly became 
the key forum for both scholars and practitioners to debate business and human 
rights. Approximately two-thirds of all of the articles printed in the journal have 
been by legal scholars, and the editors have emphasized the need for perspectives 
from other disciplines.57 Scholars of business and human rights nonetheless cover 
a wide array of methodological and epistemological approaches, as well as em-
pirical subjects. Topics covered by these scholars have included the prospect of 
developing a binding treaty on business and human rights,58 corporate human 
rights due diligence and management/reporting practices,59 the human rights 
consequences of corporate tax avoidance,60 business and human rights in conflict 
zones,61 the actions of governments and IOs to promote or require companies 
to respect human rights,62 and more. 
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In the field of political science, business and human rights remains a largely 
under-studied topic. To the extent that political scientists research business and 
human rights, there have especially been political theory debates about assigning 
human rights responsibilities to corporations. Iris Marion Young took up the 
subject in Responsibility for Justice, considering the implications of a social connec-
tion model of responsibility for global injustices, including human rights abuses 
in global production chains. She concluded that states and international institu-
tions are important, powerful agents that can render structural processes more 
just. Political responsibility for the individual therefore involves making demands 
on states and international institutions to develop policies that limit the ability of 
powerful actors (such as corporations) to do as they wish without regard to cu-
mulative effects on others.63 Young’s theory concerned individuals’ responsibility 
for justice as it relates to corporate wrongdoing, but other political theorists have 
considered the responsibility of companies. Karp has extended international po-
litical theory on responsibility for human rights to non-state actors, especially 
transnational companies operating in contexts where the state fails to protect or 
actively violates human rights.64 Other scholars, such as Bexell, have also consid-
ered the moral responsibility of transnational corporations for human rights.65 

There are relatively few empirical political science studies of business and hu-
man rights, and many of those that do exist have a legal focus. Aaronson and 
Higham have attempted to map out how different stakeholder groups partici-
pated in the development of the UNGPs and how they responded to the 
UNGPs. Their research mostly preceded the development of NAPs and wide-
spread corporate implementation of the UNGPs and argued that initial reluc-
tance from governments to begin implementing the UNGPs had left business 
unaware of or unconcerned with the guidelines.66 Other political scientists have 
written on the discursive links between the Sustainable Development Goals and 
business and human rights67 and on EU implementation of the UNGPs.68 John 
Ruggie, the architect of the UNGPs and a prominent constructivist scholar of 
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international relations, has also conducted considerable research on business and 
human rights since the completion of his UN mandate. In addition to a popular 
nonfiction book that recounts his personal and political efforts to develop the 
UNGPs,69 Ruggie has written on: differences in government implementation of 
the OECD Guidelines for Multinational Enterprises and the UNGPs,70 lessons 
for “new governance theory” based on findings from the development of the 
UNGPs,71 human rights in socially responsible investment,72 the debate on bind-
ing versus voluntary social responsibility standards,73 and how social constructiv-
ism explains the development of the UNGPs.74 

Among the relatively few business and human rights studies, there is a partic-
ular dearth of research on NAPs, the policies with which this thesis is concerned. 
The few studies that have been published cover a variety of themes and geogra-
phies. De Felice and Graf laid out criteria for the production of NAPs to effec-
tively implement human rights norms in business.75 Soh and Nam discussed the 
development of the South Korean NAP and ways in which the Government 
could strengthen its legal system and capacity to deal with corporate human rights 
violations.76 Hampton showed that the US and UK NAPs contain elements ad-
dressing governance gaps on modern slavery in supply chains, but she finds that 
NAPs themselves were not the catalysts for the relevant measures.77 Cantú Rivera 
questioned the effectiveness of existing NAPs, arguing that they should be con-
sidered for what they are: policy tools with limited effects and a politically linked 
time frame.78 Higham argued that the concept of “human rights risk” in the 
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UNGPs is misinterpreted by governments and companies, who understand it as 
a component of traditional enterprise risk management; the findings are based 
partially on a case study of the Danish NAP.79 None of these studies, however, 
has conducted a thorough mapping of NAPs nor assessed explicitly the motiva-
tions for their adoption in a comparative context. 

1.6 Plan of the thesis 
The thesis proceeds as follows. Chapter Two introduces the concept of business 
and human rights and explains the international history of attempts at regulating 
companies on human rights issues. This chapter establishes that human rights 
have long been violated in a business context, with varying degrees of accounta-
bility, litigation, and regulation over the past several centuries. It also recounts 
the various efforts within international institutions to develop global standards 
for transnational corporate conduct, including in relation to human rights. Chap-
ter Three then presents the theoretical framework for early adoption that will be 
applied and tested in the empirical chapters of this thesis. The chapter explains 
the dependent variable of early adoption in greater detail and outlines the four 
components of the theoretical framework, as well as the hypotheses and expec-
tations germane to each component. It also considers potential interactions 
among these four motivations. 
 Chapter Four begins the empirical work of the thesis. This chapter features a 
quantitative analysis, which includes a mapping of NAPs on business and human 
rights and hypothesis testing for the theoretical framework presented in the pre-
vious chapter. It also explains how each variable is theorized and operationalized 
and discusses the results of the inferential statistical analysis. Chapter Five begins 
the qualitative casework and explains the cases of Colombia and Ecuador and 
then compares them. Chapter Six explains and compares the cases of the US and 
Canada, and Chapter Seven explains and compares the cases of France and Swe-
den. Finally, chapter eight summarizes the findings and central arguments of the 
thesis and offers conclusions, including generalizability of the findings to other 
issue areas and avenues for future research. 
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2. The International Regulation of Business and 
Human Rights 

What is needed… is a new embedded liberalism compromise, a new formula for 
combining the twin desires of international and domestic stability, one that is ap-
propriate for an international context in which the organization of production and 
exchange has become globalized, and a domestic context in which past modalities 
of state intervention lack efficacy or legitimacy. 
– John Ruggie 

 
 
Social scientists and legal scholars unfamiliar with the literature and jurisprudence 
on business and human rights tend to ask a common set of questions about the 
field when first encountering it. Some of these questions reveal normative beliefs 
about the appropriate role for regulation generally: Which human rights are rele-
vant for business? Do companies actually violate human rights? Is it relevant to 
study governments at all when human rights can or should be managed through 
corporate self-regulation? Do states play a central role in business and human 
rights policy, or is it only a matter for multistakeholder and global governance? 
It will seem obvious to many readers that companies violate human rights – after 
all, as this thesis will show, there have been many high-profile cases of business-
related human rights abuses that were widely covered in media outlets around 
the world. Yet, virtually all governments have (until recently) allowed companies 
to go mostly unregulated on the issue of human rights, and corporate self-regu-
lation has lagged in this area, even as it has advanced in areas such as environ-
mental sustainability. 

This chapter attempts to satisfy some of these questions before proceeding to 
the rest of the thesis by providing a short history of business and human rights. 
It will show that where there have been efforts to regulate the human rights-
related conduct of corporations, these efforts have been primarily within inter-
national organizations – and they have been largely unsuccessful. The chapter 
begins by discussing major corporate human rights atrocities that led to the no-
tion that business can indeed have an impact on human rights, and it continues 
by elaborating the development of global norms for business and human rights 
regulation, culminating in the type of national-level implementation that is the 
empirical focus of this thesis. This chapter thereby shows that the full range of 
international human rights are relevant for business. It also makes the case that 
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National Action Plans (NAPs) are a distinct policy-type within the field of busi-
ness and human rights that are worth studying independent of developments in 
international institutions and private business regulation. 

This chapter begins with an explanation of particularly egregious violations of 
human rights that were committed in a business context over the past several 
centuries in order to establish the fact that companies can be implicated in human 
rights abuses and have been so since well before the establishment of the con-
temporary globalized economy. It next explains early efforts at the international 
and global level to regulate the human rights conduct of transnational corpora-
tions and why these efforts were largely unsuccessful. Then, the chapter explains 
the development of the United Nations Protect, Respect, and Remedy framework and 
Guiding Principles on Business and Human Rights (UNGPs) – two significant 
global public policy milestones in the international regulation of business and 
human rights – and the development of NAPs for their implementation. The 
chapter lastly considers subsequent business and human rights regulatory devel-
opments, again at the international level, and then concludes. 

2.1 Corporate human rights violations – from the Atlantic 
slave trade through the Third Reich 

‘These round knobs were not ornamental but symbolic; they were expressive and 
puzzling, striking and disturbing – food for thought and also for vultures if there 
had been any looking down from the sky; but at all events for such ants as were 
industrious enough to ascend the pole. They would have been even more impres-
sive, those heads on the stakes, if their faces had not been turned to the house. 
Only one, the first I had made out, was facing my way. I was not so shocked as 
you may think. The start back I had given was really nothing but a movement of 
surprise. I had expected to see a knob of wood there, you know. I returned delib-
erately to the first I had seen – and there it was, black, dried, sunken, with closed 
eyelids – a head that seemed to sleep at the top of that pole, and, with the shrunken 
dry lips showing a narrow white line of teeth, was smiling, too, smiling continu-
ously at some endless and jocose dream of that eternal slumber. 

‘I am not disclosing any trade secrets. In fact, the manager said afterwards that 
Mr. Kurtz’s methods had ruined the district. I have no opinion on that point, but 
I want you clearly to understand that there was nothing exactly profitable in these 
heads being there.’80 

 
Joseph Conrad penned these words in his 1899 novella Heart of Darkness. The 
passage contains the reflections of Marlow, the protagonist; he has come to re-
trieve Mr. Kurtz, the head of an important station of an ivory trading company 
operating in the Congo Free State, who has fallen ill. Finding severed heads from 
the native population posted on stakes outside Kurtz’s home, Marlow discovers 
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the extent to which this corporate manager had broken with established moral 
codes while operating a colonial enterprise. Marlow even notes in the second 
quoted paragraph that the beheadings may have occurred in the course of busi-
ness operations but were not essential to financial gain for the company. As 
Kurtz dies at the end of the story, his final words are “The horror! The horror!” 
– almost certainly recalling the agony he and his business dealings inflicted on 
the Congolese. The novella is more than 120 years old but continues to influence 
scholarly research on economic globalization, human rights, and the Arendtian 
concept of the banality of evil.81  Yet, while this novella has for more than a 
century been widely-known as a semiautobiographical account of Conrad’s ex-
periences working in the Belgian-Congolese ivory trade, governments have only 
recently begun to hold corporations accountable for human rights violations, es-
pecially when they operate overseas. 

Corporate human rights violations did not begin or end with the tyranny of 
King Leopold II of Belgium, the sole owner of the Congo Free State. Bernaz has 
conducted a “business and human rights reading” of the Atlantic slave trade from 
1500-1870. She concedes that white supremacist ideology largely fueled the trade 
in African slaves but argues that business interests also played an important role: 

Suffice it to say that the ‘quest for profits’ by states and individuals, and later by 
companies, at least partially explains the slave trade and the systematic use of slave 
labour on the American continent. Thus the story of the slave trade and its aboli-
tion is also a business and human rights story. The devastating consequences of 
systematically putting profits before human considerations are precisely what the 
field of business and human rights intends to study. …[T]he involvement of busi-
ness in human rights abuses is not a new development to be associated with con-
temporary economic globalization.82 

 
The slave trade to the Americas proceeded officially from 1510, when King 

Ferdinand of Spain authorized the import of 400 African slaves to new Spanish 
colonies, levying a tax on the trade to provide revenues for the Spanish State. In 
1518, a Savoyard businessman was granted a license to import 4,000 slaves to the 
New World, making the trade a proper enterprise. By the 1530s, many more li-
censes were granted, and for three and a half centuries after, slave trading became 
profitable not only for the Crowns of Europe, but also for private merchants. 
The list of human rights violations committed in the course of these business 
operations is long: the forced labor to which slaves were subjected at their desti-
nation is obvious, but slaves were also subjected to harsh conditions along the 
Middle Passage, including starvation, rape, sickness, and death. The seamen 
working on the slave ships, although guilty of inflicting many of these abuses on 
the captured slaves, were also exploited by their employers and suffered brutal 
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working and living conditions, having been driven to the profession by their pov-
erty.83 It took until 1806 for the British Parliament to abolish the British slave 
trade to foreign colonies, until 1807 to its own colonies, and until 1833 to ban 
slavery. In this sense, the UK was a pioneer, being the first government to im-
plement such laws.84 
 There are other famous examples of companies violating human rights in 
other ways early in the twentieth century, even before human rights were fully 
codified in international law. One could consider the lack of sanitation in the US 
food packaging industry to be a violation of the right to health, as it exposed both 
the public and factory workers to severe illness. This industry was also replete 
with abuses of labor rights. After the socialist journalist Upton Sinclair depicted 
the squalor of Chicago food factories in his novel The Jungle, the US Government 
passed the Food and Drugs Act in 1906 to regulate sanitation in food production 
and established an inspection agency.85 Chapter Four discusses an episode in 
1928 in which the US-based United Fruit Company and US Government officials 
pressured the Colombian Government to intervene in banana workers’ strikes, 
leading to a massacre that has continued to shape Colombia’s reputation for busi-
ness and human rights. Like human rights violations committed by ivory traders 
in the Belgian Congo and US food manufacturers in Illinois, the event has also 
found its way into transnational collective memory primarily through a fictional-
ized account.86 

Among the best-known corporate abuses of human rights, however, are those 
associated with the German Third Reich and the planning and carrying out of 
the Holocaust. Chapter Six describes the case of Société Nationale des Chemins 
de fer Français (SNCF), the French state-owned railway company, and its trans-
portation of Jews to Nazi extermination camps at the behest of the Vichy Gov-
ernment. Other firms were also complicit in Nazi violations of human rights: for 
example, Deutsche Bahn, the German railway company, has acknowledged 
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crimes similar those of SNCF;87 German automobile manufacturer Volkswagen 
profited from Jewish slave labor throughout the Third Reich;88 and International 
Business Machines Corporation (IBM), a US-based company, provided the Nazi 
regime with data solutions for automating the sorting and execution of European 
Jews and other minorities at Nazi camps.89 

The International Military Tribunal established in Nuremberg to try Nazi war 
criminals held trials against German business, although no individual executive 
was prosecuted unless he otherwise held a high-level political position in the Nazi 
regime. After the Nuremberg trials were concluded, the Allied Powers initiated 
additional criminal proceedings in their respective zones of occupied Germany, 
and these investigations targeted a number of German industrialists and bankers. 
The trials, especially conducted at US military tribunals, are among the first (and 
still only) court cases to have dealt with business and human rights and constitute 
an important set of legal precedents in the field. They showed that numerous 
German industrialists helped bring Adolf Hitler to power, and some collaborated 
closely with the Nazi regime to prioritize their own safety. I.G. Farben, for ex-
ample, was labeled a “non-Aryan” entity by the regime and so worked with Hitler 
to construct an industrial chemical complex at Auschwitz; construction alone 
cost more than 25,000 inmates’ lives. In the Nuremberg trials, the prosecution 
argued that I.G. Farben directors also sat on the board of the company manu-
facturing Zylkon B gas and therefore bore responsibility for the death of the 
millions of people whom the Nazis asphyxiated to death using that gas. The tri-
bunal, however, dismissed the claim, stating that the directors did not know how 
the gas was to be used. In other trials, the tribunal rejected corporate defenses of 
“necessity” and lack of knowledge. For a thorough overview of relevant business 
and human rights trials related to Nazi Germany, as well as a list of relevant works 
on the subject, see Bernaz, Chapter Four.90 

2.2 International organizations take action 
After four centuries of the Atlantic slave trade and two world wars, human rights 
were finally codified in international (soft) law when governments came together 
to produce the Universal Declaration of Human Rights (UDHR) in 1948. This 
document called for “every individual and every organ of society” to promote 
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respect for human rights.91 Nonetheless, another two decades would pass before 
governments and international organizations started to consider the direct re-
sponsibilities of business for human rights. This section explains attempts – both 
failed and successful – within IOs to establish standards for global corporate 
conduct. These attempts in many ways culminated in the development of the 
UNGPs, for which NAPs are a national-level implementation tool. The list of 
initiatives discussed here is not exhaustive, but it focuses on the main forces driv-
ing the eventual adoption of NAPs on business and human rights and the devel-
opment of other global public policy instruments that are most relevant to the 
matters discussed in this thesis. 
 The UN established the UN Centre on Transnational Corporations (UNCTC) 
in 1974 to address the overlapping issues of national sovereignty, corporate re-
sponsibility, and global governance. The UNCTC was in part a response to pub-
lic outcry over what was deemed irresponsible transnational corporate behavior, 
especially the involvement of foreign companies in the 1973 Chilean coup d’état. 
The UNCTC had three principal areas of activity: research and information, tech-
nical assistance, and intergovernmental support. It consisted of representation 
from both developed and developing countries, with the latter being more con-
cerned with intergovernmental processes. The UNCTC’s main priority became 
the development of a global code of conduct for transnational corporations. The 
US Government in particular opposed a multilateral treaty to establish binding 
rules for transnational corporations, but Secretary of State Henry Kissinger stated 
in 1975 that the US was working with the Centre to establish common voluntary 
guidelines. 

The UNCTC worked to establish a global “code of conduct” for business, 
setting out a deadline for completing a draft by 1981. The deadline lapsed, and 
negotiators reached a political stalemate by 1984. Western governments had be-
come notably more conservative and hostile to regulation, led by Ronald Reagan 
in the US and Margaret Thatcher in the UK, while the USSR was preoccupied 
with perestroika. Developing countries became more flexible and opened up to 
the idea of freer markets, but developed countries took a harder position and 
became less inclined to support any kind of global code of conduct. 92 Susan 
Strange, the founding scholar of international political economy, noted that the 
draft code had little or no effect on corporate behavior and that the text was 
“peppered with square brackets adding ‘[shall]’ after ‘[should]’ and vice versa.”93 
Strange observed that it was the developing countries who sought to make the 
language more forceful, and that they turned to nationalizations and other do-
mestic policies when they proved unsuccessful, only to find this approach, too, 
amount to mostly Pyrrhic victories. Strange attributed the failure of the code to 
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unequal bargaining power and a lack of consensus: “If the disagreement [between 
developing and developed countries] is ever resolved, it will only be done by 
resorting to ambiguity,” she wrote in 1988.94 By the early 1990s, a changing world 
order and dramatically increased levels of foreign direct investment had created 
pressure for significant UN reform, and the UNCTC was abolished, with its staff 
mostly incorporated into the UN Conference on Trade and Development 
(UNCTAD) in 1993.95 The code never came to fruition. 
 A more successful effort to establish international standards for transnational 
corporate conduct came from the OECD. Immediately preceding UN negotia-
tions on a global code of conduct at the UNCTC, the OECD adopted its Guide-
lines for Multinational Enterprises in 1976. The Guidelines were annexed to the 
OECD Ministerial Declaration on International Investment and Multinational 
Enterprises and contained a set of recommendations for transnational corpora-
tions that member states were obligated to promote. In 1984, OECD member 
states agreed to establish offices, called National Contact Points (NCPs), within 
each member state government in order to promote the OECD Guidelines and 
facilitate a complaints mechanism for violations of the standards. The original 
version of the Guidelines, however, included references to only two internation-
ally recognized human rights: the rights to freedom of association and collective 
bargaining.96 It was not until 2000 that the OECD adopted a revised version of 
the Guidelines, which included explicit mention of human rights and a broader 
definition. The General Policies in the 2000 version of the Guidelines called on 
companies to “respect the human rights of those affected by their activities con-
sistent with the host government’s international obligations and commitments.”97 
Ruggie has pointed out, however, that this clause was an incomplete approach to 
business and human rights, as it implies that international human rights standards 
that a host state does not officially recognize do not apply to the company.98 The 
OECD updated the Guidelines again in 2011, this time including a new, full hu-
man rights chapter that was stated to be “consistent with the Guiding Principles 
on Business and Human Rights”. The chapter included explicit standards for 
companies on how to respect human rights, including conducting human rights 
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due diligence (a core component of the UNGPs; see below), and it provided 
information for companies about different operating contexts.99 
 Also in the year 2000, the UN once again took action to provide standards for 
transnational corporate conduct and established the UN Global Compact 
(UNGC). The UNGC can be conceived of essentially as a global public-private 
partnership for promoting corporate social responsibility (CSR). The idea for the 
UNGC came from an address given in January 1999 by then UN Secretary-Gen-
eral Kofi Annan, who challenged business leaders to embrace respect for human 
rights, labor rights, and the environment. The UNGC was then launched in July 
2000 to much fanfare and became known as one of Annan’s signature achieve-
ments.100 The Compact consists of ten broad principles for companies to address. 
The first two principles relate to human rights: (1) “Businesses should support 
and respect the protection of internationally proclaimed human rights; and” (2) 
“make sure that they are not complicit in human rights abuses.”101 Principles 3-6 
state that businesses should uphold five core labor rights (freedom of association, 
collective bargaining, elimination of forced labor, abolition of child labor, and 
elimination of employment discrimination). Principles 7-9 focus on environmen-
tal issues, and Principle 10 states that businesses should work against corrup-
tion.102 
 Annan appointed John Ruggie, then a special advisor to the Secretary-Gen-
eral, to develop the UNGC. Ruggie became a prominent advocate for the 
UNGC, speaking and writing about its importance for popular and academic au-
diences.103 The initiative was voluntary and required participating companies to 
communicate annually, through a “Communication on Progress” to the UNGC 
Office, their progress on implementing the ten principles. The UNGC also aims 
to provide information-sharing and to develop CSR solutions, although it was 
not intended to supplant regulation. In 2015, the UNGC gained proper recogni-
tion from states when the UN General Assembly passed a resolution recognizing 
its role in strengthening the capacity of the UN to partner with the private sector 
to advance its development goals. The G8 also recognized the UNGC’s role in 
fostering responsible business conduct.104 The UNGC has been enormously suc-
cessful in terms of attracting participants, including not only corporations, but 
also NGOs, city governments, business associations, foundations, and educa-
tional institutions. According to a database provided to the author by the UNGC 
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Office in March 2018, the UNGC had at that time 25,204 participants, of which 
7,029 were classified as companies. 
 Despite the UNGC’s success as measured by participation, it has been widely 
criticized by stakeholders in civil society and academia. Many observers have ar-
gued that the voluntary nature of the UNGC renders it weak and unable to do 
much to significantly improve corporate social performance.105 Deva, a leading 
scholar of business and human rights who has served on the UN Working Group 
on business and human rights (see below) has said that the UNGC deserves 
credit for promoting UN engagement with key non-state actors, although he ar-
gued that the Compact’s deficits undermine its mandate to promote responsible 
corporate conduct. In particular, the ten principles are “very general and vague”, 
participants have an imbalanced regional distribution, and a very high percentage 
of participants do not communicate their progress. It therefore “allows insincere 
corporate citizens to mix with sincere ones and thus, take undue advantage of 
the Compact’s goodwill.”106 The latter point is sometimes referred to as “blue-
washing” (greenwashing, but with UN colors), and empirical studies have con-
firmed that bluewashing occurs, with corporate members benefitting from the 
reputational gains associated with UNGC membership without making substan-
tial changes to their human rights and environmental practices.107 Notably, how-
ever, the UNGC secretariat today endorses government regulations that are pop-
ular with civil society activists, including support for mandatory human rights 
due diligence.108 UNGC criticisms are discussed further in Chapter Three, where 
the selection of UNGC data as an indicator for industry and civil society support 
for business and human rights is explained. 

  As the notion of assigning human rights responsibilities to corporations was 
finally gaining meaningful traction in global policymaking spheres, and in part 
because the UNGC was considered ineffective by some governments and civil 
society activists, there were moves to “harden” these soft law approaches and 
develop binding international rules for transnational corporate conduct. In Au-
gust 2003, the UN Sub-Commission on the Promotion and Protection of Human 
Rights approved the Norms on the Responsibilities of Transnational Corpora-
tions and Other Business Enterprises with Regard to Human Rights (the Norms). 
The Norms were drafted by the Sub-Commission’s Working Group on the 
Working Methods and Activities of Transnational Corporations. After a March 
2003 session with input from civil society, this Working Group agreed on a draft 
of the Norms – which were actually intended to become mandatory rules, not 
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just “norms” in the way the term is often used – to present to the Sub-Commis-
sion at its July-August session. Taking into account suggestions from public 
meetings, the Working Group adopted a revised version of the Norms and sent 
the text to the Sub-Commission for approval, which it granted in August 2003 
after deliberation. The Sub-Commission then forwarded the Norms to the UN 
Commission on Human Rights for consideration and asked the Commission to 
invite governments, UN bodies, specialized agencies, NGOs, and other inter-
ested parties to provide comments for the Commission’s March-April 2005 ses-
sion. NGOs were especially enthusiastic about the Norms and publicly wel-
comed the text.109 

The Commission, however, had not requested the Sub-Commission to de-
velop this draft, and only the Commission had the authority to adopt such a text. 
Proponents of the Norms argued that because the UDHR is addressed to all 
organs of society, companies should bear responsibility for human rights affected 
by business activities; thus, companies should have direct human rights obliga-
tions under international law. Human rights protection obligations had always 
been the exclusive legal purview of states. The authors of the Norms selected 
human rights that they deemed relevant for business and argued that not all rights 
were relevant (without clarifying the standard for determining relevancy), but – 
probably because the text was written by individual experts and not by govern-
ments – the Norms also went further and assigned to companies legal obligations 
for protecting human rights that governments did not yet recognize at an inter-
national level, such as the right to a living wage. The reaction from both business 
and from states was extremely hostile, especially as states felt that the text went 
beyond the rights that they were willing to recognize. The Commission thanked 
the Working Group for its efforts but did not approve the document and clarified 
that the Norms had no legal standing.110 Ultimately, the Norms amounted to 
nothing, but they galvanized actors around the debate on global business and 
human rights regulation, and disappointment in the Norms’ failure created an 
urgent sense that the UN must take some kind of further action on the issue. 

2.3 Protect, Respect and Remedy 
Given the lack of support among states for binding rules on business and human 
rights at that time and the political stalemate among stakeholder groups on the 
Norms, the UN Commission on Human Rights asked then UN Secretary-Gen-
eral Kofi Annan in July 2005 to appoint a Special Representative of the Secretary-
General on the issue of human rights and transnational corporations and other 
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business enterprises. Annan appointed John Ruggie, a Harvard University Pro-
fessor who had previously served as Annan’s Assistant Secretary-General for 
Strategic Planning and had helped to develop the UNGC and the Millennium 
Development Goals. Initially, Ruggie was tasked with identifying and clarifying 
existing standards and best practices for business on the issue of human rights, 
as well as the role of states in regulating business on human rights. He was also 
tasked with clarifying the meaning of two contested concepts in the business and 
human rights discourse: “complicity” and “sphere of influence”. To complete his 
tasks, Ruggie hired a team of researchers and conducted an initial round of sur-
veys of companies and governments. He went on to hold numerous multistake-
holder consultations on every continent in order to understand the views of busi-
ness, civil society, governments, academics, and individuals whose rights were 
violated by corporations.111 What was meant to be a two-year mandate to elabo-
rate existing standards culminated in Ruggie’s proposing Protect, Respect and Rem-
edy: a Framework for Business and Human Rights (the Framework) in his 2008 report 
to the UN Human Rights Council (UNHRC; the successor body to the Commis-
sion on Human Rights). The Framework was tripartite and identified the legal 
duties and policy rationales of states on business and human rights (the state duty 
to protect), the independent social responsibilities of business for human rights 
(the corporate responsibility to respect), and remedial mechanisms relevant for 
both states and companies (access to remedy).112 
 The first pillar of the Framework concerns the state duty to protect against 
human rights abuses, including those committed by third parties, such as corpo-
rations. This pillar identifies fulfilling the duty to protect human rights with re-
spect to business activities, as well as fostering a corporate culture respectful of 
human rights at home and abroad, as “an urgent policy priority for govern-
ments.”113 According to the Framework, governments were “uniquely placed to 
foster corporate cultures in which respecting rights is an integral part of doing 
business”, such as by supporting and strengthening market pressures on compa-
nies to respect rights by mandating human rights reporting, determining criminal 
liability for companies, and using leverage over state-owned enterprises.114 This 
pillar of the Framework also called for policy coherence across government de-
partments, including both vertical coherence (the implementation of commit-
ments) and horizontal coherence (where departments cease to work at cross pur-
poses). Policy coherence would also require a rethink of both the chilling effect 
that bilateral investment treaties have on regulatory innovation and the consider-
ation of human rights in export credit agencies’ work. Ruggie also used this pillar 
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to make a case for state action on business and human rights at the international 
level. States should, according to the Framework, share information about chal-
lenges and best practices to promote more consistent approaches to business and 
human rights through peer learning. Wealthier states could also assist other states 
with the technical or financial resources for effective regulation.115 Notably, the 
Framework sought to foster policy diffusion. Finally, the first pillar addressed the 
issue of business and human rights in conflict zones, stating, “Specific policy 
innovations are required to prevent corporate abuse, yet it seems that many states 
lag behind international institutions and responsible business in grappling with 
these difficult issues.”116 Suggested policy innovations include identifying indica-
tors to trigger alerts for companies operating in conflict zones and providing 
information and advice to help companies manage heightened risks.117 
 The second pillar of the Framework states that companies have a responsibil-
ity to respect human rights and outlines how they can meet this responsibility. 
Ruggie started by establishing which human rights were relevant to business and 
concluded that any attempt to specifically delineate a list of rights would “inevi-
tably run into the fact that companies can affect just about the entire spectrum 
of internationally recognized rights.”118 The Framework states that the responsi-
bility to respect exists independent of states’ duties and that companies should 
look at a minimum to the International Bill of Human Rights (which includes the 
UDHR, the International Covenant on Civil and Political Rights, its two Op-
tional Protocols, and the International Covenant on Economic, Social and Cul-
tural Rights) and the core conventions of the International Labour Organization 
(ILO).119 According to the Framework, companies should meet their responsibil-
ity primarily by conducting human rights due diligence, a novel concept that was 
inspired by companies’ existing risk management practices but was meant to go 
beyond material risks to the firm to include considerations of risks to external 
individuals and communities and to meaningfully engage them, as opposed to 
merely calculating probabilities.120 
 The Framework lays out four components for conducting basic human rights 
due diligence. First, companies should adopt a human rights policy that includes 
broad aspirational commitments as well as detailed guidance in specific func-
tional areas. Second, companies should conduct human rights impact assess-
ments to determine the human rights implications of both ongoing and proposed 
business activities. These assessments can be linked to existing risk management 
processes but need to include explicit reference to internationally recognized hu-
man rights. Third, companies should integrate human rights policies throughout 
the enterprise. They should correct for inconsistent and contradictory actions 
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such that human rights considerations are not isolated within the company. Ap-
propriate measures include leadership from the top, training to ensure con-
sistency, and building capacity for responding when unforeseen situations arise. 
Finally, the Framework states that companies should track their human rights 
performance, which involves varied processes depending on the sector. The 
Framework states that industry and multistakeholder initiatives, especially the 
UNGC, can enhance corporate human rights due diligence capacity by promot-
ing information-sharing, tool improvement, and the standardization of metrics.121 

Pillar two also attempts to define the concepts of sphere of influence and 
complicity, key tasks in Ruggie’s mandate. The Framework notes that sphere of 
influence is a useful metaphor for companies to think about human rights beyond 
the workplace, but it conflates different meanings of “influence”, including both 
companies’ activities causing harm and companies’ having leverage over actors 
who cause harm. The latter meaning may only fall within the scope of a com-
pany’s responsibility for human rights in certain circumstances. According to the 
Framework, companies’ responsibility includes avoiding complicity in human 
rights violations in both legal and non-legal terms. Complicity is defined as “in-
direct involvement by companies in human rights abuses – where actual harm is 
committed by another party, including governments and non-State actors.”122 

The third pillar of Protect, Respect and Remedy deals with access to remedies for 
rights-holders when companies have violated their rights. The Framework calls 
for the establishment of grievance mechanisms – both judicial and non-judicial 
– to provide this access, both as part of the state duty to protect and the corporate 
responsibility to respect. The Framework states that government regulation will 
have little impact without accompanying mechanisms to investigate, punish and 
redress abuses, while companies’ ability to respect requires a means for those 
who believe they have suffered harm to be able to bring this to the attention of 
the company and to seek remediation. Human rights treaty bodies had already 
expanded their recommendations for states to investigate and punish corporate 
human rights abuses and provide access to redress for individuals whose rights 
were violated. In addition to such judicial mechanisms, states can provide non-
judicial mechanisms, including agencies to oversee standards, publicly funded 
mediation services, national human rights institutions, and NCPs for the OECD 
Guidelines. The Framework also explains that corporate non-judicial mecha-
nisms can complement judicial mechanisms, especially in countries where courts 
are unable to provide adequate and effective remedy. Non-judicial mechanisms 
can also be state-based, especially when they are facilitated by national human 
rights institutions. According to the Framework, non-judicial mechanisms should 
meet six criteria: legitimacy, accessibility, predictability, equitability, rights-com-
patibility, and transparency.123 
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In June 2008, UNHRC unanimously welcomed the Framework, and numer-
ous governments, companies, industry associations, and NGOs praised Ruggie’s 
contributions to the development of a global public policy for business and hu-
man rights. UNHRC responded by extending Ruggie’s mandate by three years 
and tasked him with developing concrete guidance for governments and firms to 
implement the Framework. It became apparent that both states and companies 
were waiting for additional guidance from the Special Representative, as initial 
uptake of the Framework was almost non-existent.124 Some government actors 
wanted to start implementing the Framework almost immediately – for example, 
the UK Parliament Joint Committee on Human Rights, comprising members of 
both the Houses of Commons and of Lords, questioned in 2009 whether it was 
necessary to wait until 2011 to implement the Framework. The Joint Committee 
expressed its disagreement with the Confederation of British Industry that uni-
lateral action on business and human rights would create a competitive disad-
vantage for UK business and stated that it was “disappointed that the Govern-
ment appears to have ruled out unilateral policy measures to deal with the human 
rights impacts of UK companies operating overseas while the Special Repre-
sentative carries out his work, particularly as Professor Ruggie has encouraged 
states to do more. International debate should not preclude innovative policies 
at home.”125 

Ruggie continued to provide annual reports to UNHRC in 2009 and 2010 on 
his progress towards “operationalizing” the Framework, calling for states to 
begin taking action and praising the limited uptake of the Framework that had 
already occurred.126 Clearly, some actors were ready to begin implementing the 
Framework, but almost all governments waited for Ruggie to finalize his work in 
2011. Of note for the purposes of this thesis, Ruggie’s intention was always to 
produce only guidelines, voluntary for both states and companies, that were not 
linked to any coercion mechanism. Nor was he facilitating inter-state negotiation 
of a binding treaty; there was no guarantee of eventual policy harmonization, and 
the first-movers on the Framework would necessarily act as early adopters who 
could not be certain of successful diffusion. 
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2.4 UN Guiding Principles on Business and Human Rights 
Ruggie’s mandate culminated in a 2011 report called the Guiding Principles on Busi-
ness and Human Rights: Implementing the United Nations ‘Protect, Respect and Remedy’ 
Framework. The report specified 31 principles for states and companies to use as 
a blueprint for implementing the Framework, although in many ways the UNGPs 
have come to supplant the Framework in the business and human rights dis-
course (for example, virtually all existing NAPs focus on “implementing the 
UNGPs”). Ruggie posted a draft of the UNGPs online in November 2010 and 
opened the draft for public consultation in an online forum until January 31, 
2011. Input on the draft was relatively minimal: the only public comments from 
government stakeholders came from the EU and three individual states. A final 
version of the UNGPs, incorporating some of the input received, was released 
in March 2011, prior to the UNHRC session at which the final report would be 
presented. On June 16, 2011, the forty-seven members of the UNHRC formally 
approved the UNGPs by consensus.127 
 It is beyond the scope of this history section to provide a thorough account 
of the UNGPs and Ruggie’s final report to the UNHRC. The Guiding Principles 
are “lengthy and complex”, as Ruggie describes them, and came with a compan-
ion report and four even longer addenda with additional information and guid-
ance in specific areas.128 Briefly, the UNGPs are divided along the same lines as 
the Framework, with pillar one explaining the state duty to protect human rights, 
pillar two explaining the corporate responsibility to respect human rights, and 
pillar three focusing on access to remedy. Each pillar is then divided further ac-
cording to “foundational principles” and “operational principles”. Each principle 
is accompanied by extensive commentary with an elaboration on what govern-
ments or businesses can do to implement the principle.129 
 Principles 1 and 2, the foundational principles of pillar one, explain that states 
must protect against human rights abuses within their territory and/or jurisdic-
tion by third parties, and that states should set out clearly the expectation that all 
business enterprises domiciled in their territory and/or jurisdiction respect hu-
man rights throughout their operations. Principles 3-10 are the operational prin-
ciples for pillar one. These principles advise states to take a variety of actions to 
meet their duty to protect, including: enforcing laws; providing guidance to busi-
ness; encouraging and requiring businesses to communicate how they address 
their human rights impacts; taking additional steps for state-owned or state-sup-
ported businesses; exercising human rights oversight when contracting with busi-
ness enterprises; promoting respect for human rights by businesses with which 
they conduct commercial transactions; helping businesses operating in conflict 
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zones to avoid involvement with abuses; ensuring cross-departmental policy co-
herence; maintaining adequate domestic policy space for business and human 
rights, such as in investment treaties; and working within multilateral institutions 
to ensure that these institutions do not constrain member states from meeting 
their duty to protect, to encourage these institutions to promote business respect 
for human rights, and to draw on the UNGPs to advance international coopera-
tion on business and human rights challenges.130 Principle 3 notably says that 
“States should not assume that businesses invariably prefer, or benefit from, State 
inaction, and they should consider a smart mix of measures – national and inter-
national, mandatory and voluntary – to foster business respect for human 
rights.”131 The term “smart mix” has gained traction in the international discourse 
on business and human rights, especially when discussing the combination of 
measures included in NAPs – a term that will be relevant for the comparison in 
Chapter Six of the French and Swedish NAPs, for example. 
 Principles 11-15 are the foundational principles of pillar two on the corporate 
responsibility to respect. These principles hold that businesses should avoid in-
fringing on human rights and reiterates the Framework’s call for business to look, 
at a minimum, to the International Bill of Human Rights and the fundamental 
rights set out in the ILO’s Declaration on Fundamental Principles and Rights at 
Work (covering the same rights as the aforementioned core conventions). These 
principles state that meeting the corporate responsibility to respect requires 
avoiding causing or contributing to adverse human rights impacts and seeking to 
prevent or mitigate these impacts. They also state that the responsibility applies 
to all enterprises regardless of size, sector, operational context, or ownership 
structure. Business enterprises must have in place, in order to meet their respon-
sibility, policies and processes including a policy commitment on human rights, 
a human rights due diligence process to identify, prevent, mitigate and account 
for the enterprise’s human rights impacts, and processes to enable remediation 
of adverse human rights impacts.132 
 The operational principles of pillar two, Principles 16-24, specify how these 
policies and processes should be designed. An enterprise’s human rights policy 
should be approved at the most senior level of the enterprise, stipulate its human 
rights expectations of personnel and partners, be publicly available and commu-
nicated both internally and externally, and be reflected in operational policies and 
procedures in order to embed it throughout the enterprise. Human rights due 
diligence should then cover adverse impacts that the enterprise may cause or 
contribute to and be ongoing, recognizing that human rights risks may change. 
Due diligence should include identifying and assessing potential adverse human 
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rights impacts by drawing on human rights expertise and conducting meaningful 
consultation with affected stakeholders. Findings from these assessments should 
then be integrated across relevant internal functions, including assigning respon-
sibility to the appropriate level and enabling effective responses in internal deci-
sion-making and budget allocation. Businesses should then track the effective-
ness of their responses in order to verify whether adverse human rights impacts 
are being addressed, using qualitative and quantitative indicators and drawing on 
feedback from internal sources and external affected stakeholders. Then, in order 
to account for how they address their human rights impacts, enterprises should 
communicate their findings externally, providing information that is sufficient to 
evaluate the adequacy of the response. Where the enterprise identifies adverse 
impacts, it should provide for or cooperate in legitimate remediation processes. 
Finally, the principles advise on operating contexts, stating that in all contexts, 
enterprises should comply with applicable laws, honor internationally recognized 
human rights even when faced with conflicting requirements, and treat the risk 
of causing or contributing to human rights abuses as a legal compliance issue in 
every context. Where actions must be prioritized, enterprises should seek first to 
prevent and mitigate those that are deemed most severe.133 
 Pillar three consists of principles for both states and corporations to imple-
ment. Principle 25, the pillar’s foundational principle, states that as part of their 
duty to protect, states must take appropriate steps to ensure access to effective 
remedy within their jurisdiction. The operational principles, Principles 26-31, are 
divided according to guidelines for state-based judicial mechanisms and non-
state-based grievance mechanisms. For state-based judicial mechanisms, states 
should take appropriate steps to ensure the effectiveness of domestic judicial 
mechanisms when addressing business-related human rights abuses, including 
removing barriers to access. They should also provide effective and appropriate 
non-judicial grievance mechanisms alongside judicial mechanisms. On non-state-
based grievance mechanisms, states should consider ways to facilitate access, and 
business enterprises should establish or participate in effective operational-level 
grievance mechanisms for individuals and communities who may be adversely 
affected. Principle 31 concludes by elaborating on the six criteria laid out in the 
Framework for effective non-judicial grievance mechanisms, adding a seventh 
criteria – that they should be a source of continuous learning – and, for those at 
the operational level, an eighth criteria – that they should be based on engage-
ment and dialogue.134 
 The UNHRC decided after endorsing the UNGPs in 2011 that it was neces-
sary to promote global uptake of these guidelines. Uptake of the Framework 
prior to that point had been minimal, and even for the first year after the UNGPs 
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were endorsed, states and companies were slow to begin implementing them.135 
Within a month of endorsing the UNGPs, UNHRC established a “Working 
Group on the issue of human rights and transnational corporations and other 
business enterprises” that was to consist of five independent experts for an initial 
period of three years. The Working Group’s main tasks were to “promote the 
effective and comprehensive dissemination and implementation of the Guiding 
Principles”, as well as to identify and promote good practices; to support efforts 
to promote capacity-building and use of the UNGPs; to conduct country visits 
and respond to invitations from states; to continue exploring options and making 
recommendations at the national, regional and international levels for enhancing 
access to remedies; to integrate a gender-perspective throughout the work of the 
mandate; to work in close cooperation and coordination with other entities at the 
UN; to develop a regular dialogue and discuss possible areas of cooperation with 
governments and other relevant actors; to guide the work of an annual Forum 
on Business and Human Rights (also established by the same resolution); and to 
report annually to the UNHRC and UN General Assembly (UNGA).136 Fourteen 
companies and thirteen governments, covering countries from most world re-
gions, gave recommendations on what the Working Group should do, but only 
Sweden and the UK (both subsequent early adopters of NAPs) called for guid-
ance on developing regulatory policies.137 
 The Working Group immediately began to encourage governments to adopt 
NAPs on business and human rights. In its first report to the UNHRC in 2012, 
the Working Group stated that it would encourage efforts to implement the 
UNGPs by directly engaging with relevant actors, including by encouraging states 
to develop “national plans of action and capacity-building efforts that have a 
bearing on implementation.”138 The Working Group’s first report to the UNGA 
further elaborated that it had initiated two projects supporting implementation 
of the UNGPs, one of which concerned supporting governments “in the elabo-
ration of national plans of action to implement the Guiding Principles”.139 The 
report also documented efforts to assist the governments of the UK, the US, and 
the Netherlands in elaborating plans for national implementation of the UNGPs 
(notably, all early adopters).140 Both of these reports also noted that the European 
Commission had called on EU member states to adopt national plans for imple-
menting the UNGPs by the end of 2012 (a deadline that obviously lapsed, as 
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shown in Chapter Four), indicating that other IOs were beginning to promote 
adoptions of NAPs shortly after the UNGPs were finalized.141 

2.5 Towards a new legally binding instrument 
This history has provided an overview of the evolution of business and human 
rights as a distinct policy field. While corporate human rights violations are noth-
ing new, and although there have been numerous efforts to regulate the human 
rights conduct of corporations at a global level, consensus on the issue was elu-
sive until the past decade, and the vocabulary of business and human rights is 
also quite new. Still, not all actors have embraced the UNGPs, despite the fact 
that the Working Group continues to actively promote their implementation and 
that other IOs have also promoted the guidelines. Some governments found the 
UNGPs to be a palatable global public policy development with positive impli-
cations, but one that lacked sufficient force; these governments preferred instead 
to develop legally binding rules. 

Some NGOs and academics were also (possibly more) disappointed by the 
lack of enforcement mechanisms for the UNGPs and remained committed to 
the idea of resurrecting some version of the so-called Norms. For example, in 
letters to the Financial Times in the months leading up to the publication of the 
final draft of the UNGPs, Ruggie and leading activists at Amnesty International 
and Human Rights Watch sparred over the lack of mandatory measures in the 
UNGPs.142 Some academics, however, argued that the Framework’s concept of 
human rights due diligence could alter corporate behavior and eventually lead to 
binding legal duties for all corporations.143 
 The Ecuadorian Government in particular claimed to be unsatisfied with the 
lack of legally binding rules for all states (discussed in greater detail in Chapter 
Four). Collaborating with South Africa to draft and cosponsor a UNHRC reso-
lution, Ecuador pushed the UN body to adopt in July 2014 a resolution that 
would create the “Intergovernmental Working Group to elaborate an interna-
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tional legally binding instrument on transnational corporations and other busi-
ness enterprises with respect to human rights” (IGWG).144 This resolution con-
stituted the first effort since the Norms had failed in 2005 to draft a treaty regu-
lating the human rights conduct of business. In July 2018, the IGWG presented 
the “Zero Draft” of the legally binding instrument, which opened for stakeholder 
input in October of that year.145 The draft was criticized even by those who gen-
erally supported having clearer regulations and stronger remedies that exceeded 
the soft law approach of the UNGPs. In particular, legal analysts argued that the 
Zero Draft did not clarify which companies were covered by the instrument, as 
it addressed only large transnational corporations, which might simply restruc-
ture as a series of smaller national entities, thus providing immunity to smaller 
enterprises and those that only operated domestically.146 

The IGWG presented its Revised Draft in July 2019, which attempted to di-
lute the exclusive focus on transnational corporate conduct, stating that the in-
strument “shall apply, except as stated otherwise, to all business activities, includ-
ing particularly but not limited to those of a transnational character.”147 The Re-
vised Draft defines business activity as being “of a transnational character” if it 
is undertaken in more than one national jurisdiction or state, if it is undertaken 
in one state through any contractual relationship but preparation, planning, di-
rection, etc. take place in another state, or if it is undertaken in one state but has 
substantial effects in another state.148 The Revised Draft also stated that it covers 
“all human rights” without further clarifying which rights are covered.149 In Au-
gust 2020, the IGWG presented its Second Revised Draft, which maintained the 
focus on transnational conduct with a caveat extending responsibility to all busi-
ness enterprises. This draft also defined “all human rights” as including the rights 
in the UDHR and “any core international human rights treaty and fundamental 
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ILO convention to which a state is party, and customary international law.”150 
The Second Revised Draft has been praised by some civil society organizations, 
although it is also accused of watering down previous drafts and of having short-
comings that have not been addressed since the release of the earlier drafts. Most 
governments and companies appear to remain uninvolved and uninterested in - 
or outright opposed to – the development of this instrument.151 Work continues 
on the development of a legally binding instrument at the time of publication of 
this thesis. 
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3. A Theoretical Framework for Explaining 
Early Adoption 

Next week? That’s like the worst thing you can say to an early adopter! 
-Phil Dunphy 

 
 
The literature review in Chapter One showed that while political scientists have 
made some progress towards understanding the phenomenon of early adoption, 
there remains no coherent theory for explaining or predicting when a govern-
ment will (not) be an early adopter. The few extant studies focus on the charac-
teristics and classifications of pioneer-types without examining whether these 
characteristics function as or contribute to causal explanations, and without sys-
tematically considering multiple explanations or their interactions. Studies that 
categorize pioneers do sometimes factor in “strategic” considerations of the 
adopting governments, but such studies have not gone as far as proposing an 
explanatory theoretical framework.152 Moreover, such studies are largely con-
fined to strategic adoptions within a federal system, especially the EU. Kollman, 
for example, made a helpful contribution to understanding the motivations for 
interdependent early adoption, but her study is situated within the federalist lit-
erature and focuses specifically on diffusion within a “European policy commu-
nity”.153 This chapter builds on such previous scholarship and intends to move 
toward a political science theory of early adoption. The theoretical framework 
laid out in this chapter serves as an analytical tool for an empirical investigation 
of the research question. 

A departure point of this chapter is that there are two levels in the logics of 
policy adoption: the domestic decision to adopt and the process of adoption; 
and the international concerns of the adopting government, where policy adop-
tion is necessarily interdependent as governments are always aware of their po-
sition vis-à-vis other governments. The chapter distills from international rela-
tions and political economy literatures four distinct motivational explanations 
for early adoption, rooted in different schools of IR theory, all of which can 
entail two levels of political calculations. The chapter thereby challenges and 
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expands on previous scholarship on early adoption of environmental policies, 
which has paid scant attention the wider international relations literature. It con-
siders the temporal implications of these theoretical insights to develop a theo-
retical framework for systematically studying early adoption. 

The chapter proceeds by explaining first what is meant by early adoption. It 
then continues with an introduction to four theorized motivational logics and a 
reflection on the use of multicausal theory. It then explains each motivation in 
detail. For each motivation, the chapter first lays out the basic assumptions of 
the motivation and then proceeds to show how these assumptions translate into 
actions. It then explains the theoretical expectations implied by each motivation 
and derives from these expectations hypotheses that will be examined through 
quantitative testing and comparative case studies in subsequent chapters. The 
chapter then considers potential interactions between the four motivations, and 
then summarizes and concludes. 

3.1 What is an early adopter? 
The prevailing method of adopter categorization in diffusion of innovations the-
ory has since the 1960s been based on the S-shaped curve of diffusion. When 
plotting adoptions of an innovation over time on a frequency basis, one should 
usually find a normal, bell-shaped curve. If one plots the cumulative number of 
adopters, the result is an S-shaped curve, although it displays the same data (see 
Figure 3.1). The S-shaped curve rises slowly at first as there are only a few 
adopters and then accelerates to a maximum until half of the decision-makers in 
the system have adopted the innovation; it then increases at a gradually slower 
rate as there are fewer remaining decision-makers to adopt the innovation. One 
only finds a full S-shaped curve in cases of successful diffusion through the popu-
lation. Plotting adoptions by organizations and other entities, as opposed to in-
dividuals, over time should also produce the same curves. These can include state 
and national governments, as well as other types of organizations.154 

Rogers uses the mean (�̅�𝑥) and standard deviation (sd) to divide a normal 
adopter distribution into five categories: (1) innovators, (2) early adopters, (3) 
early majority, (4) later majority, and (5) laggards. The dark blue line shows a 
normally distributed bell curve, broken down according to adopter categories 
calculated by standard deviation. The yellow line shows an S-shaped diffusion 
curve that plots cumulative adoptions of the same innovation. This figure depicts 
a complete, or “successful”, diffusion process. 
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Figure 3.1: Diffusion of Innovations Curves 

 
This thesis focuses on the early adopter category. Before proceeding, a note 

on the innovator vs. early adopter category distinctions: in diffusion theory, in-
novativeness is a continuous variable without clear chasms between the adopter 
categories. Innovators are often obsessed with “venturesomeness” and have a 
large appetite for risk, but they socialize primarily in an exclusive, cosmopolite 
circle (at least, when the adopters are individuals). Early adopters are more inte-
grated into the local social system than are innovators.155 It is true that there are 
in general distinguishing features between the two types of earliest adopters, but 
this thesis will look at adopters in the first 15% of potential total adopters. Rogers 
maintains that these two adopter categories are distinct but concedes that they 
could be combined into a single category, especially to create symmetry when 
plotting the diffusion curve.156 The policies (NAPs) analyzed in this thesis are 
meant to implement global guidelines; thus the categorization of innovators who 
developed the policy to be adopted is somewhat complicated by its global govern-
ance context: innovators may at least in some sense be entities (such as individual 
experts at the United Nations) who cannot themselves adopt an innovation (that 
was intended for national governments to adopt). Moreover, there are simply few 
or no sovereign states (with rare, debatable exceptions like North Korea, or pos-
sibly Syria and Iran) that can be thought of as truly removed from “social sys-
tems” such as international institutions or bilateral exchange, although (as is dis-
cussed in the normative section below and the empirical chapters of this thesis) 
governments can be relatively more or less embedded in such systems. 
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As an ideal type, early adopters have a higher degree of opinion leadership 
than any other adopter category, and potential adopters look to them for infor-
mation about an innovation. Change agents often see this type of adopter as a 
local missionary to accelerate an innovation’s diffusion. In this sense, early 
adopters are respected by their peers and tend to have central positions in com-
munication networks within the systems in which they operate.157 In the world of 
states, an example of what this could mean in reality would be a government to 
which other governments look for advice or examples on how to govern. They 
may interact with experts or international organizations (IOs) that inform them 
about innovative policy solutions and thereby function as change agents. Early 
adopting governments may also occupy prominent positions in IOs – for exam-
ple, having a seat on the UN Security Council – and other institutionalized net-
works where policy is discussed. 

Early adoption carries certain risks. The most innovative adopters “must be 
able to cope with a high degree of uncertainty about an innovation at the time 
[it] adopts” because of possible losses associated with the innovation.158 Early 
adopters decrease uncertainty about a new idea for later adopters by being able 
to convey an evaluation of the innovation to others in the population. They thus 
tend to be adopters who are generally more able to cope with uncertainty and 
risk than are later adopters.159 For governments, there are a number of risks as-
sociated with early adoption. The literature on policy diffusion has shown that 
governments can learn from other governments’ experiences, both in terms of 
how effective a policy was in another polity and what the political consequences, 
such as impact on public opinion, for adopting the policy were. Learning thus 
facilitates cross-border policy transfer.160 In some policy areas and in some cases, 
regulatory innovation can create externalities for the early adopter, especially 
when it is the very first government to adopt the new regulation and when com-
pliance is difficult or costly. These negative externalities can create competitive 
challenges for the government’s own regulated subjects, e.g., national firms.161 
Not knowing whether a policy will “work”, whether the public will support it, or 
whether companies incorporated in the jurisdiction will be put at a competitive 
disadvantage in global markets, governments may certainly see early adoption of 
a policy innovation as risky behavior. 
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3.2 Proposing a theoretical framework 
An immediate and persistent challenge in developing any such theoretical frame-
work is issue specificity. Most of the existing research on early adoption comes 
from the environmental politics literature, with some relevant research coming 
from work on treaty ratification and LGBT rights. This narrow focus leads to 
some important questions. Is the limited literature on policy pioneering, focused 
almost exclusively on environmental policies, able to be generalized for other 
issue areas? Do theories of international economic cooperation and regulatory 
harmonization apply when regulations correct for social, rather than financial, 
market problems? Are explanations of treaty ratification analogous to imple-
mentation of nonbinding policy guidelines? And do theories of diffusion gener-
ally work differently in early stages? By extracting theoretical insights from pre-
vious scholarship and drawing further on the wider political science literature, it 
is feasible to construct a more coherent analytical framework for the study of 
early adoption. Based on a reading of the literature then, I integrate potential 
explanations for early adoption into four categories of motivational logics: 
  
1. Normative – the government adopts a policy because of a normative posi-

tion on a particular (social, economic, environmental) objective 
2. Reputation – the government seeks to improve its image or garner legiti-

macy in the international community 
3. Competition – the government seeks to gain a competitive edge on other 

states in “races to the top” (or bottom) 
4. Domestic lock-in – the government adopts a policy to “tie the hands” of 

future national governments 
 

The framework seeks to disentangle some overlapping strands of the theoret-
ical insights that inform these four proposed explanatory logics, which derive 
from several schools of international relations and political economy theory and 
research. This is not to suggest that any one motivational force must necessarily 
operate in isolation or that they are invariably based on only one school of 
thought. Much of the theory discussed below derives in part from variants of 
liberalism, and as the liberal scholar Andrew Moravcsik states: 

[I]t is not always appropriate to employ a monocausal theory. If foreign policy-
making is a process of constrained choice by purposive states, a view shared by 
realist, institutionalist, and liberal theory, there may well be cases in which a combi-
nation of preferences and constraints shapes state behavior. In such cases, a multi-
causal synthesis, one that treats these theories not as substitutes but as comple-
ments, is required.162 

 

                                                      
162A. Moravcsik, “Taking Preferences Seriously: A Liberal Theory of International Politics”, Inter-
national Organization, 51/4 (1997), p. 542. 



56 

In this particular study, National Action Plans can certainly be classified as for-
eign policies in many cases, as will be discussed in the case study chapters, alt-
hough Moravcsik’s argument for multicausal explanations can reasonably be ex-
tended to other types of public policies that are adopted, at least in part, interde-
pendently. While accepting that multiple explanations may interact to motivate 
early adoption, there are distinctions between such motivating factors before they 
coalesce, which are sometimes confused or contested in the literature, and the 
terms employed here do not always have the same meaning in other studies. I 
note, therefore, that my use of the four terms should be understood as defined 
in the present thesis, and not necessarily as they are sometimes used in the wider 
literature. 

3.2.1 Normative 
The first proposed motivation for early adoption is normative, here defined as the 
government’s adoption of a policy because of a normative commitment to the 
policy contents. Norms are generally understood to mean “a standard of appro-
priate behavior for actors with a given identity”.163 A normative commitment 
facilitates early adoption in two complementary ways. First, the government will 
be more interested than others in implementing the policy innovation due to 
both domestic and international factors. Second, the government is likely to al-
ready have similar cherished policies domestically, lowering the burden of policy 
adjustment to implement international rules.  An underlying assumption of the 
normative motivation is therefore that adopters of a policy care about the sub-
stantive content of the policy they are adopting, especially if they are early 
adopters. Genuine support for a policy comes from the government’s own pref-
erences, as well as the “fit” of the policy with existing policies or practices in the 
state. This section shows that one finds support for this theorization of norma-
tive motivation at the intersection of liberal and constructivist theory: ideational 
liberalism, also called liberal constructivism, holds that governments’ prefer-
ences derive from the values supported by the actors that have power in the 
polity. Governments promote these values internationally, and views on what 
would constitute appropriate behavior converge across states through socializa-
tion processes. 

Being normatively committed relates to a government’s preferences. The 
normative motivation need not necessarily derive from benevolence, the defini-
tion of which is anyways subject to contestation, but it assumes that policy adop-
tion reflects the government’s genuine preference for the policy and the objec-
tive the policy aims to achieve. Scholarship on the politics of international hu-
man rights treaty ratification has demonstrated the explanatory power of nor-
mative concerns in a state’s decision to ratify a human rights treaty. Beth 
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Simmons calls certain governments sincere ratifiers: those that “value the content 
of the treaty and anticipate compliance.”164 She writes, “One of the primary rea-
sons governments commit themselves to and their state institutions to interna-
tional human rights treaties is that they genuinely support the content of those 
treaties. After all, governments are the principals that participate in the treaty-
making process itself.”165 Simmons theorizes that the content of the treaty to be 
signed 

…will be quite close to the preferences of some governments (and the polities 
they govern), and highly threatening to others. It therefore should not be surpris-
ing that many states ratify fairly readily: They participated in the negotiation pro-
cess and on the whole favor the treaty’s contents. It makes sense, then to assume 
that treaty commitments are not completely disingenuous: Most governments ratify 
treaties because they support them and anticipate that they will be able and willing 
to comply with them under most circumstances.166 

 
One should, based on these insights above, also expect that “governments with 
a deep historic commitment to democratic governance” would be “among the 
earliest ratifiers” of human rights treaties – and thus potentially the earliest 
adopters of business and human rights policies.167 

If preferences manifest as or motivate policy adoption, then a policy innova-
tion close to a government’s preferences, and thereby similar to its existing pol-
icies or practices, should be more swiftly adopted. Simmons posits that while a 
government’s willingness to ratify a treaty “will largely reflect the values and 
practices of each individual government,” “the nearer a treaty is to a govern-
ment’s ideal point, the more likely that government is to commit” because of 
smaller necessary policy adjustments.168 As Baccini and Koenig-Archibugi put 
it, “the burden of ratification is probably lower when a state has already imple-
mented the policies required by the convention or when a state can afford to 
implement the required policy adjustments.”169 In the environmental area, a 
“misfit” between international policy goals and domestic policy precedent, in 
the absence of domestic actors pressuring public authorities to bear implemen-
tation costs, is a deterrent to domestic adoption of the international policy. In 
one study on environmental policies, for example, Börzel found that “if an EU 
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policy challenges existing domestic policies, its implementation imposes consid-
erable costs, which public administration is little inclined to bear.”170 So where a 
state is normatively committed to the content of a treaty or directive (possibly 
analogous to “guidelines” such as the UNGPs) it is reasonable to expect that the 
state’s existing laws or policies would make ratification of the  treaty, or adoption 
of the new policy, not only a comfortable fit ideologically, but also relatively 
cost-free. 

Domestic conditions and precedents thus inform the government’s willing-
ness to adopt swiftly. Commitment to an international convention “is more 
likely when it embodies values supported by the political parties or groups in 
power and, relatedly, when the political system provides effective channels of 
influence to the main beneficiaries of the policies mandated by the conven-
tion.”171 Such domestic factors are not decoupled from international motivating 
forces. Ideational liberalism,172 or liberal constructivism,173 wherein the prefer-
ences that states promote internationally originate in domestic commitments to 
particular values and institutions, is foundational to the normative motivation 
for early adoption and provides insights into how early adopters behave. Idea-
tional liberalism focuses on the compatibility of social preferences across funda-
mental goods, including socioeconomic regulation, of which business and hu-
man rights policy is one example. Ideational liberal theory “views the configura-
tion of domestic social identities and values as a basic determinant of state pref-
erences and, therefore, of interstate conflict and cooperation.”174 Ideational 
liberalism defines social identity as “the set of preferences shared by individuals 
concerning the proper scope and nature of public goods provision, which in 
turn specifies the nature of legitimate domestic order by stipulating which social 
actors belong to the polity and what is owed them.”175 Put simply, a govern-
ment’s approach to international interactions and its motives for international 
policy cooperation will depend upon its domestic values. 

That state preferences for international policies come from domestic social 
actors is supported empirically in the literature, as civil society organizations and 
other interest groups at the domestic level play a key role in “empowering” in-
ternational norms within a state. According to Checkel, two distinct mechanisms 
empower international norms domestically: the first involves non-state actors 
and policy networks uniting in support of an international norm and coercing 
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decision makers to adopt the norm, while the second involves a process of learn-
ing from leading agents who adopt the international norms.176 Since govern-
ments necessarily require other governments from which to learn, the former 
mechanism has better explanatory potential for early adoption and is more rele-
vant here. Börzel has shown, as noted above, that domestic actors can pressure 
a government to adopt a policy quickly, overcoming policy misfits that would 
otherwise lead reluctant governments to become laggards.177 Jänicke also finds 
that the relative strength of a green advocacy coalition within a country is a sig-
nificant determinant of whether that country’s government will be a pioneer of 
environmental regulations.178 

On the international side of norm empowerment, international institutions 
may shape a government’s normative commitments and prime it for early adop-
tion of policy innovations in the area to which it has such a commitment. Soci-
ological institutionalists hold that states commit to policies when doing so con-
forms to a norm of appropriate behavior prevalent in their peer group.179 March 
and Olsen state that political actors are assumed to “associate certain actions 
with certain situations by rules of appropriateness. What is appropriate for a 
particular person in a particular situation is defined by the political and social 
system and transmitted through socialization.”180 Johnston defines socialization 
as a “process by which social interaction leads novices to endorse ‘expected ways 
of thinking, feeling and acting.’”181 The main themes of socialization are that it 
“is most evidently directed at, or experienced by, novices and newcomers,” and 
that the values, roles and understandings held by a group that constitutes the 
society in which the actor becomes a member are internalized by the actor.182 
Bearce and Bondanella argue from a constructivist perspective that institutional 
socialization makes member-state interests more similar over time within inter-
governmental organizations.183 Thus, similar patterns of normative motivations 
may be observed among governments with similar histories of international or-
ganization membership or international regime participation, while novices and 
newcomers to an institution may quickly assume these motivations for policy 
adoption to gain acceptance within the group. 
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International socialization mechanisms – persuasion and social influence – 
may also be at work in shaping what states consider to be norms of appropriate 
behavior, which is largely consistent with the expectations of ideational liberal-
ism.184 Liberal theorists broadly maintain that:  

…state preferences may reflect patterns of transnational societal interaction. While 
state preferences are (by definition) invariant in response to changing inter-state 
political and strategic circumstances, they may well vary in response to a changing 
transnational social context. In the political economy for foreign economic policy, 
for example, social demands are derived not simply from ‘domestic’ economic as-
sets and endowments, but from the relative position of those assets and endow-
ments in global markets.185 

 
According to liberal theory, “the expected behavior of any single state - the strat-
egies it selects and the systemic constraints to which it adjusts – reflect not 
simply its own preferences, but the configuration of preferences of all states 
linked by patterns of significant policy interdependence.”186 Two levels of anal-
ysis (domestic/international) and two logics based on separate schools of inter-
national relations theory may seem complicated and counterintuitive within a 
single motivational logic for early adoption but are, based on this insight, actually 
complementary. As Moravcsik puts it, “the position of particular values in a 
transnational cultural discourse may help define their meaning in each society. 
In this regard, liberalism does not draw a strict line between domestic and trans-
national levels of analysis.”187 This complementarity returns the focus to the do-
mestic empowerment of internationally promoted norms and how Checkel ar-
gues that Moravcsik’s theory of liberalism and the work of social constructivists 
are potentially incomplete in theoretical-methodological silos and should be 
“bridged”.188 So a government’s motivation for early adoption may be normative 
if deriving from domestic actors promoting the policy, from international insti-
tutions leading member states to adopt the policy, or especially from a combi-
nation of the two. 

The normative motivation derives especially from ideational liberalism, tak-
ing into account the early adopter’s preferences for the content of the policy it 
is adopting. The government’s preferences are formed by domestic factors, as 
well as the position of those factors in the international system, shaped by so-
cialization processes. Where preferences have led the government to prior adop-
tions of similar policies, the fit with the novel policy is assumed to facilitate early 
adoption. From these insights, one draws the following hypothesis: 
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Hypothesis 1: The more normatively committed the government is to a policy area, the more 
likely it is to be an early adopter of a policy innovation in that area. 
 

In terms of policies for business and human rights, one might therefore expect 
that the early adopters of NAPs are governments with a strong commitment to 
internationally recognized human rights. Such a finding would be reflected in 
how well the government protects and respects human rights domestically, as 
well as in the international legal commitments the government has made or other 
relevant human rights policy or legislative instruments it has implemented. Gov-
ernments’ historic commitment to democratic governance should also demon-
strate the strength of this commitment. One would also expect such a strong 
commitment to be reflected in the government’s embeddedness in a normative 
community of states working on human rights issues, especially business and hu-
man rights issues. Participation in relevant international organizations would 
function as a conduit for socialization processes that led the government to un-
derstand business and human rights policy adoption as appropriate behavior. 

One would also expect the bridging between domestic and international levels 
of analysis to be represented by greater levels of domestic actors’ promotion of 
human rights, especially pertaining to business. The UNGPs could be empow-
ered domestically by businesses lobbying for domestic implementation of the 
guidelines to ensure a level playing field, or by NGOs pushing their governments 
for better business and human rights policies to protect vulnerable groups, either 
at home or abroad. Findings of high levels of corporate self-regulation on the 
issue of human rights preceding the adoption and robust civil society participa-
tion in decision-making within the polity would both lend credence to this argu-
ment. 

As a qualification to the theoretical expectations laid out here, it is worth 
noting that adopting a NAP on business and human rights is not identical to 
signing an international human rights treaty. NAPs tend to focus on implement-
ing the UNGPs, which codify existing international law into specific state duties 
vis-à-vis corporate conduct, but adopting a NAP does not bind the state under 
international (or even necessarily domestic) law. Nevertheless, the analogy is 
theoretically useful for understanding policy adoption. The UNGPs can be com-
pared to a treaty open for ratification, with NAP adoption analogous to ratifica-
tion. (A more appropriate comparison may be to think of the UNGPs as analo-
gous to an EU directive, albeit one that is nonbinding on member states.) As 
discussed in Chapter Two, the UNGPs on which NAPs are based were not ne-
gotiated by states but were instead proposed by Ruggie, based on multistake-
holder consultations, and “endorsed” by the members of the UNHRC at the 
time. The analogue to treaty negotiation in the case of business and human rights 
may therefore be states that were party to the UNHRC during Ruggie’s mandate, 
as these governments were at least supportive of the process of developing the 
UNGPs and ultimately came to endorse them as a global standard for what na-
tional governments should do to protect human rights from corporate abuse. 
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3.2.2 Reputation 
The second potential motivation for early adoption relates to a government’s 
concern for its international reputation. This concern can focus on both improv-
ing a tarnished reputation or maintaining a good reputation. The reputation mo-
tivation is predicated on several assumptions. First, governments care about how 
other governments, as well as the public, perceive them and will act strategically 
to improve or preserve their reputation. Second, concerns about reputation are 
a component of social influence processes and create shared understandings of 
socially appropriate behavior against which reputations are assessed. Third, rep-
utations can be improved or damaged in international politics. Just as prestige 
can be maximized through conformity to “good” behavior, so can reputations 
be sunk by “bad” behavior. The following section shows how governments may 
be aware of the reputational risks of their actions and strategize to improve upon 
a bad reputation or maintain a good reputation in order to reap rewards, whether 
perceived or actual, material or social. 

This theory of reputation in international politics is based firstly on the as-
sumption that governments do care about their image among other govern-
ments. A government’s preoccupation with its reputation begets what Simmons 
calls “strategic ratification” or a “false positive” in the case of human rights trea-
ties, which “can produce good press or an improved image with audiences both 
at home and abroad. That governments enjoy the positive publicity associated 
with treaty ratification is indicated by their tendency to publicize their ac-
tions.”189 Governments may also think that policy adoption and the reputation 
that goes with it will have actual material benefits, such as impressing investors 
by using regulation or commitments to human rights as an indication of strong 
domestic rule of law. They may also do so to garner praise or to avoid criticism 
from external audiences, including governments of peer states and activists.190 

Rationalist institutionalists were among the first international relations schol-
ars to engage with the concept of reputation. Keohane showed why a govern-
ment might care about its reputation enough to adopt a policy that bears (seem-
ingly) high costs, even when the primary benefits of adoption are non-material 
and restricted to avoiding criticism and generating praise: 

In the absence of specific retaliation, governments may still have incentives to 
comply with regime rules and principles if they are concerned about precedent or 
believe that their reputations are at stake. Governments worry about establishing 
bad precedents because they fear that their own rule-violations will promote rule-
violations by others, even if no specific penalty is imposed on themselves. That is, 
breaking rules may create an individual benefit, but it produces a ‘collective bad.’ 
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The effect of the collective bad on the utility of the individual government may 
under certain circumstances outweigh the benefit.191 

 
Reputation thereby stands to solve collective action problems, as the costs of 
acquiring a bad reputation are imposed specifically on the transgressor.192 Thus 
over time, states become less likely to engage with other states that have been 
exposed as violators of a norm or rule, resulting in foregoing joint gains. In the 
case of early adoption of public policies, this conceptualization of reputation 
may be more difficult to envision, since lagging in policy adoption is not rule 
violation per se, unless there is a treaty or mandatory directive requiring immedi-
ate domestic implementation – although governments may be more likely to be 
early adopters where non-adoption could be perceived as a transgression, even 
when adoption is technically optional. For example, if governments have ex-
pressed approval of new guidelines or rules in an international forum, failing to 
draft national legislation or action plans to implement those guidelines could be 
seen as acting in bad faith in relation to the other parties that endorsed, pro-
moted, or promised to implement the rules. The present section departs from 
Keohane’s findings that reputation concerns do shape government behavior 
while limiting the emphasis on transgressions; these concerns are a fundamental 
assumption of the motivation, and this section focuses more specifically on gov-
ernments’ concerns with having a positive image with their publics and among 
other governments. 

More recent work on reputation is rooted in constructivism, which provides 
the second assumption of the motivation. Theories of socialization, in addition 
to their role in the normative motivation discussed above, help to explain how 
governments view and care for their reputations. Social influence, one of the 
two core mechanisms of socialization, consists of microprocesses focused on 
government reputation: “The most important microprocesses of social influ-
ence, or at least most relevant to international relations theory given the preva-
lence of status language in interstate discourse, is the desire to maximize status, 
honor, prestige – diffuse reputation or image – and the desire to avoid a loss of 
status, shaming or humiliation and other social sanctions.”193 Maximizing status 
may be desirable for several reasons, including the opportunity to maximize rep-
utational effects attributed to particular status markers. In this sense, a positive 
reputation or good image in one arena can encourage actors to deal with the 
status-bearer in other arenas. According to Johnston, “All of this hinges, of 
course, on an intersubjectively agreed upon notion of what socially valuable be-
havior looks like.”194 Thus cooperation in the absence of material side-payments 
or threats necessitates “an intersubjective normative consensus about what 

                                                      
191 R.O. Keohane, After Hegemony: Cooperation and Discord in the World Political Economy (Princeton: 
Princeton University Press, 1984), p. 105. 
192 Keohane, After Hegemony, p. 105. 
193 Johnston, “International Institutions”, p. 500. 
194 Johnston, “International Institutions”, p. 500. 



64 

‘good’ behavior looks like” and “a forum or institution that makes acting a par-
ticular way public and observable.”195 Socially induced cooperation requires 
these shared understandings of what appropriate behavior looks like, but this 
may be insufficient in the absence of an institutional structure that provides in-
formation about actors’ consistency with this shared understanding.196 That 
which has been deemed socially desirable by other governments, in part through 
international cooperation, comes to be a benchmark against which the govern-
ment may be judged.  

The third assumption of the reputation motivation is that government repu-
tations can be altered. A strategy for reputation improvement may in fact be 
highly effective, since a government’s reputation is always subject to change, and 
government reputations can be improved, sunk, or preserved. Rational actors 
reasonably update their information and alter their beliefs about the preferences 
of foreign governments accordingly. Thus, reputations of governments “should 
change when governments act contrary to their perceived type, given the cir-
cumstances.”197 Tomz shows this behavior in relation to reputation and the issue 
of sovereign debt: If a government is widely perceived as one that only services 
its debts when economic conditions are good, and it defies expectations by mak-
ing payments even when economic conditions are austere, the government’s 
reputation will improve in the eyes of investors. Conversely, defaulting on debt 
under favorable circumstances causes the government’s reputation to sink. Gov-
ernments may also preserve their reputations “by behaving as anticipated, 
thereby validating beliefs observers hold about the government’s characteris-
tics.”198 Connecting these insights on reputation to the timing of early adoption, 
one could expect that governments might seek to preserve their reputations by 
adopting a policy early to avoid reputational loss associated with being a laggard 
in an area where they are thought of as a leader. A government might also eagerly 
adopt a policy that it would otherwise wait to adopt to show that it is very ready 
to make a turnaround, even assuming the possible risks of early adoption to do 
so. 

Keohane’s and Johnston’s contributions on reputation both show how gov-
ernments will seek to maintain positive reputations to ensure cooperation with 
other states, but there may be specific rewards that drive government actions, 
and not only from creditors. Considering these rewards, one can understand 
more precisely how and why governments take actions to improve or preserve 
their reputations. Simmons’s concept of strategic ratification includes clear rep-
utational and temporal elements. For governments that are strategic ratifiers, the 
expected rewards for human rights treaty ratification are immediate, and the risk 
of not knowing the long-term effects of ratification are accepted: 
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These governments trade off the short-term certainty of positive ratification ben-
efits against the long-run and uncertain risk that they may face compliance costs 
in the future. They may ratify for relatively immediate diplomatic rewards, to avoid 
criticism, or to ingratiate themselves with domestic groups or international audi-
ences. This strategy involves risks, since governments have only limited infor-
mation about the future consequences of ratification and are likely to discount 
costs realized in the future. Moreover, assuming for a moment that any of these 
audiences cares about rights more than ratifications, strategic ratification makes 
sense only in contexts in which the likelihood that a government’s commitment 
will be exposed as strategic is low. When the strategic nature of a commitment is 
exposed, it is likely to undermine any possibility for producing benefits. Govern-
ments with low time horizons may at times exploit the delay involved in exposing 
their strategic behavior in order to enjoy the immediate benefits of ratification; 
they may also miscalculate the probability that their insincerity will be exposed or 
that their commitments will be enforced.199 

 
Simmons finds that this “insincere” ratification pertains primarily to non-

democratic governments at the end of their tenure, which is perhaps less appli-
cable in policies that are not reciprocally binding.200 Yet, one can extrapolate 
from these insights on ratification to the case of early adoption: a government 
may have adopted a policy shortly after being called on to do so (e.g. by an IO) 
to reap the immediate rewards of adoption before the content of the policy 
could be compared or scrutinized. One might especially expect this for a gov-
ernment with a policy of little substance that contains few or vague policy ob-
jectives. The phenomenon may more likely manifest in the adoption of policies 
such as a NAP, where the assessment of the “plan” (which by definition should 
indicate some future actions to be taken) comes later than the rewards for having 
adopted it. 

What the perceived rewards for early adoption might be are likely case-de-
pendent, but they would need to outweigh the costs of the risk of adopting the 
policy innovation, such as by being a major goal for the government, whose 
achievement is conditional on adopting the policy. Examples of such rewards 
might include favorable trade conditions, receiving development assistance, 
membership in an international organization (IO) or a committee within an IO, 
security cooperation or military aid, or other benefits depending on the policy 
issue area. Notably, Nielsen and Simmons find almost no evidence that partici-
pation in the international human rights regime (via treaty ratification) actually 
yields rewards, whether tangible (material) rewards – such as foreign aid, trade, 
and investment – or intangible (social) rewards – such as praise, acceptance, and 
legitimacy. There is, however, very little additional empirical investigation of 
whether or not such rewards exist, and the literature is, as shown, replete with 
examples of governments seeking to improve their reputations for various rea-
sons. Nielsen and Simmons also restricted their study to human rights treaties 
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and look at rewards in the form of, e.g., statements from human rights NGOs 
and the US Government’s human rights reports.201 It is possible that policy 
adoption in other areas does generate rewards in other fora. Moreover, even the 
perception of potential rewards for implementing a policy, whether or not such are 
actually on offer, could reasonably motivate a government to adopt early. 

It is worth noting that an early adopter government may also fear being seen 
as a laggard relative to its peers despite otherwise being “early”. One is especially 
likely to see this effect in regional clusters of adoptions. Simmons has argued 
that “regional emulation” provides a possible explanation for “insincere” ratifi-
cation of treaties: “one way to avoid criticism is to practice ‘social camouflage’: 
Select policies that do not differ significantly from those of surrounding neigh-
bors.”202 Policies that cluster regionally or within a group of networked peer 
states are likely to be taken up by the “hold out” government in that regional 
grouping or policy network, and that hold out government will adopt because it 
is concerned about its reputation as a laggard regionally, if not globally. One 
might expect such a government to otherwise mimic some characteristics of a 
laggard – which are often seen as less “authentic” than early adopters203 – even 
though in a global successful diffusion curve, the country will be plotted as an 
early adopter. Thus, where a government was late in adopting relative to a group 
of major trading partners, smaller policy networks, or neighboring states, one 
might expect to find a specific logic of reputation as the motivating factor for 
adoption. 

This section has laid out a theory of reputation based on the core assumptions 
that: governments care about their reputations in international politics; that rep-
utation concerns are a microprocess of social influence in international relations, 
providing governments with an understanding of what constitutes appropriate 
behavior against which their reputation will be assessed; and that governments’ 
reputations can be improved, sunk or maintained over time. These assumptions 
hold most when the government seeks rewards associated with adoption, espe-
cially immediate rewards before the substantive content of the policy being 
adopted is able to be assessed, thereby strengthening the theory’s explanatory 
potential for early adoption. From these insights, one can derive the following 
hypothesis: 
 
Hypothesis 2: The more a government seeks to uphold or improve its reputation in a certain 
policy area, the more likely it is to be an early adopter of a policy innovation in that area. 
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One could expect that having a negative reputation in that particular policy 
area will provide an impetus for swift adoption when a policy option is inno-
vated in that area. When the government already has a positive reputation, it 
would not only seek to preserve that reputation by eventually adopting but may 
fear that being a laggard and delaying adoption would damage a previously pos-
itive reputation in that area. A “good” or “bad” reputation for the purposes of 
this thesis could manifest in different ways. Governments are regularly assessed 
for their performance in protecting human rights by NGOs and IOs. Repeated 
negative criticism could produce a negative human rights reputation, and the 
government would then be looking for innovative policy options to show that 
it is serious about committing to protecting human rights going forward. Re-
peated positive reviews could also lead the government to want to preserve the 
sterling image it has cultivated in the area of human rights by remaining at the 
vanguard of human rights policy innovations. A NAP is a new type of human 
rights policy that governments could adopt to show their commitment to human 
rights protection. 

It is also conceivable that a government could have a poor image specifically 
in the area of business and human rights. A government could be expected to 
adopt a NAP for business and human rights to boost its image among other 
states or to impress investors, either of which might have concerns about the 
human rights practices of the country’s firms or the government’s capacity for 
effective business regulation. For example, if national firms are routinely criti-
cized in international media for violating human rights – either at home or 
abroad – or if there are reports of domestic human rights violations committed 
by firms – either foreign or domestic – this may damage the government’s rep-
utation. In either case, the government may be seen as neglecting its responsi-
bility to protect against human rights abuses within its jurisdiction, or it may be 
seen as too weak to enforce regulation on private enterprise. Lawsuits against 
home firms for violating human rights might provide especially strong evidence 
of reputational damage to the government. 

As an example of what a bad governmental reputation for business and hu-
man rights could look like, consider China. Many companies have been impli-
cated in the repression of the Uighur minority in Xinjiang province, leading to 
the blacklisting of some Chinese firms thought by the United States to be com-
plicit in China’s repression of the Uighurs. These developments have generated 
substantial unfavorable press coverage around the world.204 In 2010, waves of 
suicides and attempted suicides, prompted by poor working conditions at Fox-
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conn factories in China, where Apple iPhones were made, led to worldwide me-
dia criticism of labor rights protection in China.205 Thus China’s “perceived type” 
is probably that of a country where businesses tend to violate human rights fre-
quently with relative impunity. Good national reputations for business and hu-
man rights should also exist, as exemplified by the many Western companies 
that leverage national reputations for human rights protection in their branding. 
Consider American Apparel, which produces clothing in the US and advertises 
its products as “made in downtown LA” and “Ethically Made – Sweatshop 
Free”.206 Labels like “Made in France”, “Made in Italy” or Juicy Couture’s fa-
mous “Made in the Glamorous USA” may be connoted not only with produc-
tion quality, but also with respect for fundamental labor conventions. The above 
shows the theoretical possibility that a government’s zeal for correcting a nega-
tive reputation, i.e., acting contrary to a perceived type, or preserving an existing 
reputation may create sufficient political will for early adoption, which would 
otherwise be lacking before the experiences of other adopters could be assessed. 

 

3.2.3 Competition 
The third potential explanation for early adoption is competition: governments 
become early adopters because they seek a competitive edge on other states. 
This section focuses on theories of regulatory policy competition, which “in-
volves the competitive adjustment of regulatory regimes in order to secure some 
advantage.”207 The core assumptions of competition theory as defined here are 
that governments design policies to compete with other states, and that an adop-
tion in one state can prompt a similar adoption in other states. This section ex-
plains the basis for these assumptions and shows how they translate into actions: 
competitive concerns may drive governments to adopt similar policies with sim-
ilar provisions, and thus by adopting early, governments may control where on 
the Pareto frontier of policy solutions the international community of govern-
ments ends up. Much of the relevant literature supporting this theory pertains 
more to business regulation than to social issues like human rights, as in the 
previous two theorized motivations, although there is also evidence that com-
petition concerns are at play in the pioneering and diffusion of human rights 
policies, even with no explicitly economic component. Business and human 
rights, of course, is both a human rights policy and a business regulation. 
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69 

First, competition theory assumes that governments adopt policies to com-
pete with other governments and to create an advantage for their home state. 
Competition is also one of the four general mechanisms of diffusion.208 Accord-
ing to Baldwin, Cave and Lodge, 

 
Regulators, indeed, can be seen as potential competitors in offering (or ‘sell-
ing’) a product, namely a regulatory regime involving standards, information-
gathering, and enforcement activities. Competition, moreover, can operate on 
a number of fronts. Regulators can lower standards, for example, so as to make 
compliance relatively easy and cheap for industry. Equally, they can court po-
tential regulatees by offering more attractive styles of regulation than compet-
itors (e.g., incentive- rather than command-based systems) or they can offer 
more assistance and advice than their competitors.209 
 

The decision of a government to adopt a policy is thus a potentially competitive 
move to court regulatees (i.e. companies) with a particular style of regulation 
that may be attractive for myriad reasons, depending on circumstances and issue 
area. Accepting that governments do compete with each other through policy 
adoption, one could then logically reason that early adoption is a strategy for 
gaining a competitive edge, given the global dimensions of policy. If the decision 
to adopt at all is motivated by competition concerns, then it is reasonable to add 
a temporal dimension and postulate that the timing of adoption matters in the 
global marketplace of regulatory styles. 

Governments may be adopting a policy before others do so in order to in-
spire – or steer – the direction of future policy diffusion, i.e., to promote subse-
quent adoptions by other governments and to influence the content of the pol-
icies that other governments adopt. Consider the concept of the race to the top, 
elaborated by David Vogel in describing a phenomenon that he termed the Cal-
ifornia effect. The California effect is a ratcheting up of regulatory standards, 
originally found to apply to consumer and environmental regulations. This the-
ory “refers to the critical role of powerful and wealthy ‘green’ political jurisdic-
tions in promoting a regulatory ‘race to the top’ among their trading partners.”210 
The name comes from Vogel’s observation that California’s relative size and 
wealth within the United States’ economy drives environmental regulations up-
wards in other states, with California making standards steadily stronger instead 
of states with laxer standards undermining those with stricter ones. Vogel found 
that the trend is replicated internationally, with nation states driving each other 
to ratchet up regulatory standards; he showed that German environmental 
standards raised standards throughout the European Union.211 Vogel writes, 
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The term ‘California effect’ is meant to connote a much broader phenomenon 
than the impact of American federalism on federal and state regulatory standards. 
The general pattern suggested by this term, namely, the ratcheting upward of reg-
ulatory standards in competing political jurisdictions, applies to many national reg-
ulations as well. This pattern has three components: two relate to market forces, 
and the third has to do with politics. First, to the extent that stricter regulations 
represent a source of competitive advantage for domestic firms, the latter may be 
more likely to support them. Second, rich nations which have enacted greener 
product standards force foreign producers to adjust to them in order to continue 
to enjoy market access, thus helping in turn to raise foreign product standards. 
Third, agreements to reduce trade barriers can provide richer and more powerful 
greener nations with the opportunity to pressure other nations into adopting 
stricter product and production standards.212 

 
The California effect is thus partially contingent on international trade. Pro-

ducers, facing segmented markets, demand the adoption of common standards 
across countries to reduce production costs. Stricter regulation therefore pre-
sents a source of competitive advantage for domestic producers, while richer 
countries force importers to adjust to their standards to guarantee continued 
market access.213 Subsequent studies have shown that the California effect ap-
plies in other policy areas. Prakash and Potoski, for example, found that the 
effect extends beyond product standards and also applies to process standards, 
i.e., how the product is manufactured.214 Greenhill, Mosley and Prakash have also 
shown that competitive pressures ratchet up labor rights protection.215 These 
findings were conditioned on trade-dependency, where regulations tend to be 
strengthened in states that trade extensively with other states that already have 
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more stringent regulations. In early adoption, the specifics of trade relations may 
not determine the desire to promote adoptions elsewhere: the governments of 
states with which the early adopter trades may ultimately find it necessary to 
increase their standards, but which states these are should not have to be clearly 
defined in advance to understand the motivation. Where competition is a mech-
anism of regular diffusion, a previous adopter is presumed; this is not the case 
for an early adopter, which may even be adopting unilaterally. Thus, one needs 
a clear picture of the early adopter’s economic wealth and openness generally, 
which are likely to be of more consequence than the precise partners with whom 
it trades, as would often be analyzed dyadically in more general diffusion re-
search. 

The logical inverse of the race to the top is a regulatory race to the bottom: 
just as standards can be ratcheted up, so can they be ratcheted down, e.g., to 
attract investment. This theoretical section is less concerned with races to the 
bottom as a form of competition since the case studied is of early adoption of 
policy innovations that increase standards, and a race to the bottom is about 
relaxing regulations – although, of course, a government could be called an early 
adopter of deregulation or less stringent standards. There is anyway notably 
scarce evidence that races to the bottom actually occur, and studies attempting 
to find such effects in both labor and environmental protections have consist-
ently failed to do so.216 

The assumptions of competition theory, laid out above, derive from the in-
ternational political economy literature, but the motivation to launch a race to 
the top may also apply specifically to human rights policies – and it may interact 
with the reputation motivation. Kollman finds that the Netherlands’s decision 
to legalize same-sex marriage before any other country was, as evidenced in par-
liamentary debates, based largely on “the lure of being a policy pioneer, and the 
international reputational gains that come with it.”217 Kollman’s study draws on 
older diffusion scholarship of the federated United States, which found that 
“Wisconsin, because of its leadership during the Progressive period and its early 
adoption of the direct primary, the legislative reference bureau, and women’s 
compensation, gained a reputation as a pioneering state which it has never 
lost.”218 Dutch MPs cared about their “reputation” for LGBT equality because 
of a competitive desire to promote adoptions abroad, and “both proponents 
and opponents agreed that the potential international ramifications of being the 
first country to allow same-sex couples to marry played an important role in the 
deliberations [in parliament].”219 Indeed, the Dutch reputation, acquired through 
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early adoption, was used to create competitive pressures for the ratcheting up-
wards of marriage protections for same-sex couples abroad: 

The ways in which Dutch activists and policy-makers have engaged with the Eu-
ropean – and broader international – LGBT policy community since the opening 
of marriage illustrate the importance of the country’s pioneering reputation to 
these actors and reinforces the view that augmenting this reputation served as an 
important motivation for becoming the first country to do so. …Since 2001, the 
Dutch government also has sought to promote its image as an LGBT pioneer by 
making the promotion of LGBT rights and same-sex relationship recognition a 
key foreign policy goal.220 

 
Kollman concludes by arguing that “an important part of what persuaded the 

[Dutch] government to take this controversial step was the expectation that their 
decision on this increasingly prominent issue would be recognized by an inter-
national audience.”221 It is important to note how reputation and competition 
motivations interact here: by improving its reputation as a norm innovator and 
teacher, the Dutch Government found an opportunity to promote its social ob-
jectives internationally and thus trigger a race to the top on marriage rights for 
same-sex couples. 

So, early adopters, sensing international promotion and eventual promulga-
tion of a new policy, may try to get a head-start on a race to the top. One could 
reason that this applies especially if an alternative policy style for addressing the 
same issue were to be costlier or less welcomed by regulatees or by the govern-
ment itself. Civil unions without full marital equality are one example, or in the 
case of business regulation, incentive- vs. command-based regulation. Govern-
ments would thus have an interest in pioneering as a means of jumpstarting the 
California effect and ensuring that their preferred policy approach to the social 
problem is the one that gets “uploaded” internationally. The “top” itself may be 
contested, and policy pioneers may be able to control or steer the direction of 
subsequent diffusion. The earlier adopters could set the tone for which style of 
regulation gains most traction with other governments. 

Early adoption, motivated by competition, could thus be a means of control-
ling where on the Pareto frontier of policy solutions governments end up. If 
multiple governments agree that there is a social problem that needs to be 
solved, they may differ on which approach is the best way to solve the problem: 
government A and government B agree that some kind of policy is needed, but 
they differ on which policy it is. For business and human rights, both govern-
ment A’s and government B’s policy preferences could fall on the Pareto frontier 
of holding business (more) accountable. This is possible because “[t]here are 
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many points along the Pareto frontier. Those that have been chosen have re-
flected the relative bargaining power of states.”222 Early adoption may increase 
a state’s bargaining power and allow it to control which point on the Pareto 
frontier is reached as the race to the top progresses – or in other words, which 
iteration of the policy becomes the global norm for a given issue area. One could 
expect that bargaining power would be increased as a government gains experi-
ence with and knowledge about the consequences of the policy it has adopted, 
bestowing upon the early adopting government expertise when compared with 
laggards. That expertise may be leveraged as the government encourages further 
adoptions abroad. 

This theory is consistent with Jänicke’s findings on environmental policy pi-
oneers: they leverage the visibility that pioneering bestows on them within inter-
national institutions to influence the international policy agenda. Pioneers pro-
vide a leadership role under conditions of uncertainty, influencing group behav-
ior. Diffusion eventually results in the majority of governments wanting to adopt 
the same or very similar environmental regulations, and by providing leadership, 
pioneering governments strongly influence what that conformist regulation will 
be.223 Diffusion of innovations theory also supports the idea that early adopters 
have the power to inform subsequent adoptions: “Potential adopters look to 
early adopters for advice and information about an innovation. The early 
adopter is considered by many to be ‘the individual to check with’ before adopt-
ing a new idea… Early adopters help trigger the critical mass when they adopt 
an innovation.”224 

The ability to control where on the Pareto frontier the wider group of 
adopters ultimately ends up could be attractive because if the race to the top 
advances – that is, the playing field is leveled across countries – there are no (or 
few) adjustment costs for the early adopters, while competitors in other jurisdic-
tions must bear the cost.225 Both the desire to “upload” a government’s pre-
ferred policy internationally to prevent the diffusion of a less optimal policy and 
the knowledge that waiting for other policy solutions to diffuse could be costly 
is what drives “pushers-by-example,” one of Liefferink’s and Andersen’s cate-
gories of “green” EU member states in the area of environmental policymaking. 
In the context of EU environmental policy, pushers-by-example are purposeful 
forerunners who take unilateral action in order to influence environmental pol-
icy EU-wide. The primary example in the environmental field is Denmark, 
which (at least in the 1990s) was the member state most inclined to embark upon 
confrontational “pushing,” such as by unilaterally adopting a CO2 tax with the 
specific intention of promoting an EU-wide CO2 tax.226 
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This section was based on a theory of policy competition that assumes that 
governments do compete with each other and that policy adoption by one gov-
ernment can promote policy adoptions by other governments. Reading the lit-
erature on policy competition, one finds that economic exchange, namely trade, 
is the primary conduit for promoting subsequent adoptions by foreign govern-
ments. Early adopters, then, set the trend for future adoptions, triggering a race 
to the top and leveraging their pioneering status to control where on the Pareto 
frontier of policy solutions other governments end up. When the playing field is 
“leveled”, it may be more in line with the preferences of the early adopter than 
if other versions of the policy were adopted. From these insights, one can draw 
the following hypothesis: 
 
Hypothesis 3: If a government seeks to influence policy adoptions abroad, it is more likely to 
be an early adopter. 
 

This hypothesis could be understood in different ways in terms of business 
and human rights, with the early adopter seeking to influence both foreign gov-
ernments’ decisions to adopt and the content of the policies that they adopt. 
One would expect to find that early adopters are economically open, providing 
the necessary conduit for inspiring races to the top. Because the California effect 
is usually found to be conditioned on trade dependency, early adopters, using 
timing as a means of gaining leverage in selecting a point of the Pareto frontier, 
are likely to be especially open to international flows of goods and finance. More 
powerful and wealthy countries are especially able to trigger races to the top 
when they raise regulatory standards and preclude firms from countries with 
lower standards from gaining access to their more sizeable markets. 

Beyond such preconditions, one would expect to find evidence of the gov-
ernment using (or planning to use) its foreign policy to promote the policy that 
it has adopted domestically. As was shown to be the case with Dutch LGBT 
rights, one might find that this is the case for other human rights policies in 
other countries, where early adoption is a precursor to the government’s pres-
suring other governments to raise their standards. Early adoption could in this 
motivation be preventive: there might also be evidence that the government pre-
fers the particular form of its policy to alternative options that might be costlier 
or less politically popular. For example, some governments might prefer very 
clear and stringent human rights regulations for firms, such as due diligence re-
quirements for export credit guarantees, human rights clauses in public sector 
procurement contracts, non-financial reporting requirements, or mandatory hu-
man rights due diligence legislation. Other governments might prefer softer reg-
ulations in the form of guidelines, clearly delineated expectations, and state-pro-
vided information and training. Both approaches are a ratcheting upwards from 
a baseline of no business and human rights policy at all, and NAPs can include a 
wide range of possible policy solutions, but these approaches differ in terms of 
how to address the governance gap in human rights accountability for business. 
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Policymakers involved in drafting the early adopter’s NAP may therefore be 
found to express preferences for a specific type of business and human rights 
policy, especially compared to other options. 

 

3.2.4 Domestic lock-in 
The fourth theorized motivation for governments to become early adopters of 
a policy is based largely on domestic political considerations. The other motiva-
tions above cover aspects of domestic politics, such as norm empowerment and 
preference formation involving domestic actors, but what is here called “domes-
tic lock-in” is analytically distinct in that it delves into the specific domestic po-
litical constellation to focus on why the government might be motivated to com-
mit to a new policy before it has been adopted widely elsewhere. Locking in a 
policy “ties the hands” of the government and of future governments, which 
may be desirable when the government wants to be taken seriously with regards 
to reciprocally binding agreements – e.g., to increase the credibility of its com-
mitment, including to a domestic audience, especially after a period of civil strife 
– or when there is a fear of future political uncertainty, for example when the 
party in power looks likely to lose an upcoming election. This section shows that 
republican liberal theory and credible commitments theory could explain why 
the desire to tie the hands of the government and of future governments is a 
motivating force that provides the political will to overcome the risks of early 
adoption. The core assumption of the domestic lock-in motivation is that gov-
ernments value the policies they have implemented – or at least want to be seen 
as valuing them – and hands-tying increases the costs of changing these policies 
at a later point in time. 

The international politics literature provides evidence that governments do 
adopt internationally promoted policies or sign on to reciprocally binding trea-
ties with an eye to domestic politics. Such findings demonstrate that policy adop-
tion has the effect of raising the costs of subsequent repeal of the policy (or 
defection from the treaty), which creates an incentive for the incumbent gov-
ernment to adopt under certain political-temporal conditions. According to Mo-
ravcsik, governments will attempt to lock in policies particularly if there is a fear 
of future domestic political uncertainty, if the position of the national govern-
ment is supported by a consensus of foreign governments, and if international 
cooperation helps induce domestic actors to support the maintenance of current 
policies.227 The second point is less relevant for early adoption, where consensus 
among foreign governments by definition has not been reached, and the third 
point is covered by the normative motivation above, suggesting that these mo-
tivations may interact. Moravcsik shows how this theory applies to states’ human 
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rights commitments: the proponents of reciprocally binding human rights obli-
gations are primarily the governments of newly established democracies, while 
established democracies tend to ally with dictatorships and transitional regimes 
in opposition to reciprocally binding human rights enforcement. According to 
Moravcsik, “This curious pattern is explicable only if we adopt a different theo-
retical starting point: the domestic political self-interest of national govern-
ments.”228 Creating judicial bodies for human rights is a government tactic for 
locking in and consolidating democratic institutions, thereby enhancing their 
credibility and stability vis-à-vis nondemocratic political threats. 

In sum, governments turn to international enforcement when an international 
commitment effectively enforces the policy preferences of a particular point in 
time against future domestic political alternatives. 

…[G]overnments will resort to this tactic when the benefits of reducing future 
political uncertainty outweigh the ‘sovereignty costs’ of membership. It follows 
that ‘self-binding’ is of most use to newly established democracies, which have the 
greatest interest in further stabilizing the domestic political status quo against non-
democratic threats.229 

 
These claims are based in republican liberal theory, which “emphasizes the 

ways in which domestic institutions and practices aggregate those demands” that 
result from particular patterns of underlying societal identities and economic in-
terests and transform them into state policy.230 “The key variable in republican 
liberalism is the mode of domestic political representation, which determines 
whose social preferences are institutionally privileged.”231 Whereas ideational 
liberalism emphasizes a logic of appropriateness and holds that altruistic gov-
ernments and groups in established democracies seek to extend perceived uni-
versal norms, and that less democratic states are socialized or persuaded through 
transnational networks, in the republican liberal view, “Governments seek to 
prevent domestic oppression and international conflict through international 
symbols, standards, and procedures that secure domestic democracy. They are 
constrained by fear that domestic laws might be struck down.”232 It is this fear 
that informs the assumptions of the domestic lock-in logic – that governments 
want (or want to be seen to want) the policy they have implemented to remain 
in place beyond near-term political change. 

Credible commitments theory, which Simmons and Danner brought into the 
literature on international treaty ratification in a study of the International Crim-
inal Court (ICC), is based on a logic of hands-tying that further informs the 
assumption that binding the government/future governments increases costs of 
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subsequent deviation from a preferred policy. Many established democracies en-
thusiastically supported the ICC from the onset and quickly ratified the Rome 
Statute that established the Court – for example, the Scandinavian countries – 
because they “anticipate they will never be in a situation in which their nationals 
will be subject to its jurisdiction.”233 Even governments of nondemocracies may 
also want to prosecute political opponents, but they do not need international 
mechanisms to punish rebels since they can use domestic processes. In order, 
however, to garner legitimacy with domestic audiences, such governments may 
make their commitments to reducing violence more credible by tying their own 
hands as well: 

The central insight of credible commitment theory is that in many cases, actors 
have difficulty reaching cooperative solutions in their mutual relationships because 
they are unable to commit themselves credibly in advance to act in agreed or spec-
ified ways. 

…the strategy is to make reneging on an agreement costly by raising the polit-
ical costs of defection. …Sovereign states may rationally try to raise their antici-
pated audience costs associated with defection if they want to make their commit-
ments more credible in the first place. Credibility can be enhanced by deliberately 
making the noncooperative alternatives more costly. 

Hands-tying… is itself a costly option to pursue, which helps to reinforce the 
credibility of the commitment being made. Every effort by a state to tie hands 
practically by definition involves foregoing certain policy options.234 

 
So, hands-tying is perceived to be costly, and states commit to international 

human rights institutions to increase costs of defection, thereby adding credibil-
ity to their commitments in the eyes of domestic audiences who may otherwise 
view the commitment as insincere. Simmons and Danner found that democra-
cies with no recent history of civil war were quite likely to join the ICC, while 
nondemocracies that recently experienced civil war were highly likely to ratify 
the Rome Statute quickly: “despite their completely different institutions and 
experiences, peaceful democracies and civil-strife ridden nondemocracies tend 
to display similar ratification propensities. By contrast, democracies with a recent 
history of civil war are far less likely to ratify the Rome Statute.”235 The present 
thesis concerns national policies that are not “reciprocally binding” in the way 
that a treaty is; it is conceivable that such policies will not be seen as particularly 
relevant to locking in democracy or peace after civil strife (e.g., without the re-
ciprocally binding establishment of an international judicial body, the govern-
ment is not risking its own prosecution). Yet, such theory does provide insight 
into the reasons why governments will quickly adopt internationally promoted 
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policies: they want to garner legitimacy and consolidate recent reforms.236 This 
argument is confirmed by Kelley’s finding that early adopters of election moni-
toring – distinct from reciprocally binding treaty ratification – were seeking to 
send a “credible signal” of their commitment to democratization.237 

This motivation assumes, then, that governments want the policies they have 
implemented to remain in place even after they have been removed from office, 
and that hands-tying raises the costs to the government itself and to future gov-
ernments. Governments may be especially eager to lock in policies that they 
think are beneficial but that are unlikely to be supported by the political opposi-
tion, thereby tying the hands of future governments, especially in a democracy 
where leadership tenure is not as assured. In the environmental politics litera-
ture, Urpelainen lends credence to this theoretical proposition by providing a 
model for understanding early adoption motivated by domestic politics, partic-
ularly when adoption is based on speculation of future adoptions by foreign 
governments. He argues that there is an explicitly political rationale for unilateral 
leadership: if a “green” policymaker prefers international environmental coop-
eration, she may exercise unilateral leadership (i.e., early adoption) to avoid co-
operation failure in the future. The green policymaker cannot be sure to avoid 
electoral defeat or loss of power through irregular means, and therefore adopts 
a policy early to commit future governments to international cooperation on the 
issue.238 Urpelainen finds “that by exercising unilateral leadership, a green poli-
tician may tie his or her brown successor’s hands through domestic cost reduc-
tions. Consequently, unilateral leadership may increase the probability of future 
cooperation by committing a successor government to cooperation.”239 The 
government may, in such cases, be exercising unilateral leadership as a pre-emp-
tive move in the two-level game of diplomacy and domestic politics, which Put-
nam describes as such: “At the national level, domestic groups pursue their in-
terests by pressuring the government to adopt favorable policies, and politicians 
seek power by constructing coalitions among those groups. At the international 
level, national governments seek to maximize their own ability to satisfy domes-
tic pressures, while minimizing the adverse consequences of foreign develop-
ments.”240 

                                                      
236 At a higher level of abstraction, one might argue that other types of policies are adopted to 
“lock in” reforms after other types of crises, i.e. not necessarily locking in human rights after 
democratic transitions or civil strife. For example, a government might rush to implement bank-
ing regulations that would otherwise be politically infeasible without prior coordination with 
other governments if the country had recently overcome a major economic downturn, and the 
government needed to gain credibility in its commitment to stabilizing the domestic economy.  
237 J. Kelley, “Assessing the Complex Evolution of Norms: The Rise of International Election 
Monitoring”, International Organization, 62/2 (2008). 
238 J. Urpelainen, “Can Unilateral Leadership Promote International Environmental Coopera-
tion?”, International Interactions, 37 (2011).  
239 Urpelainen, “Unilateral Leadership”, p. 336. 
240 R.D. Putnam, “Diplomacy and domestic politics: the logic of two-level games”, International 
Organization, 42/3 (1988), 427-460. 
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These findings are also consistent with Moravcsik’s argument that “[t]he logic 
of ‘locking in’ credible domestic policies through international commitments can 
be generalized to other human rights regimes… and unilateral human rights pol-
icies… as well as to other issue areas in world politics, regardless of whether 
their substantive content is ‘liberal.’”241 Moravcsik’s locking in theory also 
meshes well with his previous scholarship on liberal intergovernmentalism, 
which posits that governments act purposively in the international arena on the 
basis of goals that are defined domestically. Liberal intergovernmentalism argues 
that domestic preference formation processes are subject to influences from so-
cietal groups, the nature of their interests, and their relative influence on domes-
tic policy. National governments have an incentive for international cooperation 
where policy coordination increases their control over domestic policy out-
comes, permitting them to achieve goals that would not otherwise be possible.242  

This section has shown that when governments adopt policies, they want to 
keep them in place. They may be normatively committed to the substantive con-
tent of the policy, or they may want to enhance the credibility of their commit-
ments to reforms. Governments view hands-tying as a way of reducing the like-
lihood of future defections from the policy, even when the political leadership 
changes. They may therefore be willing to take on the risks of early adoption 
and assume the costs of hands-tying in order to ensure that the policy is locked 
in domestically. From the two theorized scenarios where this motivation is likely 
– 1) the government seeks to lock in recent reforms after civil strife or a transi-
tion to democracy; 2) the government faces strong political opposition that op-
poses the content of the policy to which the government is committed – one 
can draw a general hypothesis: 
 
Hypothesis 4: If a government has recently overcome political instability or faces 
an imminent loss to the political opposition, it is more likely to be an early 
adopter. 
 

Here, recent political instability generally refers to civil strife and transitions 
to democracy, as in the literature above. It could be the case that governments 
adopt new types of human rights policies to show their commitment to human 
rights after a recent transition to democracy or after the end of a recent conflict, 
especially internally – periods during which human rights are more likely to have 
been under pressure. Adopting a NAP could be a possible means of demon-
strating a commitment to international human rights norms after a recent dem-
ocratic transition or conflict, especially an internal conflict that involved wide-
spread domestic human rights violations – even more so, one might expect, if 
corporations were implicated in violations that occurred in conflict zones. One 

                                                      
241 Moravcsik, “The origins of human rights regimes”. 
242 A. Moravcsik, “Preferences and Power in the European Community: A Liberal Intergovern-
mentalist Approach”, Journal of Common Market Studies, 31/4 (1993).  
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should then find evidence of civil conflict in the years preceding the adoption 
of the policy. 

One could also expect the logic of hands-tying to be at play if the domestic 
political opposition presents a credible threat to the current government’s hold 
on power and if the opposition is opposed to the substantive content of the 
policy. Timing should matter: the adoption would be more likely to occur, at 
least in democratic states, closer to an election, when the government in power 
has a clearer idea of its likelihood of retaining power (e.g., through public opin-
ion polling, and, in parliamentary systems, through dialogue with potential coa-
lition partners), particularly in democracies where the governing party is prone 
to regular change. In the case of business and human rights, the opposition may 
be less concerned with human rights promotion as a priority policy area, or it 
may even have a different understanding of what constitutes human rights or 
which rights matter. The opposition may also oppose adding to business’s reg-
ulatory burden, favoring deregulation or corporate self-regulation. One would 
then expect to find statements of apprehension towards the policy/policy area, 
or possibly towards the idea of regulation in general. One might also expect that 
governments in favor of business and human rights policy are left-wing (alt-
hough some would argue that NAPs that lack binding measures are neoliberal 
capitulations to the right). Conventional wisdom tells us that left-wing govern-
ments should favor regulation in general and labor rights in particular more than 
right-wing governments, and Simmons finds that governments led by left-wing 
parties are significantly more likely to support treaties on nondiscrimination and 
economic rights.243 Of course, one might find that early adopters in other policy 
areas are governments that are led by right-wing parties, i.e. where the policy 
area in question is more amenable to conservative ideology. 

3.4 Motivation interaction – complementarity and mutual 
exclusivity 
This thesis is open to various possibilities of combinations and interactions of 
the four motivations theorized above in the ensuing empirical analysis. Each mo-
tivation is analytically distinct and essentially multicausal, rooted mostly in one or 
more of the major schools of international relations theory. The motivations 
could in principle operate in silos, with one motivation being sufficient, or po-
tentially even necessary, to explain early adoption. That said, this framework as-
sumes the potential for interactions between the four motivations – indeed, their 
explanatory power, and the case for early adoption, may be strengthened by such 

                                                      
243 Simmons, Mobilizing for Human Rights, p. 86; NB: The UN Guiding Principles call on govern-
ments to protect labor rights and economic, social and cultural rights, as well as civil and political 
rights. The author does not find evidence in the literature that left-wing governments are more 
likely to commit to civil and political rights than right-wing governments. 
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interactions. Some of the literature on which these motivations are based even 
indicates potential such interactions. An early adopter could exhibit multiple mo-
tivations independently of each other, with each motivation contributing sepa-
rately to the decision to adopt but exerting a cumulative effect. Two or more 
motivations could also interact directly. 
 While none of the motivations are presumed to be mutually exclusive, some 
of the motivations would appear to be more likely candidates for interactive or 
mutually reinforcing effects than others, with obvious paths to complementarity. 
The normative motivation has the potential to interact with every other motiva-
tion, or even to set the scope conditions for the manifestation of any other mo-
tivation: indeed, one might ask whether a government that does not particularly 
care about the content of a policy would adopt the policy at all, whatever the 
other motivational forces at play (although there is evidence in the area of trea-
ties, for example, of “insincere” ratification). This motivation, however, is likely 
to interact with and reinforce/be reinforced by the competition motivation. A 
government that is especially committed to a policy goal – or to a particular policy 
style for achieving that goal – may want to trigger a race to the top and prompt 
other governments to adopt similar policies to ensure international realization of 
that goal. Governments may want to see their values realized in foreign contexts 
as well, and the desire to trigger races to the top does not have to be inherently 
linked to economic considerations as in the classic conceptualization of the Cal-
ifornia effect. Certainly, the aforementioned marriage equality example was about 
the Dutch Government’s normative commitment to the rights of LGBT people 
beyond Dutch borders. The historical record is replete with examples of govern-
ments driven to export their ideas and ideologies – political and social, as well as 
economic – abroad for reasons other than leveling economic playing fields, from 
Bolshevik proletarian internationalism to support for Christian missionaries and 
radical Islamism. Governments may of course want to avoid negative financial 
externalities in foreign markets while still appealing to domestic actors who lobby 
for more stringent regulatory policies: Putnam’s theory of two-level games 
showed how governments act strategically to satisfy domestic actors’ concerns 
(i.e., norm empowerment by civil society actors, which is here a component of 
the normative motivation) with an eye to foreign developments (i.e., regulatory 
policy adoptions abroad). As noted above, Vogel showed that domestic firms will 
support stricter standards as a source of competitive advantage. It would there-
fore make sense that the competition motivation was in part predicated on the 
government’s normative predisposition. 
 The normative motivation could also interact with the reputation motivation 
in fairly obvious ways. If a government is normatively committed to a policy area, 
but for one reason or another has a negative reputation in that area, it may be 
especially keen to reverse its reputation. It is logical that a government should 
want to change its perceived type if the international perception does not align 
with the government’s strongly held preferences. As with the normative motiva-
tion, the reputation and competition motivations could also be likely to interact, 
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as was clear in Kollman’s findings on Dutch marriage equality legislation, where 
a government wanted to harness the reputational gains from pioneering to en-
couraging foreign policy adoptions. 

Both the normative and the reputation motivations would also seem to be 
likely candidates for interaction effects with the domestic lock-in motivation. 
Governments should want to lock in policies to which they are normatively com-
mitted, and domestic actors may be especially likely to pressure the government 
to lock in policies when a sympathetic government is in office. A government 
may be keen to lock a policy into place after a period of instability. Assuming the 
associated risks unilaterally could demonstrate the seriousness of its commit-
ment, leading to reputational gains. If the government came to be perceived as a 
violator of human rights, for example, during the period of instability, making a 
credible commitment to the new policy area and tying the hands of future gov-
ernments would be acting contrary to this perceived type. Thus, the evidence and 
source of motivations might be similar, as the causes of reputational damage 
could be linked to the need to lock the policy into place. The reputation effect 
was also theorized as more likely to hold when there is a perceived material or 
social reward associated with early adoption. If the specific reward for an im-
proved reputation is a priority for an incumbent government that stands to lose 
an impending election, it is conceivable that the government will want to lock the 
policy into place. 

Other interactions and combinations among these four motivations are also 
possible, and the results may be contingent on the specific policy area or country 
studied. There is also no reason why one motivation – or even one theorized 
element of one motivation – could not be sufficient alone to explain early adop-
tion. If, for example, a new norm is “empowered” by domestic actors, such as 
NGOs and industry organizations, pressure from these groups may be strong 
enough to convince a government to adopt swiftly and assume the associated 
risks, even though it does not otherwise see an opportunity for reputational gains 
or a chance to influence foreign policy adoptions, and even if it has no realistic 
odds of losing power. The normative motivation as laid out above would then 
explain early adoption. Other motivations or components thereof could similarly 
explain early adoption independently, such as a particularly attractive reward at-
tached to reputational improvement or a particularly urgent need to consolidate 
peace and lock in a commitment to human rights after violent conflict. Interac-
tions, however, should have particular potency – it makes sense that a govern-
ment with multiple reasons for being an early adopter is even more likely to be-
come one. At the same time, there may be unforeseen interactions between the 
motivations. The mixed-methods research design of this thesis is thus especially 
useful, as it can look at the relationship between quantitative variables and also 
explore actors’ motivations through qualitative interviews where multiple explan-
atory factors could emerge. 
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3.5 Conclusions 
This chapter has presented a definition of early adopters and a theoretical frame-
work for studying early adoption. Looking at previous research on policy pio-
neering and policy diffusion, four general insights emerge, which can be related 
to broader theoretical approaches from the international relations literature, alt-
hough they also draw on political economy, environmental politics, and socio-
logical institutionalism. The first set of insights comprises a normative motiva-
tion for early adoption in which governments are committed to the content and 
objective of the policy. The earlier adopters of the policy are those who believe 
most sincerely in the contents and aims of the policy. This motivation is informed 
especially by ideational liberalism/liberal constructivism, which holds that a gov-
ernment’s preferences are shaped by the state’s position in the international sys-
tem and by domestic actors who form values and institutions, and those prefer-
ences are projected internationally. In the case of NAPs on business and human 
rights, early adoption should thus reflect a government’s commitment to human 
rights and to the regulation of business on social issues, which in turn is reflected 
in the government’s embeddedness in international social systems that promote 
human rights and the constellation of domestic actors concerned with the human 
rights impacts of corporations. 
 The second set of theoretical insights comprise the reputation motivation for 
early adoption. This theorized motivation rests on institutionalist assumptions 
about governments’ concerns for their reputations, but it also engages with the 
constructivist literature on international socialization. Reputations are mutable 
over time, and governments can take deliberate actions to alter their image 
abroad. Early adoption of a policy innovation could improve (or maintain) a gov-
ernment’s reputation, and a government may be especially motivated to do this 
when reputational gains or maintenance are linked to a potential reward. In the 
case of NAPs on business and human rights, a government might be more likely 
to be an early adopter where it has a track record of either failing to prevent 
corporate human rights harm and wants to improve its reputation, or where its 
firms are noted for their excellent human rights practices and the government 
seeks to maintain this reputation. 
 The competition motivation is the third motivation for early adoption that 
was outlined in this chapter. This motivation is also the name of a mechanism of 
diffusion even at later stages in the process of policy transfer. Here, the theoret-
ical insights about races to the top, or the California effect, in which policies 
diffuse as governments compete with each other, is linked to the notion of con-
trolling where on the Pareto frontier of possible “tops” the race leads. Early 
adoption could bestow credibility and leverage on a government, and the first 
mover may influence exactly what type of policy gets adopted elsewhere. For 
business and human rights NAPs, a government might prefer a more binding 
and detailed approach, an approach that favors incentives for corporate self-reg-
ulation, or an approach that is targeted at specific sectors and specific human 
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rights issues only. By being among the first adopters of a NAP, the government 
may then be able to promote its vision of what a NAP should include to other 
governments who are considering their own plans later. 
 Finally, the fourth set of theoretical insights combined credible commitment 
theory with the literature on unilateral environmental policy adoptions. The result 
is the domestic lock-in motivation, which primarily concerns a government’s de-
sire to tie its own hands or the hands of future governments by adopting a policy 
innovation, even when other governments have not yet done so. The govern-
ment may thus disregard the potential costs of early adoption in order to secure 
future international cooperation on the issue from future governments who may 
be less favorable to the policy area than the incumbent government. They may 
also do so to consolidate their credibility with domestic audiences after civil strife 
or a transition to democracy. The hands-tying theory is rooted in republican lib-
eralism, which emphasizes the role of domestic institutions and practices that are 
constrained by fears of domestic laws’ being struck down. In the case of business 
and human rights NAPs, one might therefore expect to find that early adoptions 
are more likely to occur when an incumbent government faces a likely imminent 
loss to a political opponent who does not favor regulating companies on human 
rights issues. The government may also be an early adopter a NAP to show its 
commitment to human rights after a period of conflict in which human rights 
were violated, especially when corporations were involved. 
 This chapter has also discussed how the four motivations could potentially 
interact, and it has considered how they may operate both exclusively and in a 
mutually reinforcing capacity. Some combinations are more probably than oth-
ers. It is also possible that only one motivation is present, or that all four moti-
vations are present but analytically and empirically discreet. These considerations 
will be returned to in the concluding chapter. 
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4. Mapping National Action Plans and 
Quantitative Analysis 

But while it is states which have the policy-making problems of pacifying and com-
pensating victims, of limiting and clearing up damage, and of regulating to mini-
mize risks, it is not usually governments per se that create the problem. …If the 
ability to pose difficult problems for others is one of the attributes of power, then 
it would seem that large economic enterprises, whether private or state-owned, are 
in the process of filching power from the state. 
-Susan Strange 

 
This chapter takes the theoretical framework and the hypotheses derived from it 
in the previous chapter as a starting point for quantitative analysis. By conducting 
such an analysis, it is possible to test the four hypotheses using a range of varia-
bles to operationalize them and to map the early adoptions of National Action 
Plans on business and human rights (NAPs). The results should reveal how fea-
sible the hypotheses are and how useful the framework might be for studying 
early adoption. Logistic regression is used as the dependent variable is binary 
(early adopter or not); the findings therefore are able to suggest the probability that 
different independent variables influence the decisions of early adopters. 

Before testing hypotheses, the chapter also uses descriptive data to map and 
discuss trends and common characteristics among the early adopting govern-
ments of NAPs. Doing so provides a clearer picture of who these early adopters 
are and whether there are any obvious commonalities between them. This infor-
mation is useful background knowledge for interpreting the regression analysis 
and helps to inform the qualitative case studies and case selection strategy for 
subsequent empirical chapters. 

This chapter shows that, when mapped, there does appear to be potential ge-
ographic clustering of NAPs, which could indicate regular diffusion processes. 
This effect, however, is not supported in the quantitative analysis. The chapter 
also shows that there are some interesting trends among early adopters, including 
the international organizations (IOs) in which they are members. It is argued 
based on the regression analysis that there is especially strong support for the 
normative and reputational motivations. In particular, prior ratification of rele-
vant human rights conventions, membership in relevant IOs, levels of democ-
racy, and pressure from civil society could make a government more committed 
to business and human rights. Government reputations and the desire to improve 
or maintain them also appear to be more affected by the actions of their home 
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firms, rather than the operations of firms abroad. The chapter argues that while 
these two motivations are the only ones strongly supported by quantitative anal-
ysis, there is substantial reason not to discount the other two theorized motiva-
tions in the framework without further qualitative analysis. 

The chapter proceeds first with a description of the early adopters of business 
and human rights NAPs, showing who they are and what characteristics they 
have in common. The early adopters are also plotted on a series of maps. Next, 
each of the variables for the four hypotheses presented in Chapter Two are the-
orized with an explanation of how they will be operationalized for a regression 
analysis, including the dependent, independent, and control variables. The chap-
ter then proceeds to the results of a logistic regression analysis and robustness 
checks, including a subset analysis of OECD members. The chapter then dis-
cusses the results and concludes. 

4.1 Describing the early adopters 
This section will show which governments are early adopters of NAPs on busi-
ness and human rights. Information about the early adopters and observable 
trends are discussed, and figures are presented to aid the presentation of this 
information. A closer look at the 23 early adopters in the regression dataset (and 
three additional subsequent adopters) reveals some common characteristics, es-
pecially geographic and IO membership trends. 

The dataset constructed for this study begins in 2005, the year that Ruggie’s 
mandate began at the UN. In 2008, he presented the Protect, Respect and Remedy 
Framework (the Framework) to UN Human Rights Council (UNHRC), and his 
mandate was extended until 2011, when he presented the final text of the UN 
Guiding Principles on Business and Human Rights (UNGPs), which were en-
dorsed by consensus at the UNHRC. The Framework was meant to be imple-
mented immediately – it was not written with the express intention of receiving 
an extended mandate – but not all governments were immediately sure of how 
to do so; thus Ruggie’s mandate was extended to “operationalize” the Frame-
work. Ruggie noted that some governments were referencing it already in policy 
assessments by 2010. Ruggie made clear that the expectation was not for govern-
ments to wait for him to finalize his work (i.e., produce the UNGPs).244 Yet there 
were no adoptions of NAPs until the UK became the first government to publish 
one in 2013, followed soon after by the Netherlands. Figures 4.1 and 4.2 show 
NAP adoptions over time, as does Table 4.1. The timeline these figures is ex-
tended to account for two NAP adoptions in 2019 (Kenya and Thailand) and 
one in 2020 (Japan), which were not included in the regression analysis due to a 

                                                      
244 United Nations Human Rights Council, Business and human rights: further steps toward the operation-
alization of the “protect, respect and remedy” framework, A/HRC/14/27 (9 April 2010). 
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lack of data availability for the years since 2018 for most variables, as well as due 
to time constraints on writing this thesis. 

In order to determine whether or not a government’s policy qualifies as a 
NAP, this thesis uses a list kept by the UN Office of the High Commissioner for 
Human Rights (OHCHR) and the UN Working Group.245 The list was updated 
over time, and efforts have been made to ensure that the dataset used for this 
thesis was kept up to date with new adoptions. OHCHR also links to the Global 
National Action Plans website maintained by the Danish Institute for Human 
Rights (DIHR), which tracks the development and adoption of NAPs globally.246 
The author has cross-referenced the OHCHR list with the DIHR list to ensure 
consistency. The only discrepancies between the two sources are the following: 
Georgia and South Korea are considered to have NAPs by DIHR, while 
OHCHR lists these countries’ NAPs but qualifies that the plans are chapters 
within broader national human rights action plans; and OHCHR lists Kenya’s 
NAP as adopted in June 2019, while DIHR considers the plan to be still in de-
velopment as of April 2021 because it has not yet been approved by the Kenyan 
Attorney General, tabled for Cabinet approval, and then discussed and adopted 
by the National Assembly. Georgia and South Korea are coded as having NAPs 
in the regression analysis, which cuts off in 2018. Both of these countries, as well 
as Kenya, are coded as having a NAP in descriptive statistics shown below. Japan 
adopted a NAP on October 16, 2020 and has not been included in the regression 
analysis, which was completed prior to Japanese adoption and lacks sufficient 
data for the most recent year; the NAP is included in the descriptive statistics 
below. 

Figure 4.1 shows the cumulative number of NAP adoptions over time. The 
line shows a clear upward trend; these are still early adopters in what should 
eventually be a full “S-curve” of diffusion. The minimal number of adoptions in 
2020 should not necessarily be understood as a leveling off of the S-curve, given 
that the year was marked by the very atypical global crisis surrounding the 
COVID-19 pandemic, which shuttered or delayed vast swathes of governments’ 
policymaking apparatuses. Figure 4.2 indicates that the distribution of NAP 
adoptions has varied somewhat between years, with the largest number of adop-
tions occurring in 2017. The long-term trend, if diffusion occurs, should show a 
continued steady increase and then a downward slope once the majority of po-
tential adopters have adopted, forming a normal distribution curve. 
 

                                                      
245 “State national action plans on business and human rights”, United Nations Office of the 
High Commissioner for Human Rights, https://www.ohchr.org/EN/Issues/Busi-
ness/Pages/NationalActionPlans.aspx, accessed 23 July 2020. 
246 Danish Institute for Human Rights, National Action Plans on Business and Human Rights, 
https://www.globalnaps.org, accessed 23 July 2020. 
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Figure 4.1: Cumulative National Action Plan adoptions year-on-year 

 

 

Figure 4.2: Total National Action Plan adoptions in each year 

 
Regional trends are immediately apparent looking at the more precise list of 

adoption dates in Table 4.1. Of the 26 NAPs adopted to date, all of which are 
classified as early adoptions in this thesis, 15 were adopted by governments in 
the Western Europe & North America region (which includes Australia and New 
Zealand, neither of which has yet adopted a NAP), according to the Hadenius & 
Teorell regional classification scheme. An additional five NAPs were adopted by 
governments in the Eastern Europe and post-Soviet Union region, while two 
NAPs were adopted by governments in the Latin America region and two in East 
Asia. One NAP was adopted by a government in South-East Asia, and one in 
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Sub-Saharan Africa. Figure 4.3 shows the percentage breakdown of these early 
adopters by region. 

 
Country Date of NAP adoption 

United Kingdom September 4, 2013 
Netherlands December 10, 2013 

Denmark March 13, 2014 
Finland September 17, 2014 

Lithuania February 9, 2015 
Sweden August 24, 2015 
Norway October 12, 2015 

Colombia December 10, 2015 
Switzerland December 9, 2016 

Italy December 15, 2016 
United States December 16, 2016 

Germany December 21, 2016 
France April 26, 2017 
Poland May 29, 2017 
Belgium June 23, 2017 

Spain July 29, 2017 
Chile August 21, 2017 

Czechia October 23, 2017 
Ireland November 15, 2017 
Georgia March 30, 2018 

Luxembourg June 22, 2018 
South Korea August 9, 2018 

Slovenia November 8, 2018 
Kenya July 24, 2019 

Thailand October 29, 2019 
Japan October 16, 2020 

Table 4.1: Early adopters of National Action Plans247 

 

                                                      
247 Links to each of the National Action Plans available at: https://www.ohchr.org/EN/Is-
sues/Business/Pages/NationalActionPlans.aspx 



90 

 
Figure 4.3: Total number of National Action Plans adoptions per region 

 
The regional trends are even more striking when examined by mapping NAP 

adoptions for each year. Figures 4.4-4.11 show new and previous adoptions ge-
ographically. Green countries on the maps are new adopters in the given year, 
and blue countries are adopters from previous years. 
 

 
Figure 4.4: National Action Plan adoptions, 2013 
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Figure 4.5: National Action Plan adoptions, 2014 

 
 

 
Figure 4.6: National Action Plan adoptions, 2015 
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Figure 4.7: National Action Plan adoptions, 2016 

 
 

 
Figure 4.8: National Action Plan adoptions, 2017 
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Figure 4.9: National Action Plan adoptions, 2018 

 
 

 
Figure 4.10: National Action Plan adoptions, 2019 
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Figure 4.11: National Action Plan adoptions, 2020 

Regional trends are very apparent when looking at NAP adoptions on the 
maps in figures 4.4-4.11. The maps appear to show some degree of clustering 
within regions and in sub-regions, such as nearly simultaneous adoptions in the 
Nordics and in southern Europe. One might therefore expect that some degree 
of diffusion is at play. 

 

 
Figure 4.12: National Action Plan adoptions and commitments to future adoptions as of January 2021 

Only Japan adopted a NAP in 2020, but according to the OHCHR and the 
DIHR,248 many governments are in the process of developing NAPs or have 
committed to doing so. The map in figure 4.12 depicts in orange the countries in 
which the government has, according to either or both of these two sources, 
                                                      
248 Danish Institute for Human Rights, National Action Plans on Business and Human Rights; “State 
national action plans on business and human rights”, OHCHR. 
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committed to developing a NAP or is otherwise in the process of doing so 
(DIHR considers Kenya’s NAP to be in development; OHCHR’s classification 
is used here). There seem to be more adoptions on the way in regions with few 
early adopters, and there is an even stronger appearance of clustering considering 
NAPs in process, suggesting that more interdependent decision-making may be 
starting to happen in the area of business and human rights. The countries com-
mitted to developing a NAP are also listed in Table 4.2. 

 
REGION COUNTRY 

Latin America • Argentina 
• Ecuador249 
• Guatemala 
• Honduras 
• Mexico* 
• Nicaragua 
• Peru 

Western Europe & North America 
(incl. Australia and New Zealand) 

• Australia* 
• Greece* 
• Portugal* 

Eastern Europe & post-Soviet Union • Azerbaijan 
• Latvia* 
• Ukraine 

South Asia • India 
• Pakistan 

South-East Asia • Indonesia 
• Malaysia 
• Myanmar 

East Asia • Mongolia 
North Africa & the Middle East • Jordan 

• Morocco 
Sub-Saharan Africa • Liberia 

• Mauritius 
• Mozambique 
• Uganda 
• Zambia 

Table 4.2: Governments committed to or in the process of developing a National Action Plan as of 
January 2021; asterisk denotes OECD member states 

It seems that the future diffusion of NAPs will not be confined to particular 
regions, with NAPs on the verge of proliferating in Sub-Saharan Africa, South 

                                                      
249 Ecuador – classified as a laggard and a “negative case” in Chapter Five – announced its inten-
tion to develop a NAP in October 2020, after the research for this thesis was completed. The 
Government of Ecuador has not, as of April 2021, made public any significant details on pro-
gress towards developing the NAP, indicating that it remains a laggard in terms of actually adopt-
ing a policy. Given that other states have been in the development process longer, they should be 
more likely to adopt sooner, pushing Ecuador further from the early adopter category. 
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and Southeast Asia, and Latin America. If all of these governments were to suc-
cessfully adopt a NAP, the only world regions (as defined in this thesis) without 
NAP adoptions would be the Caribbean and the Pacific. There are, however, 
notably just two states in the North Africa & Middle East region developing 
NAPs: Jordan, which is listed by OHCHR but not DIHR, and Morocco. No 
country in the region has yet adopted a NAP. The dearth of progress on devel-
oping NAPs in the Middle East was even the subject of a panel at the2019 UN 
Forum on Business and Human Rights, where Anita Ramasastry of the UN 
Working Group stated her wish that governments in the Middle East would fi-
nally develop an interest in NAPs and develop an inter-state dialogue on devel-
oping NAPs within the region, with the specific intent of promoting a regional 
race to the top. She noted her perception that regional races to the top were 
already occurring in East Asia and Latin America and were on the verge of hap-
pening in Africa, but not in the Middle East.250 

4.2 Variables 

4.2.1 Dependent variable 
This thesis concerns the early adoption of NAPs on business and human rights. 
As is shown in Chapter Two, other types of policies can possibly be pursued 
regulate the human rights conduct of corporations, and these can precede and 
inform a NAP or be the outcome of planning for the NAP as well. NAPs are 
chosen as the focus of the study because they were promoted by the UN Working 
Group on Business and Human Rights, the European Commission, and other 
international bodies, and they are the most consistent means of comparing na-
tional governments’ decisions to specifically implement the UN Guiding Princi-
ples (UNGPs). The dependent variable in this analysis is therefore binary: 
whether or not a government is an early adopter of a NAP for business and 
human rights. As the dependent variable is binary, logistic regression is the 
method used to analyze the dataset constructed and to determine the effect of 
these theorized motivations on the decision to become an early adopter. 

The UN Working Group defines a NAP as an “‘evolving policy strategy de-
veloped by a State to protect against adverse human rights impacts by business 
enterprises in conformity with the UN Guiding Principles on Business and Hu-
man Rights’”.251 The Working Group states that four criteria are essential to de-
veloping an effective NAP: it should be founded on the UNGPs and serve as an 
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251 United Nations Working Group on Business and Human Rights, Guidance on National Action 
Plans on Business and Human Rights (Geneva, 2016), https://www.ohchr.org/Documents/Is-
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instrument to implement the UNGPs; it should be context-specific and address 
the country’s actual and potential corporate human rights abuses; it should be 
developed in an inclusive and transparent process involving relevant stakehold-
ers; and it should be regularly reviewed and updated.252 For an example of an 
ideal-type NAP using these criteria, consider the first NAP adopted in the UK. 
The UK Government announced its intention to adopt a NAP in 2013, and the 
drafting process began in June 2012. The Government held broad-based stake-
holder consultations before starting the drafting process, with participants from 
civil society, trade unions, business, and experts from other governments and 
international organizations. The NAP summarized existing policies and laws rel-
evant to business and human rights and proposed new actions that the Govern-
ment would take in the near future, such as developing guidance for British com-
panies, lobbying foreign governments to implement the UNGPs, and incorpo-
rating human rights respect into the activities of state-owned enterprises. In ad-
dition to a process that involved diverse stakeholder groups, this NAP was 
framed very clearly as a vehicle for implementing the UNGPs nationally, focused 
specifically on UK business, and in 2016, it was updated and supplanted by a new 
NAP.253 The UK NAP thus met all of the Working Group’s criteria and serves 
as a prime example of what should be considered a NAP.254 The process and 
content of four different NAPs are reviewed in the subsequent chapters of this 
thesis (see Chapters Five, Six, and Seven on Colombia, the US, France, and Swe-
den). 

Chapter Six also provides an example of what is not a NAP. While the US 
eventually adopted a NAP in 2016, the State Department first published a docu-
ment in 2013 on the Government’s approach to business and human rights. This 
document explained existing laws and policies in the US, but it did not propose 
significant new actions beyond vague commitments to encouraging business re-
spect for human rights and pursuing a global level playing field. The State De-
partment did not disclose that any stakeholders were involved in the production 
of the document (and if they were, the lack of disclosure indicates that the pro-
cess was not transparent). There is also no indication that this document served 

                                                      
252 United Nations Working Group on Business and Human Rights, Guidance on National Action 
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253 “United Kingdom”, Danish Institute for Human Rights, National Action Plans on Business and 
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as a living document in any meaningful sense, with no clear plans to review or 
update it.255 

As explained above, this thesis considers a policy to count as a NAP based on 
cross-referencing information from the OHCHR and the DIHR. As of year-end 
2020, 26 governments worldwide had adopted a NAP for business and human 
rights. This figure represents approximately 13% of the 193 sovereign states in-
cluded in the dataset used in this thesis (11.9% if counting only those NAPs that 
adopted prior to 2019, where the regression analysis cuts off). Recall from Chap-
ters One and Three that the first 15% of total adoptions are classified as early 
adopters. It is unlikely that all governments worldwide will adopt NAPs for busi-
ness and human rights, meaning that these governments could eventually not 
technically count as “early adopters” within a total population of adopters ac-
cording to diffusion of innovations theory. Yet, most of the adoptions to date 
should be motivated by the same logic as early adoption – most of these govern-
ments developed their NAPs without having time to learn much from the expe-
riences of other states and without harmonization mechanisms to ensure a level 
playing field with their newly increased standards or regulations. As such, all 
adoptions that occurred before the data end in 2018 are scored as early adoptions 
in the dataset. The Kenyan, Thai, and Japanese NAPs were adopted after this 
cut-off date, and while they are included in the descriptive statistics in this chap-
ter, the dataset used for the regression analyses below is truncated at year-end 
2018, due to data availability and the point in time at which this research was 
conducted and finalized. Any explanations for early adoption derived from the 
logistic regression results do not account for these three governments’ decisions 
to adopt. The author also notes that while these three governments in particular 
may have had time to learn from the experiences of other states, they are also 
generally pioneers within their geographic regions, being the first in Sub-Saharan 
Africa, the first in Southeast Asia, and the second in East Asia to adopt, respec-
tively. 

4.2.2 Independent variables 
This section theorizes operationalizations of the independent variables in order 
to test each of the four hypotheses derived from the four-part theoretical frame-
work presented in Chapter Three. Some variables are operationalized by more 
than one indicator in the model, as the expectations of some parts of the frame-
work included multiple components or alternatives that are measured differently. 
Each of these variables and the indicators for measuring them are explained here. 
The variables are grouped by hypothesis. The dataset is based on the Quality of 
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Government (QoG) Standard Data, with multiple indicators taken or adapted 
from the 2020 update of the QoG Standard Time-Series dataset.256 Time series 
data is used to account for adoptions across numerous years. Other indicators – 
treaty ratifications, IO memberships, UN Global Compact (UNGC) participa-
tion, and corporate human rights abuses – were developed and coded by the 
author as described. 
 
Normative – H1: The more normatively committed the government is to a policy area, the more 
likely it is to be an early adopter of a policy innovation in that area. 
 

The expectation of the normative motivation is that governments are more 
like to be early adopters of NAPs if they are more committed to internationally 
recognized human rights. Government commitments can be measured in differ-
ent ways and informed by different factors, which means that more indicators 
are used to measure this motivation than for the other motivations. A govern-
ment’s commitment can manifest itself in legal commitments or in actual prac-
tice. A government’s preferences can be shaped by the international institutions 
of which it is a member, but also by domestic actors. Thus, a greater variety of 
indicators are operationalized here. 

The first indicator comes from the CIRI Human Rights Dataset and measures 
a government’s performance on human rights. Metrics for measuring govern-
ments’ actual human rights performance are limited and mostly in their infancy. 
The UN has attempted to develop methodological frameworks for producing 
different types of human rights indicators, but performance indicators (albeit pri-
marily intended for applied research) continue to have many shortcomings. Ac-
cording to an OHCHR report, “Their coverage of the human rights standards as 
laid out in various instruments remains limited and often only incidental. There-
fore, the use of performance indicators, as articulated in the literature and applied 
in current practice, does not in itself provide an adequate way forward for devel-
oping and encouraging the use of indicators in the implementation of human 
rights.”257 Another type is compliance indicators, which are explicitly anchored in 
human rights standards and capture the extent to which states meet their legal 
obligations; these indicators too are not fully developed.258 Indeed, the lack of 
sufficient human rights metrics to measure state (and corporate) performance 
was seen as a limitation of the UNGPs, and there is no consensus on how best 
to measure human rights outcomes for states or companies.259 
                                                      
256 J. Teorell, S. Dahlberg, S. Holmberg, B. Rothstein, N. Alvarado Pachon, & S. Axelsson, The 
Quality of Government Standard Dataset, version Jan20, University of Gothenburg: The Quality 
of Government Institute (2020), https://qog.pol.gu.se/data/datadownloads/qogstandarddata. 
257 United Nations Office of the High Commissioner for Human Rights, Human Rights Indicators: 
A Guide to Measurement and Implementation (New York and Geneva, 2012), p. 19. 
258 OHCHR, Human Rights Indicators, p. 19. 
259 S.A. Aaronson & I. Higham, “Re-righting business: John Ruggie and the struggle to develop 
international human rights standards for transnational firms”, Human Rights Quarterly, 35/2 
(2013), p. 359. 
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The CIRI Human Rights Dataset, which was developed with funding from 
the US National Science Foundation and the World Bank, however, is widely 
used by scholars.260 For the present thesis, a composite score is calculated for the 
CIRI data, which the dataset’s authors have also calculated for the purpose of 
ranking the worst and best countries on human rights performance.261 The overall 
score is calculated using 14 CIRI indicators for particular human rights violations: 
disappearances, extrajudicial killings, political imprisonment, torture, freedom of 
assembly and association, freedom of foreign movement, freedom of domestic 
movement, freedom of speech, electoral self-determination, freedom of religion, 
workers’ rights (combining freedom of association and collective bargaining, as 
well as forced labor, minimum age, acceptable wages, working hours, and occu-
pational health and safety), women’s economic rights, women’s political rights, 
and independence of the judiciary. The best score a country can receive is 30, 
which represents the highest possible respect for all 14 rights measured by the 
indicators, while the worst possible score is 0, which indicates very low respect 
for all of these human rights. The CIRI data cover only the period 1981-2011, 
while this analysis begins with 2005 – the starting year of John Ruggie’s first 
mandate as Special Representative of the Secretary-General at the UN – and ends 
in 2018. For the years 2012-2018, the dataset used in this thesis holds constant 
the average CIRI overall score for the years 2005-2011. This solution may miss 
key years when particular atrocities occurred, especially during a period of up-
heaval, such as armed conflict or a coup d’état, but in general, human rights per-
formance in the CIRI data does not fluctuate greatly over relatively short periods 
of time. 

The second indicator measures a government’s commitment not as much in 
practice, but nominally through legal commitments: which of the major human 
rights treaties the government has ratified. The Universal Declaration of Human 
Rights (UDHR) recognizes “the equal and inalienable rights of all members of 
the human family” and was proclaimed by the UN General Assembly to be “a 
common standard of achievement for all peoples and all nations”.262 The UDHR 
states clearly, “Everyone is entitled to all the rights and freedoms set forth in this 
Declaration, without distinction of any kind, such as race, colour, sex, language, 
religion, political or other opinion, national or social origin, property, birth or 
other status.”263 This aspirational language might have been well-received when 
the documented was drafted in the aftermath of the Second World War, but to 
this day not all governments have ratified the covenants that codify the rights 
enshrined in the UDHR into law. Thus, ratifying such instruments may indicate 
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that a government is especially normatively committed to internationally recog-
nized human rights, while neglecting to ratify such instruments may indicate that 
a government is less normatively committed. Philosophically, human rights apply 
regardless of whether an individual’s government has ratified a convention, but 
the individual may have no recourse to legal solutions when her rights are vio-
lated – hence the importance of ratification for demonstrating commitment. 
 Moreover, Ruggie provides explicit criteria for which human rights covenants 
are most relevant to fostering corporate respect for human rights. According to 
Principle 12 of the UNGPs: 

The responsibility of business enterprises to respect human rights refers to inter-
nationally recognized human rights – understood, at a minimum, as those ex-
pressed in the International Bill of Human Rights and the principles concerning 
fundamental rights set out in the International Labour Organization’s Declaration 
on Fundamental Principles and Rights at Work.264 

 
The commentary on Principle 12 states: 

Because business enterprises can have an impact on virtually the entire spectrum 
of internationally recognized human rights, their responsibility to respect applies 
to all such rights…. 

An authoritative list of the core internationally recognized human rights is con-
tained in the International Bill of Human Rights (consisting of the Universal Dec-
laration of Human Rights and the main instruments through which it has been 
codified: the International Covenant on Civil and Political Rights and the Interna-
tional Covenant on Economic, Social and Cultural Rights), coupled with the prin-
ciples concerning fundamental rights in the eight ILO core conventions as set out 
in the Declaration on Fundamental Principles and Rights at Work. These are the 
benchmarks against which other social actors assess the human rights impacts of 
business enterprises.265 

 
The Protect, Respect and Remedy Framework that preceded the UNGPs and for 

which the UNGPs are a blueprint for implementation had stated, “For the sub-
stantive content of the due diligence process, companies should look, at a mini-
mum, to the international bill of human rights and the core conventions of the 
ILO, because the principles they embody comprise the benchmarks against 
which other social actors judge the human rights impacts of companies.”266 Rug-
gie was speaking about the rights that companies must respect, but it stands to 
reason that a government that has made reciprocally binding commitments to 
those rights is more likely to ask or require its firms to respect them. In order to 
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operationalize this variable, then, a government is scored for whether or not it 
has ratified each convention that comprises the International Bill of Human 
Rights and the ILO Core Conventions: the International Covenant on Eco-
nomic, Social and Cultural Rights, 1966 (ICESCR); International Covenant on 
Civil and Political Rights, 1966 (ICCPR); Freedom of Association and Protection 
of the Right to Organise Convention, 1948; Right to Organise and Collective 
Bargaining Convention, 1949; Forced Labour Convention, 1930; Abolition of 
Forced Labour Convention, 1957; Minimum Age Convention, 1973; Worst 
Forms of Child Labour Convention, 1951; and Discrimination (Employment and 
Occupation) Convention, 1958. The cumulative total of these ten conventions 
that the government has ratified year-on-year is the score used in the analysis, for 
a maximum score of 10 and a minimum score of zero. 

The third indicator used for operationalizing the normative motivation varia-
ble is IO membership. Governments may come to be normatively committed to 
human rights after being socialized into accepting human rights norms through 
their participation in the IOs that work on this issue area. For this indicator, the 
government is scored for its total number of memberships in IOs that were 
found to have produced policies on business and human rights and worked to 
disseminate the UNGPs and related instruments among their member states. 
This approach was taken to focus on those organizations where socialization to-
wards adoption of policy innovations in this particular area of human rights is 
most likely to have occurred. The author searched the websites of IOs, using the 
list of major IOs compiled by the United States Institute of Peace, to determine 
whether the IO had a policy on business and human rights.267 Agencies within 
IOs that have no separate membership structure were not double counted; e.g. 
the UN Development Programme is not counted separately from the UN as it 
does not have “member states” beyond an executive board. The findings showed 
that the IOs active in this policy area include: the UN, the EU, OECD, Nordic 
Council of Ministers, International Finance Corporation (IFC), Organization of 
American States (OAS), and the Association of Southeast Asian Nations 
(ASEAN). 

The UN is an obvious case, as it is the IO within which the UNGPs were 
produced. The EU has called on member states to adopt NAPs and has its own 
public policies on business and human rights focused on implementing the 
UNGPs.268 The OECD produces the Guidelines for Multinational Enterprises, 
which member states are expected to enforce by establishing National Contact 
Points, and which have been revised to incorporate the UNGPs (see Chapter 
Two). The Nordic Council has developed the Nordic Strategy for Corporate Social 
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Responsibility, which includes promoting member state implementation of the 
UNGPs.269 The IFC’s Sustainability Framework includes a chapter on business 
and human rights.270 Lastly, ASEAN has organized business and human rights 
training programs for member state ministries that are focused on promoting 
implementation of the UNGPs.271 Governments are scored based on whether or 
not they had acceded to the relevant IO (and remained a member) year-on-year, 
and the cumulative number of memberships is used in the quantitative analysis 
as an indicator for embeddedness in a normative community of states. The min-
imum score is thus zero (although all states that ended up being fully included in 
the dataset are UN members for a minimum score of 1) and the maximum score 
is 7. 

A government’s respect for human rights may also be operationalized by look-
ing at the extent to which the government is democratic. The fourth indicator 
for the normative motivation is thus the level of democracy in the country. This 
analysis uses the Varieties of Democracy (V-Dem) data from the QoG dataset. 
V-Dem offers an innovative approach to conceptualizing and measuring democ-
racy with multidimensional analysis beyond merely holding elections. The V-
Dem data distinguish between different types of democracy; here, the analysis 
relies on V-Dem’s liberal democracy index, which emphasizes the importance of 
protecting individual and minority rights against state tyranny and the tyranny of 
the majority. This model thus assesses the quality of democracy based on the 
limits placed on government, including constitutionally protected civil liberties, 
strong rule of law, an independent judiciary, and effective checks and balances 
that work to limit executive power; these results are combined with the level of 
electoral democracy.272 The data should therefore be able to provide insights spe-
cifically into the human rights effects of democratic governance. 

Finally, for testing the hypothesis derived from the normative motivation, the 
fifth and sixth variables for human rights commitment are operationalized by 
measuring domestic empowerment of the policy. In order to measure such do-
mestic support for business and human rights, this thesis uses the cumulative 
number of corporate and civil society participants year-on-year in the United Na-
tions Global Compact (UNGC). The UNGC is not without its critics in both 
civil society and academia, especially those who argue that it allows corporate 
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“bluewashing”, whereby a company gets to brand itself with the UN “blue” 
color, despite the fact that the only requirement for inclusion in the UNGC is 
reporting on progress towards incorporating the principles of the Compact into 
the company. Critics contend that companies are given a chance to improve their 
public image without having to substantially alter their behavior. Scholar Oliver 
F. Williams has countered critics by arguing that the point of the UNGC is not 
to achieve a final answer via private regulation but to provide a platform for 
forging a consensus on the responsibilities of corporations.273 David Vogel has 
also noted that – although private regulation such as the UNGC yields substan-
tive improvements but remains insufficient as a substitute for state regulation274 
– the UNGC’s broad membership still “suggests that business norms regarding 
social responsibility are taking root” beyond the West and in various countries in 
the Global South.275 

An organization’s participation in the UNGC is not a clear indication that it 
would advocate for government policy in the areas the UNGC covers – human 
rights, labor rights, environmental sustainability, and anti-corruption – but it is 
indicative of human rights norms taking root in the country where the organiza-
tion is based and should provide a useful proxy for how receptive signatory actors 
are to business and human rights policy. There are anyway no other comprehen-
sive cross-national global data available on the human rights performance or 
commitments of firms, nor on NGOs active in the specific area of business and 
human rights. While some environmental, social and governance (“ESG”) re-
search firms do produce such data, the indicators are not consistent or compara-
ble enough to determine quality, and they are not academic in nature (being in-
tended for investors) or necessarily conducive to yearly benchmarking. Such data 
are also not necessarily representative, as they tend to assess only publicly traded 
corporations that are listed in countries where investment banking is most active. 
Moreover, the cost of such data is prohibitive. 

The UNGC office in New York provided the author with a participant break-
down by year that was current as of March 2018 (updated information has not 
been made available despite multiple requests). A variety of organizations can 
participate in the UNGC – not only corporations, but also academic institutions, 
civil society organizations, and local governments. For the purposes of opera-
tionalizing this variable, the dataset deploys NGOs and corporations as separate 
indicators. The author takes the summation of the number of NGOs and corpo-
rate participants active in each country, cumulatively year-on-year. These sums 
are then normalized by the country’s population in each year. 
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Reputation – H2: The more a government seeks to uphold or improve its reputation in a certain 
policy area, the more likely it is to be an early adopter of a policy innovation in that area. 
 

The variables used to measure a government’s reputation are based on the 
human rights performance of the companies that it regulates. Where national 
firms or firms operating within the government’s jurisdiction violate human 
rights routinely or in a high-profile manner, the government should suffer repu-
tational damage for failing to hold them accountable. The Business and Human 
Rights Resource Centre (BHRRC) maintains a database of allegations of corpo-
rate human rights abuses.276 Since 2000, when the dataset used in this thesis be-
gins, BHRRC has tracked allegations of corporate human rights misconduct 
raised by civil society and invites accused companies to respond when BHRRC 
finds no evidence that the company has otherwise addressed the allegations. This 
database is the only comprehensive list of allegations of corporate human rights 
abuses that the author has found, although it does exclude some high-profile 
cases that companies addressed directly, such as where the allegations advanced 
quickly to litigation. There is no comprehensive list of such cases, but high-pro-
file cases are discussed in-depth in the following qualitative case study chapters. 

The BHRRC list of allegations includes information on both the country or 
countries in which the offending company has its headquarters, as well as the 
country or countries in which the allegations occurred. Year-on-year summations 
are taken of both allegations by country of headquarters and allegations by coun-
try of abuse as separate indicators. A higher score for either indicator should be 
associated with a worse reputation for the state that failed to protect against cor-
porate violations of human rights and to effectively regulate home firms/firms 
operating on its territory, while a lower score should indicate a better reputation. 
The indicator is not without shortcomings, including that countries with weak 
rule of law or repressed or poorly established media and civil society may see 
fewer allegations made despite a higher rate of abuses. The indicator also cannot 
account for the gravity and publicity accorded to any single allegation. Neverthe-
less, these are the best data available and are complemented by qualitative analysis 
in six case studies. 

This variable requires understanding primarily the effects of positive and neg-
ative reputations on the decision to adopt a policy early. While a government’s 
human rights performance could have obvious implications for its reputation, a 
fact which should not be entirely discounted, the CIRI human rights data are not 
used as indicators for the variable of seeking to improve a negative/maintain a 
positive reputation. Such data may anyway be problematic to the extent that nam-
ing and shaming by IOs and other governments affect state reputation, as dem-
ocratic governments (which generally perform better at protecting and respecting 
human rights) may be more likely to be named and shamed with the knowledge 
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that democracies are more likely to enable meaningful reform.277 Thus, govern-
ments’ track record on human rights broadly, as shaped by reporting and denun-
ciation by civil society, IOs, and foreign governments, is relegated to the qualita-
tive casework in subsequent chapters. The quantitative analysis uses instead indi-
cators more specifically targeted at business and human rights reputations based 
on allegations by civil society. 
 
Competition – H3: If a government seeks to influence policy adoptions abroad, it is more likely 
to be an early adopter. 
 

The competition motivation predicted that governments become early 
adopters in order to push other governments to adopt similar policies. By being 
early to adopt their own style of policy, they control the direction of this diffu-
sion. In order to operationalize the variable for seeking to influence policy adop-
tions abroad, this quantitative analysis takes indicators from the QoG dataset that 
relate to the openness of a national economy. According to the theorized moti-
vation, producing a California effect and triggering races to the top – and thereby 
controlling where on the Pareto frontier of possible policy solutions govern-
ments end up – requires being open to trade. It is difficult to appropriately quan-
tify whether governments wanted – or thought it possible – to influence national 
policies for business and human rights in other countries without conducting 
interviews with government officials or analyzing documents from all countries. 
Therefore, such motivations are examined more closely in the qualitative case 
studies that follow this chapter. 

To measure economic openness, this analysis uses two different indicators: 
foreign trade as a percentage of GDP and foreign direct investment (FDI) in-
flows as a percentage of GDP for each year in the data. Although Vogel’s original 
work on the California effect focused on trade as a conduit for the ratcheting up 
of standards, there is also evidence that FDI flows significantly increase the like-
lihood of more stringent standards.278 The data in the QoG dataset are taken from 
the World Bank’s World Development Indicators, which are compiled by the 
World Bank from officially recognized international sources.279 The higher a per-
centage of FDI inflows or of trade as a percentage of GDP, the more open the 
economy and thus the more capable the government should be at influencing 
adoptions abroad. 
 
Domestic lock-in – H4: If a government has recently overcome political instability or faces an 
imminent loss to the political opposition, it is more likely to be an early adopter. 

                                                      
277 F. Koliev & J.H. Lebovic, “Selecting for Shame: The Monitoring of Workers’ Rights by the 
International Labour Organization, 1989 to 2011”, International Studies Quarterly, 62 (2018). 
278 R. Perkins & E. Neumayer, “Does the ‘California effect’ operate across borders? Trading- and 
investing-up in automobile emissions standards”, Journal of European Public Policy, 19/2 (2011). 
279 World Bank, World Development Indicators (2019), https://datacatalog.worldbank.org/da-
taset/world-development-indicators. 
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The domestic lock-in motivation was theorized to be the result of a govern-

ment’s perceiving that it needed to tie its hands or the hands of future govern-
ments due to recent or imminent political instability. In the case of human rights 
policies, hands-tying would be especially attractive after civil conflict or a transi-
tion to democracy in order to improve the government’s credibility. Alternatively, 
a government in a country with no armed conflict could face an election in which 
it is likely to lose power to an opponent who is opposed to the policy. Early 
adoption may be desirable if it presents an opportunity to quickly commit the 
government to that policy, thereby locking it into place. 

The variable for political instability could be operationalized in different ways. 
Ideally, this variable would consider recent internal armed conflict/civil war. The 
QoG data for such indicators, however, are not available for most countries in 
the time series cross-sectional dataset; thus, there is not an opportunity to deter-
mine the explanatory power of such information. The issue of internal armed 
conflict, however, is discussed below, including in qualitative casework in the 
subsequent empirical chapters. 

The other potential operationalization for this variable concerns the govern-
ment’s impending loss to the political opposition. Not all elections suggest im-
minent loss – although one might be forgiven for forgetting so in the present 
day, a government can be highly popular, and polarization can be minimal. Yet, 
the adoption of a NAP in the year of or preceding an election would suggest that 
the adopting government is in haste to lock in the policy, especially when doing 
so assumes the risks associated with early adoption. One could reason that if the 
government did not otherwise need to lock in the policy, it would wait until there 
is more information available on the experiences of other governments or more 
pressure from large and powerful states that may have already adopted unilater-
ally. Therefore, to operationalize this variable, an indicator was created for 
whether or not a parliamentary or presidential election was held in a given year. 
In order to code for an election, voter turnout data for both parliamentary and 
presidential elections in the QoG dataset, taken from the International Institute 
for Democracy and Electoral Assistance,280 is converted into a dummy variable 
to determine whether or not an election was held in the country that year. 

4.2.3 Controls 
In addition to the independent variables above that allow testing of the hypoth-
eses derived from the theoretical framework, several control variables are in-
cluded in the regression models discussed in this chapter to account for possible 
spurious effects. First, spatial weights are added for new adoptions of NAPs for 
each year in the dataset to determine whether clustering and regular diffusion 

                                                      
280 International Institute for Democracy and Electoral Assistance, Electoral System Design Da-
tabase (2019), https://www.idea.int/data-tools/data/electoral-system-design. 
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might explain the adoptions. Two spatial weight indicators are included: one for 
newly adopted NAPs in countries neighboring the country in the observation, 
and one for newly adopted NAPs in the region of the country in the observation. 
Indicators for cumulative adoptions, as an alternative to new adoptions, are in-
cluded in additional models. For the purposes of this spatial weight, “neighbor-
ing” is defined as contiguous countries, with contiguity data taken from the Cor-
relates of War Project.281 In this indicator, contiguity relationships 1, 2 and 3 are 
used, which indicates either that the countries share a land or river border, that 
they are separated by 12 miles of water or less, or that they are separated by 24 
miles of water or less (but more than 12 miles), respectively. The regional classi-
fications are taken from the Hadenius and Teorell Authoritarian Regime Da-
taset.282 Indicators for new and cumulative adoptions were highly correlated, 
hence they are included in separate models. Including the spatial weights allows 
one to determine whether a cross-border diffusion effect or regional clustering 
better explains adoptions than the motivations theorized above. The analysis also 
adds control variables for time dependence through three variables: time, time2, 
and time3.283 The analysis also controls for GDP per capita in current USD and 
the percentage of GDP growth; both indicators are taken from the World De-
velopment Indicators. These indicators demonstrate levels of economic devel-
opment and may represent the government’s capacity for regulatory policy inno-
vation and the purchasing power of its consumers. 

4.3 Regression analysis 
Using the operationalizations explained above, a logistic regression analysis was 
conducted with data for 193 sovereign states. The analysis controls for time 
trends and for dependence across units, including the clustering of standard er-
rors and use of spatial weights. Logistic regression is used because the dependent 
variable is binary: a government either is or is not an early adopter, i.e., has or 
does not have a NAP. The Holy See, Palestine, Kosovo, and Taiwan (and other, 
less widely recognized non-UN member states) are not included in the dataset 
for reasons of data availability. 

The indicators for the total number of human rights conventions ratified, lib-
eral democracy, total number of memberships in business and human rights-fo-
cused IOs, UNGC corporate participants normalized by population, UNGC 
                                                      
281 Correlates of War Project, Direct Contiguity Data 1816-2016, Version 3.2 (2017), https://cor-
relatesofwar.org/data-sets/direct-contiguity; D.M. Stinnett, J. Tir, P. Schafer, P.F. Diehl, & C. 
Gochman, “The Correlates of War Project Direct Contiguity Data, Version 3”, Conflict Manage-
ment and Peace Studies, 19/2 (2002). 
282 A. Hadenius & J. Teorell, “Pathways from authoritarianism”, Journal of Democracy, 18/1 (2007); 
M. Wahman, J. Teorell, & A. Hadenius, “Authoritarian Regime Types Revisited: Updated Data in 
Comparative Perspective”, Contemporary Politics, 19/1. 
283 D. Carter & C. Signorino, “Back to the Future: Modeling Time Dependence in Binary Data”, 
Political Analysis, 18/3 (2010). 
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NGO participants normalized by population, cumulative sums of the number of 
allegations of corporate human rights abuses by headquarters and by location of 
abuse, FDI inflows, trade, spatial weights (neighboring and regional adoptions), 
GDP per capita, and GDP growth are lagged by one year to account for delayed 
effects on policymaking decisions and to minimize problems of endogeneity con-
cerning the time it takes to develop and adopt a policy. Data on elections are 
given a one-year lead in the first two models to determine whether the adoption 
occurred in the year prior to an election as a locking-in measure; in the third 
model, the year of the election is used as an alternative. 

Given the relatively limited number of adoptions (early adopters are by defi-
nition a limited group), the results should not have been expected to be particu-
larly powerful. Using logistic regression, the results show the coefficients for an 
increase in probability that a government will become an early adopter, but do 
not assert direct causality and should not necessarily rule out the explanatory ca-
pacity of indicators that were not shown to have statistically significant effects. 
The output table shows the results for three different models. Model 1 excludes 
the liberal democracy variable due to high correlation with both the CIRI human 
rights data and the total number of IO memberships the state has. This model 
also uses new adoptions of NAPs by neighbors and regionally, as opposed to 
cumulative adoptions in the spatial weights. Model 2 includes the V-Dem liberal 
democracy indicator but removes the CIRI human rights scores and IO mem-
berships to account for high correlation. This model also uses new adoptions of 
NAPs by neighbors and regionally. In Model 3, CIRI scores and IO memberships 
are added back to the model, once again excluding V-Dem liberal democracy 
data. This model, however, uses cumulative year-on-year adoptions of NAPs by 
neighboring and regional countries instead of new adoptions in each year. 
The results of Model 1 show statistical significance for four indicators. This 
model has the best fit of the three main models, having the lowest AIC score. 
The first hypothesis was derived from the normative motivation and stated that 
a government is more likely to be an early adopter of a policy in an area to which 
it is more normatively committed. In the first model, this hypothesis is opera-
tionalized with six different indicators: human rights performance, number of 
human rights conventions ratified, membership in IOs working on business and 
human rights, the number of UNGC corporate participants, and the number of 
UNGC NGO participants. The coefficients for each indicator are positive, with 
the exception of the number of UNGC corporate participants, which had a neg-
ative coefficient. Three of these indicators showed statistical significance in the 
first model: human rights conventions, IO membership, and UNGC NGO par-
ticipants. Civil society activism, measured through  UNGC NGO participation, 
was, however, less significant than the other significant indicators in this model. 
As all of the statistically significant coefficients for this hypothesis are positive, 
the normative motivation appears to provide an increased probability for early 
adoption.
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The hypothesis based on the reputation motivation was that a government would 
be more likely to be an early adopter of a policy when it seeks to uphold or im-
prove its reputation in that policy area. The same indicators were used for the 
reputation motivation in all three of the models presented: corporate human 
rights abuses by the country in which the abuse happened, and corporate human 
rights abuses by the country in which the company committing the abuse has its 
headquarters. In Model 1, the coefficients for both indicators were positive, while 
corporate human rights abuses by country of headquarters were statistically sig-
nificant. 

None of the other indicators showed statistical significance in Model 1. The 
third hypothesis was based on the competition motivation and predicted that a 
government seeking to influence policy adoptions abroad was more likely to be 
an early adopter. In the models, economic openness – the primary conduit 
through which foreign policy adoptions can be triggered – was used as a proxy 
indicator for this motivation. Economic openness was operationalized in two 
ways: FDI inflows and trade as a percentage of GDP. FDI inflows produced a 
positive coefficient with no statistical significance, while trade produced a nega-
tive coefficient with no statistical significance. 

The fourth hypothesis is from the domestic lock-in motivation and suggests 
that a government is more likely to be an early adopter if it has recently overcome 
or faces imminent political instability. In the three main models, the indicator 
used for this hypothesis is whether the policy adoption occurred in a year pre-
ceding a parliamentary or presidential election. The coefficient for this indicator 
was positive and not statistically significant in Model 1. 

Model 1 also added other variables, all of which were not statistically signifi-
cant. New adoptions among neighboring states produced a positive coefficient, 
while new adoptions in the region produced a negative coefficient. GDP per 
capita produced a positive coefficient, while GDP growth produced a negative 
coefficient. Time produced a positive coefficient, as did time3; time2, however, 
produced a negative coefficient. 

In Model 2, the normative hypothesis was operationalized with the liberal de-
mocracy indicator in place of human rights performance and IO membership, 
due to high correlation between these variables. Human rights conventions again 
yielded a positive, statistically significant coefficient, as did the liberal democracy 
score. UNGC corporate participants had a positive coefficient in this model, as 
did UNGC NGO participants, although this indicator lost its statistical signifi-
cance compared to the first model. For the reputation motivation, corporate hu-
man rights abuses by country and by country of headquarters were both positive 
coefficients, and the company’s headquarters once again exerted a statistically 
significant effect, although with a lower significance than in Model 1. As in the 
first model, none of the remaining indicators were statistically significant. The 
competition motivation indicator of FDI inflows produced a positive coefficient, 
while trade produced a negative coefficient. The coefficient for adoptions in the 
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year preceding an election, the indicator for the domestic lock-in motivation, was 
positive. New adoptions among neighbors also produced a positive coefficient, 
and in this model, new regional adoptions did as well. GDP per capita had a 
positive coefficient as in the first model, and GDP growth once again had a neg-
ative coefficient. Time was also positive, as again was time3. Time2 produced an-
other negative coefficient. Model 2 had the worst fit of the three main models. 

Model 3 reverted to using human rights performance and IO membership and 
excluding liberal democracy due to correlation. The results were very similar to 
those of Model 1, although the model had a slightly higher AIC score, indicating 
a worse fit. The normative motivation results basically mirrored those in Model 
1. Human rights performance had a positive coefficient with no statistical signif-
icance. Human rights conventions and IO membership were positive as well, and 
these indicators showed statistical significance. UNGC corporate participants 
had a negative coefficient with no statistical significance, but UNGC NGO par-
ticipants once again showed statistical significance, weaker than for the other sig-
nificant indicators, with a positive effect. For the reputation motivation, corpo-
rate human rights abuses by country had a positive, non-significant effect, and 
abuses by country of the company’s headquarters had a positive, significant ef-
fect. Again, no other indicators showed statistical significance. For the competi-
tion motivation, FDI inflows had a positive effect, and the coefficient for trade 
was negative. The year preceding an election also had a positive coefficient with 
no significance. For this model, cumulative adoptions were used instead of new 
adoptions. Cumulative adoptions among neighbors had a positive coefficient, as 
did new adoptions in Model 1, but neither was significant. GDP per capita was 
positive once again, while GDP growth was again negative. The same pattern as 
in the other models also emerged for counting time: time had a positive coeffi-
cient, as did time3, while time2 had a negative coefficient. 

4.4 Robustness models 
Two additional models are included for robustness checks (see Appendix 1). 
Both of these models operationalize the normative hypothesis with human rights 
performance data and IO membership in lieu of liberal democracy, given that 
main models with these scores had better fits. The operationalizations for the 
reputation and competition motivation hypotheses are the same as in Models 1-
3. Instead of a using a lead indicator for election years in the domestic lock-in 
logic, which assumes that the effect is most pronounced in the year prior to a 
parliamentary or presidential election, however, the year of the election is used in 
both models. For spatial weighting, Model 4 uses new NAP adoptions among 
neighboring states and regionally, while Model 5 uses cumulative adoptions. The 
models both have a poorer fit than any of the main models; they both have sig-
nificantly higher AIC scores, while Model 5 is marginally better than Model 4. 
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In the first of these robustness models, Model 4, the results support the same 
hypotheses as in the other models, but with weaker effects and fewer significant 
indicators. For the normative motivation, human rights performance produced a 
negative coefficient with no statistical significance. Human rights conventions 
also had no significant effect, with a positive coefficient. IO membership again 
had a significant, positive coefficient. UNGC corporate participants were nega-
tive and not statistically significant, while NGO participants were positive and 
significant. Corporate human rights abuses by country had a negative, non-sig-
nificant effect; abuses by country of headquarters had a positive coefficient with 
significance. Both competition motivation indicators, FDI inflows and trade, 
showed no statistical significance. FDI inflows had a positive coefficient, while 
trade had a negative coefficient rounded off to zero. Changing the domestic lock-
in motivation indicator to the year of the election yielded a positive coefficient, 
but one without any statistical significance. New adoptions among neighbors had 
a positive coefficient with no significance; new adoptions in the region had a 
negative coefficient, also with no significance. In a change from the main models, 
GDP per capita had a positive coefficient with some statistical significance, but 
GDP growth had a negative coefficient with no significance. Time and time3 had 
negative coefficients with no significance, and time2 had a positive, non-signifi-
cant coefficient. 

Model 5 kept the year of election indicator in lieu of the year preceding elec-
tion indicator, while supplanting new adoptions among neighboring and regional 
states with cumulative adoptions. All indicators in this model showed coefficients 
going in the same direction as in Model 4. As in Model 4, IO membership for 
the normative motivation and corporate human rights abuses by country of head-
quarters for the reputation motivation were statistically significant, as was GDP 
per capita. The only distinction in statistical significance between these two ro-
bustness models was that UNGC NGO participants did not show any signifi-
cance in Model 5. 

As an additional robustness check, Models 1-3 were re-run looking at a subset 
of only OECD member states. The descriptive data and mapping on early 
adopters of NAPs above revealed that 80% of early adopters were OECD mem-
bers. Given also that IO memberships (including the OECD) and liberal democ-
racy (a general requirement for accession to the OECD) were among the statis-
tically significant indicators in Models 1-3, this section shows another regression 
analysis using the same models but controlling more specifically for the effects 
of OECD membership and of democratization and market liberalism on early 
adoption. The OECD is committed to fundamental values, including democratic 
governance and respect for human rights, and the organization requires members 
to produce sound and sustainable economic and regulatory policies. By control-
ling for OECD membership prior to adoption, one is able to look at a core group 
of governments belonging to an organization actively promoting business and 
human rights policies. These are more democratic governments than elsewhere. 



115 

They are also more developed: although countries in this group exhibit a consid-
erable range in terms of GDP per capita (compare, for instance, Mexico and 
Turkey to Norway and Luxembourg), the organization is still thought of as rep-
resenting developed countries and is commonly referred to as a “club of rich 
countries”. Given these scope conditions and the smaller population size, as well 
as the fact that early adoption of NAPs is a less rare phenomenon among these 
governments, more indicators should be statistically significant. Note that the 
models exclude Colombia and Lithuania, which were not yet OECD members 
at the time that they adopted NAPs. 
 As expected, more indicators in these models showed statistical significance 
than in the main models. In Model A, all of the coefficients for the normative 
motivation indicators except human rights performance showed statistical signif-
icance. The coefficients were positive for human rights performance, human 
rights conventions, IO membership, and UNGC NGO participants. Interest-
ingly, the coefficient for UNGC corporate participants was negative and statisti-
cally significant in this model. The reputation motivation found similar support 
as in the corresponding model for the full population of states. Corporate human 
rights abuses by country had a positive coefficient but were not statistically sig-
nificant, while abuses by country of the abusing company’s headquarters had a 
positive and significant coefficient. The indicators for the competition and do-
mestic lock-in motivations were not statistically significant in Model A. FDI in-
flows had a positive coefficient and trade had a negative coefficient. The year 
before an election was also negative. New adoptions by neighboring states did 
not have a statistically significant effect, and the coefficient was negative. New 
adoptions in the region were statistically significant, but the effect was also neg-
ative, which may not indicate interdependence and clustering. GDP per capita 
and GDP growth were also statistically significant, with GDP per capita having 
a positive coefficient and GDP growth a negative coefficient. Time had a positive 
coefficient, time2 had a negative coefficient, and time3 had a positive coefficient; 
none of the time counts were statistically significant. 

In Model B, human rights performance and IO membership are replaced with 
liberal democracy in the normative motivation. Human rights convention ratifi-
cations are again positive and statistically significant. Liberal democracy also ex-
erts a positive and statistically significant effect. The numbers of UNGC corpo-
rate and NGO participants both yielded negative coefficients that were not sig-
nificant. For the reputation motivation, the number of abuses by country in 
which the abuse occurred had a positive but non-significant coefficient, while the 
number of abuses by country of the company’s headquarters was positive and 
statistically significant. This model was the only one to lend support to the com-
petition motivation with one indicator: FDI inflows had a positive coefficient 
with statistical significance. Trade as a percentage of GDP, however, was statis-
tically significant with a negative coefficient, which would contradict the logic of 
the competition motivation. The year before an election was positive with no 
significance, rounding out the four motivations without support for domestic
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 lock-in. In this model, no spatial weights were significant, but new adoptions 
among neighboring states had a positive coefficient, and new adoptions region-
ally had a negative coefficient. GDP per capita and GDP growth were both sta-
tistically significant, with a positive coefficient for the former and a negative co-
efficient for the latter, as in Model A. Time had a positive coefficient, time2 had 
a negative coefficient, and time3 had a positive coefficient, also as in Model A. 
Notably, Model B had the worst fit with a significantly lower AIC value; Models 
A and C had an equally good fit. 

Because they have an equal AIC value, it is obvious that Models A and C 
should show nearly identical results. All of the coefficients in Model C show the 
same signs as described above for Model A, and the same indicators showed 
statistical significance. Cumulative adoptions were used for spatial weight as op-
posed to new adoptions each year, and as when using indicators for new adop-
tions, the coefficients were both negative, with regional adoptions having statis-
tical significance. 

4.5 Discussion 
In all of the three main models, there is support for the normative and reputation 
motivations. This support is confirmed in each of the OECD robustness checks. 
The normative motivation is built up of more, and more easily measurable, com-
ponents than the other logics, and thus more indicators are used to determine 
from where a government’s preferences come. The statistical significance of 
treaty ratifications speaks to the importance of “policy fit”: governments are 
more likely to adopt NAPs to implement the UNGPs when they have already 
ratified the human rights conventions to which the UNGPs refer as a minimum 
list of human rights companies ought to address. It is logical that governments 
that have previously incorporated protection for certain human rights into na-
tional law through reciprocally binding treaties are more responsive to calls to 
implement global guidelines for protecting those rights. Conversely, the incon-
sistency and hypocrisy of a government’s asking or requiring companies to re-
spect rights that the state itself does not acknowledge creates a legitimacy issue 
that is difficult to reconcile.284 Legal commitments may thus be a good indication 
of a government’s predisposition to adopt policy innovations in the area where 
the commitments were made. 

The significance of the IO membership variable also strengthens confidence 
in the normative motivation. Governments that participate in IOs promoting 
certain policies among their member states or implementing related policies in-
ternally appear more likely to swiftly implement those policies at a national level 
than governments that are not members of the organizations. This finding indi-
cates that the greater the number of relevant IOs in which a government is a 
                                                      
284 See a discussion in Aaronson & Higham, “Re-righting business”. 
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member state, the more likely it is to be an early adopter: additional pressure from 
participation in multiple IOs has an effect on early adoption. 

In Model 2, these two indicators were excluded and replaced with liberal de-
mocracy scores, which bore the same level of statistical significance in the model. 
This result is unsurprising given the high level of correlation between treaty rati-
fication, democracy, and IO membership (several of the organizations included, 
especially the OECD and EU, require member states to meet certain criteria for 
democratic governance). Notably, in the OECD subset, democracy still has a 
statistically significant effect. Even within democracies, more democracy makes a 
government more likely to be an early adopter of a human rights policy innova-
tion. This finding lends additional support to the normative motivation. 

The role of domestic actors, specifically civil society, in empowering norms 
and pressing governments to implement policy innovations, measured by partic-
ipation in the UNGC, was also statistically significant in Models 1 and 3, although 
the significance was weaker than the other significant indicators. The significance 
disappears in Model 2, which measures liberal democracy; the same effect is 
found in Model B of the OECD robustness subset. This finding could indicate 
that NGO pressure is especially effective when coupled with norm promotion 
from IOs, membership of which is not accounted for in Model 2, which lends 
support for the importance of a bridging between international norm promotion 
and domestic actors. 

The only other indicator with statistical significance in the main models was 
for the reputation motivation. It is notable that allegations of corporate human 
rights abuses in a given country did not have a significant effect on the decision 
to be an early adopter, but allegations of corporate human rights abuses against 
companies headquartered in the country had a significant, positive effect in every 
model, including Models 4 and 5 (Appendix 1) and A, B, and C in the robustness 
checks. This result could indicate that governments’ reputations in the area of 
business and human rights and their concerns about these reputations are shaped 
not by the failure to protect their citizens against human rights abuses, but by 
their failure to appropriately regulate the human rights conduct of their home 
firms, regardless of where the misconduct occurs. These findings make sense: as 
noted in Chapter Three, companies often brand themselves according to a par-
ticular national identity, and this citizenship branding could affect the corre-
sponding government’s reputation. One might also infer that host countries – 
and their governments – are victims of or bystanders to human rights abuses 
perpetrated by (often more powerful) foreign companies. These host countries 
are seen as being subject to exploitation, with the exploiter country bearing the 
brunt of reputational damage. This argument would especially hold if the host 
government does not (appear to) have the capacity to regulate business or reme-
diate harm done, while being constrained by its economic dependence on con-
tinued inflows of foreign capital. 

The competition motivation is not supported by these findings. While eco-
nomic openness is a scope condition for triggering races to the top, it alone is 
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not a pure motivation for adopting a policy early: a government’s ability to do 
something does not mean it necessarily wants to do that thing. Such a desire is 
challenging to measure. The evidence for the competition motivation is thus con-
sidered on a case-specific basis in the qualitative casework that follows in Chap-
ters Five-Seven. There is some evidence for the motivation using FDI inflows 
within the OECD robustness subset in Model B, but the fit of this model is 
weaker than the others, and the significance is not especially high. Trade also had 
a statistically significant effect in this model, but it was negative. 

The domestic lock-in motivation also lacks support based on the results of 
this analysis. Early adoptions were not more likely to occur in the year before a 
general election, including presidential and parliamentary election years. Con-
ducting a robustness check using the year of election also had no statistically 
significant effect on the coefficients and proved to be a less useful model in terms 
of fit. Other measures of political uncertainty and events that would require a 
credible commitment to human rights, such as civil conflict, are not accounted 
for in the data as an alternative explanation. The model also does not have an 
appropriate indicator for political polarization measured in terms of opposition 
to and support for regulating companies on human rights issues. Moreover, many 
NAPs are primarily foreign policies, having been developed and implemented by 
foreign ministries; foreign policy tends not to fluctuate drastically with changes 
in government. To the extent that a NAP can be considered a foreign policy, 
even if its function is regulatory in nature, it may not be greatly or publicly con-
tested by the political opposition. 

Additional indicators did not show statistical significance, including for spatial 
weights, GDP-related controls, and time. Spatial weights for both new adoptions 
and cumulative adoptions by neighboring and regional states did not have statis-
tical significance in any of the main models. This finding suggests that cross-
border diffusion does not explain early adoption among contiguous states after 
one state has adopted. Recall from Figures 4.11 and 4.12 that there is an appear-
ance of clustering when adoptions, and especially forthcoming adoptions, are 
mapped. It should be unsurprising that the results do not show interdependence, 
as one expects diffusion mechanisms to be at play later in the process – not least 
because they may require more time, especially the process of learning from other 
governments’ experiences. The results therefore confirm that early adoption is a 
distinct phenomenon that is not captured in most diffusion analyses, which rarely 
focus on early adoptions alone. Early adoption is not primarily a group of gov-
ernments emulating one or two pioneers in the exact same manner as laggards 
eventually will. These findings are thus a helpful contribution to the diffusion 
literature. 
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4.6 Conclusions 
This chapter began with a visual mapping of NAPs globally and a descriptive 
analysis of some of the data on early adopters. It then showed how the theoretical 
framework for explaining early adoption could be operationalized in testing hy-
potheses with regards to business and human rights. Using these operationaliza-
tions, the hypotheses were tested on data covering most sovereign states in the 
world, as well as on a subset of early adopters in the OECD. The findings re-
vealed some common characteristics among the early adopters with potential 
theoretical importance, as well as strengthened support for certain aspects of the 
theoretical framework. In particular, the analysis provides support for the nor-
mative and reputation motivations. 

Early adopters of NAPs for business and human rights span all continents, 
but they are especially concentrated in Western Europe. The list of early adopters 
now covers most world regions with the addition of a Sub-Saharan African state 
in 2019. Plotting adoption patterns for NAPs does suggest that the process of 
diffusion is underway. Looking at the mapping of extant and planned NAP adop-
tions, there appeared to be a potential clustering effect, but this effect was not 
supported by the regression output. Early adopters tend to be wealthy countries 
that are active in international institutions focused on business and human rights 
policy, as evidenced especially by early adopters’ being members of the OECD. 
This thesis was meant to move beyond early adoption research confined to par-
ticular policy networks; when it was originally conceived, it was not necessarily 
obvious that early adoptions would stem primarily from the OECD. The few 
adopters at that time included Colombia and Lithuania, who were not yet mem-
ber states (the latter had not even formally begun accession talks). This seemingly 
eclectic group, however, quickly became more homogenous as the early adopter 
group expanded, and it appears that policy networks may indeed have some ex-
planatory power for early adoptions, at least after the first few pioneers adopt. 

The findings strengthen confidence in the explanatory power of the normative 
motivation. Based on the theories comprising this motivation, it was hypothe-
sized that a government’s normative commitment to a policy area would increase 
the likelihood of early adoption of a policy innovation in that area. A govern-
ment’s preferences make it more committed, and preferences are shaped in part 
by socialization from membership in international institutions working on the 
same policy area. Even within the rich country club of OECD members, the 
wealthier countries with broader memberships in other relevant IOs were more 
likely to be early adopters. Governments’ commitments could also be measured 
by ratification of legally binding treaties in the policy area. Indeed, governments 
who had ratified more of the core human rights conventions relevant to the 
UNGPs were also more likely to develop NAPs, testifying to the importance of 
the fit of the policy with the country’s laws. It is logical that it is easier for gov-
ernments to ask business to respect rights only if they have also committed to 
respecting those rights. The normative motivation also theorized that domestic 
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actors might need to empower international norms in order to encourage na-
tional-level adoptions, especially for early adopters. The findings show that coun-
tries with more NGOs (per capita) engaged on business and human rights also 
had governments that were more likely to be early adopters of NAPs. This could 
also signify that pressure from civil society is more effective than pressure from 
business in motivating a government to implement a new regulatory policy. 
Taken together, the significance of these normative motivations is particularly 
important in predicting early adoption. 

The relationship between a normative commitment and early adoption may 
not be causal, which this analysis cannot confirm, but it could well be something 
of a precondition. Logically, a government that normatively opposes a certain pol-
icy area is unlikely to adopt policy innovations strengthening that area, at least 
prior to the effects of diffusion mechanisms that should require more time, such 
as coercion. 

Of course, a government may adopt a policy innovation with which it is not 
otherwise normatively concerned if early adoption of the policy allows it to act 
contrary to its perceived type and reap the (perceived) benefits of reputational 
gains. This notion is the core of the hypothesis for the reputation motivation, 
which also finds support in this analysis.  It appears also that governments that 
have had their reputations – or perhaps the reputations of their national firms – 
damaged by allegations of corporate human rights abuses are more likely to be 
early adopters. These governments may also have more experience with and un-
derstanding of the potential harm business can cause and therefore find regulat-
ing companies on these issues more urgently necessary or more politically viable. 

While there is support for the normative and reputational motivations, the 
quantitative analysis has limitations. The normative motivation is here repre-
sented by a number of indicators, which should increase confidence in this mo-
tivation. Yet governments may be “insincere” in their ratification of international 
treaties, and they may work against multilateralism within the institutions of 
which they are members. Qualitative analysis should allow for further investiga-
tion of these nuances. Qualitative analysis also allows an investigation of domes-
tic actors’ empowerment of early adoption: for example, while civil society pres-
sure may have particularly strong effects, it is not obvious that this pressure is 
equally effective in the face of business counter-lobbying. The analysis above also 
cannot confirm whether or not consensus among diverse domestic stakeholders 
is important. These issues are addressed in the case studies that follow. The qual-
itative analysis in the following chapters should also help to elucidate the extent 
to which the government’s international image matters and factors into the rush 
to adopt. Through case study work, it is possible to look more closely at how 
NGO reporting and critiques from international experts, treaty bodies, and other 
states affects a government’s reputation in the area of business and human rights. 
Interviews also allow for a chance to speak with stakeholders within and outside 
of government to determine how they viewed the government’s reputation and 
whether this was a concern. 
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Two elements of the theoretical framework did not find support above. For 
the competition motivation, it was hypothesized that the desire to promote pol-
icies abroad would drive a government to be an early adopter. This desire is es-
pecially difficult to quantify, but economic openness is theorized to be the nec-
essary conduit for triggering such a race to the top. Its effects were not statisti-
cally significant in the main model and did not provide clear results in the robust-
ness checks. Thus, qualitative work should be highly beneficial: interviews and 
other documents should reveal whether or not governments were specifically 
concerned with what would happen in other countries, whether or not business 
desired a level playing field, and whether or not promotion of NAPs was planned 
to be or actually became part of a government’s foreign policy. These considera-
tions cannot be ruled out based on the results of the quantitative analysis above. 

The fourth hypothesis came from the domestic lock-in motivation and sug-
gested that political instability could make early adoption more likely. There is no 
effect for early adoption based on election years, but these are an imperfect meas-
ure of political instability. These data cannot confirm what the opposition’s po-
sition on business and human rights would be (nor the incumbent’s position) and 
do not account for other factors, such as the perceived threat of a coup d’état or a 
recent transition after civil conflict or autocracy. Qualitative analysis allows for a 
more thorough investigation of an incumbent government’s views and the views 
of its political adversaries, as well as other factors that could create instability. 

Ultimately, the analysis should not be seen to eliminate any components of 
the theoretical framework proposed in Chapter Three. While the findings do 
strengthen support for the normative and reputation motivations, especially 
strong effects were not to be expected given the small number of early adopters, 
and other motivations are not to be discounted at this stage. One might therefore 
conclude that a normative commitment and concern about reversing a bad rep-
utation or maintaining a positive reputation were especially powerful explana-
tions for early adoption, or that they function as sufficient scope conditions for 
early adoption. In order to ascertain the explanatory power of the other two mo-
tivations, as well as to refine and add nuance to the normative and reputation 
motivations, the qualitative casework in the next three chapters should prove 
beneficial. 
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5. Leading and Lagging in Latin America – 
Colombia & Ecuador 

Tired of that hermeneutical delirium, the workers turned away from the authori-
ties… and brought their complaints up to the higher courts. It was there that the 
sleight-of-hand lawyers proved that the demands lacked all validity for the simple 
reason that the banana company did not have, never had had, and never would 
have any workers in its service because they were all hired on a temporary and 
occasional basis… and by a decision of the court it was established and set down 
in solemn decrees that the workers did not exist. 
– Gabriel García Márquez, One Hundred Years of Solitude 
 
I cried because I had no shoes until I saw a child who had no feet. 
– Oswaldo Guayasamín 

 
 
This chapter presents two Latin American cases: the Republic of Colombia, an 
early adopter, and the Republic of Ecuador, a laggard. While all of the other cases 
included in this thesis are wealthy, developed Western countries, Colombia and 
Ecuador are states in the Global South – although, as is shown below, Colombia 
has since adopting a National Action Plan on business and human rights (NAP) 
become a member of the Organization for Economic Cooperation and Devel-
opment (OECD), usually called a club for rich countries. Colombia and Ecuador 
share a border and common colonial history and have relatively similar styles of 
government. On the question of business and human rights, however, they di-
verge. Colombia was one of the very earliest adopters of a NAP, which contains 
extensive policy planning but creates no binding regulations; Ecuador has 
avoided adopting a NAP, long considering such a national-level policy to be un-
necessary, even as the Government chairs a UN working group to develop a 
treaty on business and human rights. 

This chapter provides a Global South perspective on early adoption – and on 
business and human rights – that might otherwise be missing from this thesis. 
Colombia and Ecuador present interesting factors that are not able to be cap-
tured in other casework, such as high levels of violence, weak rule of law in some 
regions, recipient-side foreign aid relations, and recent histories of political up-
heaval. By including these cases, the study is in a sense able to “control” for the 
effects of being wealthier and more powerful Western states. As is shown in the 
comparative analysis, interesting insights can be drawn that inform and reinforce 
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the theoretical framework, and they would not have been possible without com-
paring two Global South countries. These cases are also especially interesting 
because they include a very early adopter (the first outside of Europe) and a very 
obstinate laggard that has been otherwise engaged on the issue of business and 
human rights in highly visible international fora. 

The analysis in this chapter shows that there is some evidence for all four of 
the motivations included in the theoretical framework in the case of Colombia. 
The normative motivation provided at least some scope conditions for early 
adoption, while the most pronounced effects came from the reputation and do-
mestic lock-in motivations and their interaction. The evidence for a competition 
motivation is present but relatively thin, although a surprising finding emerged 
in that Colombia was influenced by other states to adopt its NAP. Thus, com-
petitive pressures from normal diffusion, triggered by even earlier adopters, can 
also be at play early on. It is argued that Colombia cared about improving its 
reputation in the area of human rights generally and business and human rights 
in particular in order to receive a reward – here, gaining accession to the OECD, 
which conditioned membership on member states seeing improvements in the 
Government’s protection of human rights. Colombia also emerged from decades 
of internal armed conflict around the time it began the NAP process. This chap-
ter argues that the desire to lock in protections for human rights and be seen as 
credibly committed to consolidating peace in the country was a driving motiva-
tion for adopting the NAP, even without many prior adoptions abroad. The rep-
utation and domestic lock-in motivations thus interacted to an extent: Colom-
bia’s armed conflict contributed to its bad reputation and the perception from 
the OECD that it must consolidate reforms to accede to the organization; the 
Government therefore prioritized reputation improvements, including by rush-
ing to adopt a NAP and meet the expectations of the organization by showing 
its commitment to consolidating peace. 

In the case of Ecuador, however, there is far less evidence for a competition 
or domestic lock-in motivation, and only mixed evidence for the other two mo-
tivations. While Ecuador has nominally committed itself to human rights norms 
in the past, this chapter shows that there was little space for civil society to pro-
mote business and human rights in the country during the period studied, espe-
cially when doing so conflicted with government policy. The normative motiva-
tion holds that early adoption is most likely when innovations are empowered by 
domestic actors, but the Government’s silencing of NGOs largely removed this 
possibility. Additionally, while Ecuador did arguably have a negative reputation 
for human rights, the Government was resistant to acknowledging wrongdoing 
and uninterested in attempting to reverse its reputation for most of the period 
studied. The chapter thus concludes by suggesting that the elements that are 
missing from the Ecuadorian case but are apparent in the Colombian case have 
significant explanatory power: the lack of civil society pressure to enable a nor-
mative motivation in Ecuador; the Ecuadorian Government’s lack of concern 
for its reputation compared with Colombia’s strong concern for its own to gain 
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a reward in the form of international organization (IO) membership; and the lack 
of a conflict in recent Ecuadorian history to motivate a desire to lock-in peace. 
It is also noted that because armed conflict gave Colombia its negative reputa-
tion, the reputation and domestic lock-in motivations may have interacted to 
produce the outcome. 

The chapter proceeds as follows. The case of Colombia is examined, first ex-
plaining the process of developing the NAP, as well as its contents. Next, the 
case is assessed against the four motivational logics to determine if the expecta-
tions for each theorized motivation are met. Then the Ecuadorian case is ex-
plained, establishing first that Ecuador continues to pursue an international le-
gally binding mechanism but eschews national-level policies for business and hu-
man rights, such as a NAP. Ecuador is also assessed using the expectations of 
the theoretical framework to determine if any elements are lacking that might 
explain the country’s laggard status. The chapter then compares the two cases 
according to each motivation and concludes. 

5.1 Republic of Colombia 
Colombia was the ninth country overall and the first outside of Europe to adopt 
a NAP for business and human rights. It was also the first country that could be 
described as “developing” to have a NAP, making it a particularly interesting case 
for study. This case assesses the content of the NAP and the processes for its 
adoption by the Colombian government, as well as substantial follow-up actions 
the Government has taken. The case then assesses the decision to adopt using 
each of the explanatory motivations theorized in Chapter Three. It is shown that 
there is evidence for all four motivations, although the evidence for the compe-
tition motivation is somewhat thin and not extensively corroborated. 

5.1.1 National Action Plan 
The Colombian Government began to emphasize human rights issues after the 
2010 election of Juan Manuel Santos Calderón to the presidency. In November 
2011, the Government created the National System of Human Rights and Inter-
national Humanitarian Law to coordinate policies at the national and territorial 
levels and promote respect for human rights and international humanitarian law 
in Colombia. The Government established within this framework a national 
Working Group on Business and Human Rights, designating the Presidential Ad-
visory Office for Human Rights285 – a group within the Office of the Presidency 

                                                      
285 Some Colombian government documents use “Council to the President for Human Rights” as 
the official translation. Outside of direct quotes, Presidential Advisory Office for Human Rights 
is used throughout this text for consistency. 
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that coordinates national human rights policy and Government actions to pro-
mote and protect human rights – as the Technical Secretariat. The result of this 
work was a proposal in 2013 for a Comprehensive Public Policy for Human 
Rights, published after an extensive consultation process and culminating in the 
Presidential Advisory Office’s 2014 publication of the Human Rights National 
Strategy for 2014-2034.286 

The Government’s work on business and human rights began with conduct-
ing extensive research in 2012-2013 to understand which standards existed at that 
time and what companies were already doing in Colombia regarding human 
rights. Staff members of the Presidential Advisory Office were tasked with con-
ducting interviews within the Government – including various ministries, other 
counsellors, and the Attorney General – and with corporate executives and com-
munity representatives about their views on business and human rights. These 
advisors also traveled to the 32 departments of Colombia to hold forums for 
different stakeholder groups. Advisors were attempting to understand the situa-
tion on the ground, but also whether different actors could actually commit to 
public policy in the area. This research was to inform the Government’s work on 
creating policy in the area of business and human rights.287 

Business and human rights also came onto the Colombian policy agenda in 
part because of the activism and prominent global role of one Colombian 
scholar. Alexandra Guáqueta, an academic and former director of Fundación 
Ideas para la Paz (FiP) – an NGO based in Bogotá that was founded by corpo-
rations and continues to work closely with business on addressing human rights 
– had worked on business, conflict, and human rights issues in the Colombian 
context.  In addition to working at FiP, she had previously co-chaired the Secre-
tariat of the Colombian Voluntary Principles on Security and Human Rights and 
worked for the large Colombian mining firm Cerrejón, where she road-tested an 
operational-level grievance mechanism to inform John Ruggie’s business and hu-
man rights work at the UN. In 2011, Guáqueta was appointed to the UN Work-
ing Group on the issue of human rights and transnational corporations and other 
business enterprises.288 According to a former employee at the Presidential Advi-
sory Office for Human Rights, Guáqueta used her new position and her network 
in Colombia to advocate heavily for the government to take action on imple-
menting the UN Guiding Principles on Business and Human Rights (UNGPs).289 
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Nataly Sarmiento, another former employee and current Director of Business 
and Human Rights at FiP, noted that Guáqueta “had many conversations [with 
the Presidential Advisory Office] around how to do a National Action Plan” be-
cause of her interest in getting Colombia to act.290 

In 2014, the Government’s working group published the Business and Hu-
man Rights Public Policy Guidelines, which formed a base for developing the 
NAP. The document included a report on territory-level workshops with repre-
sentatives of business, civil society, and local government concerning implemen-
tation of the UNGPs, and a document explaining the outcome of a project on 
multistakeholder dialogue that focused on the UNGPs in a Colombian context. 
The Government then announced in 2015 that it would develop a full NAP, 
tasking the Presidential Advisory Office with developing the document and de-
termining which government entities would be responsible for the different ac-
tion areas. The Government also established a multistakeholder steering com-
mittee for the drafting process, comprising the Ombudsman’s Office, FiP, 
Comité Minero Energético de Seguridad y Derechos Humanos (CME, a group 
established by the American, British and Dutch embassies that includes energy 
companies and the Colombian Government), the Spanish Agency for Interna-
tional Development Cooperation (AECID), the UN Development Programme 
(UNDP), and UN Office of the High Commissioner for Human Rights 
(OHCHR).291 The steering committee organized consultations with representa-
tives from public institutions, private companies, and civil society organizations, 
leading to a draft NAP that was submitted for consultation in a national multi-
stakeholder forum in October 2015 with over 100 attendants from civil society, 
academia, private companies, business associations, international organizations 
(IOs), foreign embassies, and public entities. There were also three territorial fo-
rums hosted in October-November 2015. The draft NAP was posted online over 
the same period in Spanish and English, with an email address for anyone inter-
ested to submit comments. The final NAP was launched in December 2015.292 

Colombia’s NAP follows the tripartite structure of the UNGPs and states that 
it “addresses the management of the State, enterprises and the involvement of 
civil society to protect, respect and, in turn, remedy the violation of rights in the 
business area.”293 The NAP includes policy commitments in eleven areas: inter-
institution coordination; the State as an economic actor; effective participation 
of civil society; the State’s guidance towards respect for human rights in business 
operations; human rights due diligence; a culture of human rights and peacebuild-
ing related to business; due diligence in business; respect for human rights as a 
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competitive advantage; corporate social responsibility (CSR) and respect for hu-
man rights; strengthening judicial and administrative remedy mechanisms; and 
strengthening non-judicial remedy mechanisms. Although the NAP applies to all 
Colombian enterprises, it is stated in the introductory section that there is a “sec-
tor priority”: 

According to the diagnostic approach found in the [Guidelines for a Public Policy 
on Human Rights and Enterprises, a 2014 document produced by the Govern-
ment of Colombia], and the follow-up by the Ministry of the Interior to disorderly 
conducts, the mining-energy sector, the agroindustry and road infrastructure sec-
tors, are to be addressed as a priority because they generate more social conflict 
given their effects on human rights and the environment.294 

 
The NAP was therefore intended to be targeted specifically at addressing the 
human rights challenges in these three sectors. 

The first section of the plan, inter-institutional cooperation, establishes an Ex-
pert Committee comprised of diverse stakeholders to advise the Government’s 
Task Force on Business and Human Rights, an inter-institutional government 
entity charged with coordinating work on business and human rights. This com-
mittee was planned to operate as an advisory entity to the task force and to guide 
the implementation of the NAP. The second section of the plan explains how 
the State is an economic actor that must guarantee the protection of and respect 
for human rights in the business world, such as through public procurement pol-
icies that require suppliers to conduct human rights due diligence and adding 
human rights requirements for other government programs for businesses. Sec-
tion three states that the State must guarantee citizens and civil society the right 
to demand the exercise of their human rights and lays out a commitment for the 
Task Force to partner with civil society to promote the UNGPs.295 

The NAP’s fourth section explains the State’s need to provide guidance and 
tools for business to respect human rights, including through regulation and in-
formation sharing. Planned actions include strengthening multi-stakeholder ini-
tiatives, providing information on the implementation of the NAP online, shar-
ing knowledge with business on non-discrimination policies, supporting LGBTI 
Colombians in business contexts, advising businesses on the inclusion of disa-
bled people, strengthening coordination of standards for women’s rights, training 
enterprises on children’s rights, strengthening actions to prevent the commercial 
sexual exploitation of children and adolescents, and protecting the rights to free-
dom of association and collective bargaining. This section also lays out plans to 
improve human rights’ inclusion in prior-consultation processes and other as-
pects of extractive industry operations.  The fifth section builds on these points 
by defining and committing to further define the concept of human rights due 
diligence. The Task Force was to prepare a guide that defines what executing due 
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diligence means and how it should be done in practice for high-risk sectors. Sec-
tion six of the NAP links business and human rights with peacebuilding, calling 
them “two political agendas walking together”, while section seven outlines 
planned actions for promoting, supporting and tracking corporate implementa-
tion of human rights due diligence. The next section builds on the State’s com-
mitment to promoting due diligence by listing ways in which the Government 
plans to incentivize corporate adoptions of human rights policies and due dili-
gence practices, and section nine describes a “coordination framework” for align-
ing companies’ CSR programs with State activities. Sections 10 and 11 of the 
NAP concern access to remedy, with section 10 explaining plans to map and 
mitigate obstacles to accessing non-judicial and especially judicial grievance 
mechanisms, and section 11 detailing plans for enhancing non-judicial mecha-
nisms, such as by disseminating information on these mechanisms and facilitat-
ing talks between stakeholder groups.296 

The Colombian NAP states that the document is a “3-year public policy in-
strument.”297 The plan provides details on how implementation is to be assessed 
and monitored for follow-up. The Task Force was made responsible for verifying 
the implementation of the plan’s actions and for creating a new mechanism for 
doing so. The government entities included in the plan were required to report 
to the Presidential Advisory Office on their progress related to implementation, 
and the Advisory Office was to release reports. There were plans to hold regional 
discussions twice a year to verify implementation of the NAP in each territory. 
Finally, after the three-year term of the NAP expired, there was to be a final 
assessment of the plan within ten months.298 The Government published annual 
reports, one for 2016-2017 and one in 2018.299 Given that the NAP was only 
intended to cover a three-year period, a second version of the NAP was to be 
developed to cover planned actions after the first plan terminated, and the up-
dated NAP was mentioned frequently in interviews with stakeholders conducted 
for this thesis. The new version of the NAP had been expected in 2019,300 and it 
was finally published on December 10, 2020.301 
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5.1.2 Motivations and analysis 

5.1.2.1 Normative 
According to the normative motivation, a government may become an early 
adopter of a policy innovation in an area where it has a strong normative com-
mitment. If this logic holds, we would expect to find that Colombia has a demon-
strated commitment to human rights in the form of domestic protection of hu-
man rights, international legal commitments, democratic governance, embed-
dedness in a normative community of states, and the empowerment of human 
rights through domestic actors’ promotion – especially concerning business and 
human rights. This section shows that while human rights protection in Colom-
bia has been relatively weak, the Government has had commitments in place to 
improve the human rights situation for Colombians. Additionally, there was 
some awareness of and possibly advocating for business and human rights policy 
by corporations, with significant activism by Colombian civil society to press for 
improved business and human rights policy. Colombia’s NAP is also generally 
consistent with the Colombian approach to political economy and business reg-
ulation. That the policy innovation was empowered by some domestic actors and 
was compatible with extant public policy in Colombia indicates that the norma-
tive motivation was at play in the Colombian decision to adopt early. 

Colombia has ratified all of the relevant legal instruments to which the 
UNGPs refer. It was an early ratifier of the two major international conventions 
on human rights: Colombia was the sixth country of 168 in total to ratify the 
International Covenant on Economic, Social and Cultural Rights (ICESCR), as 
well as the sixth of 170 countries to ratify the International Covenant on Civil 
and Political Rights (ICCPR), both in 1969. The Government of Colombia has 
also ratified all of the International Labour Organization (ILO) fundamental la-
bor conventions, including: the Forced Labour Convention in 1969; the Freedom 
of Association and Protection of the Right to Organise Convention in 1951; the 
Right to Organise and Collective Bargaining Convention in 1976; the Equal Re-
muneration Convention in 1963; the Abolition of Forced Labour Convention in 
1963; the Discrimination (Employment and Occupation) Convention in 1969; 
the Minimum Age Convention in 2001; and the Worst Forms of Child Labour 
Convention in 2005. Colombia had, therefore, already incorporated into national 
law all of the relevant international human rights standards to which the UNGPs 
refer as the minimum criteria for protecting human rights from corporate abuse 
at the time that the Government began developing a NAP. 

Colombia has membership in numerous IOs, including several IOs that work 
on business and human rights issues, indicating integration into a normative com-
munity of states. Colombia is a member of the UN, as well as the Organization 
of American States (OAS), which facilitates cooperation between states in the 
Americas and has worked to foster the exchange of best practices and experi-
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ences in business and human rights policy.302 Colombia formally became a mem-
ber of the OECD in April 2020 after commencing the accession process in 
2013.303 Although the NAP predates Colombian OECD accession, the socializa-
tion processes of joining this IO may have affected the Government’s decision 
to become an early adopter of a business and human rights NAP (see the reputa-
tion section below). 

In practice, the Colombian State has not been as strong a guarantor of human 
rights as the international legal commitments to which it is bound and the rights-
promoting IOs in which it is a member might suggest. The CIRI Human Rights 
Data Project composite score is based on 14 indicators for certain human rights, 
providing an overall score for every country. The data were last updated in 2011, 
when Colombia scored 15 out of a possible 30. For the years covered by the 
dataset used for this thesis (2005–2011), Colombia scored an average of 13.6 with 
a range of 10-15. These figures indicate a mixed record of protecting human 
rights in Colombia compared to other countries, falling in between the worst 
abusers and the countries with the strongest protections. 

The theoretical framework for this thesis proposes that norms are more likely 
to be adopted early when they are empowered by domestic actors. Both business 
and civil society can press governments to adopt policy innovations, and their 
practices and commitments may provide insight into how vocal the firms were 
in pressing for new regulations. The UN Global Compact included a total of 177 
corporate participants from Colombia by the end of 2014, the year preceding 
NAP adoption, with an additional 17 participants in 2015. The 2014 figure rep-
resents 0.000004 firms per capita. For comparison, there were 223 Mexican firms 
in total participating in the same year (0.0.000002 per capita); 66 Peruvian firms 
(0.000002 per capita); 60 Chilean firms (0.000003 per capita); 18 Bolivian firms 
(0.000002 per capita); 17 Ecuadorian firms (0. 000001 per capita); and 4 Vene-
zuelan firms (0.0000001 per capita). Colombian businesses therefore appear 
likely to have higher levels of respect for human rights than those of other Latin 
American countries. On a per capita basis, Colombian companies are more com-
mitted than their Andean peers and companies in the other two Latin American 
states in the OECD. 

Another useful metric business respect for human rights – and by extension, 
for lobbying for increased regulatory standards – would be the Corporate Human 
Rights Benchmark (CHRB), a widely used benchmark based largely on the 
UNGPs’ definition of human rights due diligence. It is perhaps the only robust 
metric for measuring whether companies have appropriate human rights policies 
and systems in place, as the UNGC data, while a possible proxy for corporate 
social performance, only actually confirm that a company agrees that human 
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rights should be respected. Yet, CHRB issued its first report in 2017, two years 
after the Colombian NAP was published, and the benchmark therefore does not 
have clear explanatory power for early adoption. Only one Colombian company, 
Ecopetrol, appeared in the 2017 report, scoring in the 30-39% band, indicating a 
low level of respect for human rights.304 

According to Nataly Sarmiento, Colombian companies were generally not 
working on human rights issues prior to the NAP adoption, and human rights 
remain largely off the agenda for most Colombian firms: “There’s a gap, a hu-
mungous gap that we have today. I mean, 95 or 98% of companies in Colombia 
are micro, small- or medium-sized. So, that means that we have been 3-5% of 
companies that are working on human rights.”305 Most of the larger companies 
were already working on human rights issues or aware that they would soon need 
to do so prior to NAP adoption.306 There is thus relatively thin evidence that 
Colombian business as a whole would have been pressing for or receptive to a 
NAP, but given that the largest and most influential companies were including 
or now include human rights in their CSR programs, it should not be ruled out 
entirely that there could have been some domestic empowerment of business 
and human rights norms by large corporate actors. 

Civil society actors, not only business, could also have worked to empower 
business and human rights policy in Colombia. Colombia has a long history of 
robust civil society. One 2016 thesis showed that there is one civil society organ-
ization (CSO) for every 163 inhabitants of Colombia – the highest number of 
registered CSOs per capita in the Americas, aside from the United States.307 Ac-
cording to a former employee of the Presidential Advisory Office who worked 
on the NAP and two reports on its implementation, civil society was one of three 
driving forces (the others – a post-conflict peace process and OECD accession 
– are discussed below) that pushed the Colombian Government to be an early 
adopter. She stated: 

A very important factor was the role of civil society. In Colombia, we have a very 
strong civil society working on all these human rights issues. And we have also a 
small group of these organizations that are specifically focused on things related 
to land, territory, and social leaders. So, it was a perfect combination of the political 
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will, and that’s why the Colombian Government started to work on the creation 
of this NAP.308 

 
The UN Global Compact (UNGC) had 36 Colombian NGO participants as 

of 2014, with an additional eight joining in 2015. NGOs participating in the 
UNGC should be more likely to lobby for the business and human rights agenda 
as human rights and labor rights are two of the four core areas of the Compact. 
There are indeed a number of prominent NGOs based in Colombia that were 
working on business and human rights prior to adoption of the NAP. FiP, dis-
cussed above, is one of them. Dejusticia is a Bogotá-based research and advocacy 
organization that focuses on rule of law, social justice, and human rights in Co-
lombia and the Global South; the organization is prominent in the global busi-
ness and human rights debate and together with the International Corporate Ac-
countability Roundtable and European Coalition for Corporate Justice published 
influential assessments of all NAPs that had been published worldwide, most 
recently in 2017. In that 2017 report, these three organizations criticized the lack 
of civil society participation in the Colombian NAP drafting process. The report 
acknowledges that some NGOs were included in the process, however, 

…the NAP consultation process failed to include in meaningful ways at-risk and 
disempowered stakeholders, including indigenous communities, Afro-descendent 
communities, peasants, Colombians living outside of the country as a result of the 
internal conflict, and other affected communities. Colombian NGOs and civil so-
ciety organizations, like the authors of this report, have remarked on these failures, 
and some have heavily and publicly criticized the consultation process.309 

 
The report also stated that the process of developing a follow-up NAP would 

be improved by including affected communities and organizations that defend 
the rights of those communities, as well as CSOs “beyond organizations identi-
fied with corporate interest (however legitimate those organizations are)”.310 This 
caveat appears to refer to the fact that FiP was considered to be the only CSO 
with meaningful access to the NAP drafting committee. Daniel Marin, a re-
searcher at Dejusticia who focuses on business and human rights, noted that FiP 
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is “business-sponsored” and was the only CSO that was able to actively partici-
pate in the NAP process.311 Other NGOs did participate in consultations, how-
ever, and a member of the Presidential Advisory Office noted that different types 
of CSOs were able to participate, including human rights NGOs and organiza-
tions representing ethnic minorities, as well as trade unions.312 Yet, FiP sat on the 
steering committee, alone among CSOs, although CME is a multistakeholder 
platform that includes primarily corporations and one civil society organization, 
Centro Regional de Empresas y Emprendimientos Responsables (CREER), a 
part of the Institute for Human Rights and Business (IHRB). 

CREER is active in Colombia on a number of issues related to business and 
human rights, including promoting the state obligation to protect human rights 
from abuses by corporations and demanding that public policy and public agen-
cies responsible for implementing it integrate the business and human rights 
agenda into their goals and processes. The organization also works on business 
and human rights in relation to peace and the transformation of conflict in Co-
lombia.313 Another NGO active on business and human rights issues in Colombia 
is Fundación Paz y Reconciliación (Pares). Pares presses especially for companies 
to commit to conducting human rights due diligence. According to one former 
member of the Presidential Advisory Office who worked on the NAP in its early 
stages and was later employed at Pares, the NGO tried to engage on developing 
the NAP, “but the doors were closed.”314 While institutionalized participation 
may have been limited for civil society actors, it is clear that there are a consider-
able number of organizations actively working on business and human rights is-
sues in Colombia. It would be reasonable, therefore, to infer that NGOs created 
more space for dialogue on the issue and advocated for the creation of policy in 
this area, even if they were largely excluded from influencing the substantive con-
tent of the policy itself. 

One should also consider the Colombian political economy and the perceived 
normative appropriateness of regulating business to achieve social goals, includ-
ing the protection of human rights. In the early 1990s, the Government imple-
mented major economic reforms focused on market liberalization with the goals 
of integrating Colombia into the global economy and expanding private sector 
development. These reforms were, according to state officials, “aimed at over-
coming the inefficiencies that the inward-looking development model with heavy 
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state interventions had generated”.315 During the same period, however, the Gov-
ernment convened a Constitutional Assembly that developed a new constitution 
in 1991 that placed economic and social rights at the center of the policies that 
were incorporated into liberalizing reforms. Colombia therefore has, since the 
1990s, had a mix of market liberalizing regulations and active state intervention 
to guarantee economic and social rights. The combination is peculiar by interna-
tional standards and, while incorporating neoliberal elements, not as thoroughly 
neoliberal as most of the regulatory policies of other Latin American economies. 
Both tracks – market liberalization and expanded state intervention – have re-
mained in place despite clashing frequently over the past three decades. Despite 
significant intervention in the economy, however, unemployment has been per-
sistently high, and many Colombians work in the informal economy, although 
labor market participation remains higher than in other countries in the region.316 
Indeed, while the state has taken steps to intervene and guarantee economic and 
social rights including through business regulation, much of the economy re-
mains informal and therefore unregulated. A 2018 study from the ILO showed 
that 60.6% of total employment in Colombia was informal.317  Thus the NAP 
may have seemed normatively appropriate in the Colombian context: the NAP 
does not commit the Government to implementing binding regulations and 
could therefore be thought of as a CSR-focused, market liberal solution to the 
issue of corporate human rights violations, while still furthering the Govern-
ment’s constitutional responsibility and commitment to protecting economic and 
social rights. 

The development of a second “follow-up” NAP is also consistent with the 
normative of views of the Colombian administration that replaced Santos. While 
the Santos administration was more focused on human rights priorities and a 
peace process with the Revolutionary Armed Forces of Colombia (FARC) gue-
rillas (see domestic lock-in section below) than the current President, Iván Duque 
Márquez, Duque campaigned on a promise to build a Colombia based on three 
pillars: legality, defined as the rule of law; entrepreneurship, defined as embracing 
the entrepreneurial spirit and attracting international investment into the country 
and industrializing further; and closing social gaps.318 According to a representa-
tive of the Presidential Advisory Office, human rights have been and remain a 
core state policy for Colombia, but having and implementing a policy on business 
and human rights is key to the legality – including rendering the informal econ-
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omy workers formal and regulating them accordingly – and entrepreneurship pil-
lars of Duque’s overarching strategy for Colombia.319 The decision to continue 
implementing and updating the NAP may also be explained by the policy’s per-
ceived consistency with the normative regulatory vision of the new President. 

5.1.2.2 Reputation 
Early adoption may be strategically motivated where a government wants to pre-
serve a positive international reputation, or reverse a negative international rep-
utation, in the area of the policy innovation that is adopted. One would then 
expect to find criticism (or praise) from NGOs, foreign governments, and IOs 
that monitor human rights in the country – or, in the case of a negative reputa-
tion, allegations or even litigation against companies incorporated in that country 
for committing human rights violations, or against foreign companies commit-
ting human rights violations in the country, against which the government has 
failed to protect the population. This section examines human rights reporting 
on Colombia and shows that the Government was subject to considerable inter-
national criticism, as well as limited praise for a change in tone on human rights, 
during the period studied. It also examines particularly high-profile allegations of 
human rights abuses by corporations operating in Colombia and the potential 
reputational effects of those cases. This section shows that Colombia was con-
cerned about having a negative reputation for historically failing to protect 
against human rights abuses, especially those related to armed conflict that were 
often committed by or on behalf of corporations. This concern stemmed espe-
cially from a desire to improve Colombia’s reputation in order to meet the ex-
pectations of OECD member states and accede to the organization. This section 
thus argues that Colombia’s perceived need to improve its business and human 
rights reputation was directly related to the Government’s haste in adopting a 
NAP. 

Colombia’s human rights performance, as noted above, has been mixed over-
all. While Colombia was signatory to all of the major international human rights 
conventions, most businesses were unaware of or unconcerned with their human 
rights responsibilities before the NAP was adopted. Colombia has also attracted 
considerable negative criticism and publicity internationally for human rights vi-
olations committed in the country. This criticism should give Colombia a nega-
tive reputation for protecting against human rights violations; there were, how-
ever, some positive human rights achievements in the years leading up to the 
adoption of the NAP, including government commitments to improving human 
rights protection. Grave and systematic violations of human rights on a large 
scale, including by non-state actors with which the State has been accused of 
complicity, do indicate a negative reputation, and there are signs that the Gov-
ernment was concerned with improving its reputation. 
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Reporting during the period covered by this thesis documents egregious hu-
man rights violations on Colombian territory, especially in relation to internal 
armed conflict. The conflict in Colombia is complex and dates back several dec-
ades. Briefly, the conflict (sometimes described as a civil war) began in the mid-
1960s and involves mostly low-intensity armed violence between the Govern-
ment, far-right paramilitary groups, far-left guerilla groups (especially the FARC, 
Colombia’s largest insurgent group), and crime syndicates, especially drug traf-
ficking cartels that fight to increase their control over Colombian territory. The 
FARC and right-wing paramilitary groups also competed for dominance in the 
cocaine trade, with Colombia supplying 90% of cocaine globally. After the 2002 
presidential election, Álvaro Uribe came to power promising to take a hard line 
against the guerillas. Guerilla violence declined significantly during Uribe’s rule, 
although international human rights groups accused his administration of wide-
spread human rights violations. Uribe was also accused of having links to the 
right-wing paramilitary groups. Santos, his successor, achieved a peace agreement 
between the Government and the FARC after formal peace talks began in 2012 
and were finalized in 2016. This peace process halted most of the violence, but 
there remain continued challenges to implementing and maintaining peace.320 

Colombia has received significant criticism from human rights watchdogs and 
foreign governments for human rights violations related to the armed conflict, 
some of which directly or indirectly concern business interests. Before the peace 
process was finalized, thousands of Colombians were victims of forced displace-
ment, sexual violence, unlawful killing, kidnapping, or enforced disappearance, 
with ethnically and economically marginalized groups the most frequently tar-
geted by warring parties. Many prominent human rights defenders in particular 
were disappeared or murdered. 

Criticism of Colombia’s failure to protect against these human rights viola-
tions – and of impunity for the perpetrators – has come from many actors, in-
cluding Amnesty International, Human Rights Watch, and other NGOs, as well 
as from Colombia’s Human Rights Ombudsman. International bodies and ex-
perts also expressed concern over various human rights issues related to the con-
flict during the period studied, including human rights abuses committed by the 
State, even after the peace process was put in motion. These entities included: 
the Office of the UN High Commissioner for Human Rights (OHCHR), several 
UN Special Rapporteurs, the Office of the Prosecutor of the International Crim-
inal Court (ICC), the OAS’ Mission to Support the Peace Process in Colombia, 
the UN Secretary-General on Sexual Violence in Conflict, the Inter-American 
Commission on Human Rights (IACHR), the UN Committee on the Elimination 
of Racial Discrimination (CERD), and the UN Committee against Torture. The 
State was held responsible for certain human rights violations committed by the 
Colombian military in the Inter-American Court of Human Rights during this 
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period, and the Court condemned violations such as forced disappearances going 
back to the 1980s. Foreign governments have also had concerns and criticism of 
human rights violations related to the armed conflict in Colombia: the US De-
partment of State certified the Colombian Government’s meeting certain human 
rights benchmarks, a conditionality for receiving aid, in 2010 and all future years, 
but it has issued memoranda outlining significant human rights problems in the 
country; and the UK reduced military assistance to Colombia from 2009 due to 
human rights abuses.321 

One issue in particular with more obvious pertinence for business and human 
rights is violence against human rights defenders and trade unionists – an issue 
that has often, but not invariably, been related to the armed conflict. By 2010, 
Colombia led the world in killings of trade unionists – more than 2,800 killings 
had been reported since 1986. Human rights defenders have also been targeted, 
sometimes in relation to business projects. They are subject not only to killings, 
but also to rape and other violence. Most of these killings were attributed to 
paramilitary groups, demonstrating the inextricable links between business and 
human rights issues and conflict in Colombia. Even as the numbers declined in 
the years leading up to the NAP adoption (and thereafter), and although the 
Government began to run a protection program covering thousands of unionists 
and human rights defenders, Colombia remained the country with the most such 
deaths in the world. Impunity in these cases has been widespread, and convic-
tions are exceedingly rare.322 

In addition to criticism from the NGOs reporting on these cases, the Gov-
ernment of Colombia was criticized by the OHCHR and other states for not 
sufficiently protecting human rights defenders.323 In every year covered by this 
study, the US State Department listed “harassment of human rights groups of 
activists” including “death threats” as a “significant” human rights problem in 
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Colombia,324 while the “most serious” problem every year was impunity and an 
inefficient justice system, which limited the state’s ability to prosecute paramili-
tary groups for human rights abuses, including the killing of human rights de-
fenders.325 In 2010, the US Congress delayed ratification of a US-Colombia Free 
Trade Agreement (FTA) until there was concrete evidence of reducing impunity 
for violence against trade unionists and human rights defenders.326 The Colom-
bian Government’s failure to protect human rights defenders and trade unionists 
has even attracted criticism from business. The CSR Director of Cerrejón, a ma-
jor Colombian mining firm, stated at the 2019 UN Forum on Business and Hu-
man Rights that attacks were still ongoing and that the Colombian State was re-
sponsible for ensuring these individuals’ protection.327 

The killing of trade unionists and human rights defenders in areas of business 
operations is an obvious human rights issue for companies in Colombia, and 
there are other issues facing these companies as well. The Business and Human 
Rights Resource Centre (BHRRC) publishes allegations of misconduct raised by 
civil society and invites companies to respond to the allegations where it finds no 
evidence that the company has otherwise addressed the concerns. For Colombia, 
there were 48 allegations of misconduct between 2005 and year-end 2015 (when 
Colombia adopted its NAP) in which the offending company was headquartered 
in Colombia. Notably, almost every violation was related to the extractives in-
dustry or energy, especially oil, gas and coal. To compare Colombia with its An-
dean peers: there were six allegations against companies with headquarters in Ec-
uador over the same period, five allegations against Chilean firms, five allegations 
against Peruvian firms, two allegations against Venezuelan firms, and zero alle-
gations against Bolivian firms. There were 55 allegations against firms with head-
quarters in Mexico during the timespan 2005-2015, which joins Chile and Co-
lombia as the only Latin American states now in the OECD.328 

                                                      
324 The State Department’s human rights reports notably do not place much emphasis on the kill-
ing of trade unionists in Colombia, and the US Government was historically complicit in the kill-
ing of Colombian trade unionists – see below. 
325 United States Department of State, Country Reports on Human Rights Practices for 2011 – Colombia 
(Washington, 2012), https://2009-2017.state.gov/documents/organization/186712.pdf, accessed 
25 June 2020; United States Department of State, Country Reports on Human Rights Practices for 2012 
– Colombia (Washington, 2013), https://2009-2017.state.gov/documents/organiza-
tion/204648.pdf, accessed 25 June 2020; United States Department of State, Country Reports on 
Human Rights Practices for 2013 – Colombia (Washington, 2014), https://2009-2017.state.gov/docu-
ments/organization/220641.pdf, accessed 25 June 2020; United States Department of State, 
Country Reports on Human Rights Practices for 2014 – Colombia (Washington, 2015), https://2009-
2017.state.gov/documents/organization/236888.pdf, accessed 25 June 2020; United States De-
partment of State, Country Reports on Human Rights Practices for 2015 – Colombia (Washington, 2016), 
https://2009-2017.state.gov/documents/organization/253213.pdf, accessed 25 June 2020. 
326 Human Rights Watch, World Report 2011, p. 232 
327 I.E. Andrade, Do companies prefer State action or inaction when it comes to promoting business respect for 
human rights? – Stories from the frontline of businesses calling for action, panel session at the United Na-
tions Forum on Business and Human Rights, 25 Nov. 2019. 
328 Chile became a full OECD member during this period, in May 2010; Mexico has been a mem-
ber since 1994. Colombia was not a full member of the OECD until April 2020. 



141 

The allegations against Colombian firms occurred primarily in Colombia, a 
notable difference from figures for developed country case studies in Chapters 
Six and Seven, in which the allegations were brought based on human rights vi-
olations committed primarily overseas. Colombia is thus unsurprisingly not im-
mune from violations by foreign firms operating within its borders; there were 
127 allegations of corporate human rights abuse occurring, at least partially, on 
Colombian territory during the same period. For comparison, there were 103 
allegations of abuse occurring in Mexico during this time, 75 allegations in Peru, 
26 in Ecuador, 17 in Chile, six in Bolivia, and one in Venezuela. Colombia’s num-
bers are relatively high within the region. As can be seen in the other case studies 
in this thesis, more developed countries seem to experience higher numbers of 
allegations, indicating that reporting may be weaker in Colombia. These findings 
enhance the argument that Colombia’s reputation may be somewhat negative. 

BHRRC also maintains a database and map, together with Liberty Asia, of 
legal cases that profile key business and human rights lawsuits and selected com-
plaints under the auspices of the OECD Guidelines for Multinational Enter-
prises.329 The database does not cover every lawsuit related to corporate viola-
tions of human rights, and it is important to note that some lawsuits are filed in 
a third country with extraterritorial jurisdiction, or where a domestic issue has an 
international dimension.330 For Colombia, the map includes one case with two 
separate filings against the British oil and gas firm BP. In 2005, a group of Co-
lombian farmers instituted proceedings in the English High Court against the 
Colombian subsidiary of BP, alleging that a consortium led by BP was causing 
severe environmental damage to their lands by constructing an oil pipeline. They 
also alleged that BP benefited from the activities of paramilitary groups employed 
to guard the pipeline, arguing that the paramilitaries intimidated the local popu-
lation, obstructed farming, and suppressed legitimate protesting of the pipeline’s 
construction. In 2006, BP reached a settlement with the farmers in Bogotá and 
agreed to establish an “Environmental and Social Improvement Trust Fund” for 
their benefit. Another group of farmers not covered by the settlement, however, 
filed a claim in 2008, also with the English High Court, and the London trial 
began in 2014. The case was later dismissed in 2016 – after the NAP was 
adopted.331 

The Legal Case Map also shows a filing against Chiquita Brands International. 
In March 2007, this US firm that grows bananas and other produce admitted that 
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it made payments between 1997-2004 to the United Self-Defence Forces of Co-
lombia (AUC), a paramilitary organization that was designated as a terrorist group 
by the US Government. Chiquita settled a criminal complaint from the US Gov-
ernment at that time, paying a USD 25 million fine. Chiquita was represented in 
these negotiations by Eric Holder, who subsequently became the US Attorney 
General, leading some foreign critics to actually question the incoming US ad-
ministration’s own credibility on respecting human rights in a business context.332 
In June 2007, a group of Colombian nationals filed a lawsuit against Chiquita in 
a US federal court. These Colombians were the family members of trade union-
ists, banana plantation workers, and political activists in Colombia who were 
killed by paramilitaries during the 1990s and until 2004. They argued that 
Chiquita’s payments to paramilitary groups during this time made the company 
complicit in extrajudicial killings, torture, forced disappearances, crimes against 
humanity, and other war crimes. These allegations were followed by other law-
suits against Chiquita for complicity in paramilitary groups’ human rights viola-
tions, filed in other US federal courts. The lawsuits were consolidated by the US 
judiciary. An additional two new lawsuits were then filed in 2011, alleging that 
Chiquita was complicit in killings of 931 people by the AUC and the FARC; these 
lawsuits were also consolidated with the others. Chiquita argued that the claims 
were unmerited, although documents obtained from the Justice Department con-
tradicted the company’s claims that its payments were for protection and that it 
never received services in exchange for payments. The case was permitted to 
proceed in court despite Chiquita’s attempts to have it dismissed, but on an ap-
peal, the claims under both acts were dismissed, and the US Supreme Court de-
clined to take up the case, leaving the dismissal to stand.333 

Although the cases against Chiquita were dismissed, they have the potential 
to have considerably shaped Colombia’s international reputation as a country in 
which companies violate human rights and get away with it. The dismissal was 
notably based on jurisdictional concerns rather than the plaintiffs’ mendacity. 
The allegations were covered in a variety of major foreign news outlets with head-
lines that may have cast the country in a negative light.334 Colombia thus received 
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worldwide publicity for being a country where corporations are implicated in 
egregious human rights violations. 

This coverage could also have consolidated or renewed an older reputation: 
as mentioned in Chapter Two, one of the most famous historical cases of corpo-
rate human rights violations is the 1928 “Banana Massacre” of United Fruit Com-
pany workers, in which the Colombian Government deployed the army against 
striking workers under mounting pressure from the US Government, which had 
threatened to invade if the Colombian State was unable to protect United Fruit’s 
interests.335 United Fruit was the direct predecessor company of Chiquita Brands 
International, suggesting that Colombia’s reputation for failing to protect against 
human rights violations by this particular corporation alone has persisted for a 
century, although Colombia could also be seen as the victim of American impe-
rialism. The episode’s inclusion in many famous books is a testament to the en-
durance of its prominent and negative impact on the international image of Co-
lombia. Nobel Prize winner Gabriel García Márquez recounted a fictionalized 
version of the massacre in the novel One Hundred Years of Solitude in which he 
clearly lays some of the blame on Colombian courts, which has made the episode 
internationally famous and significantly shaped the way in which the event is col-
lectively remembered as one in which the State was complicit in abuses.336 The 
massacre is also described in the well-known history book Open Veins of Latin 
America,337 which has remained popular since its initial publication nearly five dec-
ades ago and became an international bestseller in 2009 after then Venezuelan 
President Hugo Chávez gifted a copy to Obama;338 the book, however, frames 
Latin American countries more as victims of imperialism than abusers of human 
rights. To the extent that Chiquita and its predecessor companies have had an 
impact on Colombia’s human rights reputation, there are good signs that the ef-
fects remain prominent in the global public perception of the country. It is worth 
noting, however, that the quantitative analysis in this thesis found that while a 
government is more likely to be an early adopter of a NAP if companies incor-
porated in its jurisdiction are alleged to have violated human rights, governments 
are not necessarily more like to be early adopters because violations have oc-
curred on their territory. 

There is evidence that the Colombian Government, under Santos, was sensi-
tive to negative effects on its reputation and sought to make improvements, 
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which were recognized by human rights watchdogs. After his election in 2010, 
Amnesty International noted that Santos had pledged to “prioritize human rights 
and the fight against impunity”, raising hopes “that his administration would 
show the political will to tackle the long-running human rights crisis in the coun-
try”, although continued attacks on human rights defenders showed the scale of 
the difficulties.339 Santos’s efforts were recognized by the UN High Commis-
sioner for Human Rights in 2011, although the Government remained one of 
the parties in violation of international humanitarian law.340 Human Rights Watch 
noted the following year that Santos “showed a greater concern for human rights 
than the government of former President Álvaro Uribe”, including by restoring 
millions of acres of land to displaced persons and providing financial compensa-
tion to victims of human rights abuses.341 Human Rights Watch commended San-
tos for consistently condemning threats and attacks against human rights defend-
ers during the time of peace talks, but lamented that perpetrators continued to 
enjoy impunity. Santos overall showed a desire to improve the country’s human 
rights performance and corresponding reputation, but he did occasionally push 
back against international criticism, including challenging allegations of human 
rights violations by the State in the Inter-American Court and equivocating on 
extending the mandate of the OHCHR in Colombia, ultimately deciding to limit 
the extension by two years.342 The mix of praise and criticism from international 
NGOs, IOs, and foreign governments, combined with Santos’s general efforts 
to improve human rights outcomes in Colombia, could be read as an indication 
that the Government was improving and seeking to improve its reputation for 
human rights during the period that preceded adopting a NAP. 

Chief among Santos’s efforts to protecting human rights in Colombia was the 
peace process. In October 2012, formal peace talks began in Norway between 
the Colombian Government and the FARC for the first time in a decade. By 
2014, the warring parties had achieved agreement on three of six key points dur-
ing talks in Cuba, and progress was welcomed by the international community.343 
By the end of 2015, when Colombia adopted its NAP on business and human 
rights in December, peace talks had led to an agreement on a fourth item on the 
negotiation agenda related to creating a Truth Commission to carry out non-
judicial investigations of gross human rights violations and serious violations in-
ternational humanitarian law. Violence, perpetrated mostly by paramilitary 
groups, had nonetheless continued throughout the year, resulting in displacement 
and other human rights challenge.344 Santos and the leader of the FARC finally 
agreed to a ceasefire and signed a peace treaty in September 2016. The accord 
was rejected a week later in a national referendum, but in December, Colombia’s 
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Congress approved a revised agreement that was not put to referendum.345 For 
years afterward, however, human rights defenders and trade unionists continued 
to be killed, and the effectiveness of the peace agreement seems to have been 
undermined by a new administration.346 

So, Colombia’s reputation was improving gradually in the years immediately 
preceding the adoption of a NAP for business and human rights, and the Co-
lombian Government was making a concerted effort to commit to protecting 
human rights. Interviews with stakeholders involved in producing the NAP con-
firm that the Colombian Government adopted the NAP at an early stage because 
the Government wanted to improve its human rights reputation and saw a per-
ceived reward associated with doing so: OECD membership. According to Al-
varo Amaya of the Defensoría del Pueblo (Colombia’s human rights Ombuds-
man), who participated in the NAP process while working as an international 
legal advisor on business and human rights for Colombian clients, the OECD 
accession process was one of the two primary forces that brought business and 
human rights onto the Government’s agenda (the other – pressure from the UK 
Government – is discussed in the competition section below). Amaya stated that 
the Government appeared to be in a rush to adopt a plan in 2015, leading civil 
society to question why there was such haste and to recommend taking the time 
needed to formulate an appropriate, high-quality policy. Amaya stated that the 
Government did not formally state that OECD accession was the motivation for 
a rushed NAP adoption, but it became obvious from the international political 
context. Summarizing the account of a colleague who represented the Defensoría 
in the NAP process, Amaya stated: 

…taking into account the judicializations against the Colombian State internation-
ally… [such as from] the Inter-American Court and the Human Rights Committee 
in Geneva, there was an international relations strategy in order to present [Co-
lombia] as a state committed to human rights. Carlos was saying that his reading 
of the National Action Plan is that it was part of that strategy… in order to demon-
strate the commitment of the Government in the field of human rights.347 

 
Other stakeholders involved in the NAP process also stated that OECD 

membership motivated swift adoption of the Colombian NAP. According to 
Hans Jiménez Martínez, an advisor at the Presidential Advisory Office, “Of 
course the plan certainly is a creation that was made in light of the idea of im-
proving business practices, and of course it is tied to the OECD process… This 
policy didn’t exist in the country and was being developed. Certainly when 
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OECD entry became real, of course this was coordinated with that process.”348 
A former employee of the Presidential Advisory Office called the quest for 
OECD membership one of the three most important factors in motivating early 
adoption, as the Government believed it would demonstrate its willingness to 
compromise to join the organization349 Sarmiento also said that there is a “really 
strong connection” between the prospect of joining the OECD and Colombia’s 
pioneering approach to business and human rights. She noted that Colombian 
businesses were keen for the Government to obtain OECD membership as it 
would increase their exports, and they therefore encouraged the expedited adop-
tion of a NAP to gain membership after official communication from the OECD 
had indicated Colombia should have such a policy instrument prior to acces-
sion.350 

On September 19, 2013, the 34 extant members of the OECD approved a 
Roadmap to accession for Colombia that established the process and set out the 
terms for Colombia’s future membership, following a political decision from May 
2013 to begin the accession process.351 The Roadmap stated that OECD mem-
bership involves a commitment to “fundamental values” that candidate countries 
must share; these values “include a commitment to pluralist democracy based on 
the rule of law and the respect of human rights, adherence to open and transpar-
ent market economy principles and shared goal of sustainable development.”352 
The Roadmap laid out a set of core issues that each OECD committee would 
consider when evaluating Colombia for membership. The Investment Commit-
tee’s list included “Capacity to present a credible plan for the establishment of a 
visible, accessible, transparent and accountable National Contact Point for the 
OECD Guidelines for Multinational Enterprises; evidence of the candidate’s 
commitment to the various international instruments cited in the Guidelines”.353 
The OECD Guidelines explicitly reference the UNGPs (see Chapter Two); it 
thus seems clear that “evidence of the candidate’s commitment to the various 
international instruments cited in the Guidelines” would include a plan for im-
plementing the UNGPs at the national level – hence the need to adopt a NAP in 
order to accede. The principles enumerated in the Roadmap also reflect other 
issues of relevance to having a business and human rights policy commitment, 
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including requiring corporate non-financial reporting, improving labor market 
opportunities for minorities, and policies to ensure the full respect of labor rights 
and the safety of unionists.354 

According to Alexander Riaño, who previously worked on the NAP process 
for the Presidential Advisory Office and now covers business and human rights 
issues at Pares, the killing of Colombian trade unionists was a major concern of 
the OECD, and the NAP was also meant to signal to the organization that Co-
lombia was taking the issue seriously: 

We were in the process of getting into the OECD, and one of the first topics that 
was a red flag for Colombia was the killing of social leaders and union leaders. 
That was one of the main reasons why the President himself and all the Govern-
ment – It was one of the red flags that the OECD put to Colombia in order to get 
into their club. They said, ‘Look, if you want to keep on in this process, you have 
to work a little bit more on human rights for these groups.’ And actually, that was 
one of the main reasons and the explanation for why we were making this business 
and human rights policy – because that was a pre-requisite for Colombia to enter 
this group of high standards countries.355 

 
The issue of Colombia’s reputation for failing to protect trade unionists was so 
important that Santos addressed it directly and at length in a 2014 visit to the 
OECD: 

I am aware that the issue of safety of labor union leaders in Colombia has come 
up in OECD fora, as it also has happened in other international settings. This is 
precisely an issue where the success of the peace process will be the ultimate solu-
tion to these unfortunate events. 

As your own experts have said, Colombia has adequate labor regulations; our 
Constitution and our legislation allow and promote organized labor. 

I reinstated the Ministry of Labor that had been eliminated by past govern-
ments. 

We can improve in the enforcement of the norms at all levels and also in the 
functioning of the sanctionatory and judicial systems to punish infractions and 
crime. 

We have designated a special unit in the Attorney’s office to investigate and 
bring to justice crimes against labor union members, as we also recently did for 
the investigation of cases of corruption. 

The number of incidents and crimes against union leaders has diminished con-
tinuously in the past years, as the general situation of security has improved. The 
number of homicides has been reduced by 95% since 2002. The goal is to reduce 
it by 100% so that there aren’t any more cases. 
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The ultimate cause of violence against labor union members in Colombia is the 
ongoing conflict.356 

 
It is thus clear that Colombia’s track record of human rights violations, espe-

cially pertaining to the killing of trade unionists, did leave the country with a 
negative reputation for human rights. This reputation followed Colombia into 
OECD accession talks and led other member states to require evidence that the 
Government was working towards change. For Colombia, adopting a NAP was 
thus a top priority to ensure swift attainment of membership in the OECD, a key 
goal for the Santos administration. Indeed, it is telling that in the Colombian 
political discourse, Santos routinely referred to the OECD not by its usual mon-
iker – “the club of rich countries” – but rather as “the club of good practices”357 
– the OECD represented a better brand for Colombia. Santos thus launched an 
international public relations strategy to improve Colombia’s negative reputation 
for human rights, based in large part on its failure to protect trade unionists, and 
the Government rushed to adopt a NAP in order to obtain the perceived reward 
of OECD accession. 

5.1.2.3 Competition 
If the competition motivation for early adoption holds, a government is more 
likely to be an early adopter when seeking to influence foreign governments’ pol-
icy adoptions. Early adoption is thereby a means to “control” the diffusion of 
the policy and influence the point on the Pareto frontier of possible policy solu-
tions where other states end up. This process is theorized to occur primarily 
where economies are open to trade and financial flows. Earlier adopters may be 
wealthier and more powerful than laggard countries, and governments are ex-
pected to use foreign and trade policy to promote adoptions in foreign states 
subsequent to their own adoption in an effort to foster a race to the top. This 
section examines the possibilities for Colombia to influence foreign adoptions 
and whether there is evidence that this motivation was at play. It shows that Co-
lombia’s government and other actors within Colombia were not especially active 
in promoting foreign adoptions, and although the idea was floated, it was prob-
ably not a key goal for adopting the NAP. Colombia was conversely subjected to 
other countries’ competitive motivations, sometimes by even earlier adopters and 
sometimes by governments that had not yet adopted a NAP of their own. 

The competition motivation should be more likely to be present in wealthy 
states that are able to set the terms for trade relations with other states. Now that 
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Colombia has gained full membership in the OECD club of rich countries, it is 
perhaps a stretch to call it anything other than developed, although GDP per 
capita is low, poverty rates are high in much of the country, and rule of law re-
mains weak in some areas – or as one interview subject put it, Colombians today 
live in “different modernities”.358 In 2014, the year before Colombia adopted its 
NAP, the country ranked 98th in the Human Development Index published by 
UNDP. Although lagging behind about half of all sovereign states, the score in-
dicates what UNDP calls “high human development” (a tier below “very 
high”).359 By this metric, Colombia has developed fairly rapidly over the past few 
decades, with a score of 0.60 in 1990, increasing year on year to a 0.753 in 2015 
when the NAP was adopted.360 Colombia might thus be considered developed 
and wealthy within the Global South, if not worldwide. 

One should also find that Colombia is economically open in order for the 
competition motivation to hold, and this is somewhat true. Colombia is the 55th 
largest export economy in the world and the 52nd for imports. Its exports go 
overwhelmingly to the United States, which is also by far the largest source of its 
imports.361 In 2014, trade as a percentage of GDP was 37.49%, while FDI inflows 
amounted to 4.24% of GDP and outflows to 1.02% of GDP. These figures in-
dicate fairly low volumes of trade, regionally average levels of financial flows, and 
an economy that is not especially open to international markets. Colombia has a 
long history of protectionist policies, although the Government opened the 
economy considerably in the 1990s by reducing tariffs and eliminating import 
prohibitions. Some domestic producers, however, lobbied after only a few years 
to restore protectionism, which proved difficult as Colombia had acceded to the 
World Trade Organization. The Government has gradually implemented a vari-
ety of non-tariff barriers to trade and was by 2020 as closed as it was prior to 
liberalizing reforms in the 1990s. Even as trade has increased overall, it has not 
risen substantially as a percentage of GDP for decades.362 Colombia is, however, 
a member of the Andean Community, a free trade area aimed at creating a cus-
toms union with Bolivia, Ecuador and Peru, and an associate member of Mer-
cosur, a South American free trade bloc. 

If economic openness is the conduit for inducing races to the top and thus a 
criterion for the competition logic to hold, then it may be less likely that the 
motivation applies in the case of Colombia’s early adoption. There is, however, 
some evidence that the Government sought to promote NAP adoptions abroad. 
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One provision in the Colombian NAP states: “The Ministry of Foreign Affairs 
will disseminate and promote this plan internationally through its Diplomatic 
Missions, Permanent Representation Offices and Consular Sections.”363 Another 
provision also stipulates that the Ministry of Foreign Affairs would be joined by 
the Ministry of Commerce, Industry and Tourism “to provide the enterprises 
and Embassies in Colombia with better knowledge of the stipulations of the 
plan.”364 This language suggests that the Government intended to promote sub-
sequent adoptions abroad, but it could also be promoting the NAP to improve 
its own reputation with foreign governments. Hans Jiménez Martínez of the 
Presidential Advisory Office stated that the Government promotes the NAP in-
ternationally in two ways: at the annual UN Forum on Business and Human 
Rights in Geneva and at annual regional UN consultations held in Chile. The 
Government uses these occasions both to share and learn best practices. Jiménez 
Martínez said that his office’s main focus was on coordinating domestic state 
institutions but noted that the Government “understands we need to create more 
movement on this” with foreign governments.365 At the 2018 UN Forum, the 
Ambassador of Colombia to the UN in Geneva explained the Colombian NAP 
process since 2013. She did not, however, make any direct appeal to other coun-
tries, although the sharing of experiences could be seen as an attempt to promote 
foreign adoptions.366 It was not clear that the Government’s intention to promote 
the NAP in these fora existed prior to adoption. 

One interviewee stated that, in her previous capacity at the Presidential Advi-
sory Office, she attempted to reach out to other governments to discuss NAPs 
and Colombia’s experience. According to Sarmiento: 

At the time, the Presidential Office on Human Rights here in Colombia was having 
some conversations with Peru and Ecuador also to try to share what happened 
here with the National Action Plan. The previous councilor for human rights – 
she had this idea for making Colombia this hub, like this regional hub on National 
Action Plans. …We shared like two emails [with a counterpart in Ecuador]. They 
replied to one, and they didn’t reply again.367 

 
Sarmiento said that she had not been successful in attempts to connect with gov-
ernment officials in Ecuador or Peru. This quote, however, indicates that the 
Colombian Government (or at least one previous director of the Presidential 
Advisory Office) did at one point have an intention of promoting NAPs abroad, 
providing some evidence for the competition motivation. 
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Sarmiento also reached out to foreign governments in her NGO role at FiP. 
The Government of Guatemala contacted her organization to ask for advice on 
developing a NAP and to learn how it worked in Colombia, but the initiative was 
dropped. She was also in contact with a government official in Mexico, which 
has never finalized the NAP process that it started. Sarmiento stated that she had 
an open and regular dialogue with the Chilean Government, which adopted a 
NAP in 2017.368 While the scope conditions of economic openness were not en-
tirely present for the competition motivation to apply, Colombia may have in-
tended to promote adoptions abroad but was always unlikely to succeed; other 
interviewees, however, did not emphasize any intentions to promote foreign 
NAP adoptions. 

It is possible that Colombia actually adopted its NAP as a result of influence 
or pressure from other governments who were trying to foster races to the top, 
especially from two of the seven adopters that preceded Colombia and one gov-
ernment that did not adopt its own NAP until after Colombia. According to 
Amaya, the United Kingdom is, along with the OECD, one of the two main 
forces responsible for putting business and human rights on the Colombian pol-
icy agenda. According to Amaya, the UK Prime Minister, then David Cameron, 
and the Colombian President, then Santos, were “very close” and the rhetoric of 
Her Majesty’s Government on human rights was “transplanted” to the Colom-
bian Presidential offices.369 The UK was the first country in the world to have a 
NAP, adopted in 2013. The UK prioritizes three human rights issues in its bilat-
eral relations with Colombia, one of which is business and human rights. This 
initiative led the UK Government to help Colombia draft its NAP.370 According 
to Amaya, the very close relationship between Santos and Cameron led to a joint 
declaration on human rights between the two countries,371 which was published 
after a meeting between the two leaders on November 21, 2011. The declaration 
reads states that both countries are committed to implementing the UNGPs and 
the UK “is supporting a project in Colombia which will set out how the principles 
could be implemented in the Colombian context.”372 In evidence submitted to 
the UK House of Commons Foreign Affairs Committee on the Foreign & Com-
monwealth Office’s human rights work in 2011, the Catholic Agency for Over-
seas Development noted that the UK Government had supported the UNGPs 
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influence on other states’ behavior, citing Colombia as a specific example.373 Ac-
cording to Jiménez Martínez, the relationship is bilateral and “a dialogue”; the 
engagement was mutual and not the result of Colombia’s seeking assistance, nor 
one-sided pressure from the UK.374 It should be noted, however, that the UK 
had also been criticized for failing to implement its own business and human 
rights policy in a Colombian context in the year preceding Colombia’s NAP 
adoption: the UK was accused of undermining Colombia’s peace process by ne-
glecting to include human rights provisions in a UK-Colombia bilateral invest-
ment treaty in 2014, despite a commitment to do so in the British NAP.375 

The UK was not the only foreign government promoting business and human 
rights policy in Colombia prior to the adoption of the NAP. The Swedish Gov-
ernment is also active in this area through its embassy in Bogotá. One interviewee 
noted that the Swedish Embassy played a role similar to that of the British, prob-
ably because both are primary purchasers of Colombian coal and faced activist 
pressure at home.376 Thomas Andersson at the Swedish Embassy in Bogotá stated 
that Sweden’s support for business and human rights policy in Colombia was 
part of its broader agenda for promoting responsible business conduct in the 
country, including especially establishing a program called the CSR Network and 
developing an anti-corruption pact initiated with the Swedish and Colombian 
governments and prominent Swedish companies operating in the country.377 
Sweden has also been involved in making sure the NAP was implemented, even 
seconding an expert from its aid agency, Sida, to the Presidential Advisory Office 
for Human Rights. Martina Elings-Pers was a member of the council for two 
years (2016-2017) and worked on the development, content and translation of 
the 2017 report on advancements in implementing the NAP.378 The interviewee 
described Elings-Pers’s role as part of a “very important cooperation” initiative 
between Sweden and Colombia and said that Elings-Pers provided expertise on 
the Sustainable Development Goals and human rights, and served as a point of 
contact with the Swedish Embassy.379 Sweden’s 2016-2020 development cooper-
ation strategy for Colombia included a commitment for Sida to contribute to 
greater access to transitional justice and respect for human rights. The strategy 
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document notes some challenges to protecting human rights in a Colombian 
business context, including the persecution of trade unionists and human rights 
defenders.380 

The Spanish Government was also involved in pressing for a business and 
human rights policy in Colombia. Business and human rights in Colombia was 
an important component of the AECID agenda: “They pushed the [Colombian] 
Government to make this very important step. And also this agency worked with 
[the Presidential Advisory] Office since 2012 on the implementation of this na-
tional strategy for human rights. Business and human rights were an important 
part of this strategy.”381 Jiménez Martínez stated that Spanish bilateral coopera-
tion was a driving force for bringing business and human rights onto the Colom-
bian policy agenda.382 As noted above, AECID was represented on the steering 
committee for Colombia’s first NAP. AECID also provided financial support 
for the NAP and paid for advisory services from Sustentia Innovación Social, a 
business and human rights consulting firm.383 Sustentia and AECID had provided 
a training program on business and human rights for Colombian public officers, 
civil society organizations, and executives from 2012-2014, indicating early Span-
ish involvement on the issue. AECID continued to support the agenda after the 
adoption of the NAP, providing financial support to the Presidential Advisory 
Office and other organizations in 2016 and 2017 to lead another training program 
on implementation.384 

This section has shown that the conditions for effective competition were not 
strongly in place at the time Colombia adopted its NAP for business and human 
rights. Some of the NAP’s architects did intend to promote policy adoptions 
abroad, but they were met with little interest from foreign governments and ap-
pear to have abandoned this track. It is possible that competition concerns and 
the desire to steer the direction of policy diffusion, especially in Latin America, 
did prompt adoption of the NAP if the Government believed, against theoretical 
expectations, that it would be effective. Certainly not all political decisions are 
made with regard to whether or not the desired outcome is predicted in the po-
litical science literature.  Yet, although Colombia sought, to some extent, to en-
gender foreign adoptions, there is little evidence that racing to the top was a pri-
mary concern of the Government.  Rather, Colombia was itself susceptible to 
influence from foreign governments in choosing to have a NAP, even allowing 
those governments – especially the British, Spanish and Swedish – to contribute 
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to the content and implementation of the plan. Statements from these govern-
ments and from interview subjects claim that the relationship was bilateral and 
mutual, but it is notable that Colombia did not in turn contribute technical ex-
pertise on business and human rights in Europe. Colombia, then, serves also a 
case study for how socialization processes commonly thought to explain policy 
transfer at later stages of diffusion could (in part) drive early adoptions. 

5.1.2.4 Domestic lock-in 
This fourth motivational logic for early adoption theorizes that domestic political 
instability explains a government’s willingness to assume the risks of early adop-
tion. Instability can be conceived of as overcoming recent conflict/coups, or fac-
ing imminent loss to the opposition, particularly through electoral processes and 
where the opposition is likely to oppose the incumbent’s policy preferences. 
Early adoption serves to tie future governments’ hands – or especially in post-
conflict settings, to credibly commit the government to the norms enshrined in 
the policy. As discussed above, Colombia has experienced an ongoing and dev-
astating internal armed conflict for decades that, at the time the NAP was 
adopted, was reaching a peace agreement at last. This section first considers the 
Colombian domestic political situation and electoral politics in the period sur-
rounding NAP adoption. It then explores the decision to adopt a NAP in light 
of Colombia’s history of armed conflict. While there was some political polariza-
tion and increasing hostility between Santos and the opposition leaders who had 
once been his allies, there is little evidence that the Government saw any need to 
“lock in” the policy due to a likelihood of imminent loss of office. The peace 
process, however, provided a very clear impetus for the Government to move 
quickly to consolidate human rights and demonstrate that it took seriously the 
need for justice after decades of conflict, and the NAP was seen as a means of 
achieving these goals. 

Considering polarization and instability in the country, two political parties 
dominated Colombia’s history until the early 2000s: the Colombian Conservative 
Party (PCC), a center-right conservative party, and the Colombian Liberal Party  
(PLC), a center-left social liberal/social democratic party. After a new constitu-
tion was established in the 1990s, smaller parties entered Congress and began to 
break PCC/PLC dominance. The most influential politician in the period of 
post-two-party dominance is Álvaro Uribe, the former president (see above). 
Uribe ran for the Colombian Presidency in 2001 as an independent candidate on 
a campaign platform of fighting the FARC with violence. Although previously 
an established PLC politician, Uribe’s candidacy was supported by the PCC, his 
former rivals, and he won the 2002 presidential election. By 2005, Uribe had 
formed the Social Party of National Unity (Party of the U), a center-right party, 
to support his candidacy. He was reelected in 2006 as a Party of the U candidate, 
and the party became the largest in Congress. Uribe was unable to be reelected 
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again in 2010 and was replaced by Juan Manuel Santos, his former Minister of 
Defense and also a member of Party of the U.385 

Once in office, Santos distanced himself from Uribism, drifting to the center-
left and seeking a peaceful resolution to the conflict with the FARC. In response, 
Uribe founded the Democratic Center Party (CD), a right-wing conservative 
party, with the aim of challenging Santos. In the 2014 legislative elections, CD 
won a significant number of Congressional seats, and Uribe became a senator 
with the explicit agenda of thwarting Santos’s reforms, especially peace talks with 
the FARC. The eventual peace deal would have to be approved by Congress, 
including a provision on partial amnesty for FARC leaders. Tensions between 
Party of the U and CD were therefore high in the build-up to the 2014 presiden-
tial election, with limited episodes of social unrest. Santos was beginning to de-
cline in popularity, and a run-off election looked highly likely in the month pre-
ceding the election,386 and Santos ultimately came in a close second to the CD 
candidate in the first round with only 25.7%.387 In the second round in June, 
Santos won with 51% of the vote. Left-wing parties had rallied around Santos, 
expecting to receive significant concessions during his second term. The elec-
tions were ultimately among the most peaceful in decades, despite tensions with 
CD. Santos thus had a mandate to complete the peace process in his second 
term.388 

In 2018’s general election, the CD candidate, Iván Duque, fared better, ob-
taining 40.1% of the national vote in the first round, with Gustavo Petro, a left-
wing candidate for Colombia Humano, a political “movement”, obtaining 25.5% 
of the votes. Santos’s party had obviously declined in popularity by 2018 due to 
weak economic performance, as well to a perceived leniency towards the FARC 
in the peace deal that Santos ultimately concluded in 2016. Legislators in his 
party, along with others, were also implicated in a corruption scandal.389 Duque 
won handily the second round with 53.6% of the vote in June 2018. Many polit-
ical parties rallied support for Duque’s candidacy, including a large portion of 
Party of the U members. Duque was expected to be influenced heavily by Uribe 
and to take a harsher stance on the implementation of the FARC peace accords, 
even as he was supported by parties that had previously backed the agreement 
and that would be likely to discourage him from radically altering the terms.390 

Santos’s diminishing popularity during his second term – in which the NAP 
was adopted – could have made him eager to lock in preferred policies. He was 
applauded internationally for shifting tone on human rights, abandoning pro-
violence Uribist politics, and pursuing peace with the FARC – all of which were 
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not guaranteed under his successor, a disciple of Uribe who was often called a 
puppet of the former president by critics to his left in Colombia (the streets of 
Bogotá were in 2018 awash with posters depicting Uribe pulling the strings on a 
Duque marionette). Colombia’s NAP is a signature Santos policy: he personally 
adopted the NAP, with the policy owned by the presidential office and not an-
other ministry; he also worked to publicize and promote the policy.391 

Yet, there is no evidence that Duque was particularly opposed to having or 
maintaining a business and human rights policy, and indeed plans to develop a 
second NAP proceeded during his term (although behind schedule). As noted 
above, business and human rights policy is viewed by the President as consistent 
with his core commitments to legality and entrepreneurship.392 Staff at the Presi-
dential Advisory Office did worry that Duque would abandon the policy or resist 
adopting a new NAP, and they took strategic steps to build alliances with busi-
ness, civil society, and the Defensoría, and to complete as much work as possible 
on developing a follow-up NAP in the early stages of the new government. The 
Duque administration was reportedly favorable to the continuation of the policy 
primarily because of the Office’s success in establishing a coalition of organiza-
tions backing the policy. This strategy may have even placed the issue higher on 
the Government’s agenda, as it became aware that not only human rights advi-
sors wanted to see policy continuity. It would thus appear that while there were 
some apprehensions about the Duque administration’s willingness to continue 
with the NAP, the threat of a change in government was not a factor in the 
previous government’s decision to adopt the original NAP. At the time the NAP 
was adopted, moreover, the second Santos term was not even half over, suggest-
ing that electoral concerns may not have felt particularly pressing. 

The NAP may, however, be seen as part of a broader strategy for Santos to 
lock in human rights reforms in Colombia (reforms that Duque did not seem 
prepared to embrace). The theorized domestic lock-in motivation holds that a 
government may tie its hands not only when political loss is imminent (an argu-
ment that may not have much explanatory power for Colombia’s early adoption) 
but also to raise the costs of defecting on an agreement and to seem credible in 
making a commitment. Santos came to office seeking to negotiate an end to Co-
lombia’s long history of armed conflict with the FARC. His commitment to the 
peace process also drove his desire to have a national human rights strategy, and 
many stakeholders involved in Colombia’s NAP process suggested that business 
and human rights policy was also a way to consolidate and strengthen peace. 

The introduction to the NAP states that the document was developed with 
consideration for a “component for post-conflict and peacebuilding: The post-
conflict scene may entail an increase in social conflicts related to business activi-
ties. A joint effort by the State, business, unions, civil society organizations and 
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the International Community is required to improve the human rights manage-
ment in business enterprises, and to seek remedies should there be any violations 
thereof.”393 This text also states that: 

The Plan is organized under the Business and Peace Framework, which is being 
designed by the Direction of Post-conflict [sic.] jointly with the Office of the High 
Commissioner for Peace. The Framework stipulates, without limitation, a more 
active role by enterprises within the positive transformations required by the coun-
try, going for due diligence and with an approach to keeping the ‘Action without 
Damage’ Plan. 

…the current strategies and plans encouraging reconciliation in Colombia, 
which require wholehearted support in the exercises of historical memory, as well 
as larger participation of enterprises in the job placement of the victims of the 
conflict and individuals in insertion processes.394 

 
Additionally, the listed objectives of the plan include: “Support and encourage a 
peaceful solution to conflicts generated in the context of business activities” and 
“Contribute to the achievement of lasting peace in Colombia and to the imple-
mentation of public policies aiming at guaranteeing peace both in the urban and 
in the territorial areas.”395 The NAP also includes specific provisions related to 
conflict resolution, including developing “a guide on the increasing human rights 
risks of the business activities in zones historically affected by the armed con-
flict.”396 The text of the policy thus makes very clear that it is intended to be a 
component of locking in a peaceful transition for Colombia. 

This motivation is corroborated by interviews with relevant stakeholders. Ji-
ménez Martínez stated that the NAP can be viewed as part of the Colombian 
State’s need to improve its human rights performance after decades of armed 
conflict.397 Sarmiento stated that there has long been a strong connection between 
the armed conflict and business, especially in the Colombian public’s view of 
corporate complicity in human rights violations. She believes that this common 
connotation is the reason the NAP seeks to recognize especially the issue of busi-
ness and human rights in conflict zones.398 Amaya stated that it seemed important 
to companies to have a document that functions as a reference point on contrib-
uting to peace building during a period of transitional justice; companies operat-
ing in Colombia were expected to be able to show how they would change their 
behavior in the country’s various territories in order to empower peace around 
their operations.399 

In this section, the question of whether a domestic lock-in motivation explains 
Colombia’s early adoption of a NAP for business and human rights has been 
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examined. There was considerable political contestation as the plate tectonics of 
Colombian politics shifted in the period leading up to adoption – consider that 
Uribe’s own party abandoned him and his ideology and became his main adver-
sary, led by his own defense minister. Yet, it is not obvious that there was cause 
for concern within the Government in 2015, when the NAP process was under-
way, that the administration was already declining in popularity, nor that a loss in 
the election three years away was particularly likely. Moreover, while there was 
some concern that Duque would be hostile to business and human rights once 
he seemed likely to win the 2018 election, this was not a concern that interview 
subjects claimed to have had at the time of NAP adoption, but rather only once 
the process of developing an updated NAP was beginning. Duque also proved 
to be mostly amenable to the policy as it was supported by a broad coalition of 
actors. The NAP does, however, make explicit that it is intended as a tool for 
consolidating peace in Colombia – a peace that was ultimately reached several 
months after the NAP was adopted. There is thus evidence of a domestic lock-
in effect as a motivation for early adoption of the policy, although it concerns 
locking in transitional justice and human rights reforms to consolidate peace and 
bestow upon the peace process a certain credibility, rather than to lock in a policy 
that was especially unpopular with the opposition. 

5.2 Republic of Ecuador 
Ecuador is a negative case in this thesis – it has not adopted a National Action 
Plan for business and human rights to date and had not, at the time the thesis 
was researched, made public any intention to adopt one, nor taken any visible 
steps towards drafting a NAP. Interview subjects even expressed skepticism 
about the need for having a NAP, as will be shown below. On October 15, 2020, 
the Government of Ecuador finally announced that it was launching a process 
to develop a NAP with support from the OECD, the European Union, the ILO, 
and various other UN agencies.400 The author was not able to locate any addi-
tional information on the process or timeline for developing the plan, nor on 
progress to date, as of April 2021. The Government has been vocal about what 
it views as the shortcomings of the UNGPs since their adoption, and rather than 
implementing the guidelines domestically, the Government has led international 
efforts to produce a binding instrument to regulate the transnational conduct of 
business. This case first explains the context of Ecuador’s position on business 
and human rights and then evaluates the presence/absence of the expectations 
for each of the four theorized motivations. It is shown that while some evidence 
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Derechos Humanos (PAN)’”, Secretaria Técnica Planifica Ecuador (15 Oct. 2020), 
https://www.planificacion.gob.ec/ecuador-lanzo-oficialmente-el-proceso-de-elaboracion-del-
plan-de-accion-nacional-sobre-empresas-y-derechos-humanos-pan/, accessed 11 Jan. 2021. 
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exists for at least two of the motivations, crucial elements were missing that could 
have provided the impetus to adopt a NAP. 

5.2.1 Background 
Although Ecuador has not developed a plan for their implementation, the Gov-
ernment was very aware of and not entirely hostile to the UNGPs. When the 
UNGPs were endorsed in a resolution of the UNHRC – of which Ecuador was 
then a member – in June 2011, the Ecuadorian delegation to the UNHRC issued 
a statement, saying: 

Ecuador will not stand in the way of consensus on the resolution [to endorse the 
UNGPs], out of consideration for the five initial cosponsors and, above all, be-
cause we are convinced that the United Nations should continue to work on the 
issue of establishing binding international standards on the activities of transna-
tional corporations, a position stressed by our delegation throughout the consul-
tation and negotiation process but that was not incorporated into the final text. 

We believe that the draft resolution does not address the key issue giving rise 
to this special mandate, which is the creation of a binding international human 
rights legal framework on transnationals and human rights. And we do not share 
the ‘gradualist’ approach that unjustifiably prolongs the debate and defers address-
ing this fundamental element that underlies the entire issue. 

The draft resolution focuses solely on the dissemination of the Guiding Prin-
ciples proposed by Mr. Ruggie and strays from the core human rights principles 
set out in the United Nations ‘Protect, Respect, and Remedy’ Framework on which 
they are based and for which they are but an implementing tool. 

…The Guiding Principles are not and do not aspire to be binding standards; 
they are just a guide, a starting point, as Mr. Ruggie defines them, and thus are not 
mandatory. For this reason we must continue to seek binding international stand-
ards.401 

 
As the statement makes clear, Ecuador had long wanted only binding human 

rights rules for transnational corporations and viewed the UNGPs as a comple-
ment to, or starting point for, achieving this goal. Yet, the Government had not 
taken steps to “get started” by implementing the guidelines at the national level 
– such as by drafting a comprehensive NAP or legislation on mandatory human 
rights due diligence for companies – subsequent to the UNHRC endorsement of 
the UNGPs, nor had it done so at the time this research was conducted. The 
Ecuadorian Government has persisted, almost exclusively, in pursuing binding 
rules on human rights for transnational corporations at the international level. 
This section includes a summary of Ecuador’s leading role in the process of de-
veloping a legally binding instrument on business and human rights. 

                                                      
401 Delegation from Ecuador to the 17th Session of the UN Human Rights Council, Resolution 
on Human Rights and Transnational Corporations (16 June 2011), https://www.business-hu-
manrights.org/sites/default/files/media/documents/ruggie/declaration-ecuador-human-rights-
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By 2014, the Ecuadorian Government had partnered with South Africa to 
draft a resolution, submitted to the UNHRC session in June of that year, calling 
for the elaboration of an international legally binding instrument on transnational 
corporations and other business enterprises with respect to human rights. The 
resolution was also sponsored by Bolivia, Cuba and Venezuela.402 The resolution 
was adopted with the same text one month later.403 It established an Intergovern-
mental Working Group on transnational corporations and other business enter-
prises with respect to human rights (IGWG) to elaborate the instrument, with 
Ecuador serving as chair of the working group. In October 2014, the Ecuadorian 
Minister of Foreign Affairs wrote an opinion article calling it “detrimental to our 
nations that today no international legal basis requiring multinational corpora-
tions to respect and abide by human and environmental rights standards exists”, 
noting that businesses had only the non-binding UNGPs. He stated that “Ecua-
dor alone is not going to change this unfair world order” and highlighted the 
Government’s coordination with South Africa and other states in the Global 
South.404 The issue of developing an international, legally binding instrument has 
remained a priority for the Government through the past five sessions of the 
IGWG. Speaking in an interview in October 2018, Luis Espinosa-Salas, Director 
of Human Rights and Peace at Ecuador’s Ministry of Foreign Affairs and Human 
Mobility, who previously led the human rights team at Ecuador’s Permanent Mis-
sion to the UN in Geneva, stated, 

It’s fine to have the Guiding Principles, but we need to go further than that. We 
need to go towards a legally binding instrument. We said it already in 2011 at the 
moment of the adoption of the Guiding Principles. The reasons were basically 
because the Guiding Principles or any nonbinding instrument or framework will 
not allow you to push actors who are apparently under the scope of this nonbind-
ing document to apply or to implement it because they are not obliged to do it.405 

 
Even as the Government has continued to spearhead international efforts to 

develop a legally binding instrument on business and human rights, it had not 
(until late 2020) taken steps to change domestic law or policy to align with the 
UNGPs. Ecuador’s prioritization of a legally binding instrument takes on a 

                                                      
402 “Binding treaty”, Business and Human Rights Resource Centre, https://www.business-hu-
manrights.org/en/binding-treaty, accessed 10 July 2020; United Nations Human Rights Council, 
Draft Resolution, “Elaboration of an international legally binding instrument on transnational 
corporations and other business enterprises with respect to human rights”, 
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403 United Nations Human Rights Council, Resolution 26/9, “Elaboration of an international le-
gally binding instrument on transnational corporations and other business enterprises with re-
spect to human rights” (Res. 26/9) A/HRC/RES/26/9 (14 July 2014). 
404 R. Patiño, “Transnational Misconduct Must End”, Huffington Post (24 Oct. 2014), 
https://www.huffingtonpost.co.uk/ricardo-patino/ecuador-ricardo-patino_b_6040920.html?guc-
counter=1, accessed 10 July 2020. 
405 L. Espinosa-Salas (Director de Derechos Humanos y Paz, Ministry of Foreign Affairs and Hu-
man Mobility of Ecuador), interviewed by I. Higham in Quito, Ecuador, 25 Oct. 2018. 
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prominent role in an analysis of the Government’s delay in developing a NAP, 
as is shown in the sections below. 

5.2.2 Motivations and analysis 

5.2.2.1 Normative 
This section explores whether Ecuador lacked a normative commitment to hu-
man rights that is theorized to be a motivator for becoming an early adopter. 
Motivations do not cause adoptions, so it is conceivable that Ecuador meets 
some of the expectations for the four theorized motivations while not being an 
early adopter. If this motivation holds, Ecuador should be committed to human 
rights, as demonstrated by its own performance and international legal commit-
ments, as well as by a history of democratic governance, embeddedness in a nor-
mative community of states, and the empowerment of business and human rights 
norms by domestic actors. This section shows that there is mixed evidence for 
the normative motivation as concerns adopting a NAP for business and human 
rights. The Ecuadorian Government is committed to international human rights 
through ratification of the major human rights covenants. While it has a mixed 
record on protecting human rights, it does participate in some relevant IOs, alt-
hough not as many as most other early adopters. Moreover, a limited but influ-
ential number of Ecuadorian domestic actors seem concerned with business and 
human rights issues, but their focus is on transnational corporate activity, and 
their goal is a legally binding mechanism at an international level rather than do-
mestic policy innovations. These actors had also been largely silenced by an in-
creasingly repressive government in most of the period studied. Lacking pressure 
from domestic actors, or perhaps because of government repression and the in-
ability to exert such pressure, the Ecuadorian Government has viewed its extant 
regulations of corporate human rights impacts to be sufficient. 

Given the Ecuadorian penchant for an international law approach to business 
and human rights, it is perhaps unsurprising that Ecuador has ratified all of the 
major international human rights conventions delineated in the UNGPs. Ecua-
dor was in particular an early ratifier of the ICESCR and ICCPR, being the sec-
ond country to ratify both covenants in 1969. Ecuador has also ratified all of the 
ILO Core Conventions: the Forced Labour Convention in 1954; the Freedom of 
Association and Protection of the Right to Organise Convention  in 1967; the 
Right to Organise and Collective Bargaining Convention in 1959; the Equal Re-
muneration Convention in 1957; the Abolition of Forced Labour Convention in 
1962; the Discrimination (Employment and Occupation) Convention in 1962; 
the Minimum Age Convention in 2000; and the Worst Forms of Child Labour 
Convention in 2000. Ecuador has thus made clear that it is committed, at least in 
legal theory, to the protection of internationally recognized human rights, and it 
has often been a frontrunner in making such commitments. 
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Additionally, Ecuador is a member of some relevant IOs, indicating that so-
cialization into accepting business and human rights norms through embed-
dedness in a normative community of states could have occurred. Ecuador par-
ticipates in numerous such IOs, including the UN and the OAS, which both 
work on issues of business and human rights. Within the UN system, Ecuador 
was a member of UNHRC at the time when the UNGPs were adopted. Unlike 
Colombia, Ecuador does not appear to have pursued OECD membership at any 
point. 

In practice, it appears that the Ecuadorian Government does a moderate job 
of protecting against human rights abuses. During the period 2005-2011 covered 
by the CIRI human rights dataset, Ecuador scored an average of 18.4 out of a 
possible 30, with a range of 17-19. These scores put Ecuador on par with or 
slightly above other Andean countries in terms of levels of respect for human 
rights, although indicative of a mixed record overall. 

The normative motivation holds that a government may become an early 
adopter of a policy innovation if the normative content of that policy is empow-
ered by domestic actors, such as business interests or civil society. Companies 
that are committed to human rights can reasonably be assumed to have an inter-
est in creating a level playing field and codifying their self-regulation in govern-
ment policy. As of March 2018, the latest date for which the author was able to 
obtain a complete UNGC participant list breakdown, there were 36 Ecuadorian 
corporate participants, or 0.000002 per capita. Looking at other Andean coun-
tries, there were 236 Colombian companies participating in the UNGC (0.000004 
per capita), 83 Peruvian companies (0.000003 per capita), 22 Bolivian companies 
(0.000002 per capita), and 4 Venezuelan companies (0.0000001 per capita). Ec-
uadorian companies thus have relatively average levels of stated respect for hu-
man rights – not a low figure, but not especially indicative of corporate pressure 
for business and human rights regulations. 

There is little other information available about the human rights practices of 
Ecuadorian firms or their lobbying activities on the issue. No Ecuadorian com-
panies are included in CHRB reporting, for example. A member of the CSR team 
at EP Petroecuador, the national state-owned petroleum company and a major 
force in the Ecuadorian economy, stated that while there are some legal instru-
ments to protect citizens from human rights violations, the company has asked 
the Government for more active public policy in the area of business and human 
rights: “There is the need for stronger state intervention and especially training 
on human rights to the entire population.”406 He was unspecific regarding what 
type of policy the company would have preferred. According to Espinosa-Salas, 
companies had not pressured the Ecuadorian government directly to stop (or 

                                                      
406 Jefatura Corporative de Responsabilidad Social y Relaciones Comunitarias, EP Petroecuador, 

interviewed by I. Higham in Quito, Ecuador, 19 Oct 2018. 
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continue) its multilateral work as chair of the IGWG, but it was not clear whether 
there had otherwise been corporate lobbying for (or against) a NAP.407 

Civil society may also push governments to adopt policy innovations. In the 
UNGC participant list obtained by the author, 25 Ecuadorian NGOs were mem-
bers of the UNGC by March 2018, including primarily local NGOs and five 
NGOs that were active internationally, mostly in Latin America, and none of 
which are widely known outside the region. There is fairly little additional quali-
tative evidence of NGO activity in the area of business and human rights in Ec-
uador. The better-known human rights NGOs, such as Amnesty International 
and Human Rights Watch, do not have offices in Ecuador, although they do 
monitor human rights in the country. Only one NGO – Centro de Derechos 
Económicos y Sociales (CDES) – was mentioned as being influential by stake-
holders interviewed for this thesis, although the author was not able to obtain an 
interview with any CDES staff. The organization was founded in 1997 as an af-
filiate of the New York-based Center for Economic and Social Rights, which 
made a major impact by publishing a 1994 report that provided evidence of hu-
man rights violations in the Ecuadorian Amazon related to oil development.408 
CDES states that its mission is to promote an alternative democratic economic, 
social and political model by advocating for public policies, lobbying and other 
work, including research and reporting with a focus on Ecuador, as well as other 
Andean countries. The organization is especially focused on agricultural and ex-
tractive industries, as well as tax justice and indigenous rights. 409 

CDES is certainly active in pressing companies to respect human rights and 
governments, especially the Ecuadorian Government, to hold their firms ac-
countable for human rights. Yet, it is not clear that CDES ever pushed for national 
policies on business and human rights generally, including adopting a NAP. Like 
the Government, CDES has focused its activism on producing a binding treaty 
for business and human rights that regulates the transnational conduct of corpo-
rations.410 According to Francisco Xavier Hurtado Caicedo, Deputy for Human 
Rights and Nature at the Defensoría del Pueblo, Ecuador’s human rights om-
budsman and national human rights institution, CDES is “the main organization 
that has been working here for all of these years, trying for a treaty” and pushing 
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Sociales (10 Oct. 2017), https://cdes.org.ec/web/tratado-vinculante-de-derechos-humanos-y-
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Ecuador into the process of producing the treaty.411 The NGO’s website 
(www.cdes.org.ec) documents its extensive activism in other areas, including re-
porting on the human rights impacts of companies operating in the Andean 
countries, criticizing the Ecuadorian Government in international fora, and ad-
vocating for better legal processes, especially for a case involving Chevron/Tex-
aco (discussed below), but it had not documented any advocacy for national-level 
policies in Ecuador, including the promotion of a NAP. The only commentary 
on implementing the UNGPs on the NGO’s website was an article written by 
researchers at an associated organization focused on multinationals in Latin 
America, which states: 

At the international level, it is essential to counter the business and institutional 
discourse that limits corporate responsibility to the voluntary nature of the Guid-
ing Principles. For example, we note the absence of mechanisms and means of 
control in the National Action Plans on business and human rights that are being 
approved in the EU and in various Latin American countries. 

These plans, based on the Guiding Principles, have incentives and awareness 
as central measures for the business sector. This is the case with the National Ac-
tion Plan on Business and Human Rights approved by the Spanish Government 
in 2017. …its approval has been characterized by secrecy and its content consoli-
dates the logic of self-regulation.412 

 
If this approach reflects the opinion of the NGO, then it is conceivable that 

while at least one influential civil society organization in Ecuador is active in 
pressing for corporate accountability for human rights violations, it does not see 
NAPs as the means for reaching this goal. Moreover, the organization’s focus 
has been on getting governments to support an international treaty on the issue, 
but not necessarily to adopt their own policies for implementing the UNGPs. 
Indeed, the Ecuadorian Government could be said to have the same approach – 
in that sense, the NGO’s advocacy may have been effective. 

Civil society interests may not have played much of a role in the Government’s 
decision-making on business and human rights if NGOs feared seeming critical 
of the Government. According to Human Rights Watch, Rafael Correa, Presi-
dent of Ecuador from 2007 to 2017, proposed in 2010 to tighten regulations for 
the operation of domestic and international NGOs in Ecuador, drafting a decree 
that would require NGOs working on human rights issues to re-register and sub-
mit to continuous government monitoring. The decree was to give the Govern-
ment sweeping powers to dissolve organizations engaged in “political activism” 
or “compromising national security or the interests of the state” without clear 
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definitions. In July 2011, the Government adopted such a decree regulating in-
ternational NGOs with offices in Ecuador. This decree allows the Government 
to monitor all activities of these NGOs and to rescind their authorizations if they 
engage in activities other than those described in their applications for authori-
zation, as well as if they “attack public security and peace.” One month later, the 
Government announced that it was halting the operations of 16 international 
NGOs operating in Ecuador for failing to provide information about their activ-
ities. Correa also baselessly accused NGOs of trying to destabilize his govern-
ment and questioned the foreign sources of their funding.413 

The Correa administration routinely sought to discredit civil society organiza-
tions with accusations of attempts to destabilize the Government. In 2013, Cor-
rea further expanded state control over civil society in what Human Rights Watch 
described as “aggressive efforts to discredit human rights advocates within the 
country.”414 Correa issued an executive decree that granted him sweeping powers 
to intervene in NGO operations, including by dissolving organizations on the 
grounds that they “compromised public peace” or have engaged in activities dif-
fering from those identified when they registered with the Government. In De-
cember of that year, the Ecuadorian Government dissolved an NGO that had 
been engaged in human rights advocacy for 16 years in Ecuador, with the Gov-
ernment claiming that employees of the NGO had participated in violent demon-
strations against oil drilling the Ecuadorean Amazon. The NGO was given no 
advance notice of its dissolution, and its legal challenges were all rejected.415 The 
crackdown on civil society continued in the remaining years of the Correa Presi-
dency, with Correa issuing a new decree in 2015 that maintained his powers to 
regulate and dissolve civil society groups. In September of that year, the Ministry 
of Communications began the process of dissolving Fundamedios, a local group 
that monitored the right to freedom of expression, after accusing it of engaging 
in “political activities” for publishing tweets with links to articles critical of the 
Government. Although the proceedings were later withdrawn, the Ministry ruled 
that the organization could not claim to defend the right to freedom of expres-
sion, as only the Ecuadorian State could have the power to protect basic rights.416 

The Government shut down other organizations as well, including an NGO 
that had called for an investigation into abuses of indigenous and environmental 
rights.417 Correa expressed strong normative commitments to human rights in 
much of his rhetoric and in legislation, but the suppression of civil society indi-
cates that it had – or may have perceived that it had – limited scope for influenc-
ing Ecuadorian business and human rights policy. These reports could also ex-
plain the relative dearth of NGOs working on the topic in the country and the 
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author’s inability to secure interviews with NGO workers in Quito. The Govern-
ment did not create space for civil society to “empower” norms of business and 
human rights, and it is perhaps unsurprising that the only NGO especially active 
in this area in Ecuador has prioritized pressing for an international legally binding 
instrument, rather than domestic regulation, which the State had resisted. Any 
NGO claiming that the Government’s national policies in human rights were 
insufficient could have risked dissolution and was thus probably unable or un-
willing to advocate for adoption of policy innovations. 

The situation for civil society improved with the election of Lenín Moreno as 
President in 2017. Although from Correa’s party, Moreno has been more open 
to the freedoms of association and expression than his predecessor, creating 
more space for advocacy. In October 2017, Moreno replaced Correa’s decree on 
NGOs with a new one that limited some of the previous decree’s vague language 
granting the State broad powers in monitoring and dissolving civil society groups. 
The new decree, however, maintained some ambiguous grounds for dissolving 
such organizations, and there was at the time a proposal to make Correa’s decree 
permanent through legislation in the National Assembly in 2019.418 Nevertheless, 
the Government retains considerable power to restrict the speech of NGOs, and 
there is no evidence that civil society groups have, since the election of Moreno, 
begun to press more explicitly for a NAP or other national policy or legislation 
on business and human rights, although the Government finally announced its 
intention to create a NAP in late 2020. This decision appeared to be more influ-
enced by other states and IOs rather than by civil society. It was also not clear 
how much influence civil society would be given in the NAP process, if and when 
it commences. 

There is evidence that Ecuador has seen business and human rights as an issue 
best addressed transnationally, but could that be because the domestic regulation 
of business on social matters generally is incompatible with the Ecuadorian po-
litical economy tradition? On the contrary, Ecuador considers itself to have al-
ready implemented strong – and sufficient – national regulations that cover busi-
ness and human rights. While other Latin American states, such as Colombia, 
generally embraced neoliberal policies in the 1980s and 1990s aligned with the 
emergent Washington Consensus, such policies were less feasible in Ecuador due 
to the fierce resistance of neoliberal reforms by the labor movement and other 
social organizations. This resistance ultimately led to a change in the economic 
model with an expanded role for the state and an attempt to implement a “socio-
developmentalist model” after the year 2000. Correa especially sought to imple-
ment left-wing economic reforms and described the role of the Ecuadorian State 
as one that “‘through planned and collective action, retrieves its essential role for 
progress; where intangible assets like social capital are preserved; where apparent 
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demands of the economy do not exclude, or even worse, antagonize social de-
velopment.’”419 

After his election in 2007, Correa called for a referendum on establishing an 
assembly to write a new constitution for Ecuador, which became the supreme 
law of the country in 2008. This new constitution was quite unique in containing 
a number of provisions regulating the conduct of corporations operating in Ec-
uador, including requirements on nondiscrimination and the protection of con-
sumers and a guarantee of customer satisfaction. The document included provi-
sions on the rights of different minority groups and environmental rights, as well. 
Several articles in the constitution are key to understanding the contemporary 
Ecuadorian regulatory state. On the rights of communities, peoples and nations, 
the Constitution states that indigenous communities are guaranteed certain 
rights, including the right: 

To free prior informed consultation, within a reasonable period of time, on the 
plans and programs for prospecting, producing and marketing nonrenewable re-
sources located on their lands and which could have an environmental or cultural 
impact on them; to participate in the profits earned from these projects and to 
receive compensation for social, cultural and environmental damages caused to 
them. The consultation that must be conducted by the competent authorities shall 
be mandatory and in due time.420 

 
The Correa Presidency also oversaw the rewriting of the Ecuadorian penal 

code to explicitly include human rights violations as a criminal offense. Enacted 
in 2014, the code states that it has introduced new chapters to deal with “crimes 
against humanity and serious human rights violations”, based on international 
standards.421 

It was (at least until late 2020) apparently the view of the Ecuadorian Govern-
ment that these legal provisions are both preferable to and sufficient in place of 
a NAP on business and human rights. According to Espinosa-Salas: 

Our legislation – and when I talk about our legislation, I talk about the Constitu-
tion, the penal code, even commercial laws – is far beyond what the Guiding Prin-
ciples may say. And they are binding. So to adopt or to implement a National 
Action Plan, in our perspective, should be something like going in the wrong di-
rection because we already have legally binding laws and rules for these kinds of 
cases. …in our perspective, there is no value added if we create something like a 
National Action Plan. And some have told us strategically it should be a good 
signal from Ecuador to implement a National Action Plan. But on balance, our 
analysis is that we do have legislation which goes well beyond that nonbinding 
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proposal. So, if there are companies which want to fulfill the Guiding Principles, 
we are happy for that. They are a good complement. They are a good instrument 
to use, but for the State, they are quite behind what we have already done so far. 
So, that was the reasoning [for not adopting a NAP]. Of course, it doesn’t mean 
that we closed the door. At some point in the future, perhaps for some reason it 
is good to have a National Action Plan. That is something that for me is not 
closed.422 

 
Ecuador certainly has more binding rules for corporations on human rights 

issues than most other states, and the inclusion of these rules in the national 
constitution is a testament to their fundamental importance to the State. Yet, 
these rules do not seem to fully mitigate corporate human rights violations and 
do not constitute domestic implementation of the UNGPs, as would a NAP. The 
reputation section below shows that these rules are not always enforced or en-
forceable, and the State has even sometimes violated the rights codified by these 
laws. It should be noted that the Ecuadorian Constitution and penal code also 
do not mandate or otherwise specifically incentivize human rights due diligence, 
as the UNGPs advise, or as other governments’ NAPs and recent legislation have 
primarily aimed to do. Consultation with free prior and informed consent for 
indigenous communities could be a strong component of human rights due dili-
gence for the extractive industries, but it does not cover the full spectrum of 
internationally recognized human rights. The penal code makes it possible to 
prosecute executives for violating human rights, but it does not require them to 
act pre-emptively to avoid human rights violations, which is the novel insight of 
the UNGPs. Ecuadorian law also does not regulate the overseas conduct of 
home firms and focus only on operations on Ecuadorian territory. 

The absence of key theorized elements of the normative motivation, despite 
other evidence of normative commitments, may explain Ecuador’s laggard status. 
The Government has committed to all of the major international human rights 
covenants, and it has had a medium-high level of performance on human rights 
protection. There are Ecuadorian businesses that have made human rights com-
mitments, and some NGOs have been active in this area in the country as well. 
Yet, for the most part, corporations in Ecuador have not been particularly con-
cerned with their human rights impacts or with lobbying the Government for 
policies that might comprise a NAP. Moreover, the most prominent NGO work-
ing on the issue in the country has focused on binding international rules, which 
the Government has pursued within the UN Framework. There is no evidence 
that civil society called for adoption of national level policies, and one can infer 
that they may be unwilling to risk being shut down to do so. The Government 
itself seemingly believed that having legally binding rules to regulate the human 
rights conduct of business is desirable, but the extant rules are relatively limited 
in scope. 
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Nonetheless, it is striking that the head of human rights for the Ministry of 
Foreign Affairs explicitly attributed the country’s laggard status on having a NAP 
to being a frontrunner in pursuing legally binding approaches. One might there-
fore conclude that, while the Government is committed, at least nominally and 
to an extent in practice, to human rights protection and to the regulation of com-
panies on social issues, it is not necessarily committed to the full range of policies 
that might constitute a NAP. Additionally, while domestic actors may have 
shaped the State’s preferences on business and human rights, they do not actually 
seem to have been interested in pressing for national policies, focusing instead 
on the international level. Thus, the norm’s empowerment by such actors may 
have been lacking in Ecuador. 
 

5.2.2.2 Reputation 
If Ecuador is particularly concerned with its international reputation on human 
rights, especially business and human rights, one might have expected that it was 
more likely to be an early adopter of a NAP for business and human rights. This 
motivation holds where there is evidence that the government is concerned about 
its image with other governments and acts strategically to either reverse a nega-
tive reputation or maintain a positive reputation in a given issue area by becoming 
an early adopter of policy innovations in that area. This section shows that the 
Ecuadorian Government has been subjected to extensive negative criticism for 
its human rights record over the past several decades, especially during the ten-
year Correa Presidency. Correa himself was singled out by critical NGOs, foreign 
governments, and IOs for acting in his personal capacity to violate human rights. 
Correa and his government, however, do not appear to have been especially con-
cerned about reversing this negative reputation: rather than acting to correct for 
bad behavior, the Government took a hostile approach to most IOs that were 
critical of it, even attempting to dismantle and replace the institutions that chal-
lenged Ecuador’s human rights record. In the area of business and human rights 
specifically, the Ecuadorian State failed to protect against one of the most egre-
gious and high-profile cases of corporate human rights abuses in recent Latin 
American history; yet although the country’s state-owned oil firm was involved, 
it is not obvious that this significantly affected the Government’s reputation or 
prompted it to implement new, comprehensive national regulations. 

Although former President Correa was a nominal champion of human rights, 
he was criticized frequently during his tenure for undermining human rights in 
Ecuador. Much of the reporting on human rights violations in Ecuador over the 
past decade relates to allegations against Correa personally and his administration 
for violating human rights. Ecuador has also faced considerable international 
condemnation for human rights violations from NGO watchdogs, foreign gov-
ernments, and human rights experts at various IOs, suggesting an overall negative 
reputation in the area of human rights covered by this study. There were a wide 
range of human rights abuses reported in Ecuador; this section considers the 
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most significant and relevant evidence of international criticism that may have 
especially affected Ecuador’s reputation. 

Perhaps no single human right was under greater threat in Ecuador during the 
period covered by this thesis than the right to freedom of expression. Until the 
revised criminal code was adopted in 2014, journalists and others regularly re-
ceived draconian punishments for violating criminal provisions on desacato, or a 
“lack of respect” for the Government and public authorities. Correa frequently 
rebuked the media for criticizing him, restricted reporting on certain topics, and 
personally pursued allegations against many journalists in court.423 In 2013, 
shortly after reelection, Correa promulgated a new Communications Law that 
regulated broadcast and print media, further undercutting freedom of the press 
and making legal “arbitrary prosecutions and censorship”.424 He also used this 
law to force media outlets to publish information that was favorable to the Gov-
ernment.425 The new penal code in 2014 did eliminate provisions on desacato but 
retained the crime of slander, a criminal charge that Correa invoked frequently in 
efforts to silence his critics.426 These assaults of freedom of expression drew crit-
icism from international NGOs and were covered extensively in reporting from 
Human Rights Watch and Amnesty International. The US State Department also 
considered such restrictions to be among the most serious human rights abuses 
in Ecuador during this period, specifically identifying Correa’s role and noting 
that the suppression became worse over time.427 

The issue has drawn considerable criticism from international organizations, 
and Correa openly challenged many institutions that were critical of the abuses, 
suggesting not only that Ecuador was suffering reputational damage, but that the 
Government was uninterested in changing course to improve its reputation. The 
IACHR held hearings on freedom of expression in Ecuador starting in 2011 to 
address Correa’s ongoing use of criminal laws to prosecute critics; the same body 
filed a case against Ecuador that year that accused the Government of violating 
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the right to due process for Supreme Court justices who had been arbitrarily 
dismissed by the legislature. These developments began a period of fierce hostil-
ity to the IACHR from the Correa administration.428 The IACHR and the OAS’s 
Office of the Special Rapporteur on Freedom of Expression had raised concerns 
about press freedoms in Ecuador in 2011, leading Correa to call for IACHR to 
be replaced by a new regional human rights body and pushing for the OAS to 
limit the Special Rapporteur’s funding. The administration continued to counter-
criticize IACHR and to press for changes in OAS funding in the years to come. 
By 2014, Correa and several Latin American allies had launched an international 
campaign against IACHR and the Special Rapporteur, and Correa announced 
that he was considering withdrawing from the inter-American human rights sys-
tem altogether.429 IACHR and its judicial arm, the Inter-American Court on Hu-
man Rights, also criticized or ruled against Ecuador in other areas during this 
period, including for discrimination against persons and children with 
HIV/AIDS, violations of the right to religious freedom of association, discrimi-
nation on the basis of homosexuality, arbitrary detention and torture, and en-
forced disappearances. Ecuador refused to participate in hearings or comply with 
recommendations and often denied responsibility altogether.430 

Ecuador was also criticized for other human rights violations, including some 
related to business operations. The Government prosecuted activists protesting 
extractives projects as terrorists rather than as ordinary criminals, drawing con-
demnation from international human rights NGOs. Some activists were prose-
cuted when there was strong evidence that they were not even present at the 
protests.431 Much of the criticism from civil society related to the fact that, alt-
hough the Constitution enshrines indigenous peoples’ right to free prior and in-
formed consultation regarding extractive activities on their lands, these rights are 
frequently violated by extractive companies in practice.432 As Hurtado Caicedo of 
the ombudsman’s office put it, public authorities in Ecuador “think they can do 
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everything they like arbitrarily” including “creating rules for responsible extrac-
tion without consulting indigenous communities.”433 Allegations that the Gov-
ernment did not consult communities were confirmed, for example, in a 2012 
IACHR case in which the Court ordered the State to remove or inactivate explo-
sives buried on indigenous territory and to consult the community on future de-
velopment projects. IACHR also ordered Ecuador to make the right to consul-
tation a “reality” for all indigenous peoples. Criticism came the same year from 
CERD regarding the absence of a regulated and systematic process for consulting 
indigenous peoples on natural resources extraction, and again in 2017 when the 
CERD asked Ecuador to investigate allegations regarding the displacement of 
indigenous families due to a mining company’s activities.434 

During this period, criticism of Ecuador has also come from other interna-
tional actors on a wide range of human rights issues. Such naming and shaming 
comes not only from international NGOs and the US State Department, but also 
from the UN Special Rapporteur on extrajudicial executions, the UN Committee 
on the Elimination of Discrimination against Women, and the UN Special Rap-
porteur on the rights of indigenous peoples, the UN Committee on Migrant 
Workers, the UN Committee on Enforced Disappearances, and the UN Special 
Rapporteur on the right to health. UNHRC also issued fairly severe criticism 
through Universal Periodic Review procedures, highlighting violations of inter-
national human rights covenants, such as the ICCPR.435 

There are some signs that the human rights situation improved in Ecuador, 
along with its international reputation, when Moreno assumed power in 2017. 
He largely failed to make significant legal reforms, but there are signs that he 
sought to improve Ecuador’s relations with the international human rights com-
munity. According to Human Rights Watch, after Moreno took office, he broke 
from Correa and publicly embraced respect for freedom of speech, promising to 
deliver a more “tolerant” government and committing to protecting press free-
doms.436 Moreno even announced in 2018 that the Communications Law should 
be amended, as the Government had breached “international standards” of re-
spect for free speech over the previous decade. Reforms were to include repeal-
ing provisions on “media lynching” and obliging media outlets to cover certain 
information. International human rights NGOs viewed even these proposed 
changes as persistently problematic.437 After 2017, the US State Department 
ceased to list restrictions on freedom of expression as a significant human rights 
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abuse in Ecuador, although it did continue to express concern about criminali-
zation of libel. By 2019, the Department even noted that there had been no re-
ports of the Government invoking criminal law to restrict freedom of expression 
in the past year.438 Amnesty International also stopped profiling restrictions on 
freedom of expression as a major area of human rights abuse in Ecuador in its 
reporting from 2019.439 Relations between Ecuador and IACHR correspondingly 
began to improve under Moreno, suggesting that the Government has been ac-
tively trying to repair its reputation. Moreno visited the Court in 2018, expressing 
support for the institution, and the next month, Ecuador participated in a hear-
ing. Moreno also permitted the OAS Special Rapporteur on freedom of expres-
sion to visit Ecuador later that year for the first time in over a decade.440 Efforts 
to repair Ecuadorian-IACHR relations have continued to the present, and 
Moreno has overall been less repressive of many civil liberties.441 Ecuador has, 
however, continued to face harsh international criticism, especially because 
Moreno has not put in place policies that adequately regulate extractives indus-
tries to protect the rights of indigenous peoples.442 

Ecuadorian companies and companies operating in Ecuador have faced nu-
merous allegations of human rights violations, often resulting in legal action and 
potentially affecting the State’s human rights reputation. Between 2000-2020, 
BHRRC recorded nine allegations of human rights abuses by companies with 
headquarters in Ecuador; all but one of these allegations also occurred on Ecua-
dorian territory. There were over the same period 112 allegations against Colom-
bian companies, 11 allegations against Peruvian companies, 4 allegations against 
Venezuelan companies, and no allegations against Bolivian companies, suggest-
ing that Ecuadorian companies were not especially likely to abuse human rights. 
There were 39 allegations of corporate human rights abuses occurring on Ecua-
dorian territory over the same period, with 246 allegations occurring in Colom-
bia, 108 allegations in Peru, 14 allegations in Bolivia, and 4 allegations in Vene-
zuela. The quantity of human rights violations occurring by firms in Ecuador is 
thus relatively low. The magnitude of a single allegation or related set of allega-
tions, however, may be enormous, and no business and human rights case in 
Ecuador – possibly in Latin America – has attracted more international attention 
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than the case of Texaco Petroleum, a subsidiary of Texaco Inc. (acquired by 
Chevron Corporation in 2000), which allegedly spilled oil and caused environ-
mental and health damages to communities living in the Ecuadorian rainforests 
and along rivers. It is the only business and human rights case to have been listed 
in Ecuador on the BHRRC/Liberty Asia Legal Case Map at the time of writing. 
The case has spanned several decades and continues to make headlines in the 
present; it is important, however, to assess whether and how this has affected 
Ecuador’s international reputation and shaped the Government’s policy re-
sponses to the human rights challenges posed by business activities in the coun-
try. 

In 1993, a group of Ecuadorian citizens filed a class action lawsuit against 
Texaco in the US. The complaint alleged that between 1964-1992, Texaco’s op-
erations at the Lago Agrio oil field in the region polluted the rainforests and rivers 
in Ecuador, resulting in environmental damage and negative effects on the health 
of those living in the region. The lawsuit was ultimately dismissed by a federal 
court in 2002, with the court stating that the Ecuadorian judiciary was more ap-
propriately suited to litigate these claims. The company subsequently agreed that 
it would recognize the jurisdiction of the Ecuadorian courts. Thus in 2003, a class 
action lawsuit was brought against Chevron in Ecuador, which had by then ac-
quired Texaco, alleging severe environmental contamination that increased rates 
of cancer and other serious health problems. Early in 2008, an independent ex-
pert appointed to investigate the claims recommended to the court that Chevron 
should pay USD 7-16 billion in compensation for Texaco’s pollution, later in-
creasing his recommendation to total damages of USD 27 billion in November 
of that year.443 

Chevron reportedly responded by lobbying the US Government to end trade 
preferences with Ecuador. The trial judge also recused himself from the case after 
allegations surfaced of judicial misconduct, and a new judge was installed in his 
place. In August 2010, Chevron filed a petition with the court seeking to dismiss 
the lawsuit based on the assertion that newly obtained footage showed fraud on 
the part of the plaintiffs. The plaintiffs then submitted a new assessment of their 
damages, estimating the cost at between USD 90-113 billion. In February 2011, 
the judge issued a ruling against Chevron in the lawsuit, ordering the company to 
pay USD 8.6 billion in damages and clean-up costs, increasing the amount to 
USD 18 billion unless the company issued a public apology. Chevron responded 
that the ruling was illegitimate and unenforceable, despite having agreed to rec-
ognize the jurisdiction of Ecuadorian courts and filed an appeal. The ruling, how-
ever, was upheld in a provincial court, and in 2012 Chevron further appealed the 
decision with Ecuador’s National Court of Justice and also asked the provincial 
court to block the Ecuadorian Government from enforcing the USD 18 billion 
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judgment against it. The plaintiffs also sought to enforce the judgment by filing 
lawsuits in Canada and Brazil, where it was able to target Chevron’s assets in 
those countries (few remained in Ecuador). The Ecuadorian courts ruled in Au-
gust 2012 that Ecuador must pay USD 19 billion the same day, increasing the 
previous amount to cover mandatory costs. As the company did not comply, a 
judge in October 2012 issued an order permitting the plaintiffs to seize USD 200 
million of the company’s assets located in Ecuador. A year later, the Supreme 
Court of Ecuador upheld the ruling but halved the sum to USD 9.51 billion. 
Chevron continued to challenge the ruling despite its being decided by the Su-
preme Court, issuing in 2018 a challenge to the ruling in Ecuador’s Constitutional 
Court, which also upheld the judgment.444 Proceedings in international arbitration 
and in US and Canadian courts offered more favorable outcomes for Chevron. 
In August 2018, the Permanent Court of Arbitration in The Hague held Ecuador 
liable for denying Chevron justice and thereby violating the company’s funda-
mental procedural rights. The Court ruled that the 2013 Ecuadorian Supreme 
Court’s ruling was obtained through fraud, bribery and corruption. In August 
2016, after a number of lawsuits and appeals, a US Court of Appeals ruled that 
the Ecuadorian communities could not collect the USD 9.5 billion Ecuadorian 
judgment on the basis that it was obtained by corrupt means. The Supreme Court 
of the United States declined to hear the case. In Canada, the Ontario Court of 
Appeals ultimately heard Ecuadorians’ appeals but upheld a previous decision, 
which ruled that Chevron Canada cannot be held liable instead of the parent 
company.445 

This case has certainly attracted international attention, and no account of 
business and human rights in Ecuador would be complete without discussing the 
case. The court cases were widely covered by international (especially American) 
press, and the plight of the affected Ecuadorian communities became a cause célè-
bre among the Hollywood elite, shining a bright international spotlight on Chev-
ron. Actress and filmmaker Trudie Styler produced the feature film documentary 
Crude, which told the story of the lawsuit against Chevron, and stated explicitly 
that she was using her celebrity to shine a light on the case to create pressure on 
foreign governments to act.446 Entertainment superstar Cher also produced a 
video backing the Ecuadorian communities’ claims for USD 19 billion and urging 
US consumers to boycott Chevron gasoline.447 President Correa even organized 
a publicity campaign in early 2014 leading up to a court verdict that included 
messages from Mia Farrow, Sting, and Danny Glover that was intended to win 
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international sympathies for Ecuador.448 Glover even visited Ecuador in late 2013 
and was photographed and filmed by world media outlets speaking in the rain-
forest.449 The most iconic and viral image related to the case was that of actress 
Daryl Hannah, who first brought the issue to global media attention in 2007 
when she visited the Ecuadorean Amazon and dipped her hand in a pool of wa-
ter, lifting it to the cameras to reveal a palm coated in black oil.450 

Yet, it is not necessarily the case that Ecuador itself suffered reputational dam-
age – the Government cast the nation as victim, drawing this international celeb-
rity support. The celebrities who have brought allegations against Chevron to the 
attention of the global public and of foreign governments were almost unani-
mously aligned with Correa, who coordinated their messaging in a campaign to 
support the plaintiffs’ claims against the oil behemoth. It would therefore appear 
that while the case may be an example of the Ecuadorian State’s failure to protect 
against human rights abuses by foreign corporations, the more significant repu-
tational damage has actually been to the corporation itself. Ecuador has effec-
tively depicted this case as one of American imperialism, with a massive oil com-
pany exploiting a developing country, destroying the environment to cut operat-
ing costs and maximize profits. Whether or not such framing is accurate, the 
Government’s apparent success in having it accepted (if not by foreign courts) 
perhaps explains why such massive reputational risk did not lead the Govern-
ment to adopt a NAP or other domestic policy on business and human rights: 
recall from the quantitative analysis in Chapter Four that a government was more 
likely to be an early adopter when allegations are made against a company head-
quartered in its jurisdiction. Allegations against a company for human rights 
abuses on the country’s territory had no effect on the decision to be an early 
adopter. 

That is not to say that the Texaco/Chevron case has not significantly affected 
policy or political choices in Ecuador, nor that Ecuadorian corporations should 
be considered blameless. To be sure, Chevron continues to fiercely defend itself 
against what it calls “false allegations” and maintains a regularly updated webpage 
on the matter.451 In Chevron’s telling, Ecuador is significantly more responsible 
than the Government’s rhetoric would have it: 
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Texaco Petroleum (TexPet), which became a subsidiary of Chevron in 2001, was 
a minority partner in an oil-production consortium in Ecuador along with the 
state-owned oil company, Petroecuador, from 1964 to 1992. After TexPet turned 
its remaining share of the oil operations over to Petroecuador in 1992, pursuant 
to an agreement with Ecuador, TexPet conducted a remediation of selected pro-
duction sites while Petroecuador committed to perform any remaining cleanup. 
The government of Ecuador oversaw and certified the successful completion of 
TexPet’s remediation and fully released TexPet from further environmental liabil-
ity. Petroecuador, however, failed to conduct the cleanup it promised and has con-
tinued to operate and expand oil operations in the former concession over the past 
20 years.452 

 
The company’s website also provides documentation showing that in 1998, the 
Government did certify Texaco’s successful remediation, thereby releasing it 
from liability under Ecuadorian law.453 The Government, it should be noted, was 
then led by newly-elected President Jamil Mahuad, a conservative with strong 
links to the US and support from the private sector who was committed to mak-
ing Ecuador friendlier to international business – including oil companies.454 

EP Petroecuador was and remains wholly owned by the Ecuadorian State, and 
any environmental contamination resulting in human rights violations was in part 
the result of actions taken by a state-owned company with its headquarters in 
Ecuador and with a close, symbiotic relationship with the Government. The 2008 
Constitution gives the State total ownership and control of nonrenewable re-
sources, which amount to nearly half of the Ecuadorian economy, and the right 
to manage strategic sectors (energy, telecommunications, non-renewable natural 
resources, transportation, hydrocarbon refining, water, biodiversity, and genetic 
patrimony) through state-owned companies.455 Ecuador thus has 18 state-owned 
companies concentrated primarily in the petroleum, electricity, and telecommu-
nications sectors, with only two companies (Petroecuador and Peteroamazonas) 
controlling petroleum.456 Petroecuador continues to develop oil at Lago Agrio.457 
The company claims that it now follows strict regulations to prevent additional 
environmental damages: “Our country has very strict regulations since the nine-
ties. Talking about implementation – because before the nineties, the control was 
not as rigorous. Now they are very rigorous to the point that the high authorities, 
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including the President of the Republic, are always watching over.”458 It was not 
clear whether ongoing damage to the environment has resulted from Petroecua-
dor’s continued operations in Lago Agrio. It would seem inconceivable that any 
activity involving petroleum extraction in Ecuador (even prior to the adoption 
of the Constitution enshrining the right to ownership, when the state still largely 
controlled the sector) would not implicate the State in human rights violations. 
Yet, this fact does not appear to have altered the international perception of Ec-
uador, except perhaps in the countries where cases against Chevron have been 
tried and dismissed, especially the US. One might conclude that while the case is 
an important part of Ecuador’s story, and although the State is almost certainly 
responsible for some of the problems, celebrity activism probably helped the 
Government to withstand negative reputational effects by reframing the narra-
tive. 

The role of the case in the Ecuadorian imagination is important because the 
international binding instrument that Ecuador had pursued in lieu of national-
level policy would primarily regulate the transnational conduct of firms, meaning 
that it would be harder to apply to Ecuadorian state-owned firms, and thus not 
to the Ecuadorian State, if human rights are violated by those firms domestically. 
The initial draft of the instrument would have regulated transnational business 
activity exclusively. Luis Espinosa-Salas mentioned the Chevron case explicitly 
in explaining his government’s approach to business and human rights: 

In our approach, when you deal with local businesses, usually, if not always, you 
have a legal framework internally in order to know what to do if a local company 
does something wrong against human rights or the environment. But you really 
have a gap when you talk about transnational corporations. Perhaps we learned 
that in the worst possible way with the Chevron/Texaco case. And unfortu-
nately… they found an agreement, which to some extent said, ‘For Ecuador eve-
rything is fine, so the Government will not present any kind of legal action in the 
future.’ …And we closed any possibility to do anything via a legal process against 
the damages that Chevron/Texaco caused in our Amazon rainforest. That was a 
really bad case for us because the population, the communities, which were af-
fected by the damages – the ecological damages caused by Texaco – had to defend 
themselves. …So you have this precedent, so to say, which I think at some point 
pushed us to reflect on what and how to do something in order to avoid cases like 
that one in the future and in other parts of the world. …It pushed us to reflect on 
what to do and how to do it.459 

 
According to Espinosa-Salas, then, the fault was with Chevron, but a lesson 

was learned for Ecuador. It was not so much a concern for the Government’s 
reputation, but a concern for preventing such events from happening again. Yet, 
Espinosa-Salas did not comment on what lessons the Government may have 
learned from its own state-owned oil enterprise’s involvement. The CSR manager 
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at Petroecuador also did not reflect on his organization’s involvement, stating 
only that “the Ecuadorian State established policies to control operations and to 
protect the communities” after it had acknowledged “the impact caused by com-
panies, to put forth an example like Texaco.”460 According to him, Petroecuador 
“inherited” Texaco’s environmental liabilities “in the ‘70s” because “they never 
took charge of them, they abandoned them.”461 

Ecuador certainly appears to have suffered reputational damage in the area of 
human rights over the past two decades. Especially during the 2007-2017 rule of 
Correa, Ecuador was accused repeatedly by international observers of not only 
failing to protect against human rights violations but explicitly perpetrating them. 
The Government may have suffered reputational damage, but this not only failed 
to move the Government to make changes (such as by adopting a NAP); it 
pushed the Correa administration to adopt a hostile attitude towards critics, both 
domestic and international, and nearly disengaging entirely from the inter-Amer-
ican human rights system. Correa appeared largely uninterested in improving 
his/his country’s international reputation. The administration of Moreno, has, 
however, implemented significant reforms and taken a friendlier approach to in-
ternational human rights institutions – and the time this thesis was being com-
pleted, made a commitment to eventually developing a NAP. In the area of busi-
ness and human rights specifically, Ecuador has faced persistent challenges for 
decades; yet it is not obvious that those challenges have damaged Ecuador’s repu-
tation. Correa may have been concerned with protecting the State’s reputation to 
the extent that it was politically convenient to blame foreign actors: the Ecuado-
rian Government’s conviction (or perhaps desire to convince others) that an 
American firm was solely responsible for the most (in)famous of corporate hu-
man rights abuses committed on Ecuadorian territory seems to have shaped its 
overall approach to business and human rights. 

As noted, the Government leads the process to develop an international le-
gally binding instrument, preferring an enforceable treaty that creates common 
rules over a national policy. The original draft of the treaty, however, concerned 
only the transnational conduct of corporations. This caveat raises important 
questions about Ecuador’s motives and the effects of the treaty should Ecuador 
succeed in securing worldwide ratifications. While firms like Chevron would have 
been forced to conduct human rights due diligence and pay the consequences 
when rights are violated in the course of their operations or those of their joint 
ventures abroad, would firms such as Petroecuador, which operates exclusively 
domestically, be accountable for complicity in such abuses? And would the Ec-
uadorian State always benefit from impunity and avoid reputational damage when 
state-owned firms violate rights domestically alongside foreign counterparts? The 
newer drafts of the treaty dilute this language by referring to all business enter-
prises, but they maintain an emphasis on transnational corporations that creates 
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legal vagueness. These questions remain unanswered and disputed by interna-
tional legal scholars, but the answers could go some way in explaining Ecuador’s 
preference for the treaty process over any kind of national policy that specifically 
regulates Ecuadorian business. 

5.2.2.3 Competition 
The competition motivation hypothesizes that a desire to trigger an international 
race to the top, thereby controlling the type of policy that proliferates globally, 
explains why a government becomes an early adopter of a new policy. In the 
reverse, one might expect that Ecuador was unconcerned with the issues ad-
dressed by the policy area or with interdependent policy adoptions altogether. 
Additionally or alternatively, one might find that Ecuador lacked the necessary 
scope conditions – particularly the economic factors of an open and relatively 
large or powerful economy – or the perception that it had the scope conditions 
needed for this motivation to be effective. This section shows that, while not 
fully protectionist, the Ecuadorian economy is not especially open to foreign 
trade and financial flows, indicating relatively limited scope conditions for the 
competition motivation. While the Government of Ecuador does appear to be 
interested in harmonizing business and human rights regulations, there is no ev-
idence that the Government is interested in doing so through a series of national-
level policies, i.e. foreign NAP adoptions; rather, it is focused on achieving inter-
national regulation through a treaty. This section also considers whether Ecuador 
was subjected to competitive actions from other states, as was Colombia, and 
determines that it was subject to considerably less pressure from foreign govern-
ments to adopt a NAP during most of the period studied. 

The competition motivation is more likely to hold for relatively wealthy states 
that are open to trade, as they are more capable of triggering races to the top. 
Ecuador is a relatively poor country but still somewhat developed. In the 2019 
Human Development Report, Ecuador was ranked 85th in the world with a score 
of 0.758 – tied with China – indicating “high human development”.462 The coun-
try has developed rather rapidly over the past three decades, up from a score of 
0.642 in 1990.463 Ecuador is not a member of the OECD or other organizations 
that give it particular global power or wealth status, and there is no indication 
that Ecuador has been a candidate for OECD membership, as was the case with 
Colombia. It is, however, a member of the Andean Community and an associate 
member of Mercosur, indicating similar regional trade arrangements. Ecuador is 
only the 70th largest export economy in the world, with the vast majority of all 
exports going to the US. The economy significantly lacks diversification, with 
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petroleum amounting to more than a third of all exports; bananas and crusta-
ceans comprise an additional third.464 In 2018, Ecuador’s trade as a percentage of 
its GDP was 45.87%. This figure indicates that Ecuador has a relatively closed 
economy – although more open than Colombia, both Peru and Bolivia, among 
their Andean peers, had higher volumes of trade proportionate to GDP. Foreign 
direct investment coming into Ecuador in the same year was 1.299% of GDP, 
less than half of the proportion of FDI inflows comprising Colombia’s GDP and 
indicating an economy that is not especially open to foreign capital. 

Ecuador was not primed to export any regulatory policy that it adopted by 
engendering a race to the top. The country is not entirely closed off to trade, but 
it is a small and relatively insignificant emerging market that is not especially open 
to international commercial flows and focuses on exporting only a select few 
commodities. That said, it does appear that Ecuador was strongly interested in 
selecting where the international community of states ended up on the Pareto 
frontier of possible solutions for holding businesses accountable for human 
rights violations: the Ecuadorian Government very clearly wants a legally binding 
instrument that regulates the transnational conduct of corporations based 
abroad. Ecuador also wants other states to join in ratifying that instrument. Yet, 
this is not how the competition motivation is theorized, as it considers a national 
policy adoption to be analytically prior to influencing where on the Pareto fron-
tier states collectively end up. Ecuador may consider international binding rules 
to be Pareto optimal, but its Government had not set out to achieve such rules 
by first adopting and then “uploading” a NAP or other policy, the substantive 
content of which could include mandatory measures. 

Given what was shown to have happened in Colombia, it is worth considering 
whether developed countries specifically targeted emerging economies to im-
prove their regulation of the human rights impacts of business. As with Colom-
bia, there had been some efforts by foreign governments and international insti-
tutions to encourage Ecuador to develop a NAP, although far fewer than appear 
to have been made in the Colombian context, at least initially. Western govern-
ments had sent delegates to Ecuador, according to Espinosa-Salas (who would 
not name which countries). These governments were antagonistic to Ecuador’s 
efforts to pursue a binding instrument on business and human rights through the 
UN system, but they were open to softer measures such as a NAP for Ecuador.465 
The Colombian Government and closely affiliated civil society organizations at-
tempted to reach out to the Ecuadorian Government to promote and offer help 
with developing a NAP, only to be rebuffed, as explained above. When asked 
why the Swedish Government was so active in Colombia as to second a human 
rights expert to Colombia’s Presidential Advisory Office for Human Rights and 
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to establish a CSR Network in Colombia while taking no similar steps in Ecua-
dor, a commercial officer at the Embassy of Sweden in Bogotá (which is also 
Sweden’s diplomatic representation to Ecuador) stated that it had much to do 
with capacity: Sweden has a consulate in Quito, but no embassy and thus no staff 
on the ground to develop and implement such policies.466 The UN Working 
Group on Business and Human Rights told the Ecuadorian Government that 
they had significant funding to spend on programs for implementing the UNGPs 
and that they were “more than ready and more than happy to help” Ecuador 
develop a NAP. Espinosa-Salas states that Ecuador had declined the assistance, 
as the Government felt that its existing legislation, including constitutional pro-
visions, were superior to a NAP (see above).467 When the Government did even-
tually announce plans to begin the NAP process in late 2020, as noted above, it 
did so with support from the OECD, the EU, the ILO, and various other UN 
agencies, but there had not been evidence that such organizations were involved 
in pushing the Government to act on a NAP up to that point. 

Although early adopters could adopt policies even when all of the scope con-
ditions are not met, Ecuador in particular was not well positioned to diffuse a 
policy abroad, lacking policy networks and especially trade relations to make such 
an effort effective. The Government’s fixation on producing an internationally 
binding instrument does suggest a desire and strategic effort to control the direc-
tion of policy convergence, i.e. by securing foreign ratifications of an eventual 
treaty. Yet, Ecuador had not first developed a national policy on which to build, 
or that could serve as a model for such an instrument. Nor was Ecuador, like its 
Andean neighbor, subjected to extensive competitive pressures from abroad dur-
ing most of this period, including by Western aid donors and former colonial 
powers. It would appear that while getting Colombia to adopt a NAP was a West-
ern priority – with the Spanish, Swedish, British, and eventually Dutch govern-
ments highly involved – an Ecuadorian NAP has not been as urgent a policy 
priority – or the Ecuadorian Government has proven especially hostile to and 
obstinate toward the idea. 

5.2.2.4 Domestic lock-in 
The domestic lock-in motivation theorized that domestic political instability ex-
plains early adoption, as a government seeks to lock reforms into place to im-
prove its credibility, such as after a conflict or democratic transition, or because 
it faces imminent loss to a political opposition that does not favor the policy and 
wants to raise the costs for future governments to roll back the policy once in 
place. Ecuador did experience significant political volatility in the first years of 
the period studied, but after the election of Rafael Correa in 2007, Ecuador en-
tered a sustained period of political stability in which the president, while contro-
versial, enjoyed widespread popular support and won historically high shares of 
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the vote in subsequent reelections. While Ecuadorian politics have once again 
become highly contentious since Correa’s departure in 2017 amidst the austerity 
measures implemented by his successor and the devastating effects of the 
COVID-19 virus, the Government continues to pursue an international legally 
binding instrument for transnational corporate conduct. This section shows that 
the pursuit of the instrument and the logic that drives this pursuit became a state 
policy not restricted to any government or side of the political spectrum. There 
was thus no perceived need for the current (or previous) government to “lock 
in” reforms.  

To test the theoretical framework for early adoption on a laggard country, one 
must understand whether or not there was any need for the Government, at any 
point during the study, to feel that it must either attain credibility by locking in 
fresh human rights policies or prevent future governments from sliding back on 
human rights by tying their hands and raising the costs of future defections. This 
assessment thus requires a knowledge of the political situation in Ecuador in re-
cent decades. 

Ecuador has not suffered recent, sustained violent armed conflict, but domes-
tic politics have long been tumultuous. The Mahuad Presidency lasted from 1998 
until 2000, during which time Mahuad pursued “very orthodox neoliberal 
measures and more privatizations”, which further aggravated previous popular 
discontent with the economic situation and led to large manifestations organized 
primarily by the Confederation of Indigenous Nationalities of Ecuador 
(CONAIE), the country’s most powerful indigenous group. The social, political 
and economic situation was rapidly deteriorating, fueled by a banking crisis that 
led the Government to dollarize the economy – a policy decision that greatly 
exacerbated wealth inequality in Ecuador. In response to dollarization, manifes-
tations became more radical, and CONAIE organizers began to conspire with 
militarized groups to support a coup d’état.468 A mere 18 hours after the military 
uprising, led by Colonel Lucio Gutiérrez, began, Mahuad was overthrown and 
his Vice President, Gustavo Noboa Bejarano, was installed as President after 
Gutierrez failed to consolidate power under a junta governed by a triumvirate 
that included himself.469 Gutierrez subsequently won the 2002 Presidential elec-
tion decisively amid widespread voter disenchantment with the Ecuadorian po-
litical establishment. No candidates of the large traditional political parties were 
able to get into the second-round election that year.470 Pressure from CONAIE 
and other organized movements, combined with a sinking economy after liber-
alizing reforms, had led to the virtual collapse of Ecuador’s traditional party sys-
tem in the early 2000s.471 Gutiérrez, however, was ousted in 2005 during mass 
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protests and was replaced by his Vice President, Alfredo Palacio – Ecuador’s 
ninth president in as many years.472 

Ahead of the 2006 election, Rafael Correa founded Alianza PAIS as a left-
wing political party that brought together diverse leftist groups.473 Correa won 
the run-off presidential election in November with 56.7% of the vote, and alt-
hough his leftist policies had a popular mandate, Alianza PAIS had not fielded 
any candidates in the legislative election, and legislators maintained strong re-
sistance to Correa’s radical agenda. Analysts at the time expected significant po-
litical contestation and gridlock in Ecuadorian lawmaking during Correa’s first 
term.474 Nonetheless, Correa succeeded shortly thereafter in implementing a new 
constitution for the Republic. He proved immensely popular with the public dur-
ing his first term, attaining unprecedented levels of support across a broad spec-
trum of the electorate and was, in April 2009, reelected in the first round of the 
presidential election with 51% of the vote. In that year, his party also won wide 
support in the newly created National Assembly, although falling slightly short 
of an outright majority. Once again, opposition legislators were fiercely opposed 
to Correa’s leftist agenda and political tensions ran high in Ecuador.475 

Correa, however, increased his popularity further, and the country entered a 
period of relative political stability for the duration of his 2009-2013 term in of-
fice. He again won the 2013 election with 57% of the vote in the first round. His 
party also gained a two-thirds majority in the National Assembly, paving the way 
for policy continuity through the year 2017, when Correa decided not to run in 
the election, likely for tactical reasons, allowing a successor to occupy the seat 
and take the blame for an economy that was beginning to falter.476 Correa’s dec-
ade in power mostly overlapped with an economic upswing for Ecuador and was 
largely considered a period of political stability. During his final months in power, 
however, economic growth began to stall, and his government’s popularity fal-
tered. During the run-up to the April 2017 elections, it had become clear that 
Alianza PAIS had lost its dominant position in Ecuadorian politics, especially as 
corruption scandals engulfed the Government and falling oil prices made it im-
possible to finance Correa’s popular poverty reduction programs.477 In April 
2017, Lenín Moreno, the Alianza PAIS candidate and Correa’s Vice President, 
won the presidential run-off elections with 51.1% of the vote, having been unable 
to follow Correa’s streak of winning in the first round but still proving more 
popular than the opposition. Alianza PAIS had lost its supermajority in the Na-
tional Assembly earlier than year but retained 74 of 137 seats. At the time of his 
election, it was expected that Moreno represented policy continuity with Moreno. 
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Correa stayed on as leader of Alianza PAIS and continued to play a dominant 
role in the party after the election.478 

Although Correa had hand-picked Moreno as his successor, Moreno quickly 
tacked to the center and struck a conciliatory approach. Moreno largely deviated 
from Correa’s hard left economic policies and announced plans for major aus-
terity measures due to a collapsing economy. He sought cooperation with the 
political opposition and the business community, dividing Alianza PAIS into two 
factions, one of which backed Correa-era policies. These policy changes aggra-
vated Correa, who in January 2018 left the party, along with 28 of the party’s 
representatives in the National Assembly, thereby depriving Moreno of a major-
ity, requiring further cooperation with the opposition. In February 2018, with 
voters apparently on Moreno’s side of this schism, a referendum passed to limit 
presidents to two terms. By March 2019, however, Correa’s new party, Mo-
vimiento Revolución Ciudadana, performed relatively well in local and regional 
elections, suggesting that his popularity was returning.479 

The Government appeared for most of Moreno’s tenure to be committed to 
its position that human rights regulations for corporations are best left to an in-
ternational legally binding mechanism, not national regulation. Negotiations con-
tinued under Ecuadorian leadership within the IGWG to elaborate a legally bind-
ing instrument on business and human rights throughout the Moreno presidency. 
The Ecuadorian delegation to the UN in Geneva noted its commitment to the 
process at the 2018 UN Forum on Business and Human Rights and stated that 
Ecuador is aware that progress on negotiations to elaborate the treaty “will de-
pend on the will of states”.480 When asked in 2018 whether the transition to a 
Moreno government had resulted in a new approach to business and human 
rights policy generally or the treaty in particular, Espinosa-Salas stated: 

Well, fortunately, no. I think that now we may say this is a ‘state initiative’. It 
doesn’t matter which person is leading the Government. They have realized that 
this is an initiative that must be continued, that must be supported, that we need 
to work on. …So I think that if a new government takes over in Ecuador when 
new elections are held – I think that this will be a state initiative. If the current 
government has already supported the process in this fall session [of the IGWG], 
I think that it will be the same case for all coming sessions.481 

 
If indeed the pursuit of an internationally binding mechanism is a long-term 

policy for the Ecuadorian State and not any particular government or president, 
then one could reason that the logic informing that strategy – which rests on an 
assumption that extant domestic legislation in Ecuador is sufficient and that only 
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the transnational conduct of foreign companies needs regulating – did not indi-
cate any perceived urgent need to “lock in” a particular version of business and 
human rights at the national level. 

Ecuador has, in the year leading up to publication of this thesis, experienced 
significantly increased political instability. Moreno’s austerity measures included 
abolishing extensive fuel subsidies in October 2019, causing a doubling in the 
price of gasoline and triggering violent protests across the country, including par-
ticularly extensive protests led by CONAIE. The protests in the capital became 
so intense that Moreno even temporarily moved the Seat of Government from 
Quito to the coastal city of Guayaquil. He declared a state of emergency, deploy-
ing the military to quell the unrest, and accusing Correa and the leftist President 
Nicolás Maduro of Venezuela of conspiring to destabilize the Ecuadorian Gov-
ernment.482 As of July 2020, the Economist Intelligence Unit had predicted that 
the COVID-19 pandemic would present Moreno with two new major challenges 
before his term expires in May 2021: to manage the health crisis with limited 
resources, and to stabilize the economy with oil prices languishing and lockdown 
measures further stifling economic activity and external demand. As the Govern-
ment has no fiscal space to mount a proper response, and Moreno has continued 
aggressively cutting public spending, the Economist Intelligence Unit predicts 
“the political opposition will be emboldened and the risk of social unrest will be 
significantly heightened.”483 By October, when the Government also announced 
it would begin a NAP process, Moreno’s approval rate had dropped to only 8%, 
and the risk of social unrest “remained palpable” given severe austerity measures 
imposed at the behest of the International Monetary Fund.484 Moreno did not 
run for re-election in the February 2021 presidential election, with a second 
round due on May 24, 2021, after the time of publication. Andrés Arauz, an ally 
and ideological sympathizer of Correa, led the first round with 33% of the vote.485 

Ecuador has had a history of fairly tumultuous politics, and it appears that 
economic precarity, rivalries between former political allies, and the global 
COVID-19 pandemic are once again exacerbating political instability in the coun-
try. Yet, for more than a decade of the roughly 20 years during which one might 
expect to have found an early adoption of a NAP, Ecuador enjoyed relative sta-
bility, with one political party and its charismatic leader dominating the political 
scene and enjoying widespread popular support. Whether the clear volatility in 
current Ecuadorian politics explains the Government’s decision, at last, to de-
velop a NAP cannot be determined without further investigation, but it is note-
worthy that the announcement came at a moment of extreme unpopularity for 
the incumbent and a return of Correa-ism, widely associated with human rights 
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violations. (Ecuador has anyway not actually adopted a NAP, but merely an-
nounced that it will begin the process, and it is no longer reasonably “early” in 
doing so.) 

5.3 Comparative analysis 

5.3.1 Normative motivation 
Both Colombia and Ecuador had in place normative commitments to human 
rights, with differences in the role that domestic actors have played in “empow-
ering” and enhancing the sincerity of these commitments. Both governments had 
ratified all of the relevant international covenants that comprise the International 
Bill of Human Rights and the ILO Core Conventions to which the UNGPs refer 
as the minimum necessary spectrum of human rights that business can affect and 
must respect. Ecuador especially has been historically a frontrunner in ratifica-
tions, leading all but one state in the world on the two major international cove-
nants that codify the Universal Declaration of Human Rights into law. Colombia 
and Ecuador could both be considered liberal democracies, although there are 
democratic deficiencies in the two countries, and Ecuador saw significant repres-
sion of civil liberties under Correa. Ecuador previously scored higher than Co-
lombia in the CIRI human rights dataset, but neither had particularly high scores, 
indicating similarly mixed records of protecting human rights in practice. The 
data notably do not cover much of the period during which Correa was alleged 
to have personally committed significant violations of human rights in Ecuador 
and, simultaneously, when Santos negotiated a peace deal and improved the hu-
man rights situation in Colombia. It is reasonable to assume that both govern-
ments are nominally committed to human rights, with flawed commitments in 
practice, and that Ecuador was declining over much of this period, while Colom-
bia may have been on the rise. 

Both states are somewhat embedded in a normative community of states; they 
are both members of the UN and OAS. Colombia is now a member of the 
OECD, whose membership conditionalities played a role in Colombia’s early 
adoption (which I have described as a reputation motivation). The organization 
did not affect the Colombian Government’s normative motivation, as it was not 
subjected to internal socialization processes from within this organization in the 
years preceding NAP adoption; rather, Colombia sought to improve its image to 
gain access. Colombia, the early adopter, was not a member of UNHRC at the 
time the UNGPs were endorsed by the body, while Ecuador, the laggard, was a 
member – albeit one that expressed little enthusiasm for the guidelines. This find-
ing somewhat decreases confidence in an assumption that membership in the 
body that negotiated the endorsement could have been a motivator for swift 
adoption. 
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Both governments are relatively open to the use of the State to advance social 
goals through business regulation. While Colombia has given more ground to 
neoliberal economic reforms and corporate self-regulation than Ecuador (not 
least during the period under study, in which Colombia had a centrist President 
and Ecuador a firmly leftist President), the Colombian Government also main-
tains an interventionist tradition to ensure the realization of social and economic 
rights. Ecuador has some business and human rights laws on the books, including 
in the Constitution, although these laws are not well enforced or enforceable, and 
the Government had deemed them sufficient to cover all business and human 
rights issues despite a limited sectoral focus and failing to address the full spec-
trum of internationally recognized human rights. Colombia’s NAP does maintain 
a sectoral focus, but it is wider in remit than the extractive industries alone and 
refers to all human rights in a business context and not – like the Ecuadorian 
Constitution – primarily indigenous rights. While the Government of Ecuador is 
perhaps open to regulating companies on human rights issues, it may not have 
been committed to a fuller range of policies that could constitute a NAP. 

The most significant difference between the two countries in terms of the 
normative motivation for early adoption is in the role of domestic actors in em-
powering the norm. Although business has lagged behind international standards 
and expectations in both countries, not least compared to the human rights prac-
tices of Western firms, Colombia sees significantly higher levels of human rights 
commitments from its home firms than does Ecuador, suggesting that business 
was more friendly to, or even more likely to lobby for, a national-level policy on 
business and human rights that codifies corporate practices into official policy 
and law. Moreover, Colombia has a robust civil society, with many prominent 
NGOs that are active in the area of business and human rights. Multiple interview 
subjects accredited the role of civil society to placing business and human rights 
on the Colombian Government’s policy agenda and securing the adoption, im-
plementation, and extension of the NAP. The relationship between business and 
human rights-focused civil society and the Colombian Government is veritably 
osmotic, with frequent rotation in expert staff between the third and public sec-
tors, as evidenced by the changing roles of interview subjects over time. 

In Ecuador, meanwhile, the period under study was marked by drastic repres-
sion of a once vibrant civil society. Although having mounted successful re-
sistance to some of the harshest neoliberal reforms of the 1990s, Ecuadorian civil 
society was met with great enmity from Correa. The only NGO that plays a 
prominent role in business and human rights in Ecuador, perhaps unsurprisingly, 
ostensibly shared the Government’s view that new domestic policies implement-
ing the UNGPs are not necessary or desirable, and that the focus should instead 
be on an international legally binding instrument that regulates exclusively trans-
national business conduct. Presumably, any NGOs dissenting from this opinion 
feared expressing their views or requesting new regulatory policy from the Correa 
administration, lest they be dissolved and/or surveilled by an antagonistic gov-
ernment. It is therefore apparent that NGOs in Colombia were far more capable 
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and freer to press their government for national action on business and human 
rights than in Ecuador. 

5.3.2 Reputation motivation 
Colombia and Ecuador could both be considered to have a fairly negative repu-
tation for human rights; yet they approached reputation management seemingly 
very differently and perceived different rewards to be linked to reputation im-
provement. The Colombian Government failed in many ways to protect against 
human rights violations during decades of internal armed conflict, and the State 
was, even in recent years, alleged to be complicit in human rights violations re-
lated to the conflict. Criticism came from IOs and foreign governments, as well 
as from international NGO watchdogs. The Colombian Government was also 
criticized for other human rights issues, especially for failing to protect and ef-
fectively prosecute the murders of trade unionists and human rights defenders. 
Several high-profile international lawsuits and allegations of abuse – including 
against the US banana company Chiquita Brands International, which had a cen-
tury-long history of human rights abuses in Colombia – may also shape the coun-
try’s reputation for failing to protect against human rights abuses in a business 
context. 

The Government of Colombia was clearly concerned about the reputational 
implications of this criticism and the allegations of human rights abuses against 
companies operating in Colombia. Santos took steps to reverse the country’s 
negative reputation and acknowledged the challenges his country faced, including 
in a speech to the OECD, an organization that Colombia was keen to join but 
that wanted Colombia to improve human rights protections especially in a busi-
ness context before accession could be approved. That civil society and the Co-
lombian Ombudsman saw the Government as being “in a rush” to adopt a NAP 
as part of a “public relations” campaign to improve Colombia’s image abroad 
suggests strongly that reputational concerns motivated early adoption. The per-
ceived reward for having a better reputation was OECD membership, which was 
a priority for Santos. 

Ecuador was similarly criticized for its human rights violations, with special 
attention paid to Correa. IOs, foreign governments, and especially NGOs high-
lighted Correa’s personal role in assaulting the right to freedom of expression, 
using laws criminalizing libel to attack his critics and remove their platforms. 
Correa and his government were notably less responsive to criticism from abroad 
than was Santos. While both had some reluctance at times to the IACHR and its 
Court, Correa responded to IACHR condemnations by threatening repeatedly to 
leave the inter-American human rights system altogether and by seeking to dis-
mantle and replace the system within the framework of the OAS. Yet Correa had 
no OECD to impress, as accession talks did not appear to be on the table. One 
could conclude that reputational effects are stronger in motivating early adoption 
when a country has a negative reputation, and improving that reputation is tied 



190 

to a (perceived) reward. With no defined audience to impress for a specific rea-
son, Correa was unencumbered by such expectations and could manage his coun-
try’s reputation by merely denying culpability. 

Moreover, while Ecuador has also endured human rights abuses on its terri-
tory, media coverage of related court cases did not frame Ecuador as a state that 
fails to protect against human rights violations; rather, a US firm was shown to 
be responsible for exploitation of Ecuadorian indigenous peoples. Notably, the 
effects of human rights violations by companies were stronger in the quantitative 
analysis when accounting for the country of the offending firm’s headquarters 
rather than location of the offense, and home governments like the US were 
more likely to be early adopters than host governments like Ecuador. The Chev-
ron/Texaco case, however, has profoundly shaped Ecuadorian politics, with the 
Government successfully framing itself as a victim of American neocolonialism. 
These human rights abuses, however, also implicate the state-owned oil firm that 
dominates the Ecuadorian economy; while perhaps not altering the Govern-
ment’s reputation, any attempt to create a national-level policy in response to 
these allegations could raise thorny questions about the complicity of the Ecua-
dorian State in the Chevron case. These dynamics also speak to the importance 
of including comparative developing country cases in this thesis, as the exploi-
ter/victim dynamic of Chevron vs. Ecuador and Correa’s discourse of imperialist 
American exploitation might only have been feasible in a Global South context. 
Such insights further strengthen the finding from the quantitative analysis that 
home countries are more affected by reputational damage than are host countries 
when companies violate human rights. 

The key distinction between the two countries in this area is, then, that Co-
lombia’s own reputation was damaged, and that the Government was responsive 
to the damaging criticism because it was keen to gain a reward, which was per-
ceived to be linked to reputation reversal. In Ecuador, the Government was hos-
tile to criticism and potentially keen to avoid further scrutiny of its self-identifi-
cation as victim in the only widely known allegation of corporate human rights 
abuse within its territory. There is no evidence that Ecuador was offered any 
reward that was linked or perceived to be linked to adopting a NAP during this 
period. Reputation as motivation for early adoption may therefore be condi-
tioned on the Government’s concern for its reputation given the benefits of re-
versing a negative reputation; a negative reputation alone may be insufficient to 
overcome the downsides to adopting early when the Government is uncon-
cerned or sees nothing to gain from reversing a bad reputation other than the 
positive mood itself. 

5.3.3 Competition 
The competition motivation as theorized does not offer significant explanatory 
power for Colombia’s early adoption of a NAP, nor in the inverse for Ecuador’s 
laggard status. Neither state was very open to international trade or capital flows, 
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although Ecuador is slightly more open to trade, which may be explained by the 
fact that it does not have a very diversified economy compared to Colombia. It 
would therefore be difficult for either country to trigger the California effect and 
successfully ratchet global standards upwards, controlling where on the Pareto 
frontier of policy solutions to business and human rights other states end up. 

Colombia could be considered reasonably wealthy, powerful and open to 
trade within its region, and there is some evidence that Colombia sought to pro-
mote NAP adoptions regionally in Latin America – although the Government 
does not appear to have proceeded with this strategy after meeting initial disin-
terest from other Andean governments. It also does not appear to be the primary 
explanatory factor in the decision to adopt the NAP. While bilateral promotion 
of NAP adoptions was confirmed to exist, and the NAP text does state the Gov-
ernment’s intention to promote the policy abroad, the only example of this being 
an explicit motivating factor was, according to one interviewee, the will of a for-
mer employee at the Presidential Advisory Office. The evidence for a competi-
tive motivation is thus rather thin, especially compared to other motivations, alt-
hough it does have some purchase in explaining Colombia’s early adoption. 

Colombia may have adopted its NAP in part due to competitive pressures 
from other states, especially Spain, Sweden, and the UK. British influence in par-
ticular was cited by one key stakeholder as being one of the two strongest moti-
vators for early adoption. This finding is interesting for several reasons: the UK 
had a NAP in place in 2013, but Sweden adopted its NAP a mere four months 
before Colombia did, and the NAP drafting process commenced shortly before 
Colombia’s own process, in which Sweden was involved; Spain did not adopt a 
NAP for another year and a half after Colombia. Yet, all three governments ap-
pear to have had a strategic interest in prompting Colombia to be an early adopter 
regardless. These dynamics also demonstrate the importance of having included 
Global South cases in this thesis: Spain and Sweden acted through their develop-
ment assistance agencies to promote NAP adoption in Colombia, and business 
and human rights formed a core part of these states’ aid policies for Colombia. 
These Western governments would surely have approached Global North states 
differently and would not have depleted development assistance resources in 
sponsoring the creation of a NAP in richer countries. This may be a demonstra-
tion of their own competitive motivations, seeking to get a head-start on a race 
to the top even before they adopted, or it could have been due to a perception 
that Colombia “needed” a NAP more urgently. In either case, it appears to have 
influenced Colombia’s decision to adopt. 

As Ecuador has not adopted a NAP, it is impossible to compare with Colom-
bia whether it had an interest in promoting its version of national-level business 
and human rights policy abroad. Given Ecuador’s role as a leader of the IGWG 
to elaborate a legally binding instrument, Ecuador clearly does concern itself with 
foreign regulations of transnational business conduct, but it has not chosen to 
do so by setting an example with a national-level policy. For the Government of 
Ecuador, it seemed that any type of domestic business regulation for human 
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rights that does not reciprocally bind other governments is not on the Pareto 
frontier at all, and national policies are not a way to achieve the Ecuadorian 
agenda, which disregards the domestic operations of companies in any country. 

If pressure from Western governments is effective, Ecuador seems to have 
resisted it to a much greater extent than Colombia did. There is no evidence that 
Spain, Sweden, the UK, or any other Western government sought to promote 
NAP adoption in Ecuador directly, but a visiting group of Western government 
officials pressed Ecuador to drop its campaign for an international treaty and to 
consider other approaches. The UN Working Group on Business and Human 
Rights, though entirely independent of any national government, also offered 
Ecuador technical assistance for developing a NAP, as did Colombia, only to 
find that the Government was not interested. Ecuador did, however, cite the 
support of various IOs when announcing its belated decision to begin the NAP 
development process in late 2020. It is conceivable that Colombia was more sus-
ceptible foreign competitive concerns because it wanted to appease the OECD 
member states to ensure accession – thus strengthening the case not for a com-
petition motivation within Colombia, but for early adoption as a means of satis-
fying the competition motivation of other states to enhance the Colombian repu-
tation. 

5.3.4 Domestic lock-in 
The domestic lock-in motivation explains in part Colombia’s early adoption of a 
business and human rights NAP, while its absence contributes to accounting for 
Ecuador’s laggard status. Instability in terms of electoral politics does not appear 
to offer an explanation for Colombia’s early adoption, although there was some 
ambiguity about the opposition’s affinity for business and human rights policy 
after the NAP was adopted (which was quickly assuaged by a broad coalition of 
like-minded stakeholders).There is also no strong evidence that competing polit-
ical factions in Ecuador supported alternative approaches to business and human 
rights that might have prompted swift adoptions of a domestic-level policy, alt-
hough there had been dramatic upheaval before and after Correa’s presidency. 

In both states, it appears that policy continuity in the area of business and 
human rights was reasonably assured, especially in Ecuador, where the pursuit of 
a treaty was described by a senior human rights diplomat as a State strategy not 
endemic to any single administration. Ecuador also saw a period of political sta-
bility and sustained popular support for its President during most of the period 
under study – even though such a period is atypical in recent Ecuadorian history 
and as the country has once again plunged into political chaos in the wake of a 
collapsing economy and the ravaging effects of COVID-19. 

Colombia, however, did have an interest in locking in human rights policies – 
not because of political volatility, although there were significant hostilities be-
tween Santos and Uribe and his disciples during the period covered by this thesis, 
but because of the need to lock in the peace process that Santos was negotiating 
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with the FARC in parallel to the NAP development process. After decades of 
armed conflict and widespread violence, the Government of Colombia was eager 
to demonstrate its commitment to human rights, with multiple stakeholders in-
volved in the NAP process stating that the parallel peace process was a crucial 
motivator for having a NAP. The NAP itself is replete with references to the 
consolidation of peace in Colombia and demonstrates a conviction that promot-
ing corporate respect for human rights is integral to resolving the armed conflict 
and delivering justice to Colombians. Ecuador has had no such recent conflict 
and had not undergone a democratic transition (unless one counts the minimal 
effects of a coup two decades ago that was not sustained) and therefore would 
be unlikely to have seen an urgent need to demonstrate credibly that it is com-
mitted to human rights to consolidate peace in the country – although, notably, 
the announcement to commence a NAP process finally came late in 2020 when 
the President faced dismal approval ratings, with growing popularity for Correa’s 
political allies. The Colombian conflict and desire to achieve and consolidate 
peace could thus be a variable that explains the different outcomes of early adop-
tion in these neighboring states. 

5.3.5 Conclusions 
The findings from this comparative study lend support to the proposed four-
pronged theoretical framework for early adoption. Colombia exhibits at least 
some evidence for each of the four motivations; Ecuador exhibits some evidence 
for at least two of the motivations, the normative and reputational, but is missing 
crucial elements that could indicate necessary preconditions for early adoption. 
Overall, the reputation motivation appears to be the strongest motivator for early 
adoption – and the absence of key components of the motivation a strong expla-
nation for lagging – especially when combined with the domestic lock-in moti-
vation. 

While not every theorized motivation holds equally strongly in the Colombian 
case, there is some evidence that all four motivations were at play in the Govern-
ment’s decision to adopt a NAP for at the time that it did. The Government has 
made nominal and reciprocally binding commitments to internationally recog-
nized human rights, and it is embedded in a normative community of states. Hu-
man rights abuses, however, remained relatively common and severe in Colom-
bia. Colombia also has a robust civil society that is deeply engaged on the topic 
of business and human rights and shares a close, even symbiotic, relationship 
with the public authorities that produce policy in this area. The Government also 
demonstrated that it is concerned about its reputation in the area of human rights 
in general and business and human rights in particular, adjusting its behavior to 
meet recommendations and judgments from IOs and other human rights ex-
perts. The Colombian Government, especially under the direction of President 
Santos, also sought to reverse its reputation for failing to protect against business-
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related human rights violations – especially the killing of trade unionists – in or-
der to gain favor with OECD member states and satisfy their criteria for acces-
sion to the club. Santos pursued policy reforms to demonstrate his commitment 
to reversing this negative reputation, including by adopting a NAP. Thus, both 
the normative and reputation motivations are clearly demonstrated for Colom-
bia, with explicit strength for the reputation motivation. 

There is less evidence for the competition motivation in the case of Colombia, 
although the Government has made somewhat perfunctory attempts to engage 
other Latin American governments in encouraging adoption of NAPs. That this 
motivation was present at all lends credence to its inclusion in the theoretical 
framework, although it is not obvious that the motivation is necessary or suffi-
cient to explain early adoption on its own. Colombia was subject to the compe-
tition concerns of other governments as they sought to influence the timing and 
content of NAP adoption in Colombia, even as they did not have fully developed 
NAPs themselves. That Colombia acquiesced to this pressure from foreign gov-
ernments with no credible claim to expertise in NAP development could be in-
ferred as indicating the Government’s strong desire to satisfy these Western gov-
ernments’ concerns to ensure a smoother accession to the OECD; it therefore 
adds further support to the reputation motivation. It is important to examine 
further whether this effect is primarily felt because Colombia is an economically 
poorer and less powerful country than those seeking to influence its decision to 
adopt, especially as the influence was channeled primarily through aid agencies. 

In Ecuador, there is strong evidence that the Government is committed to 
internationally recognized human rights in theory and in rhetoric, having ratified 
all of the relevant conventions and drafted a recent constitution that places hu-
man rights at its core. There are, however, serious human rights abuses in the 
country, including and especially the rights that the constitution nominally pro-
tects. Moreover, the Government is not likely to have been subjected to pressure 
from Ecuadorian business to level the national playing field in corporate respon-
sibility for human rights, as Ecuadorian firms’ practices seem to lag behind gen-
erally. Under President Correa, the Government of Ecuador engaged in repres-
sion of civil society to such an extent that it seems unthinkable for any NGO to 
have been willing to lobby the Government for new regulations and risk implying 
that the Government had failed to adequately regulate or incentivize proper cor-
porate conduct. The lack of a robust civil society appears to be the major distin-
guishing factor between Colombia and Ecuador and could thus be essential to 
explaining early adoption – i.e. norms must be empowered by domestic actors 
and not only through the international community or as a result of previous nor-
mative commitments. 

Ecuador has also suffered reputational damage in the area of human rights. 
While the Government failed to protect against corporate violations of human 
rights in numerous instances, it has probably avoided significant reputational 
damage in this specific area, especially in the most prominent case of Chev-
ron/Texaco. Even though the state-owned Ecuadorian oil company was almost 
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certainly complicit in the relevant human rights abuses, the State has been suc-
cessfully cast as victim in the foreign press and secured the backing of prominent 
celebrity activists. Still, Ecuador – especially Correa as an individual leader – faced 
criticism for human rights abuses in other areas; yet unlike Colombia, which 
sought to adjust its behavior accordingly and improve its reputation, Ecuador 
pushed back against the criticism. Instead of being receptive, Correa threatened 
the very existence of the organizations doing the criticizing – both NGOs and 
international institutions. Ecuador also had no obvious prospect of any coveted 
reward, while Colombia was on a public relations campaign to secure OECD 
membership. One could therefore conclude that a tainted human rights reputa-
tion is insufficient to prompt an early adoption unless adoption will be met with 
(or is perceived as likely to be met with) some reward for the State, as the Gov-
ernment may otherwise be insufficiently interested in reputation reversal for pos-
itive moods alone. 

The competition logic does not seem to hold for Ecuador either, although its 
economic openness is similar to that of Colombia; the scope conditions are not 
optimal for prompting a California effect in either state. The Ecuadorian Gov-
ernment anyway has no NAP that it could export to other states, although it does 
seek to ensure a global level playing field for business and human rights by elab-
orating an international legally binding instrument. There is also no evidence that 
Ecuador was subjected to significant competitive pressures from other states bi-
laterally, to which it may have adjusted its behavior to improve its reputation. 
One may conclude that Ecuador did not find national-level policies to appear 
anywhere on the Pareto frontier of business and human rights policy solutions at 
all and therefore saw no reason to adopt a NAP to influence other national pol-
icies. 

The domestic lock-in motivation appears to be especially strong for Colom-
bia. Although not related to the polarization of party politics, the Colombian 
Government viewed the NAP process as an essential component of consolidat-
ing human rights in the wake of violent conflict. This variable (the peace process) 
was named as a motivating factor more often than any other variable in inter-
views with stakeholders involved in producing the Colombian NAP. Ecuador 
had no similar conflict, and, while colored by a recent history of tumultuous pol-
itics, has, perhaps even more than Colombia, experienced a period of relative 
political stability and consensus during the time since NAPs began to be adopted. 
Thus, the prevalence of a domestic need to lock human rights into place in Co-
lombia and the (perceived) absence of such a need in Ecuador should in part 
explain the divergent outcomes between these two countries. 

While all four motivations apply to some degree in the Colombian case, the 
most powerful in terms of explaining early adoption appear to be reputation and 
domestic lock-in. They may even have interacted to yield an early adoption: Co-
lombia’s negative reputation as a protector of human rights was keeping it from 
acceding to the OECD; Colombia’s history of violent armed conflict and related 
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killings of trade unionists and human rights defenders gave the country that neg-
ative reputation; and the NAP was meant to be a component of the process of 
transitioning away from that conflict and implementing a lasting peace. The nor-
mative motivation is likely to have provided important scope conditions and 
should be considered an important and potentially necessary element for 
prompting early adoption, but it does not fully explain the decision to develop 
and adopt the Colombian NAP. The fact that civil society was broadly and par-
ticularly supportive of business and human rights policy in Colombia strengthens 
confidence in this motivation and in the specific element of norm adoption via 
domestic actor empowerment, and this element in particularly was lacking in Ec-
uador. There is some evidence for competitive motivation in the adopting state, 
but it seems to have been more of a consideration and a vague goal than a strong 
motivating force. The differences between these two cases provide important 
lessons from this comparison: a robust civil society may be essential to realizing 
the normative motivation and allowing it to exert an effect; a negative reputation 
may only have an effect if the Government is receptive to negative criticism, 
likely because correcting the reputation is seen to be connected to a reward; and 
these factors may have interacted with the desire to lock in policies to ensure 
human rights and justice and improve credibility with both international and do-
mestic audiences. 
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6. No NAP Up North – United States of 
America & Canada 

 

Gestures have been made all through the last hundred years in American history 
in the direction of regulating corporations, but none of them succeed. In fact, none 
of them are intended to succeed. 
– Howard Zinn 
 
If the national mental illness of the United States is megalomania, that of Canada 
is paranoid schizophrenia. 
– Margaret Atwood 

 
 
This chapter makes a comparison of two cases in North America. The United 
States of America and Canada share a long border and similar cultural traits, and 
they have very closely linked economies. The US is often seen as being a country 
with a strong tradition of deregulation and a lack of concern for human rights, 
and Canada is often regarded as a more compassionate country with a larger wel-
fare state and tighter regulation of business. Yet the US is the early adopter in 
this case, while the Government of Canada has not taken any steps to date to 
adopt a National Action Plan (NAP) for business and human rights. For many 
readers, these different outcomes might be surprising, with Canada the expected 
frontrunner. Indeed, this chapter will show that Canada was once poised to be 
an early adopter, but its laggard status seems now to be cemented. 

This chapter looks at two developed countries outside of Europe, where the 
influence of the European Union is strong in the area of business and human 
rights policy, and where regional or neighboring adoptions may play an explana-
tory role in early diffusion. The cases thus allow for a closer look at the individual, 
country-specific manifestations of the theoretical framework applied to empirical 
evidence. The comparison also allows one to observe the effects of US economic 
power and its unique ability to adopt policies unilaterally without the same fears 
of negative externalities that might be seen in other countries. 

The argument presented in this chapter is that there is some evidence for all 
four of the theorized motivations for early adoption in the US, while in Canada 
there is little evidence for the competition or domestic lock-in motivations. Can-
ada is in many ways more normatively committed to human rights than is the 
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US, but it lacks the crucial element of support from domestic actors that might 
empower early adoption by endorsing the policy innovation. While both business 
and civil society supported having a NAP in the US, both groups were opposed 
to the process in Canada, albeit for divergent reasons. Both the US Government 
at the time of NAP adoption and the current Canadian Government have shown 
concern for their international reputations in the area of human rights, with 
clearer and more concrete effects in Canada. Both countries had, at points, pro-
gressive governments that sought to reverse the reputational damage inflicted by 
their conservative predecessors’ approach to human rights. Yet, this experience 
alone was insufficient to motivate Canada to adopt a NAP. 

The competition motivation is especially pronounced in the US, which sought 
to level the global playing field and use its NAP to “lead by example” and urge 
foreign governments to adopt similar policies through diplomatic channels. Alt-
hough the scope conditions for triggering a race to the top were similarly met in 
the Canadian case, there is no other evidence that the Government of Canada 
was concerned with foreign governments’ business and human rights policies. 
There is not especially strong evidence for the domestic lock-in motivation in 
either case, but circumstantial evidence exists in the US case, where the NAP was 
adopted after an election in which the incumbent party lost to a candidate with a 
personal track record of abusing human rights in a business context. On the Ca-
nadian side of the border, the incumbent party in recent years, although following 
a decade of conservative government, has rarely been out of power and likely 
sees little need to tie the hands of future governments. The chapter concludes, 
then, that the effects of interest group pressure may be especially important in 
explaining the decision to become an early adopter (or not), and that reputation 
alone may be insufficient to explain early adoption. 

The chapter proceeds as follows. First, the US case is presented with an over-
view of the NAP development process and its contents. Next, the US case is 
assessed using the four motivational logics in order to ascertain whether there is 
evidence for the expectations of each theorized motivation. Then the Case of 
Canada is discussed, showing that Canada has in the past pursued policies akin 
to a NAP, only for them to be abandoned by the Government. Canada is also 
assessed against the expectations of the theoretical framework to determine 
which motivations are supported and which may be lacking. The chapter then 
compares the two cases according to the motivations and draws conclusions. 

6.1 United States of America 
The US was the eleventh adopter of a NAP on business and human rights. It is 
by far the largest country to have adopted a NAP to date. The US NAP is broader 
than other NAPs in that it also covers related issues of corruption and corporate 
governance. This case describes the process of developing the US NAP and its 
contents. It then considers the evidence for early adoption according to each of 
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the four motivations theorized in Chapter Three. It is shown that there is some 
evidence for all of the motivations, but the evidence is most pronounced for the 
competition motivation and, to a lesser extent, the reputation motivation. While 
the US meets some of the theorized criteria of the normative motivation, it is 
also an outlier in having failed to ratify many of the relevant human rights cove-
nants and has had an uneven relationship with multilateralism. The evidence for 
domestic lock-in is mostly anecdotal, as the NAP was adopted in between an 
election and an inauguration in which a pro-business and human rights candidate 
lost to a corporate executive who had a track record of violating human rights 
within his own business operations, but the relationship cannot be clearly estab-
lished. The competition motivation, meanwhile, is explicit in the text of the NAP, 
and there is substantial evidence that the US administration, in the period leading 
up to NAP adoption, was keen to improve its reputation in the area of human 
rights, including through the adoption of new policies. In contrast to most of the 
other cases in this thesis, the motivations in the case of the US appear to operate 
largely independently of one another, which suggests that they are indeed distinct 
logics, even if they have the potential for interactions. 

6.1.1 National Action Plan 
The US Government was a frontrunner on the business and human rights agenda 
for several years after the UN Human Rights Council (UNHRC) endorsed the 
UN Guiding Principles on Business and Human Rights (UNGPs) in 2011, pro-
ducing numerous policy documents and statements that precipitated the adop-
tion of a NAP. In July 2013, the State Department published a document on the 
Government’s approach to business and human rights, which provided “exam-
ples of laws, regulations and policies relevant to the intersection between these 
issues, and what companies should know when it comes to respecting human 
rights throughout their global operations.”486 The document noted that the US 
had cosponsored the UNHRC resolution endorsing the UNGPs and stated that 
the State Department would seek to implement then President Barack Obama’s 
National Security Strategy in part by promoting “the rule of law, respect for hu-
man rights, and a level playing field by encouraging responsible business behavior 
and inviting engagement by business in venues that advance best practices.”487 
The document listed policy initiatives already in place to support and partner with 
business on human rights issues and to promote corporate respect for human 
rights. 

This document, however, did not amount to a NAP, as it was only reporting 
on existing practices and commitments rather than planning future actions. More 

                                                      
486 United States Department of State, U.S. Government Approach on Business and Human Rights 
(Washington, 2013), https://photos.state.gov/libraries/korea/49271/july_2013/dwoa_USG-Ap-
proach-on-Business-and-Human-Rights-updatedJune2013.pdf, accessed 10 July 2020, p. 3. 
487 United States Department of State, U.S. Government Approach on Business and Human Rights, p. 6. 
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than one year later, in September 2014, Obama released a statement saying, “The 
United States will develop a National Action Plan to promote and incentivize 
responsible business conduct, including with respect to transparency and anti-
corruption, consistent with the UN Guiding Principles on Business and Human 
Rights and the Organization for Economic Cooperation and Development 
(OECD) Guidelines on Multinational Enterprises.”488 Following this statement, 
the White House National Security Council (NSC) was tasked with leading and 
coordinating the Government’s process for developing a NAP. The NSC then 
convened an interagency group that autumn to plan the development process, 
including at least 15 government agencies: Department of Commerce; Depart-
ment of Homeland Security; Department of Defense; Department of Justice; 
Department of Labor; Department of State; Department of the Treasury; De-
partment of Agriculture; Export-Import Bank of the United States; General Ser-
vices Administration; Office of Management and Budget; Overseas Private In-
vestment Corporation (OPIC); US Agency for International Development 
(USAID); US Trade Representative; Small Business Administration; and the En-
vironmental Protection Agency.489 

Representatives of the different agencies gathered input from civil society, ac-
ademic, and business stakeholders at four full-day dialogue sessions held in New 
York, California, Oklahoma, and Washington, D.C. The events were organized 
by external stakeholders at the invitation of the Government. The Government 
also created a dedicated email address for written submissions concerning the 
NAP and received submissions on a rolling basis for more than a year, although 
these submissions were never made public. Officials of the Government also met 
directly with NGOs, academic institutions, foreign government officials, labor 
unions, businesses, indigenous peoples, and industry associations.  During con-
sultations, the NSC received recommendations to first conduct a national base-
line assessment of the current state of responsible business conduct laws and 
policies in the US; while a full baseline assessment as recommended by the UN 
Working Group was not made because of the amount of time such a process was 
estimated to take, the NAP states that there was a “stocktaking” of laws and 
policies implemented to date. After the consultations, drafting continued for 
more than a year, although no timeline was ever disclosed publicly, and the NAP 
was formally adopted on December 16, 2016.490 

                                                      
488 “FACT SHEET: The U.S. Global Anticorruption Agenda”, The White House, Office of the 
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The NAP is titled Responsible Business Conduct – First National Action Plan for the 
United States of America, and as the name of the document (and the fact that 
Obama announced his intention to produce it in conjunction with anticorruption 
policy) suggests, it refers to more than human rights, although human rights are 
the focus of the plan, and it is clearly intended as the key policy vehicle for na-
tional implementation of the UNGPs. According to the text of the plan, respon-
sible business conduct (RBC) “is a broad concept” that “places particular im-
portance on two aspects of the business-society relationship: (1) emphasizing and 
accentuating the positive contributions businesses can make to economic, envi-
ronmental, and social progress; and (2) recognizing and avoiding possible adverse 
impacts of busines conduct, as well as addressing them when they occur.”491 The 
NAP states that it: 

focuses on a broad range of issues including but not limited to: human rights, the 
right of indigenous peoples, labor rights, land tenure and property rights, anti-
corruption, and transparency. The U.S. government recognizes that environmental 
issues are also integral to RBC and are affected by, and have an impact on, many 
of these areas. Therefore, environmental issues are addressed in this document to 
the extent that they overlap with RBC.492 

 
The NAP thus concerns, essentially, human rights and corruption issues. It is 

also notably international in scope, which is perhaps unsurprising, given that it 
was produced by the NSC and implemented by the State Department: its stated 
purpose is to present “the many ways in which the U.S. government, including 
in cooperation with business, labor, civil society, foreign governments, and other 
stakeholders, already upholds its responsibilities and fosters an environment for 
responsible conduct by businesses operating overseas” in addition to highlighting 
new initiatives towards the same purpose.493 Domestic operations were thus 
largely discursively excluded from the plan. 

The US NAP is organized according to five “categories of action”: Leading 
by Example; Collaborating with Stakeholders; Facilitating RBC by Companies; 
Recognizing Positive Performance; and Providing Access to Remedy. Each cat-
egory includes descriptions of both ongoing and future commitments in the areas 
of anticorruption and human rights. The focus of this chapter is of course on the 
human rights content of the NAP, which is also the substantial majority of the 
content of the NAP; this chapter does not explain corruption-specific initiatives. 
Each “category” of the NAP is divided further into “outcomes”, and each action 
point for the different outcomes is assigned to an implementing department or 
agency (or multiple departments/agencies). 

In the first section, Leading by Example, the NAP states that the US Govern-
ment’s objective is promoting a global “race to the top” on responsible business 
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conduct, and the first listed outcome is promoting RBC globally.  New actions 
planned include broadened outreach on the OECD Guidelines and promoting 
the UNGPs, and ongoing initiatives include the promotion of RBC in various 
multilateral fora. The second outcome is utilizing US law, multilateral agree-
ments, and diplomacy to promote and enforce high standards, and the new action 
planned is to enhance enforcement of national laws relating to forced labor. Rel-
evant ongoing commitments include enforcing laws and regulations, including 
RBC in free trade agreements, and enforcing Executive Orders that set global 
standards for business. The third outcome involves leveraging US Government 
purchasing power to promote high standards. New actions include funding re-
search and tools for preventing human trafficking in global supply chains, devel-
oping a tool for sustainable procurement, actions related to responsible public 
procurement, and responsible investment of public sector retirement plans. The 
document also lists several ongoing commitments related to specific responsible 
procurement rules. The final outcome for the first category of action is conduct-
ing due diligence in US development funding and trade finance, with planned 
actions related to human rights in development assistance.494 

The second category of action is Collaborating with Stakeholders. The out-
comes listed for this category are focused on enhancing multi-stakeholder gov-
ernance initiatives in the area of RBC, with plans to develop mechanisms that 
facilitate government coordination and empowerment of workers in global sup-
ply chains. This category also outlines ongoing commitments, which are mostly 
related to RBC initiatives in international organizations (IOs), global public-pri-
vate partnerships, and bilateral cooperation with foreign governments, especially 
Japan, Denmark and the EU.495 The NAP’s third category of action was called 
Facilitating RBC by Companies, which focuses on assistance the US Government 
provides to businesses to respect human rights and counter corruption. The first 
outcome concerns US Government reports, with planned actions focused on 
making human rights reports accessible and comprehensible for a business audi-
ence. Relevant ongoing commitments listed for this outcome include reports on 
human rights issues from the Departments of Labor and State, as well as the 
Reporting Requirements for Responsible Investment in Burma. The Burma re-
quirements (discussed below) were issued in 2012 and required US persons un-
dertaking new investment in Burma to report on certain policies related to re-
sponsible business practices, including human rights due diligence.496 The second 
outcome under Facilitating RBC by Companies was to build US Government 
Officials’ capacity to support RBC, which was planned to include training for US 
embassies to integrate RBC instruction into training for diplomats. Reported on-
going efforts in this area included staffing US embassies with labor attachés from 
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the Department of Labor’s Bureau of International Labor Affairs and including 
a module on supply chains and human trafficking in USAID trainings. Next, this 
action category included an outcome focused on capacity building and technical 
support to promote enabling environments for RBC, with planned actions re-
lated to land-based investment and stakeholder engagement in Africa. The NAP 
reports that ongoing commitments towards capacity building and technical sup-
port included various programs and regulations on human trafficking, child la-
bor, and forced labor in global supply chains, especially implementation of Sec-
tion 1502 of the Dodd-Frank Wall Street Reform and Consumer Protection Act 
(Dodd-Frank, discussed below) dealing with conflict minerals.497 

Recognizing Positive Performance is the fourth category of action delineated 
in the NAP, the first outcome of which is to recognize RBC best practices. 
Planned measures for doing so included promoting human rights in the ICT sec-
tor by publicizing lessons learned through the State Department and moderniz-
ing the Secretary of State’s Award for Corporate Excellence to include responsi-
ble business conduct rather than merely philanthropy.498 The last category of ac-
tion in the NAP is Providing Access to Remedy. The section states that the US 
Government “will continue to help provide access to a grievance mechanism and 
the potential for remedy” for corporate human rights violations through its Na-
tional Contact Point (NCP) for the OECD Guidelines, as well as by seeking to 
strengthen judicial systems in foreign countries through assistance programs, 
building consensus internationally for strong remedy mechanisms through mul-
tilateral fora, and advancing the US agenda on remedy through consultations with 
domestic stakeholders. Specific planned actions toward the outcome of exploring 
and enhancing platforms for remedy included improving the performance of the 
NCP after undergoing peer review, and consulting with stakeholders on remedy 
by working with US advisory committees to determine how to help companies 
address concerns about the lack of available and effective remedy.499 

It is not clear how the Government intended to monitor or report on imple-
mentation of this NAP, and there is no such information in the document, alt-
hough it does state that the Government would continue to accept written feed-
back and suggestions through a designated email address. The NAP clearly des-
ignates the agency responsible for each planned action and ongoing commitment, 
but it does not present any structured framework or timeline for following up on 
these commitments, monitoring each department or agency’s implementation, or 
evaluating the plan, and there is no central coordinator of any monitoring activi-
ties.500 Although the NAP is titled the “First National Action Plan” for the US, 
there is no indication of when it expires or whether a second plan would be de-
veloped, and the planned actions do not appear to have a deadline or timeline 
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for implementation. The NAP remains official US foreign policy at the time of 
writing. 

6.1.2 Motivations and analysis 

6.1.2.1 Normative 
The theoretical framework used in this thesis begins with the normative motiva-
tion for early adoption, which assumes that a government is more likely to be an 
early adopter of a policy innovation if it is strongly normatively committed to the 
content of the policy. In the case of business and human rights, one would then 
expect that the early adopting government has ratified relevant international trea-
ties on human rights, that it is an established democracy embedded in a commu-
nity of states committed to business and human rights, and that domestic actors 
have shaped the government’s preferences by pressing for stronger business and 
human rights policies. This section examines the case of the US and argues that 
while the US is, in legal terms, very much not committed to internationally recog-
nized human rights, it does respect those rights in practice to a significant extent. 
The US is active in a normative community of states and was possibly influenced 
by the UN’s work on business and human rights. Moreover, the US has a com-
munity of both businesses and civil society organizations that supported or lob-
bied for stronger business and human rights policies from the Government in 
the form of a NAP and broadly supported the process. Although business and 
civil society differed in their preferences on the stringency of such regulations, 
there was a clear domestic empowerment of norms on human rights due dili-
gence as a public policy goal. 

The US stands out among the early adopters profiled in the qualitative chap-
ters of this thesis in that it does not appear to be especially committed to inter-
national human rights through reciprocally binding legal commitments. This 
finding is not especially surprising, as the US is famously averse to treaty ratifica-
tion. Concerning the treaties to which the UNGPs refer as a minimum list of 
relevant human rights for corporations, the US did not ratify the International 
Covenant on Civil and Political Rights (ICCPR) until 1992, 26 years after the 
treaty opened for signature. The US has signed but never ratified the Interna-
tional Covenant on Economic, Social and Cultural Rights (ICESCR). Among the 
ILO Core Conventions, the US has never ratified the Forced Labour Conven-
tion, the Freedom of Association and Protection of the Right to Organise Con-
vention, the Right to Organise and Collective Bargaining Convention, the Equal 
Remuneration Convention, the Discrimination (Employment and Occupation) 
Convention, or the Minimum Age Convention. The US did, however, ratify the 
Abolition of Forced Labour Convention in 1991, and it ratified the Worst Forms 
of Child Labour Convention in 1999. Although the US NAP refers repeatedly to 
the UNGPs, the US Government has not committed itself in an international 
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legal sense to respecting the minimum acceptable list of human rights named in 
the UNGPs. 

The US is embedded in the international community, with memberships in all 
of the relevant IOs that were found to work on business and human rights issues 
and are included in the quantitative analysis in Chapter Four. The US is a member 
of the UN, where it is also one of the five permanent members of the Security 
Council (UNSC). It is a member of the Organization of American States (OAS) 
and the OECD. The US was a member of the UNHRC at the time that the body 
endorsed the UNGPs. The US cosponsored the resolution to endorse the 
UNGPs, and then Deputy Assistant Secretary of State for Democracy, Human 
Rights and Labor Daniel Baer stated at the UN that the US believed the UNGPs 
were “a valuable, important and complete framework for working through a wide 
range of challenges”; he also stated that the Government would seek to imple-
ment the guidelines and to foster coordination with other international bodies, 
especially the OECD.501 US hegemony gives the Government considerable influ-
ence over the IOs in which it is embedded, but one should note that under pre-
vious administrations, including that of President George W. Bush (2001-2009), 
the US has shown an ambivalence to multilateralism.502 Obama came to office 
speaking more positively about international cooperation, although scholars have 
argued that structural constraints on the US Presidency limited his ability to ac-
tually deliver a more multilateral foreign policy.503 Nonetheless, Obama was at 
least in theory committed to multilateralism, leading some observers to call an 
expanded multilateralist foreign policy the “Obama Doctrine”.504 In the final half 
of his second term, Obama spoke repeatedly about the importance of multilater-
alism, stating in 2014 that skeptics of its effectiveness are wrong and using his 
final State of the Union address in 2016 to tell Americans that it was up to the 
US to “remake” the faltering international system.505 Although perhaps less en-
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gaged in multilateral institutions than Obama’s rhetoric suggests, his administra-
tion’s normative desire to increase multilateral engagement could indicate a pos-
sible motivation for engaging with IOs and, learning from them, implementing a 
national business and human rights policy. 

During the second Obama administration (2013-2017), the US Government 
even invited the UN Working Group on business and human rights to visit the 
US from April 22-May 1, 2013, one of 13 Working Group country visits to date; 
the only other government among those profiled in cases in this thesis to have 
been visited by the Working Group is Canada (see below). The Working Group 
met officials from the Departments of State, Labor, Justice, Agriculture, Interior, 
Commerce, and Treasury, as well as the Equal Employment Opportunity Com-
mission, USAID, OPIC, the Export-Import Bank, the Office of Management 
and Budget, and officials of a Congressional human rights commission and the 
Senate Committee on Foreign Relations – nearly every entity that was later in-
volved in developing the NAP.506 The Working Group stated in its report on the 
visit that it supported and commended the US Government for existing efforts 
to prevent adverse human rights impacts by US companies operating abroad. 
However, the Working Group noted that the scope of the Government’s 2013 
document on its approach to human rights was limited and called for undertaking 
“a rigorous and comprehensive review of the current legal and policy environ-
ment for businesses,” as well as an assessment of policy coherence that could 
contribute to a wider NAP for implementing the UNGPs.507 The Working Group 
concluded the report by stating that the Government had produced a document 
regarding its policy on the last day of the group’s visit, but that it had significant 
gaps, and the group called for the development of a comprehensive NAP.508 The 
Government began the NAP process within a year of the Working Group’s visit, 
suggesting that these calls from the group influenced the Government’s decision 
to adopt a NAP. The Working Group is an independent expert body, but it is 
convened within the UN framework and derives its mandate from UNHRC, sug-
gesting socialization effects from IO participation. 

Despite the US’ lack of legal commitments to respect human rights, the Gov-
ernment has performed comparatively well at protecting human rights in prac-
tice. The CIRI Human Rights Data Project provides data on human rights per-
formance by country, from which it is possible to calculate an overall score that 
the CIRI research group used to rank countries’ performance. Between 2005-
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2011, the period covered by the dataset used in this thesis, the average composite 
score for the US was 23.8 of a possible 30, with a range of 23-25. These figures 
indicate an overall high level of human rights protection in the US, suggesting 
that the Government is normatively committed to ensuring the rights of its citi-
zens, although this commitment may stem from sources other than international 
legal obligations. 

Such sources could be domestic actors pressing the Government for action. 
In terms of business and human rights, there is strong evidence that policies were 
empowered by pressure from both business and civil society, although the two 
camps diverged on what type of policy they wanted the US Government to adopt. 
Whether US business already had human rights procedures incorporated into 
their operations should give an indication of industry support for business and 
human rights policy in the US as companies with good practices should want a 
more level playing field. Looking at corporate participants in the UN Global 
Compact (UNGC), which represents an organization’s commitment to respect-
ing human rights and other responsible business principles, there is an apparently 
average level of corporate respect for human rights. By year end 2015, the UNGC 
had 202 US company participants, or 0.00000063 per capita. An additional 23 US 
companies became participants of the UNGC in 2016, the year leading up to 
NAP adoption in December. By way of comparison with neighboring and similar 
states, there were 39 Canadian companies participating by the end of 2015 
(0.000001 per capita), 51 Australian companies (0.0000021 per capita), 137 Brit-
ish companies (0.0000021 per capita), and 247 Mexican companies (0.000002 per 
capita). These figures indicate some corporate support for human rights in the 
US, although less compared with laggard neighboring and peer countries (of 
these comparisons, only the UK has adopted a NAP – the first government to 
do so). In a 2013 study, Aaronson and Higham found that of the 323 companies 
worldwide then known to have published human rights policies, 58 (approxi-
mately 18% of all companies) were headquartered in the US.509 This finding indi-
cates that in the time immediately preceding Obama’s 2014 decision to develop 
a NAP, US companies were comparatively better at respecting human rights than 
companies based in other countries. 

The Corporate Human Rights Benchmark (CHRB) is one of the few available 
measurements of corporate respect for human rights, and its methodology is 
broadly in line with the UNGPs. CHRB issued its first report in March 2017, 
three months after the US NAP was published, but since the 2017 data were 
compiled based on reporting from fiscal years 2015 or 2016, the data should give 
some indication of extant levels of US companies’ human rights performance. 
Of the 98 large, publicly traded companies benchmarked in the report, 39 were 
incorporated in the US and represent all sectors covered in the report: agricultural 
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products, apparel, apparel and agricultural products, and extractives. Companies 
in the benchmark are assigned to bands based on percentage scores. No compa-
nies included worldwide scored in the 70-79%, 80-89% or 90-100% bands in 
2017. Among US companies included, five scored in the 0-9% band, three in the 
10-19% band, 17 in the 20-29% band, seven in the 30-39% band, and seven in 
the 40-49% band. The 20-29% band was by far the largest band worldwide, sug-
gesting that US companies perform mostly close to the global average on human 
rights, although poorly overall. There were clear sectoral trends, with US extrac-
tive firms scoring particularly high for their efforts to respect human rights, and 
apparel brands scoring very low.510 

There is considerable evidence that US business is generally supportive of 
having some kind of government human rights regulations. Shortly after the 
NAP was adopted, as Arvind Ganesan, Director of the Human Rights and Busi-
ness Division at Human Rights Watch, has noted, US companies fought hard in 
favor of Obama-era business and human rights policies that were threatened by 
the succeeding Trump administration (see also the domestic lock-in section, be-
low).511 Evidence suggests that business gave tepid support to the idea of devel-
oping a NAP, provided that the document did not greatly expand the regulatory 
reach of the US Government. Randel K. Johnson and James Plunkett of the US 
Chamber of Commerce wrote to the State Department’s key point person on 
business and human rights, Melike Yetken, with the following comments in 2015: 

Within the context of the U.S. Government’s efforts to develop a National Action 
Plan, we reiterate some of the same concerns we raised in connection with the 
development of the Guiding Principles themselves. We continue to be concerned 
that the Guiding Principles encourage an enhanced regulatory scheme at the na-
tional level. While we accept the fact that a certain amount of regulation of busi-
ness by governments is a reality, we also believe that an appropriate balance should 
be struck between regulation by governments, and permitting business to operate 
independently. We do not support a premise that business will not respect human 
rights without a comprehensive regulatory scheme to force it to do so. The very 
purpose that underlies the Guiding Principles is to give business certain tools to 
achieve the common goal to ‘do no harm’ in a manner that best suits the individual 
enterprise. We hope you pay particular attention to this during the process of de-
veloping the NAP. We also hope that in developing a NAP, you take into consid-
eration regulatory and legislative realities that exist today, and that such a plan be 
established within that framework.512 
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These industry lobbyists were at the very least not opposed to developing a NAP, 
expressing concerns over its contents but not its existence and acknowledging 
the inevitability of some regulation. 

The US Council for International Business (USCIB), an industry group and 
affiliate of the International Organization of Employers that was founded to pro-
mote an open world trading system and market liberalization, was also supportive 
of having a NAP, provided that it did not significantly expand binding regulation. 
Jason Pielemeier, the USCIB section lead on business and human rights, affirmed 
that the organization was an active supporter of the UNGPs and the OECD 
Guidelines and other US Government initiatives. He told Yetken, “In drafting 
the U.S. NAP, the USCIB expects that the U.S. Government will respect the 
balance prescribed by the Guiding Principles” between the state duty to protect 
and the corporate responsibility to respect.513 Pielemeier stated that it was the 
USCIB’s “expectation that the proposed U.S. NAP will also remain attentive to 
business enterprises’ unique capacity for innovation when properly incentivized 
and supported by properly calibrated enabling government frameworks.”514 Piele-
meier recommended that the Government enhance its outreach to Congress to 
better align legislative efforts with a “smart mix” of regulatory and other policies 
focused on business practices related to human rights. USCIB also called on the 
Government to “revolutionize” its role as a source of information on human 
rights risks concerning business. USCIB wanted to the Government to “strive 
for a smart mix of regulation and proper sequencing of regulatory efforts that is 
fit for purpose, while limiting the potential for unintended consequences.”515 
These comments from US industry suggest that there was business support for 
a US NAP on business and human rights, with the caveat that the NAP should 
not contain extensive new regulations. USCIB even appears to have been more 
open to regulatory expansion than the Chamber of Commerce, provided that 
such regulation was one component of a “smart mix” of policies – borrowing a 
term from the UNGPs – some of which would be incentivizing, informational, 
or otherwise nonbinding.  

Early adoption of the NAP could also be explained by civil society promotion 
of business and human rights norms in the US. By the end of 2015, the UNGC 
included 155 NGO participants; an additional 28 NGOs signed on to the UNGC 
in 2016 leading up to NAP adoption at the end of the year. This figure indicates 
that US civil society is likely to be engaged with the business and human rights 
agenda to a considerable extent. Civil society submissions to the NAP consulta-
tion process were archived at the International Corporate Accountability 
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Roundtable (ICAR) website for the US NAP (www.nationalactionplan.us), which 
was no longer available online by the time that the research for this case study 
commenced in 2018. Submissions came from NGOs including Access Now, Ac-
countability Counsel, Amnesty International USA, EarthRights International, 
Global Witness, International Labor Rights Forum, Oxfam America, Peace Bri-
gades International, and Shift Project, as well as other organizations including the 
trade union federation AFL-CIO and the American Bar Association Center for 
Human Rights.516 The contents of most of these submissions are unfortunately 
unavailable and apparently were not archived elsewhere. There are, however, 
some documents that remain accessible, including a joint letter to Secretary of 
State John Kerry from Accountability Counsel, the Center for International En-
vironmental Law, and ICAR, which was supportive of adopting a business and 
human rights policy and focused specifically on implementation of the UNGPs 
concerning the work of USAID. The letter called for explicit commitments to a 
human rights-based approach to development assistance and urged robust due 
diligence requirements for USAID financing.517 Accountability Counsel states 
that it submitted four written submissions in total, including an initial letter to 
Kerry on the NAP in 2015 with specific recommendations on content.518 

Once the NAP was adopted, NGOs confirmed that they had supported the 
policy, indicating that they did empower this norm, although they expressed dis-
appointed with much of the content of the plan. Accountability Counsel later 
stated, after the NAP was adopted, that it “provides a solid baseline for U.S. 
government promotion of responsible business conduct” but that “much more 
action is needed to ensure that vulnerable communities are protected and have 
access to accountability.”519 Access Now called the NAP “baby steps toward dig-
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ital rights” and welcomed the NAP although it fell short of NGO recommenda-
tions.520 Komala Ramachandra, a Senior Researcher at Human Rights Watch, also 
welcomed having a business and human rights policy with “constructive ele-
ments”, but criticized the NAP for being “too little, too late” with “few commit-
ments that will lead to stronger or enforceable standards to hold corporations 
accountable for human rights abuses.”521 

Consultations, however, were not civil society’s first attempt to pressure the 
US Government to adopt a business and human rights policy. According to 
Arvind Ganesan, the decades-old business and human rights movement in the 
US “has been driven by civil society.”522 NGOs had been pushing the US Gov-
ernment for a national policy to implement the UNGPs for several years, even 
before Obama announced his intention to develop a plan. In July 2013, a large 
group of prominent NGOs wrote a letter asking Obama “to call upon your office 
to make effective government-wide implementation of the United Nations Guid-
ing Principles for Business and Human Rights a clear priority.”523 The letter called 
on Obama to consider for leadership positions in US Government departments 
and agencies only candidates who were committed to advancing the UNGPs. 
The letter noted that this group of NGOs had been pressing the State Depart-
ment to develop a “national implementation plan” for the UNGPs and to use 
regulatory authority to mandate human rights due diligence since July 2012.524 
Civil society in the US clearly wanted the US Government to adopt a business 
and human rights policy – and specifically to develop a NAP, albeit one that went 
further in regulating corporate conduct than the one that was ultimately deliv-
ered. 

The normative motivation could also reflect a government’s normative pre-
disposal to using business regulation generally to achieve social goals. Although 
the US is often regarded as a liberal market economy with minimal regulation, it 
is in fact highly regulated in many areas. Steven Vogel states that while the US is 
in some ways the “freest” of market economies, it is also arguably the most gov-
erned: 

The United States not only regulates markets, like other countries, but the very 
market-like features of its liberal market model are themselves the products of 
laws, practices and norms… The United States leads the world in the quantity and 
complexity of government regulation. In fact, US regulation has continued to 
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boom throughout the era of ‘deregulation’ since the mid-1970s. This may seem 
paradoxical, yet it follows naturally from the argument [of Vogel’s book]: that is, 
if markets require governance, then the economy with the most developed capital 
markets, the most fluid labor markets, and the most competitive product markets 
should require the most elaborate governance.525 

 
Vogel does concede, however, that while the US Government was very active 

in regulating business during a “golden age” of regulation from the 1950s through 
the 1970s, and while labor unions were very influential at the time, the Govern-
ment has never been as active since then; Congress did not significantly alter 
labor law after the 1950s, but it also did not implement measures to preserve 
union strength in the face of hostilities from state governments and private em-
ployers.526 There is in fact a substantial history of regulating companies on social 
issues, including specifically on human rights, even after the “golden age” of la-
bor regulations that ended in the 1970s – not least during the years of the Obama 
administration that led up to the decision to develop a NAP. Much of this regu-
lation came from Congress in the form of legislation, which is then implemented 
by regulatory bodies in the executive branch. The UN Working Group noted in 
its country visit report on the US that “Congress has long addressed issues of the 
impact of business on human rights, including in recent years, through the 1977 
Foreign Corrupt Practices Act and the Dodd-Frank Act.”527 

Congress passed Dodd-Frank in 2010 to overhaul financial regulation after 
the 2008 economic recession. Section 1502 of the Act also directed the US Secu-
rities and Exchange Commission (SEC) to issue regulations requiring certain 
companies to disclose their use of so-called conflict minerals, where those min-
erals are necessary to the functionality or production of the companies’ products. 
This section was included because of concerns that conflict mineral trade by 
armed groups was financing conflict, especially in the Democratic Republic of 
the Congo, creating a humanitarian crisis.528 The Act states also that there are 
particularly high levels of related sexual- and gender-based violence in the DRC. 
It assigned the SEC the task of developing the regulations requiring annual dis-
closure and ensuring that reports include a description of measures taken to ex-
ercise due diligence on the source and chain of custody of such minerals. The 
Act defines conflict minerals as those minerals and derivatives determined by the 
Secretary of State to be financing conflict in the DRC or any adjoining country.529 
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The Dodd-Frank conflict minerals provisions were unilateral, adopted without 
other governments’ cooperation, possibly intentionally so as to trigger a race to 
the top (here, the competition motivation).530 The Government adopted the reg-
ulations even in the face of intense business opposition and fears of a competitive 
disadvantage for US firms, with the National Association of Manufacturers then 
estimating compliance costs at between USD 9-16 billion.531 That the US Gov-
ernment nonetheless implemented these business and human rights-related reg-
ulations (without, as often happens, the executive branch fighting to water down 
or overturn Congressionally-mandated regulatory requirements) indicates a nor-
mative predisposition from the administration to using business regulation to 
achieve human rights and other social goals. 

During the Obama administration and before developing a NAP, the US 
Government also implemented rules on human rights due diligence that were 
directly informed by the UNGPs. In July 2012, the White House announced that 
it was formally easing sanctions on Myanmar, thus opening the country to US 
investment. Secretary of State Hillary Rodham Clinton announced that the easing 
of sanctions would be “targeted” and that any business with more than USD 
500,000 invested in the country would need to file an annual report with the State 
Department.532 The requirement to report was set out in the Treasury Depart-
ment’s rules on sanctions, referring investors to the “Reporting Requirements on 
Responsible Investment in Burma”, which the State Department was tasked with 
developing.533 The State Department drafted the requirements, which went into 
effect in May 2013. The rules required US legal persons to report on their policies 
and procedures regarding human rights, labor rights, land rights, community con-
sultations and stakeholder engagement, environmental stewardship, anti-corrup-
tion, arrangements with security service providers, risk and impact assessment 
and mitigation, payments to the government, investments in oil and gas, and con-
tact with the military and non-state armed groups.534 The requirements explicitly 
state that companies investing in Burma should refer to the UNGPs for guidance 
on how to respect human rights principles and implement appropriate human 
rights practices, including for human rights due diligence, although investors 
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could report that they had no such policies or practices in place.535 The adoption 
of these requirements as such indicates not only that the US Government was 
normatively predisposed to regulating business on human rights issues, but that 
it was normatively committed to crafting regulation based on the UNGPs even 
prior to Obama’s decision to develop a NAP. 

6.1.2.2 Reputation 
The reputation motivation holds that a government’s early adoption of a policy 
innovation may be explained by concerns about its international reputation. If a 
government is concerned about its reputation in a given policy area and wants to 
either improve on a negative reputation or maintain a positive one, it might 
quickly implement innovative policies in that area to show itself as either serious 
about change or to signal that it continues to be at the vanguard of policy solu-
tions for that issue. If a government has been denounced for its human rights 
performance by other governments, NGOs, or IOs, it may have developed a 
negative reputation for human rights. This negative reputation could also stem 
from allegations of corporate wrongdoing by the government’s home companies 
or by companies operating on the government’s territory if the government is 
seen as having failed to adequately regulate business and to safeguard against 
abuses. Where a government has not had such experiences, it may have a positive 
human rights reputation that it wants to maintain by being among the first coun-
tries to adopt new regulations. This section examines the case of the US and 
determines that the Government should have had a relatively negative reputation 
for human rights, especially in a business context. The Obama administration 
was committed, at least rhetorically, to improving the US reputation, and there 
are clear indications that steps were taken – including new policies and engage-
ment with IOs working on human rights issues – to improve this reputation. 
While there is insufficient evidence to establish that early adoption of a NAP was 
directly related to reputation management, the policy innovation came as part of 
a broader Obama-era effort to promote human rights and ratchet up the Gov-
ernment’s standards. 

It was certainly fashionable in the decades preceding the adoption of the US 
NAP, especially outside the US and among US intellectuals, to speak of the US 
Government as one that has little regard for basic human rights. This general 
perception is probably due in large part to high-profile cases of documented hu-
man rights abuses perpetrated or permitted by the State, such as the torture and 
abuse of prisoners by US Army and CIA personnel (e.g. at the Abu Ghraib prison 
in Iraq) or the systematic killing of Black men and women by police forces. But 
does the US actually have a negative reputation among other states – that is, have 
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IOs, NGOs and other governments criticized the US, and if so for what? Alt-
hough the US has undoubtedly perpetrated or failed to protect against many very 
visible abuses of human rights, the Government scored well in the CIRI human 
rights dataset. Reporting on human rights during the period covered by this thesis 
indicates that the US is noted for having strong protection of human rights, but 
that major issues persisted every year, drawing potential reputational damage. 
Human rights experts noted that the Obama administration had pledged to ad-
dress many serious human rights-related concerns, although progress during his 
first term in office was slow and sometimes non-existent.536 

NGOs and sometimes IOs have in fact extensively documented and criticized 
the US for human rights abuses, both domestically and in foreign policy. The 
major issues highlighted in human rights reporting from Amnesty International 
and Human Rights Watch between 2010-2016, when the NAP was adopted, in-
clude: extreme criminal punishments, including capital punishment; prison con-
ditions; racial disparities in the criminal justice system; rights of non-citizens, es-
pecially the abuse and deportation of undocumented immigrants; labor rights, 
especially obstacles to forming and joining trade unions; healthcare access, abor-
tion rights, and HIV treatment; extreme poverty; sex-based discrimination; dis-
crimination based on sexual orientation and gender identity; government surveil-
lance and privacy rights; impunity for the Bush administration’s illegal interroga-
tion methods; certain ongoing counterterrorism methods; and the continued de-
tainment of prisoners at Guantánamo Bay. Some of these issues were noted to 
have improved during the Obama administration’s tenure, for example the ex-
pansion of healthcare access through the Affordable Care Act (“Obamacare”) 
and the repeal of discriminatory laws against the LGBT community.537 

Although Human Rights Watch and Amnesty International provide extensive 
documentation of these human rights abuses, these reports include very little 
mention of criticism from IOs or their appointed experts, as is included in re-
porting on the other countries profiled in the case studies of this thesis. There 
are some mentions of international criticism, including that most of the major 
human rights issues listed above were mentioned in a 2010 UN Universal Peri-
odic Review.538 Human Rights Watch also reports that in 2014, UNHRC called 
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on the US Government to ensure that its surveillance activities respect privacy 
rights in accordance with the ICCPR “regardless of the nation or location of 
individuals being monitored” and to improve transparency in US laws and court 
rulings governing surveillance.539 The criticism came after leaks by Edward Snow-
den revealed the nature and extent of the National Security Administration’s sur-
veillance programs. The US also appeared before three UN treaty bodies in 2014, 
a year in which UNHRC criticized the US on a range of issues, including the lack 
of accountability for counterterrorism abuses, solitary confinement in US pris-
ons, racial disparities in the criminal justice system, targeted killings by drones, 
excessive use of force by law enforcement, and the death penalty. Also that year, 
the Committee on the Elimination of Racial Discrimination (CERD) made rec-
ommendations to the US, and the Committee against Torture made a series of 
concluding observations covering the same issues on counterterrorism 
measures.540 In 2016, UNHRC expressed concern that an investigation into tor-
ture as a counterterrorism tactic had not taken place despite the obligation of the 
US Government to conduct such an investigation under international law. The 
council noted that the US had also failed to provide information on reports that 
detainees in Guantánamo were being denied access to judicial remedy for torture 
and other human rights violations in US custody.541 

There were otherwise few instances of international naming, shaming, or 
other punitive measures covered by reporting from either Amnesty International 
or Human Rights Watch, although the US’ human rights abuses were portrayed 
as sufficiently prominent that they occupy their own section of Human Rights 
Watch’s annual reports, which are otherwise divided by world regions. The few 
cited instances of criticism, however, are sharply worded and concern egregious 
violations. Moreover, it should be noted that the US may not be subjected to 
international criticism to the same extent as other countries because it has not 
ratified many conventions that would provide treaty bodies appropriate jurisdic-
tion. Of the 18 UN human rights treaties in existence (not including ILO core 
conventions), the US has ratified only five. The US is the only sovereign UN 
member state not to have ratified the Convention of the Rights of the Child, for 
example, and one of just eight states not to have ratified the Convention on the 
Elimination of All Forms of Discrimination Against Women.542 By not ratifying 
these treaties, the US is not accountable before their respective treaty bodies, 
limiting the scope for criticism – and by being the global hegemon, one might 
assume that other governments are more reluctant to criticize the US for human 
rights abuses than they would otherwise be. Yet the extent of NGO reporting 
and the lengthy list of abuses are common knowledge. NGO criticism itself, es-
pecially to this considerable degree, could explain reputational damage. Thus, the 
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reputation of the US in terms of human rights may have been poor relative to 
other democracies with strong rule of law, even if the Government was not sub-
ject to criticism from as many treaty bodies as other democracies. 

There is also considerable evidence that the US Government may have suf-
fered from a negative reputation specifically for failing to protect against corpo-
rate violations of human rights. As noted above, human rights NGOs reported 
during the period under study that labor rights were a significant concern in the 
US, which have obvious implications for business. Moreover, according to the 
BHRRC, which tracks allegations of corporate human rights abuses and invites 
companies to respond, there were 621 allegations of abuses against companies 
with their headquarters in the US between 2000-2015, with an additional 59 alle-
gations against US companies in 2016, the year the NAP was adopted. There 
were 166 allegations against companies for human rights abuses that occurred on 
US territory by the end of 2015, and an additional five such allegations in 2016. 
The US figures suggest a particularly negative reputation in this area based on 
allegations of corporate wrongdoing; neighboring and similar states had signifi-
cantly fewer allegations, with 270 allegations against firms headquartered in the 
UK, 131 allegations against firms in Canada, 55 against firms in Mexico, and 44 
against firms in Australia. Regarding allegations of human rights abuse based on 
the country where the abuse occurred, there were 103 allegations of abuse in 
Mexico, 41 in the UK, 19 in Canada, and nine in Australia. There is a clear indi-
cation that US firms faced frequent accusations of human rights abuses. Recalling 
from the quantitative analysis in Chapter Four that states with more allegations 
of human rights abuses against their home firms, regardless of where the abuse 
occurred, were more likely to be early adopters, one could infer that the US’ fig-
ures had an effect on the decision to adopt a NAP. 

BHRRC, along with Liberty Asia, also produces a map of legal cases concern-
ing corporate violations of human rights. This map contains a significant number 
of cases involving the US – far more than any other country.543 It is difficult to 
ascertain the effect of many of these cases in a systematic fashion using the map 
tool, as many court cases filed in the US are not at all or only peripherally related 
to US-based firms or the operations of firms in the US. It is common for civil 
society organizations and rights-holders to sue companies in US courts under the 
Alien Tort Claims Act, a law from 1789 that gives federal courts jurisdiction over 
lawsuits filed for torts committed in violation of international law. Thus, a com-
pany incorporated in, for example, the Netherlands could be sued in the US for 
human rights abuses committed in Nigeria.544 The Legal Case Map therefore does 
not prove especially useful in ascertaining the reputational effects on the US, as 
many cases against companies filed in US courts do not actually reflect the US’ 
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failure to guarantee the protection of human rights.  There are, however, many 
high-profile legal cases against companies based in the US as well – some of the 
most prominent of these cases are profiled in Chapter Five, regarding abuses of 
human rights committed in Colombia and Ecuador. Particularly noteworthy for 
present purposes was that Chiquita Brands International had been represented 
in a human rights lawsuit involving operations in Colombia by Eric Holder, who 
served as US Attorney General under Obama from 2009-2015. Holder’s role in 
the lawsuit led some critics to question the administration’s commitment to 
fighting against corporate human rights harm: for example, one civil society rep-
resentative working in Latin America wrote in the Guardian that Obama had a 
“banana problem” in that he had been opposed to a free trade agreement with 
Colombia because of corporate violations of human rights in the country and yet 
appeared to contradict himself by nominating Holder for the position.545 The 
Government should therefore have been aware that it had a negative reputation 
for business and human rights, which could indicate a desire to reverse said rep-
utation through swiftly adopting a new policy. 

The US Government could arguably be less concerned with its reputation 
than other Western states whose human rights records have marred their repu-
tations. Indeed, if the Government sought to improve its reputation by adopting 
human rights policy innovations, why not sign and push Congress to ratify the 
many human rights treaties to which the US is not yet party? (Although, con-
versely, the US would be such a laggard that the proposed early adoption theory 
here may predict few to no reputational gains for doing so at this stage.) There 
are, however, signs that the Obama administration was looking to improve its 
human rights performance and reputation, especially in the area of foreign policy. 

The administration chose in 2009 to seek a seat on the UNHRC for the first 
time, reversing the stance of the George W. Bush administration, which was op-
posed to the UNHRC for what Bush called excessive criticism of Israel. The 
reversal was framed as a strategic means of influencing the human rights perfor-
mance of other UN member states and was applauded by human rights-focused 
NGOs. The international policy director of Human Rights First, for example, 
called the decision the first “‘serious attempt led by the United States to build a 
majority of states within the council to stand up for human rights.’”546 When the 
US joined the UNHRC several months later, then UN High Commissioner for 
Human Rights Navanethem Pillay wrote in the New York Times that joining the 
body was “a welcome step to restoring international trust in U.S. support for 
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human rights.”547 Later that year, Secretary Clinton announced a new policy, the 
Human Rights Agenda for the 21st Century, which was meant “to see human 
rights in a broad context” that included four principles: universal standards and 
accountability; pragmatism and agility; citizen-driven change; and a widened fo-
cus.548  Kenneth Roth, the director of Human Rights Watch, noted the next year 
that Obama’s approach to human rights was too cautious and fell short of trans-
lating rhetoric into policy, although Obama had “brought about a marked im-
provement in presidential rhetoric on human rights in comparison with his pre-
decessor” and “set forth a compelling vision, emphasizing that respect for human 
rights is not only right but also broadly beneficial for the United States and the 
world.”549 In April 2011, the US Ambassador to the UN, Samantha Power, an-
nounced the launch of HumanRights.gov, an online portal for human rights-re-
lated information that was intended to inform the public about US policy in the 
area of human rights.550 

It is clear that, at least during Obama’s first term in office, the administration 
was keen to improve the US image on human rights, with some success. It is less 
clear whether developing a NAP was explicitly part of this broader foreign policy 
effort to improve the US reputation in this area. There is, however, evidence that 
Obama was improving the US reputation specifically on business and human 
rights, although whether reputational gains were the main motivation is not ob-
vious. Arvind Ganesan stated, “Under the Obama administration, the United 
States Government continued on a slow but steady path of leadership on certain 
business and human rights issues”, although the administration’s efforts were 
“uneven.”551 If the US was intentionally seeking to be seen as a leader in the area 
of business and human rights, developing a NAP may have been a strategic move 
for that purpose. 

6.1.2.3 Competition 
The competition motivation suggests that a government is more likely to be an 
early adopter of a public policy if it seeks to influence other governments’ deci-
sions to adopt a similar policy. By encouraging a regulatory race to the top, the 
government can ensure a level playing field for its home firms and the global 
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realization of a normative goal. By adopting early, the government also has lev-
erage to control where on the Pareto frontier of policy innovations regarding that 
issue area other states end up: in the case of business and human rights, this could 
mean the wider diffusion of “softer” or “harder” regulatory policies. In order to 
trigger this California effect, the state should be economically open and generally 
wealthy. While the US is not especially open to trade and flows of capital as a 
percentage of its economy, it is such a large market that it may still have influence 
over other countries’ policies. There is also clear evidence that the US sought 
explicitly to use its NAP to trigger a race to the top: the document states exactly 
that. Additionally, some US actors pressed the Government to adopt a NAP for 
the primary purpose of creating a global level playing field. 

According to the theory, a government is best positioned to trigger a race to 
the top if it is wealthy, powerful, and, especially, economically open. There is little 
need to discuss whether the US is a wealthy and powerful country: although 
“American exceptionalism” has for the past two decades been often regarded as 
declining, it remains the only global hegemon in any meaningful sense and the 
world’s largest economy – indeed, US GDP now accounts for one-fourth of the 
total world economy.552 The US is a member of the OECD club for rich coun-
tries, as well as a permanent member of the UN Security Council with veto pow-
ers. Despite significant income inequality in the US, the country was the eighth 
most developed in the world according to the UN Development Programme’s 
Human Development Index in 2015, the year preceding NAP adoption, with a 
score of 0.915.553 In 2016, the year at the end of which the NAP was adopted, 
the US’ Human Development Index score rose to 0.920, tying the US with Can-
ada as the tenth most developed country. The US score had been rising steadily 
from a score of 0.86 in 1990.554 Clearly, this country meets the criteria for being 
wealthy and powerful enough to trigger a regulatory race to the top. 

Although the US is often known as an international champion of free trade 
and market liberalism, it is actually relatively protectionist. Trade as a percentage 
of US GDP in 2015 amounted to 27.73%. Foreign direct investment (FDI) in-
flows accounted for 2.79% of GDP, while outflows accounted for 1.69% of 
GDP, also in 2015. Yet, the US market is so large that it is still the largest market 
for imports in the world and the third largest export economy. The US is the 
ninth most diversified economy in the world, which could explain why it is less 
dependent on trade. Its exports go primarily to Mexico and Canada, with whom 
it has extensive free trade agreements, and imports come mostly from China, 
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followed by Mexico and Canada.555 The US’ having such a large market and, being 
so highly developed, massive purchasing power, it still has obvious capacity for 
triggering a California effect: although the country is less reliant on trade than 
many other rich countries, even 27.73% of US GDP should be enough to prompt 
other governments to ratchet up their regulatory standards to ensure continued 
access to the US market. 

It is obvious that the US Government was seeking to inspire a race to the top 
on business and human rights. In 2013, before initiating the process, the State 
Department’s publication on its approach to business and human rights stated 
that: 

Business and human rights matters are a regular part of U.S. government engage-
ment with other countries. The United States encourages – and, when asked, pro-
vides assistance or expertise to – other governments to develop and implement 
robust legislative and regulatory frameworks that support the rule of law, encour-
age business respect for human rights, ensure a level playing field, and protect 
citizens. The State Department provides information on the Guiding Principles, 
Voluntary Principles [on Security and Human Rights], OECD Guidelines, and 
other frameworks for use in embassy engagement with U.S. companies operating 
in-country as well as meetings with government officials.556 

 
The document also encouraged companies to promote a race to the top, stat-

ing, “As U.S. companies seek to implement human rights policies in line with the 
Guiding Principles and other international guidelines, there must be broad uptake 
– a race to the top – in order for those firms that are committed to good practices 
to compete on a level playing field with other market actors.”557 Clearly even be-
fore the decision to develop a NAP was taken, the US Government was con-
cerned about the international playing field. 

The US NAP is replete with confirmatory evidence that the intention of de-
veloping this policy was at least in part to inspire a regulatory race to the top for 
business and human rights. As noted above, the very first “category of action” in 
the NAP was Leading by Example. The NAP states explicitly that inspiring a race 
to the top is a core objective: 

The U.S. government advocates for strong RBC policies and practices around the 
world and recognizes the importance of leading by example. …The U.S. govern-
ment remains committed to working with governments to raise global standards 
for RBC, including on labor rights, human rights, and anti-corruption, and to lead 
a race to the top. Promoting RBC benefits companies from all countries that fight 
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corruption, combat human trafficking, promote labor and human rights, and ad-
here to high standards.558 

 
The NAP also states that the US will promote this policy among other states 

in relevant multilateral venues and other regional bodies. It includes specific ac-
tion points related to achieving these goals, including “funding efforts that pro-
mote awareness and implementation of the UN Guiding Principles” and contin-
uing, through the State Department, “to disseminate the UN Guiding Principles 
through our bilateral, multilateral, and public diplomacy efforts.”559 The plan 
highlights previous bilateral and multilateral diplomacy efforts to promote re-
sponsible business conduct and states that the State Department “will continue 
to seek to expand the number of countries adopting policies and practices con-
ducive to RBC.”560 Additionally, the plan commits to including RBC require-
ments, including labor and human rights, in free trade agreements – which are 
the basic conduit for the California effect to take hold.561 It makes logical sense 
that the US was seeking to promote its version of business and human rights 
abroad, thereby controlling where on the Pareto frontier of policy innovations 
other states ended up: while the US Government has championed the “softer” 
approach of the UNGPs, it has opposed international efforts to create legally 
binding human rights rules for transnational companies.562 

Business also appears to have pushed for adoption of the NAP (see normative 
section above) with the express intention of getting foreign governments to 
adopt a particular form of business and human rights policy. One of the main 
points offered by Jason Pielemeier of the USCIB was that the NAP should “level 
the global playing field through focusing on governance”. Pielemeier stated in a 
submission to the NAP process: 

[USCIB] urges the U.S. Government to redouble efforts to engage with host coun-
try governments to drive better enforcement of laws and business practices among 
their domestic enterprises who are both connected to global supply chains and 
those that produce purely for domestic markets. We also encourage the Govern-
ment to upgrade its outreach to other governments whose firms source from 
countries that are major investment and trade destinations for business activity 
connected to U.S. business enterprises.563 

 
It is clear that there was an intention by the Government, and by the stake-

holders lobbying the Government, to adopt a NAP that would be in part a tool 
for promoting foreign adoptions of business and human rights policies. There is, 
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however, less evidence that the Government actively followed through on pro-
moting business and human rights policies abroad after the plan was adopted at 
the end of Obama’s final term. (Ganesan noted that business and human rights 
norms were “spreading” in Europe because of US pioneering efforts, but he does 
not establish that this was due to active coercive efforts from the US Govern-
ment and generally laments the Trump administration’s abandonment of 
Obama-era efforts.564) 

6.1.2.4 Domestic lock-in 
The fourth theorized motivation for early adoption, domestic lock-in, assumes 
that a government is more likely to take on the risks associated with early adop-
tion of a policy innovation in the face of political instability, whether recent or 
impending. After armed conflict or a transition of government, a government 
may want to credibly commit itself to human rights and consolidate peace, thus 
tying its own hands. Alternatively, a government may want to tie the hands of 
future governments by ensuring that a policy that is opposed by the political op-
position is locked in place before the opposition takes power, thereby making it 
harder for a new opposition-led government to roll back. In the US, the NAP 
was adopted at a point in time that suggests a locking-in motivation, although the 
evidence for this relationship is not entirely clear. The Obama administration 
indeed faced imminent loss to an opposition with a different perspective on hu-
man rights, but the NAP process began before that was necessarily evident. 
There is no solid evidence for the domestic lock-in motivation, but the circum-
stances were ripe for the Obama administration to want to tie the hands of its 
successor during a period of transition. 

The US political system has for the past century been almost entirely domi-
nated by two political parties: the Democratic Party, a mostly center-left/liberal 
party, and the Republican Party, an historically center-right/conservative party 
that has drifted to the far right in recent years. Every President since Franklin 
Pierce took office in 1853 has come from one of these two parties. The two 
parties have in recent decades grown increasingly polarized along party lines and 
by political values, social attitudes, and demography; politicians, however, have 
grown significantly more polarized than the electorate.565 In 2008, Barack Obama 
of the Democratic Party won the presidential election after eight years in which 
Republican President George W. Bush occupied the White House, indicating a 
considerable shift in US politics and government policy. Bush had been repeat-
edly accused of human rights violations domestically and internationally, espe-
cially in relation to the Iraq War and the War on Terror. During Bush’s last year 
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in office, Human Rights Watch blamed him for enabling autocrats to violate hu-
man rights around the world. The NGO reported that his administration “em-
braced democracy promotion as a softer and fuzzier alternative to defending hu-
man rights” and that “human rights are a standard by which the record of the 
Bush administration is deeply troubling.”566 The 2008 election of Obama led the 
global human rights community to have, according to human rights scholars, 
“anticipation that the new administration would work to restore the most egre-
gious violations of US international legal obligations and hold to account the 
perpetrators of human rights violations”, although these hopes were sometimes 
unrealized.567 The two dominant views in American politics were thus at this 
point in time diametrically opposed, and viewed as such, when it came to human 
rights issues. 

Not only were US politics becoming more polarized in general, but on the 
specific issues of human rights and business regulation, the Obama administra-
tion demonstrated that the two parties had chosen increasingly divergent paths. 
Ganesan stated, “No administration since Clinton [ending in 2001] had been a 
forceful proponent for strong human rights laws or regulations on companies, 
but by the end of the Obama administration, the transition from just voluntary 
efforts to some mandatory measures had begun.”568 It is clear that the Republican 
Party remained more skeptical of both human rights and business legislation dur-
ing the Obama Presidency. For example, when the Dodd-Frank Act was brought 
to a vote in the House of Representatives, 175 Republicans voted against it and 
none for it, while 223 Democrats voted for the bill, and only 34 did not.569 In the 
Senate, the bill was passed by 59 Senators, of which only four were Republicans; 
the rest of the Senators voting to pass the bill were Democrats and two inde-
pendents.570 After a significant conservative shift within the Republican Party 
took place in 2010 and swept a new class of Republicans to power in Congres-
sional midterm elections, Obama stated that their desire to roll back regulation, 
including Dodd-Frank, was an obstacle to any political cooperation.571 It there-
fore stands to reason that the Obama administration was aware that if a Demo-
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crat did not win the 2016 presidential election, there was likely to be limited pro-
gress, or even a reversal of existing policy, on business and human rights, and 
that there was a need to lock a policy in place by publishing a plan. 

This notion is even more credible considering the Republican who was ulti-
mately selected as the party’s candidate for President in the 2016 election: Donald 
Trump. A political novice, Trump had spent most of his life working in the pri-
vate sector as chair and president of a privately held family company, The Trump 
Organization. The Trump Organization had a history of hiring undocumented 
immigrant workers, paying them less than union-negotiated wages, demanding 
harsh working hours, and settling lawsuits related to labor rights abuses.572 Activ-
ists and civil rights organizations extensively documented that Trump personally 
discriminated against potential Black tenants in housing owned by the company, 
denying them leases.573 Trump’s own apparel label, The Donald J. Trump Collec-
tion, manufactured garments largely outside of the US in countries – such as 
China, Bangladesh, Honduras, and Vietnam – that are known for widespread 
labor rights abuses in apparel factories.574 The Trump Organization has never 
made public a human rights policy nor disclosed any other corporate social re-
sponsibility (CSR) practices on its official website.575 

Trump’s Democratic opponent, Hillary Rodham Clinton, had on the contrary 
shown herself to be in favor of business and human rights policies, praising the 
inclusion of the UNGPs in the revised OECD Guidelines in a 2011 speech as 
Secretary of State.576 One could infer that – facing the possible election of a can-
didate who had personally and repeatedly violated human rights in a business 
context, declined to implement human rights self-regulation at the company he 
ran, and campaigned on a platform of running the government with the same 
principles he used to run his company – the incumbent Democratic administra-
tion was keen to accelerate and finalize the adoption of a plan that would tie the 
next administration’s hands on business and human rights. 
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The Democratic and Republican candidates in the 2016 presidential election 
demonstrated the political polarization and volatility in the US at that time. Clin-
ton, who campaigned on a staunchly center-left platform, faced low favorability 
ratings throughout her campaign and was associated with a dysfunctional politi-
cal establishment. Her opponent, Trump, was similarly unfavorable with the pub-
lic, having campaigned using bigoted remarks on race, gender and immigration 
that appealed to some voters but made him deeply unpopular among minority 
and women voters.577 Although neither candidate was especially well-liked, Clin-
ton was expected to win the election and to carry her party to power in both the 
Senate and the House of Representatives. Yet given her disfavor with the public, 
forecasters expected her to win narrowly and remain in power for only one term, 
likely losing to a Republican candidate in 2020.578 Even if the Democratic candi-
date had won the election, the party’s medium-term hold on power was not seen 
as assured. This outcome, of course, was not to come to fruition, and Trump 
won enough Electoral College votes to take the Presidency, although Clinton 
won a larger share of the popular vote. Republicans also retained majorities in 
both houses of Congress, as well as more power in state legislatures and more 
state governorships than the Democrats. At the time, it was expected that the 
Democratic Party would struggle to rebuild itself before the 2018 midterm elec-
tions.579 

The exact dates of the election and inauguration of Trump as President and 
the adoption of the NAP could be important. The election was held on Novem-
ber 8, 2016, and Trump was inaugurated on January 20, 2017; the NAP was 
adopted on December 16, 2016. This date falls within what is often called the 
“lame duck period” during which the sitting president has mostly lost his man-
date to govern but remains in office until his successor is inaugurated. With 
Obama’s party poised to fall out of power, it is conceivable that the NAP process 
was sped up or that the NAP received hasty formal approval due to the imminent 
transition to an administration run by a party that had proven hostile to business 
and human rights policy and a President who had a track record of undermining 
human rights in his own business. Immediately after the NAP was adopted, Ko-
mala Ramachandra noted that the NAP had not addressed a “major question: 
How will the Trump administration approach these issues? The likely role and 
influence of business interests on the incoming administration, exemplified by 
the nomination of [chairman and CEO of ExxonMobil] Rex Tillerson as Secre-
tary of State, has created fears that they could overturn years of progress on busi-
ness and human rights issues.”580 While the NAP had been in production for two 
years, such concerns could have potentially prompted the Government to final-
ize and approve the plan and begin implementation to provide better odds of 
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keeping policies in place, knowing that the new occupant of the White House 
and the new Secretary of State would have been unlikely to finalize and adopt the 
plan. 

It is clear that these concerns were grounded in an accurate understanding of 
the Trump administration’s approach to business and human rights and to regu-
lation generally. Within ten days of taking office, Trump issued an Executive Or-
der instructing federal agencies to remove at least two existing regulations for 
every new regulation issued.581 Ganesan noted that, “Once it took office, the 
Trump administration and the Republican-controlled Congress signaled that the 
new government would go in a profoundly different direction with serious im-
pacts for [business and human rights].”582 According to Ganesan, 

In less than a year, the administration had reversed key efforts that civil society 
had spent more than a decade to secure. Often, the regulatory rollback has been 
beneficial to industries, such as the extractive industries, whose excesses first 
spawned the business and human rights movement. In other cases, the administra-
tion eviscerated key consumer protections that impact rights. But more im-
portantly, the Trump administration undermined the concept that the human 
rights responsibilities of business would evolve into legally binding obligations in 
the world’s largest economy and a prominent government voice on business and 
human rights. Meanwhile, traditionally prominent voices on human rights issues 
within the government, such as the State Department, seem far less potent now 
under the then-stewardship of former Exxon Chief Executive Officer (CEO), Rex 
Tillerson.583 

 
Ganesan also noted that even corporations were opposed to the Trump ad-

ministration’s repealing of some regulations related to business and human rights, 
with firms such as Apple, Tiffany & Co., and Intel campaigning against the ad-
ministration’s withdrawal from the Paris Agreement and its plan to repeal Section 
1502 of Dodd-Frank.584 These findings affirm that the parties jockeying for 
power did not share a common view at all on the appropriate role of public policy 
in the area of business and human rights. The NAP, however, remains in place, 
and the State Department continues to view the NAP as official government 
policy.585 Although the Trump administration has repealed or undermined some 
of the key laws and regulations whose implementation comprise a large portion 
of the NAP’s planned actions, it appears that – whether intentional or not – the 
Obama administration did succeed to some extent in tying its successor’s hands. 
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The Trump administration has even gone on to not only repeal business and 
human rights regulations but to completely re-envision the meaning of human 
rights in US foreign policy, confirming that the parties and presidential candidates 
did not have similar conceptions about human rights broadly, either. Tillerson’s 
successor, Michael Pompeo, announced on July 8, 2019 that he was creating a 
“Commission on Unalienable Rights” to provide advice on human rights based 
on the Universal Declaration of Human Rights. On July 16, 2020, the Commis-
sion released its draft report to the public. The report distinguishes between 
“positive” and “unalienable” rights, prioritizing the latter; it also contradicts dec-
ades of US policy, which has held that there is no hierarchy of human rights 
(something Ruggie affirms in the UNGPs). This report creates a hierarchy of 
human rights at the top of which are conservative ideals of private property and 
religious freedom: “Foremost among the unalienable rights that government is 
established to secure, from the founders’ point of view, are property rights and 
religious liberty. A political society that destroys the possibility of either loses its 
legitimacy.”586 The Commission, its report, and changes in State Department pol-
icy have received significant criticism from the human rights community, which 
accuses the Trump administration of advancing a partisan and Christian religious 
agenda, “nationalizing” human rights, and attempting to spark a global race to 
the bottom on human rights abuses.587 

The evidence for a domestic lock-in effect is not concrete: no government 
actors or other involved stakeholders have stated that they sought to consolidate 
business and human rights policy in the US by laying out a plan for future action 
in the area. The date of adoption is, however, conspicuous, and suggests that the 
Obama administration may have rushed to get the policy over the finish line at 
the eleventh hour. Certainly, there were fears at the time that the incoming 
Trump administration would roll back regulations on business, including regula-
tions related to human rights. Those concerns came to fruition with the admin-
istration not only working immediately to repeal business and human rights pol-
icies, but ultimately to redefine human rights altogether. 
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6.2 Canada 
The Canadian national identity is often popularly depicted as that of a more moral 
US. While similar, Canadian popular culture is known worldwide for champion-
ing diversity, and pundits frequently compare the generous Canadian public 
healthcare system with the ascetic, mostly privatized US system. Yet, in the area 
of business and human rights, Canada has not yet adopted a NAP in what would 
appear to be a contradiction of its perceived type. This case explains the story of 
how Canada was on the precipice of being a global frontrunner in the area of 
business and human rights but came to be one of the only holdouts on NAP 
adoption in the West. First, this case presents the history of attempts to produce 
a Canadian business and human rights action plan over the last two decades. 
Then, the evidence for each of the four theorized motivations is examined to 
determine whether any crucial elements were missing in Canada. It is shown that 
there is good evidence for both the normative and reputation motivations, alt-
hough the government’s preferences against having a NAP may have been 
shaped by domestic actors. There is less evidence for the competition and do-
mestic lock-in motivations. 

6.2.1 Background 
In 2006 – just one year after Ruggie’s mandate began as Special Representative 
of the Secretary-General and two years before the Protect, Respect and Remedy 
Framework was first published – Canada seemed poised to be not only an early 
adopter, but the very first pioneer globally of something resembling a policy plan 
for holding corporations accountable for their human rights impacts abroad. 
With increasing awareness of human rights abuses and unethical business prac-
tices by Canadian extractive companies operating overseas, the Canadian Gov-
ernment commissioned a committee to report on recommendations for govern-
ment policy in the area of responsible business conduct for extractive industries. 
This section shows how this process formed the basis of what could now be 
understood as a NAP for business and human rights – although no such plan 
was ever fully elaborated and adopted as official Canadian policy. 

In 2005, the Subcommittee on Human Rights and International Development 
of the House of Commons Standing Committee on Foreign Affairs and Interna-
tional Trade (FAAE) in the Canadian Parliament presented a report on its inquiry 
into the promotion of respect for international human rights and sustainable hu-
man development. The report came after hearings were convened regarding the 
activities of TVI Pacific Inc., a Canadian mining company, in the Philippines, 
which resulted in human rights violations, damage to the local environment, and 
damage to the social wellbeing of employees and local residents. The report fo-
cused on ensuring the socially and environmentally responsible conduct of Ca-
nadian companies and urged the Government to take action. The Subcommittee 
called on the Government to “put in place a process involving relevant industry 
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associations, non-governmental organizations and experts, which will lead to the 
strengthening of existing programs and policies in this area and, where necessary, 
to the establishment of new ones.”588 The report also called on the Government 
to implement “stronger incentives to encourage Canadian mining companies to 
conduct their activities outside of Canada in a socially and environmentally re-
sponsible manner and in conformity with international human rights standards”, 
including making government support, such as export and project financing and 
services from Canadian missions abroad, conditional on meeting clearly defined 
human rights standards.589 

The report further called for the Government to “strengthen or develop new 
mechanisms for monitoring the activities of Canadian mining companies in de-
veloping countries and for dealing with complaints alleging socially and environ-
mentally irresponsible conduct and human rights violations.”590 Additionally, the 
Government should “establish clear legal norms in Canada to ensure that Cana-
dian companies and residents are held accountable when there is evidence of 
environmental and/or human rights violations associated with the activities of 
Canadian mining companies” and “increase and improve services offered to Ca-
nadian mining companies operating in developing countries” to ensure that they 
are aware of their obligations under Canadian and international law and of inter-
national human rights standards, as well as of the local context in which they 
intend to operate, and that they have the capacity to conduct business responsibly 
by developing and promoting a toolkit that helps Canadian companies evaluate 
the social, environmental, and human rights impacts of their operations.591 The 
report also included recommendations to build capacity by promoting good gov-
ernance and private sector development in developing countries, working with 
“like-minded countries” to strengthen the OECD Guidelines, including by mak-
ing compliance with international human rights standards obligatory and estab-
lishing common rules of evidence, and working with “like-minded” countries to 
integrate and mainstream human rights standards into international financial in-
stitutions’ criteria for project financing.592 

Had the Canadian Government implemented each request that the Subcom-
mittee urged it to implement in 2005, Canada would have led the world in busi-
ness and human rights policy in a manner largely compatible with the UNGPs, 
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although Ruggie would not go on to conceive them until five years later. The 
Liberal government at the time, then in its final months in office ahead of what 
was to be a nearly unprecedented decade out of power, agreed that a “greater 
role for government is warranted in ensuring that Canadian companies have the 
necessary knowledge, support and incentives to conduct activities abroad in a 
socially and environmentally responsible manner” but that there were consider-
able “practical policy challenges in translating” the Subcommittee’s recommen-
dations into practice.593 The Government argued in its response that the interna-
tional CSR architecture was then still “underdeveloped” and without a consensus 
on the appropriate role of government vis-à-vis companies and stakeholders. The 
Government also stated that global standards had yet to be reconciled with the 
primary responsibility of host state governments to ensure that companies act in 
compliance with domestic and international law; there was a need to strengthen 
the capacity of host state governments to regulate the activities of business taking 
place within their borders. The Government noted that it can influence compa-
nies headquartered in Canada but that it had few mechanisms at its disposal with 
which to influence companies headquartered abroad, even if they are incorpo-
rated or listed in Canada.594 

Despite these stated obstacles to taking up the Subcommittee’s recommenda-
tions, the Government did respond individually to each recommendation and 
agreed to take some action. Regarding the recommendation to put in place a 
process involving industry associations, NGOs and experts to strengthen existing 
policies and establish new ones, the Government stated that it would: 

…over the course of the next year and in collaboration with stakeholders… or-
ganize a series of five roundtables across Canada to examine the issues raised in 
this report. At the conclusion of this process, the government will provide the 
Committee with a report, which presents recommendations for government, 
NGOs, labour organizations, businesses and industry associations on ways to 
strengthen approaches to managing the external impacts of international business 
activities to benefit both businesses and the communities within which they 
work.595 

 
The Government also made other commitments, including pledges: to work 

with “like-minded countries” and Canadian stakeholders on efforts to clarify a 
more comprehensive CSR framework; to identify further opportunities to sup-
port John Ruggie’s efforts as Special Representative; to identify and incorporate 
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emerging best practices on human rights due diligence into the work of the ex-
port credit agency; to strengthen its approach to increasing corporate transpar-
ency and reporting on social and environmental issues; to strengthen the OECD 
Guidelines; to develop research-based tools and guidance for companies operat-
ing in high-risk states; to examine best practices of other states attempting to 
address business accountability for activities conducted abroad; to develop CSR 
information and training tools for companies operating in high-risk states; to in-
vest in poverty reduction in developing countries and build governance capacity 
in ways that facilitate socially responsible private sector activity; to support sus-
tainable business approaches to promoting entrepreneurship in developing coun-
tries; to encourage the OECD to closely monitor and contribute to Ruggie’s 
work; to ensure that international financial institutions promote human rights; 
and to develop further guidelines and training to help staff at Canada’s missions 
abroad advise Canadian businesses on managing the social impacts of their op-
erations.596 While focused broadly on CSR, the Government clearly defined CSR 
as including human rights-specific issues and sought to support business and hu-
man rights initiatives, such as Ruggie’s work. Canada was clearly on track to be a 
frontrunner in business and human rights. 

The multistakeholder consultation proceeded in the form of the National 
Roundtables on Corporate Social Responsibility, which included a series of four 
roundtable discussions organized by a Steering Committee of government offi-
cials working closely with an Advisory Group comprised of individuals from in-
dustry, labor, socially responsible investment, academia, and civil society. The 
Steering Committee was chaired by the Department of Foreign Affairs and In-
ternational Trade and included representatives from Natural Resources Canada, 
Industry Canada, Environment Canada, the Canadian International Develop-
ment Agency, Indian and Northern Affairs Canada, the Department of Justice, 
Export Development Canada, and the Privy Council Office. The Roundtables 
received 156 oral presentations (61 from civil society, 33 from industry, 15 from 
labor organizations, 31 from academics and research institutes, and 16 from un-
affiliated members of the public) and 104 written submissions. Members of the 
Steering Committee provided technical information in an expert capacity and did 
not participate in their official capacity as representatives of the Canadian Gov-
ernment; Advisory Group members also participated in their expert capacity and 
not as representatives of their employers. In 2007, the Advisory Group put to-
gether in a final report a set of recommendations that the Group believed the 
Government – as well as industry, financial institutions, investors, and civil soci-
ety – should take to enhance the social performance of Canadian extractive-sec-
tor companies working in developing countries. The recommendations reflected 
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agreement among these individuals drawn from very different stakeholder organ-
izations.597 

The Advisory Group’s report focused only on extractive industries, in line 
with the Government’s inquiries up to this point. The focus was understandable: 
beyond the outsize human rights impacts of extractive companies, the sector is 
hugely important for the Canadian economy. As of 2007 when the report was 
published, there were more than 1,000 mining companies listed on Canadian 
stock exchanges, and Canadian exchanges provided the world’s largest source of 
equity capital for mining exploration and production. Mining occurred in every 
Canadian province, and in 2005 the mining, mineral processing, and metal man-
ufacturing industries alone accounted for 4% of Canadian GDP. At that time, 
companies based in Canada conducted approximately 40% of all mineral explo-
ration activities undertaken worldwide and for 12% of outgoing Canadian FDI. 
Energy in all sectors accounted for 5.9% of Canadian GDP in 2005, much of 
which came from crude oil and natural gas production. In total, extractive indus-
tries directly employed more than 638,000 Canadians, in addition to supporting 
many small- and medium-sized domestic suppliers.598 Extractive industries re-
main an important part of the Canadian economy and Canadian business and 
human rights challenges. The UN Working Group on business and human rights 
visited Canada in 2018 and stated that this sector was an area of particular focus 
for its visit. The Working Group noted that 57% of the world’s public mining 
companies were by 2018 listed on the Toronto Stock Exchange, and extractives 
accounted for approximately 7% of Canada’s GDP (a notable growth from the 
2005 figures cited in the report above).599 Although limited only to extractives, 
the Advisory Group’s recommendations from the National Roundtables process 
clearly addressed a major swathe of the Canadian economy. 

The main recommendation of the Advisory Group’s report was for the Cana-
dian Government to develop a CSR Framework. The group recommended that 
the Government develop this framework by building on its support for the 
OECD Guidelines and including other standards, as well as incentives and re-
porting and compliance mechanisms.600 The report provided extensive details on 
how to develop each pillar of a CSR framework, complete with specific actiona-
ble recommendations for the Government to implement. Perhaps most note-
worthy was a recommendation to create an independent ombudsperson. The re-
port stated: 
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It is recommended that the Government of Canada fund as the compliance com-
ponent of the Canadian CSR Framework the establishment of an independent 
ombudsman office, mandated to provide advisory, fact-finding and reporting 
functions, including: 

• The provision of general information related to the implementation of 
Canadian CSR Standards through an advisory role; 

• Initial screening of complaints against Canadian companies to determine 
whether the complaint should be dismissed on the grounds that the na-
ture of the complaint is spurious, and/or whether the complaint is rele-
vant to the Canadian CSR Standards; 

• For cases that merit additional consideration, secondary investigation 
and fact-finding efforts to assess in more detail the material facts related 
to complaints; 

• The publication of the results of the fact-finding process; and 
• Public reporting on an annual basis on: 

o Complaints that have been dismissed, and why; 
o Complaints that have been dealt with and have reached conclu-

sion; and 
o Complaints that have not been resolved.601 

 
These specific details of the Advisory Group’s recommendation on establishing 
an ombudsperson became politically important for reasons that will be made 
clear below. 

Although the Advisory Group’s report seemed to show that there was con-
sensus among civil society and industry on what the Government should do to 
regulate Canadian extractive companies, many of the recommendations, includ-
ing the creation of an ombudsperson with the power to compel evidence, have 
never become Government policy. Two years later, the Government – then led 
by Conservative Prime Minister Stephen Harper – announced the launch of 
Building the Canadian Advantage: A Corporate Social Responsibility (CSR) Strategy for the 
Canadian International Extractive Sector. The strategy was “informed by” the Na-
tional Roundtables and had “taken into account” recommendations raised by the 
Standing Committee’s 2005 report. The strategy did not mention the creation of 
an ombudsperson. It acknowledged “concerns” raised about the human rights 
impacts of Canadian extractive companies operating overseas, while stating 
clearly that human rights obligations apply only to states, not companies. The 
strategy also stated that Canada had supported Ruggie’s work as Special Repre-
sentative up to that point.602 In 2014, the Conservative government updated that 
strategy, although it still did not mention the creation of an ombudsperson or 
some of the other key recommendations from the National Roundtables report. 
The new strategy did state that the Government “expects Canadian companies 
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operating abroad to respect human rights and all applicable laws” and referred to 
the UN Guiding Principles as one standard for Canadian companies to use.603 
The Government did not mention in the new strategy any plans to develop a 
NAP, nor did the strategy outline specific planned actions as a NAP would have 
done. These strategies still focused on CSR broadly defined; they included refer-
ences to standards for human rights but did not discuss business and human 
rights in further detail beyond the extent to which there is implicit overlap with 
the concept of CSR. 

More than a decade after the National Roundtables process was completed 
and the Advisory Group’s report was issued, the Government of Canada finally 
followed through on one of the report’s most consequential recommendations. 
In January 2018, the Minister of International Trade announced the creation of 
an independent Canadian Ombudsperson for Responsible Enterprise (CORE), 
as well as the creation of a multistakeholder Advisory Body to advise the Gov-
ernment on CSR issues. On April 8, 2019, the Government appointed Sheri Mey-
erhoffer as the first CORE. She was mandated with reviewing allegations of hu-
man rights abuses arising from the operations of Canadian companies abroad, 
initially focusing on extractives and garment sectors, then expanding to other 
sectors within the first year. Her recommendations were to be reported publicly, 
and companies that did not cooperate with her recommendations could face pu-
nitive measures, including the withdrawal of trade advocacy services and future 
export financing support.604 As will be discussed below, the CORE is viewed by 
civil society as having significant shortcomings that leave it with little power to 
ensure that companies respect human rights, despite the fact that Canada is the 
first country in the world to create such a position. Although the Government 
(since 2015 led once again by the Liberals) finally implemented a key recommen-
dation coming from the National Roundtables process more than a decade ago, 
there remains no comprehensive business and human rights policy for Canada, 
and at the time this thesis was completed in March 2021, the Canadian Govern-
ment had never publicly committed to developing a NAP for business and hu-
man rights, nor to any related laws or policies beyond creating an ombudsperson, 
such as mandating human rights due diligence in legislation. 
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6.2.2 Motivations and analysis 

6.2.2.1 Normative 
This section considers whether the normative motivation for adopting a NAP 

on business and human rights is present in Canada. If a government is more likely 
to be an early adopter when it is normatively committed to the policy, then one 
might expect that Canada is less concerned with human rights protection than 
other states, or that it is less of an established democracy with legal commitments 
to international human rights law, as well as less embedded in a normative com-
munity of states or not home to domestic actors that press for innovative human 
rights policies, especially concerning the impacts of corporations. This section 
argues that Canada is generally normatively committed to human rights, as evi-
denced by extensive international legal commitments to human rights and gen-
erally strong performance, but that domestic support for business and human 
rights policy is mixed, and neither business nor civil society was particularly in-
terested in getting the Government to create a NAP. The current government is 
led by a party that campaigned on support for human rights and has committed 
itself to regulating business on social issues, seeming to break with a decades-
long trend of neoliberal deregulation. Yet, while civil society has been heavily 
engaged in lobbying the Government for business and human rights policies, 
NGOs are skeptical of the NAP process after being spurned by the failed uptake 
of the National Roundtables recommendations. Business, meanwhile, has mostly 
lobbied against the adoption of new policies in Canada and is largely uncon-
cerned with national implementation of the UNGPs, and it appears that business 
demands have won out. 

Canada has ratified all of the international human rights covenants referenced 
in the UNGPs, suggesting that the Government is committed to internationally 
recognized human rights. In 1976, Canada ratified the ICESCR and the ICCPR. 
Canada has also ratified all of the ILO core conventions: the Forced Labor Con-
vention in 2011; the Freedom of Association and Protection of the Right to Or-
ganise Convention in 1972; the Right to Organise and Collective Bargaining Con-
vention in 2017; the Equal Remuneration Convention in 1972; the Abolition of 
Forced Labour Convention in 1959; the Discrimination (Employment and Oc-
cupation) Convention in 1964; the Minimum Age Convention in 2016; and the 
Worst Forms of Child Labour Convention in 2000. Thus, Canada can be consid-
ered normatively committed to the human rights laws underpinning the UNGPs. 
The Canadian Government seems to live up to these treaty commitments and 
has also performed well in protecting against human rights abuses in Canada. 
Between 2005-2011, Canada’s overall score in the CIRI human rights dataset av-
eraged 26 out of a possible 30, with a range of 25-28. Canada was among the 
highest scoring countries in the world most years, indicating a strong commit-
ment to human rights norms. 
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Canada also shows evidence of being socialized into a normative acceptance 
of business and human rights through its participation in relevant IOs, being a 
UN member state, as well as a member of the OAS and OECD. Canada was not 
a UNHRC member state at the time that Ruggie finalized the UNGPs. Canada 
has been historically committed to multilateralism and to policies promoted by 
international institutions, although these commitments declined under the Har-
per premiership, and the sincerity of Canada’s historical commitment to multi-
lateralism has sometimes been questioned by scholars. The current government, 
in power since 2015, has been comparatively more committed to multilateralism, 
at least rhetorically, with Prime Minister Justin Trudeau declaring shortly after 
forming a government that “Canada is back” on the world stage and that he 
would be implementing policies supporting this position.605 

Like the US, the Canadian Government invited the UN Working Group on 
business and human rights to visit the country in 2017, suggesting that the Gov-
ernment is concerned with the views of international institutions on its approach 
to business and human rights. The Working Group informed Canadian authori-
ties that the Government’s 2014 CSR strategy was “narrow in scope” and en-
couraged Global Affairs Canada (the foreign affairs ministry) “to consider a 
broader policy focused on business and human rights that encompasses business 
respect for human rights across all sectors”, adding that, “While the extractive 
sector is an important part of the Canadian economy, a range of other business 
sectors are also in need of human rights guidance and leadership from the Gov-
ernment.”606 The Working Group also stated that it encouraged the Canadian 
federal Government to regulate companies with mandatory human rights due 
diligence and disclosure requirements.607 In its concluding remarks, the Working 
Group stated that it observed “the absence of a coherent policy framework for 
the State duty to protect against business-related human rights abuses and pro-
mote effective business respect for human rights, a problem that is exacerbated 
by the complexity of the overlapping and competing competencies of the federal 
and provincial levels of government.”608 

The concluding comments specifically called on the Government to improve 
in some areas, including domestically, such as the free, prior and informed con-
sent of indigenous peoples in Canada.609 The Working Group’s final recommen-
dations to the Government included ensuring that the CORE, not yet established 
at the time, is “well resourced” and that it has “total independence from the 
Government” to “undertake meaningful investigations and have the investiga-
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tory powers to summon witnesses and compel stakeholders to produce docu-
ments”.610 The recommendations also included adopting a NAP for business and 
human rights that covers more sectors and is gender-sensitive.611 Yet, although 
the Government invited the Working Group to visit Canada, it appears to have 
decided against implementing most of these recommendations, leading one to 
question the extent of the impact of this IO-appointed body’s attempt to “teach” 
new norms. 

It is significant that the Working Group called for specific investigatory pow-
ers for the CORE, as the debate over these powers has shaped much of the ap-
proach of both civil society and industry in lobbying the Government in recent 
years. Furthermore, the Working Group stated that the recommendations in the 
final report on the National Roundtables could serve as the basis for a NAP, 
given that “many of the recommendations from that process remain relevant” 
and demonstrate the possibility of achieving consensus across stakeholder 
groups.612 There has been a divergent approach from civil society and industry 
on the questions of implementing these recommendations, delegating certain in-
vestigatory powers to an ombudsperson, and developing a NAP. The normative 
motivation holds that the empowerment of a policy by domestic actors should 
exert an important effect on a government’s decision to become an early adopter 
of that policy. Although both industry and civil society have actively lobbied the 
Government of Canada on particular business and human rights policies, they 
have done so from different perspectives and with conflicting demands – and 
neither camp has been especially interested in pressing for a NAP. 

Looking first at the business side, Canadian companies are not especially ad-
vanced in incorporating respect for human rights into their operations, indicating 
that there may be minimal concern with pressing the Government for a level 
playing field. As of March 2018 (the most recent date for which the author has 
obtained complete data), 45 Canadian companies were UNGC participants, or 
0.0000012 per capita. By the same date, there were 251 US companies participat-
ing in the UNGC (0.0000008 per capita), 164 British companies (0.000002 per 
capita), 61 Australian companies (0.000002 per capita), and 3 New Zealand com-
panies (0.0000006 per capita). These figures suggest that Canadian companies 
have relatively average, if slightly low, levels of support for human rights. The 
2017 CHRB report included four Canadian companies: Canadian Natural Re-
sources; Goldcorp; Suncor Energy; and Alimentation Couche-Tard – the first 
three of which are in the extractive sector and the latter in the agricultural prod-
ucts sector. All of them scored in the 20-29% band of companies, the most pop-
ulated band, except for Suncor Energy, which scored in the 30-39% band, indi-
cating low (but globally average) respect for human rights from this small sample 
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of Canadian firms.613 The same four companies scored worse in 2018, with Ca-
nadian Natural Resources and Suncor Energy scoring in the 10-20% band, Gold-
corp in the 20-30% band, and Alimentation Couche-Tard falling to the 0-10% 
band.614 The 2019 CHRB report included more Canadian companies (Goldcorp 
was acquired by a US firm). In this report, Barrick Gold scored in the 50-60% 
band; Teck Resources and Gildan Activewear scored in the 30-40% band; Suncor 
Energy and Lululemon Athletica scored in the 20-30% band; Canadian Natural 
Resources scored in the 10-20% band; and Loblaw Companies and Alimentation 
Couche-Tard scored in the 0-10% band.615 These reports indicate that while com-
panies worldwide also had not fully implemented the UNGPs, Canadian compa-
nies (albeit not a very large sample) performed especially low on human rights. 
One could thus infer that Canadian business would not be especially receptive to 
regulations on business and human rights. 

Low levels of corporate human rights respect in Canada could explain why 
Canadian firms have opposed a ratcheting up of standards. The final report of 
the National Roundtables was seen to be a compromise between industry and 
civil society. The Government was supposed to lead the National Roundtables 
process, but as it became clear that the agencies involved had conflicting man-
dates, the process was largely handed over to the individuals represented in the 
Advisory Group. Thus, the final report represented a true consensus among 
those individuals, who were drawn primarily from business and civil society.616 
The process and consensus achieved were considered such a success that at the 
2007 G8 Summit in Heiligendamm, Germany, PM Stephen Harper highlighted 
to his seven counterparts that Canada had recently completed a nation-wide con-
sultation process on the extractive sector in developing countries. The Canadian 
Government boasted that: “Implementation of the recommendations from this 
process will place Canada among the most active G8 countries in advancing in-
ternational guidelines and principles on corporate social responsibility in this sec-
tor.”617 

Yet according to Karyn Keenan, Director of the NGO Above Ground and a 
member of the steering committee of the Canadian Network on Corporate Ac-
countability (CNCA), a consortium of civil society organizations focused on the 
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overseas conduct of Canadian companies, Harper quickly reversed his position. 
After the G8 summit, businesses – including organizations whose staff were 
members of the Advisory Group to the National Roundtables process – began 
lobbying against implementation of the recommendations, flooding the PM’s of-
fice with letters expressing disagreement with Harper’s statements at the summit. 
Because industry representatives had insisted on serving on the Advisory Group 
in their personal capacity, their organizations had never officially backed the rec-
ommendations that resulted from that process. “As soon as people signed off on 
it, their organizations started lobbying against it. So basically, if you ask me, they 
operated in bad faith,” said Keenan. “A bunch of individual companies wrote 
letters to the Government, to their respective minister saying, ‘No way.’”618 Writ-
ing in the Business and Human Rights Journal, Keenan stated, “While industry pub-
licly heralded the roundtable process, companies expressed concern about the 
outcomes in their correspondence with decision-makers. As a result, the govern-
ment ultimately dismissed the roundtable recommendations. Nevertheless, the 
ombudsperson proposal endured.”619  

When the Canadian Government eventually decided to create the CORE in 
2018, businesses were not opposed to its creation per se, but they fiercely op-
posed the type of investigatory powers recommended by the UN Working 
Group. The Ombudsperson was installed in April 2019, but the Government 
had not yet decided on exactly what powers she was to have. According to Mark 
Agnew, Director of International Policy at the Canadian Chamber of Commerce, 
who granted an interview in July 2019 just weeks before the decision was an-
nounced, “They still haven’t yet dealt with the full powers that they will give the 
Ombudsperson, and what this really kind of boils down to is the ability to compel 
witnesses and evidence from companies.”620 Agnew stated that his organization 
feared that the ombudsperson “risks undercutting” Canada’s NCP for the 
OECD Guidelines, as the distinctions between their roles was not entirely clear. 
The Chamber thus lobbied for an ombudsperson with limited powers: 

There should be a clear mandate for this person, that system, rather than what you 
would give the members of the NCP. We don’t support giving the office the power 
to compel witnesses and evidence. We think there are some challenges with that, 
and those types of things are best left to the constitutional courts and the policing 
mechanisms. …What we do support is the ombudsperson’s being an office [that 
can have] a structure for joint fact finding between both the complainant and oth-
ers.621 

 

                                                      
618 Keenan interview. 
619 K. Keenan, “Canada’s New Corporate Responsibility Ombudsperson Falls Far Short of its 
Promise”, Business and Human Rights Journal, 5/1 (2020), p. 138. 
620 M. Agnew (Director of International Policy, Canadian Chamber of Commerce), interviewed 
by I. Higham in Ottawa, ON, Canada, 22 July 2019. 
621 Agnew interview. 



241 

He also noted that the extraterritorial reach of the ombudsperson presented 
an issue for providing the power to compel evidence, as there is a risk that this 
task was not feasible in developing countries. While courts could presumably al-
ready handle the role domestically, the Chamber felt that there was no capacity 
to compel evidence from foreign governments.622 In the fall of 2018 the Govern-
ment floated the idea of designating the Ombudsperson a commissioner under 
Canada’s Inquiries Act, giving it the power to compel testimony and document 
production. The mining industry opposed this approach, and Canadian industry 
associations “provided the government with a lengthy legal memorandum on the 
ombudsperson” that voiced “the mining industry’s opposition to an independent 
investigatory function, focusing in particular on the power to compel disclosure 
under authority of the Inquiries Act.”623 Business associations instead proposed 
an approach based on collaborative dispute resolution and joint fact-finding, 
warning that they would take legal action against the Government if it bestowed 
investigatory powers upon the CORE.624 John Dillon, Senior Vice President, Pol-
icy and Corporate Counsel at the Business Council of Canada, an industry lob-
bying group, stated that his organization was not engaged on the development 
of an ombudsperson as was the Chamber of Commerce: “We have not directly 
acted on the Ombudsperson on Responsible Enterprise… It’s directed more to 
mining, oil and gas, and we left it to [Canadian companies in this sector] to inter-
act with the Government on what it would look like. We are broadly supportive 
of what the Government is trying to do in that realm, but we have no extensive 
engagement.”625 

Canadian business has been even less engaged on the question of developing 
a NAP. Dillon claimed that the recommendations of the National Roundtables 
process were still, “in broad terms, on the agenda” but that individual member 
companies worked on CSR separately, and the Business Council of Canada does 
not engage much on the issue of human rights.626 Agnew stated that the Chamber 
does not have a strong position on the UNGPs and that “there’s no pressure 
[from business] for Canada to implement them or not implement them in any 
specific way.”627 He also noted that bureaucracy moved slowly in Canada, and as 
there was no industry pressure for any kind of Canadian action plan, the political 
impetus for developing one did not exist. He added that this lack of impetus is 
in part due to the fact that much business and securities regulation comes from 
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Canadian provinces, and the authority and competence of the federal govern-
ment in this area appear limited to some stakeholders.628 Indeed, the UN Working 
Group “observed a generally low level of awareness among government officials, 
the private sector and State-owned companies… of their respective duties and 
responsibilities under the Guiding Principles on Business and Human Rights. 
The Working Group noted that several companies, crown corporations and busi-
ness associations used the Guiding Principles mainly as a guide for human rights 
due diligence in the context of business operations outside Canada, especially in 
the extractive sector.”629 

The Working Group did, however, observe “a good understanding of the 
Guiding Principles among civil society organizations, which were often taking 
the lead in seeking their implementation by both government agencies and busi-
nesses.”630 As of March 2018, there were 24 Canadian NGO participants in the 
UNGC. Although a relatively low figure, Canadian civil society appears to have 
been very active in promoting the business and human rights agenda. Agnew 
noted that although industry did not pressure the Government much on imple-
menting the UNGPs, there was pressure from NGOs and labor organizations,631 
and civil society has long advocated for a variety of business and human rights 
policies in Canada. The Working Group also noted that many civil society organ-
izations are very engaged in business and human rights in Canada, and many of 
these organizations provided the group with information during its visit, includ-
ing Amnesty International, MiningWatch Canada, Oxfam, CNCA, and World 
Vision Canada.632 CNCA alone now represents 36 member organizations.633 

NGOs in Canada have remained especially focused on the National 
Roundtables process and the implementation of the recommendations contained 
within the Advisory Group’s final report, including the establishment of an om-
budsperson with investigatory powers. Keenan stated that civil society seized the 
opportunity to influence the Government during the National Roundtables pro-
cess, noting that NGOs were glad to make concessions and to work hard on 
developing recommendations.634 After the Government dismissed the recom-
mendations, civil society kept working to press for implementation, especially 
creating an ombudsperson. According to Keenan: 

The ombudsperson is a longstanding demand of Canadian civil society organiza-
tions and a central feature of the corporate accountability debate in Canada. …The 
recommendations [of the National Roundtables], which were developed and en-
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dorsed by industry and civil society, proposed a framework to enhance the corpo-
rate social responsibility of Canadian extractive companies that work in developing 
countries. The framework’s centerpiece is an independent ombudsperson man-
dated to investigate complaints concerning Canadian companies. 

Civil society viewed the roundtable process as a unique opportunity to influ-
ence decision-makers. Organizations made numerous concessions to reach agree-
ment with industry, believing that consensus among such unlikely partners would 
spur government action. Civil society publicly endorsed the process and lobbied 
government to adopt the consensus recommendations.635 

 
She noted that although the Government had dismissed these recommenda-

tions, “Canadian civil society organizations, working jointly through the CNCA 
and in collaboration with international partners, sustained the demand for an in-
dependent ombudsperson.636 Lobbying for these recommendations proved 
mostly fruitless in the Harper era, but the election of a Liberal government led 
by PM Justin Trudeau in 2015 presented what civil society then saw as a window 
of opportunity. The Liberal Party had campaigned on a promise to develop an 
ombudsperson for CSR, which thus became the focus of Canadian civil society’s 
business and human rights lobbying after the election.637 

Keenan stated that CNCA “worked very, very closely with [the Canadian 
Government] for almost two years” to develop the ombudsperson but was ulti-
mately disappointed with the outcome. In 2013, the organization had launched 
its Open for Justice campaign to demand an ombudsperson for the Canadian ex-
tractive sector.638 Keenan stated that, “We became experts on ombudspersons, 
did tons of research, and wrote model legislation. When it became clear that the 
Government wouldn’t do this via legislation, we figured out how they could do 
it through a policy instrument called an order-in-council. We wrote a draft. …Ba-
sically we did their job for them. We did all the work.”639 The model legislation 
was meant to create a legal framework to confer a sense of permanence and to 
enhance the office’s credibility and efficacy, including through investigatory pow-
ers to compel testimony and documents. The Government finally announced 
that it would create the CORE in 2018, with a multisectoral focus, although the 
proposal diverged from the CNCA model legislation by creating the office 
through the order-in-council rather than parliamentary legislation. Nonetheless, 
civil society continued to support the initiative and to press the Government to 
bestow upon the CORE full investigatory powers. The CNCA “continued to 
engage with the political staff and civil servants involved in developing the office, 
providing detailed input on its design” including by developing a model order-
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in-council.640 The final order-in-council was released in April 2019, and civil so-
ciety organizations “expressed profound disappointment in the document” for 
failing “to deliver on several key commitments made by the minister of interna-
tional trade”, especially the lack of investigatory powers. In protest at what they 
felt had become an “ombudsperson in name only”, all CNCA members publicly 
announced their withdrawal from the Government’s multistakeholder advisory 
body on responsible business conduct.641 Thus the views of business prevailed, 
which is perhaps unsurprising: numerous scholars have found that business has 
historically enjoyed more privileged access to policymakers in Canada.642 

Canadian civil society was disappointed that their significant efforts to lobby 
the Government on the CORE were unsuccessful, not least because NGOs 
wanted to use the creation of the CORE as a platform for a national discussion 
on business and human rights and only a first step towards holding companies 
accountable. Keenan stated: 

We were really, really hoping that we would get a good ombudsperson, and then 
we would use an ombudsperson as a platform to start talking about these other 
issues. …We always saw the ombudsperson not as an end, but as a means to an 
end. Yes, we wanted to create a space for people to bring their complaints and 
have their cases heard. But we also saw it as a vehicle for a more progressive policy 
and law reform.643 

 
According to Keenan, the CORE could even provide a platform for eventually 
creating a NAP, using findings from complaints brought to the ombudsperson 
to inform future policy planning.644 Yet, civil society has generally opposed hav-
ing a NAP up to this point in time and remains skeptical of the idea, despite 
pressing the Government for other increased business and human rights stand-
ards. Keenan stated: 

We don’t want one. We have said that very clearly to anyone who asks us, including 
the UN Working Group. We were very afraid when the Working Group came. We 
were very excited that they came. We were thrilled that they were going to shine a 
spotlight on Canada. But we were afraid that their conclusion was going to be, 
‘You just need a NAP.’ We explained to them that we went through an exhaustive 
cross-country consultative process on what policy mechanisms we need in this 
country to deal with business and human rights. Together with industry, we wrote 
very thoughtful, deliberative recommendations about beginning steps for that pol-
icy framework. We developed very detailed proposals on some of the key pieces – 
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namely, the ombudsperson. We don’t need to start from zero. We are afraid that 
if the Government says they’re starting a NAP process or a consultative process 
on a NAP or a NAP development process, all that work that we’ve done… will 
go through the window. …We’re not like most countries [because we’ve already 
gone through that process]. It’s not a government-endorsed NAP, but we’ve done 
a lot of that work. …We worry that [a NAP could be] a pretext for slowing things 
down. …A NAP could actually set us back a decade.645 

 
Keenan added that a second reason why Canadian civil society was reluctant 

to approve a NAP process was that “we are watching what’s happening around 
the world” and NAPs do not seem effective: “If Canada wants to show leader-
ship, create a really good ombudsperson, and then create a NAP if you want. In 
fact, the ombudsperson could play a really pivotal role in the development of the 
NAP.”646 The National Roundtables’ being unique to Canada, coupled with the 
country’s laggard status, thus has the interesting effect of discouraging the devel-
opment of the NAP. In Keenan’s view, the country had already gone through 
the same process that would lead to the development of a NAP, and any renewed 
multistakeholder consultation efforts would only delay progress. It is also striking 
that Canada’s continued lagging on business and human rights may have deterred 
domestic interest groups from pushing for this policy based on the limited suc-
cess of the very earliest adopters. 

Nonetheless, Canadian civil society has continued to lobby the Government 
on business and human rights issues beyond investigatory powers for the CORE. 
The Working Group reported that many stakeholders from civil society pressed 
the Government to do more to encourage more robust human rights due dili-
gence by extractive sector companies (and the Working Group itself called on 
the Government to investigate mandatory human rights due diligence legisla-
tion).647 Keenan stated that this has also been a focal point of CNCA’s recent 
work. Her organization, Above Ground, has worked within the network to foster 
an understanding of the French legislation on human rights due diligence (see 
Chapter Seven) and to determine what legal options are available in Canada, given 
the division of competencies between federal and provincial governments. 
Above Ground’s goal was to change the law through legislation, but also to sup-
port litigation on overseas human rights violations that was then winding its way 
through the Canadian judicial system.648 In August 2017, Above Ground held a 
symposium on human rights and the role of home states in Ottawa that brought 
together government and industry leaders with representatives of civil society 
and academia. Speakers included John Ruggie and Dominique Potier, the French 
parliamentarian who authored and promoted the Duty of Vigilance Law in 
France. Ruggie stated that Canada was a “laggard” on business and human rights 
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issues, and Potier and various NGO activists, including from Amnesty Interna-
tional, called on Canada to implement legislation comparable to what had been 
adopted in France.649 

Both business and civil society have thus failed to promote NAPs in Canada, 
meaning that there is no coalition of domestic actors “empowering” the norm in 
this way within the country. Their motivations, however, differ markedly.  Busi-
ness is largely unengaged on questions of business and human rights altogether; 
although the National Roundtables process indicated that some executives favor 
regulations for companies on human rights issues, most of their organizations 
have lobbied against actual implementation of the recommendations resulting 
from that process. Overall, business is almost entirely unconcerned with imple-
mentation of the UNGPs in Canada. Civil society is exceptionally active on this 
issue, pressing the Government hard on business and human rights. Yet, given 
the lack of uptake on recommendations that resulted from a process very similar 
to what NAP consultations would be, civil society appears wary of developing a 
fresh plan, preferring instead to focus lobbying the Government for other, more 
specific policies, such as investigatory powers for the CORE and mandatory hu-
man rights due diligence legislation. In a sense, Canadian civil society feels that 
the Canada got as far as it could with developing some kind of national-level plan 
of action, and the failure of that process indicates a need to pursue other areas 
of policy and law reform. 

The Canadian Government may have also resisted adopting these recommen-
dations or subsequently producing a NAP because of the State’s regulatory tra-
dition. Presumably a Government that views regulation for social goals as nor-
matively desirable is more likely to implement such policy innovations. Until the 
1970s, Canada had a very “statist” economic policy, with the State often inter-
vening at both federal and provincial levels in economic and social matters. Can-
ada then had “National Policies” for managing the domestic economy and 
achieving social cohesion. These policies focused on the construction of a dis-
tinctively Canadian welfare state, always with an aim to distinguish Canadian cul-
tural identity from that of the US and regulating trade relations with the US. From 
the mid-1980s through the early 1990s, Canada underwent neoliberal reforms, 
including extensive deregulation, during the premiership of Brian Mulroney of 
the Progressive Conservative Party (a predecessor of the contemporary Con-
servative Party) – a rare spell in which the Liberal Party fell out of power. The 
Liberals have ever since campaigned on reversing these neoliberal reforms and 
restoring Canadian social programs, but in the 1990s, their neoliberal reforms 
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while in government went even further than those of the Progressive Conserva-
tives.650 

Notably, however, the Liberals continue in the present day to campaign on a 
platform of increased regulation and economic interventionism to restore social 
welfare in Canada. The 2015 platform that helped bring the Liberals back to 
power after another decade of Conservative government included provisions on 
significantly expanded workers’ rights, food regulation, and increasing regulatory 
oversight of environmental assessments for businesses in the area of natural re-
sources, including an emphasis on the rights of indigenous communities.651 The 
latter point especially demonstrates that the current government could view reg-
ulating business on human rights as normatively desirable. Under this pledge, the 
Liberals’ Platform states explicitly: 

We will undertake, in full partnership and consultation with First Nations, Inuit, 
and the Métis Nation, a full review of laws, policies, and operational practices. This 
will ensure that on project reviews and assessments, the Crown is fully executing 
its consultation, accommodation, and consent obligations, in accordance with its 
constitutional and international human rights obligations, including Aboriginal and 
Treaty rights and the United Nations Declaration on the Rights of Indigenous Peoples.652 

 
The Liberals had also made a campaign promise in 2015 to create an ombud-

sperson, although this pledge was not included in the platform. The ombudsper-
son was to replace a Corporate Social Responsibility Counselor that the Harper 
Government had created in 2009 but that focused only on “facilitating dia-
logue”.653 During their 2019 campaign, the Liberals made further promises that 
suggest a preference for State regulation of business on social issues. The 2019 
platform included pledges to: regulate large digital companies’ use of personal 
data; introduce Canada’s Digital Charter to establish online rights and protect the 
right to data privacy; and regulate social media platforms to require the removal 
of violent extremist content and hate speech. The platform is also replete with 
references to human rights generally, including expanding the focus on human 
rights in Canadian foreign policy.654 
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Yet when US President Joe Biden canceled construction of the Keystone XL 
Pipeline on his first day in office in January 2021 – a project that faced fierce 
opposition from indigenous peoples in Canada – Trudeau spoke with Biden to 
express his disappointment, showing that as of early 2021, his government re-
mained committed to extractive projects that had not received full consent from 
indigenous peoples, whatever the election platforms had said and despite an ear-
lier history of statist political economy.655 It is not obvious that the Government 
is actually normatively committed to implementing regulations for social goals in 
practice. That said, the Trudeau Government has implemented many of the regu-
lations promised in its platform, although many of the major efforts promised 
remain in progress.656 There is a stated predisposition from the current govern-
ment to regulating corporate social conduct in Canada, although the extent of 
the regulation may be sub-optimal from the perspective of some stakeholder 
groups, and the Government under delivers in most areas. This preference for 
some social regulation, however, appears not to have been sufficient enough to 
compel the Government to develop a NAP independent of pressure from other 
domestic groups. 

6.2.2.2 Reputation 
The theoretical framework proposed in this thesis predicts that a government is 
more likely to be an early adopter if it is concerned with its international reputa-
tion in the relevant policy area. If Canada has a negative reputation on human 
rights – especially business and human rights – and the Government of Canada 
wanted to reverse that reputation, it might have developed a NAP quickly to 
begin the process of reversing the negative reputation. The Government could 
also have adopted a NAP to maintain a positive reputation and avoid reputational 
damage for lagging in a field where it had previously been a leader. As Canada 
has not adopted a NAP, one might question what the Government’s reputation 
is and whether it is concerned with this reputation. This chapter shows that Can-
ada has a generally strong reputation on human rights, although it has at times 
been tainted over the past decade. In the specific area of business and human 
rights, Canada faces mounting reputational damage. The current government is 
indeed very concerned with its human rights reputation and has taken many 
steps, both practical and rhetorical, to restore and preserve the Canadian reputa-
tion. Yet, this has not led the Government to adopt a NAP, largely contradicting 
theoretical expectations. 

Canada’s human rights reputation is generally very strong, in line with the 
country’s performance on protecting human rights. Until 2014, Canada was not 
profiled in any of Human Rights Watch’s annual World Report publications, sug-
gesting that there were insufficient human rights problems to warrant inclusion. 
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Amnesty International reporting did, however, cover Canada (as and all coun-
tries) during these years and documented mostly violations of indigenous peo-
ples’ rights. In the 2014 Human Rights Watch report, the NGO noted that Can-
ada “enjoys a global reputation as a defender of human rights at home and abroad 
that reflects a solid record on core civil and political rights protections, and a 
generally progressive approach to economic and social rights.”657 Canada was in-
cluded in the report because serious human rights concerns had arisen regarding 
indigenous peoples, people impacted abroad by Canadian extractive industries, 
and discrimination against ethnic and religious minorities in the province of Qué-
bec. Some of these issues did lead to international criticism that seems to have 
affected Canada’s reputation. 

Indigenous rights violations, both in business and other contexts, were a focal 
point for much criticism of the Canadian government. According to the US State 
Department human rights reports for all of the years under study, indigenous 
rights and other issues related to indigenous peoples, especially violence against 
indigenous women and girls, were “significant” human rights issues in Canada. 
In 2011, 2012 and 2013, the State Department reported that there were “no re-
ports of widespread or systemic human rights abuses” at all.658 In subsequent 
reports, indigenous rights and violence against women and girls were highlighted 
as significant issues, although the US reports have stated consistently that the 
Canadian Government takes steps to identify, investigate, prosecute, and punish 
everyone who committed violations and that there was no trend of impunity.659 

Various international bodies have criticized Canada, especially on the issue of 
the treatment of indigenous women and girls, including violence and disappear-
ances, since 2012. Criticism came from the CERD, which called for Canada to 
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develop a national plan to address violence against this group and criticized the 
Government for failing to do so. Criticism on this issue also came from more 
than a dozen countries during a UNHRC Universal Periodic Review, as well as 
from the UN Committee on the Elimination of Discrimination against Women 
and the Inter-American Commission on Human Rights – which sent investiga-
tory delegations at different points in time and cited “grave violations” of human 
rights – and the UN Special Rapporteur on the Rights of Indigenous Peoples. 
The latter stated in 2014 that the situation of indigenous peoples in Canada had 
reached “crisis proportions”. These bodies continued to express criticism for the 
duration of Harper’s premiership, but his government resisted calls to action and 
rejected calls for inquiries. The Liberal Party campaigned on a promise to imple-
ment an inquiry into violence against indigenous women and girls, suggesting 
that the newly elected government was concerned about improving Canada’s in-
ternational reputation and heeding the calls of these international human rights 
experts.660 

Yet, although the election of a Liberal government in 2015 “signaled a change 
in Canadian politics on human rights”, criticism continued to mount concerning 
the rights of indigenous peoples in Canada.661 The Government responded to 
“stern criticism from international human rights authorities” by agreeing to 
launch an inquiry.662 Still, Canada continued to be criticized for numerous issues 
– especially a lack of access to safe drinking water for First Nations, continued 
violence against women and girls, extreme exposure to toxic waste, and the con-
struction of oil pipelines on indigenous territory – related to the treatment of 
indigenous communities beyond 2015, including by the UN Committee on Eco-
nomic, Social and Cultural Rights, CERD, the UN special rapporteur on violence 
against women, other states in a 2018 Universal Periodic Review, the UN Com-
mittee against Torture, UNHRC, and the UN Special Rapporteur on hazardous 
substances – as well as from international NGOs and Canadian civil society.663 

There are indications that the Trudeau Government was seeking to improve 
Canada’s reputation and the human rights situation, although the success of its 
efforts was mixed. The Government announced in 2016 that it would provide 
“unconditional support” for the UN Declaration on the Rights of Indigenous 
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Peoples, but by year end it remained unclear how the Government would collab-
orate with indigenous communities to implement this commitment.664 In No-
vember 2017, the Government finally announced it would produce legislation to 
develop a framework for implementation,665 but the law was ultimately blocked 
in the Senate in 2019 and was not adopted before the parliamentary session ended 
in June.666 The Government continued in 2017 with a national inquiry into vio-
lence against indigenous women and girls, but only limited progress was made in 
ensuring that police were accountable for their failures. 

In 2017, the Trudeau Government overturned a Harper-era law that made it 
possible to strip dual citizens of their Canadian nationality if convicted of terror-
ism, treason, or espionage – a law that had been widely criticized by human rights 
activists. The Government also took steps to advance the rights of LGBT people 
and apologized for discriminatory actions taken against public sector LGBT 
workers in the 1980s.667 In 2018, the Government announced fundamental 
changes to how it recognizes indigenous rights and land title and promised to 
work with Canadian indigenous communities to develop a new legal framework 
for self-determination and self-government.668 Canada also won plaudits in 2018 
from the human rights community for its stance on women’s rights in Saudi Ara-
bia. After the Minister for Foreign Affairs, Chrystia Freeland, published a tweet 
calling for the immediate release of Saudi women’s rights activists, Saudi Arabia 
expelled the Canadian ambassador in Riyadh and made other threats, including 
withdrawing investments in Canada. Freeland responded that Canada would not 
back down and “‘will always stand up for the protection of human rights, includ-
ing women’s rights and freedom of expression around the world.’”669 

In its reporting on Canada’s human rights record, Human Rights Watch has 
commented annually on the ebb and flow of the Government’s reputation on 
human rights. As noted above, the Government was said to have a good reputa-
tion as of 2013, but during the last years of the Harper era, this status was being 
reversed. In 2014, Canada “continued to enjoy a global reputation as a defender 
of human rights”, but the NGO noted that the Canadian Parliament had failed 
to take action to remedy serious human rights concerns, including the impact of 
extractive industries operating overseas.670 By 2015, the last year of a decade of 
Conservative Government, “Canada’s global reputation as a defender of human 
rights was tarnished by the failure of the Stephen Harper government, in power 

                                                      
664 Amnesty International, Amnesty International Report 2016/17, p. 109. 
665 Amnesty International, Amnesty International Report 2017/18, p. 116. 
666 Amnesty International, Annual Report 2019: Human Rights in the Americas, p. 27. 
667 Human Rights Watch, World Report 2018, p. 119-122. 
668 Human Rights Watch, World Report 2019, p. 120. 
669 Human Rights Watch, World Report 2019, p. 122-123. 
670 Human Rights Watch, World Report 2015, p. 138. 



252 

until October, to take essential steps to remedy serious human rights prob-
lems.”671 The Trudeau Government immediately set about trying to reverse Can-
ada’s negative reputation: by the end of 2017, Human Rights Watch called Can-
ada “a vibrant multiethnic democracy that enjoys a global reputation as a de-
fender of human rights.” 672 

Trudeau, however, continued to face longstanding human rights challenges, 
even as he was praised for improving the Canadian reputation. In 2019, Human 
Rights Watch stated that, “Since assuming office in 2015, the government of 
Prime Minister Justin Trudeau has made notable efforts to advance human rights 
in Canada. Domestically, the Trudeau government has been a vocal advocate for 
a pluralistic and multicultural society that respects the rights of immigrants, les-
bian, gay, bisexual, and transgender (LGBT) people, and other minorities” de-
spite continued struggles on indigenous rights issues and extractive sector im-
pacts.673 The NGO stated in 2020 that Canada maintained “a global reputation 
as a defender of human rights” and praised the Government once again for being 
a vocal advocate for a pluralistic society, although continuing to fail to protect 
human rights in the overseas operations of Canadian extractive companies.674 It 
is therefore clear that Canada has long had a positive reputation in the area of 
human rights, but that the Harper Government risked tarnishing this reputation. 
Under the premiership of Justin Trudeau, the Government has set about trying 
to reverse Harper’s damage to Canada’s reputation, although its successes in 
practice have been more limited than its rhetoric, not least because of its failure 
to significantly reverse Canada’s reputation as home to abusive extractive com-
panies. 

Corporate human rights violations have been a lingering stain on the Canadian 
reputation and remain a sensitive issue for the Government. Corporate account-
ability, especially for Canadian mining firms operating overseas, was a recurring 
issue in NGO human rights reporting. Human Rights Watch stated in its 2014 
report that Canadian mining firms have an “enormous collective impact on the 
human rights of vulnerable communities worldwide”, providing numerous ex-
amples and stating that, “The Canadian government neither regulates nor moni-
tors the human rights practices of Canadian companies when they go abroad.”675 
That year, Amnesty International also noted numerous lawsuits against Canadian 
companies for human rights violations related to their operations in Colombia 
and Eritrea. Both NGOs criticized what was then the Government’s Extractives 
Sector Corporate Social Responsibility Counsellor for not having investigatory 
powers.676 
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Human Rights Watch also noted that in 2015, Canadian clothing brands were 
sourcing garments from Cambodian factories where discrimination and exploi-
tative labor practices were commonplace. The NGO criticized the Government 
for not introducing regulations to require or incentivize Canadian apparel brands 
to disclose human rights-related information that could facilitate labor rights 
compliance.677 The same criticisms were levelled against Canada in the following 
year as well.678 UN treaty bodies and human rights expert groups also criticized 
the Government, including the Commission of Inquiry on Human Rights in Er-
itrea, which reported in 2015 that it had collected evidence on human rights vio-
lations at a mining site operated by the Canadian company Nevsun. UNHRC 
called on Canada to enhance the effectiveness of its mechanisms to ensure that 
Canadian businesses respect human rights standards when operating overseas.679 
Both the UN Committee on Economic, Social and Cultural Rights and the Com-
mittee on the Elimination of Discrimination against Women called on the Cana-
dian Government in 2016 to fulfill its 2015 election promise to establish a human 
rights ombudsperson for the extractive sector.680 In 2017, UNHRC recom-
mended that Canada establish an independent mechanism to investigate extrac-
tive companies operating abroad and also to develop a legal framework for rem-
edy for human rights abuses.681 

Despite all of this criticism and a general penchant for reputation improve-
ment, the Trudeau Government did not initially make any moves to adopt a plan 
and actively resisted taking any new steps. In 2017, Human Rights Watch re-
ported: “Consistent with its predecessor, the Trudeau government has expressed 
the view to Human Rights Watch that no new oversight or regulation in this 
space [of extractive industry human rights violations] is warranted, pointing in 
part to the existence of the government’s Corporate Social Responsibility Coun-
selor.”682 As of 2019, the NGO stated that the Trudeau Government “has back-
pedaled on its previous commitment to create” an independent ombudsperson, 
given that the newly created CORE would report to an advisor to the Minister 
of International Trade Diversification and was therefore not independent of the 
Canadian political leadership.683 

According to Keenan, that the CORE was created at all was a direct result of 
reputational concerns. In April 2016, the front page of the New York Times fea-
tured a story on Canadian firms’ misconduct overseas. A Guatemalan woman 
brought a lawsuit against Hudbay Mineral Inc. in Canadian courts after a group 
of men attempted to evict her from her home on land that was claimed by the 
mining company. The men raped her and forcibly removed her from the home, 
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setting it on fire. The article discussed other extraterritorial business and human 
rights litigation in Canada and called into question the Canadian Government’s 
failure to regulate companies on human rights issues when they operate overseas. 
The article also highlighted delays to creating an Ombudsperson.684 After the 
story was published, the Government responded to requests from civil society to 
discuss creating an ombudsperson that had previously gone largely ignored de-
spite campaign pledges. “I think the front-page New York Times story did more 
than anything else to get the Government to table,” said Keenan. “It means more 
to Canadians if it’s on the front page of the New York Times as opposed to the 
front page of the Globe and Mail.”685 Facing the reputational damage from a front-
page story in Canada’s largest trading partner’s most widely circulated newspaper 
of record, the Government opened to the idea of implementing a new business 
and human rights policy, although ultimately not one that met the demands of 
civil society, nor one that amounted to a comprehensive NAP. 

Other prominent business and human rights actors began to argue that if Can-
ada did not implement a comprehensive business and human rights policy and 
give the CORE more independence and investigatory powers, then the national 
reputation would suffer. Toronto-based lawyer Michael Torrance wrote in a min-
ing industry trade journal in 2017 that Canada was lacking a coherent policy ap-
proach to address business and human rights. Failing to produce a NAP to fix 
this issue, Torrance argued, risked losing the competitive advantage of Canadian 
business due to the “reputational risk of not addressing” the issue. He added that, 
“A national action plan will put Canada on a path to promote global competi-
tiveness and enhance Canada’s reputation in the field of human rights.”686 Surya 
Deva, chair of the UN Working Group, stated in Ottawa in April 2019 that Can-
ada was losing its leadership position in the field of human rights. Deva stated 
that Canada’s international reputation would be damaged if it did not give “real 
power” to the ombudsperson: 

Let me say very candidly, things are moving quite fast and if the Canadian govern-
ment wants to maintain the leadership in this particular field, or in the field of 
human rights generally, they need to really act now and do certain things. 

…The Canadian government can’t just sit back and think, ‘Oh, we are the 
leader’… This is a critical time and initiative and they should completely go ahead 
and do it. 
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…If they’re going to go back on that promise [to give an ombudsperson full 
power to compel witnesses and documents in investigations], it won’t really send 
a good signal to the international community.687 
 
Several months later, human rights scholar Penelope Simmons argued in the 

Globe and Mail that the Trudeau Government’s reputation was likely to be dam-
aged due to its failure to hold firms accountable and to provide investigatory 
powers to the CORE.688 Clearly, there has been an ongoing concern among stake-
holders in Canada that the Government’s lack of regulatory action in the area of 
business and human rights is a reputational risk for the country and its firms. Yet 
these concerns have not so far led the Government to begin a process for devel-
oping a NAP, nor to bestow investigatory powers on the CORE, even though 
reputational concerns led them to follow through on creating the CORE in the 
first place. 

There have indeed been many allegations of human rights abuses against Ca-
nadian firms, which according to the quantitative analysis should have made the 
Government of Canada more likely to be an early adopter of a NAP. Since 2000, 
the BHRRC has recorded 236 allegations of human rights violations against com-
panies headquartered in Canada. The vast majority of these companies are in the 
mining sector. By way of comparison, there have been 1,105 allegations against 
US companies, 444 against British companies, 96 against Australian companies, 
and eight against New Zealand companies. The figure is thus relatively high for 
Canada’s small population. There have also been 47 allegations of human rights 
violations by companies operating in Canada, compared to 392 allegations 
against companies operating in the US, 72 against companies operating in the 
UK, 38 against companies operating in Australia, and 14 against companies op-
erating in New Zealand. Canada thus seems to do a fairly average or good job of 
protecting against corporate human rights violations on its territory, although 
some egregious violations have occurred. The BHRRC/Liberty Asia Legal Case 
Map includes only three cases filed against Canadian companies: a case against 
Chevron, a US company, for human rights violations committed in Ecuador (ex-
plained in Chapter Five); a case against the Canadian mining firm Nevsun Re-
sources for violations relating to forced labor and torture committed in Eritrea; 
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and a case against Tahoe Resources related to force used by security forces in 
Guatemala.689 

Canada is a country that has a generally positive record on human rights, but 
whose reputation was tarnished in the final years of the Harper government. Ad-
ditionally, Canada’s business and human rights reputation has come under in-
creasing scrutiny and continues to be tarnished by the Government’s failure to 
develop a NAP or other coherent policy approach to the human rights impacts 
of Canadian companies, especially when they operate overseas, as well as by the 
Government’s reneging on promises to create an ombudsperson with meaning-
ful new authority. Although the Trudeau government has shown itself to be con-
cerned with maintaining and improving Canada’s reputation through improve-
ments in human rights protection, no steps have been taken towards developing 
a NAP, which defies the theoretical expectations of the reputation motivation 
for early adoption. 

6.2.2.3 Competition 
According to the competition motivation, a government is more likely to be an 
early adopter if it wants to promote policy adoptions and control where on the 
Pareto frontier of policy solutions for a given issue area other states end up. As 
a laggard, one should expect that Canada was unconcerned with policy adoptions 
internationally or that it lacked the potential to foster policy adoptions abroad, 
such as economic openness, market size and power. This section shows that 
Canada is a very economically open country, but there is otherwise no evidence 
for the competition motivation. 

Canada is a wealthy, developed country. In addition to being a member of the 
OECD club of rich countries, Canada scored 0.922 in the 2019 Human Devel-
opment Index, placing the country 13th in the world with a label of “very high 
human development”. The country has developed progressively since 1990, in-
creasing gradually from a score of 0.850. 690 In 2018, trade as a percentage of 
Canadian GDP was 65.75%. FDI levels were not especially high, at 3.07% of 
GDP for FDI outflows and 2.65% of GDP for FDI inflows, but there were not 
particularly low either. Nonetheless, the trade figure is high and indicates that the 
Canadian economy is open and has the potential to trigger policy adoptions 
abroad, although the population size makes the market relatively small. Canada 
has in recent years entered into new free trade agreements, including the US-
Mexico-Canada Agreements (USMCA) with the US and Canada (a revision of 
the North American Free Trade Agreement) and the EU-Canada Comprehen-
sive Economic Trade Agreement (CETA). Being the smaller economy in these 
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agreements, however, may limit Canada’s ability to ratchet standards upwards in 
partner countries through the implementation of new domestic regulations. Can-
ada’s largest trading partner is the US in terms of both imports and exports, 
which should indicate vulnerability to US pressure to adopt regulatory policies, 
such as a NAP (although in this particular case, the US Government, as discussed 
above, has been eager to promote NAPs among trading partners, suggesting that 
Canada should have been subject to competitive pressures to have its own NAP). 
Canada’s next largest export markets are China, the UK, Japan, and Mexico, while 
Canadian imports come primarily from China, Mexico, Germany, and Japan.691 

Canada meets the scope conditions for producing a California effect to some 
extent and could have used its trade relations to steer the direction of policy dif-
fusion, although success may have been limited by its relative market size. The 
author finds no other evidence in relevant Government documents or websites, 
nor in interviews with stakeholders, that the Canadian Government has been 
particularly concerned with business and human rights regulations in other coun-
tries. There is thus no strong support for the competition motivation, as the 
Government does not appear to have been concerned with what foreign govern-
ments do or do not do to manage the human rights impacts of their firms. 

6.2.2.4 Domestic lock-in 
If the domestic lock-in motivation holds, then domestic political instability or 
uncertainty could explain early adoption. A government may seek to lock in re-
forms to prove itself credibly committed to human rights norms after upheaval. 
A government may also face imminent loss to a political opponent who does not 
share the incumbent’s policy preferences and therefore assumes the risks associ-
ated with early adoption in order to ensure that the policy is in place to complicate 
future governments’ ability to roll back the policy. In the case of a laggard such 
as Canada, one should determine whether there was a perceived need for the 
Government to lock in a business and human rights policy at any point during 
the period under study. This section shows that while the two dominant political 
parties differ considerably on the issue of business and human rights, neither 
appears to have felt it necessarily to tie the hands of future governments. The 
governing Liberal Party is more likely to prefer having a NAP than the Conserva-
tive opposition, which rejected efforts to implement a similar policy in the past, 
but the Liberals not shown any real interest in developing such a policy. As the 
Liberals have throughout Canadian history rarely been out of power for long, 
they may rarely feel an urgency to lock in policies generally. 

Canada is a peaceful country with no recent history of violent conflict or at-
tempted overthrows of the Government, and politics are generally very stable. 
The country gained full independence from the UK (although Queen Elizabeth 
II remains Head of State) in 1931. Power has alternated between the center-left 
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Liberal Party and the Progressive Conservative Party (now merged into the Con-
servative Party), with the Liberals rarely falling out of power for long, having 
governed without interruption from 1935-1957 and again from 1963 until 1984, 
barring only a few months out of government. At certain points in time, other 
parties have gained significant power and become the official opposition or sup-
ported minority governments, although never gaining a majority themselves or 
retaining influence for long: such parties include the separatist, social democratic 
Bloc Québécois, the right-wing populist Reform Party, and the social democratic 
New Democratic Party. After Harper became Prime Minister in 2006, Canadian 
government policy began shifting markedly to the right, taking an even sharper 
right turn after another election victory in 2011, when Harper started pursuing 
his agenda more forcefully.692 

By the end of Harper’s final term in office ahead of the October 2015 election, 
the three largest political parties – the Liberal, Conservative, and New Demo-
cratic Parties – were all in close contention, with the New Democratic Party lead-
ing by a slim margin in polls. The Conservative Party, previously dominant, had 
begun to suffer significant damages to its popularity after, among other factors, 
a scandal in the Senate and a global slump in oil prices, tipping the economy into 
recession. Political watchers mostly argued that in the weeks leading up to the 
election, it was too close to call.693 In the end, the Liberals won an outright ma-
jority – 184 of 338 seats – in the House of Commons, ending a decade of Con-
servative rule and surprising election watchers, who had expected a minority gov-
ernment regardless of the victorious party. Justin Trudeau became Prime Minis-
ter, promising to implement an ambitious agenda of progressive reforms. Canada 
has a first-past-the-post system of Westminster parliamentarism, meaning that 
the Liberals needed only to get the most votes in the most jurisdictions for this 
outcome, regardless of the national popularity of the NDP; the Liberals had also 
promised at that time that future elections would abandon the first-past-the-post 
voting system.694 

After the end of its first term in office, the Trudeau government lost popular-
ity, having been embroiled in scandal and broken promises. Trudeau was seen as 
having interfered in a criminal corruption case, attempting to obstruct justice in 
the prosecution of engineering firm SNC-Lavalin for alleged bribery. The Liber-
als also failed to abolish first-past-the-post voting. At the beginning of 2019, the 
party lost significant popularity but had by early October regained lost ground, 
polling in a statistical tie with the Conservatives. It was expected that the Liberals 
would remain in Government after the October 2019 election, while potentially 
losing their parliamentary majority and having to rely on smaller parties for sup-
port. The Liberals’ and Conservatives’ campaign promises in 2019 differed 
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sharply on key relevant issues. For example, as noted above, the Liberals pro-
posed more extensive environmental regulations; the Conservatives were fiercely 
opposed and wanted to start additional oil pipeline projects.695 The Liberals did 
remain in government but lost their parliamentary majority, winning 157 of 338 
seats in the Commons and leading analysts to determine that political stability 
was likely to deteriorate between 2020-2023. The Liberals ruled out a formal co-
alition arrangement, preferring instead to negotiate legislation with other parties 
on a case-by-case basis, risking the potential for a snap election during the four-
year term.696 

At the time this thesis was completed March 2021, the Liberals remain in 
power but face political challenges related to managing the economic and fiscal 
fallout of the COVID-19 pandemic, as well the public health impacts of the virus. 
Opinion polls had mostly shown broad approval of Trudeau’s handling of the 
pandemic, and the Government has mostly been viewed favorably by the public 
for providing emergency financial support for affected individuals and busi-
nesses, although opposition parties were working to turn public sentiment against 
the Liberals, blaming the Government for shortages of COVID-19 vaccines and 
an expansion of the state’s role in the economy. Although the Government lacks 
a parliamentary majority, it requires the support of only one of three opposition 
parties to pass legislation, making governance relatively simple. On many issues, 
especially environmental and other regulations, the Liberals have substantial sup-
port from the New Democratic Party and Bloc Québécois.697 

The evidence generally does not suggest that the domestic lock-in motivation 
should have applied in Canada. During the Harper years, it became clear that the 
Government did not want to implement new business and human rights policies; 
as noted above (see normative section), the Government was initially receptive 
to the idea of something akin to a NAP but quickly backed down in the face of 
corporate lobbying against it. So, no NAP should have been expected prior to 
2015. The Liberals have been more open to the idea of business and human rights 
policy, but they have no comprehensive approach to the issue and have not ex-
pressed any inclination to develop one. Regardless of the current government’s 
position on business and human rights, there is no urgent need to lock in such a 
policy. While the Official Opposition – the Conservative Party – is hostile to 
many Liberal goals, including environmental regulation, the Liberals have sup-
port from other parties in Parliament. They have also rarely been out of power 
for long, suggesting that they do not need to worry as much as parties in other 
countries about having only a narrow window of opportunity to implement their 
policy preferences. 
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6.3 Comparative analysis 

6.3.1 Normative motivation 
There is some evidence for the normative motivation in both cases discussed 
above, but crucial theorized components differ in each case. In something of a 
paradox, the early adopter in this comparison is less normatively committed to 
human rights than the laggard, as measured by international legal commitments. 
The US has not ratified most of the relevant international human rights treaties, 
whereas Canada has ratified all of them, although it has sometimes been one of 
the last states to do so. Treaties that the US has neglected to ratify include the 
ICESCR, one of the two covenants that enshrine the Universal Declaration of 
Human Rights in hard law, indicating a significant difference between the two 
states’ commitments. Canada has also scored slightly higher than the US has in 
the CIRI dataset, showing that it performed better at protecting against human 
rights abuses. These data notably cover the Bush and Harper years, when the 
countries were each seen to be performing relatively worse on human rights than 
in preceding or following years. 

The two states are both members of the same relevant international organiza-
tions, although the US has generally been more reluctant to multilateralism than 
has Canada. Both states also received visits from the UN Working Group on 
business and human rights, which recommended that both the US and Canadian 
Governments adopt NAPs. The US appears to have been more influenced, an-
nouncing the commencement of a NAP development process shortly after the 
Working Group made its visit. More than two years after the Working Group’s 
mission to Canada, the Government of Canada has taken no steps to initiate such 
a process. 

While the international commitments of both states contradict expectations 
for early adoption, the roles of domestic actors in shaping their respective gov-
ernment’s preferences could be the crucial distinction between the US and Can-
ada in terms of the normative motivation. Both countries’ firms appear to have 
relatively average levels of respect for human rights based on the limited available 
data for corporate participation in the UNGC and benchmarking by the CHRB. 
US business, however, appears to have encouraged the Government to develop 
and adopt a NAP, writing letters to the State Department to press for a policy 
that would level the playing field among domestic firms and internationally. US 
companies lobbied against binding legislation in the first instance, but the avail-
able evidence shows clearly that they supported the Government’s plan to adopt 
a new policy on business and human rights. Canadian companies, however, lob-
bied fiercely against the adoption of a policy largely akin to a NAP in 2006 in the 
form of the National Roundtable recommendations, and the Canadian Govern-
ment has avoided implementing these recommendations or a similar policy ever 
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since. Canadian business has continued to resist the Government’s efforts to im-
plement a business and human rights policy of almost any kind: while a policy as 
comprehensive as a NAP has yet to materialize, industry associations fought suc-
cessfully in 2018-2019 to dilute the powers of an ombudsperson for responsible 
business conduct. They have also been unconcerned with domestic implementa-
tion of the UNGPs, which US business broadly supports. 

The approach of civil society has also differed markedly in the two countries, 
although their end goals may be similar. US civil society lamented the relative 
dearth of binding regulations in the US NAP, in addition to highlighting other 
problems and shortcomings of the policy. Ultimately civil society still encouraged 
the process of developing the NAP and welcomed its adoption, although noting 
that it amounted to too little. Canadian civil society has been heavily engaged on 
the issue of business and human rights, lobbying the Government for stricter 
rules on human rights due diligence for Canadian companies operating overseas 
and for a powerful ombudsperson. That the National Roundtables process was 
done largely in vain, however, has turned Canadian civil society away from the 
idea of developing a NAP. NGO activists in Canada appear to feel that they have 
already gone through this process and that the report issued at its end remains 
relevant today (a claim with which the UN Working Group agrees). There is thus 
little appetite to press the Canadian Government to replicate an identical process, 
as corporations already rejected and defeated the minimum proposals that civil 
society would be willing to accept in a NAP. With business opposed to a more 
comprehensive business and human rights policy for Canada, and civil society 
reluctant to exhaust resources on a repetitive process that has proven mostly 
fruitless, there is no meaningful pressure 
in Canada that might lead to a NAP. 

Both countries are generally open to regulating companies to achieve social 
goals, suggesting that domestic political economy is not a major explanatory fac-
tor in the differing outcomes for early adoption and lagging. The US was, despite 
its reputation for free market liberalism, a heavily regulated economy at the time 
of NAP adoption, and the US Government has regularly intervened or legislated 
to ensure that companies act responsibly. Canada is also governed by a party that 
has overseen significant neoliberal reforms, but it remains a country where busi-
ness is regulated on social issues by the Government and where there is a long 
tradition of government intervention in the economy. During the eight-year pe-
riod leading up to the adoption of the US NAP and for the most recent five years 
in Canada, both countries have also been governed by political parties that have 
been explicitly open to some binding human rights regulations for corporations. 

6.3.2 Reputation motivation 
Canada is, and the US was at the time of NAP adoption, governed by parties 
who sought to reverse the negative human rights reputations of their predeces-
sors in some areas and, in the case of Canada, to maintain a positive human rights 
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reputation in other areas. NGO reporting indicates that both countries had seri-
ous human rights problems during the period studied, while the US’ human rights 
record contained a more extensive list of violations than that of Canada. The 
Canadian Government, however, appears to have come under significant and 
increasing criticism from treaty bodies and other international human rights ex-
perts in recent years. Notably, Canada is signatory to more treaties than the US 
and is thus subject to more regular international criticism. 

After eight years of the George W. Bush administration, Barack Obama’s ad-
ministration set about attempting to reverse reputational damage in the area of 
human rights. While there is no concrete evidence that this explains the adoption 
of the US NAP, it does appear to have been part of a broader campaign during 
the Obama years to expand the human rights focus of US foreign policy and 
improve the US’ image abroad. Similarly, after a decade of rule by Stephen Har-
per that tainted the sterling Canadian reputation for human rights, the current 
Liberal government of Justin Trudeau has set about deploying lofty rhetoric and 
ambitious policy goals in a bid to restore Canada’s human rights reputation. 
There were relatively high numbers of allegations of human rights abuses against 
firms headquartered in both countries, as well as a number of legal cases against 
both countries’ firms, suggesting some reputational damage had occurred in both 
countries. 

The reputation motivation might have been even more present in the Cana-
dian case than in the US case. In addition to NGOs’ reporting more criticism of 
Canada from international actors, the Government of Canada was apparently 
very concerned with having a positive reputation on business and human rights 
specifically. The US Government, in the years preceding NAP adoption, was in-
deed pushing to improve its human rights reputation, but there is no clear link 
between this campaign and the early adoption of a NAP. The Canadian Govern-
ment, however, took the initiative to work with civil society on creating an om-
budsperson to investigate the human rights abuses of Canadian business only 
after the Government’s reputation came under fire when a New York Times story 
about its failure to hold business accountable for human rights violations in Gua-
temala was published on the front page. Canada clearly not only has a typically 
excellent human rights reputation, but its government apparently cares a great 
deal when that reputation is put at risk in foreign (especially US) media. The 
evidence for the reputation motivation is thus even stronger in the Canadian case, 
although the Government has not taken steps to develop a NAP. 
 

6.3.3 Competition motivation 
In terms of the economic scope conditions for effectively triggering a race to the 
top, Canada would appear to be somewhat more aligned with theoretical expec-
tations than the US. Its openness to trade, measured as a percentage of GDP, 
dwarfs that of the US. While nearly-two thirds of the Canadian economy is linked 
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to trade, scarcely more than one-fourth of the US economy is trade-based. Yet 
the US, as the world’s largest economy, still represents such a colossal market 
that foreign actors are likely to be willing to adjust to US standards to gain or 
retain market access. It may even have more ability to trigger foreign policy ad-
justment than Canada. Taking US economic might into consideration, both 
countries have some opportunity to start a global race to the top and control 
where on the Pareto frontier of policy innovations in the area of business and 
human rights other states end up. 

The US sought explicitly to export business and human rights policy abroad, 
as stated clearly in the NAP. The US Government apparently sought to encour-
age other governments to hold their firms accountable for human rights abuses 
through policy and law, and also to encourage companies worldwide to improve 
their self-regulation. This intention was made clear in US business and human 
rights policy even before a NAP was developed. Moreover, US business pressed 
the Government to ensure that the NAP included measures to promote a race 
to the top globally. If, as is theorized in the normative motivation, lobbying by 
domestic actors, including industry, affects the Government’s decision to be an 
early adopter of a particular policy, then the case for the competition motivation 
in the US is also strengthened. 

Canadian business, or at least larger industry associations that represent huge 
swathes of the private sector, did not pressure the Government to implement the 
UNGPs or other business and human rights policies at all. No other evidence 
emerges to suggest that Canada was concerned with having a global level playing 
field in the area of business and human rights, nor with otherwise controlling the 
direction of policy diffusion in this area. 
 

6.3.4 Domestic lock-in motivation 
There is no concrete evidence for or against the domestic lock-in motivation in 
either case, although both countries have alternated between being governed by 
leaders with strongly divergent approaches to business and human rights. The 
Obama administration adopted the US NAP one month after an election in 
which the governing party’s presidential candidate lost to Donald Trump – a 
candidate who campaigned on a pro-private sector platform and touted his ex-
perience leading a privately-owned company with extensively documented hu-
man rights abuses. While Trump was not even expected to be on the 2016 ballot 
for the Republican Party when the NAP process began in 2014, his victory could 
have spurred the Democratic-run State Department to rush through the adop-
tion of the NAP. There is, however, no confirmatory evidence that this occurred. 

Similarly, in Canada, Trudeau became Prime Minister after a decade in which 
the Harper Government had rejected advancing Canadian business and human 
rights policy, despite initially appearing to embrace it. Trudeau’s Liberal Party 
campaigned on a pro-human rights platform with promises for some business 
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regulations for human rights, which were not shared by the Conservative Party. 
Yet the Trudeau Government has so far taken no steps to adopt a NAP, suggest-
ing that there was no rush to lock in any such policy. Also, while Canadian politics 
have shifted in the past two decades, the Liberals have seldom been out of power 
for more than a single parliamentary term since Canada gained full sovereignty 
in the 1930s. It is conceivable that this party rarely sees the need to tie the hands 
of future governments, since history should have conditioned them to expect to 
regularly feature in those governments. 

Thus, both countries have seen a contrast in approaches to business and hu-
man rights by the mainstream center-left and center-right parties. They have also 
seen center-left parties come to power under the leadership of charismatic young 
liberals, while their center-right opponents have drifted towards the far right. 
Despite these shared traits that could suggest a lock-in effect, there is no evidence 
that this was an express motivation for either government, although circumstan-
tial evidence in the US suggests that the timing of an election at least encouraged 
the Government to push the NAP over the finish line. To the extent that the US 
Government under Obama’s leadership saw a need to lock in business and hu-
man rights policies, the fact that Canada has had more one-party dominance than 
the US could also explain why there is less of a rush for the Canadians to be an 
early adopter than for their neighbor to the south. 
 

6.3.5 Conclusions 
The comparison of the US and Canada raises interesting, sometimes paradoxical 
findings that highlight the importance of several specific factors. There is some 
evidence for all four theorized motivations in the US case, and the evidence for 
the competition motivation is especially strong. While the evidence for a compe-
tition or domestic lock-in motivation in Canada is largely lacking, there is strong 
evidence for the normative and reputation motivations, with the important ca-
veat that the normative concerns were not empowered by domestic actors for 
case-specific reasons. These findings suggest the importance of the competition 
and domestic lock-in motivations as components of a theoretical framework for 
early adoption. They also raise the question of the importance of hegemony and 
market dominance for early adoption and for the competition motivation in par-
ticular. The comparison also reveals that reputation alone may be insufficient to 
motivate early adoption – even when international human rights experts explicitly 
noted the potential reputational damage if Canada did not adopt a NAP urgently, 
the Government resisted doing so. 

Canada is, by virtually all metrics, more normatively committed to human 
rights than the US. Canada has ratified all of the international human rights trea-
ties that the UNGPs define as the minimum acceptable list of human rights for 
companies to respect; the US has ratified only three. Canada also performed bet-
ter than the US on average in the most recent years of the best available human 
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rights metrics. Both governments also share a similar level of embeddedness in 
the international community of states concerned with business and human rights; 
interestingly, the socializing effects that may have motivated the US to implement 
UN guidelines also encouraged it to then upload those policies to other IOs, such 
as the OECD, which socialized their own member states and prospective mem-
bers into adopting similar policies (see Chapter Five on Colombia’s OECD ac-
cession process). 

The role of domestic actors in empowering policy innovations seems to be 
the crucial distinguishing factor: while US business pointedly lobbied against ex-
tensive, binding regulation, it accepted some degree of regulation as inevitable 
and was generally supportive of adopting some kind of NAP, especially for the 
purposes of prompting a race to the top. Civil society in the US was disappointed 
with the lack of robustness in the NAP, but still lobbied for business and human 
rights policies and supported the NAP development process. In Canada, business 
fought against implementation of recommendations similar to a NAP and has 
otherwise been unengaged in pressing the Government to implement the 
UNGPs in national policy. If the National Roundtables recommendations can 
be thought of as analogous to a NAP, Canada would have been a total pioneer, 
adopting such a policy even prior to Ruggie’s drafting the Protect, Respect and Rem-
edy framework. Canadian civil society, feeling that it has already gone through the 
NAP process, is reluctant to do so again, lest it should arrive at a watered-down 
version of the recommendations previously agreed with the business community. 
Nonetheless, civil society does support expanded business and human rights reg-
ulations in Canada. The primary conclusion from these findings is that business 
lobbying may be especially powerful as a means of shaping a government’s nor-
mative preferences and thus has the ability to impede early adoption that might 
have otherwise occurred. Moreover, the lack of empowerment of a policy from 
domestic actors – or the active resistance of it – may negate other normative 
concerns of the Government; excluding this factor, Canada should have been 
expected to be highly normatively motivated to become an early adopter of a 
NAP. 

There is also substantial evidence for the reputation motivation in each case, 
especially Canada. Both governments had been criticized extensively for their 
human rights records, although Canada had generally had a consistently positive 
record overall. Both the Obama administration in the years leading up to NAP 
adoption in the US and the current Trudeau government in Canada worked pro-
actively to improve their countries’ human rights reputations after suffering dam-
age from conservative predecessors. The evidence in the US case is somewhat 
circumstantial; there was at the time the NAP development process was launched 
a broader campaign already underway to improve the US reputation through the 
adoption of new human rights policies. Given that Canada has a particularly bad 
reputation in the specific area of business and human rights and a generally pris-
tine reputation overall, and that the Government has reacted with sensitivity 
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when that reputation suffered damage in the foreign press, its laggard status is all 
the more surprising. 

For the US, the strongest motivation appears to be the competition motiva-
tion. The NAP states explicitly that the desire to foster adoptions of business and 
human rights policies abroad is a major goal of the NAP; “leading by example” 
is even the first category of action that the NAP delineates. Business lobbying 
for a (softer) NAP even focused explicitly on leveling the global playing field by 
ratcheting up standards on human rights due diligence for foreign firms. There 
is no equivalent evidence in the Canadian case suggesting that the Government 
was interested in the regulation of business by foreign governments. This finding 
strengthens the case for the competition motivation as an essential component 
of a theoretical framework for early adoption: the early adopter sought to control 
the direction of policy diffusion abroad, while the laggard has no obvious public 
concerns with the actions of other governments on this issue. For the US, one 
should also consider its hegemonic status and global market dominance. As the 
world’s largest economy, even a relatively narrow slice of the US market is a huge 
opportunity for foreign companies that would seek to raise their standards to 
gain or retain access. Other governments might thus be willing to adopt US-
backed policies that they might not otherwise support, especially if doing so 
might help to secure a free trade or other agreement with the US. The US has 
influence and power that other governments likely do not have when acting uni-
laterally, and it thus makes sense that the competition motivation holds particu-
larly well for this case. 

Both countries have effectively a two-party system, although in the past two 
decades, Canada has had spells in which smaller third parties rose to become the 
Official Opposition. The two major parties diverge significantly on questions of 
human rights and business regulation in both the US and Canada, with the cen-
ter-left parties of each country being more in favor of business and human rights 
policy. The evidence for a lock-in effect in the US is circumstantial but fairly 
clear, as the party controlling the Government was, at the time of early adoption, 
on its way out of power, and the incoming President was known for opposing 
regulation generally and having personally overseen corporate violations of hu-
man rights at a company that does not publicly disclose any human rights policies 
or management practices. In Canada, the governing party has not shown an in-
terest in adopting a NAP, but it remains more open to business and human rights 
policy than the opposition and made some pledges towards regulating companies 
on indigenous rights issues. Yet this party is rarely out of power for long and may 
see no need to hastily tie the hands of future governments: the Liberal Party of 
Canada likely feels it can afford to take time learning lessons from other coun-
tries’ experiences with NAPs before rushing to adopt one of its own; if the party 
does end up out of power, it can reasonably expect to form a government again 
in the near-term future. 

In this comparison, there was some evidence for all four of the theorized mo-
tivations for early adoption in the case of the US, and for parts of the normative 
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and reputation motivations in the case of Canada. Although the US is less com-
mitted to international human rights standards than Canada, the Canadian case 
lacks an apparently crucial element: domestic actors’ support. Canadian business 
is uninterested in the UNGPs, while civil society support for a NAP is, given 
conditions endemic to Canada, ambivalent at best. The reputation motivation 
holds in both countries as well, and it may even be more pronounced in Canada 
given clear evidence that the Government has shown concern about reversing its 
international reputation for human rights. The competition motivation is espe-
cially powerful in explaining adoption in the US, with the Government having a 
clear, industry-backed agenda to promote business and human rights policy 
among other states. The findings from this analysis also suggest that US eco-
nomic power makes it more – perhaps even uniquely – able to influence the 
actions of other governments, creating prime scope conditions for the competi-
tion motivation. On the final motivation, both governments have been run by 
parties with significantly divergent views on business and human rights, and while 
there is no solid evidence linking the NAP adoption to the timing of the 2016 
election, there was certainly more reason in the US for tying the next govern-
ment’s hands than there is today in Canada. Ultimately, this comparison suggests 
that absent two of the motivations, a government may be significantly less likely 
to become an early adopter. It also attests to the considerable influence of interest 
group lobbying, at least in Western capitalist democracies. 
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7. Look What You Made Me Do – France & 
Sweden 

The Swedes take evident pride in Sweden’s uniqueness, its vanguard role on the 
international scene. Sounds rather American, doesn’t it? But theirs is a very differ-
ent kind of pride. …Swedes see themselves as exemplary in a more passive style. 
They are neither in a position nor disposed by temperament to export aggressively 
what they practice… but confidently await the inevitable moments of history that 
will lead other nations to imitate them. 
– Susan Sontag 
 
The state of political-ideological conflict in France in the late 2010s illustrates to 
perfection the indeterminacy and profound instability of the system. 
– Thomas Piketty 

 
 
This chapter differs from the other case study chapters included in this thesis in 
that it analyzes two governments who are both early adopters of National Action 
Plans (NAPs) for business and human rights: the French Republic and the King-
dom of Sweden. The two countries have a lot in common, as this chapter should 
demonstrate, although their systems for policymaking differ, and there is a sig-
nificant population disparity between them. Of interest for this thesis is that their 
policy outcomes differ considerably, even though both are early adopters. The 
French NAP is extensive and includes concrete policy proposals. Most signifi-
cantly, it focuses heavily on implementing and enforcing mandatory human rights 
due diligence legislation that was adopted as French law only a few months be-
fore the NAP became official policy, winning plaudits from civil society. The 
Swedish NAP, however, was criticized by nongovernmental stakeholders for be-
ing vague and aspirational, focusing instead on nation branding and the promo-
tion of business and human rights overseas without clarifying the responsibilities 
of business. 

The variation in NAP content is the starting point for this chapter and informs 
its role within this thesis. While other comparative cases in this thesis examine 
adoption vs. non-adoption in different regional and economic development con-
texts, this chapter extends the theoretical framework further to investigate 
whether it has any explanatory power for understanding what type of early adop-
tion a government makes. Early adopters are by definition not presumed to be 
learning (much) from previous adopters’ experiences, so their policies should not 
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be expected to be uniform. But why do they choose the policy styles that they 
choose? This question is important to answer since, as the theoretical framework 
should indicate, different styles of regulatory policy could be informed by distinct 
motivational logics – and could influence future diffusion. 

The chapter finds evidence for all of the motivational logics in the case of 
France, and for three of the motivational logics in the case of Sweden. Normative 
motivations provided at least scope conditions for early adoptions by both gov-
ernments: they are generally committed to human rights protection and perform 
comparatively well in fulfilling their commitments. This motivation, however, 
does not especially explain the different regulatory styles adopted. In France, rep-
utational concerns and the perceived rewards of a positive business and human 
rights reputation interacted with stakeholders’ push for a left-wing government 
to lock business and human rights policy in place, thereby securing adoption of 
the NAP and passing related mandatory human rights due diligence legislation. 
The reputation and domestic lock-in motivation, as in other cases in this thesis, 
interacted to produce an early adoption, and possibly gave the French Govern-
ment the political impetus to accept risks associated with a more stringent policy. 
Sweden, however, appears to have been mostly concerned with maintaining a 
positive reputation, positioning its NAP explicitly as a branding exercise and vir-
tue signal. 

There is also evidence that the competition motivation applied in both states, 
as the French NAP included provisions on uploading mandatory human rights 
due diligence to the international level, including through the EU and UN and 
through bilateral promotion of the French approach to business and human 
rights. The Swedish NAP was also designed with the express intent to foster 
adoptions of similar NAPs overseas, potentially indicating Sweden’s desire to 
promote likeminded policy plans abroad in lieu of more binding regulations dif-
fusing widely. It is shown that Sweden was unconcerned with the substantive 
content of other governments’ NAPs, provided that they did adopt them – nor 
was it particularly concerned with the substantive content of its own NAP. The 
chapter argues that there are two main takeaways from a comparative analysis of 
the NAPs: first, that domestic political concerns and the desire to tie the hands 
of future governments is an especially powerful motivation that can surmount 
obstacles to early adoption even of uniquely stringent policies, especially when it 
interacts with reputational concerns; second, that there is limited evidence that 
regional laggards or governments with softer rules merely exhibit social camou-
flage or are necessarily “insincere”, but they may indeed be motivated to ensure 
that softer regulations become the preferred Pareto-optimal policy solution in-
ternationally. 

The chapter proceeds as follows. Both cases are examined separately, first ex-
plaining the contents of their respective NAPs and the processes for developing, 
adopting, and implementing these policies. After explaining the contents and 
processes, additional contextual information is assessed for each case, sorted ac-
cording to the four motivational logics of the theoretical framework proposed 
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for explaining early adoption. The author then conducts a comparative analysis 
of the two cases and concludes. 

7.1 French Republic 
The case of France is especially interesting because the French Government 
adopted a uniquely detailed NAP with concrete policy proposals and action 
points. It was, as noted, linked directly to legislation requiring larger firms with 
French operations to assess and report on their human rights impacts. This case 
thus looks at the specific content of the NAP that makes it uniquely strong and 
the particular processes that went into developing and passing it, highlighting 
especially the prominent role of the French national human rights institution 
(NHRI). The case then assesses the French Government’s early adoption using 
each of the explanatory motivations theorized in Chapter Three. It is shown that 
France does exhibit evidence for all four motivations, and the evidence is quite 
strong in all four categories, but perhaps especially for reputation and domestic 
lock-in, which also interact. 

7.1.1 National Action Plan 
France’s National Action Plan for the Implementation of the United Nations 
Guiding Principles on Business and Human Rights (UNGPs) is distinct from 
most other NAPs in the specificity of its policy proposals,698 but also in that both 
its adoption and content are intertwined with Loi no 2017-399 du 27 mars 2017 
relative au devoir de vigilance des sociétés mères et des entreprises donneuses d’ordre (the Duty 
of Vigilance Law). This law applies to any company established in France that at 
the end of two consecutive financial years employs at least 5,000 employees 
within the company head office and its direct and indirect subsidiaries and has a 
head office located on French territory, or that employs at least 10,000 employees 
within the company and its direct and indirect subsidiaries, regardless of whether 
its head office is in France or abroad. The law requires that such companies must 
develop and implement a “vigilance” plan that includes: a risk map identifying 
and assessing human rights and environmental risks relating to the company and 
its subsidiaries; an explanation of procedures to regularly assess risks; actions the 
company takes to mitigate these risks; an alert mechanism to potential harm; and 

                                                      
698 Ministry of Foreign Affairs and International Development of the French Republic, National 
Action Plan for the Implementation of the United Nations Guiding Principles on Business and Human Rights 
(Paris, 2017), https://mk0globalnapshvllfq4.kinstacdn.com/wp-content/up-
loads/2017/11/france-nap-english.pdf, accessed 1 June 2018. The author used the official Eng-
lish translation of the plan.  
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monitoring and evaluation mechanisms.699 The development and adoption pro-
cess for the NAP largely overlaps French Parliament’s drafting and passing of 
the Duty of Vigilance Law. While these two documents resulted from separate 
political processes, implementation of the law is a central component of the 
NAP, having been incorporated into many planned actions, and the NAP bol-
sters the law by focusing on other aspects of French policy. It is remarkable that 
the NAP includes such extensive reference to the Duty of Vigilance Law pro-
vided that the former was only formally approved by the Government about one 
month after the law was passed. 

Business and human rights came onto the policy agenda in France during John 
Ruggie’s first mandate period (2005-2008) at the UN, well before the UNGPs 
were drafted. Emmanuel Decaux, a legal scholar and long-time member of the 
Commission nationale consultative des droits de l’homme (National Consultative Com-
mission on Human Rights; CNCDH), France’s national human rights institution 
(NHRI), and Michel Forst, then Secretary-General of CNCDH and later UN 
Special Rapporteur on the situation of human rights defenders until 2020, be-
came heavily involved with Ruggie’s work at the UN.700 In 2008, CNCDH com-
missioned research on the topic of business and human rights, hiring associate 
professor Olivier Maurel of University of Paris-XII to produce a report. Maurel’s 
report was extensive, and CNCDH added an appendix to the report announcing 
its opinion on the issue of business and human rights. The opinion was lengthy 
and included a number of provisions on the role of the State and of business in 
ensuring that human rights are not violated by corporate conduct and that rem-
edies are available when rights are violated. The main recommendation was that 
the Government should define and implement a French strategy on the corpo-
rate responsibility for human rights, “taking fully into account the respect and 
promotion of all internationally recognized human rights.”701 CNCDH thus 
brought business and human rights onto the French policy agenda and made the 
initial push for a strategy that was to become the NAP several years before the 
UN Guiding Principles (UNGPs) were finalized and before various international 
organizations (IOs) began to promote NAP adoption. 

The French Government asked CNCDH to make recommendations on cre-
ating a NAP, issuing a formal request for an opinion in February 2013. CNCDH 

                                                      
699 Loi 2017-399 du 27 mars 2017 relative au devoir de vigilance des sociétés mères et des entre-
prises donneuses d’ordre (Journal Officiel de la République Française, 2017), 2017-399, 
https://www.legifrance.gouv.fr/affichTexte.do?cidTexte=JORFTEXT000034290626&categori-
eLien=id, accessed 13 Sept. 2019. 
700 C.B. Roche (Conseillère, Commission nationale consultative des droits de l’homme), inter-
viewed by I. Higham in Paris, France, 25 June 2018. 
701 Commission consultative des droits de l’homme, “Annexes”, La responsabilité des entreprises en 
matière de droits de l’homme, Les Études de CNCDH (2008), https://www.cncdh.fr/sites/de-
fault/files/etude_responsabilite_des_entreprises_vol_1_0.pdf, accessed  
14 Sept. 2019, p. 243. 
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issued those recommendations in October 2013.702 The Government then set up 
an inter-ministerial working group on the basis of the CNCDH recommenda-
tions, and the process continued to be steered largely by the NHRI. This group 
drafted a NAP that was debated and supplemented with input from the Plate-
forme RSE – an initiative to support dialogue and consultation between different 
actors in France with an interest in corporate social responsibility (CSR), estab-
lished by the French Prime Minister in 2013 with support from the European 
Commission703 - which included representatives from business, civil society, pub-
lic authorities, Parliament, and local government. The proposals from CNCDH 
were then examined by a working group, chaired by the Ambassador for CSR, 
that included the Ministries of Foreign Affairs and International Development, 
Economy and Finance, Labor, and Environment and Sustainable Development. 
In addition to supplementation from Plateforme RSE, numerous stakeholders 
were consulted in drafting the NAP and were invited to submit opinions; a total 
of 12 stakeholder meetings were held between November 2015 and June 2016.704 
The 2013 recommendations from CNCDH had also included stakeholder input 
from business, civil society, academia, law, industry, and government agencies.705 
CNCDH joined Plateforme RSE in spring 2015 and began to work on the NAP 
in tandem with the Plateforme RSE secretariat through the summer of 2016.706 

On April 26, 2017 – two months after President François Hollande signed the 
Duty of Vigilance bill into law after multiple readings in the National Assembly, 
the lower house in France’s bicameral Parliament – the Government adopted the 
final NAP as official policy.707 The NAP provides CNCDH a mandate to monitor 
and evaluate implementation of the plan; the NHRI would work as an independ-
ent administrative authority to advise, monitor, and evaluate the Government’s 
policy, with implementation evaluated through periodic reporting.708 According 
to Céline Roche, who led CNCDH’s work on the NAP, the first evaluation of 
the implementation of the NAP was as of June 2018 not on track to be completed 
until 2020 due to the need to conduct many interviews with relevant stakehold-
ers. Roche was then working on the evaluation in collaboration with Ambassador 
Geneviève Jean-van Rossum, France’s then Ambassador for CSR. Roche also 
planned to use the evaluation period to raise awareness of the NAP, which ex-
tends beyond the company-level requirements of the Duty of Vigilance Law to 

                                                      
702 Roche interview; “Entreprises et droits de l’homme”, Commission consultative des droits de 
l’homme (25 Oct. 2013), https://www.cncdh.fr/fr/publications/entreprises-et-droits-de-
lhomme, accessed 20 March 2020. 
703 “Présentation de la Plateforme RSE”, France Stratégie, https://www.strategie.gouv.fr/actual-
ites/presentation-de-plateforme-rse, accessed 20 May 2018. 
704 “France”, Danish Institute for Human Rights, National Action Plans on Business and Human 
Rights, https://globalnaps.org/country/france/, accessed 16 Oct. 2019. 
705 “Entreprises et droits de l’homme”, CNCDH. 
706 Roche interview.  
707 “France”, Danish Institute for Human Rights. 
708 Ministry of Foreign Affairs and International Development of the French Republic, National 
Action Plan. 
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many parts of the State, given her perception that the NAP was largely un-
promoted by the Government upon adoption.709 Thus, there was little available 
information at the time of writing on how the NAP has been implemented or 
whether it has significantly affected government practices. The Duty of Vigilance 
Law is, however, now being tested in French courts, as at least one high-profile 
lawsuit was launched by NGOs against petroleum giant Total for failing to re-
spect the law in its operations in Uganda. Even in the implementation of this law, 
however, there was confusion over which courts have jurisdictional competence 
in hearing the case.710 

The NAP is divided according to the three pillars of the UNGPs: the state 
duty to protect, the business responsibility to respect, and the need for access to 
remedy. The NAP’s provisions span the breadth of French public administration, 
and it is further structured according to levels of governance. Within the first 
pillar, the NAP focuses on the international dimensions of business and human 
rights. It claims that France has implemented policy guidance from – and com-
mits France to promoting business and human rights within – the UN, Interna-
tional Labour Organization (ILO), Organization for Economic Cooperation and 
Development (OECD), International Organization for Standardization (ISO), 
and Organisation pour la Francophonie (OIF). Actions at the international level in-
clude: participating in the work of the UN intergovernmental working group 
mandated to elaborate an international legally binding instrument on business 
and human rights, encouraging other governments to implement relevant human 
rights conventions and standards through IOs, and encouraging embassies to be 
vigilant with respect to the human rights impacts of French economic actors.711 

At the European level, the NAP focuses both on the Council of Europe and 
the EU. Actions include: making human rights a requirement in corporate non-
financial reporting following the transposition of the EU’s directive on non-fi-
nancial disclosure; promoting human rights due diligence at the European level 
and encouraging the creation of a common EU framework based on the Duty of 
Vigilance Law adopted in France; and ensuring that there is inter-ministerial co-
ordination on business and human rights in Europe and European institutions. 
The NAP states that the French Government undertakes efforts to promote the 
UNGPs in its trade relations with other states and confirms its commitment to 
these norms when signing trade and investment agreements. The NAP also states 
that the Government works with European partners to ensure that trade and 
investment agreements comply with international human rights law and reinforce 
social and environmental standards. According to the NAP, these efforts have 

                                                      
709 Roche interview. 
710 “6 NGOs file lawsuit against Total over alleged failure to respect French Duty of Vigilance 
law in its operations in Uganda”, Business and Human Rights Resource Centre, 
https://www.business-humanrights.org/en/6-ngos-file-lawsuit-against-total-over-alleged-failure-
to-respect-french-duty-of-vigilance-law-in-its-operations-in-uganda, accessed 1 Feb. 2020. 
711 Ministry of Foreign Affairs and International Development of the French Republic, National 
Action Plan. 
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been part of the French trade strategy since CNCDH underlined the need for 
coherence in French foreign policy in 2013, at which point the government began 
to push for inclusion of CSR requirements in trade. The NAP commits the 
French Government to future actions in this area, including: encouraging human 
rights impact assessments to be completed before and after free trade agreements 
(FTAs) are concluded and making all FTAs conditional on the inclusion of hu-
man rights clauses and the prioritization of the UNGPs; ensuring that sustainable 
development chapters in EU FTAs are binding and enforceable under these 
agreements’ dispute settlement mechanisms; supporting responsible business by 
giving products produced in compliance with human rights obligations priority 
access to the French market; and initiating discussions on the consequences of 
failing to respect human rights as a form of unfair competition.712 

At the national level, the NAP details different ways in which business and 
human rights policies have been or will be incorporated into French law and 
policy, including in the Constitution and in other charters. The NAP commits 
France to reinforcing existing legislation and explains that French legislation has 
required all large companies to publish detailed information on their CSR policies 
since 2007, among other transparency requirements subsequently adopted. The 
plan notes that France pushed for the European-level requirements for non-fi-
nancial reporting that were published in 2014. Existing French policies and leg-
islation also include incorporating human rights requirements for companies into 
French overseas development assistance, identifying labor rights abuses as a form 
of unfair social competition, and the Duty of Vigilance Law. The NAP explains 
that human rights are factored into public procurement policy and discusses the 
Plateforme RSE. Future actions planned at the national level included providing 
government services with financial and material resources required for the “en-
forcement” of the UNGPs and encouraging the centralization of documentary 
resources for economic actors so they are more easily accessible.713 

This NAP also discusses the specific tasks then already undertaken by or 
planned for different public agencies in France, including the French Export 
Credit Agency (COFACE) and Agence Française de Développement (AFD), the 
French agency for development assistance. Plans included adding or strengthen-
ing human rights requirements for corporate clients and partners, among other 
promotional activities of business and human rights. The NAP further commit-
ted the Government to completing country and industry risk analyses and pro-
ducing informative materials for relevant stakeholders. In addition, the NAP 
states that the Government will reinforce the Duty of Vigilance Law and encour-
age French companies to develop and implement mandatory due diligence plans, 
thus making mandatory human rights due diligence an integral component of the 

                                                      
712 Ministry of Foreign Affairs and International Development of the French Republic, National 
Action Plan. 
713 Ministry of Foreign Affairs and International Development of the French Republic, National 
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NAP and not only a legal requirement outside of the policy realm. It is this pro-
vision in particular that sets the NAP apart from others by including explicitly an 
element of binding human rights due diligence requirements. The first pillar of 
the NAP concludes with specific actions targeted at certain risky sectors, includ-
ing agriculture, textiles, garments, extractives and finance, as well as listing best 
practices in business and human rights from Denmark, Sweden, Switzerland and 
the UK.714 Notably, however, these NAPs did not commit their governments to 
binding rules.715 

The second pillar of the NAP corresponds to pillar two of the UNGPs – the 
corporate responsibility to respect human rights. This section outlines various 
initiatives for the Government to enforce laws and policies and to educate busi-
ness on best practices, especially through embassies, as well as to include business 
and human rights compliance requirements in public procurement contracts. The 
section is primarily intended to lay out the Government’s expectations of all busi-
ness to act with respect for human rights. The final section of the NAP corre-
sponds to pillar three of the UNGPs – access to remedy. The NAP notes a 2013 
recommendation from CNCDH that companies should be able to be held legally 
liable for human rights violations. It also divides remedy options at the interna-
tional, European and national levels and explains various paths to holding firms 
accountable for human rights abuses, including through the French judiciary. The 
NAP also lists non-judicial mechanisms, including the OECD National Contact 
Point (NCP), for which the NAP states that France plans to increase funding and 
to provide reinforcement.716 

7.1.2 Motivations and analysis 

7.1.2.1 Normative 
The normative motivation held that a government’s commitment to a policy area 
could make it more likely to be an early adopter of a policy innovation in that 
area. One would therefore expect to find, if this logic holds, that the French 
Government should have a strong commitment to human rights, as demon-
strated through protection of human rights, international legal commitments, a 
history of democratic governance, embeddedness in a normative community of 
states, and domestic actors’ empowerment of business and human rights norms. 
This section shows that France has a generally strong track record for enforcing 
the rule of law and protecting citizens from human rights abuses compared to 
                                                      
714 Ministry of Foreign Affairs and International Development of the French Republic, National 
Action Plan. 
715 International Corporate Accountability Roundtable, European Coalition for Corporate Justice, 
& Dejusticia, Assessments of Existing National Action Plans (NAPS) on Business and Human Rights 
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date_final.pdf, accessed 14 Sept. 2019. 
716 Ministry of Foreign Affairs and International Development of the French Republic, National 
Action Plan. 
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other states. France is signatory to the major international human rights legal 
conventions and is a member of numerous IOs that work on business and human 
rights. The French State also has a long history of a heavy-handed regulation of 
business generally, including on social issues. 

On the legal front, France has a robust record of commitments to interna-
tional human rights and has ratified all of the relevant legal instruments. The 
French Government ratified both the International Covenant on Economic, So-
cial and Cultural Rights (ICESCR) and the International Covenant on Civil and 
Political Rights (ICCPR) in 1980. France has also ratified all of the ILO funda-
mental labor conventions, including: the Forced Labour Convention in 1937; the 
Freedom of Association and Protection of the Right to Organise Convention in 
1951; the Right to Organise and Collective Bargaining Convention in 1951; the 
Equal Remuneration Convention in 1953; the Abolition of Forced Labour Con-
vention in 1969; the Discrimination (Employment and Occupation) Convention 
in 1981; the Minimum Age Convention in 1990; and the Worst Forms of Child 
Labour Convention in 2001. Thus, prior to adopting a NAP, France already had 
in place all of the international human rights legal commitments to which the 
UNGPs refer as the minimum criteria for protecting human rights from corpo-
rate abuse. France is also very much embedded in a normative community of 
states, with memberships in all of the applicable IOs working on business and 
human rights. France is a member of the EU, OECD, OSCE, and the UN, where 
it is a permanent member of the UN Security Council (UNSC). France was also 
a member of the UNHRC at the time that the body endorsed the UNGPs. 

France’s commitment to human rights appears to extend beyond law into 
practice, and it has a generally strong track record of respecting human rights 
compared to other states. The CIRI Human Rights Data Project calculates a 
composite score for countries based on 14 individual indicators of particular hu-
man rights, and in 2011, the most recent year for which data is available, France 
scored 23 of a possible 30. In the years covered by the dataset used in this thesis, 
France scored an average of 24.4, with a range of 23-26. This score indicates an 
overall high respect for human right.717 

Beyond the State, French companies also appear to be relative frontrunners 
in their respect for human rights compared to companies incorporated in other 
states. The UN Global Compact (UNGC) included a total of 675 French corpo-
rate participants by the end of 2016 (0.0001 per capita), with an additional 48 
French companies signing on in 2017, the year the NAP was adopted. One could 
compare the 2016 figure with 205 corporate UNGC participants in Germany at 
the same time (0.000002 per capita), 152 in the UK (0.000002 per capita), 592 in 
Spain (0.000013 per capita), and 100 in Italy (0.000002 per capita). French firms 
thus seem more likely than firms incorporated in similar states to make public 
commitments to respecting human rights. Another source, the Corporate Hu-
man Rights Benchmark (CHRB), issued its first report in 2017, the year in which 
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France adopted its NAP. Almost all companies in all countries scored low, with 
no company scoring above 69 points of a possible 100. Seven French companies 
– Carrefour, Christian Dior, Danone, Hermes International, Kering, Pernod-Ri-
card, and Total – were included in the study and were all largely close to the 
median score. Carrefour, Danone, Christian Dior, Hermes and Kering all scored 
in the 20-29 band, by far the largest band, with 48 of the 98 firms scoring in this 
range. Only Pernod-Ricard and Total scored higher, placing in the 30-39 and 40-
49 bands, respectively.718 These results are based on a very small sample but sug-
gest that large French multinationals performed at or above the international av-
erage in respecting human rights, although still poorly overall. Such findings 
could indicate that even if French companies were not actively requesting stricter 
regulation on human rights issues, they may have been relatively open to the 
adoption of policy innovations in the area of business and human rights, pro-
vided that the adjustment costs would be relatively minimal. 

French business appears to have been primarily focused on the Duty of Vigi-
lance Law, whether lobbying against it or monitoring developments, leaving 
many French companies and industry associations less concerned by the NAP. 
In most interviews with representatives of French industry, these individuals had 
not been especially engaged in the NAP process. According to Laurent Lhopital-
lier, CSR director at French pharmaceutical giant Sanofi and a member of the 
steering committee of Enterprises pour les droits de l’homme (Edh), a group of large 
French companies that works to better integrate human rights into corporate 
policies and practices, business was too focused on the Duty of Vigilance Law to 
concentrate on the NAP, which was seen as an initiative from a very business-
friendly government.719 Roche, however, recalls that businesses were difficult to 
manage in the NAP negotiations: “You can’t imagine how tough the discussions 
were in the Plateforme RSE… I was the one who pointed out to the companies 
that – you do the job. If we take your plan of action, if we take your report, you 
already do the job. So why are you reluctant just to see written on the document 
that you have to do it, since you already do it?”720 Roche noted, however, that 
companies were not opposed to the concept of a NAP, but rather had very par-
ticular concerns about specific wording in the document; ultimately, the mem-
bers of the Plateforme RSE, including those from the business community, ac-
cepted the draft NAP before the Government adopted it.721 

In addition to the role of corporations in “empowering” the business and hu-
man rights norm domestically, one should also consider the role of French 
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NGOs. The strength of the French State has made it, in the eyes of foreign ana-
lysts, “fairly impervious to pressure from a weakly organized civil society” with a 
low level of social capital.722 Human rights NGOs do not benefit from an inher-
ent institutional bias as do industry organizations in France,723 but there are a 
number of influential French NGOs with concern for business and human 
rights. Thirty-sex French NGOs participated in the UN Global Compact 
(UNGC) as of year-end 2016. Civil society participation in the Plateforme RSE 
could be a stronger indicator of domestic support for business and human rights 
in general and the NAP in particular, given the initiative’s role in consulting on 
the NAP discussed above. There are 11 civil society organizations represented in 
the platform, with four substitutes (compared with 14 industry organizations 
with six substitutes): Amnesty International France, Association 4D, ATD Quart 
Monde, CCFD, FCRSE, FNH, FNE, Humanité de Biodiversité, Léo Lagrange 
Consommateurs, Ligue des Droits de l’Homme, and Sherpa.724 This forum gives 
these organizations considerably influence over the direction of business and hu-
man rights policy in France. It appears that French civil society was rationing its 
resources to focus on passing the Duty of Vigilance Law, although Jean- van 
Rossum stated that civil society was still very influential in drafting the NAP, 
given close links with CNCDH and institutionalized participation in the process 
via Plateforme RSE.725 The NGO that is perhaps most vocal on business and 
human rights issues in France, Sherpa, welcomed the NAP upon its adoption by 
the Government, specifically praising the inclusion of commitments to imple-
ment the Duty of Vigilance Law.726 Thus, French civil society was in general sup-
portive of having a NAP and contributed actively to the process of developing it 
and encouraging the Government to adopt it. 

The French Government may also find regulating business conduct to correct 
for social problems in general to be more appropriate and normatively desirable 
than other governments do; business and human rights could then be a logical 
extension of this philosophy to a new policy area. For most of the post-war years, 
the political economy of France was characterized by state-led, or dirigiste, capi-
talism, with the government distinguishing itself from, e.g., Anglo and German 
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models of capitalism by promoting economic growth through acting in loco mer-
catis where it deemed necessary. Dirigisme was largely eroded by the 1970s, but as 
neoliberal norms dominated in much of the West towards the end of the 20th 
century, France became marked by highly adversarial management-labor rela-
tions with frequent strikes, and the State responded by organizing wage bargain-
ing and imposing wage settlements when agreements could not be reached. Di-
rigisme, however, collapsed by the 1980s, and President François Mitterand (PS) 
made liberal reforms and adopted austerity measures. Today, the French model 
of capitalism is “state-enhanced” rather than state-led, with the Government 
continuing to intervene where it sees fit, especially concerning labor regulation. 
France, however, has never shed its reputation for dirigisme, both internationally 
and among the domestic population, which continues to demand intervention in 
the economy. As Schmidt puts it, “No other Western country, to my knowledge, 
has such an idealized view of the state qua state, disconnected from what it actu-
ally does. …No wonder the French public always complains, and nothing is ever 
enough.”727  So, the French State is more likely to intervene to protect business 
and labor from the worst effects of the market than in other Western capitalist 
countries. Adopting a NAP with stronger regulations may have therefore been a 
better normative fit for a government that is predisposed to intervention to cor-
rect for social ailments arising from corporate conduct. 

7.1.2.2 Reputation 
As theorized in Chapter Three, a government may be motivated to be an early 
adopter due to concerns about its international reputation. Whether a govern-
ment becomes an early adopter is thus contingent on the extent to which it seeks 
to uphold or improve its reputation in the relevant policy area. A government 
could have a negative human rights reputation generally or negative reputation 
in the specific area of business and human rights, as would be demonstrated by 
international criticism or even legal action against the state or its firms. It is also 
possible that the state has a generally positive reputation that a government wants 
to uphold. In either case, the motivation may relate to perceived or actual rewards 
for improving or maintaining the reputation. This section shows that although 
the data described in the previous section indicate generally strong protection for 
human rights in France, there has been significant international criticism of the 
French Government for human rights abuses in recent years, as well as a number 
of high-profile legal cases against French companies for human rights violations. 
This chapter argues  that the French Government’s concern for improving its 
human rights reputation and obtaining rewards attached to an improved reputa-
tion had a direct effect on its decision to adopt a NAP. 

The information in the previous section indicates that France should have a 
historically good reputation for human rights, including business and human 
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rights. France is signatory to all of the major international covenants on human 
rights, it scored high in the most prominent set of human rights metrics, and 
French firms are generally world-leading in human rights-focused CSR. While 
France has had a strong human rights record relative to most countries in the 
world, it has also drawn heavy criticism for human rights violations from numer-
ous IOs, foreign governments, and NGOs. This criticism could have damaged 
the Government’s human rights reputation or led the Government to perceive 
its reputation as damaged or susceptible to damage. The incidents drawing criti-
cism are numerous, but they are especially concerned with discrimination against 
minorities and asylum-seekers, as well as certain civil and political rights. 
 France received especially strong and extensive criticism from the interna-
tional community for its treatment of minorities, especially the Roma. In July 
2010, the Government under center-right President Nicolas Sarkozy launched a 
campaign to expel Roma living in illegal camps in France. The campaign also 
continued with renewed vigor after the election of President François Hollande 
of the Socialist Party (PS) in 2012, although he had campaigned on a pledge to 
tackle discrimination. The actions drew immediate outcry from international 
NGOs, as well as from the UN Committee on the Elimination of Racial Dis-
crimination (CERD) and the UN Special Rapporteurs on housing, migrants’ 
rights, minority rights, and racism. The European Commission took action and 
launched, but later dropped, proceedings against France, and a ruling against 
France came from the European Court of Human Rights (ECtHR). France was 
criticized in subsequent years by the Council of Europe’s human rights commis-
sioner and by the UN High Commissioner for Human Rights, as well as domes-
tically by CNCDH and the French Council of State.728 Clearly, French antizigan-
ism was tarnishing the Government’s reputation internationally. 

Criticism also came from other actors and in other areas of human rights. 
Treatment of asylum seekers, other migrants, and minorities was also poor in 
France during this period, and legislation weakening rights for these groups was 
met with condemnation from the UN Committee against Torture and the EC-
tHR. Other criticism of France related to the treatment of migrants, especially 
those in squalid conditions at camps around Calais, came from the UN Commit-
tee on Enforced Disappearances, UNICEF, the UN Committee on Economic, 
Social and Cultural Rights, the UN Committee on the Rights of the Child, the 
US State Department, and prominent international NGOs.729 Racial discrimina-
tion, particularly in employment, also drew international criticism from bodies 
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such as the CERD, the Council of Europe’s human rights commissioner, and, 
especially, the US State Department, which listed discrimination against Jews and 
Muslims as a persistent, significant human rights problem in France.730 
 France was also criticized in other areas related to its treatment of suspected 
terrorists and of prisoners. In particular, France was denounced widely for its 
expansion of government powers in response to crises that occurred during this 
period, especially terror attacks. After al-Qaeda and Daesh attacks in 2015 and 
2016, the Government expanded its surveillance powers (which had already been 
significantly expanded in recent years) at the expense of some human rights, and 
police brutality was on the rise. France was extensively criticized by many inter-
national NGOs, UNHRC, the UN Committee against Torture, the US State De-
partment, and the UN Special Rapporteur on the promotion and protection of 
human rights and fundamental freedoms while countering terrorism, especially 
when emergency measures were transposed into ordinary law in 2017.731 French 
prisons also drew the ire of the international community, having been the subject 
of intense scrutiny for decades. In 2006, the Council of Europe’s human rights 
commissioner visited French prisons and reported that “some things I saw dur-
ing my visit were deeply distressing and shocking” and “on the borderline of 
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human dignity.”732 The European Committee for the Prevention of Torture ex-
pressed concern about these conditions, as did the UN Committee for the Elim-
ination of Discrimination against Women and the US State Department.733 

There is some evidence that French firms, while comparatively strong on CSR, 
had also attracted significant negative publicity for allegations of human rights 
violations. The Business and Human Rights Resource Centre (BHRRC) invites 
companies to respond to allegations of misconduct raised by civil society when 
it finds no evidence that the company has otherwise addressed the concerns. 
There have been 143 allegations of misconduct from 2000-2017 (the year in 
which France adopted the NAP) in which the offending company had its head-
quarters in France. For comparison, over the same period there were 337 allega-
tions against UK firms, 249 against German firms, 115 allegations against Dutch 
firms, 87 allegations against Spanish firms, and 58 allegations against Italian firms. 
For all of these countries, including France, most of the alleged abuses occurred 
in developing countries. France does not have a uniquely negative track record 
in preventing human rights abuses by its firms, but there were significant prob-
lems. In countries where the abuse occurred during the same period, 23 allegations 
took place (in France; 14 of these alleged abuses were perpetrated by French 
firms. To compare once again, there were 57 allegations of abuse occurring on 
German territory, 52 allegations in the UK, 10 in Spain, and 7 in Italy. 

Together with Liberty Asia, BHRRC also maintains a database and map of 
legal cases, profiling key business and human rights lawsuits and complaints to 
the French NCP for the OECD Guidelines The database does not cover every 
lawsuit, and not all lawsuits in France necessarily implicate French firms or the 
French state: some lawsuits are filed in a third country based on extraterritorial 
jurisdiction or where a domestic issue has an international dimension (e.g., 
French NGOs sued the South Korean company Samsung Electronics in French 
courts for misrepresenting in advertisements in France the company’s social re-
sponsibility practices regarding labor rights in China734). For France, high-profile 
cases include a variety of lawsuits against Société Nationale des Chemins de Fer 
Français (SNCF), the national railroad company, which is wholly owned by the 
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French State. During World War II, SNCF, at the behest of the Vichy occupa-
tional government, transported 76,000 civilians to Nazi death camps. Holocaust 
survivors and descendants filed three lawsuits in the US, in 2000, 2006 and 2015. 
In 2001, a similar lawsuit was filed in France by Holocaust survivors, with the 
plaintiffs seeking compensation and joint condemnation of SNCF and the State. 
After several appeals, the French case was dismissed on grounds of jurisdiction. 
Two of the cases in the US were also dismissed. The case had gained sufficient 
attention that in November 2010, SNCF chairman Guillaume Pepy issued a pub-
lic statement acknowledging the company’s role in the Holocaust, and in Decem-
ber 2014, the French Government agreed to compensate Holocaust victims for 
SNCF’s role in transporting victims.735 This decision to pay reparations was di-
rectly related to sensitivity regarding France’s reputation among foreign govern-
ments: the decision was made upon an agreement reached with the US, and pay-
ments were to be made to thousands of US citizens, largely because US lawmak-
ers had attempted to bar SNCF from rail contracts unless the company compen-
sated Holocaust survivors and their descendants. As part of the agreement, the 
US Government would work to end lawsuits against SNCF in multiple states.736 
Here, reputation mattered at least in part because of direct rewards for the Gov-
ernment (contracts for a state-owned enterprise in the US and the cessation of 
legal actions), and the Government adjusted its policies to improve its reputation. 

More recent cases of human rights abuses involving France or French com-
panies also resulted in lawsuits. In 2016, a Sudanese refugee in the US accused 
Paris-based bank BNP Paribas of financing and corresponding with the Sudanese 
militia with full awareness that the militia was using BNP-provided US dollars to 
fund crude oil exports that in turn financed the purchasing of weapons and 
equipment to carry out ethnic cleansing of Black civilians in Darfur. The case 
was ongoing in the New York Southern District Court at the time of writing.737 
Also in 2016, 11 former Syrian employees and two NGOs filed a criminal com-
plaint in French courts against Lafarge, a French cement company whose Syrian 
subsidiary is accused of complicity in war crimes, crimes against humanity, fi-
nancing a terrorist enterprise, deliberate endangerment of people’s lives, and 
forced labor between 2011-2014. Lafarge maintained business activities in Syria 
during its civil war, allegedly purchasing raw materials from jihadist groups, in-
cluding Daesh, and making payments to jihadists to secure the passage of work-
ers and products. In June 2017, the Paris Public Prosecutor opened an investiga-
tion into Lafarge for financing terrorism, and in June 2018, the company was 
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indicted by French investigative judges for complicity in crimes against human-
ity.738 A French appeals court dropped the crimes against humanity charges 
against the company in November 2019, but the NGO Sherpa and the European 
Center for Constitutional and Human Rights planned to appeal the case further 
to the Court of Cassation, the highest court of the French judiciary.739 These cases 
do not appear to have directly affected France’s international relations in the 
manner of the SNCF case, but it is clear that France’s business and human rights 
reputation stood to be damaged further in international press, with reports about 
the case against the company appearing in outlets such as Reuters, the Financial 
Times, the New York Times, the Guardian, BBC, and many others.740 

This section has thus far established that France had, in the years preceding 
the adoption of its NAP, suffered some damages to its human rights reputation, 
including specifically in the area of business and human rights. It has also estab-
lished that France does care about its international reputation in this area and is 
willing to take steps to improve its reputation – at least when reputational im-
provement was linked to (perceived) rewards. Evidence from interviews with key 
stakeholders involved in the NAP process indicates that reputation concerns also 
directly factored into the government’s decision to adopt its NAP when it did. 

The development of a NAP came onto the French agenda initially in part as 
a result of reputational concerns. In October 2011, the European Commission 
published a communication on CSR that included a chapter on implementing the 
UNGPs. This document stated that the Commission “invites EU Member States 
to develop by the end of 2012 national plans for implementation of the UN 
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Guiding Principles.”741 When asked how business and human rights became a 
priority policy issue for the French Government, Roche stated that the Govern-
ment wanted to comply with this request from the European Commission “in 
order to be the best at the international level,” and the government thus asked 
CNCDH to make recommendations on producing a NAP.742 

Several years later, after the NAP was finalized, reputation concerns also 
played a role in solidifying the Government’s support for the policy and agreeing 
to pass it although it included extensive measures to implement controversial, 
and then nebulous, binding regulation. The Government had become reluctant 
to take any fresh actions on business and human rights after the signing the 
much-contested Duty of Vigilance Law, although the NAP – that the Govern-
ment had commissioned – was not yet finalized. In order to secure the Govern-
ment’s adoption of the NAP, Roche and Gilles Bon-Maury, Permanent Secretary 
of the Plateforme RSE, bargained with the Government and used their leverage 
over the French diplomatic corps, which ultimately “owns” the business and hu-
man rights portfolio within the Government (the Ministry of Foreign Affairs is 
responsible for implementing and promoting the NAP). According to Roche: 

We made some bargaining because in our own network, in CNCDH, we have 
influence on the French diplomacy because we can point out to the UN offices, 
to the UN High Commissioner, and to all those treaty bodies that France doesn’t 
do a good job. And at that time, France decided to be a candidate for having a 
position in the [UN] Human Rights Council. And so we said, France – at that time, 
we told the Government, it won’t make sense if France doesn’t have its own Na-
tional Action Plan to be a candidate for this position.743 

 
Bon-Maury confirmed this account, saying, “For the National Action Plan, 

we made some arguments – because France was working on a candidacy in the 
UN Human Rights Council. There was an argument to ensure that France was 
leading on the issues in business and human rights.”744 The NAP was thus 
adopted as official government policy at least in part because France’s reputation 
for being a leader in business and human rights was at stake, and gaining a cov-
eted seat on the influential UNHRC functioned as a reward for having a good 
reputation. The Government did not want its NHRI or the Plateforme RSE – 
the voice of French stakeholders on the subject – to shame France in front of 
the UN for not having a pioneering policy. The Government therefore accepted 
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the NAP as official policy, although it contained new, harder measures that ex-
panded upon the Duty of Vigilance Law, from which French industry was still 
reeling. 

7.1.2.3 Competition 
The competition motivation predicts that a government is more likely to be an 
early adopter if it seeks to influence policy adoptions abroad: early adoption can 
be a means to steer the direction of policy diffusion, or to control where on the 
Pareto frontier of policy solutions an international community of states ends up. 
Economic openness is the conduit through which these policy mechanisms are 
most able to transfer across states, and the early adopters initiating the race to 
the top are likely to be wealthier and more powerful countries. Governments will, 
of course, use their foreign and trade policy to promote these policies abroad to 
enhance this race to the top. France is a comparatively economically open coun-
try, especially as a member of the EU; it is also a highly developed country with 
considerable international power. There is, moreover, evidence that the French 
Government intended from the beginning to promote foreign adoption of busi-
ness and human rights policy, including not only NAPs, but also mandatory hu-
man rights due diligence requirements, which are integrated into the NAP as a 
result of the passage of the Duty of Vigilance Law. 

France is a wealthy and powerful country by virtually any metric. It is a mem-
ber of the OECD club of rich countries and, in 2016 (the year preceding NAP 
adoption), France ranked 21st in the Human Development Index (HDI) of the 
UN Development Programme, indicating “very high human development” in 
the country.745 France’s HDI score has remained near-constant, gradually increas-
ing slightly, for more than a decade.746 France could also be considered powerful 
internationally: as the second largest country in the EU by population, it has sig-
nificant weight in qualified majority voting, and as a permanent member of the 
UNSC, France is one of the only states to wield veto power over UN resolutions. 
One should also find that France is economically open. Perhaps because of its 
persistent association with dirigisme, the country is widely seen as protectionist, 
but this assumption is inaccurate. France is today the sixth largest export econ-
omy in the world, with exports going largely to European Economic Area (EEA) 
countries and the US, and imports originating especially in the EEA and China.747 
In 2016, trade as a percentage of GDP was 65%, which shows that the country 
is very open to international markets. Membership in the EU, of course, also 
means that French goods and services are tariff-free within the EEA. Foreign 
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direct investment (FDI) was less high, with FDI coming into France at 1.9% of 
GDP in 2016, while FDI out was 2.1% of GDP. 

Thus, France basically had the scope conditions for triggering a race to the 
top through its early adoption. Is this why the Government was willing to pass 
the Duty of Vigilance Law and to adopt a NAP that outlined its implementation? 
One should also look to whether the French Government planned to promote 
its policies abroad. The NAP laid out the Government’s efforts and commit-
ments to make human rights part of the EU non-financial reporting requirements 
for corporations, to promote human rights due diligence at the European level 
and encourage the creation of a common EU framework based on the French 
Duty of Vigilance Law, and to promote the UNGPs in trade relations with other 
states. The NAP also laid out future planned actions for including human rights 
impact assessments in EU FTAs and including references to the UNGPs in 
FTAs, and in giving products produced in compliance with human rights obliga-
tions priority access to the French market. The components of the NAP thus 
speak very explicitly to the competition motivation, as France planned to take 
actions to transpose both its NAP and the Duty of Vigilance Law to the interna-
tional level, encouraging especially its trading partners to adopt similar policies 
and laws at home.748 The desire and plan to trigger a California effect was baked 
into the document. 

Although the NAP contained strong ambitions to start a race to the top, after 
it was adopted, it was released by the Ministry of Foreign Affairs with little fan-
fare, which Roche attributed to an “obvious lack of interest” from the Govern-
ment.749 Ambassador Jean- van Rossum noted that she wanted to promote the 
policy further but was not provided with any resources to communicate it.750 This 
finding limits credence in the Government’s stated motivation to spread business 
and human rights internationally, but since this initial reluctance, there have been 
some meaningful efforts to promote adoptions of NAPs, as well as adoptions of 
mandatory human rights due diligence, abroad. Jean- van Rossum stated, “We 
are trying to also, of course, encourage foreign countries to work on that topic, 
and that goes through our embassies and through bilateral contacts – be it men-
tion of these topics in bilateral meetings, be it through initiatives by our embassies 
to organize seminars or different activities, with or without French companies, 
with or without local authorities.”751 Jean- van Rossum also said that she discusses 
the Duty of Vigilance Law regularly in international meetings and highlighted the 
law as an example to be followed in a submission to international negotiations 
on a legally binding instrument for business and human rights.752 She and other 
French stakeholders, including corporate representatives of Edh, promoted the 
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law at the 2017 UN Forum on Business and Human Rights, “giving a rather 
positive message” about the law and providing “testimonies on how we were 
getting ready to implement it,” according to Lhopitallier.753 Jean- van Rossum 
spoke again at the 2018 Forum, focusing solely on French companies’ progress 
towards incorporating the law into their CSR practices.754 Also at the 2018 Fo-
rum, Maylis Souque, Secretary-General of the French OECD NCP for Respon-
sible Business Conduct and Advisor on Responsible Business Conduct at the 
French Ministry of Economy, represented France on a panel about lessons 
learned from implementing the UNGPs. Souque focused primarily on the Duty 
of Vigilance Law, while noting that France uses “all the tools in the toolbox” 
including both hard and soft law, such as the NAPs. She referred positively to 
the Duty of Vigilance Law as a “legislative innovation” that was likely to trigger 
a “cascade effect at the international level.”755 

Although promoted internationally at the UN, there has especially been a push 
to adopt legislation comparable to the Duty of Vigilance Law at the EU level. 
Jean- van Rossum stated, 

We are trying to push the EU to really tackle this issue because, until now and 
during the last two years, France has been into the discussion from the first work-
ing group [to elaborate a legally binding instrument on business and human rights 
at the UN] in 2015, while other EU countries were not going. And we think that 
the French law is a good example of something that can work, but at this point, 
the EU countries are still really starting to tackle the issue and to look for a com-
mon position.756 

 
Now, French business interests that opposed the law in parliament are gener-

ally supportive of international adoptions of similar legislation: interviewees at 
MEDEF were in 2018 at least open to discussing the options of an international 
legally binding instrument for business and human rights and already supported 
EU-wide adoption of mandatory human rights due diligence.757 Furthermore, 
Dominique Potier, the National Assembly deputy who authored the Duty of Vig-
ilance Law, has traveled internationally to promote the legislation he authored, 
sometimes alongside Jean- van Rossum.758 In 2017, for example, he spoke at a 
symposium in Ottawa, Canada organized by the NGO Above Ground, calling 
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on the Canadian government to adopt similar legislation (see Chapter Six).759 
France may thus be a “pusher-by-example” in promoting foreign adoptions:760 
after adopting pioneering legislation on mandatory human rights due diligence, 
it is now “pushing” for similar adoptions abroad, especially at the EU level. It is 
clear, however, that the focus is on pushing for mandatory due diligence, not 
necessarily for proliferating NAPs. 

7.1.2.4 Domestic lock-in 
The domestic lock-in motivation theorized that early adoption might be ex-
plained by domestic political instability – either a government’s recently over-
coming instability, such as conflict or democratic transitions, or facing imminent 
loss to political opposition that opposes or is likely to oppose the policy in ques-
tion. The costs of early adoption may be seen as a price worth paying in order to 
tie the hands of future governments or to commit the government credibly to 
the norms of the policy. While France has not had recent domestic civil conflict 
and has long been an established democracy, the opposition did present a credi-
ble and imminent threat to the Government at the time France adopted its NAP 
and passed the Duty of Vigilance Law. As this section shows, the French NAP 
and the law were adopted close to a general election in which the governing party 
was certain to lose power to rivals who were openly opposed to regulating com-
panies on business and human rights issues. Key actors involved in drafting the 
policies thus used their leverage to ensure swift adoptions prior to the election, 
both for the NAP and the Duty of Vigilance Law. 

In recent decades, France has been governed primarily by the largest center-
right political party. From 1995-2007, Jacques Chirac served as President, first 
for the mainstream conservative and Gaullist party, Rally for the Republic, and 
then for its successor, the Union for a Popular Movement (UMP), which was 
later succeeded by The Republicans (LR). Chirac retired in 2007, and Nicolas 
Sarkozy, also of UMP, was elected as his successor that year. Sarkozy then lost 
his re-election bid in 2012 to François Hollande of PS, France’s traditional cen-
ter-left and social democratic party. This was the first time the French left had 
been in power nationally for 17 years. Also in 2012, PS won a majority of seats 
in the Senate and was the largest party in the National Assembly, with support 
from other left-wing parties amounting to more than 50% of the lower house. 
The Hollande presidency, however, came to be seen widely as a “disaster”, and 
he left office as the most unpopular French President in recent history. Hol-
lande’s unpopular tenure led to widespread disillusionment with the entire polit-
ical class by the end of his first term, and he did not stand for his party’s nomi-
nation in the 2017 presidential elections.761 
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This same period has been marked by the rise of the far right and the decline 
of the mainstream political parties, PS and LR. In 2017, it became clear that the 
second round of the presidential election might feature neither of the mainstream 
parties’ (LR and PS) candidates. Marine le Pen of the National Front (FN; called 
the National Rally since 2018) was polling among the highest. At the same time, 
Emmanuel Macron – a young, centrist, pro-European integration independent 
candidate founded a movement called En Marche! after leaving PS and his posi-
tion as Minister of Economy. Macron began to rise in the polls and was seen as 
a possible challenger to Le Pen in the inevitable second round. He emerged as 
the front-runner just two months prior to the first round of the election in April. 
The LR candidate, François Fillon, had been considered the more likely victor; 
yet he proved surprisingly unpopular and became embroiled in a public funding 
scandal. Far-left candidate Jean-Luc Mélenchon and Fillon were polling almost 
as high as Macron, competing for third place in the month preceding the election, 
while PS candidate Benoît Hamon slumped below 10% in polls, losing support 
even from prominent Socialists such as then Prime Minister Manuel Valls, who 
endorsed Macron. Macron and Le Pen indeed made it to the second round – for 
neither of the traditional party candidates to advance was unprecedented in the 
history of the Fifth Republic. On 7 May 2017, Macron was elected President with 
66.1% of the popular vote, although voter abstention was high. Macron then 
formed a new centrist party, La République en Marche (LRM), and named as his 
Prime Minister Edouard Philippe of LR in an overture to the right.762 Macron has 
since governed primarily from the center-right, adopting many policies tradition-
ally associated with France’s right wing, despite his PS background and although 
he campaigned in 2017 as being socially progressive, “of the left”, and pro-busi-
ness.763 

The processes of developing the NAP and of passing the Duty of Vigilance 
Law played out mostly in the dying days of the unpopular Hollande presidency, 
leading to early adoption shortly before the April 2017 first-round vote in the 
presidential election. After the NAP was finalized in September 2016, Roche in-
itially believed that it appeared unlikely to be adopted as formal policy by the PS 
government: 

We adopted it in a plenary assembly [of the Plateforme RSE]… in September. We 
presented it to the Government… And then it was really, really tough because, 
although obviously it was an expectation for the Government, and it was still the 
same government who asked [for the NAP] and who was overseeing the docu-
ment, it was really a lack of interest – because at the same time, there was that 
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whole fight on the Ruggie principles, the due diligence law. So, at the same time, 
the Government had to deal with that opposition – with strong opposition against 
the law and anything that can be compulsory, anything that can look like hard 
law.764 

 
Roche recalled that the NAP faced heavy opposition from business, which 

was already on the offensive against the Duty of Vigilance Law and had become 
wary of any policy that could ultimately engender binding human rights due dili-
gence requirements on French firms.765 Reluctance to endorse a NAP may have 
been linked to the lobbying push against mandatory human rights due diligence 
legislation. Business associations, including Movement of the Enterprises of 
France (MEDEF) and the largest employers’ association, and the French Asso-
ciation of Large Companies (AFEP) had “strongly mobilised against the [Duty 
of Vigilance Law]. They argued that by unilaterally introducing such legislation, 
the Government penalized French businesses: jeopardising jobs, growth, and in-
vestment. European competitors were not subject to the same liabilities.”766 
Roche stated that the opposition to the law was so fierce that the French Gov-
ernment began to be concerned about the implications of the NAP as well: “It 
was a really big worry at that time, even for the Government, because there were 
so many tensions on many laws that they didn’t want another fight with compa-
nies.”767 Indeed, MEDEF’s hostility extended to the NAP, although it had con-
tributed to the process through its participation in Plateforme RSE: “There are 
many things in the document we do not agree with,” said one MEDEF repre-
sentative.768 MEDEF’s voice should even be considered particularly influential, 
as it is the dominant interest group in France and “enjoys a privileged position in 
governmental relations”.769 

The Duty of Vigilance Law had been drafted in 2013 by a group of young 
female NGO activists who collaborated with left-wing deputies in the National 
Assembly. The bill lacked support from the PS government at the time. PM Valls 
privately told business leaders that the bill would not be able to pass in the legis-
lature, and Hollande was largely uninterested in the matter. The Cabinet also did 
not support the bill, with the Ministries of Economy and Finance creating coun-
ter proposals based on advice from MEDEF and AFEP, demonstrating the im-
portance of MEDEF’s voice. Because the public was not interested in the debate, 
and the Cabinet did not back the proposal, even left-wing deputies who seemed 
likely to support the bill were wary about expending political capital on it. Still, 
activists and a few left-wing deputies persisted in trying to pass the bill. Activists 
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felt that the PS government, now rare in a country that had elected Gaullist pres-
idents for two decades, presented a “five-year window” in which to pass such 
legislation, as PS was at least more sympathetic to the cause than the right-wing 
opposition. NGOs thus perceived a need to push a bill through Parliament and 
get it signed into law before the 2017 elections.770 One activist said that the 2017 
election meant they were in “a race against the clock… The presidential election 
is approaching and it will clearly no longer be a priority.”771 

The anxiety about a closing window is explained by opinion polling from the 
months leading up to the elections. Le Pen’s far right political views were seen as 
inconsistent with left-liberal values, such as human rights. And as a minister, Em-
manuel Macron maintained close links with the President of AFEP and “had no 
time to meet with campaigners” for the Duty of Vigilance Law.772 It thus ap-
peared to the NGO/activist community that he was unlikely to sign the bill into 
law as President. Gilles Bon-Maury affirmed the uncertainty of the time, saying, 
“I don’t know if we could have had the loi devoir de vigilance with Emmanuel Mac-
ron as President.”773 The impending election may even explain the relative brevity 
of the text of the law; one interviewee who participated in consultations on the 
NAP and the Duty of Vigilance Law through Edh noted that the law was rushed 
through with a short and vague text, as postponing it any longer seem impossible 
given Macron’s known opposition to the law.774  Not only did the impending 
election galvanize activists, who saw their window closing, but it was also likely 
a final push by PS to reclaim left-wing political ground and appeal to its voter 
base as polling figures tanked. After his resignation to become an independent 
candidate, Macron was replaced in his ministerial role by Michel Sapin, “who 
became a key advocate, putting the bill back onto the legislative agenda. This 
intervention was likely for the party-political reasons: trying to placate/provide a 
parting gift to left-wing Socialist deputies, who were greatly aggrieved” by signif-
icant amounts of pro-business legislation that had been passed under Hollande.775 
Lhopitallier stated, “It seemed that the loi de vigilance was a last-minute push [by 
PS] to get some left-wing credentials before going into an election.”776 Indeed, 
Thomas Piketty, the most prominent contemporary scholar of inequality, is clear 
that PS was in dire need of re-establishing leftist credibility; as he put it, “the 
electoral left, having become the party of the educated, has also become the ad-
vocate and champion of republican elitism, even more so than the ‘bourgeois’ 
parties that the left opposed when it was the party of workers.” PS may certainly 
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have needed to gain left-wing credentials in order to present itself as a credible 
alternative to the increasingly popular Mélenchon and to distinguish itself from 
the more neoliberal En Marche! before the 2017 elections. 

As discussed above, opposition to the Duty of Vigilance Law led NAP archi-
tect Roche to perceive the Government as being reluctant to do anything further 
related to the human rights impacts of busines. Roche was also unsure that Mac-
ron would be supportive of even a softer policy that did not include mandatory 
human rights due diligence. A draft NAP had been published in September 2016, 
but the number of comments received on the draft were minimal, and the Gov-
ernment seemed uninterested in making it official policy. Roche therefore ap-
proached Bon-Maury at Plateforme RSE to salvage the plan: “I said, ‘Gilles, but 
we have to do something…. We need the plan all the more since, in April, we 
will change governments.”777 Roche felt that the entire process may have fallen 
apart because Macron opposed the Duty of Vigilance Law and was generally 
skeptical of applying human rights responsibilities to corporations: 

You know who you lose; you never know who you get – that’s what we say in 
France. And to be honest, now that we see Macron’s behavior on human rights 
issues, I don’t think we would have had business and human rights. We would 
never have had a National Action Plan if we had waited for this government.778 

 
Roche noted that she had also anticipated it would be impossible to convince 

the Government to adopt a NAP during a Le Pen presidency.779 Essentially, the 
person responsible for the NAP saw a need to press the Government to “lock 
in” a commitment to business and human rights because the two candidates most 
likely to go to the second round of the election were both unlikely to support the 
policy once in power. Recall from the reputation section above that Roche and 
Bon-Maury collaborated to use their leverage over the Ministry of Foreign Affairs 
to ensure adoption by threatening to shame France out of a coveted UNHRC 
seat. According to Roche, they took this action precisely because of the timing: 
they wanted to ensure that the French Government would be pressured to take 
up the NAP immediately and not wait until after the election to adopt, believing 
it was unlikely to be embraced by either Le Pen or Macron.780 These key actors 
threatened France’s international reputation in order to lock-in domestic policy. 

France had not recently endured domestic civil conflict or transitioned to de-
mocracy; there was not a need to gain credibility by making a commitment to 
human rights. Yet in the face of a political shakeup where the governing center-
left party was nearly sure to lose power, NGO activists saw their window of op-
portunity closing, and they lobbied Parliament to get a Duty of Vigilance bill 
passed. The Government ultimately embraced the law in a final push to 
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strengthen PS’s leftist credentials before the election. This battle in turn left the 
Government reluctant to adopt the draft NAP, whose architects similarly saw 
their window of opportunity about to close. They leveraged their influence over 
the French Government, playing to its concerns about its human rights reputa-
tion, to ensure adoption before a less friendly President could win the election. 
Thus, the domestic lock-in effect was in part contingent upon the precondition 
that the French Government’s human rights reputation was at risk and that the 
Government cared about ensuring a continued good reputation in this policy 
area. The two motivations interacted to produce this outcome. 

7.2 Kingdom of Sweden 
Sweden figures prominently in the international public imagination as a utopian 
country and vocal advocate for human rights on the world stage. This case study 
looks closer at Sweden’s human rights record and policies. The contents of the 
Swedish NAP are first explained, followed by a discussion of the process for 
adopting the NAP. Unlike the French plan, Sweden’s plan is relatively vague, 
aspirational, and focused on overseas conditions. The case study attempts to elu-
cidate why there is such variation among early adopters. Applying the theoretical 
framework for studying early adoption, this case shows that Sweden was espe-
cially concerned with maintaining its brand as an international moral authority 
on human rights, as well as with promoting similar softer policy adoptions 
abroad. These motivations may explain not only why Sweden adopted its policy, 
but why it opted for the type of policy that it did. 

7.2.1 National Action Plan 
Sweden’s Action Plan for Business and Human Rights (the NAP) is in many ways 
aspirational and reflects broad goals and perspectives, as opposed to specific ac-
tions to be taken. Sweden’s NAP immediately eschews binding regulation, stat-
ing, “The Government believes that business and respect for human rights go 
hand in hand and must be part of an active corporate social responsibility (CSR) 
policy. The Government has therefore drawn up a national action plan for busi-
ness and human rights.”781 CSR, as explained in Chapter One, is a contested term 
but necessarily refers to voluntary actions. This distinguishing feature allows for a 
comparison between the Swedish and French NAPs that could determine differ-
ing motivations for early adoptions depending on the substantive content of the 
national interpretation of the global norms being adopted. 
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The Swedish NAP is divided according to the three pillars of the UNGPs: the 
state duty to protect, the corporate responsibility to respect, and the need for 
access to remedy. The first section explains Sweden’s general approach to CSR 
and to human rights, stating that the state seeks to ensure CSR in state-owned 
companies and has acceded to numerous international human rights conven-
tions. The NAP notes that Sweden has domestic legislation to protect human 
rights, including constitutionally, in EU law, and in various national laws. The 
NAP also details the Swedish model of labor relations.782 Regarding the corporate 
responsibility to respect, the second section, the NAP states that the Swedish 
Government’s “clear expectation is that companies operating in Sweden or 
abroad respect human rights in all their activities.”783 This second section calls on 
companies to use internationally recognized standards such as the UNGPs, the 
UNGC principles, and the OECD Guidelines. This section also states that the 
Government aims to discuss business and human rights issues with stakeholders, 
trade unions and civil society organizations.784 The third section of the NAP deals 
with access to remedy, outlining the different types of courts in the Swedish ju-
diciary that are not specific to issues of business and human rights. It also states 
that Sweden has different ombudspersons that monitor compliance with human 
rights, including the Parliamentary Ombudsman that deals primarily with unfair 
treatment from public authorities, the Equality Ombudsman for monitoring dis-
crimination, and the Ombudsman for Children that represents the rights of chil-
dren. This section of the NAP highlights that Sweden has an OECD NCP in 
accordance with its adherence to the OECD Guidelines. The NAP suggests best 
practices for Swedish companies to have in their own redress mechanisms for 
human rights.785 

The Swedish NAP is largely a summary of existing legislation that does not 
regulate companies on human rights issues, and Sweden has no legislation in 
place related to human rights due diligence for private enterprise, aside from non-
financial reporting requirements that were implemented after an EU Directive 
required member states to implement them. However, the NAP contains two 
appendices: measures taken, and measures planned. Listed measures taken in-
cluded: proposal of a new labor law to strengthen whistleblower protection; pub-
lishing the UNGPs and OECD Guidelines in Swedish; signing memoranda of 
understanding on CSR with multiple countries, including China; pushing for the 
inclusion of CSR provisions in EU FTAs; sharing knowledge globally about the 
UNGPs and other business and human rights and CSR issues through embassies; 
CSR requirements for export credit guarantees; and including human rights cri-
teria in private sector cooperation with the Swedish International Development 
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Cooperation Agency (Sida). Planned measures for future action included: inquir-
ies on criminal proceedings and public administration; an inquiry on whether to 
incorporate the UN Convention on the Rights of the Child into Swedish law; 
incorporating the EU Directive on compliance with ILO conventions into Swe-
dish law; conducting a baseline study of how Swedish legislation compares with 
the UNGPs to determine if there are any immediate or obvious gaps to address; 
enhancing human rights training at embassies; urging foreign governments to 
adopt NAPs; adapting the Ministry of Foreign Affairs’ human rights reports to 
be clearer in guiding companies; continuing business and human rights activities 
of the Ambassador for Sustainable Business;  drawing up a new CSR platform 
including human rights to present to Swedish Parliament; ensuring that the EU 
includes references to the UNGPs in FTAs; strengthening EU business and hu-
man rights policy, including persuading other member states to adopt NAPs; 
promoting the OECD Guidelines in non-OECD countries; and holding work-
shops on the UNGPs for state-owned enterprises.786 Many of the provisions do 
not relate directly to business and human rights, and none of them would place 
significant regulatory burden on Swedish firms. 

That these proposed measures are nonspecific is not solely the author’s as-
sessment: a group of prominent civil society organizations also referred to the 
measures planned as “vague”,787 which was also the word used in an assessment 
of the NAP by the International Corporate Accountability Roundtable and the 
European Coalition for Corporate Justice.788 The Swedish Government’s own 
Agency for Economic and Regional Growth, which is under the Ministry of En-
terprise and Innovation, the ministry officially responsible for the NAP, said in 
a submission to the Foreign Affairs consultations on the NAP process that there 
was “no overall logic” about why exactly the “measures taken” were listed in the 
NAP and no basic analysis or framework to explain why the “measures planned” 
should be implemented or what they were expected to achieve in results.789 While 
measures taken were primarily components of the Government’s previous sus-
tainable business policy, planned measures were mostly outside of the Govern-
ment’s work on business and rights. Although these measures are included in the 
NAP, some were in progress before it was drafted or are the result of separate 
processes, and the relevance to business and human rights is tangential and/or 
incidental. Other new measures are often framed as continuations or enhance-
ments of existing policies.790 
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Notably, the NAP does not include reference to domestic human rights issues, 
and it is primarily managed by the Ministry for Foreign Affairs despite its being 
technically a policy housed in the Ministry of Enterprise. Numerous stakeholders 
had asked the Government to address these issues or to consult with relevant 
groups in Sweden, including especially indigenous peoples, as well as migrant 
workers. A group of civil society organizations and companies – including Am-
nesty International, the Church of Sweden, Swedwatch, state-owned energy com-
pany Vattenfall, and the mining company Luossavaara-Kiirunavaara Aktiebolag 
(LKAB) – called on the Government to address domestic human rights issues as 
well, especially issues pertaining to indigenous peoples.791 Annika Ramsköld, Vice 
President of Sustainability at Vattenfall, stated in an interview that she had ex-
pressed concern during the consultations that the NAP did not address the issue 
of the rights of the indigenous Sami communities in northern Sweden, especially 
as they relate to the extractives industry.792 

The Swedish National Action Plan was adopted by the Government on Au-
gust 24, 2015. The plan is signed and was launched by then Minister for Enter-
prise and Innovation Mikael Damberg.793 The process of developing the NAP 
was led by the Ministry for Foreign Affairs, and the document itself is attributed 
to that ministry, which continues to be primarily responsible in practice for im-
plementation of the plan. In 2014, a center-right coalition government – com-
prised of the Moderate Party, Christian Democrats, Liberals, and Centre Party, 
and led by the Moderates (known collectively as “The Alliance” from 2004-2019) 
– then in power made the decision to develop a NAP for business and human 
rights, and the Ministry of Foreign Affairs was tasked with overseeing and coor-
dinating the development.794 

The NAP states that it was developed by the Government Offices, an agency 
that supports the Swedish Government in creating and implementing policies, in 
consultation with various stakeholders. There were four consultations in total – 
two in Stockholm and one each in Malmö and Gothenburg – to ensure that in-
dustries from around Sweden would be able to attend.795  By the time consulta-
tions were under way, the Government had changed, and the diplomats respon-
sible for the sustainable business portfolio had also rotated, leaving the newly 
appointed Ambassador for Sustainable Business, Diana Madunic, in charge. Ma-
dunic formally assumed her role in April 2015 and began to work on the existing 
NAP draft and to organize large consultations. The initial draft, produced at the 
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behest of the Alliance Government, had been posted online for public consulta-
tion with only 20 comments submitted, which Madunic attempted to incorporate 
into the document. According to her, the previous government had not had “ei-
ther time or will to adopt before the election, but then the new government com-
ing into office said quite early on, ‘We are going to have a national action plan on 
business and human rights.’”796 

According to Madunic, all branches of the Government were involved in de-
veloping the NAP,797 although the Danish Institute for Human Rights notes that 
no information about an inter-ministerial committee was ever published.798 Ma-
dunic explains: 

We did a communication to Parliament, had an inter-service working group. For 
the NAP, we had in the Government Offices inter-service consultations on eve-
rything. The Swedish Government adopts its decisions collectively. All ministers 
together are responsible for decisions. So, for that reason we always have to ensure 
that all ministries are involved in developing the position. The Ministry for Foreign 
Affairs was in charge, but it is our job to make sure that all relevant ministries are 
involved. …We were in charge and involved all the relevant ministries that we 
found were having some kind of stake in this NAP, first and foremost the Ministry 
for Enterprise, Ministry for Justice, people dealing with democracy and human 
rights in the Ministry for Social Affairs, gender equality affairs, and so on. And the 
Ministry for Finance, of course. They are always involved because you need to 
have their approval.799 

 
It is not clear if this is an exhaustive list of ministries involved or what each min-
istry’s role was, nor why the Ministry for Foreign Affairs took charge while the 
policy remains the purview of the Ministry of Enterprise and Innovation. 

During the consultations, approximately 40-50 people attended each session, 
including a network of researchers used by the Ministry of Foreign Affairs, trade 
unions, state agencies (specifically Sida and the National Board of Trade), as well 
as representatives from industry. Madunic recalled that participants also included 
representatives of the textile industry in Borås and representatives of IKEA.800 
The Ministry for Foreign Affairs disclosed to the author that a complete list of 
participants was not archived, although written submissions were provided from 
several of the largest Swedish companies, as well as from numerous civil society 
organizations and government agencies. This list includes Atlas Copco, Electro-
lux, Vattenfall, Swedish Trade Federation, National Board of Trade Sweden, 
Sida, Diakonia, Save the Children, Amnesty International, Church of Sweden, 
Swedwatch, Stockholm Environment Institute, and UNICEF.801 
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Sweden’s NAP has fewer and less extensive concrete commitments than the 
French NAP, and it does not include mention of or accompany mandatory hu-
man rights due diligence legislation. Madunic’s successor, Ambassador Jakob 
Kiefer, however, stated at the 2018 UN Forum on Business and Human Rights 
that one of the major debates in the future of Swedish business and human rights 
policy was whether or not to make human rights due diligence compulsory: “For 
us, it seems we have put a lot of requests on companies, and we want to see how 
sustainability reporting plays out. We want to give it a little more time.”802 Unlike 
Germany, which officially adopted a “wait-and-see” approach in its own NAP,803 
this decision for the Swedish Government to first monitor the effects of “incen-
tivizing” voluntary human rights due diligence was not documented in the Swe-
dish NAP, and the Government has never publicly disclosed how (or if) it tracks 
“how sustainability reporting plays out” in relation to fostering corporate human 
rights due diligence, nor has the Government stated which ministry or agency 
should be responsible for this monitoring. Representing Sweden at the 2019 UN 
Forum on Business and Human Rights, Minister for Foreign Trade Anna Hall-
berg delivered the keynote speech at the Opening Plenary, where she summarized 
seven key areas of business and human rights policy for the Swedish Govern-
ment. Although she championed a “smart mix” of policies (see Chapter Two) 
none of the seven areas included human rights due diligence, mandatory or oth-
erwise.804 The Swedish NAP is also decidedly not a mix of mandatory and volun-
tary measures, as the term “smart mix” was intended to mean; aside from general 
human rights legislation named in the NAP, the plan focused almost exclusively 
on incentivizing voluntary corporate behavior. Hallberg did, however, endorse 
EU proposals for mandatory human rights due diligence in February 2021, alt-
hough Sweden has remained the only Nordic country other than Iceland without 
draft legislation on mandatory human rights due diligence.805 

The Swedish Government published a follow-up report to the NAP in De-
cember 2017, highlighting progress on the actions planned in the 2015 document. 
The major points of the 2017 report included passing legislation on sustainability 
reporting in compliance with an EU directive, providing additional support to 
embassies and to Business Sweden (an organization tasked with helping Swedish 
companies to expand abroad and foreign companies to invest in Sweden) on CSR 
issues, cooperating with China on CSR policy, and producing a communication 
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to Parliament on the Government’s expectation that companies work on sustain-
ability, including human rights.806 In March 2018, the Swedish Agency for Public 
Management published the results of a gap analysis, or baseline study, on Swe-
den’s compliance with the UNGPs that had been commissioned in August 2017. 
The agency proposed that the Government “investigate what possibilities there 
are to impose legal requirements for Swedish companies to carry out human 
rights due diligence, at least in high-risk situations” and “develop clear criteria for 
when state companies should do human rights due diligence.”807 Yet the Gov-
ernment has not taken any measures to date to require private companies to con-
duct human rights due diligence in line with the advice of the Agency for Public 
Management, although as of early 2021, it finally supports EU-level efforts to do 
so. 

7.2.2 Motivations and analysis 

7.2.2.1 Normative 
This section considers Sweden’s normative commitments to human rights and 
to regulation for social purposes in order to determine whether Sweden was suf-
ficiently committed to human rights to explain its early adoption. It also consid-
ers whether Sweden’s commitments explain its softer approach. If a government 
is committed to international human rights laws, is embedded in a normative 
community of states working on business and human rights issues, and has do-
mestic groups that support business and human rights policies, it should be more 
likely to be an early adopter. This section argues that Sweden has a generally 
strong track record for enforcing the rule of law and protecting citizens from 
human rights violations. Sweden is signatory to the major international legal con-
ventions on human rights and is a member state of all of the relevant IOs working 
on this policy area. This section also shows that Sweden’s normative view on 
regulation is not as stringent as other countries, preferring that companies self-
regulate, with government providing a framework and supportive environment 
for voluntary actions – which could explain the softer approach of the Swedish 
NAP. 

Sweden has committed itself extensively to international human rights, having 
ratified all of the relevant legal instruments addressed by the UNGPs. The Swe-
dish Government ratified the ICESCR in 1971 and the ICCPR on the same date. 
Sweden has also ratified all of the ILO core conventions, including  the Forced 
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Labour Convention in 1931; the Freedom of Association and Protection of the 
Right to Organise Convention in 1949; the Right to Organise and Collective Bar-
gaining Convention in 1950; the Equal Remuneration Convention in 1962; the 
Abolition of Forced Labour Convention in 1958; the Discrimination (Employ-
ment and Occupation) Convention in 1962; the Minimum Age Convention in 
1990; and the Worst Forms of Child Labour Convention in 2001. Sweden was 
thus a frontrunner in ratifying human rights conventions and had put into place 
all of the relevant international human rights legal commitments to which the 
UNGPs refer some years prior to adopting a NAP. Human rights protection in 
Sweden is strong not only in law but also in practice. Sweden’s performance on 
human rights indicators is among the highest in the world; its composite score in 
the CIRI dataset was 26 of a possible 30 in 2011, the most recent year for which 
data was available. The average score for Sweden in the period covered by this 
thesis was 26.8, with a range of 26-28. This score indicates very high respect for 
human rights, although Sweden followed a downward trend from 28 in 2005 and 
2006 to 27 from 2007-2010 and finally 26 in 2011.808 

Sweden is embedded in a normative community of states that promotes busi-
ness and human rights. Swedish governments have long sought to play an outsize 
role in international affairs, generally aiming to maximize influence in interna-
tional organizations and emphasizing the importance of multilateralism, as ex-
emplified by a much-publicized (and successful) bid for a seat on the UNSC in 
2016. In addition to the UN, Sweden is a member of the EU, Nordic Council, 
and OECD, as well as other IOs not covered in this thesis. This embeddedness 
could explain some of Sweden’s decision to adopt a NAP. The text of the NAP 
states that it was created in response to the European Commission’s recommen-
dation that EU member states draw up NAPs.809 Madunic also stated that because 
the UNGPs do not call on governments to adopt NAPs, the European Commis-
sion’s recommendation was an “essential element” that “created pressure” on 
the Swedish Government to formulate some kind of plan. Also, according to 
Madunic, the Government initially decided to develop a NAP because Sweden 
had been one of the countries at the UN in favor of endorsing the UNGPs.810 It 
is unclear which body she meant, as Sweden was not a member of UNHRC at 
that time. The Swedish Government did, however, express general support for 
the UNGPs at the UN and requested clarification on what policies governments 
were supposed to adopt to implement the UNGPs.811 

The normative motivation is predicated on the assumption that activists 
within the polity should also be found to have empowered the international norm 
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domestically. Firm-level human rights practice may provide insight into how vo-
cal Swedish business was in calling for (or opposing) regulation. The UNGC in-
cluded a total of 107 Swedish corporate participants (0.000011 per capita) by 
year-end 2014, the year preceding NAP adoption, with an additional 16 compa-
nies signing on in 2015. In this other Nordics, one finds 125 corporate UNGC 
participants in Denmark at year end 2014 (0.000023 per capita), 48 in Norway 
(0.000009), 40 in Finland (0.0000073 per capita), and 9 in Iceland (0.000025 per 
capita). These figures indicate that Swedish companies’ human rights practices 
are probably close to average: Swedish firms lag behind Danish and Icelandic 
firms in committing to human rights on a per capita basis, but there are more 
commitments per capita than in Finland and Norway. The CHRB issued its first 
report two years after Sweden adopted its NAP, providing little insight into how 
Swedish companies performed on human rights prior to adoption, and there are 
scarce other available metrics with which to assess this factor.812 Although there 
is a dearth of data on Swedish companies’ human rights performance, civil soci-
ety organizations – including Amnesty International, Diakonia, Save the Chil-
dren, Swedwatch, and more – argued as recently as 2018 that Swedish companies 
persisted in failing to respect human rights.813 Regardless of the NAP’s impact, 
one can reasonably assume corporate practices have not declined widely since its 
adoption, indicating that this underperformance has probably been at least con-
stant since the years preceding the NAP. 

The author was able to obtain most of the written submissions that corporate 
representatives gave to the Ministry for Foreign Affairs concerning the develop-
ment of the Swedish NAP. These documents provide direct insight into whether 
companies specifically lobbied for or against the NAP or related policies. Overall, 
business submissions to the NAP process were very few, although more partici-
pants apparently attended the in-person consultations, of which there are no rec-
ords. According to one human rights lawyer and consultant who advised the 
Government on its NAP, Swedish business has been largely disengaged from the 
development of Swedish public policy on business and human rights after initially 
saying a “firm no” to any sort of binding regulation at the 2015 consultations.814 
In written submissions, home appliance manufacturer Electrolux wrote that it 
“welcomes the fact that the Government is developing a Swedish action plan for 
business and human rights and thus works to ensure that Sweden continues to 
be a pioneering country in terms of human rights.”815 Swedish industrial equip-
ment giant Atlas Copco wrote that it  
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…welcomes the initiative taken by the Swedish Government to develop a draft 
National Action Plan to support the UN Guiding Principles for Business and Hu-
man Rights. …Our challenges lie in complex markets, where the legislative capac-
ity or infrastructure is insufficient to meet the human rights commitments that the 
UN Guiding Principles expect of States. It becomes vitally important then, that 
the Swedish national action plan reflects the challenges faced by an export-heavy 
nation and that it clearly defines what role the state will play to support companies 
and governments in an international setting.816 

 
The company also notes that it had been “proactively implementing” the UNGPs 
in its global operations.817 The Swedish Trade Federation, which represents Swe-
dish employers in the wholesale, retail, and e-commerce sectors, also submitted 
a written consultation on the NAP. The organization stated that it “welcomes 
the government’s work to disseminate knowledge of the UN Guiding Principles 
on Business and Human Rights” and stated that Swedish retailers are already at 
the forefront of business and human rights “both in terms of sustainability re-
porting and when it comes to working with CSR issues and making demands of 
their foreign suppliers.”818 

Swedish business thus seems to have welcomed the development of a NAP. 
This chapter, of course, asks about the content of the policies adopted, i.e. the 
stringency of the NAPs. While Swedish business was receptive to the idea of 
adopting some kind of plan, it appears that Swedish companies did not push for 
more robust policies and binding regulations, although they also did not use their 
submissions to firmly reject the idea of mandatory human rights due diligence. 
Mostly, Swedish industry seems to have pushed only for clarity. The Swedish 
Trade Federation’s written submission to the Ministry for Foreign Affairs’ con-
sultation does not assume a position on binding legislation either way, but it does 
state that the NAP should be clarified and made concrete and stresses that the 
concept of the corporate responsibility to respect human rights and associated 
expectations of companies should be clarified.819 LKAB stated in its submission 
that it “wishes for clearer and more concrete wording about what companies are 
expected to do” regarding due diligence.820 Electrolux noted the absence of hu-
man rights due diligence requirements from the NAP’s planned action list and 
stated that any forthcoming regulations should be “reasonable”.821 Ramsköld of 
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Vattenfall said that the company had not taken a position on binding legislation, 
but in consultations on the NAP, it “generally stated that having frameworks 
pushing companies to fulfill human rights obligations is helpful, as long as they 
are not too detailed and complicated for small and medium enterprises.”822 Vat-
tenfall was at the time of the interview involved in discussions at the EU level on 
mandatory human rights due diligence and remained open to the possibility of 
legislation.823 

Notably, Swedish industry appears largely indifferent to the idea, perhaps in-
dicating its expectation that there was no likelihood that the Government would 
propose legislation for mandatory human rights due diligence in conjunction 
with the NAP. The largest voice of business in Sweden does not even specifically 
address business and human rights issues in its work. The Swedish Trade Feder-
ation has a team working on CSR-related issues, including business and human 
rights, but the Confederation of Swedish Enterprise, the main employers’ organ-
ization for private sector companies in Sweden and a highly active lobbying or-
ganization, notably lacks a public spokesperson on business and human rights or 
related issues. And although the Swedish Trade Federation offers advice to mem-
bers about sustainable business, the Confederation of Swedish Enterprise does 
not include CSR as an “issue we work with” on its website.824 The Confederation 
did not submit written comments to the NAP consultation.825 

Still, other stakeholders did press the Government for the NAP to go further 
and produce some sort of binding regulation, or at a minimum for the Govern-
ment to explore the idea. Some civil society groups in particular pressed the Gov-
ernment to create binding human rights rules for Swedish companies. A group 
of prominent civil society organizations, including Swedwatch, Church of Swe-
den, and Amnesty International, called for the Government to investigate the 
need for extraterritorial legislation on human rights due diligence, noting that the 
Danish Government was already planning such an investigation.826 The NGO 
Forum Syd wrote in its submission, “The problem is that the UN principles are 
not binding. In fact, there is a need for stronger and binding regulations regarding 
corporate responsibility, impact assessments, due diligence, etc.”827 The Stock-
holm Environment Institute called for the Government to use the NAP to “po-
sition itself” on international research that proposed legislating requirements on 
human rights due diligence.828 The National Board of Trade Sweden also stated 
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that the NAP should have clarified the Government’s intention to regulate the 
corporate responsibility to identify and mange human rights risks.829 Madunic 
confirmed that she was pressured by civil society to use the NAP to endorse 
binding legislation, as well as an international legally binding instrument: 

That was the most controversial question – whether we should go along with that 
or not. And we didn’t – we didn’t suggest among our action points at the end to 
adopt national legislation. So if you look at the future actions, it doesn’t say that 
we are going to adopt legislation. At the end, we were criticized from both sides – 
NGOs saying we should have one step further, and industry saying we went one 
step too far.830 

 
To the extent that the domestic empowerment of norms by actors, especially 

from civil society and industry, explains early adoption, there is evidence in the 
Swedish case that it did contribute to the decision to adopt a NAP that was wel-
comed by a range of stakeholders. There is less evidence that the Government 
yielded to pressure to adapt the contents of its policy to demands from domestic 
actors: in the case of the Swedish NAP, numerous civil society organizations were 
vocally in favor of binding legislation, while, at least in written consultations 
made available to the author, business remained largely neutral on the subject or 
did not participate in the consultations at all, with some reluctance towards bind-
ing regulations expressed at in-person consultations, according to a source. 

The NGOs contributing to the NAP consultations were generally in favor of 
more stringent regulations than what the NAP offered; yet civil society in Sweden 
appears to have been largely inactive on business and human rights issues prior 
to the adoption of the NAP. Swedish civil society has long been autonomous 
from the state and willing and able to express dissenting opinions, even before 
democratization831 – so, there should be no obstacles to public criticism of the 
Government and lobbying for stronger human rights protection. Only five Swe-
dish NGOs, however, participated in the UNGC as of year-end 2015, which is 
an indication of activist support within the country for corporate human rights 
responsibilities. The NGOs cited above that contributed to consultations were 
not participants, which instead included the UN Association of Sweden, Global 
Utmaning, The Organization for Poverty Alleviation & Development, Cirkus 
Cirkor Ideell Förening, and Civil Rights Defenders, the latter of which is the only 
organization widely known within and outside of Sweden. Most of the NGOs 
concerned with business and human rights in Sweden – like the NAP itself – 
focus exclusively on issues related to companies’ overseas operations. 
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Finally, for the normative motivation, one could consider the question of 
whether the Swedish Government views regulation – here, especially binding 
regulation comparable to that in France – as sufficiently normatively desirable to 
motivate early adoption and assume the associated risks. Many observers proba-
bly expect that the Swedish state is heavy-handed in regulating corporations and 
the economy. There is a popular view of Sweden, a coordinated market economy, 
as having a heavy hand in business regulation. The Swedish variety of capitalism 
has been documented extensively in the political economy literature, particularly 
in the 1960s when Sweden was noted for being among the most committed of 
all states to a triple objective of full employment, rapid growth, and very high 
levels of social welfare. Sweden and the “Swedish model” have been known in-
ternationally as the ideal type welfare state and the primary model for social de-
mocracy ever since. The model, however, has undergone significant changes 
since the 1970s, and today growth policies take precedence over economic secu-
rity. After a transitory shift to the left by the Social Democrats – who have been 
in power for the vast majority of the past century – in the 1970s and early 1980s, 
when the Government ended a long-established, hands-off approach to the labor 
market by passing the 1982 Employment Protection Act (LAS), Swedish eco-
nomic policy gradually gave way to neoliberal reforms. After a brief period of 
center-right government in the early 1990s that oversaw significant privatizations, 
the Social Democrats returned to power, continuing with reforms that generally 
ran contrary to social democratic ideology.832 Thus, despite Sweden’s reputation 
for intervention in the economy, it no longer stands out as a country that priori-
tizes full employment over other goals and so intervenes less.833 

Sweden also has a long-standing model of industrial relations with minimal 
state intervention that is still mostly in place, and the State has long played less 
of a role than in, e.g., the French dirigiste model. Trade unions and employer or-
ganizations have each played a prominent role in Sweden’s political history, hence 
its storied corporatist policymaking model. From the 1930s onward, industrial 
relations in Sweden consisted of a tripartite corporatist system based on bipartite 
collective bargaining, with the state remaining in the background, facilitating in-
stitutionalized dialogue between unions and employers. Working conditions and 
wages were thus not set by the State, but rather negotiated between workers and 
industrialists.834 This model suggests that Sweden may not be normatively predis-
posed to regulating how companies treat and manage their employees, which has 
obvious consequences for business and human rights. 
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There may also be a sense that (stringent) regulation on human rights matters 
is simply unnecessary for Swedish firms. CSR was long regarded as an issue that 
did not require its own policy portfolio in Sweden, as Swedish companies were 
expected to simply manage their environmental and human rights risks without 
government interference, even in the form of soft guidelines. Where there were 
government initiatives to promote CSR, it had always been focused on overseas 
corporate activities, as is the NAP today, and was primarily a tool to realize for-
eign policy goals through private actors, bypassing politics.835 Domestically, com-
panies have argued that certain human rights regulations would be unnecessary 
because they already respect human rights, although they have also argued that 
such regulations and respect for rights would be excessively burdensome. While 
the NAP does not address the issue of domestic business and human rights is-
sues, the Swedish mining industry generally does not respect or implement prin-
ciples of free prior and informed consent for indigenous peoples, and mining 
firms often argue that human rights protections are superfluous in Sweden and, 
paradoxically, so burdensome that they could threaten the existence of the indus-
try.836 Certainly, this approach is consistent with Kiefer’s statement that the Gov-
ernment could “wait and see” if business first self-regulates before hardening the 
NAP. 

Political and economic challenges, especially a financial crisis in the 1990s and 
the policies of the right-wing government that took power in its wake, led to 
significant changes to industrial relations and corporatist policymaking in Swe-
den. The self-regulatory approach of Sweden’s NAP on business and human 
rights comes to make more sense in light of the history of Swedish political econ-
omy and the Swedish model of industrial relations. Successive Swedish govern-
ments, even though mostly dominated by left-wing parties, prefer a laissez-faire 
approach to worker-employer relations, allowing for strong unions to negotiate 
worker protections. Sweden’s long history of facilitating bargaining rather than 
participating in it, combined with a gradual and decisive shift to neoliberalism, 
makes a more hands-off approach to regulating the human rights conduct of 
corporations less surprising than it might seem, especially given that Sweden is 
so often thought of as a state with high levels of regulatory intervention in the 
economy. Moreover, there is a strong sense among firms (and probably the pub-
lic) of “we already do that”, resulting in a view that stricter regulation – and in 
the past, even softer regulation – is superfluous. 

7.2.2.2 Reputation 
As shown in the normative section above, Sweden appears to perform very well 
at fulfilling its international human rights obligations, thus leading to what is likely 
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a positive reputation for human rights. The question, then, is whether Sweden 
seeks to maintain that positive reputation, as well as whether it has a positive 
reputation in the specific area of business and human rights. The previous section 
established that Swedish firms are not frontrunners in CSR and are not especially 
engaged in human rights questions, but this does not necessarily indicate a nega-
tive reputation– nor that the Swedish government is particularly concerned with 
its reputation. The reputation motivation suggested that the more a government 
seeks to uphold or improve its reputation in a certain policy area, the more likely 
it would be to become an early adopter, whether that meant preserving a positive 
reputation or improving on a negative reputation. This section argues that Swe-
den’s reputation should generally be very good on human rights, including busi-
ness and human rights, although there are some challenges, especially concerning 
negative publicity around Swedish firms’ arms sales to dictatorships. The section 
argues that Sweden is concerned about even these relatively few dents to its rep-
utation and seeks to correct them, as well as to maintain its existing positive rep-
utation by building a profile as a world leader in business and human rights policy. 
Business and human rights is, for Sweden, a nation branding exercise more than 
it is a regulatory policy. 

In accordance with the positive indicators discussed above, qualitative report-
ing indicates that in the period studied, Sweden has maintained a decidedly pos-
itive record for its human rights performance. Sweden has not been profiled in 
any Human Rights Watch World Report yearbooks during the period under study, 
alone among the case countries included in this thesis and one of the few states 
in the world not to be profiled in the past decade.837 The exclusion of Sweden 
suggests that no failures by the Government to prevent violations of human 
rights were sufficiently egregious to warrant documenting in the report, avoiding 
the negative reputation that comes with public naming and shaming from Hu-
man Rights Watch. Reporting from the US State Department and Amnesty In-
ternational is more comprehensive and covers all countries, but these organiza-
tions’ reports provide confirmatory evidence that Sweden’s human rights chal-
lenges are generally less severe and less numerous than in other Western democ-
racies. 

Sweden has in recent years gained a positive humanitarian reputation for re-
ceiving a large number of asylum-seekers, especially from Syria, standing out for 
its previous generous policies of accepting refugees and other migrants at a time 
of rising xenophobia in the West. Especially under the premiership of Fredrik 
Reinfeldt (2006-2014), Sweden became widely known internationally for wel-
coming refugees from Iraq, Syria, and beyond.838 Nevertheless, many of Sweden’s 
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biggest domestic human rights challenges related to the acceptance and integra-
tion of refugees and ethnic minorities. The Government has at times denied asy-
lum to vulnerable groups and forcibly returned Iraqis and Eritreans to their re-
spective countries and Uighurs to China, despite safety concerns and risks of 
persecution. Amnesty International determined that such procedures did not 
meet international standards for refugee protection.839 In addition to human 
rights related to migration, integration of immigrants and ethnic minorities al-
ready residing in Sweden has resulted in human rights abuses that drew interna-
tional criticism. In 2013, the European Commission against Racism and Intoler-
ance published a report on Sweden, raising concerns about discrimination faced 
by Roma and about anti-Semitism and Islamophobia in Swedish Parliament.840 
Also that year, CERD expressed concern over racially motivated hate speech and 
discrimination against visible minorities in Sweden, as well as the proliferation of 
racist and extremist organizations.841 Criticism of discrimination also came from 
Sweden’s own Parliamentary Ombudsman.842 In each year during the same pe-
riod, the US State Department noted societal discrimination and/or violence 
against members of ethnic and religious minorities, along with violence against 
women, as the main human rights abuse in Sweden.843  

Sweden also received international criticism during this period on the issue of 
torture. Ahmed Agiza was subjected to rendition from Sweden to Egypt in 2001 
and subsequently tortured. Sweden had refused to exclude reliance on “diplo-
matic assurances” to facilitate the deportation of individuals to countries where 
they might face torture and to include torture as a crime in the Swedish penal 
code.844 In 2014, the UN Committee against Torture recommended that Sweden 
adopt a definition of torture into its Criminal Code that was consistent with the 
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UN Convention against Torture, as well as to refrain from using diplomatic as-
surances as a means of returning a person to another country where there was a 
risk of facing torture.845 In 2015, a senior judge proposed that torture be defined 
and specified as a crime in Swedish domestic law, acting “in response to 
longstanding criticism by human rights organizations and the UN Committee 
against Torture, including in its concluding observations of December 2014 on 
Sweden’s periodic report.”846 The Government then responded to international 
criticism and investigated changing its laws. 

The Swedish Government has faced rather minimal criticism overall from IOs 
and NGOs for human rights abuses within Sweden; the above examples are close 
to an exhaustive list. The evidence is thus fairly strong that Sweden performs well 
at protecting human rights domestically and that its international reputation for 
protecting human rights should generally be good. It also seems that Sweden 
does care about preserving a good reputation, although it has sometimes acted 
contrary to this objective. As noted, the Government appointed a judge to inves-
tigate defining and criminalizing torture based directly on criticism from the UN, 
but the Government has not become more open to asylum-seekers in the face of 
naming and shaming from NGOs; in fact, the government significantly tough-
ened asylum rules in 2016.847 In 2014, the first Löfven cabinet declared itself the 
world’s first feminist government and adopted a feminist foreign policy848 – virtue 
signaling that could be interpreted as a response to Sweden’s declining image in 
regards to violence against women in reporting from influential human rights 
NGOs and the US Government, or an effort to preserve Sweden’s famous rep-
utation as a land of gender equality. 

Sweden’s reputation in the specific area of business and human rights should 
not be particularly negative either. Although there is evidence of human rights 
violations by Swedish firms, there are relatively few egregious and high-profile 
violations. Aside from discrimination against minorities, which includes employ-
ment discrimination, the only human rights violation in Sweden directly related 
to business that was flagged as significant in the human rights reports reviewed 
above was the wage abuse of foreign seasonal berry pickers.849 In the BHRRC 
database of allegations against companies for human rights abuses, 28 allegations 
involved companies with headquarters in Sweden by the end of 2014, with an 
additional 8 allegations in 2015, the year the NAP was finalized and adopted. 
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Among the other Nordics at year end 2014, there were 16 allegations against 
firms incorporated in Norway, 13 in Denmark, nine in Finland, and zero in Ice-
land. Most Swedish companies’ abuses occurred overseas and in developing 
countries, especially in Cambodia, China, and Occupied Palestine. H&M was eas-
ily the most heavily represented firm on the list, with seven allegations against it, 
although there were also numerous allegations against Ericsson, Ikea, and Volvo 
Group. In the same period, five alleged human rights abuses occurred in Sweden. 
Two allegations were reported in the same period in Denmark, with one allega-
tion in Finland and Norway and none in Iceland. Four of the Swedish cases came 
from the same report on shoe companies, and two of them perpetrated by Swe-
dish firms. The other case, from 2011, concerns indigenous Sami communities’ 
claim that Beowulf Mining did not respect their right to participation in negotia-
tions over mining activities affecting their lands. 

The BHRRC/Liberty Asia library of legal cases does not cover any cases 
against Swedish firms, indicating that there are no “high profile” human rights 
lawsuits against Swedish companies or foreign firms that violated rights in Swe-
den. This finding lends credence to the notion that Sweden does not have a neg-
ative reputation for business and human rights. Nevertheless, some Swedish 
firms have had the spotlight of world media shined on them for their role in 
human rights violations overseas. Swedwatch – NGO based in Stockholm that 
conducts research on the extent to which companies, investors and authorities 
take responsibility for human rights and the environment – has produced many 
reports over the past two decades about the human rights impacts of Swedish 
companies and procurers, mostly in foreign countries. Swedwatch’s reports focus 
on specific companies, such as Systembolaget (the state-owned alcohol monop-
oly), Vattenfall, and Mineral Invest, as well as general regional and industry issues. 
Allegations in the Swedwatch reports implicate Swedish companies in abuses 
across most sectors and issue areas.850 These reports collectively demonstrate that 
Swedish companies are not immune to human rights challenges, although their 
effect on Sweden’s reputation may be minimal, as Swedwatch is not widely 
known internationally. 

Perhaps the most notable business and human rights challenge that has cause 
reputational damage for Sweden concerns arms sales. There has been extensive 
international media coverage in recent years concerning the sale of Swedish-man-
ufactured weapons to authoritarian regimes accused of human rights abuses, es-
pecially Saudi Arabia. Saab has been most noted for its weapons sales to the Saudi 
regime, with a 2010 sale leading politicians from Sweden’s left wing to call for 
changes to the government’s arms exports procedures.851 Agence France-Press 
noted in 2014 that, “Alongside a global reputation for peacemaking and generous 
foreign aid, Sweden has become a major world supplier of weapons, counting a 
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number of regimes criticized for human rights abuses among its customers,” in-
cluding Saudi Arabia, the United Arab Emirates, and Pakistan, and implicating 
not only Saab, but also Bofors.852 In 2015, a cross-party commission report for 
the Riksdag proposed a “democracy clause” in Swedish legislation that would 
screen export recipients for how firmly-rooted their democratic institutions are 
in order to receive weapons; the report was covered by major international media 
outlets.853 In 2017, the Government bowed to pressure and proposed a new law 
to limit the sale of weapons to countries where human rights are severely under 
threat,854 which was likely a response to international criticism of the Swedish 
firms’ weapons sales. 

Despite apparent efforts to halt the sale of weapons to undemocratic regimes, 
human rights issues persist, and Sweden’s reputation continues to be questioned 
in foreign media. Sweden was criticized in Salon in 2019 for paradoxically selling 
the arms that make the war in Yemen possible, even as the Swedish Government 
attempts to be the key peace broker for the same war. Sales have continued to 
Saudi Arabia and the UAE – key actors in the war, supporting opposing factions 
– with Saab even opening an office in Abu Dhabi in 2017.855 According to the 
Swedish Inspectorate of Strategic Products, only follow-on deliveries took place 
to MENA countries in 2018, and no new export transactions had been approved 
for Saudi Arabia since 2013 or for the UAE since 2017.856 It is worth noting that 
while Sweden has possibly prevented (or mitigated) future arms sales to countries 
with the most egregious human rights violations in conflict zones, much of the 
negative publicity in major international news outlets preceded adoption of the 
NAP in 2015. This could suggest that the Swedish Government, at the time of 
initiating the NAP process, was aware of this business and human rights chal-
lenge and associated reputational harm. Arms exports, however, are not ad-
dressed directly in the NAP. 

Sweden generally has a good reputation for human rights, including business 
and human rights. Negative criticism of Sweden by IOs or the media may have 
tarnished its reputation but do not appear to have massively damaged it. Sweden 
seems to care about maintaining this positive reputation – a point which is made 
clear by the text of the NAP and the process for producing it. The NAP opens 
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by stating that the government’s ambition in adopting the policy “is to assist en-
terprises in their efforts in this area. A clear Swedish profile in this area can con-
tribute to strengthening Sweden as a brand. …The action plan is also an im-
portant part of the Government’s heightened ambitions for foreign trade, 
through the export strategy, CSR and other areas.”857 That the NAP states that a 
business and human rights profile is a potential boost to Sweden’s national brand 
is a clear indication that adoption was part of a strategic concern with the gov-
ernment’s reputation. Notably, the Ambassador for Sustainable Business was re-
sponsible for producing the plan; this ambassador sits in the Department for 
Trade Promotion, Nation Branding and Corporate Social Responsibility at the 
Ministry for Foreign Affairs – not in the Department for International Law, Hu-
man Rights and Treaty Law.858 Certainly, Sweden’s concern for its international 
image is exemplified by the fact that the Government has developed an extensive 
brand management strategy that explicitly states that Sweden should be perceived 
as a champion of gender equality, human rights, and sustainable business.859 Busi-
ness and human rights and the related area of CSR are, for the Swedish Govern-
ment, possibly more a matter of nation branding than of human rights and inter-
national law. 

As a final point, the reputation motivation suggested that an early adopter 
might be a laggard (and thus an “inauthentic” early adopter) relative to its peers, 
despite otherwise being early in the global sense. This explanation was related to 
the idea of “social camouflage” whereby governments adopt policies that have 
clustered regionally in order to avoid the reputational damage of being late among 
peers. This explanation may apply in some ways to Sweden. Sweden preceded 
Norway’s adoption by mere months, with both Nordic countries lagging behind 
Denmark and Finland despite leading in the rest of the world. Denmark, Finland, 
Lithuania, the Netherlands, and the UK had all published their NAPs even before 
the Alliance government initiated the process of drafting a NAP for Sweden in 
late 2014. The first page of the Swedish NAP notes that other northern European 
states – the aforementioned countries – had already developed NAPs,860 and 
many stakeholder submissions to the consultation process documented best 
practices from foreign NAPs. Atlas Copco stated that the Swedish NAP “can 
take inspiration from the National Action Plan drafted by the British Govern-
ment” in a variety of ways and noted the Dutch Government’s work on a tool 
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for human rights due diligence.861 Electrolux also cited the British NAP as an 
example for plans for follow-up mechanisms.862 

Other Nordic countries have subsequently led Sweden in “hardening” NAPs 
into binding legislation. The Danish Government has launched an investigation 
into creating rules for mandatory human rights due diligence. At the 2019 UN 
Forum on Business and Human Rights, the Finnish Vice Minister for Foreign 
Affairs, Johanna Sumuvuori, stated that the Finnish Government has made a 
proposal for mandatory human rights due diligence after civil society organiza-
tions and corporations came together to lobby the government for legislation. 
She highlighted Finland’s being one of the first governments in the world to 
elaborate a plan for business and human rights in 2014 and stated that Finland 
was using its Presidency of the European Council of the EU in 2019 to push for 
EU-level action on human rights due diligence.863 Sumuvuori also stated that 
Finnish companies were already very active in assessing their human rights im-
pacts and were so eager to brand themselves as socially responsible that they 
wanted mandatory rules,864 suggesting that not only Sweden views business and 
human rights as a potential brand enhancement strategy. In November 2019, a 
draft act for mandatory human rights due diligence was also proposed in Norway. 
A report from the Norwegian Government’s Ethics Information Committee 
stated that the act was necessary to enable consumers to make informed choices 
and stated that the Government had lost confidence in the ability of voluntary 
measures to improve business and human rights.865 Sweden apparently lags be-
hind the other Nordics in the conversion of soft policy into hard law, which 
could indicate a social camouflage effect and strengthens the case that its initial 
adoption of business and human rights policy was less “sincere” or “authentic” 
vis-à-vis policy content than that of the peer states preceding it. 

7.2.2.3 Competition 
The competition motivation reasons that a government is more likely to adopt 
early if it seeks to influence policy adoptions abroad. Governments might trigger 
races to the top to control where on the Pareto frontier other states end up – i.e. 
to control which style of regulation is adopted internationally. Openness to trade, 
especially among large economies, is the best scope condition to realize such a 
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California effect. Sweden’s small domestic market could disadvantage it in adopt-
ing regulation unilaterally, but as a wealthy and economically open country, many 
of the scope conditions for engendering a race to the top are present. If Sweden 
prefers a softer approach to regulating companies on human rights issues but 
sensed a global trend toward binding regulations, adopting a NAP of the type 
that it did and exporting this regulatory style as quickly as possible should be 
perceived by the Government as advantageous. This section reviews Sweden’s 
economic position and shows that the Government indeed planned to promote 
its NAP abroad and has subsequently gone about encouraging and assisting ad-
vising foreign governments with developing the content of their NAPs. There is 
thus considerable evidence for the competition motivation in explaining Swe-
den’s early adoption, although the evidence is more circumstantial than concrete 
on the question of whether this was a strategic move to stave off foreign adop-
tions of mandatory human rights due diligence. 

Despite its small population, Sweden is a very wealthy and prosperous country 
with considerable power for a small state. Sweden is widely recognized for high 
levels of economic development and social welfare. In 2014, the year preceding 
NAP adoption, Sweden ranked 12th in the world in the Human Development 
Index.866 Sweden has maintained a fairly constant HDI score over the past decade 
with a consistent, incrementally upward trend after a considerable jump in devel-
opment in the mid-1990s.867 Sweden would not generally be considered as pow-
erful as countries like France, although the Government aims to exert outsize 
influence, such as by seeking a coveted non-permanent UNSC seat and heavily 
promoting its terms as rotating president of, e.g., the Council of the EU and the 
OSCE. Perhaps unsurprisingly for a small state in the far north with limited ca-
pacity for domestic agricultural diversification, Swedish governments, and most 
Swedish political parties, have tended to enthusiastically embrace international 
trade. With a population of little more than ten million, Sweden is nonetheless 
the world’s 31st largest export economy. Sweden has a highly diversified econ-
omy, making it the fifth most complex economy in the world. Its exports go 
primarily to other EEA countries, and Sweden trades in especially high volumes 
with its Nordic neighbors.868 In 2014, trade as a percentage of GDP was 90%, 
showing that the Swedish economy is heavily trade-dependent. Comparatively 
high FDI flows also indicate that the Swedish economy is economically open; 
inflows were 4.6% of GDP in 2014, while outflows totaled 4.8% of GDP. Swe-
den thus has the scope conditions mostly in place for the competition motivation 
to be a plausible explanation for its adoption of a NAP, although Sweden’s small 
market size suggests a limited ability to influence foreign policy adjustment 
through trade. 
                                                      
866 United Nations Development Programme, Human Development Report 2014 – Sustaining Human 
Progress: Reducing Vulnerabilities and Building Resilience (New York, 2014). 
867 United Nations Development Programme, Human Development Report 2019. 
868 “Sweden”, Observatory for Economic Complexity, https://oec.world/en/profile/coun-
try/swe/, accessed 10 Dec. 2019. 
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The next step, then, is to look for evidence that Sweden planned to promote 
adoptions of similar policies abroad. The NAP states explicitly that the Swedish 
Government seeks to encourage other countries to adopt NAPs. Many planned 
measures in the NAP are means of promoting foreign adoptions; clearly, a key 
goal for Sweden in adopting its NAP was to proliferate NAP adoptions abroad. 
Some of the planned measures include “urging” foreign governments to adopt 
their own NAPs and persuading other EU member states to adopt NAPs, as well 
as including reference to the UNGPs in EU FTAs and promoting the OECD 
Guidelines in non-OECD countries. Madunic claimed that triggering NAP adop-
tions abroad was one of the explicit purposes of the NAP, which explains why 
the NAP was developed and adopted in a short period of time compared with 
other governments (e.g. France) that had a years-long process. Madunic wanted 
to rush the drafting and adoption of the NAP to encourage immediate adoptions 
of NAPs abroad: 

My predecessor did not do a baseline study. There were calls on us to not launch 
our NAP when we did because we should start from the beginning by doing a 
baseline study, and on that basis do a NAP. We were more eager to do a NAP; we 
thought it was important as a signal to get started on that work… [a signal for] 
both encouraging other countries do a NAP, giving advice and support, consult-
ing, and explaining how we did it. We think it is important that other countries 
have NAPs. One concrete example is Thailand. In the Geneva commission on 
human rights, we encouraged Thailand to adopt a NAP, and they did that because 
of us, and a delegation came to Stockholm. So one part [of why we decided to 
have a NAP] is encouraging other countries, and of course another part is to en-
courage Swedish business to do business respecting human rights.869 

 
The Thai Government affirmed at the 2019 UN Forum on Business and Hu-

man Rights that it adopted its NAP because of a recommendation from Swe-
den.870 Hallberg, speaking at the same event, stated that promoting NAPs abroad 
remains one of the seven key areas of Swedish business and human rights policy, 
and she noted the Swedish Government’s support for Thailand in developing its 
NAP.871 Sweden also pushed Colombia to adopt its NAP in 2015, and the Swe-
dish Government continued working with Colombia to develop a second NAP 
with follow-up actions. Sida even seconded an advisor on human rights to the 
Colombian Presidential Council on Human Rights to work on the second NAP 
and other recommendations.872 Notably, Colombia’s NAP similarly lacked bind-
ing regulations (see Chapter Five). 

                                                      
869 Madunic interview. 
870 W. Wisitsora-At, Stepping up government leadership: from commitments to action, opening plenary at 
the United Nations Forum on Business and Human Rights, 25 Nov. 2019. 
871 Hallberg, Stepping up government leadership: from commitments to action. 
872 T. Andersson, (Kommersiell handläggare, Embassy of Sweden in Bogotá), interviewed by I. 
Higham in Bogotá, Colombia, 4 Oct. 2018. 
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Sweden’s use of its NAP adoption to “signal” to other countries that they 
should adopt a NAP partially explains the document’s vague and more aspira-
tional language, as well as its lack of many concrete policy proposals. According 
to Madunic, 

I felt strongly that there was so much focus on the NAP and the text of the NAP. 
My opinion was that that was the wrong focus. I was trying to say, it doesn’t actu-
ally matter if we write a NAP that is 10 pages or 82 pages long. This NAP as such 
is not going to change anything in reality. Some NGOs were saying we should do 
it this way or that way. But I was saying this NAP won’t make a difference in the 
world. The focus should be on companies. NGOs should talk to companies, not 
talk to government about two more paragraphs. …So this NAP, as such, this pol-
icy document – it’s an instrument, a good one. It’s an expectation from the Gov-
ernment, not legally binding, and the Ruggie principles are also not legally bind-
ing.873 

 
It is striking that the architects of the Swedish NAP were largely unconcerned 

with its substantive content and purposely designed it to lack binding rules; yet 
they were very focused on fostering NAP adoptions abroad. Combined with the 
fact that the Swedish Government has not participated directly in the ongoing 
negotiations on an international legally binding instrument on business and hu-
man rights, is reluctant to support the idea of such a treaty, and lagged behind 
much of Europe in endorsing mandatory human rights due diligence legislation 
at the EU level (while never having supported it at the national level), it becomes 
apparent that Sweden has a preference for softer regulation – asking companies 
to do their due diligence, but not making them. Sweden is engaged in fostering a 
race to the top, with a clear preference for a regulatory style that only lays out 
general expectations for companies. Sweden’s active promotion of NAPs in its 
foreign policy could therefore be seen as a means of controlling where on the 
Pareto frontier states end up globally. 

7.2.2.4 Domestic lock-in 
The domestic lock-in motivation concerns political instability – whether a gov-
ernment is recently overcoming civil strife or a democratic transition, or facing 
the imminent loss of political power. These factors could lead a government to 
assume the risks of early adoption in order to bind the hands of future govern-
ments – or its own hands for the purpose of enhancing credibility. Sweden is 
rather unique among the cases included in this thesis in that the NAP process 
began under a center-right government and proceeded fairly seamlessly after a 
center-left government took power several months later. This section reviews the 
domestic political situation in Sweden at the time the NAP was developed and 
adopted and concludes that there was very little evidence of a domestic lock-in 
motivation to explain Sweden’s decision to adopt a NAP or to include the type 

                                                      
873 Madunic interview. 
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of policies in the NAP that it did. In general, there is a culture of consensus in 
Swedish policymaking, and the center-right and center-left largely share a predis-
position to fostering corporate self-regulation through public policy. 

The Social Democratic Workers’ Party has governed Sweden for most of the 
past century, only falling out of power a few times and for short spells since they 
first formed a government in 1917. From 1932 to 1976, the party spent less than 
a year out of government. Most Social Democratic governments have been mi-
nority and/or coalition governments, with confidence and supply coming most 
often from the socialist Left Party. Since 1991, the political landscape has become 
more fractious, and the Social Democrats have been in opposition after three out 
of eight general elections, losing their absolute dominance but retaining a signif-
icant role in Swedish politics. The Social Democrats have been governing in a 
minority coalition with the Green Party since 2014 after eight years of Alliance 
rule. It is clear that when the Social Democrats – the party that ultimately adopted 
the NAP – are in power, loss of power is, although sometimes on the horizon 
for the party, never expected to be long-lived. Policies that the Government 
adopted are therefore less likely to be related to tying the hands of the political 
opposition, and Sweden has not had recent civil conflict after which the Govern-
ment might need to gain credibility by tying its own hands. Indeed, Sweden is 
famously non-aligned and has avoided conflict for centuries. 

While the center-left has long dominated Swedish politics, policymaking in 
Sweden is noted for being “rational and consensual” by most observers. At least 
until the 1990s, Sweden was considered highly corporatist, guaranteeing policy 
influence to interest organizations, especially organized labor. Consensus is also 
achieved in Sweden through commissions of inquiry and referral systems, which 
continue to help to build support across parties.874 Since the 1990s, the Social 
Democrats have had to cooperate more with the other parties in parliament and 
have thus developed a more formalized system of coordination with parties not 
in the government, resulting in broad parliamentary support for many major state 
policies.875 Although the Social Democrats have lost their dominance, they re-
main Sweden’s largest party. The right- and left-wing blocs in Swedish parliament 
retained relatively similar levels of popularity, as both lost voters to the far right 
Sweden Democrats, which entered Parliament for the first time in 2010. Also in 
2010, the Alliance won more seats than the left-wing parties, which could have 
blocked formation of a government and triggered fresh elections; they allowed 
the Reinfeldt government to stay in power, however, to deprive the Sweden 
Democrats of influence.876 It was this election that determined the government 
that was to be in power when the NAP process was initiated, suggesting that the 
parties were generally cooperative and committed to political stability. 
                                                      
874 C. Dahlström, “Introduction: Policy-Making in Sweden”, in J. Pierre, ed., Oxford Handbook of 
Swedish Politics (Oxford: Oxford University Press, 2015). 
875 T. Persson, “Policy Coordination under Minority and Majority Rule”, in J. Pierre, ed., Oxford 
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From February 2013 until the end of the parliamentary term in September 
2014, the Social Democrats, Greens, and Left were collectively polling higher 
than the Alliance parties, reaching a peak of a 17.7% lead in July 2014, despite 
Reinfeldt’s continued personal popularity.877 The left-wing parties indeed won 
more seats in the 2014 general election, although neither bloc had a majority; this 
time, the center-right allowed the center-left to govern in exchange for fencing 
off the Sweden Democrats from influence.878 Politics for the next four years, 
during which the NAP was finalized and adopted, were highly unstable by the 
Swedish standard. The Social Democrats and Greens, however, maintained their 
coalition government for the full term. Analysts anticipated for most of this pe-
riod that a center-right government would emerge from the 2018 general election 
with passive support from the Sweden Democrats,879 although this did not come 
to pass, and the Social Democratic-Green government has remained in power 
with support from two former Alliance parties, the Liberal and Centre.880 

The Alliance government’s faltering popularity in the year preceding the 2014 
general election could be seen to explain its motivation to adopt a NAP, espe-
cially if right-wing governments are thought to favor more voluntary approaches 
over binding approaches and feared that a left-wing government would opt to 
legislate or to go further with its NAP. There is, however, no evidence that this 
was the case based on available documents and interviews. Moreover, the general 
preference for consensus in Sweden suggests that any controversial measures, 
such as mandatory human rights due diligence requirements, would be imple-
mented only after extensive consultations with external experts and across par-
ties, which did not happen. This process would have given the opposition parties 
the chance to push back against legislation they did not prefer. There is also no 
confirmatory evidence that Sweden’s center-right parties are particularly opposed 
to binding legislation, nor that Sweden’s center-left parties are particularly in fa-
vor of it. That the Social Democrats never went this route suggests it was at the 
very least not a priority agenda item for their government. The Social Democrats 
are moreover unlikely to feel pressure to tie the hands of future governments, as 
even in the present they are rarely out of power for long. There is therefore little 
evidence that either the initiation of the NAP process by the right-wing, or the 
completion and adoption of it by the left-wing, is explained by the domestic lock-
in motivation; nor is there any concrete evidence that a domestic lock-in motiva-
tion explains the particular soft regulatory style selected for the Swedish NAP. 
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7.3 Comparative analysis 

7.3.1 Normative motivation 
Both France and Sweden are clearly committed to protecting human rights to a 
great extent, having ratified all of the relevant international treaties in the Inter-
national Bill of Human Rights and the ILO core conventions, which are the min-
imum sufficient list of human rights for companies to respect, according to the 
UNGPs. As liberal democracies and EU member states, rule of law is strong in 
both countries. There are serious problems with human rights violations in both 
countries, although France has more extensively documented and more egre-
gious violations than Sweden. It is, however, reasonable to assume that both 
states are committed to international human rights. These states are also mem-
bers of all of the relevant IOs available to them that work on the area of business 
and human rights, suggesting extensive embeddedness in a normative commu-
nity of states that would lead to convergence on and acceptance of policy inno-
vations for business and human rights. France was a member of UNHRC at the 
time the UNGPs were endorsed, but Sweden was not, which could strengthen 
an argument that not only being a member of an institution but actually partici-
pating in the negotiation of the text (although the UNGPs were not negotiated, 
but rather debated, by member states) increases the sincerity of a government’s 
commitment to the normative content of the text, resulting in harder regulations 
and more concrete policy planning. 

The level of activism to “empower” business and human rights policy adop-
tion domestically appears to have been stronger in France. Moreover, the goals 
of French civil society were more explicit and concrete, with a focus on securing 
passage of legislation that mandated human rights due diligence for French busi-
ness. NGOs contributed similarly in both countries’ NAP processes, but partic-
ipation was somewhat more institutionalized in France through the Plateforme 
RSE, as well as through relations between CNCDH and civil society. Appointing 
an NHRI to manage the NAP process instead of a diplomat may have had sig-
nificant consequences for the relative influence of civil society. NGOs were par-
ticularly active in pushing for the Duty of Vigilance Law through a lengthy and 
sustained campaign, even authoring the original draft bill. Business in both coun-
tries appears to have been similarly amenable to business and human rights 
NAPs, with Swedish business appearing less hostile to binding regulation, alt-
hough perhaps because such regulation was less of a “threat” in the Swedish 
context, where the Government had taken no steps to propose legislation to Par-
liament, and would anyway invite business to comment formally on any proposed 
legislation in accordance with the Swedish legislative process. Business participa-
tion was also more institutionalized in the French NAP process, both through 
Plateforme RSE and through the special relationship between the state and 
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MEDEF. French CSR practices in the area of human rights do appear more ad-
vanced than Swedish CSR practices, based both on participation per capita in the 
UNGC, where French companies far exceed Swedish companies, and based on 
interviews with CSR directors in France who felt that compliance with mandatory 
due diligence was unproblematic for them. 

It is possible that France’s normative commitment and resulting harder regu-
lations are not based so much on a more sincere conviction in the importance of 
human rights protection, but more so on a higher level of comfort with regulating 
companies on social issues and a perceived urgency to do so. While Sweden has 
historically maintained a consensus-based model in which the Government facil-
itates negotiations between stakeholders, France’s dirigiste legacy suggests that it 
is more likely to develop “harder” policies for business vis-à-vis social issues, like 
human rights. Moreover, Swedish business – as well as the Swedish Government 
– have at times deployed a discourse of de facto respect for certain human rights, 
viewing even softer regulation on human rights and government incentivization 
of CSR as largely superfluous in a Swedish context. Thus, the logic of appropri-
ateness may not only apply to the appropriateness of protecting human rights 
from corporate abuse specifically but of mandating corporate accountability gen-
erally. 
 

7.3.2 Reputation 
France has faced more significant human rights criticism from IOs and NGOs 
in the years preceding the adoption of its NAP than has Sweden, suggesting that 
France may have a worse international reputation for protecting against human 
rights abuses. Sweden was not even included in the Human Rights Watch World 
Reports in the years preceding NAP adoption, while France was featured every 
year. The reports on France also showed a considerable number of incidents in 
which the French Government was “named and shamed” by UN Special Rap-
porteurs and other human rights officials and investigatory bodies at other IOs. 
Sweden did not attract such criticism. There are also a number of legal cases and 
alleged human rights abuses against French companies in the period leading up 
to NAP adoption, while there were no such high-profile cases against Swedish 
companies, indicating that France’s reputation specifically for business and hu-
man rights was probably worse. It is worth questioning whether France is also a 
more “famous” country worldwide due to its size, its military prowess, its posi-
tion on the UNSC, and its substantial cultural output, which could subject the 
Government to more scrutiny under a brighter spotlight. One might then expect 
reputational effects to be all the more pronounced due to magnification. 

In the case of France, reputation concerns were linked to a direct reward: 
CNCDH threatened to use its rapport with UNHRC to criticize the French Gov-
ernment for lacking a NAP and thus being an unsuitable candidate for a coveted 
seat on the Council. According to two interviewees, this concern with France’s 
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human rights reputation motivated the Government to endorse the policy de-
spite apprehension amid a raging debate over the Duty of Vigilance Law. As the 
Government adopted the NAP in the form that CNCDH had drafted it, it is also 
conceivable that this threat of reputational damage led the Government to accept 
the policy without significant modifications, such as a watering down or reduc-
tion of the many commitments made in the plan. 

The Swedish NAP is explicit that the national reputation was a motivation for 
adoption, stating that it is part of the Government’s branding strategy. Because 
the NAP was contextualized in Sweden’s extant CSR policy, and because Sweden 
did not appear to have a negative reputation for human rights and even has a 
very positive reputation, Sweden potentially adopted the NAP to continue acting 
according to its “perceived type” as a leader in responsible business conduct. 
Furthermore, Ambassador Madunic affirmed that adoption of the NAP as a vir-
tue signal was more important than its substantive content. These findings, 
viewed in light of reputation theory, strengthen a case for a degree of “social 
camouflage” in Sweden’s motivation to adopt the policy: the Government was 
keen to swiftly publish a NAP, potentially to avoid seeming like a regional laggard 
and thus appearing to act contrary to its perceived type in the area of CSR and/or 
human rights. There was not an obvious reward for reputation reversal, as in the 
case of the French Government, which had concerns that CNCDH would be 
able to make a valid case against it without a concrete policy on business and 
human rights officially in place. With a strong focus on signaling and reputation, 
Sweden did not concern itself with the stringency of the regulations contained 
therein. 
 

7.3.3 Competition 
Sweden and France are both very open to international trade and the inflow and 
outflow of capital, and they are both members of the EU. This general openness 
to international trade and finance indicates that both countries are capable of 
ratcheting up standards internationally, as trade relations are the primary conduit 
through which the California effect takes place. Powerful, wealthy nations are the 
most able to produce the effect through early adoption, and France’s domestic 
market size and international power projection make it considerably more capa-
ble of triggering foreign policy adjustment than Sweden, although Sweden is a 
slightly wealthier country on a per capita basis. 

Both the Swedish and French governments have engaged in clear efforts to 
push for adoptions of business and human rights policy abroad, although doing 
so appears to have been Sweden’s intention prior to adoption. Notably, Sweden’s 
NAP and statements from interviewees highlight efforts to encourage foreign 
governments to adopt their own NAPs without consideration of the regulatory 
style of the NAPs that they adopt. The French NAP, meanwhile, is more explic-
itly committed to creating mandatory rules on human rights due diligence at the 
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international level and among foreign governments at the national level. France 
is especially focused on showcasing the Duty of Vigilance Law and encouraging 
implementation of mandatory human rights due diligence at the EU level. France 
has also been more open than any other EU country to the negotiations on an 
international legally binding instrument for business and human rights. While 
Dominique Potier has traveled abroad to promote the law, and the French Gov-
ernment has championed the legislation in international fora, there appears to be 
little diplomatic engagement on the issue of specifically promoting NAP adop-
tions elsewhere. CNCDH, meanwhile, has focused on strengthening the NAP 
and ensuring it is implemented by relevant French institutions, rather than pro-
moting it among other countries – the NHRI is tasked with holding only the 
French Government accountable. Clearly, France is concerned with ensuring a 
level playing field and with getting other governments to require companies to 
assess and mitigate their human rights impacts. 

Sweden, however, has a policy written by diplomats with the express intention 
of international promotion. It has specifically encouraged adoption of NAPs in 
other countries, which was itself a stated action to be taken as part of the NAP. 
For Sweden, early adoption of a NAP was specifically about signaling to other 
countries and beginning to promote adoptions abroad. This work appears to 
have commenced almost immediately after, or perhaps even before, the Swedish 
Government formally adopted its NAP. Sweden has worked directly with other 
countries, particularly Colombia and Thailand, to encourage NAP drafting and 
adoption, and it has also pressed for EU-wide adoption of NAPs. Yet Sweden is 
unengaged in the process of elaborating a possible legally binding instrument 
with international reach, and the Swedish Government does not appear to have 
promoted mandatory human rights due diligence in any forum, until it recently 
endorsed a proposal from the European Commission. Sweden has overall been 
reluctant, or even resistant, to the idea of mandatory human rights due diligence; 
we could infer, then, that promoting NAP adoptions abroad is a means of con-
trolling where on the business and human rights Pareto frontier other states end 
up. By encouraging NAP diffusion, the Swedish Government may be staving off 
the diffusion of harder regulations that its government seems to oppose. The fact 
that the architect of the Swedish NAP saw it as unable to create meaningful 
change in corporate management practices but still sought to encourage other 
governments to replicate it lends credence to this notion. The fact that Sweden 
views a softer approach as not only sufficient but exportable suggests an interac-
tion of the competition and normative motivations: “we already do that” could 
mean “we don’t need to be regulated” either at home or abroad. 
 

7.3.4 Domestic lock-in 
The domestic lock-in motivation certainly helps to explain in the adoption and 
possibly even content of the French NAP, while there is virtually no evidence 
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for this motivation in Sweden’s case. The logic of “locking in” policy innovations 
in the face of political opposition is extremely clear for the French NAP, as well 
as for the Duty of Vigilance Law. The architects of both documents, adopted at 
almost the same time, feared that no matter the outcome of the imminent presi-
dential election, there would be no support for business and human rights regu-
lation. Activists who drafted and pressed for the Duty of Vigilance Law saw from 
the early days of the Hollande presidency that PS rule was a five-year window 
that was not likely to come again soon in a country that had since the 1990s 
become firmly Gaullist, and they therefore sought to pass binding legislation 
while it was possible. 

Numerous interviewees from the author’s field research, as well as those in-
terviewed by Evans, perceived that in the run up to the 2017 election, the obvious 
decline of the mainstream center-left in popularity propelled PS members of the 
French Parliament to push through the law against initial opposition from the 
Government in an effort to reclaim left-wing credentials. There is less corrobo-
rative evidence to back Roche’s and Bon-Maury’s claims that they also feared 
that a Macron or Le Pen presidency would mean the death of the NAP before it 
was adopted as government policy, but their accounts corroborated each other 
without prompting from the author, and the Government accepted the NAP as 
it was drafted, with extensive commitments to implementation of binding legis-
lation. The Government acquiesced to this hands-tying move from the NHRI 
because of concerns about its reputation, suggesting that the two motivations 
interacted to produce an outcome in favor of early adoption of a NAP with plans 
for implementing hard regulation. 

In the case of Sweden, domestic political instability seems to have played al-
most no role in the motivation to adopt a NAP. The NAP process was initiated 
by a center-right government shortly before an election, but the center-left op-
position was also opened to creating a NAP. The NAP process continued unin-
terrupted with the change of government after the 2014 election, and the NAP 
was adopted fairly early in the Social Democratic-Green government’s term. Alt-
hough the Government lacked a majority and was already faltering in popularity, 
the fact that the NAP process was initiated by the main opposition parties indi-
cates that there should not have been any perceived risk of the process failing in 
the event of a snap election or new government. One could argue that the center-
right preferred a softer approach and so opted to begin the NAP with an orien-
tation toward softer rules, but there is no evidence that this was the case, and the 
center-left has not used its subsequent years in power to go further. No inter-
viewees, and none of the documents reviewed, gave any indication that domestic 
political factors were a concern or that there was an urgent perceived need to tie 
the hands of future governments in Sweden. 
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7.3.5 Conclusion 
Institutional distinctions affected both the timing and content of the French and 
Swedish NAPs to some extent. The French NAP was accepted as official gov-
ernment policy, but its drafting was coordinated by the French NHRI , CNCDH, 
after a long period of research and consultation. CNCDH is independent of the 
Government and free to criticize (indeed, meant to criticize) the Government’s 
performance on human rights.  The Swedish NAP, meanwhile, was written in 
haste by civil servants who specialized not in business regulation or human rights 
law, but in foreign policy and nation-branding. These differences in the policy 
process could explain at least in part why the French NAP focuses on business 
and human rights broadly and on implementing hard regulation, while the Swe-
dish NAP excludes domestic issues such as indigenous rights and takes a softer 
approach without concreting regulatory proposals. It may also explain why the 
French NAP took longer to develop but went deeper and included more concrete 
planned measures with specific goals. It is an NHRI’s role to hold the Govern-
ment to high standards and advise on new policymaking, while it is a diplomat’s 
role to represent the Government’s extant policies positively to other states. 

The purpose of this chapter was to compare two early adopters’ implementing 
the UNGPs with different approaches to the policy issue area in order to deter-
mine whether there are different types of early adoption and whether the theoret-
ical framework also explains motivations for variation among early adopters. 
France’s NAP is detailed and contains specific plans that were not part of French 
policy prior to adoption; Sweden’s NAP is vaguer and is largely a repackaging of 
older policies. The French NAP also incorporates strategies for implementing 
and enforcing binding due diligence rules that are essentially the NAP’s legislative 
twin; the Swedish NAP does not address the question of mandatory human rights 
due diligence, and Sweden now lags among Nordic states in moving towards 
similar legislative measures. The available evidence and the explanatory power of 
the different theorized motivational logics in each case provides some insight 
into why these differences may persist among early adopters. 

In the case of France, perhaps the strongest explanation for early adoption of 
the policy style chosen comes from the interaction of reputational concerns with 
domestic locking-in: two leading figures in developing the NAP, especially at 
CNCDH, essentially threatened the French Government with reputational dam-
age and the denial of a coveted UNHRC seat unless it adopted the policy. These 
threats should have been credible, given that France had indeed suffered from 
numerous high-profile (and ongoing) lawsuits and allegations concerning corpo-
rate violations of human rights, as well as relatively egregious violations of human 
rights by the French State compared with other Western democracies during the 
same period. CNCDH used this leverage specifically to tie the hands of an in-
coming Macron or Le Pen presidency by ensuring that the Government would 
have a business and human rights policy already in place. The PS members of 
Parliament, knowing that they were likely to see massive losses for their party in 
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upcoming elections, were also willing to adopt stringent legislation as the sun set 
on their political tenure, bowing to pressure from activists who saw a closing 
window of opportunity. The desire to tie the hands of future governments was 
therefore sufficient motivation not only to adopt the policy but to go beyond 
what other early adopters were doing and have more concrete plans with stricter 
rules for companies and clearer goals for public administration. 

Sweden’s early adoption, on the other hand, is perhaps best explained by the 
reputation and competition motivations. The Swedish Government is not am-
biguous in profiling business and human rights policy adoption as a nation brand-
ing exercise, indicating that reputation concerns were linked directly to having a 
NAP. Sweden is also generally sensitive to its reputation and seeks to maintain a 
positive reputation; the country had in recent years been discussed in foreign 
media as acting contrary to its reputation by selling weapons to authoritarian re-
gimes. Furthermore, by including specific plans to perpetuate foreign NAP adop-
tions and immediately undertaking diplomatic efforts to deliver those adoptions, 
Sweden sought to spark a race to the top on business and human rights policy. 
For Sweden, the top appears to be softer NAPs, while the Government remains 
ambivalent about the question of binding regulation. The Swedish Government 
was potentially seeking to control where on the Pareto frontier the global playing 
field of business and human rights policies ends up by promoting NAPs – re-
gardless of their substantive content – and downplaying the importance of harder 
regulation while it was “waiting and seeing”. That Sweden had not even had time 
to see the effects of its NAP before beginning promotion of NAP adoption 
abroad suggests that the goal was not to share lessons learned but rather to en-
courage rapid diffusion of softer policies. The Swedish Government also appears 
to have been motivated by reputational concerns, as evidenced by both the Min-
istry of Foreign Affairs’ desire to send a signal to other governments about Swe-
den’s expectations for Swedish companies vis-à-vis human rights and by state-
ments about the NAP as a means of enhancing the Swedish national brand. 

Both governments’ early adoptions are to some extent explained by the nor-
mative motivation as well. Both countries are committed to the protection and 
promotion of human rights, and both are embedded in the international com-
munity of states working on business and human rights issues. Both governments 
at least in part took cues from the UN in implementing the UNGPs at the na-
tional level, and interviewees in both countries claimed that the European Com-
mission’s call on member states to adopt NAPs helped to raise the profile of 
business and human rights on their governments’ policy agendas. There is also 
evidence of domestic norm empowerment from activists in the form of civil so-
ciety and business pressure for clearer policies from the governments. NGO 
pressure certainly contributes to an explanation for the adoption of the French 
Duty of Vigilance Law. That NGOs were more forcefully committed to binding 
rules in France could explain why the law passed and why the NAP included 
efforts to implement and enforce it, while the Swedish NAP did not broach the 
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subject of binding regulations. France also has a stronger proclivity towards gov-
ernment intervention in the economy, while Sweden is predisposed to incentiv-
izing self-regulation, with the general perception that even that is sometimes un-
necessary. 

These findings lead to several conclusions about these two distinct versions 
of early adoption. First, it is conceivable that domestic political concerns and the 
desire to tie the hands of future governments is a more powerful motivation than 
other factors. In France, the political parties differed more extremely on eco-
nomic and social policy, there was a credible threat that anti-business and human 
rights candidates would gain power, and the only political bloc in favor of busi-
ness and human rights policy had previously been out of government for a gen-
eration and was plummeting in popularity. These more extreme domestic politi-
cal conditions could have led the Government to take on the risk of adopting a 
more sweeping policy than it might otherwise have done. This proved true espe-
cially because these concerns were tied by certain actors to the threat of reputa-
tional damage and the attainment of a reward. The domestic lock-in and reputa-
tion motivation thus interacted in France. Sweden, meanwhile, is governed 
largely by consensus, and both main political blocs were receptive towards idea 
of a NAP and seemingly hesitant towards the idea of binding legislation. There 
was no urgent need for activists to exhaust their resources pushing for stricter 
rules or clearer goals, as the Government’s position was unlikely to change even 
in the event of a fresh election. 

Second, regional emulation and softer policies do not necessarily indicate so-
cial camouflage or insincerity. There is some evidence that for Sweden, the adop-
tion of a NAP was not so much early adoption but rather copying from its peers 
– although this evidence is fairly thin. The Swedish NAP does note the existence 
of older foreign NAPs, and stakeholders’ written submissions to the NAP con-
sultation are replete with references to other NAPs, especially from states that 
are generally considered very similar to Sweden: Denmark, Finland and the Neth-
erlands. The content of the NAP, then, may reflect the learning process that is 
typical of laggard adopters at later stages of diffusion, even though Sweden was 
early relative to the global population of states, this is linked to reputation con-
cerns, where the government does not want to be a laggard within its regional 
cluster. Concerns with reputation and competition – especially focused on a race 
to the top, where the top is “softer” than alternatives – seem to provide a better 
explanation for Sweden’s regionally late and softer adoption. The Government 
was not as enthused about binding regulations as other governments, even wait-
ing three years after the endorsement of the UNGPs and two years after the first 
NAP to decide to create a NAP. Once NAPs started to proliferate, Sweden 
sought to control which Pareto-optimal point became most widespread interna-
tionally by promoting its version of a NAP abroad. 
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8. Conclusions 

Our problem in the next century is that the traditional authority of the nation state 
is not up to the job of managing mad international money, yet its leaders are in-
stinctively reluctant to entrust that job to unelected, unaccountable (and often ar-
rogant and myopic) bureaucrats. We have to invent a new polity but we cannot yet 
imagine how it might work. Perhaps, therefore, money has to become really very 
much more mad and bad before the experience changes preferences and policies. 
-Susan Strange 

 
This thesis began by discussing what it means to be an early adopter in the policy 
diffusion process. Early adopters of policy innovations lack the information that 
laggards are able to glean from the experiences, successes, and failures of previ-
ous adoptions. On the assumption that there is a potentially unique explanation 
for the motivations of early adopters, this thesis set out to explain these govern-
ments’ motivations by answering the research question: What explains early adoption 
of policy innovations? 

Until there is a level playing field through successful diffusion across a large 
number of states, early adopters can create negative externalities that result in 
competitive disadvantages for themselves, their citizens, or their firms vis-à-vis 
regulated entities in other jurisdictions. Early adopters also assume potential po-
litical costs, such as by adopting policies that will be unpopular with constituents. 
Thus, early adoption presents a political puzzle in which it is not obvious why a 
government would assume the risks of adopting a policy with unknown political 
consequences or economic ramifications. While diffusion scholarship has be-
come a major pillar of the international relations literature, there is very little 
knowledge about why policies diffuse, with most research to date focusing on how 
they do so. This research has paid scant attention to the issue of adopter catego-
ries generally and early adopters specifically. This thesis has shed some light on 
why policies diffuse, since later adopters look to early adopters for information 
and for examples to follow. Explaining early adoption thus contributes to ex-
plaining why policies diffuse at all, addressing a significant gap in the international 
relations literature on policy diffusion.  
 Prior to this study, policy pioneering was not entirely absent from the litera-
ture, and some scholars have made efforts to categorize and explain the choices 
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of early adopters.881 These studies, however, were almost entirely focused on en-
vironmental policies and did not extend to other issue areas. They also did not 
attempt to provide a comprehensive theoretical approach to early adoption or to 
systematically explain the motivations of governments in this adopter category, 
nor to explain variation among the regulatory styles chosen by early adopters. 
They have mostly lacked quantitative comparisons and have focused on innova-
tiveness in a policy area without comparing policy types across countries. “Envi-
ronmental pioneers” have, for example, been studied as a group, but not neces-
sarily for pioneering policies targeted at the same problem area; carbon taxers are 
lumped together with noxious gas reducers. 

This thesis has set out to incorporate the findings of these earlier studies with 
insights from international relations and political economy in order to develop a 
framework to explain early adoption. It thus proposed a four-pronged theoretical 
framework that included the normative motivation to adopt a policy swiftly, when 
a government genuinely favors the substantive content of the policy; the reputation 
motivation, when a government adopts a policy ahead of others to preserve a 
good reputation in that policy area or to reverse a bad reputation; the competition 
motivation, when a government adopts a policy before others in order to influ-
ence the course of policy diffusion across other countries and inspire a race to 
the top; and the domestic lock-in motivation, when a government adopts a policy 
early to lock it into place, either immediately after political upheaval when the 
policy bestows credibility on the government, or when the government faces im-
minent political loss to opponents who may oppose the policy. 

In order to test the viability of the proposed framework, this thesis looked at 
National Action Plans (NAPs) on business and human rights, which is a subject 
that has also received insufficient attention from the political science/interna-
tional relations field. NAP adoptions are quite recent, allowing easier access to 
stakeholders involved in developing them than other types of policies. They are 
also a means of implementing global norms produced at the United Nations, 
allowing for an explicit consideration of the international dimensions of policy 
adoption and potential interdependency, as well as an expansion of the literature 
on the diffusion and embedding of international norms. This thesis has shown 
empirically, at least in part, why governments adopt business and human rights 
policies and what considerations they factor into crafting these policies. 

                                                      
881 M.S. Andersen & D. Liefferink, “Introduction: the impact of the pioneers on EU environmental 
policy”, in M.S. Andersen & D. Liefferink, eds., European environmental policy: The pioneers (Manches-
ter: Manchester University Press, 1997); T.A. Börzel, “Why there is no ‘southern problem’. On the 
environmental leaders and laggards in the European Union”, Journal of European Public Policy, 7/1 
(2000); M. Jänicke, “Trend-Setters in Environmental Policy: the Character and Role of Pioneer 
Countries”, European Environment, 15 (2005); J. Urpelainen, “Can Unilateral Leadership Promote 
International Environmental Cooperation?”, International Interactions, 37 (2011); R. Moncel, “Coop-
erating Alone: The Global Reach of U.S. Regulations on Conflict Minerals”, Berkeley Journal of In-
ternational Law, 34/1 (2016); K. Kollman, “Pioneering marriage for same-sex couples in the Neth-
erlands”, Journal of European Public Policy, 24/1 (2017). 
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This chapter proceeds by synthesizing the findings according to each of the 
analytical categories from the proposed theoretical framework for early adoption. 
It reassesses the framework using the findings presented in each of the empirical 
chapters, and looks at cross-chapter, cross-comparison case analysis. The chapter 
then discusses generalizability of the theory and findings. Finally, the chapter dis-
cusses the thesis’s contribution to the political science literatures on policy diffu-
sion and early adoption and the interdisciplinary literature on business and hu-
man rights, as well as implications for further research and generalizability to 
other areas of research. 

8.1 Assessment of the theoretical framework 
Chapter Three introduced a four-pronged theoretical framework for explaining 
early adoption, and the subsequent empirical chapters of this thesis assessed the 
viability of that theoretical framework. The theory included four “motivations” 
derived from the limited extant literature on early adoption, contextualized in 
broader international relations and political economy theory. This section as-
sesses each of the four proposed motivations based on the findings of the thesis, 
discussed above. It argues that the theoretical framework offers a helpful way to 
conceive of and explain what motivates governments’ decisions to adopt policy 
innovations in the early adopter category and thus offers general conclusions for 
this thesis. The main points made in this assessment are the following: 
• Normative concerns can provide a motivation for early adoption, but a gov-

ernment with weaker normative preferences can still be an early adopter; do-
mestic actors are especially important for shaping a government’s prefer-
ences and motivating early adoption, and the absence of domestic actor em-
powerment of norms can be sufficient to preclude their early adoption. 

• Governments that are concerned about their reputations are more likely to be 
early adopters, and they are especially motivated by reputational concerns 
when there is a clear reward (perceived to be) attached to early adoption. 

• Governments know that it is possible to trigger races to the top and act pur-
posively to do so, especially when they are larger and wealthier countries with 
more capacity to promote regulatory competition. They adopt particular styles 
of policies (which can vary within the adopter category) early to influence 
the style of policy adopted elsewhere. Races to the top can also potentially 
be under way even within the early adopter category. 

• The desire to lock a policy in place domestically can be a powerful motivation 
for early adoption, especially when reinforced by other motivations, but it is 
not a necessary component. Governments may seek to lock in a policy inno-
vation through early adoption both before imminent political loss to politi-
cians who do not support the policy and after periods of societal upheaval, 
if the policy is meant to contribute to consolidating the transition. 
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• Interaction between the motivations may make them especially powerful in 
determining a government’s decision to be an early adopter and may explain 
the relative stringency of the policy adopted. The reputation and domestic 
lock-in motivations, in particular, are particularly potent when mutually rein-
forcing. At the same time, even a single missing component from just one 
motivation may be sufficient to render a government a laggard/non-adopter. 

These arguments are elaborated below with reference to each of the four moti-
vational logics, with argumentation on interaction effects integrated throughout. 
 

8.1.1 Normative 
The first motivation of the theoretical framework is the normative motivation, 
which proposed that a government adopts a policy because of its normative po-
sition on a particular policy objective. If a government is more committed to a 
policy area in this regard, it was thought to be more likely to be an early adopter 
of policy innovations in that area because of a genuine interest in achieving the 
goal of the policy. It was also expected that the government would already have 
policies in place that make adjustment costs easier when the policy innovation is 
adopted. It was reasoned that a government is normatively committed to a policy 
based on its preferences, a concept from the literature on human rights treaty 
ratification and rooted in ideational liberalism (liberal constructivism). According 
to ideational liberal thought, the preferences that states promote internationally 
originate in domestic commitments to particular values and institutions. Domes-
tic commitments can come from the empowerment of international norms, es-
pecially by support for the norms from non-state actors – in this thesis, both 
industry and civil society. This thesis has shown that normative concerns do mo-
tivate early adoption, although a government with weaker commitments to hu-
man rights could still be an early adopter of a NAP for business and human 
rights. It also shows that domestic actors’ support for international norms is par-
ticularly powerful for both explaining early adoption and, when this support is 
absent, for explaining policy lagging. 

Both the quantitative and qualitative analyses found support for the hypothe-
sis that a government’s normative commitment to a policy area, measured 
through international legal commitments, embeddedness in the international 
community, performance metrics, and domestic actor support, makes the gov-
ernment more likely to be an early adopter. The normative motivation was meas-
ured by more quantitative indicators than the other motivations in the quantita-
tive analysis, in part because a government’s preferences are shaped by a complex 
interaction of domestic and international factors. The findings from that analysis 
and the qualitative casework provide several takeaways. 

First, policy fit is important for early adopters. A government was more likely 
to be an early adopter of a NAP for business and human rights if it had ratified 
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more of the human rights conventions to which the UN Guiding Principles on 
Business and Human Rights (UNGPs) refer as a minimum list of human rights 
with which business should be concerned. In the qualitative case studies, the US 
alone among the four early adopters profiled had not ratified all of these treaties, 
although it otherwise scored well on protecting human rights. Early adopters also 
tended to be liberal democracies, as the quantitative analysis and case studies 
showed. The findings in the US case, however, suggest that normative commit-
ments as demonstrated by policy fit are not an absolute requirement for early 
adoption: the Government adopted a NAP that aimed to implement the UNGPs, 
which refer companies to a list of human rights that the US does not recognize 
in a legal sense, suggesting a rather glaring policy misfit. (The US, however, had 
other, weaker normative commitments to human rights.) The normative motiva-
tion may enhance other motivations for early adoption, and other components of 
the motivation, such as domestic groups’ support for the policy, may be neces-
sary or very important. While policy fit through prior commitments thus may not 
operate independently of other components of the motivation, or other motiva-
tions altogether, it may be mutually reinforcing for other components. 

Second, international socialization matters for shaping government prefer-
ences and motivating early adoption. The quantitative analysis showed that IO 
memberships increased the likelihood of being an early adopter. All of the early 
adopters in case studies were members of all of the IOs working on business and 
human rights issues in which they also qualified for membership, and most of 
them, with the US again being a possible exception, have had an unwavering 
embrace of multilateralism. This trend, however, is also largely true in a cross-
case analysis of the non-adopters, especially Canada, suggesting that it is not a 
sufficient factor on its own. Many interviews conducted for the qualitative case 
studies showed that policymakers in early adopting states took their cues from 
IOs – including the UN and especially the EU – to begin the process of devel-
oping a NAP. Such was the case for key architects of the NAPs in France and 
Sweden, and it also appears that UN and OECD initiatives helped to put NAP 
development on the US agenda. Canada and Ecuador, however, actively resisted 
pressure from IOs to adopt NAPs, although they otherwise participate in those 
organizations and largely embrace international cooperation on human rights is-
sues. 

The third and most significant takeaway from testing the normative motiva-
tion is that the findings show the importance of domestic actors’ empowerment 
of new norms for a government’s decision to be an early adopter of a policy 
innovation. Countries with higher concentrations of NGOs committed to work-
ing on business and human rights issues were more likely to be early adopters of 
NAPs, and in each of the four case studies in this thesis in which the government 
was an early adopter, civil society and business both supported the government’s 
NAP development process. Even if they advocated different approaches to the 
substantive content of NAPs or were dissatisfied with the outcome, there was 
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still buy-in from both of these groups. Colombian civil society felt underrepre-
sented in the process but still participated in the development of the NAP and 
pressed the Government to adopt it – and, later, to maintain it. Larger Colombian 
corporations and industry associations were also generally supportive of devel-
oping some kind of business and human rights policy. Industry associations in 
the US encouraged the Government to develop a NAP, provided that it did not 
significantly expand government regulation, while NGOs pushed the Govern-
ment for a NAP that contained stricter regulations. Although neither camp was 
completely satisfied, both sides supported the process and welcomed the adop-
tion. Consultations submitted during the Swedish NAP development process 
also suggest that Swedish civil society and Swedish industry were broadly in 
agreement that the Government should have a NAP of some kind in place and 
offered suggestions on how to craft the policy. In France, both business and civil 
society participation are institutionalized in different ways and to different ex-
tents and were incorporated into the NAP development process. France had par-
ticularly strong participation from civil society, and the NAP’s architect noted 
that it was frequently adjusted to accommodate business interests, indicating con-
sensus support for the policy. NGO activists also authored the mandatory human 
rights due diligence legislation with which the NAP is intertwined (although busi-
ness was largely opposed to the legislation prior to its adoption). 

Conversely, the laggards showed opposition or disinterest from civil society 
and industry. In Ecuador, NGOs were largely silenced by a repressive admin-
istration that was bent on dismantling any civil society organization seen as criti-
cal of the Government. They had very limited opportunities during most of the 
period studied to make any kind of statement suggesting that the Government’s 
approach to business and human rights fell short of what was needed. There is 
also no evidence of any business associations or large corporations pressing the 
Government for a NAP, although at least one large state-owned company did 
request clearer guidance on managing its human rights risks. In Canada as well, 
there was no support for a NAP from either civil society or business, although 
for different reasons. Civil society felt that the appropriate process for policy 
planning had been exhausted and that it was now time for legislation and a pow-
erful ombudsperson, while industry was almost wholly uninterested in national 
implementation of the UNGPs. 

Thus, the support of domestic actors is likely to be the most crucial compo-
nent of the normative motivation, and among the most crucial components of 
explaining early adoption in general. The absence of civil society or the differing 
objectives or priorities of civil society is the strongest factor that differentiates 
the negative cases of Ecuador and Canada from all of the other cases, suggesting 
that domestic actors – civil society in particular – are especially important in 
providing that motivation. Even though some of the four motivations may be 
sufficient on their own, and may be especially powerful as explanations for early 
adoption when they interact, the lack of this crucial component can render an 
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otherwise likely candidate for early adoption a total laggard. Missing just one 
component may be sufficient to preclude the decision to adopt early. 
 When it comes to the policy style adopted, norm empowerment from domes-
tic actors may also matter in explaining outcomes. Sweden of course has a NAP 
and achieved a consensus from business and civil society on having the policy, 
but unlike in France, neither side applied significant pressure to obtain binding 
regulations, attesting further to the power of domestic actors in shaping the gov-
ernment’s preferences sufficiently to motivate early adoption and to motivate the 
style of policy adopted. Swedish NGOs did generally want clearer rules for com-
panies, and it appears that business did push against binding rules in the first 
instance, but neither side was particularly enthusiastic about one position or an-
other in the documents submitted to the Foreign Ministry’s consultations. More-
over, Swedish industry has been largely ambivalent on the question of human 
rights regulation altogether, and there is a general sense in Sweden that even gov-
ernment incentivization is sometimes superfluous in a country where business is 
perceived to “do the right thing” intrinsically. 
 

8.1.2 Reputation 
The reputation motivation for early adoption held that a government becomes 
an early adopter when it seeks to enhance its image with the international com-
munity. The theoretical framework proposed a motivational logic based on rep-
utation with three assumptions – that governments care about how other gov-
ernments and the public perceive them and will act strategically to preserve or 
improve that reputation; that concerns about reputation are a component of so-
cial influence processes and create shared understandings of socially appropriate 
behavior against which reputations are assessed; and that reputations can be im-
proved or damaged. The framework thus posited that governments can continue 
to be innovative in a policy area to uphold a good reputation in that area, but 
they can also act contrary to their perceived type and adopt a policy quickly in 
order to reverse a poor or declining reputation. If a government was more eager 
to uphold or improve its reputation in a certain policy area, it was argued that 
that government was more likely to be an early adopter of a policy innovation in 
that area. The motivation is based on scholarship in rationalist institutionalism, 
which shows that governments do react to reputational concerns, and especially 
in constructivism, which concerns itself with socialization processes through 
which shared understandings of appropriate behavior are developed. 
 The quantitative and qualitative analyses in this thesis also support the repu-
tation motivation. The quantitative analysis showed that when a country’s home 
firms had more allegations of human rights violations against them, the govern-
ment of that country was more likely to be an early adopter of business and hu-
man rights policies, although there was no effect on early adoption for the gov-
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ernments of countries where the alleged violation occurred. This finding is con-
sistent with the proposal in the theoretical chapter that national brands and cor-
porate brands are intertwined, and the finding, for example in Ecuador, that gov-
ernments are even able to win sympathy by casting themselves as victims when 
a foreign firm commits a human rights violation on their territory (although this 
may be less applicable in richer countries). In the Ecuadorian case, the Govern-
ment appears to have succeeded in framing itself as the victim of exploitative 
American corporate practices in the Chevron case, even though Ecuador’s own 
state-owned company was involved in the consortium with Chevron that violated 
human rights. The Ecuadorian case in particular also showed that governments’ 
approaches to reputation management can differ: the logic was predicated on a 
general assumption that a government might change its behavior to improve its 
reputation, but it may also counter-criticize the parties inflicting the reputational 
damage, or even threaten to remove itself from institutions where criticism is 
issued, as did President Rafael Correa with the inter-American human rights sys-
tem. Regarding governments who seek to change their reputations, there is evi-
dence that Colombia, France, Sweden, and the US had all suffered reputational 
damage in the specific area of business and human rights, while all except perhaps 
Sweden had also suffered some damage in the general area of human rights as 
well and were working in some ways to reverse these tarnished reputations 
through various foreign policy initiatives. 

The case studies confirm that reputation maintenance can be as important for 
motivating early adoption as reputation improvement. Even though the cases are 
noted above as having suffered reputational damage, most of the early adopters 
profiled in these case studies were still known as champions of human rights 
overall. Sweden provides perhaps the best example of a government that adopted 
a NAP quickly in order to enhance its national brand as a promoter of human 
rights. This finding in turn suggests that more reputation-centric motivations for 
early adoption could result in less binding policies and greater mimicry of neigh-
boring states; the process can be rushed to ensure that reputational damage does 
not occur by being seen as a regional laggard without necessarily being concerned 
with policy content, as the Ambassador who developed the Swedish NAP stated 
Sweden was not. 

Reputation concerns alone, however, appear to be insufficient for explaining 
early adoption. It is clear that the current Canadian Government has been en-
gaged in repairing a reputation that, while generally sterling, had become some-
what tarnished by the premiership of Stephen Harper. International experts, in-
cluding one on the UN Working Group for business and human rights, have 
made clear that they believe the once excellent Canadian reputation will be and 
deserves to be diminished in the area of human rights if it does not catch up with 
other early adopters of business and human rights policies. Prominent voices 
within Canada had also expressed alarm at the potential damage to the Canadian 
brand if it did not quickly adopt a NAP and extend the powers of the ombud-
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sperson for responsible business. Yet, in spite of the clear warnings of (contin-
ued) reputational damage, the Government has persisted in adopting mostly di-
luted versions of promised policies in this area, and it has not taken any steps to 
develop a comprehensive NAP. 

These findings lead to the most crucial takeaway regarding the reputation mo-
tivation: the importance of (perceived) rewards. France was concerned about im-
proving its reputation in the area of business and human rights specifically be-
cause of a threat from its national human rights institution (NHRI) to damage its 
reputation in the eyes of the UN Human Rights Council (UNHRC). Winning a 
seat on the Council had become a foreign policy priority for the French Govern-
ment, and it risked losing this opportunity if it did not acquiesce to the demands 
of its NHRI. Here, domestic actor pressure (a component of the normative mo-
tivation) also threatened the French reputation and France’s access to this re-
ward. 

Colombia was also motivated to adopt its NAP early as a result of reputational 
concerns. There, OECD member states felt that Colombia had a negative history 
of human rights violations, especially related to business operations. In order to 
assure accession to the IO, Colombia adopted a NAP in contradiction of its per-
ceived type to improve its image and reassure the other member states that it was 
taking appropriate steps to prevent future corporate harm. Canada and Ecuador 
had different approaches to reputation management, but no obvious reward or 
perceived reward emerged in the research on either country. Sweden arguably 
had a reward, although a less specific one: the Swedish approach to reputation 
related to nation branding, which could create a competitive advantage for Swe-
dish exports and Swedish firms operating in international markets and give Swe-
den the ability to signal to other governments that they too should have NAPs – 
a potential interaction with the competition motivation. Maintaining and enhanc-
ing a stellar reputation was an economic strategy for Sweden. This does not nec-
essarily explain the lack of stringency in the Swedish NAP, nor do reputational 
concerns contribute much to explaining the binding approach taken by France, 
as the French legislation was adopted individually. 
 It is interesting to note that these rewards were generally related to IO mem-
bership; only Sweden could arguably be said to have explicitly considered eco-
nomic benefits as a potential reward for reputational improvement (although 
OECD membership could bring economic benefits, but these are indirect). In 
France, the Government was concerned that its NHRI would damage its repu-
tation in the eyes of the UNHRC and preclude it from getting a seat on the 
Council. Colombia adopted its NAP in large part to gain accession to the OECD, 
where having a plan on how to mitigate the negative human rights impacts of 
companies operating in Colombia was an explicit requirement for membership, 
given the State’s long-held reputation for failing to protect its citizens against 
business-related violations of human rights, especially relating to armed conflict 
in the country. In the case of France,  however, having a NAP per se was not a 
conditionality imposed directly by UNHRC itself, but rather a threat to the 
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French reputation imposed by the NHRI; the OECD, meanwhile, did officially 
require Colombia to produce a strategy for responsible business conduct because 
of the Government’s negative reputation. This finding suggests that reputational 
concerns may be particularly powerful as a motivation when a government sees 
early adoption as linked clearly to a reward, especially when that reward is accession 
to an international institution. 

8.1.3 Competition 
The third theorized motivation was called competition and applies if a govern-
ment seeks to use early adoption to gain a competitive edge over other states in 
races to the top (or bottom). The motivation was based on the assumption that 
governments can adopt policies in advance of other governments in order to 
trigger a “California effect”, wherein other governments adopt policies that 
ratchet standards upwards, especially concerning regulatory innovations in order 
to retain access to the market of the country where the policy innovation was 
adopted. Competition is also the name of a general diffusion mechanism, but this 
thesis proposed adding another element to the race to the top concept that ac-
counts theoretically for the temporal dimension of early adoption: because the 
governments that adopt earlier are the ones whose policies diffuse to other states, 
as laggards look to early adopters for information and guidance, early adoption 
may provide the advantage of steering the direction of diffusion and controlling 
the point on the Pareto frontier of policy solutions at which other states arrive. 
In the case of business and human rights, there are a host of known available 
policy options that could go into a NAP, including softer regulations and incen-
tives, as well as more binding due diligence requirements and more concrete pol-
icy prescriptions. The hypothesis derived from this motivation, linking California 
effect theory with Pareto optimization theory, was that governments who are 
early adopters might be found to want to promote policy adoptions abroad, and 
they would need to be economically open to do so. 
 The empirical evidence in this thesis suggests that governments are aware of 
their ability to trigger races to the top and act purposively to do so by adopting 
policy innovations early. The competition motivation was more challenging to 
measure quantitatively than qualitatively for this policy area, and the quantitative 
analysis included instead a measure of what is primarily a precondition for triggering 
a race to the top: economic openness. For this indicator, there was no statistically 
significant support in the main models. Nonetheless, we find in all of the quali-
tative case studies in which the government was an early adopter that there is 
some evidence for the competition motivation – the goal of promoting policy 
adoptions abroad – that emerges both in a reading of the text of the NAPs and 
in interviews with stakeholders. The effect is, however, more pronounced in cer-
tain NAPs – especially those of Sweden and the US. The French effort to pro-
mote its policy abroad is included explicitly in the NAP but may be a mostly post 
hoc effort to promote adoptions of mandatory human rights due diligence 



338 

through international fora, especially the EU. Colombia sought to use its NAP 
to encourage regional emulation and to use early adoption as a means of gaining 
credibility to act as a “hub” for Latin American NAP expertise. This effort was 
unsuccessful and apparently not a major concern for the Government, but it 
nonetheless appears to have been a contributing factor to the decision to adopt 
a NAP, confirming the presence of the motivation in all four cases. 

Sweden and the US were especially motivated by competition concerns, and 
in the US, this motivation may offer the strongest explanation of all. The US 
NAP states explicitly that its main goal is to trigger a race to the top and to “lead 
by example” among other states. The US, while not technically as open to trade 
and foreign direct investment as other countries, is still quite open to interna-
tional commercial and financial flows. It is also the world’s largest economy, 
meaning that its enormous market size should be sufficiently attractive to foreign 
exporters that their home governments are willing to engage in policy adjustment 
to secure or maintain access to the US market. The US is therefore uniquely ca-
pable of sparking the California effect, and it is perhaps unsurprising that this 
was an express motivation. 

While most of the other governments generally sought to promote “business 
and human rights policy” abroad, Sweden specifically sought to promote the dif-
fusion of NAPs, suggesting that the Government may indeed have wanted to 
control which type of policy diffused. The evidence that governments do so is 
strengthened by the comparison with France, which was primarily focused on 
using its NAP to promote foreign adoptions not of other NAPs, but of binding 
legislation. That Sweden’s NAP architect did not think the contents of the plan 
particularly mattered, and that the Government resisted calls for mandatory leg-
islation even as it set about promoting foreign adoptions of NAPs, only bolsters 
the case that softer regulation was the preferred approach and that there was an 
effort to ensure that softer regulation proliferated globally. 

The case of Colombia interestingly confirmed that early adopters not studied 
in-depth in this thesis were also active in promoting NAPs abroad, with the find-
ing that Spain, Sweden, the Netherlands, and, especially, the UK pressed Colom-
bia to develop a NAP quickly. Races to the top may be under way even in the 
very early stages of diffusion, suggesting that the competition mechanism of 
standard diffusion theory in international relations is at play immediately after the 
first unilateral policy adoption. This finding is logical: if a government wants to 
control where on the Pareto frontier other states end up, there is no reason why 
it would wait to promote its policy once it has decided to develop a policy, espe-
cially if it favors one style of regulation over another. Sweden’s NAP may also be 
the result of a degree of regional emulation, another standard mechanism of dif-
fusion that occurs at later stages, but there is considerably more evidence of uni-
lateral thinking and action, with a clear eye towards signaling to other states and 
encouraging other adoptions. 
 It is also worth noting an additional conclusion about the competition moti-
vation, again related to the role of IOs. Early adopters studied in the qualitative 
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casework generally planned to promote and did promote international adoptions 
of their NAPs through bilateral diplomacy, but they also sought to use IOs to 
promote foreign adoptions of NAPs, especially within the EU. They sought to 
promote business and human rights policies and IO-level action plans within the 
IOs themselves – that is, not only promoting member state adoptions of NAPs, 
but also promoting the development of business and human rights policy within 
the IO as a distinct regulatory institution. France and Sweden, for example, 
sought to push business and human rights policies within the European Com-
mission, not only among EU member state governments. NAPs are efforts to 
implement the UNGPs, a text originally adopted and promoted by the UNHRC, 
and governments “downloaded” these guidelines to the national level and in turn 
“uploaded” them to the international level in other fora. Early adopters may 
therefore act as a conduit for policy transfer across international organizations. 
 

8.1.4 Domestic lock-in 
The fourth and final motivation included in the proposed theoretical framework 
was called the domestic lock-in motivation and suggested that governments 
might adopt policies early to “tie the hands” of future governments. It was hy-
pothesized that they would do so especially in the face of recent or impending 
political instability – either to consolidate a transition to peace and democracy to 
increase credibility, or to ensure that a policy was already in place after an immi-
nent loss to the political opposition. Other scholars have found that under certain 
conditions, governments will quickly ratify treaties or adopt policies unilaterally 
when they would otherwise wait for diffusion to accelerate because they seek to 
tie the hands of the next government, or their own hands if credibility is the 
concern. This proposed motivation is based on assumptions from credible com-
mitment theory that were adapted to the international relations literature, as well 
as on previous research on unilateral adoption of environmental policies, which 
were mostly linked to the prospect of future international cooperation. 
 The domestic lock-in motivation is not essential to explaining early adoption, 
but where it is present, it may have particularly strong explanatory power, espe-
cially when interacting with other motivations. This thesis showed that the mo-
tivation can be found both after instability and before imminent loss of power. 
The quantitative analysis did not find that the timing of elections could explain 
the likelihood of early adoption of NAPs on business and human rights. The case 
studies, however, confirm that domestic lock-in concerns can motivate early 
adoption, but they are not essential. 

It is worth noting that both of the laggard cases in this thesis experienced 
periods of general political stability since business and human rights came onto 
national policy agendas with the work of John Ruggie. While Canada experienced 
a shift in political leadership between two increasingly polarized parties, the Lib-
eral Party has never been out of power for long in Canada and has remained 
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popular since its 2015 election. In Ecuador, tumultuous politics are the norm, 
but Rafael Correa proved enormously popular as a President for most of the last 
decade, and he ensured that detracting voices in the media and civil society were 
largely silenced. Correa’s original party also remained in power, although it has 
moved towards the center. Neither of these countries experienced recent violent 
conflict or transitions to democracy that might otherwise explain the need to tie 
the government’s hands. There is no also evidence for the domestic lock-in mo-
tivation in Sweden, where the NAP process was initiated by a right-wing govern-
ment and completed by a left-wing government, with broad support from differ-
ent stakeholder groups. It is therefore not a necessary component of early adop-
tion. 

The domestic lock-in motivation can, however, explain early adoption and 
may even explain why a government adopts a more stringent policy unilaterally. 
In the US, the timing of the NAP’s adoption and the particularities of the presi-
dential candidates in the 2016 election provide circumstantial evidence for the 
logic, although it may not have otherwise been a major factor. Yet, in France and 
Colombia, the domestic lock-in motivation does apply, for different reasons, and 
proves to have immense explanatory power. In France, the Government was 
poised to suffer crushing losses to one of two presidential candidates who were 
opposed to new regulations on business and human rights. Fearing the window 
for legislation that mandates human rights due diligence was closing, civil society 
pressed hard for the Socialist members of French Parliament to pass the Duty of 
Vigilance Law. With similar fears a few months later, the French NHRI and its 
national multistakeholder CSR platform threatened the Government with repu-
tational shame and the possible denial of a coveted UNHRC seat to get the NAP 
over the finish line, even though the Government hesitated because the docu-
ment spelled out clearly how to implement controversial binding rules on due 
diligence. The domestic lock-in motivation, interacting with the reputation mo-
tivation, therefore not only prompted NAP adoption but also motivated the 
Government to adopt a more stringent policy than it would have otherwise been 
open to adopting. To some degree, the normative motivation was also at play, 
with domestic groups empowering these norms. These findings speak to the im-
portance of considering the interactions of the four analytically distinct motiva-
tional logics. 

The reputation and domestic lock-in motivations also interacted to produce 
early adoption in the case of Colombia. The Colombian Government was keen 
to consolidate a peace process after decades of armed conflict. The Colombian 
case cannot be read entirely as a case of post-conflict locking-in, independent of 
electoral politics, as a large part of the opposition also did not support the peace 
process and may not have been concerned with policies to promote or consoli-
date it. The incumbent Government was concerned with its reputation precisely 
for the reason that it needed to consolidate a peaceful transition: after decades of 
armed conflict, Colombia was known as a place where trade unionists and human 
rights defenders were murdered, and because of their awareness of this negative 
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reputation, the member states of the OECD wanted to ensure that Colombia 
was taking steps to improve. The Government thus went on a public relations 
campaign, working to convince the OECD that it was serious about protecting 
human rights in a business context, including by swiftly adopting the NAP. 

Perhaps the most important takeaway from these findings is that the domestic 
lock-in motivation appears to rarely operate in isolation. Environmental politics 
scholars saw it as interacting with domestic actor pressure (here theorized as part 
of the normative motivation and to some extent true for the French NAP) and 
the desire for long-term international cooperation, and international relations 
scholars saw credible commitments as being a signal to domestic audiences. In 
this thesis, however, the domestic lock-in motivation, in the two cases for which 
the evidence is strongest (Colombia and France), also interacted with other the-
orized motivations, especially reputation. 

8.2 Implications 
Given these findings and the conclusions drawn from them, this thesis is able to 
make several important contributions to the political science literature on early 
adopters/diffusion and to the interdisciplinary literature on business and human 
rights. These findings also have important implications for practitioners. This 
section first explains what lessons were learned from the research and evaluates 
the utility of the research design. It next considers the issue of generalizability, 
i.e. how well the theoretical framework and research design could be applied to 
other issue areas beyond business and human rights. The section then considers 
the contributions of this thesis to the social sciences and to policymaking, as well 
as the implications for further research. 

8.2.1 Lessons for studying early adoption 
These findings offer some lessons that allow for reflections on the strength of 
the research design and the thesis overall. The thesis used a two-step mixed-
methods approach to answer the research question, focusing on the case of 
NAPs. This approach was chosen to offset the relative weaknesses of one 
method against the strengths of another. As has emerged in this thesis, some 
factors could not be quantified or fully captured by one method alone, particu-
larly those relating to the competition and domestic lock-in motivations for this 
particular policy area. The theoretical framework had less explanatory power 
when tested quantitatively, which could in part be a result of imperfect metrics 
and in part a result of the necessarily limited number of early adopters. Data may 
be better in multilevel governance studies where the population is larger (i.e. early 
adoption of policies among and across municipalities or regions, although such 
polities may not be subjected to the same concerns as states), or in a study of 
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“successful” or complete diffusion. Studying early adopters in a successful diffu-
sion would, however, also mean that more time is likely to have passed since 
initial adoptions, making access to documents and interviews with stakeholders 
more challenging, complicating any qualitative research. The difficulty with de-
veloping sufficient metrics may be one of the main weaknesses of the research 
design and choice of empirical focus, although the qualitative work was devel-
oped with strong results. 

The mapping exercise helped to assess whether regional clustering and cross-
border diffusion was a likely explanation for early adoption as in general diffusion 
processes. The use of maps helped to visualize this potential explanation, alt-
hough it was mostly discredited in the regression analysis and case studies. The 
hypothesis testing also helped to strengthen confidence in certain motivations’ 
explanatory power and to clarify which theorized variables actually affected out-
comes. For example, the quantitative analysis found that home countries with 
large numbers of allegations against their firms were the most likely to be early 
adopters, which was also a finding in most of the case studies. Beyond the ina-
bility to quantify every component of a motivation, the key weakness of the quan-
titative analysis was the limited ability to observe interactions of motivations. The 
comparative studies allowed for more nuanced analysis of motivations that were 
not easily quantified. Interview subjects and documents revealed especially 
whether or not a government was concerned with foreign policy adoptions and 
how a government sought to manage its reputation (or not). It was also able to 
account for types of political instability beyond impending elections. Interactions 
among the theorized motivations also emerged in the qualitative case studies that 
did not show up in the quantitative analysis. These findings were important for 
understanding exactly how and when the motivations operate and how they re-
inforce each other or are capable of operating discreetly. 

The comparative design also allowed for distilling the theorized motivations 
into their different components in order to determine what exactly might allow 
them to explain early adoption or not. For example, where a government other-
wise had an arguably strong normative commitment to human rights, as in the 
cases of Canada and Ecuador, the lack of buy-in from civil society and business 
may have been sufficient to delay or prevent the government in making a decision 
to develop a policy. These nuanced distinctions were not detected in the quanti-
tative work and could not have been found through single case studies, strength-
ening the justification of the research design. A third comparison considered two 
early adopters with NAPs containing distinct styles of regulation in order to de-
termine whether regional clustering or other diffusion processes explained intra-
regional adoptions, and whether the theoretical framework was able to explain 
the specific content and stringency of the policies adopted. Early adopters cannot 
be expected to adopt identical regulatory styles, and choosing a specific style may 
be a strategic move, especially if they are aware that later adopters are likely to be 
influenced by the experiences of early adopters. Again, the comparative method 
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allowed for highlighting differences both between and within the different theo-
rized motivations for each case, including the relative strength of the components 
of each motivation. All of the case studies benefited from semi-structured elite 
interviews, which allowed for the construction of more coherent narratives and 
for clear explanations of the motivational considerations of different stakehold-
ers involved in the development and adoption of NAPs – as well as the avoidance 
of NAPs or the pursuit of alternative policy solutions in the negative cases. 
Through these research methods, the thesis shows support for the theoretical 
framework, with different motivations offering better explanations in particular 
contexts. 

A challenge in the research design and a limitation on its replicability is the 
cumbersome nature of the work involved. This project involved extensive inter-
views in six countries across three continents, in addition to participant observa-
tion at several international forums. It may not be feasible to conduct such re-
search for all policy issues in order to sufficiently refine the theoretical frame-
work. Some policy areas, however, may be associated with indicators that are 
more readily quantifiable and require less qualitative casework. Moreover, even 
choosing a topic as timely as business and human rights presented limitations on 
access to documents and relevant stakeholders: as in the US case, some docu-
ments were already offline, and some stakeholders had already moved on to other 
topics or were no longer interested in being interviewed. That NAPs were often 
coordinated or drafted by diplomats is also problematic, with most countries ro-
tating their diplomats’ portfolios every few years. Other policy areas may not face 
the same obstacles depending on the regulatory entities involved, the transpar-
ency practices of the countries in question, and other factors. Early adoption is, 
however, inherently difficult to study, but the theoretical framework and the re-
search design presented in this thesis are offered as an effective toolkit to assist 
students of policy pioneering. 

8.2.2 Generalizability 
Is the theoretical framework presented in this thesis applicable to other policy 
categories beyond business and human rights? Diffusion studies show that the 
same four mechanisms tend to be at play across a wide range of policy areas and 
facilitate diffusion between states of all sizes and levels of development. There is 
thus no reason in principle not to expect the explanations for early adoption to 
be transferable to policy areas beyond human rights and to governments beyond 
those profiled in this thesis. It is clear that international norms are promoted by 
IOs and experts within IOs and subsequently adopted by national governments 
across a range of policy areas, from environmental regulations, to human rights, 
to science and education policies. This theoretical framework should in principle 
be applicable to any policy category, although it may be especially useful for ex-
plaining regulatory policies given the way it was developed and the fact that it 
draws extensively on international political economy and environmental politics 
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literatures. It is potentially be less useful for policies with no economic dimension 
or no focus on the provision or regulation of (global) public goods, although 
there is evidence that some of the motivations apply to strictly non-economic 
policy areas. 

In order for the framework to be generalizable, the variables would naturally 
need to be theorized and conceptualized differently for the appropriate policy 
area. For example, a normative commitment to a certain type of education policy 
may look very different from a normative commitment to carbon emissions re-
duction. The policy area need not, however, necessarily be as “altruistic” or “pro-
gressive” as business and human rights or carbon taxation: there is no reason in 
principle why a government cannot be normatively committed to deregulation 
and neoliberalism, or even to policies that are actively intended to harm individ-
uals such as ethnic cleansing, however much one may hope that that is not the 
case. Researchers seeking to generalize the framework to other policy categories 
should consider the following factors for each of the theorized motivations: 
• Normative – The relevant prior commitments may be different, and they may 

not stem from international law as in the case of human rights. There may 
also not be any IOs that yet work on the issue. In order to gauge a govern-
ment’s normative motivation, researchers could consider prior commitments 
to policies in more tangentially related areas, or they could code political dis-
course on the issue. They could also look to embeddedness in communities 
of states through less formal institutions or through bilateral relations. 

• Reputation – The sources of international criticism may differ across policy 
categories. While human rights are monitored by ombudspersons, treaty 
bodies, and special rapporteurs, other areas may be less susceptible or en-
tirely unsusceptible to international monitoring. Some issue areas may also 
not be very conducive to legal challenges, and there will be no court cases to 
refer to as an indication of reputational damage. The role of international 
NGOs’ naming and shaming may become more relevant, but there may also 
be states where civil society access is limited. It is also possible that reputa-
tions, good or bad, are not yet widely established in that policy area. Re-
searchers could also consider whether the state has a generally good or bad 
reputation in related areas or overall. 

• Competition – Researchers should note that this motivation may be less likely 
outside international political economy scholarship, although previous stud-
ies have found that governments adopt even marriage equality policy inno-
vations with the explicit goal of triggering races to the top. In those areas, 
the early adopters’ market size and trade relations may be of less conse-
quence, and reputation may interact more with competition as governments 
leverage their brand to spark races to the top. For more strictly economic 
regulations, such as capital adequacy standards, market size is likely to be the 
most, or even the only, relevant factor for the competition motivation. 
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• Domestic lock-in – Governments may be keen to tie the hands of any future 
government that does not share its views on a particular policy, and this 
should logically apply almost entirely without regard to the issue area. Yet, a 
government that has just transitioned away from domestic strife may only 
swiftly adopt policies where they enhance its credibility with domestic audi-
ences or contribute to the consolidation of the transition. The post hoc do-
mestic lock-in motivation is therefore less likely in policy areas that are not 
relevant to the consolidation of peace and democracy. This may still include 
policy areas that are not as obviously relevant, such as financial regulations 
that may demonstrate a commitment to stability and rule of law. 

Extending the framework to other issue areas may also show stronger results in 
a quantitative analysis, where variables might be easier to measure. There are, for 
example, many datasets on carbon emissions by country, while there is little or 
no data at all on corporate human rights practices. More quantifiable variables 
could compensate for a weakness of this study. At the same time, some issue 
areas may be more appropriate to qualitative analysis, particularly for policies that 
are not economic in nature or where there are few prior commitments or relevant 
institutions that can be quantified. For issue areas or early adopter cases where 
interviews are easier to secure, case study methods may be especially desirable. 
 Some of the motivations may be more or less likely to apply to different policy 
areas. This thesis was agnostic about which motivation was most likely to explain 
early adoption, remaining open to any and all of them, as well as to their interac-
tions. But there is reason to believe that a hefty new financial regulation that 
creates a dramatically unlevel playing field may be more likely explained by the 
competition motivation, although the others could apply as well. Further research 
could consider whether the problem structure predicts particular explanatory 
power for one or another motivation. 

8.2.3 Contributions and implications for research 
Perhaps the greatest contribution of this thesis has been to establish that early 
adoption is a distinct type of policy adoption, and early adopters are a distinct 
category of adopters even when the adopters are governments. Some of the 
mechanisms of policy diffusion could contribute to explanations of early adop-
tion, but early adoption is also motivated by its own logics. International relations 
scholarship had so far paid scant attention to adopter categories, focusing pri-
marily on mechanisms of diffusion and only occasionally generating non-system-
atic findings on leaders compared to laggards.882 Until now, we lacked knowledge 
about why policies diffuse. This thesis has helped to address this knowledge gap: 
                                                      
882 F.O. Ramirez, Y. Soysal, & S. Shanahan, “The Changing Logic of Political Citizenship: Cross-
National Acquisition of Women’s Suffrage Rights, 1890 to 1990”, American Sociological Review, 62 
(1997); M. Finnemore & K. Sikkink, “International Norm Dynamics and Political Change”, Inter-
national Organization, 52/4 (1998), 887-917; J. Kelley, “Assessing the Complex Evolution of Norms: 
The Rise of International Election Monitoring”, International Organization, 62/2 (2008). 
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by understanding what motivates the first adopters – who teach and coerce later 
adopters, or who force later adopters to adjust to retain market access – it be-
comes clearer why policies diffuse at all. 

This thesis has shown that early adopters make decisions in specific ways that 
are independent of coercion, competition (as pressure from other states), emula-
tion, and learning. It has also shown that there are few studies on policy pioneer-
ing providing relevant insights that can be synthesized into a single, coherent 
theoretical framework and extended to other issue areas beyond environmental 
policy. Other research had shown that policy fit mattered for early adoption, that 
governments will adopt policies unilaterally to enjoy reputational benefits, that 
early adoption can be a strategy to trigger regulatory races to the top, that policy 
pioneering was the result of a desire to tie the hands of future governments, and 
that civil society pressure motivated early adoption.883 These insights, however, 
were disparate, limited mostly to the environmental policy realm, and did not 
systematically assess early adoption of a single policy type in a comparative man-
ner, focusing mostly on general “innovativeness” in a broad policy area. Previous 
studies did not consider the explanatory factors across a wide breadth of coun-
tries, nor how they might interact with other factors in different national con-
texts. Some studies also provide a combination of factors that are not fully nec-
essary to explain other early adoptions; for example, this thesis has shown hands-
tying does not have to be linked to future international cooperation explicitly, 
nor does it necessarily require pressure from advocacy coalitions, although it can 
interact with the normative motivation to produce stronger outcomes. This the-
sis brought together these insights into one theoretical framework, supported 
through empirical work, that is rooted firmly in broader international relations 
theories as well as theories of international political economy and environmental 
politics and can be adapted and applied to other issue areas, as discussed in the 
previous section. Further research should expand or refine the framework pre-
cisely by adapting it to other types of policies, including both more explicitly 
economic regulations and social policies that do not directly concern corpora-
tions. 
 Future research might also consider the four proposed motivations for early 
adoption in greater individual detail and in different contexts. As noted above, 
this would help with expanding and confirming the theoretical framework’s gen-
eralizability. While a critical argument of this thesis has been that the four moti-
vations operate interactively at times, there are also wider bodies of literature 
related to these motivations that has only recently begun to consider the timing of 
policy adoptions. Previous research has shown that states with the greatest nor-
mative commitment to the contents of a treaty are the quickest to ratify it – those 
                                                      
883 Andersen & Liefferink, “Introduction: the impact of the pioneers on EU environmental policy”; 
Börzel, “Why there is no ‘southern problem’”; Jänicke, “Trend-Setters in Environmental Policy”; 
J. Urpelainen, “Can Unilateral Leadership Promote International Environmental Cooperation?”; 
Moncel, “Cooperating Alone: The Global Reach of U.S. Regulations on Conflict Minerals”; Koll-
man, “Pioneering marriage for same-sex couples in the Netherlands”. 
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who participate in the negotiations and believe that such a treaty is needed.884 Yet 
being involved in the UNHRC at the time that the body bestowed a mandate on 
John Ruggie and negotiated the endorsements of his Framework and the UNGPs 
were not necessarily more likely to be early adopters, as shown in the case studies. 
In fact, only one of the five countries – Argentina, India, Nigeria, Norway, and 
Russia – that sponsored Ruggie’s mandate was an early adopter (Norway); Ar-
gentina and India have made plans to develop NAPs, but Nigeria and Russia 
have done virtually nothing to implement the UNGPs. When a state appears to 
be committed to the idea of global rules on a given policy area, why does it lag 
behind in actually implementing those rules once they are designed? The inter-
national relations literature in particular would benefit from a greater focus on 
time and timing as variables in empirical research. 

There is a burgeoning literature on international reputation, especially the abil-
ity of naming and shaming by IOs and NGOs to motivate governments to take 
certain actions.885 This thesis reviewed evidence of naming and shaming by IOs 
and NGOs in qualitative case studies, but it did not engage directly and exten-
sively with the concepts of naming and shaming. This growing body of literature 
is directly related to international reputations, but it too has not paid sufficient 
attention to the timing of policy adjustment. Future research could indicate 
whether naming and shaming not only brings governments into compliance or 
leads them to adopt policies that have already widely diffused, but also whether 
naming and shaming have the capacity to lead governments to develop innova-
tive policies. It could also consider whether actors that name and shame select 
for shaming those governments that are most likely to be swift adopters of policy 
fixes. Again, a greater focus on time and timing as variables would be useful, and 
this thesis has made a first step in this direction with its focus on the reputation 
motivation. 

On the competition motivation, future research could consider the actual ef-
fectiveness of early adopters’ efforts to trigger races to the top, particularly as 
concerns their efforts to influence the policy style adopted elsewhere. Diffusion 
scholarship does provide insights into how policies diffuse and the degree to 
which they converge over time, but this research program has not been linked 
                                                      
884 B.A. Simmons, Mobilizing for Human Rights: International Law in Domestic Politics (Cambridge: Cam-
bridge University Press). 
885 E.g., J. Lebovic & E. Voeten, “The Politics of Shame: The condemnation of country human 
rights practices in the UNHCR”, International Studies Quarterly, 50/4 (2006); E.M. Hafner-Burton, 
“Sticks and stones: Naming and shaming the human rights enforcement problem”, International 
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Aloisi, A. Nichols, & M. Sowell, “The Impact of Human Rights Organizations on Naming and 
Shaming Campaigns”, Journal of Conflict Resolution, 56/2 (2012); A. Murdie & J. Urpelainen, “Why 
Pick on Us? Environmental INGOs an dstate shaming as a strategic substitute”, Political Studies, 63 
(2015); F. Koliev & J.H. Lebovic, “Selecting for Shame: The Monitoring of Workers’ Rights by the 
International Labour Organization, 1989 to 2011”, International Studies Quarterly, 62 (2018); F. 
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directly to the study of pioneers. Are the early adopters successful in getting sub-
sequent adopters to develop policies just like theirs, or is there considerable de-
viation from the initial adopters as policies get perfected along the S-curve? Is 
coercion and the international promotion of policies necessary to induce the race 
to the top and control the selection of a point on the Pareto frontier, or can early 
adopters confidently assume that emulation of their exact policy is inevitable? 
Future studies could even examine more recent NAPs not profiled extensively in 
this thesis, building on the findings presented here. 

The theoretical framework and research design presented in this thesis also 
offer an opportunity to revisit earlier diffusion studies. As discussed, the diffu-
sion literature has to date lacked an adequate answer to the question of why pol-
icies diffuse. In creating a toolkit for students of policy pioneering, the frame-
work offers the chance to revisit important diffusion studies with a focus on the 
pioneers in those studies. Evidence found to support the four motivations in 
those studies of successful diffusions would enhance the credibility of this frame-
work as an answer, at least in part, to the question of why policies diffuse. 
 Some of the less expected findings of this thesis could offer interesting in-
sights to other literatures in the field of political science. As noted, early adopters 
may be conduits for policy transfer across international organizations: as they 
seek to promote level playing fields, as well as to control what approach to solv-
ing a policy problem is taken internationally, they encourage not only other gov-
ernments to adopt policies in a specified area, but also international institutions 
to adopt their own policies in that area. There is a significant dearth of research 
on IO diffusion, limited mainly to one systematic quantitative study that offers a 
novel approach for studying cross-IO diffusion from Sommerer and Tallberg, as 
well as several qualitative studies limited to regional integration.886 These ap-
proaches may benefit from a consideration of the temporal dimension of mem-
ber states’ own adoptions as a variable in IO connectivity. The process of down-
loading the UNGPs from the international to the national level and, in doing so, 
planning to upload them to a different international level, such as the EU or 
OECD, is fascinating and is likely replicated elsewhere and with other types of 
policies. Early adoption may be an unforeseen mechanism of cross-IO policy 
transfer. It would also be of interest for future research to study what motivates 
IOs themselves to be early adopters (e.g., what motivated the OECD to be the 
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first to adopt responsible business conduct policies in the 1970s?), and to deter-
mine whether the same theoretical framework could be appropriate for studying 
diffusion among polities and political institutions other than the nation state. 
 Early adopters may transfer policies across IOs, but IOs can also transfer pol-
icies to members during accession processes. There is a dearth of literature on 
policy adoptions as a form of IO accession conditionality and prospective mem-
ber state compliance. One study showed that in the EU, OECD, and World 
Trade Organization, policy transfer to the prospective state does occur during 
the accession process and at all stages of the process, especially in pre-accession 
and formal accession stages.887 In this thesis, it was shown that the OECD 
pressed Colombia to develop a plan for managing the human rights impacts of 
business in order to accede. That Lithuania was also a possibly surprising early 
adopter and joined the OECD shortly after developing a NAP may indicate that 
there was also pressure from the IO on Lithuania to do the same. In the case of 
France’s desire to join UNHRC, a third party used a threat of reputational dam-
age to create a de facto membership conditionality, but the effect may be the 
same, as either way, the Government would struggle to gain membership in the 
institution without adopting the policy. 

The Colombian case is particularly interesting because it suggests not only that 
policy transfer occurs during accession, but because Colombia was ultimately an 
early adopter, IOs can even require governments to adopt policies that most of 
their own member states have not yet adopted. Further research on this topic 
could prove fruitful, as this finding raises a number of unanswered questions: Do 
IOs believe that their member states do not need some policies because issues, 
e.g. corporate violations of human rights, are unproblematic for extant members 
or are otherwise already addressed in practice – or because they can hold the 
member state accountable within the apparatus of the IO but do not want to 
extend privileges to non-members facing the same issues? Do IOs render pro-
spective members “policy laboratories” in which new policies can be experi-
mented, knowing that they are keen enough to join the IO that they will comply? 
If so, what are the Global North/South dynamics at play; i.e. do only developing 
country governments agree to such terms? And relatedly, when do governments 
believe that the possibility of membership outweighs the risks of early adoption, 
and when do they not? 
 Finally, this thesis has made an empirical contribution to the literature on busi-
ness and human rights and provided a greater bridge between the fields of inter-
national relations and “business and human rights”, which has mostly been dom-
inated by scholars of law. Many business and human rights scholars are highly 
normative and have therefore paid scant attention to NAPs, precisely because 
they favor only binding rules, either nationally or internationally. This thesis 
should demonstrate that NAPs are worth studying even when one disagrees with 

                                                      
887 P. Carroll, “Policy Transfer and Accession: A Comparison of International Governmental Or-
ganisations”, Journal of Comparative Policy Analysis: Research and Practice, 16/3 (2014). 
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the substantive content and purpose of most NAPs. Governments may adopt 
“softer” policies to stave off calls for harder policies that might aggravate special 
interests and cost them political support, campaign contributions, or in an ex-
treme case, the relocation of enterprises to other jurisdictions (although there is 
no evidence that this ever really happens in practice). This thesis shows that civil 
society and industry supported most of the NAPs adopted, even if NGOs tended 
to want NAPs to go further. While scholars may find them normatively weak or 
undesirable, it is worth considering why societal actors wanted such policies and 
whose bargaining power prevailed. 

It has also emerged that NAPs are not only policies to be assessed for their 
effectiveness and impact, and they are not merely public policies with temporal 
limitations, as the few studies on NAPs have argued.888 NAPs, this thesis has 
shown, can be different types of policies depending on the national context in 
which they are developed and adopted, and on the intentions of the decisionmak-
ers involved. Although the development process is almost invariably inter-de-
partmental, NAPs tend to be housed in one specific department that also steers 
the development of the policy – often the Ministry of Foreign Affairs or equiva-
lent.889 The only case study in this thesis in which business and human rights 
policy was not the primary purview of the government’s foreign policy arm was 
Colombia, which also raises questions (that have of course been raised in the 
past) about whether Western, developed countries view business and human 
rights and responsible business conduct as something that can be relegated to 
“over there” because domestic laws already in place “take care” of those issues 
at home, and whether Global South governments do not view it as their prerog-
ative to promote regulatory policies abroad. 

Studying business and human rights as foreign policy could prove fruitful for 
the broader business and human rights research agenda, as international relations 
theory may explain not only why governments do or do not adopt NAPs in an 
interdependent sense, but also what NAPs say about the likelihood of a govern-
ment to support other business and human rights policies and the eventual cod-
ification of business and human rights norms into international law. Do NAPs 
actually “harden” into binding laws, and are the early adopters of NAPs also the 

                                                      
888 D. De Felice & A. Graf, “The Potential of National Action Plans to Implement Human Rights 
Norms: An Early Assessment with Respect to the UN Guiding Principles on Business and Human 
Rights”, Journal of Human Rights Practice, 7/1 (2015); D.B. Hampton, “Modern Slavery in Global 
Supply Chains: Can National Action Plans on Business and Human Rights Close the Governance 
Gap?”, Business and Human Rights Journal, 4/2 (2019), H. Cantú Rivera, “National Action Plans on 
Business and Human Rights: Progress or Mirage?”, Business and Human Rights Journal, 4/2 (2019). 
889 Of the case studies this thesis: the French NAP is a policy of the Ministry of Foreign Affairs, 
but it was developed mostly by CNCDH, the French NHRI; the Swedish NAP was developed by 
the Ministry of Foreign Affairs, which still oversees implementation of the policy, although it is 
officially a policy of the Ministry of Enterprise; the US NAP was developed by and is the primary 
responsibility of the Department of State; and in both Canada and Ecuador, Global Affairs Canada 
and the Ministry of Foreign Affairs, respectively, are presently and have been responsible for most 
national-level business and human rights-related policies or lack thereof. 
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early adopters of those measures? Or do they represent different styles of regu-
lation altogether – hence the competition motivation? Are NAP adopters likely 
to form international lawmaking coalitions that create binding treaties, or do they 
act in concert to subvert such efforts? 

Looking at the figure from Chapter Four, repeated here (Figure 8.1), there are 
possible scenarios for the future of NAP diffusion that should be explored in 
more detail. This may be a case of a broader wave of diffusion, and the reasons 
why NAPs will diffuse have now been properly elucidated through this study of 
pioneering. Alternatively, those with plans to adopt NAPs may never do so – 
countries like Mexico and Argentina made significant advances in the process of 
developing NAPs nearly a decade ago without ever actually adopting them – or 
they may be the only countries that ultimately do so, with diffusion spreading no 
further than the countries shaded orange in this figure. The relative significance 
of many of the variables in the OECD subset quantitative analysis does suggest 
that NAPs may not be especially relevant for the entire world. Future studies 
could consider whether NAPs are a useful or necessary tool for the Global South 
when there is no pressure or reward on offer from the Global North – as in the 
case of Colombia. If they are seen as properly foreign (as opposed to regulatory) 
policies, one cannot reasonably expect that all states will desire or require them. 

 

 
Figure 8.1: National Action Plan adoptions and commitments to future adoptions as of January 2021 

Understanding NAPs as foreign policies today could help to explain the crea-
tion (or not) of a future legally binding instrument, or even, as is the dream of 
some intellectuals, an International Corporate Court. More pressingly, the EU 
and some governments are forging ahead with mandatory human rights due dil-
igence legislation at the time of writing. A political science approach to business 
and human rights could help to elucidate why this is happening, what the out-
comes are likely to be, and how best to ensure corporate compliance is meaning-
ful and positively impactful for human rights. Future research should consider 
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these developments from a diffusion perspective – is it all simply emulation of 
the French law, or is France consistently “uploading” its approach? – as well as 
from other perspectives. Given that so many actors have called for “evidence-
based policies” or “wait-and-see approaches” in which evidence is first collected 
on voluntary corporate self-regulation before binding rules are made, it would 
also be useful for future research to go beyond this thesis’s contribution on mo-
tivations and evaluate the human rights outcomes of mandatory human rights due 
diligence and of softer regulations. 

8.2.4 Policy implications 
The findings of this thesis should also be relevant for policymakers and interest 
groups in a range of fields, not least of which is business and human rights. The 
findings should be of interest to civil society organizations that lobby govern-
ments to improve their human rights performance or their regulatory standards 
in other issue areas. This thesis has revealed in a systematic manner the condi-
tions under which a government is more likely to be an early adopter, and activ-
ists can work to facilitate the establishment of such conditions in order to enable 
swift government action when a new policy innovation is conceived for govern-
ments to adopt. For an activist who views addressing a problem as urgent, this 
could be ideal. 

Many global challenges, from the COVID-19 pandemic to climate change-
related forest fires to transnational terrorism, require policy solutions at an in-
creasingly rapid pace. There is not always time for governments to wait for one 
daring early adopter and then evaluate and learn from their experiences, and har-
monization of standards may be politically thorny and more time-consuming 
than a series of unilateral adoptions in quick succession. The COVID-19 pan-
demic has graphically illustrated this dilemma better than anyone could have im-
agined, as governments in 2020 scrambled to determine the optimal policy solu-
tions – often struggling to balance human rights, public health, and economic 
stability – with limited data from other countries for comparison. With the con-
tributions of this thesis, interest groups should now have a better understanding 
of what they can do to engender government action: apply pressure domestically 
and campaign to shape or change government preferences; name and shame the 
government into compliance through reputational damage; and incentivize early 
adoption by pressing IOs to create membership conditionalities or offer other 
rewards. 
Policymakers themselves should also be interested in matters of early adoption. 
There are numerous lessons to be drawn from these findings that could inform 
which policies a government should adopt and at what point in time. It is possible 
for some governments to trigger races to the top (and that it is difficult for gov-
ernments of other, less powerful states to do so). Governments who believe 
themselves to be positioned as global or regional powers and attractive markets, 
or else as members of policy networks such as the EU, may be able to “get their 
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way” on how other governments should act by adopting policies unilaterally 
without going through complicated negotiations for regulatory harmonization in 
which they are likely to have to compromise more. Policymakers in governments 
that are not well-positioned to trigger races to the top may also re-evaluate the 
risks of early adoption, knowing that they may never trigger successful diffusions. 
Finally, policymakers within international institutions should be aware of the 
unique leverage that they may have to induce policy adoptions even prior to wider 
diffusion of the policy, if prospective member states are sufficiently eager to ac-
cede. 
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