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Abstract 

 

 This master thesis is dedicated to the press publishers’ right 

introduced by Article 15 of the Directive (EU) 2019/790 on copyright 

and related rights in the Digital Single Market1. The article became one 

of the most debated provisions in the whole directive. On the one hand, 

the discussion was driven by EU press publishers because of the 

commercial crisis in the traditional press publishing and news media 

sectors. Press representatives began to express concerns about the free 

riding of press publications by content aggregators and search engines 

who usually reuse such contents for profit. On the other hand, service 

providers argued that press publishers would lose traffic to their 

websites, affecting the quality of the press and constraining 

fundamental rights. This conflict pushed the press publishers to 

bringing these issues before courts, legislators and competition 

authorities. Since these complaints were not resolved completely, the 

only way to resolve the conflict seemed to be the introduction of the 

EU-wide related right.   

 The author of this thesis takes the opportunity to research how 

the press publishers’ right has affected the press industry and service 

providers, what the main reasons for the right’s introduction, the 

advantages and disadvantages of this right are and what is so special 

about this right. Within such framework, the study provides arguments 

in favor of and against the press publishers’ initiative. The importance 

of this right is quite high because the directive created a new exclusive 

right for particular rightholders with a term of two years.  

The thesis starts with the analysis of the legal framework of the 

press publishers’ right, reasons and purposes for its introduction, the 

main concerns and possible impacts on the Digital Single Market. 

Following that, the thesis examines the nature of the right, the scope of 

its protection and its interconnection with the fundamental rights. The 

author analyzes already existing and personal suggestions on the press 

publishers’ right enforcement and its legal provisions (for instance, the 

 
1 Directive (EU) 2019/790 of the European Parliament and of the Council of 17 April 
2019 on copyright and related rights in the Digital Single Market and amending 
Directives 96/9/EC and 2001/29/EC. 
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introduction of the definitions of “press publishers” or “news agencies”,  

the notion of hyperlinking, private and non-commercial uses, how to 

deal with open access licensing, the waivability of the press publishers’ 

right, etc.). After researching recent developments in the EU member 

states, the thesis draws several conclusions. The research showed that 

the adoption of the right in question had been initiated mainly because 

of the difficulty to enforce press publishers’ rights in online 

publications due to their weak bargaining position when they were 

concluding license contracts with their licensees. To avoid negative 

effects of this tendency and to support a free and pluralist press, the new 

related right was introduced into the EU legal system, i.e. several new 

terms connected to the press publishers’ right, determined the scope of 

the protection, the main exclusions, and tried to protect the interests of 

journalists and other authors in advance. Likewise, the fundamental 

rights cannot supersede any copyrights and related rights as it was 

confirmed by the relevant case law.   

The experience of some EU countries demonstrated the 

outcomes of similar reforms at the national level, for instance, by means 

of the introduction of  the nationwide press publishers’ right (e.g. in 

Germany) or making amendments to the quotation exception (e.g. in 

Spain). Despite their mixed results, the EU legislature decided to 

proceed with the similar reform but at the EU level.  

The national implementation processes showed that some EU 

countries reacted very quickly on the new provision of the Directive 

(EU) 2019/790 (e.g. France). Meanwhile, in several EU member states, 

the process is still ongoing and no clear solutions have been made (e.g. 

Spain, Malta). 

Thus, the press publishers’ right can be considered as a solution 

for achieving the goals set in Directive (EU) 2019/790. However, there 

are still some ways to improve the enforcement of this related as this 

thesis discusses.   
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1 Introduction 

 

1.1. Relevance of the topic 

 

The current digital environment has transformed the press 

industry, content consumption, and distribution. Most of people have 

changed their habit of buying print newspapers and magazines and have 

started to use online services, such as news aggregators, social media 

platforms, media monitoring services, or search engines2. Although 

content can be seen by going directly to press publishers’ websites, 

many users prefer using online services which generate press 

publishers’ content in an appropriate and convenient form for users’ 

perception. Before the DSM Directive entered into force, ISSPs were 

using the EU press publishers’ content mostly for free without obtaining 

any licenses or paying fees. Only a couple of EU member states (e.g. 

Germany and Spain) had adopted legislation allowing press publishers 

to claim fair remuneration for the reuse of their press publications by 

“Big Tech” ISSPs3.  

ISSPs’ answer was not long in coming. For example, back in 

2006, Google concluded a number of agreements with several press 

publishers: Associated Press (AP) and its French branch Agence 

France-Presse (AFP). In 2010, the tech giant renegotiated the contract 

with AP and the promises were not kept. Google referred to EU 

exceptions and limitations because it displays headlines, snippets and 

thumbnails only. Therefore, it did not need any authorisation to crawl 

press publishers’ websites, index their contents or create links to it from 

Google services. However, in some other countries (e.g. Belgium, 

Italy4), Google was also forced to obtain licenses from the press. Then, 

 
2 Commission Staff Working Document, Impact assessment on the modernisation of 
EU copyright rules, Part 1/3: 155-156, https://eur-
lex.europa.eu/resource.html?uri=cellar:e065cd0d-7a57-11e6-b076-
01aa75ed71a1.0001.02/DOC_1&format=PDF (accessed 24.05.2021). 
3 Mullooly O., “The new press publishers’ right: will Big Tech push back?” (June 3, 
2020), https://www.arthurcox.com/knowledge/the-new-press-publishers-right-will-
big-tech-push-back/ (accessed 24.05.2021). 
4 Rosati E., “Neighbouring Rights for Publishers: Are National and (Possible) EU 
Initiatives Lawful?”, International Review of Intellectual Property and Competition 
Law (IIC): 4, https://ssrn.com/abstract=2798628 (accessed 24.05.2021). 
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the question arose: why cannot other ISSPs also pay for the content they 

display online5? 

After several years of negotiations and debates, a compromise 

was reached at the EU level when the DSM Directive was adopted. 

However, it is still unclear how the EU PPR will be implemented and  

exercised in all EU member states. Assumingly, these issues are 

unsolved because of the current transposition period of the Directive 

and not every member state has implemented the right into its national 

legislation.  

This thesis aims to find the core of the PPR, appearance of the 

new related right in the EU legislation and the outcomes of this 

initiative. Since there are so many uncertainties and little business 

practice and case law, the topic of the PPR will be in more demand in 

the future. It is possible that after a while, new amendments may be 

made to the DSM Directive or the CJEU may interpret this right and its 

enforcement in a different way than we currently understand. Moreover, 

there is a possibility that there will be different readings and 

implications of the PPR at the national level. This all makes Article 15 

of the DSM Directive significant and noteworthy. 

 

1.2. Objective 

 

The main objective of the master thesis is to demonstrate the 

importance of the new PPR and show how the PPR will affect the 

publishing industry and ISSPs within the EU. In order to fulfill this 

goal, the thesis is divided into several parts: the rationale of the PPR, its 

nature and specifics, and its adoption in a number of EU member states. 

The thesis provides the analysis of the legal framework, reasons and 

purposes of the PPR; and expresses the principal concerns and views 

on its possible development within the EU. After giving a full picture 

of the nature of the right, suggestions to its enforcement and 

amendments are made. The last part of the study shows how and what 

 
5 Danbury R., “The DSM Copyright Directive: Article 15: Why and Why Not? – Part 
I” (April 28, 2021), http://copyrightblog.kluweriplaw.com/2021/04/28/the-dsm-
copyright-directive-article-15-why-and-why-not-part-i/ (accessed 24.05.2021). 
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impacts had been made at the national level before and after the 

adoption of the DSM Directive.  

 

1.3. Research questions 

 

  In order to reach the thesis goal and get a better understanding 

of the chosen topic, research questions should be identified. Therefore, 

the research questions and sub-questions are introduced below.  

The main questions of this scientific work are how the PPR 

affects the publishing industry and ISSPs in the EU and what can be 

done in order to reduce the side effects (if any). While researching these 

questions, a few secondary questions arose and were examined as well. 

Therefore, the thesis includes the discussion of some other issues 

below: 

 1.  What are main reasons and purposes of creating the new 

related right for press publishers? 

- Why the existed copyright system was not enough to protect the press 

publishers’ interests? 

2. What is the nature of the PPR? 

- What kind of works or subject-matter can be considered as “press 

publications”? 

- Who can be a “press publisher” within the meaning of the DSM 

Directive? 

- How does the PPR impact the fundamental rights? 

3.  Are there any recent developments in Article 15 of the DSM 

Directive implementation? 

- What are the outcomes of  the EU member states’ implementation of  

Article 15 of the DSM Directive? 

 The study of these Research Questions is accompanied by a 

critical analysis of the PPR, the PPR’s consequences and ways of 

solving possible problems. The answer to Research Question 1 can be 

found in Chapter 2. As regards Questions 2 and 3, the answers are given 

in Chapters 3 and 4 respectively.   
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1.4. Methods and materials 

 

Several methods are employed in this master thesis. Most of the 

research was conducted using the traditional legal dogmatic method. 

The method examines the current state of  the legislation and the 

relevant case law, identifies the applicable law, and clarifies the 

meaning and the importance of the law. It also focuses on the 

interpretation of the applicable law and analysis of the law’s purposes 

and legal concepts6. Thus, the thesis clarifies which law is needed to be 

examined and applied to the PPR, how to interpret legal rules and what 

kind of case law already exists. 

The comparative method is usually used to compare the laws of 

various countries. However, the comparison might be broader, i.e. the 

comparison of the case law, the enforcements of rights, and outcomes 

of the law. The key feature of the comparison is researching one piece 

of legal data in connection with another and assessing their similarities 

and differences7. In this thesis, the method illustrates how the PPR was 

developed in different jurisdictions (Germany, Spain, France). The 

work compares the national initiatives, which had been introduced 

before the PPR entered into force in the EU and legal responses that the 

PPR caused in some countries, and at the EU level. The method also 

helps show parallels and the main common features and differences 

concerning the legal approach to the PPR in the selected jurisdictions.   

One can fully understand any law only when one knows where 

and why it comes from. In order to research and understand the 

principal reasons and purposes of  the PPR introduction in the EU, its 

future potential, the historical method is also applicable. It shows the 

present and past similarities and differences in approaches to  the law in 

 
6 Peczenik A., “Juridikens allmänna läror” (2005): 249, https://svjt.se/svjt/2005/249 
(accessed 24.05.2021).  
7 J. Eberle E., “The Methodology of Comparative Law”, Roger Williams University 
Law Review: Vol. 16: Iss. 1, Article 2 (2011): 52, 
http://docs.rwu.edu/rwu_LR/vol16/iss1/2 (accessed 24.05.2021).  
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various jurisdictions. It also helps to understand where and when a 

particular legal approach held a strong position8. 

 This thesis is built upon a number of international legal and non-

legal materials. The legal materials include international, European and 

domestic legislation, the case law of the CJEU, national European 

courts and state authorities (e.g. competition bodies).  The non-legal 

materials comprise of such policy documents as European Commission 

staff working documents, the white papers of some international 

organisations, reports, opinions of scholars and legal specialists,  

academic papers and research articles, monographs and media reports. 

 

1.5. Delimitations 

 

The leading direction of this thesis is to show how the PPR 

affects everyday business of ISSPs and press publishers. Therefore, this 

scientific work does not include the research of Article 16 of the DSM 

Directive on fair compensation that authors may claim from press 

publishers. The DSM Directive provisions on performers' and authors' 

contracts, their adjustment mechanisms were not considered either. Due 

to the specifics of these articles, difficulties with royalties sharing and 

its complex organization (e.g. press publishers still need to pay authors 

remunerations for their copyrights or works created in the course of 

employment), these matters deserve a separate detailed scientific work.  

The issues of ISSPs’ primary and secondary responsibility are 

also excluded from the research as this thesis examines the PPR in terms 

of their necessity and importance for the press. In addition, the concerns 

about the PPR enforcement and sanctions are not discussed either as 

there is little practice available due to the fact that the right is quite new 

for many EU member states and the transposition period is still 

ongoing. 

In order to answer the research questions, the author does not 

consider the PPR from the point of view of competition law. The thesis 

does not include reasonings or discussions on whether it would be better 

 
8 Van Hoecke M., “Methodology of Comparative Legal Research”, 
https://www.bjutijdschriften.nl/tijdschrift/lawandmethod/2015/12/RENM-D-14-
00001 (accessed 24.05.2021). 
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to introduce special provisions in competition law rather than in 

copyright and related rights legislation. As seen in the above table of 

contents and the following chapters, the main focus of the work is on 

the specifics of copyright and related rights.    

 

1.6. Structure of the work 

 

  The second chapter is related to the legal framework and the 

main reasons of the PPR’s introduction. Certain EU acts (e.g. the 

Proposal or impact assessments), academic literature state objectives 

and justifications of the PPR, the principal concerns and possible 

impacts on the Digital Single Market. All these facts were identified 

and systematized on the ground of the analysis of these materials. The 

text also contains possible alternatives that had been proposed before 

the DSM Directive came into force.  

  The third chapter is dedicated to the research on the core of the 

PPR: its nature, scope of the protection, and interconnection with 

fundamental rights. Going deeper into the meaning of Article 15 of the 

DSM Directive, the research also provides the legal analysis of the 

exclusions to the general rule for ISSPs to obtain licenses for the 

particular uses of press publications. Interconnection of the PPR with 

the fundamental rights in accordance with the ECHR and the CFREU, 

the case law of the CJEU and the ECHR are also reviewed. As 

concluding remarks, the author provides her own suggestions on the 

future development of the PPR.  

  The fourth chapter addresses the developments of the PPR in 

three different countries: Germany, Spain and France. These countries 

were selected because of the following reasons. Germany was the first 

EU country that introduced an ancillary right for press publishers. Spain 

followed the German path but amended its copyright legislation with a 

new part of the quotation exception. Both countries had done it before 

the DSM Directive was adopted. But France became the first country to 

implement Article 15 of the DSM Directive into its national law. 

  In addition, the thesis contains an introduction and a conclusion. 

Bibliography follows the conclusion with relevant sources, as disclosed 

above. 
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2 Rationale of the press publishers’ right 

 

In order to understand main features and the nature of the PPR, 

it is necessary to understand the fundamental reasons and goals of the 

initiative, later realized by means of the DSM Directive in 2019. This 

chapter also focuses on the possible impacts that Article 15 of the DSM 

Directive may have in the future.  

 

2.1. Reasons for the press publishers’ right introduction 

 

 In 2016, the European Commission published the Proposal for 

a directive of the European Parliament and of the Council on copyright 

in the Digital Single Market9. Article 11 of the Proposal suggested 

enshrining in law a new related right for press publishers.  

 The proposed PPR implied that publishers of press publications 

would have the right of reproduction and the right of communication to 

the public (in particular, making available right) in accordance with 

Articles 2, 3 of the InfoSoc Directive. At the same time, the right was 

limited to the digital uses of press publications, exceptions and 

limitations that are applicable to copyright works or subject matter 

under the InfoSoc Directive. The right will expire 20 years after a press 

publication was made10.  

 The Proposal and many scholars tried to justify the introduction 

of the new related right. In sum, the main reasons for the introduction 

of the PPR can be represented as follows: 

1) Difficulties in exploitation and enforcement of the rights in online 

publications  

  It became challenging for press publishers to provide licenses to 

use their publications and prevent unauthorized uses by users and online 

services11 because they were doing it on the basis of authors’ rights 

 
9 Proposal for a Directive of the European Parliament and of the Council on copyright 
in the Digital Single Market COM/2016/0593 final - 2016/0280 (COD), https://eur-
lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52016PC0593 (accessed 
24.05.2021). 
10 The Proposal, Article 11. 
11 Commission Staff Working Document, “Impact assessment on the modernisation 
of EU copyright rules, Part 1/3”: 155-156, https://eur-
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licensed or transferred to them. Besides, the press publishers have a 

weak bargaining position while concluding license agreements. There 

is a need to facilitate licensing and enforcing the press publishers’ rights 

against infringements on the Internet12 in order to recoup their 

investments. 

2) Decline of press publishers’ revenues 

  By 2016, it was revealed that print newspapers’ sales had been 

declining for several years, and this trend may continue. Even by then 

it was clear that the Internet had become the main source of news and 

other journalistic articles. Between 2011 and 2015, EU web traffic 

doubled, and press publishers’ websites and mobile apps became the 

main services for accessing the news.  

  This situation may be explained by the following factors:  

- Press publishers made their content available online for free. They 

became dependent on the digital content’s monetization; however, this 

source of revenue is limited. Despite the fact that paywalls and digital 

subscriptions options are offered widely, they encompass only 10% of 

their revenues and has a tendency to decline. Freely accessible content 

is one of the main sources of press publishers’ incomes because it 

attracts profits from advertising13.   

- Availability online favored the appearance of new ISSPs (e.g. news 

aggregators, social media platforms) which reuse or provide access to 

press publishers’ content (“unethical” free riding14). Moreover, almost 

half of Internet users (47%) read only headlines and extracts when using 

such services15. 

 
lex.europa.eu/resource.html?uri=cellar:e065cd0d-7a57-11e6-b076-
01aa75ed71a1.0001.02/DOC_1&format=PDF (accessed 24.05.2021).  
12 Explanatory memorandum of the Proposal. 
13 Commission Staff Working Document, “Impact assessment on the modernisation 
of EU copyright rules, Part 1/3”: 156, https://eur-
lex.europa.eu/resource.html?uri=cellar:e065cd0d-7a57-11e6-b076-
01aa75ed71a1.0001.02/DOC_1&format=PDF  (accessed 24.05.2021). 
14 Strengthening the Position of Press Publishers and Authors and Performers in the 
Copyright Directive: 19, 
https://www.europarl.europa.eu/RegData/etudes/STUD/2017/596810/IPOL_STU(20
17)596810_EN.pdf (accessed 24.05.2021).  
15 Papadopoulou M.-D., Moustaka E.-M., “Copyright and the Press Publishers Right 
on the Internet: Evolutions and Perspectives” in Synodinou T.-E., Jougleux P., 
Markou C., Prastitou T., eds., “EU Internet Law in the Digital Era” (Springer, Cham, 
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- Several attempts to conclude license agreements with ISSPs were 

made by press publishers. The latter wanted to get revenues from 

advertising generated by press publishers’ content on third parties 

websites. However, such kinds of agreements constituted a very low 

proportion of Internet revenues. 

- Using press publishers’ content by online services does not help to 

distribute it. 

- The publishers suffer losses in receiving fair compensation for uses 

of press publications under the EU exceptions and limitations16. 

- The change of readers’ preferences from print press towards digital 

ones. 

3) Reduction of quality and variety of print press 

  Many social media platforms and search engines actively 

classify press publications in order to attract many users. This 

incentivizes the dissemination of low-quality content if it helps to 

obtain more readers17. 

4) Technical reasons 

  The impact of digitalization on the copying of press publications 

was not expected when the InfoSoc Directive was drafted. The 

Directive “saw” the risk mostly in the copying of movies and music. 

Now, it is obvious that modern technologies are able to distribute 

magazines and newspapers globally very quickly. So the risk of the 

rights’ violation is the same as for films and music18. 

  Likewise, the Impact assessment on the modernisation of EU 

copyright rules accompanying the Proposal considered adjusting new 

 
2020), 104, https://link.springer.com/book/10.1007/978-3-030-25579-4  (accessed 
24.05.2021). 
16 Commission Staff Working Document, “Impact assessment on the modernisation 
of EU copyright rules, Part 1/3”: 156-158, https://eur-
lex.europa.eu/resource.html?uri=cellar:e065cd0d-7a57-11e6-b076-
01aa75ed71a1.0001.02/DOC_1&format=PDF  (accessed 24.05.2021).  
17 Höppner T., “EU copyright reform—the case for a related right for press 
publishers” in Höppner T., Kretschmer M., Xalabarder R., “CREATe Public Lectures 
on the Proposed EU Right for Press Publishers” (October 01, 2017), European 
Intellectual Property Review 39(10): 607-622, 10, https://ssrn.com/abstract=3050575 
(accessed 24.05.2021). 
18 Ibid: 3. 
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rules, inter alia, in the functioning of the copyright marketplace area19. 

Several objectives should be achieved:  

1. General objective (to create an effective copyright marketplace, 

value chain that all players can benefit from, and to incentivize 

investments in content creation and dissemination); 

2. Specific objectives (to ensure that rightholders benefit from the laws 

that allow press publishers to get revenues from the online use of their 

content and that the rightholders have a fair share of revenues from it).  

To achieve these objectives, the European Commission 

considered a few options20: 

1) To encourage the cooperation of stakeholders in order to find 

solutions as regards the dissemination of press publishers’ content  

  The European Commission wanted to launch a dialogue 

between press publishers and ISSPs, which would help simplify the 

conclusion of new agreements between two counterparties. The process 

of a fair distribution of revenues created by the reuse of press 

publications would be monitored and assessed. 

2) To introduce in EU law a new related right in digital uses of press 

publications 

Besides the exclusive rights granted to press publishers (the 

rights of reproduction and making available to the public) they would 

have a new related right to the extent needed for digital uses. The Impact 

assessment considered three scenarios in relation to the PPR duration:  

- Medium term (10-50 years); 

- Short term (5-10 years); 

- Very short term (1-5 years). 

3) In addition to the second option – to introduce the provisions that 

press publishers can claim compensation for contents’ uses under 

copyright exceptions and limitations 

  This option implies that the EU member states can establish that 

where authors have licensed or transferred their exclusive rights to press 

 
19 Commission Staff Working Document, “Impact assessment on the modernisation 
of EU copyright rules, Part 1/3”: 9, 134, https://eur-
lex.europa.eu/resource.html?uri=cellar:e065cd0d-7a57-11e6-b076-
01aa75ed71a1.0001.02/DOC_1&format=PDF (accessed 24.05.2021).  
20 Ibid: 161.  



16 
 

publishers, such actions constitute sufficient grounds for the publishers 

to claim compensations for the uses of the content under exceptions and 

limitations.  

  Additionally, there was a discarded option, which was supposed 

to introduce a related right covering all the existed publications. This 

right would also apply to the publications published by other users (not 

by the press publishers only). 

 In 2016, 37 Cambridge academics published the response to the 

European Commission’s draft legislation on the PPR. The academics 

were sure that the PPR would not increase profits or reduce barriers to 

licensing and enforcement, i.e. it would not save press publishers from 

the obligation to keep records of assignment contracts and prove their 

rights in enforcement proceedings with infringers. They stated that it is 

better to amend Article 5 of the Enforcement Directive and create a 

presumption by virtue of which press publishers are entitled to 

undertake legal actions to enforce the copyright in any journalistic 

output21. It means that they would be able to license the digital use of 

press  publications based on a presumption allowing to act on behalf of 

authors (e.g. in courts) provided that the name of the publishers appears 

on publications. This provision would help press publishers to avoid the 

need to demonstrate contracts, consents on transfer or the use of every 

publication. The presumption of ownership can be rebutted by 

defendants on the grounds that the content used was licensed by authors 

or belonged to the public domain. This alternative did not create a new 

right but extended the legal presumption pursuant to the Enforcement 

Directive. However, this proposal does not satisfy the needs of  the press 

publishing sector, but entails some risks, e.g. press publishers would not 

be endowed with the moral rights22. Therefore, authors would need to 

protect their moral rights by themselves without press publishers’ 

 
21 Bently L., Smith H. et al, “Call For Views: Modernising the European Copyright 
Framework” (December 5, 2016): 1-2, 
https://www.cipil.law.cam.ac.uk/press/news/2016/12/cambridge-academics-respond-
call-views-european-commissions-draft-legislation (accessed 24.05.2021).  
22 Papadopoulou M.-D., Moustaka E.-M., “Copyright and the Press Publishers Right 
on the Internet: Evolutions and Perspectives” in Synodinou T.-E., Jougleux P., 
Markou C., Prastitou T., eds., “EU Internet Law in the Digital Era” (Springer, Cham 
2020): 128-129, https://link.springer.com/book/10.1007/978-3-030-25579-4 
(accessed 24.05.2021). 
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assistance. It is disproportionate to introduce the PPR only because they 

do not administer their copyright transfers and licenses properly 23. In 

the Draft Report on the Proposal, reported by its rapporteur Therese 

Comodini Cachia in 2017, the same amendment was supposed to be 

made in Article 11 of the Proposal. Publishers would get a presumption 

of representation of authors with the legal possibility to sue infringers 

in their own name24. However, this initiative was not considered further 

by the new rapporteur Axel Voss who replaced Therese Comodini 

Cachia. Likewise, the “presumption initiative” was not supported by the 

press publishers community because it would dilute the right and legal 

certainty25. 

 Also, the PPR is supposedly encompassed by the “sui-generis” 

database right and protects the collections of independent materials 

which are organized systematically and methodologically,  and are 

individually accessible by particular means. Press publications are 

already protected as a database by copyright and the “sui generis” 

right26. The collection of content on a publisher’s website may qualify 

as a database if there is a substantial qualitative and/or quantitative 

investment. The investment should be made in obtaining, verification 

or presentation of the content, not in the creation of it. In this case the 

database right includes two basics rights (applicable in compliance with 

 
23 Van Eechoud M., “A publisher’s intellectual property right. Implications for 
freedom of expression, authors and open content policies” (January 2017): 50, 
http://www.openforumeurope.org/wp-content/uploads/2017/01/OFE-Academic-
Paper-Implications-of-publishers-right_FINAL.pdf (accessed 24.05.2021). 
24 Draft report on the proposal for a directive of the European Parliament and of the 
Council on copyright in the Digital Single, 
https://www.europarl.europa.eu/doceo/document/JURI-PR-601094_EN.pdf?redirect 
(accessed 24.05.2021). 
25 Statement on publishers’ right from journalists and publishers ahead of the 12 
September Plenary, https://www.epceurope.eu/post/statement-on-publishers-right-
from-journalists-and-publishers-ahead-of-the-12-september-plenary (accessed 
24.05.2021). 
26 Strengthening the Position of Press Publishers and Authors and Performers in the 
Copyright Directive: 23, 
https://www.europarl.europa.eu/RegData/etudes/STUD/2017/596810/IPOL_STU(20
17)596810_EN.pdf (accessed 24.05.2021).  
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Article 8 of the Directive 96/9/EC27 on databases which were made 

available to the public): 

a) the right to authorise extraction of all or a substantial part of the 

database’s content (like the reproduction right in copyright); 

b) the right to protect the content against illegal re-utilization (making 

it available to the public).  

If there are repeated and systematic extractions, the re-use of 

insubstantial parts of the database’s content (e.g. snippets), and the 

extractions affects the database’s normal exploitation or the legitimate 

interests of its creator, then such extractions should be forbidden28. 

Contrariwise, the proposed PPR would not set any minimum standards 

of investments because it protects all content incorporated into press 

publications. However, the idea of “sui generis” database protection 

was declined by the EU legislature due to the fact that the protection 

would be excessive29 (as it grants the rights to prevent copying of 

materials and systematic extractions of their insubstantial parts, and it 

would be subject to the investment requirement30). 

 Additionally, it was stated that the new regulatory framework 

should be based on cooperation with media and IT companies. Their 

alternative initiatives (e.g. “Digital News Initiative”31, “Facebook 

Journalism Project”32), can be taken into account. 

 In summary, it is clear that the idea of  the PPR faced great 

difficulties and extensive criticism even before the adoption of the DSM 

Directive. There were several alternative initiatives proposed as well 

but eventually they were not successful. The authors of the PPR idea 

pursued certain goals the implementation of which will possibly lead to 

 
27 Directive 96/9/EC of the European Parliament and of the Council of 11 March 1996 
on the legal protection of databases. 
28 Ibid, Articles 1 (2), 7 (1), (5). 
29 Van Eechoud M., “A publisher’s intellectual property right. Implications for 
freedom of expression, authors and open content policies” (January 2017): 31-33, 
http://www.openforumeurope.org/wp-content/uploads/2017/01/OFE-Academic-
Paper-Implications-of-publishers-right_FINAL.pdf (accessed 24.05.2021).  
30 Academics Against Press Publishers’ Right, https://www.ivir.nl/academics-against-
press-publishers-right/ (accessed 24.05.2021). 
31 Digital News Initiative, https://newsinitiative.withgoogle.com/intl/en_gb/ 
(accessed 24.05.2021). 
32 Facebook Journalism Project, https://ru-ru.facebook.com/journalismproject 
(accessed 24.05.2021). 
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the sustainable economic development of the EU and its copyright 

system.   

 

2.2. Purposes of the press publishers’ right 

 

There are several main goals of the PPR initiative. The first two 

targets below were highlighted in Recitals 31 and 32 of the Proposal. 

Other aims can be found in various scholarly and media sources. They 

are the following: 

1) to support a free and pluralist press and to encourage the 

sustainability of the publishing industry 

  Without a sustainable press, possible access to information 

would be negatively affected. Press publishers play a key role in 

investing and contributing to the creation of high quality journalistic 

content33. 

2) to make sure that the online copyright marketplace works 

beneficially for all parties and incentivizes investments in the 

production and dissemination of online creative content 

 The European Commission stated that the new copyright regime 

will ensure the right balance between the interests of everyone, e.g. 

authors, press, users34. The PPR should rebalance the bargaining 

powers of all parties and remedy the unfair distribution of press 

publications by ISSPs. The right would recoup press publishers’ 

investments in their content production and ensure the sustainability of 

the publishing industry35. 

  In relation to press publishers, their organisations and financial 

efforts need to be recognized and encouraged36. New right should 
 

33 Van Eechoud M., “A publisher’s intellectual property right. Implications for 
freedom of expression, authors and open content policies” (January 2017): 11, 
http://www.openforumeurope.org/wp-content/uploads/2017/01/OFE-Academic-
Paper-Implications-of-publishers-right_FINAL.pdf (accessed 24.05.2021).  
34 Statement of 26 March 2019 of the European Commission, “Copyright reform: the 
Commission welcomes European Parliament’s vote in favour of modernised rules fit 
for digital age”, http://europa.eu/rapid/press-release_STATEMENT-19-
1839_en.htm (accessed 24.05.2021). 
35 Scalzini S., “The new related right for press publishers. What way forward?” in 
Rosati E., ed., “The Routledge Handbook of EU Copyright Law (1

st
 ed.)”: 108, 

https://doi.org/10.4324/9781003156277 (accessed 24.05.2021).  
36 The Proposal, Recitals 31, 32. 
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increase press publishers’ legal certainty in their ability to license their 

content, strengthen their profitable position and possibility to enforce 

the rights in the publications. However, it was not expected that the 

introduction of the related right in question would create high license 

fees for ISSPs, or new costs charged by CMOs as compensation for the 

publishers because such costs are already in force in several EU 

member states37.  

3) to grant a solid investment reward to press publishers 

In general, related rights may be justified as a reward for the 

investment in the production and dissemination of creative content. 

Publishing industry needs more financial, human resources in order to 

produce the content, especially on the pre-digital stage of press business 

including organisation of distribution channels, labor force, branding, 

rights management38.  

Nevertheless, it was also noted that modern publishing tools 

allow a cheaper and faster organized publishing process. For example, 

printing and proofreading are outsourced, and press publishers’ 

activities are limited and mainly include marketing, branding and 

intellectual property rights’ management39.  

4) to facilitate negotiations of the re-use of press publishers’ content 

online 

  The PPR serves as a back-up to the licensing of the content 

protected by copyright. This is the case because press publications are 

usually subjects to copyright, and press publishers control the exercise 

of the copyright over their contents created by employees or 

 
37 Commission Staff Working Document, “Impact assessment on the modernisation 
of EU copyright rules, Part 1/3”: 168-171, https://eur-
lex.europa.eu/resource.html?uri=cellar:e065cd0d-7a57-11e6-b076-
01aa75ed71a1.0001.02/DOC_1&format=PDF (accessed 24.05.2021). 
38 Opinion   of   the   CEIPI   on   the  European  Commission’s   copyright   reform   
proposal, with   a    focus   on   the   introduction   of   neighbouring  rights  for  press  
publishers  in EU  law: 16,  
https://www.ceipi.edu/fileadmin/upload/DUN/CEIPI/Documents/CEIPI_Opinion_o
n_the_introduction_of_neighbouring_rights_for_press_publishers_in_EU_final.pdf  
(accessed 24.05.2021).  
39 Geiger C., Bulayenko O., Frosio G., “The Introduction of a Neighbouring Right for 
Press Publisher at EU Level: The Unneeded (and Unwanted) Reform” (April 21, 
2017), 39(4) European Intellectual Property Review 202 (2017): 208, 
https://ssrn.com/abstract=2956555 (accessed 24.05.2021). 
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freelancers40. The right in question will relieve the publishers of the 

burden of having to prove their copyright ownership in each article41. It 

will be easier to prevent illegal monetization of the content or to take 

legal actions against infringers. 

5) to enable journalists to get a share of revenues from the use of press 

publications online42 

  If there are any authors’ works incorporated in press 

publications, press publishers must share their revenues with the  

authors because of the re-use of the works43. This seems like a fair 

reward for the authors who create creative works for press publishers. 

6) to create legal certainty 

  Every small company, e.g. start-ups, needs to take into account 

whether its business model violates the copyrights of authors 

(journalists, photographers) or not. For these companies it is not clear 

what the limits are when they use the content of third parties. The PPR 

is intended to solve this problem44. Also, the PPR will help into 

understanding which rights press publishers need to enforce in order to 

foster new ways of licensing and to have power for better fighting 

against Internet piracy45.  

 
40 Van Eechoud M., “A publisher’s intellectual property right. Implications for 
freedom of expression, authors and open content policies” (January 2017): 11, 
http://www.openforumeurope.org/wp-content/uploads/2017/01/OFE-Academic-
Paper-Implications-of-publishers-right_FINAL.pdf (accessed 24.05.2021).  
41 Strengthening the Position of Press Publishers and Authors and Performers in the 
Copyright Directive: 15, 
https://www.europarl.europa.eu/RegData/etudes/STUD/2017/596810/IPOL_STU(20
17)596810_EN.pdf (accessed 24.05.2021).  
42 Papadopoulou M.-D., Moustaka E.-M., “Copyright and the Press Publishers Right 
on the Internet: Evolutions and Perspectives” in Synodinou T.-E., Jougleux P., 
Markou C., Prastitou T., eds., “EU Internet Law in the Digital Era” (Springer, Cham 
2020): 101, https://link.springer.com/book/10.1007/978-3-030-25579-4  (accessed 
24.05.2021). 
43 DSM Directive, Article 15 (5). 
44  Höppner T., “EU copyright reform—the case for a related right for press 
publishers” in Höppner T., Kretschmer M., Xalabarder R., “CREATe Public Lectures 
on the Proposed EU Right for Press Publishers” (October 01, 2017), European 
Intellectual Property Review 39(10): 607-622, 11, https://ssrn.com/abstract=3050575 
(accessed 24.05.2021). 
45 Synopsis Report on the results of the public consultation on the role of publishers 
in the copyright value chain of the European Commission, 
https://ec.europa.eu/information_society/newsroom/image/document/2016-
37/synopsis_report_-_publishers_-_final_17048.pdf (accessed 24.05.2021). 
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  Moreover, several arguments for the PPR were examined in 

scientific literature and in the business community: 

1) The PPR will provide a stimulus to the news commercial production 

  If the market is left to itself, then it will not be able to provide 

sufficient incentives for press publishers to produce valuable news. 

Digitization disrupts its sales, subscription and advertising revenues. 

The new “tool” will secure revenues for publishers’ content. Thus, more 

content will be available online46. 

2) The PPR will resolve the problem of unequal treatment of press 

publishers in the EU 

  Press publishers argued that they do not have rights as other 

content producers do (e.g. movie-makers), whereas they undertake the 

same activities of a similar nature47.  

3) Online re-distributors of press publications are expected to stop free 

riding of the publishers’ efforts 

Prominent press publishers can suffer from the fact that online 

re-distributers use their publications without paying for it. This is not 

the case in relation to small publishers because in most cases they can 

benefit from this kind of promotion. However,  users are attracted to the 

Internet to search particular content, not because of ISSPs themselves. 

It seems clear that the latter benefits from press publishers more than 

vice-versa48.  

4) The PPR may help press publishers protect their natural right to the 

publications they publish against online re-distributors’ infringements 

  Labor, costs and efforts that the press publishers put into 

searching, compiling, creation, verifying, publishing, and promoting  

content should guaranty special protection. They do not simply compile 
 

46 European Publishers Council, “Adequate legal protection is needed to ensure 
diversity of the press and quality Journalism”, 
https://www.epceurope.eu/post/adequate-legal-protection-is-needed-to-ensure-
diversity-of-the-press-and-quality-journalism (accessed 24.05.2021). 
47 Höppner T., “EU copyright reform—the case for a related right for press 
publishers” in Höppner T., Kretschmer M., Xalabarder R., “CREATe Public Lectures 
on the Proposed EU Right for Press Publishers” (October 01, 2017), European 
Intellectual Property Review 39(10): 607-622, 3, https://ssrn.com/abstract=3050575 
(accessed 24.05.2021). 
48 Höppner T., “EU Copyright Reform: The Case for a Publisher's Right” (December 
3, 2017), Intellectual Property Quarterly 1/2018: 1-21, 11, 
https://ssrn.com/abstract=3081733 (accessed 24.05.2021). 
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information but make creative choices while composing press products.  

The publishers consider their content’s aggregation as theft, and 

without them online re-distributors would have only blank spaces in 

their search engines. Therefore, the press is entitled to choose who can 

copy its content49. 

5) Granting press publishers a related right will help to protect 

freelance journalists’ rights 

  Freelancers usually do not grant exclusive licenses to press 

publishers. It becomes meaningless for press publishers to enforce 

journalists’ rights because other individuals or entities also use the same 

articles. Then, the publishers would need to show the whole chain of 

copyrights in order to protect them. The journalists’ rights will not 

prevent anyone from illegally using journalistic content50. 

6) ISSPs’ possible response to neither show press publications nor to 

obtain licenses can have a positive effect on relationships with readers 

  If ISSPs decide to provide low-quality products then they will 

lose their users because the latter will prefer to use other competitive 

and plural services. More likely, users will go directly to  press 

publishers’ home pages that can improve their advertising benefits. It 

leads to the strengthening of credible relationships between the 

publishers and the users51.   

7) Legal protection of news is impossible without the new right 

  It is challenging to protect news effectively without the PPR. 

The problem is related to the idea/expression dichotomy and originality 

threshold in copyright because the items of information can be very 

 
49 Danbury R., “Is an EU publishers’ right a good idea?” (June 15, 2016): 2-4, 15, 
45, 67, https://www.asktheeu.org/en/request/3176/response/15909/attach/10/Doc. 
16%20Danbury%20Publishers%20right%20report.pdf (accessed 24.05.2021).  
50 Höppner T., “EU copyright reform—the case for a related right for press 
publishers” in Höppner T., Kretschmer M., Xalabarder R., “CREATe Public Lectures 
on the Proposed EU Right for Press Publishers” (October 01, 2017), European 
Intellectual Property Review 39(10): 607-622, 4, https://ssrn.com/abstract=3050575 
(accessed 24.05.2021).  
51 Google Test Shows Article 11 Would Drive Readers To Press Homepages, 
https://www.epceurope.eu/post/google-test-shows-article-11-would-drive-readers-
to-press-homepages (accessed 24.05.2021). 
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abstract, non-original and with “no shape”52. Moreover, Article 2 (8) of 

the Berne Convention expressively excluded news from the copyright 

protection. The PPR will allow to prove that a particular article was 

extracted from a certain press product and solve the originality issue in 

relation to its online uses.  

  To sum up, the European Commission had important goals to be 

achieved before the introduction of the PPR. Aiming to support all 

parties of the digital market, and mainly press publishers, the PPR has 

big tasks ahead. Whether they will be achieved or not, we will see only 

after the end of the transposition period of the DSM Directive, the 

emergence of relevant case law and reports on impact assessments.  

 

2.3. Main concerns  

 

Despite the fact that the PPR can be a useful tool, the opponents 

of its introduction argued that press publishers do not need this right at 

all because of the following: 

1. An additional layer of national rights 

  Copyright is a territorial right granted by national law of the 

member states, not a unitary right at the EU level. The Impact 

assessment in the Proposal does not reveal how an additional layer of 

national rights may carry forward the Digital Single Market. The 

introduction of the PPR does not hinder the creation of other 

neighboring rights in national law. It may cause diverse national 

approaches to press publishers’ rights which may disrupt the EU 

market.  

  Moreover, the PPR covers non-original collections (e.g. news 

publications), while original collections (e.g. photos, articles) can be 

protected by copyright as well. The publishers get relevant copyrights 

when authors transfer it to them before its publication. An argument 

that they face difficulties in proving the chain of rights in press 

publications is not essential because it is the result of a bad 

 
52 Danbury R., “Is an EU publishers’ right a good idea?” (June 15, 2016): 79, 
https://www.asktheeu.org/en/request/3176/response/15909/attach/10/Doc.16%20Da
nbury%20Publishers%20right%20report.pdf (accessed 24.05.2021).  
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administration, not because of market and economic reasons53. The 

additional layer of rights causes uncertainties in rights clearances and 

negotiations. However, the DSM Directive in Article 15 (2) attempted 

to solve the problem of rights overlapping, stated that the PPR does not 

affect any rights of authors or other rightholders. Meanwhile, ISSPs are 

still obliged to clear rights and obtain double licenses from the 

rightholders of copyrights and related rights54.   

2. The PPR will reduce the economic value of other rights and press 

publishers’ revenue 

  The Proposal created two revenue streams for the publishers as 

they are:  

a) holders of related rights to press publications; 

b) licensees or transferees of authors’ rights.  

  CEIPI states that the PPR leads to the situation in which the 

publishers’ share of compensation for copyright exceptions and 

limitations will be shifted from authors’ remuneration. In accordance 

with the “Pie theory”, if the “pie” is not getting bigger, then shares of 

the authors will be reduced. This might undermine the whole EU 

copyright system because it should provide access to information to 

users and fair remuneration to content creators rather than rightholders’ 

compensation. 

  Moreover, there is no proof that ISSPs are the reason why press 

publishers are losing money. These two categories are incomparable 

and copyright cannot be regarded as a tool for market’s protection55. 

3. The scope of the protection can be overbroad 

  In accordance with Recital 56 of the DSM Directive the PPR 

covers, inter alia, news websites. Interpretation may be different and 

challenging because  it is not clear which websites can be considered as 

 
53 Reda J., “Better regulation for copyright”: 13, 
https://www.ivir.nl/publicaties/download/Publishers-right_SvG.pdf (accessed 
24.05.2021).  
54 Scalzini S., “The new related right for press publishers. What way forward?” in 
Rosati E., ed., “The Routledge Handbook of EU Copyright Law (1

st
 ed.)”: 111, 

https://doi.org/10.4324/9781003156277 (accessed 24.05.2021). 
55 Xalabarder R., Press Publisher Rights in the New Copyright in the Digital Single 
Market Draft Directive, https://www.create.ac.uk/publications/press-publisher-
rights-in-the-new-copyright-in-the-digital-single-market-draft-directive/ (accessed 
24.05.2021). 
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“news websites” 56. Moreover, the wording of the recital implies that 

the PPR applies to all press publications, and not only to “works”. Thus, 

press publications are protected despite their value and the quality, 

quantity and size of publishers' investments. 

4. Technical possibility to control the use of the content 

  Press publishers can use the so-called Robots Exclusion 

Protocol which allows to order search engines which webpages they 

can index. Therefore, they can block the possibility of taking content 

from their websites for search engines, including the exclusion of using 

the content in snippets. Rich Site Summary feeds may also be made 

available to the certain public, e.g. subscribers. 

5. Harm to consumers’ interests 

  The PPR can harm consumers’ interests because it makes it 

more challenging to access press publications (if ISSPs refuse to seek 

and obtain a licenses). It limits users’ ability to communicate and 

express their views without obstacles57. Additionally, online services 

increase the popularity of press publishers’ brands by driving traffic to 

their websites.  

6. The PPR will negatively affect media pluralism 

  The causal effect between the PPR and its assistance in 

improving media pluralism is difficult to establish. It cannot be proved 

that the money which press publishers get from the PPR will be invested 

in the creation of qualitative and trustworthy journalistic content. 

Negative responses of ISSPs may influence online publications’ 

accessibility, online traffic and their content’s quality because of the 

competition ISSPs create among various websites. 

 
56 Opinion  of  the  CEIPI  on  the  European  Commission’s  copyright  reform 
proposal, with  a   focus  on  the  introduction  of  neighbouring  rights  for  press  
publishers  in  EU law: 9-18, 
https://www.ceipi.edu/fileadmin/upload/DUN/CEIPI/Documents/CEIPI_Opinion_o
n_the_introduction_of_neighbouring_rights_for_press_publishers_in_EU_final.pdf 
(accessed 24.05.2021).  
57 Höppner T., “EU copyright reform—the case for a related right for press 
publishers” in Höppner T., Kretschmer M., Xalabarder R., “CREATe Public Lectures 
on the Proposed EU Right for Press Publishers” (October 01, 2017), European 
Intellectual Property Review 39(10): 607-622, 7-9, 
https://ssrn.com/abstract=3050575 (accessed 24.05.2021). 
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  Likewise, there can always be alternative solutions for 

disseminating high-quality press publications. For example, instead of 

introducing a supplementary layer of rights, dissemination of high 

quality content may be achieved by means of tax incentives58.  

  However, if press publications are not protected by law, then 

press publishers have few alternative responses against the violation of 

their interests (they will produce less quality content, or put less 

publications online, or hide valuable content behind paywalls)59. 

7. Increasing number of “fake news” 

  It is more likely that “fake news” are not charged for snippets, 

therefore, reputable news content sharing may plummet. Such content 

can become more visible on the Internet as publishing other news can 

be expensive or legally risky. Moreover, unreliable press publishers are 

not against granting an authorisation to ISSPs to reference their contents 

for free which can make fake news more visible online60. However, this 

concern was taken into account in Recital 55 of the DSM Directive 

which highlighted that the EU should foster the availability of reliable 

press publications.  

8. Conflict with the Berne Convention  

  One may argue that the international treaty guarantees in Article 

10 (1) a free use of quotations from newspapers’ articles, periodicals in 

the form of press summaries. Two main requirements are that the 

quotations were made in accordance with fair practice and their extent 

does not surpass its purpose. The PPR contravenes the Berne 

Convention to the extent that the PPR requires obtaining licenses to 

show fragments of news by ISSPs. However, one may say that making 

 
58 Draft opinion of the Committee on the Internal Market and Consumer Protection on 
the Proposal, https://www.europarl.europa.eu/doceo/document/IMCO-PA-
599682_EN.pdf?redirect (accessed 24.05.2021). 
59 Höppner T., “EU copyright reform—the case for a related right for press 
publishers” in Höppner T., Kretschmer M., Xalabarder R., “CREATe Public Lectures 
on the Proposed EU Right for Press Publishers” (October 01, 2017), European 
Intellectual Property Review 39(10): 607-622, 10, https://ssrn.com/abstract=3050575 
(accessed 24.05.2021). 
60 Dusollier S., “The 2019 Directive on Copyright in the Digital Single Market: Some 
Progress, a Few Bad Choices, and an Overall Failed Ambition” (March 20, 2020), 
Common Market Law Review, Vol. 57 № 4 (August 2020), 979-1030, 1005, 
https://ssrn.com/abstract=3695839 (accessed 24.05.2021). 
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summaries (what ISSPs usually do) is not the same thing as making 

quotations61.  

9. Conflicts with the fundamental rights 

 The related right in question interferes with several fundamental 

rights: firstly, freedom of expression and information which includes 

the freedom and pluralism of the media (Article 10 of the ECHR, 

Article 11 of the CFREU), and secondly, the freedom to conduct a 

business, including in the media industry (Article 16 of the CFREU)62. 

More precise analysis will be made in Chapter 3, paragraph 3 of the 

thesis. 

10. No causal link between the PPR and press publishers’ revenues 

 The Proposal did not show a causal link between the PPR and 

publishers’ revenues, nor explained its absence. They do not follow any 

logic of investment rewards because the PPR is granted to publications 

(e.g. trivial information on a news website) that do not involve any 

substantive investments63.  

  To sum up, in the future, there can be possible impacts on press 

publishers themselves. ISSPs, authors, Internet users and society in 

general also can be affected. 

  The PPR can constrain the development of new press 

publishers’ business models. Good examples of new business models 

are Blendle or Facebook companies. Blendle’s services work similar as 

Spotify but for show news content in a digital format in return for 

micro-payments. Facebook’s instant articles allow to load press 

 
61 Xalabarder R., “Why the proposed related right for press publishers is not a good 
idea” in Höppner T., Kretschmer M., Xalabarder R., “CREATe Public Lectures on 
the Proposed EU Right for Press Publishers” (October 01, 2017), European 
Intellectual Property Review 39(10): 607-622, 21, https://ssrn.com/abstract=3050575 
(accessed 24.05.2021). 
62 M. Hilty R., Moscon V., “Part E – Protection of Press Publications Concerning 
Digital Uses(Article 11 COM(2016) 593 final)” in M. Hilty R., Moscon V., eds.,  
“Modernisation of the EU Copyright Rules Position Statement of the Max Planck 
Institute for Innovation and Competition”, Max Planck Institute for Innovation & 
Competition Research Paper № 17-12 (2017): 79-88, 88,  
https://ssrn.com/abstract=3036787 (accessed 24.05.2021).  
63 Geiger C., Bulayenko O., Frosio G., “The Introduction of a Neighbouring Right for 
Press Publisher at EU Level: The Unneeded (and Unwanted) Reform” (April 21, 
2017), 39(4) European Intellectual Property Review 202 (2017): 207-210, 
https://ssrn.com/abstract=2956555 (accessed 24.05.2021). 
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publishers’ content much quicker. It promises to attract more readers 

and traffic to publishers’ websites64. Moreover, the PPR would 

introduce new transaction costs and obstacles for the rights clearance. 

Only huge media holdings would be able to overcome these barriers, 

unlike start-ups or small entities.  

  ISSPs would mostly suffer from costs and licenses’ 

negotiations.  They will have less content to show on the Internet and 

can remove their services that may provoke the breach of the PPR. 

Therefore, the PPR would constrain future innovations of such services.  

  The PPR can affect authors financially. Obviously, this right 

cannot make their works to be in-demand. But by making them more 

difficult to access on the Internet, the right can reduce the opportunity 

to reach the content. Even if the publishers increased the cost of their 

products, authors would not benefit from it because the publishers get 

an extra share of the total amount of royalties for a certain content. For 

instance, it becomes clearer when press publishers obtain licensing 

revenues from the use of news archives or press clipping services which 

provide various copies of media content. Press publishers’ 

complementary participation most likely will reduce authors’ shares65.  

  Internet users would be deprived of the possibility of having 

access to a free and pluralistic press. They will not be able to exercise 

their freedoms of expression and information. 

  Society can suffer from suppression of innovation66, culture, and 

media diversity. The PPR would prevent authors, small publishers from 

entering the market. Likewise, the PPR may negatively affect the free 

flow of information across the Digital Single Market. This might 

 
64 CCIA Backgrounder, “The Ancillary Copyright for News Publishers: Why It’s 
Unjustified and Harmful” (May 2016), https://www.ccianet.org/ancillary-copyright/ 
(accessed 24.05.2021). 
65 Peukert A., “An EU Related Right for Press Publishers Concerning Digital Uses. A 
Legal Analysis” (December 20, 2016), Research Paper of the Faculty of Law, Goethe 
University Frankfurt am Main № 22/2016: 124-128, 
https://ssrn.com/abstract=2888040 (accessed 24.05.2021).  
66 Danbury R., “Is an EU publishers’ right a good idea?” (June 15, 2016): 51-53, 
https://www.asktheeu.org/en/request/3176/response/15909/attach/10/Doc.16%20Da
nbury%20Publishers%20right%20report.pdf (accessed 24.05.2021). 
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happen because of multiple territorial rights in press publications and 

additional optional exceptions to these rights67. 

  All abovementioned arguments question the effectiveness of the 

PPR. Being useful only for press publishers, it can harm all other 

players of the Digital Single Market. But in order to figure out how  

business can live with the new related right, it is necessary to understand 

its essence, which will be discussed in Chapter 3. 

 

2.4. Concluding remarks 

 

 The Proposal and the Impact assessment on the modernisation 

of EU copyright rules disclosed the key problems of press publishing 

industry. While online publishing enlarged the audience of press 

publishers, it created obstacles for press publishers to enforce the rights 

in their contents. Also, the press struggled in relation to compensation 

for contents’ uses under EU exceptions68. However, one can come to 

the conclusion that the main reason of the PPR introduction was the 

decline in the economic crisis in this business sector. 

 To achieve the objectives of the proposed PPR, i.e. to create an 

effective copyright marketplace and to make rightholders benefit from 

laws, a few options and alternatives were considered by the European 

Commission. Generally speaking, the European authority considered 

two variants – either to push the press and ISSPs to conclude 

agreements, or to introduce a related right for press publishers so then 

can claim compensations for the reuse of their contents. Nevertheless, 

all these initiatives were widely criticised in academic circles. 

Academics proposed an idea to create a presumption by virtue of which 

the press would be entitled to undertake legal actions to enforce the 

copyright in any journalistic content. Later on, this initiative was 

 
67 Directive Copyright in the Digital Single Market, The impact of Article 11 - 
publisher rights: 7, 8, 16, https://www.digitaleurope.org/resources/directive-
copyright-in-the-digital-single-market-the-impact-of-article-11-publisher-rights/ 
(accessed 24.05.2021).  
68 Commission Staff Working Document, “Impact assessment on the modernisation” 
of EU copyright rules, Part 1/3: 155, https://eur-
lex.europa.eu/resource.html?uri=cellar:e065cd0d-7a57-11e6-b076-
01aa75ed71a1.0001.02/DOC_1&format=PDF (accessed 24.05.2021). 
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reflected in the Draft Report on the Proposal reported by its rapporteur 

Therese Comodini Cachia. However, this proposal did not go further 

after the new rapporteur Axel Voss had replaced his previous colleague.  

 All these initiatives were proposed in order to reach a few goals: 

to support a free and pluralist press and make the online copyright 

marketplace work beneficially for all parties. Other goals can be 

identified as well, for instance, to improve the economic situation, 

facilitate negotiations between the press and ISSPs or just to create legal 

certainty about the remuneration for authors and press publishers. As 

every idea has its own supporters, some arguments from the business 

community side were made in favor of the PPR – it will stop the free-

riding of press publishers’ content, stimulate new creative content 

production and protect their relationships with authors and readers.  

 However, all these hopes were accompanied by concerns about 

the effect that the PPR may cause. The opponents of the PPR mainly 

argued that press publishers do not need this right at all because it would 

create an additional layer of national rights and reduce the economic 

value of press content. Furthermore, the press already had a possibility 

to control the reuse of the content through various technical means.  

 It was assumed that the PPR will affect all members of the 

Internet society (press publishers, ISSPs, authors, Internet users) and 

the EU economy in general. First, the PPR will constrain the 

development of new press publishers’ business models since ISSPs can 

reject showing their publications online. Second, authors may lose some 

profits for their works because press publishers would get an extra share 

in the total amount of royalties for a certain content. Third, users may 

be deprived of the possibility to access a free and pluralistic press. 

Fourth, the innovation sector of the society may suffer because the PPR 

might prevent authors, small publishers from entering the market. 

 All these positive and negative views accompanied the debates 

about the Proposal. Nevertheless, the PPR was adopted by virtue of the 

DSM Directive but with amendments to the Proposal’s initial 

provisions. The EU legislator tried to take into account all the 

shortcomings and initiatives and undertook a significant step in the field 

of copyright and related rights, the result of which only future practice 

may show.  
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3 The press publishers’ right in the EU 

 

Due to several economic and legal reasons the DSM Directive 

provided a harmonized legal protection for press publications and their 

online uses. This chapter explores the nature of the PPR regulation, its 

main components, its exceptions and limitations, its scope of protection 

and how the PPR might be compared with copyrights. Special emphasis 

is placed on the fundamental human rights enshrined in the ECHR and 

the CFREU. The author also provides conclusions on the present state 

of the legislation, key problems and possible solutions. 

 

3.1. The notion of the press publishers’ right 

 

Article 15 of the DSM Directive grants legal protection to press 

publishers as regards their publications on the Internet. The DSM 

Directive provides to publishers of press publications established in the 

EU rights in accordance with articles 2 and 3 of the InfoSoc Directive. 

Both articles protect the reproduction right and the right of 

communication to the public, including the right of making available to 

the public.   

The reproduction right for press publishers means that they can 

authorise or prohibit any reproduction of their publications (direct or 

indirect, temporary or permanent) by any means and in any form, partly 

or in whole. Also, press publishers have the exclusive right in relation 

to their works to authorize or prohibit any communication to the public, 

by wire or wireless means, meaning that the public may access the 

works from any place and at any time individually chosen by them. The 

PPR should have the same scope as two abovementioned rights 

pursuant to the InfoSoc Directive69. 

These rights are provided in respect of online uses of press 

publications by ISSPs. Consequently, as ISSPs are main addressees, the 

PPR is aimed at these entities. The meaning of ISSPs might be 

considered in light of Article 1 (1) (b) of the Directive 2015/1535 laying 

down a procedure for the provision of information in the field of 

 
69 DSM Directive, Recital 57. 



33 
 

technical regulations and of rules on Information Society services.  

Consequently, information society service implies any service that is 

normally provided at a distance for remuneration and by various 

electronic means. The service functions at the recipients’ individual 

requests. By outlining these criteria, the EU legislature excluded 

individual users and non-profit organizations, acts of hyperlinking, 

individual words and very short extracts of press publications from the 

scope of protection. 

Nevertheless, it was assumed that the limitation of the PPR’ 

addressees covers more stakeholders than it targeted initially . The right 

was supposed to serve the interests of content providers, journalists in 

particular, against American technology companies..  

Now, it seems that ISSPs include various media service 

providers, e.g. online news portals, operators and independent 

journalists running their own websites. Their business operations 

satisfy the criteria of the “information society service” mentioned 

above. As for the remuneration criterion, ISSPs may not receive 

remuneration directly but they get it from sale of advertising spaces or 

from subscriptions70.  

The term of “press publication” shows that the DSM Directive 

applies only to collections mainly consisting of literary journalistic 

works which can include other kinds of works or subject-matter. More 

specifically, these works imply: 

1) an individual item in publications (periodical or regularly updated) 

under single titles, e.g. newspapers or magazines in spite of their 

specialization; 

2) its purpose is to provide information such as news or other topics to 

the general public; 

3) they are publishing in any type of media, including on paper, but 

under the initiative, editorial responsibility, and control of ISSPs71. 

 
70 Lazarova A., “Re-use the news: between the EU press publishers’ right’s 
addressees and the informatory exceptions’ beneficiaries”, Journal of Intellectual 
Property Law & Practice (February 27, 2021): 5, 
https://doi.org/10.1093/jiplp/jpab049 (accessed 24.05.2021).  
71 DSM Directive, Article 2. 
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 The term of “press publication” in the DSM Directive should 

not affect any other definitions introduced in member states’ national 

laws. It stems from the wording of Recital 56 of the DSM Directive, 

which states that the concept of a “press publication” is defined “for the 

purposes of this Directive” only72. 

The main elements of the PPR can be distinguished from the 

abovementioned definition of a “press publication”: 

1. A collection of literary works of a journalistic nature 

  Journalistic works are the basis for the PPR because a network 

of professional journalists is a vital prerequisite for high quality press. 

Individual articles shall not be considered as press publications since 

there has to be “collections” of literary works.  

2. Included in periodical or regularly-updated press publications 

  Unlike blogs and individual articles, press publications have a 

long-term character due to repeated publications. 

3. A single title of a press publication 

  Press publications’ titles are important because of their 

trustworthy reputation. Usually users believe information issued under 

certain brands. Consequently, publications of natural persons are not 

included in the scope of the protection73. 

4. Press publishers’ initiative and editorial responsibility  

  This element helps to differ credible information from 

incredible. Hence, press publishers have responsibilities to make 

significant investments to verify the information they publish74.  

It should be taken into account that the PPR is recognized in 

addition to other rights in relation to works or subject matter 

incorporated in press publications and created by authors or other 

rightholders. The PPR cannot affect or be used against their 

independent exploitation75. 

 
72 Stamatoudi I., Torremans P., eds., “EU copyright law. A commentary”, 2nd edition  
(Edward Elgar Publishing, 2021): 725. 
73 Höppner T., “The proposed Directive on Copyright in the Digital Single Market 
(Articles 11, 14 and 16). Strengthening the Press Through Copyright” (December 
2017): 5, https://www.europarl.europa.eu/RegData/etudes/BRIE/2017/596835/IPOL 
_BRI%282017%29596835_EN.pdf (accessed 24.05.2021).  
74 Ibid: 5. 
75 DSM Directive, Article 15 (2). 
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Moreover, EU copyright protection arises when subject-matter is 

a “work” and “original”, meaning that the subject-matter must be 

expressed, i.e. “identifiable with sufficient precision and objectivity”76, 

and it is author’s own intellectual creation77. However, the PPR does 

not require publications to be original what comes from its definition in 

the DSM Directive. The manner of  the information presentation is 

enough for the publications to be protected under the PPR78. 

Nevertheless, even to fulfill this criterion press publishers need to invest 

substantially and make a lot of efforts to make their publications 

available to consumers and have the right to claim fair compensations 

for their rights.   

Clear examples of press publications are paper-based or 

electronic daily newspapers, weekly or monthly subscription-based 

magazines, news websites. The DSM Directive covers all such 

publications in spite of their specialization, general or special interest, 

works that are incorporated there. 

Snippets (short text extractions from website pages found by 

search engines) that are included into the scope of the protection 

deserve special attention. One of the arguments against the adoption of 

the PPR provisions was that it will go beyond other rights’ scope of the 

protection and violate the freedom of expression.  

In order to be protected, press publications need to be published, 

but there is nothing in the DSM Directive about where these 

publications must be made. Additionally, nothing is said precisely about 

which publishers benefit from the right. Literal reading of the directive 

shows that “press publishers” imply, for example, news publishers, if 

they publish “press publications” within the meaning of the DSM 

Directive79. But this is the only one conclusion that can be made on who 

can be a “press publisher”. Hence, the member states should grant 

protection to all publications no matter where they were published, or 

 
76 Judgement of 13 November 2018, Levola Hengelo, C‑310/17, 
ECLI:EU:C:2018:899. Para 40. 
77 Judgement of 16 July 2009, Infopaq, C-5/08, ECLI:EU:C:2009:465. Para 37. 
78 Höppner T., “EU Copyright Reform: The Case for a Publisher's Right” (December 
3, 2017), Intellectual Property Quarterly 1/2018: 1-21, 30, 32, 
https://ssrn.com/abstract=3081733 (accessed 24.05.2021). 
79 DSM Directive, Recital 56. 



36 
 

the nationality, center of main interests etc. of press publishers. The 

PPR applies to press publishers based in the EU but can be extended to 

other non-EU publishers by means of national implementations80. 

The question of who can be considered a “press publisher” (and 

consequently a beneficiary) may be answered from the DSM Directive 

point of view. The act covers ISSPs, e.g. news agencies, if they publish 

press publications within the meaning provided in the DSM Directive. 

The PPR protection benefits those press publishers that are established 

in one of the member states, have their own registered offices, central 

administrations or principle places of business within the EU81.  

Although it is not expressly stated, one might argue that 

companies that have only their registered offices in the EU but whose 

operations are genuinely linked on an ongoing basis with the member 

states’ economy, are also covered by the DSM Directive. This 

conclusion comes from the analogy with Article 11 of the Directive 

96/9/EC on the legal protection of databases which applies to database 

makers or its rightholders82. 

As it was stated earlier, the PPR comprises of the rights of 

reproduction and communication to the public. Reproduction of press 

publications can be in full or in part. Professor Thomas  Höppner  once 

explained that the latter will be covered by the PPR only if there are 

references to publications titles, and publications were reproduced word 

for word. On the contrary, if there is no reference to them, such uses do 

not affect the PPR (but may affect, e.g. copyrights or moral rights) due 

to the fact that ISSPs do not get any profit from the plausibility of press 

publications83 and therefore, there is less risk that ISSPs would take an 

advantage of their “reputation”. However, this argument seems to be 

irrelevant because it is not necessary to reproduce press publications in 

 
80 Dusollier S., “The 2019 Directive on Copyright in the Digital Single Market: Some 
Progress, a Few Bad Choices, and an Overall Failed Ambition” (March 20, 2020), 
Common Market Law Review, Vol. 57 № 4 (August 2020), 979-1030, 1007, 
https://ssrn.com/abstract=3695839 (accessed 24.05.2021). 
81 DSM Directive, Recital 55. 
82 Stamatoudi I., Torremans P., eds., “EU copyright law. A commentary”, 2nd edition  
(Edward Elgar Publishing, 2021): 725. 
83 Höppner T., “EU Copyright Reform: The Case for a Publisher's Right” (December 
3, 2017), Intellectual Property Quarterly 1/2018: 1-21, 30-31, 
https://ssrn.com/abstract=3081733 (accessed 24.05.2021). 
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part word for word with the full reference in order to be covered by the 

PPR, as it follows from Article 15 of the DSM Directive. Also, a 

quotation exception can be applied84 in relation to reproductions in part. 

Then, to avoid the breach of the PPR, the requirements to the exception 

should be met (see Chapter 3, paragraph 3.2). 

The PPR expires in two years after the relevant press publication 

was published. The term is calculated from the 1st of January of the year 

following the date on which the press publication was published on the 

Internet. This requirement applies only to the publications which were 

first published after June 6, 2019 due to the fact that the DSM Directive 

came into force on June 7, 2019 and does not have retroactive effect.   

In print press publications, it is easy to understand when 

collections were published and to determine how terms of protection 

are calculated. More sophisticated approach is needed to be undertaken 

with digital publications. The problem consists of the fact that the PPR 

covers regularly updated publications. So every time the material is 

updated, a new two-year term might arise again. Most probably, this 

problem can be solved by the statement in the DSM Directive that such 

publications will not be protected in case they were updated again85, or 

the update should be significant. 

The right in question can be assigned and administered 

individually or collectively because relevant provisions were not 

included in the EU copyright legislation adopted. Moreover, the 

rightholders of relevant rights can waive the right attributed to them 

because they are not mandatory86.  

Thus, the DSM Directive enshrines most of necessary legal 

definitions and main features of  the PPR legal protection. However, 

there are still some uncertainties discussed above that need to be solved 

at the EU level.  

 
84 InfoSoc Directive, Article 5 (3) (d). 
85 Bently L., “Sleepwalking towards a perpetual (news?) publishers’ right in online 
publications” (May 22, 2018), https://ipkitten.blogspot.com/2018/05/sleepwalking-
towards-perpetual-news.html (accessed 24.05.2021). 
86 Papadopoulou M.-D., Moustaka E.-M., “Copyright and the Press Publishers Right 
on the Internet: Evolutions and Perspectives” in Synodinou T.-E., Jougleux P., 
Markou C., Prastitou T., eds., “EU Internet Law in the Digital Era” (Springer, Cham 
2020): 117, https://link.springer.com/book/10.1007/978-3-030-25579-4 (accessed 
24.05.2021). 
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3.2. Scope of the protection 

 

Article 15 of the DSM Directive states that the protection of 

press publications is limited to several situations: 

1) private and non-commercial uses of press publications by individual 

users of the Internet; 

2) acts of hyperlinking; 

3) the use of individual words or very short extracts of press publishers’ 

publications. 

The first exclusion means that these kinds of uses are not covered 

by the DSM Directive. The use of press publications shall continue to 

be governed by the EU copyright rules, including situations when the 

users share content on the Internet87. This kind of protection must be 

guaranteed through the related rights for the reproduction and making 

press publications available to the public regarding online uses by 

ISSPs. This only applies to the publishers, which are established in one 

of the EU member states88.   

The second exclusion applies to hyperlinks that help to access 

resources on one website from another one. Unlike snippets, hyperlinks 

are excluded from the DSM Directive’s protection because both of them 

are quite different in their technical nature.  

At the beginning, the Proposal enshrined that the protection of the 

PPR shall not extend to “acts of hyperlinking which do not constitute 

communication to the public”89. As the CJEU has held earlier, the 

concept of “communication to the public” includes two cumulative 

criteria (an “act of communication” which needs to be provided to a 

“public”90) and several interdependent complementary criteria which 

are not autonomous (indispensable role of users, rebuttable 

presumption of knowledge, profit-making intentions, users’ 

 
87 Papadopoulou M.-D., Moustaka E.-M., “Copyright and the Press Publishers Right 
on the Internet: Evolutions and Perspectives” in Synodinou T.-E., Jougleux P., 
Markou C., Prastitou T., eds., “EU Internet Law in the Digital Era” (Springer, Cham 
2020): 113, https://link.springer.com/book/10.1007/978-3-030-25579-4 (accessed 
24.05.2021). 
88 DSM Directive, Recital 55. 
89 The Proposal, Recital 33. 
90 Judgment of 13 February 2014, Svensson and Others, C-466/12, EU:C:2014:76. 
Para 16. 
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intervention in full knowledge, using of specific technical means 

different from the means that were previously used91) should be taken 

into account.  

It is not easy to find hyperlinks that fall under the PPR. For 

instance, sharing posts about news will not be an obstacle. This is 

because any type of hyperlinking (including framing) was precluded 

from the PPR in Recital 57 of the DSM Directive, and it happens very 

often when press publishers enable “sharing” option through relative 

sharing buttons on their websites, e.g. Facebook, Twitter, Instagram 

(thus, they provide an implied license to use their works)92.  

Markedly, the exclusion expressively applies to hyperlinks but 

there can be other different links. It is possible to identify various types 

of hyperlinks93 which should be treated the same94: 

1) Simple  links (the URL address of a website’s home page to which 

it leads to); 

2) “Deep” links (lead to specific pages on another website); 

3)  Automatic links provided by embedding technique (embedded 

elements are displayed automatically on a website without the need to 

“click and go” to the target website where these elements are 

reproduced on the server); 

4)  Clickable links using framing technique (an original website is 

displayed on one part of the screen, but the targeted website is shown 

on another part; unlike automatic links they do not show content 

automatically on an original website and demand from users to take 

additional actions).  

This exclusion is valid for all of hyperlinks recognized by EU 

case law. However, the CJEU case law as regards providing free 
 

91 Judgment of 8 September 2016, GS Media, C-160/15, ECLI:EU:C:2016:644. Paras 
34-38. 
92 Höppner T., “The proposed Directive on Copyright in the Digital Single Market 
(Articles 11, 14 and 16). Strengthening the Press Through Copyright” (December 
2017): 7, https://www.europarl.europa.eu/RegData/etudes/BRIE/2017/596835/IPOL 
_BRI%282017%29596835_EN.pdf (accessed 24.05.2021).  
93 Opinion of AG Szpunar of 10 September 2020, VG Bild-Kunst, C-392/19, 
ECLI:EU:C:2020:696. Paras 7-8, 10-11, 92, 105. 
94 Rosati E., “CJEU rules that linking can be restricted by contract, though only by 
using effective technological measures” (March 9, 2021), 
https://ipkitten.blogspot.com/2021/03/cjeu-rules-that-linking-can-be.html (accessed 
24.05.2021). 
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hyperlinking protects the technical process of referring from one 

webpage to another. In its view, hyperlinks should include only URLs. 

Any other content included into hyperlinks is always added by 

individuals95.  

Third exclusion was introduced due to the fact that even partial 

uses of press publications have obtained economic relevance and 

became a subject to massive aggregation. However, these uses should 

not undermine publishers’ investments in the content production. Such 

exclusion cannot be interpreted as impacting the effectiveness of the 

PPR. 

Recital 56 of the DSM Directive confirms that the PPR does not 

cover scientific or academic periodical publications and web-blogs that 

provide information not as part of activities carried out under the 

initiative, control and editorial responsibility of service providers, e.g. 

news publishers. Simple facts reported in press publications are also not 

included in the scope of the protection96. Broadly speaking, one may 

argue that the PPR is a “business-to-business (B2B) right” because it 

excludes non-professional and private activities97. Recital 57 also states 

that the PPR does not extend to mere facts which might be reported in 

press publications. 

 The PPR may also be subject to the provisions on exceptions and 

limitations under Article 5 of the InfoSoc Directive. It should be noted 

that the meaning of the terms “exceptions” and “limitations” may differ.  

A copyright limitation seems to be narrower than an exception as it was 

clarified by Advocate General Sharpston in joined cases VG Wort98. 

Anyhow, the InfoSoc Directive enshrines the exhaustive list of possible 

exceptions and limitations99. 

 As regards the PPR, a few exceptions and limitations are 

applicable in accordance with Article 5 of the InfoSoc Directive. The 

 
95 Höppner T., “EU Copyright Reform: The Case for a Publisher's Right” (December 
3, 2017), Intellectual Property Quarterly 1/2018: 1-21, 25, 
https://ssrn.com/abstract=3081733 (accessed 24.05.2021). 
96 DSM Directive, Recitals 56-57. 
97 Stamatoudi I., Torremans P., eds., “EU copyright law. A commentary”, 2nd edition  
(Edward Elgar Publishing, 2021): 725. 
98 Opinion of AG Sharpston of 24 January 2013, VG Wort, Joined Cases C‑457/11 to 

C‑460/11, ECLI:EU:C:2013:34. Para 37. 
99 InfoSoc Directive, Recital 32. 
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DSM Directive, in Recital 57, mentions a quotation exception for 

critical or review purposes. In this case, publications should be made in 

relation to works or other subject-matter which were lawfully made 

available to the public, i.e. in accordance with the consent of the 

copyrightholder, non-contractual licenses or statutory authorizations100. 

It is also necessary to indicate authors’ names and sources101, since it 

shows that works or other subject-matter, which were quoted, has 

already been made available to the public in accordance with law102. 

 In order to be compliant with the InfoSoc Directive, the quotation 

of copyright works or their parts needs to be fulfilled with so-called 

specific “quotation purposes” – in order to form a description, 

commentaries or analysis of a particular subject (e.g. even hyperlinks 

which lead to files which can be downloaded independently103). The 

quotation must be made in accordance with fair practice and the three-

step test under Article 5 (5) of the InfoSoc Directive.  However, if 

copyright works are used in full or in part as a “teaser” to attract readers’ 

interest without discussing them, then it would not fall under the 

quotation exception and would be qualified as an infringement104. If a 

quotation has a sole aim to add visual value to the content presentation 

then the quotation was not made pursuant to fair practice.  

 New results that are shown by search engines automatically 

cannot be qualified as quotes. This is because they  enable finding 

materials online and do not illustrate any critics or reviews, provide 

source’s and author’s names. Using news extracts by distribution 

platforms can be seen as “unfair practice”105.  

 
100 Judgement of 29 July 2019, Spiegel Online, C‑516/17, ECLI:EU:C:2019:625. Para 
89. 
101 InfoSoc Directive, Article 5 (3) (d). 
102 Judgement of 1 December 2011, Painer, C‑145/10, ECLI:EU:C:2011:798. Para 
139. 
103 Judgement of 29 July 2019, Spiegel Online, C‑516/17, ECLI:EU:C:2019:625. Para 
84. 
104 Opinion of  AG Trstenjak of 12 April 2011, Painer, C‑145/10, 
ECLI:EU:C:2011:239. Paras 211-213. 
105 Pihlajarinne T., Vesala J., “Proposed right of press publishers: a workable 
solution?”, Journal of Intellectual Property Law & Practice, Volume 13, Issue 3  
(March 2018), 220–228, 2, https://doi.org/10.1093/jiplp/jpx194 (accessed 
24.05.2021).  
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 Importantly, actions made under these exceptions and limitations 

must comply with the “three-step test”:  

(a) they apply only in special cases;  

(b) the cases do not conflict with a normal exploitation of works or other 

subject-matter; 

(c) they do not unreasonably prejudice rightholders’ legal interests106. 

 The PPR shall not affect any rights guaranteed for authors and 

other rightholders under EU law, especially when they are included in 

press publications. The right cannot be invoked against authors and 

other rightholders when they have the right to exploit their works or 

other subject matter separately from the press publications they are 

included in. It should not break contractual arrangements concluded 

between press publishers and rightholders107. In other words, the PPR 

is applicable to authors’ rights on their individual contributions to press 

products108. The fact that initial press publishers hold the PPR does not 

affect rightholders’ and ISSPs’ rights to use press publications based on 

other legal grounds, such as contracts or copyright exceptions109. 

 If works or other subject-matter are incorporated in press 

publications under non-exclusive licenses, press publishers cannot 

prohibit the use of it by other authorised users. Likewise, it is 

impossible to prohibit the use of works and other subject-matter for 

which copyright protection has expired (in the public domain)110.  

To sum up, the PPR does not cover every press publication on the 

Internet. It is fair to say that by limiting the use of the publications by 

ISSPs, EU legislators have prevented the complete monopoly of the 

publishers by introducing exclusions to the general rule. These 

exclusions in combination with the InfoSoc exceptions and limitations 

were necessary in order not to limit the pluralism of the press, the 

 
106 InfoSoc Directive, Article 5 (5). 
107 DSM Directive, Recital 59. 
108 Papadopoulou M.-D., Moustaka E.-M., “Copyright and the Press Publishers Right 
on the Internet: Evolutions and Perspectives” in Synodinou T.-E., Jougleux P., 
Markou C., Prastitou T., eds., “EU Internet Law in the Digital Era” (Springer, Cham 
2020): 116, https://link.springer.com/book/10.1007/978-3-030-25579-4 (accessed 
24.05.2021). 
109 Stamatoudi I., Torremans P., eds., “EU copyright law. A commentary”, 2nd edition  
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freedoms of expression and information. Also, it is impossible to 

exercise the PPR in an unfair manner, i.e. against authors and in relation 

to the content in the public domain. Thus, all these factors make the 

PPR more balanced and equitable. 

 

3.3. Interconnection with fundamental rights 

 

The ECHR and the CFREU guarantee the protection to 

fundamental human rights. Article 11 of the CFREU enshrines that 

everyone has the right to freedom of expression. This right includes 

freedom to have own opinions, to obtain and communicate information 

in various ways without any public authorities’ interventions. Media 

freedom, pluralism and intellectual property are also protected111. The 

ECHR in Article 10 adds that the freedoms may be restricted by the 

means of law if it is necessary, inter alia, for the protection of the rights 

of others in a democratic society. 

Freedom of expression is highly important especially when it 

comes to search engines’ operations. The public is always interested in 

getting full functioned access to information provided by search 

engines. Some press publications can be posted only in an electronic 

form. Consequently, users appreciate these engines a lot. A large 

number of Internet users mainly use search engines to check current 

news. Same applies to images when the users prefer to browse and 

select them quickly from various webpages112.  

The Media Pluralism Monitor, a scientific research conducted 

by the Centre for Media Pluralism and Media Freedom, showed that 11 

EU countries (e.g. Croatia, Italy, Malta, Poland, Spain) are classified as 

medium risk in relation to the basic legal protection area113. However, 

 
111 CFREU, Articles 11, 17. 
112 Peukert A., “An EU Related Right for Press Publishers Concerning Digital Uses. 
A Legal Analysis” (December 20, 2016), Research Paper of the Faculty of Law, 
Goethe University Frankfurt am Main № 22/2016: 39, 
https://ssrn.com/abstract=2888040 (accessed 24.05.2021).  
113 Brogi E., Carlini R., Nenadic I., Parcu P.L., de Azevedo Cunha M.V., “Media 
Pluralism Monitor 2020” (July 2020), European University Institute, Robert 
Schuman Centre for Advanced Studies: 25, 
https://cadmus.eui.eu/bitstream/handle/1814/67828/MPM2020-
PolicyReport.pdf?sequence=5&isAllowed=y (accessed 24.05.2021).  
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Recitals of the DSM Directive or the Proposal do not explain how the 

PPR that can be exercised without difficulties by transnational media 

companies reduces risks of the lack of media pluralism. The Proposal 

only mentions that the directive would have a limited effect on the 

freedom of expression and information because of mitigation measures 

and a balanced approach to press publishers’ obligations. 

Some authors accept the PPR but ask whether these legal 

measures are proportionate. Even if  so, it is unclear why they cover all 

literary works that have the goal to provide information to the general 

public. The broad definition of the “press publications” shows that 

general or professional magazines are equally affected with news 

agencies’ products114. Another question arises here – will the right 

positively impact media pluralism and the freedom of speech and 

information? 

Other academic commentators state that the right in question 

gives an opportunity for press publishers to prevent third parties from 

obtaining benefits from copying their press publications. Freedom of 

expression cannot be violated only by copying. The PPR is justified by 

the social need to protect press diversity. This is because it targets 

public interest in accordance with Article 10 (2) of the ECHR. The 

freedoms are main rationales of diverse press. The pre-existing legal 

system jeopardized freedom and pluralism of press, and therefore 

outweighed any intervention in individual freedom of expression.  

Another argument in favor of the PPR justification is that 

without it the quality of their content would decrease, less free content 

would be available on the Internet. These outcomes may affect the 

freedoms more than the PPR. The PPR does not have an aim to harm 

consumers but it affects press publications’ large commercial uses. It 

seems, that the PPR enshrined in the DSM Directive is the best measure 

 
114 Van Eechoud M., “A publisher’s intellectual property right. Implications for 
freedom of expression, authors and open content policies” (January 2017): 23, 
http://www.openforumeurope.org/wp-content/uploads/2017/01/OFE-Academic-
Paper-Implications-of-publishers-right_FINAL.pdf (accessed 24.05.2021). 
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among other alternatives which will not constrain the flow of 

information to the public115. 

  As regards the fundamental rights, it is also important to mention 

the CJEU case law. In Funke Medien the court held that the freedom of 

information and press cannot justify a derogation from reproduction and 

communication to the public rights. The freedom cannot restrain 

exclusive rights because it can be considered that any illegal use of 

works or other subject-matter was based more or less on freedom of 

expression in each case116. But it can be justified by exceptions and 

limitations pursuant to Articles 5 (2) and 5 (3) of the InfoSoc Directive. 

There should always be a fair balance of interests between authors, 

other rightholders and users of the their works or subject-matter117.  

 The case law of the European Court of Human Rights should also 

be mentioned in relation to the PPR topic. In Ashby Donald and others 

v. France the court found out that there was no violation of Article 10 

of the ECHR when the defendants breached copyrights of a fashion 

company by publishing pictures from its fashion shows on the Internet. 

The court noticed that the enforcement of copyright or restrictions on 

the use of works or other subject-matter shall be regarded as 

intervention of the freedom of expression and information118. This case 

clarified that copyright rules should be applied in accordance with 

Article 10 of the ECHR. Conversely, the CJEU did not uphold the latter 

court’s position and noted that the ECHR protects copyrights and 

freedom of expression (which should be in a balanced position) 

equally119. 

 Another conclusion was made in Szima v. Hungary when one 

author had editorial control over the police website but the Hungarian 

 
115 Höppner T., “EU Copyright Reform: The Case for a Publisher's Right” (December 
3, 2017), Intellectual Property Quarterly 1/2018: 1-21, 32-33, 
https://ssrn.com/abstract=3081733 (accessed 24.05.2021). 
116 Opinion of AG Szpunar of 10 January 2019, Spiegel Online,  C-516/17, 
ECLI:EU:C:2019:16. Para 66. 
117 Judgment of 29 July 2019, Funke Medien, C-469/17, ECLI:EU:C:2019:623. Paras 
70, 77. 
118 Judgment of 10 January 2013, Ashby Donald and others v. France, Appl. nr. 
36769/08, ECLI:CE:ECHR:2013:0110JUD003676908. Paras 40-45. 
119 Judgment of 16 February 2012, C-360/10, Belgische Vereniging van Auteurs, 
Componisten en Uitgevers CVBA (SABAM), ECLI:EU:C:2012:85. Paras 42–44. 
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authorities considered her blogs as a stimulus to disobedience. Since 

there was a “pressing social need” the authorities acted lawfully when 

interfered with the freedom of expression of the author120.  

 All this confirms that the freedom of expression and information 

cannot supersede copyrights and related rights. Therefore, any breach 

of the PPR on the ground that it was made to exercise the freedom of 

expression and information cannot be justified. 

  

3.4. Possible improvements and concluding remarks 

 

 By the means of the DSM Directive a new related right for press 

publishers has been added to the European catalogue of intellectual 

property rights. The PPR covers the rights to reproduce and make 

available to the public of press contents in relation to their online uses 

by ISSPs for two years. The reform tried to make the PPR loyal in 

relation to several situations and enshrined possible exclusions to the 

rule such as private or non-commercial uses, acts of hyperlinking, 

individual words, very short extracts and exceptions and limitations 

from Article 5 of the InfoSoc Directive. However, it spurred a lot of 

questions regarding Article 15 readings and enforcement. 

 To begin with, there are some uncertainties on the press 

publishers’ side. Some informational newspapers and magazines 

publish, among other things, entertainment or advertising materials.  

Based on the provisions of the DSM Directive, it can be assumed that 

the publication may not only consist of informational materials. 

Therefore, it is unclear whether at least one of the materials is 

informational and journalistic, whether it is enough to be recognized as 

a “press publication”, and what percentage of informational and 

journalistic materials should exist in order for a press publication to be 

protected. In addition, it is indicated in Recital 55 of the DSM Directive 

that the concept of press publisher refers to service providers such as 

news publishers or news agencies. There is no definition of a “press 

publisher” or a “news agency”. Thus, the directive seems to leave the 

 
120 Judgment of 9 October 2012, Szima v. Hungary, Appl. nr. 29723/11, 
ECLI:CE:ECHR:2012:1009JUD002972311. Para 32.  
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definition of press publishers to the national law of  the member states 

what should be done before the end of the transposition period 121. 

 Furthermore, it is not clear what kind of hyperlinks would be 

covered by the PPR as well. There might be situations when the CJEU 

or a national court, observing one case, would interpret the concept of 

hyperlinks in one direction, and after several years would use it in a new 

way, while the provisions of the DSM Directive remain unchanged. For 

example, this happened in the cases of Svensson (C-466/12), GS Media 

(C-160/15) or VG Bild-Kunst (C-392/19). With time, the CJEU 

expanded the interpretation of hyperlinks and the situations in which 

they are legal122. In particular circumstances unauthorised hyperlinking 

might be qualified as a copyright infringement. Consequently, some 

authors state that hyperlinking is treated differently under EU copyright 

law and the related PPR. This area requires clarification123. 

 Additionally, “acts of hyperlinking” might be understood in two 

ways – individual links to press publications or search engine 

operations. Search engines usually refer to the press publications via 

either simple clickable text hyperlinks or deep links that send users 

straight to a specific publication that remain hosted by original 

webpages. This is still obscure from the DSM Directive124.  

 Although the PPR does not cover private and non-commercial 

uses by individuals, it is not certain what “private” and “non-

commercial” mean. If bloggers publish news articles on Facebook or 

Twitter and thousands of followers see it, will it be private and 

 
121 Buzova N., “Издатели прессы и новое смежное право во Франции”, Journal 
of the Intellectual Property Rights Court, № 3 (29) (September 2020), 89-95, 
http://ipcmagazine.ru/copyright-and-related-rights/press-publishers-and-the-new-
law-in-france (accessed 24.05.2021).  
122 Rosati E., “Linking after VG Bild-Kunst ... in a table” (March 16, 2021), 
https://ipkitten.blogspot.com/2021/03/linking-after-vg-bild-kunst-in-table.html 
(accessed 24.05.2021). 
123 Mullooly O., “The new press publishers’ right: will Big Tech push back?” (June 
3, 2020), https://www.arthurcox.com/knowledge/the-new-press-publishers-right-
will-big-tech-push-back/ (accessed 24.05.2021). 
124 Dusollier S., “The 2019 Directive on Copyright in the Digital Single Market: Some 
Progress, a Few Bad Choices, and an Overall Failed Ambition” (March 20, 2020), 
Common Market Law Review, Vol. 57 № 4 (August 2020), 979-1030, 1007, 
https://ssrn.com/abstract=3695839 (accessed 24.05.2021). 
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confidential? Or can a post on the Internet be classified as “non-

commercial”, if there is an ad displaying next to it125?  

 One more issue arises with the meaning of “very short extracts”. 

Recital 58 of the DSM Directive states that this term should not be 

interpreted to impact the effectiveness of the PPR. One may argue such 

statement means that ISSPs cannot use any abstracts that bring them 

benefits. On the other hand, if it was so, this provision would not be 

included in the directive. Otherwise, it would contradict general logic. 

Another criterion that should be taken into account is how the use of 

individual words and very short extracts may undermine the press 

publishers’ investments in the content production126. How may this be 

determined and in accordance with which criteria (the sum of money, 

royalties, views-per-click that press publishers were deprived of)?  

 Another stumbling block might be open access licensing. If 

journalists or other authors decide to disseminate their works under free 

licenses, it is not obvious from the directive that ISSPs may use those 

articles without obtaining an authorisation127. 

 Additionally, how is the term of press publications’ protection 

is calculated? Some press publishers, e.g. news agencies, usually make 

amendments to their publications when information has been updated. 

So, the reading of Article (4) of the DSM Directive does not disclose 

anything about the updated information128. This problem might be 

solved by changing the provision of the directive and stating that the 

term shall be calculated from the 1st of January of the year following 

the date on which initial press publications are published. 

 Also, the DSM Directive does not explain the issue with the 

waivability of the PPR. There are at least two problems that might be 
 

125 Mullooly O., “The new press publishers’ right: will Big Tech push back?” (June 
3, 2020), https://www.arthurcox.com/knowledge/the-new-press-publishers-right-
will-big-tech-push-back/ (accessed 24.05.2021). 
126 Stamatoudi I., Torremans P., eds., “EU copyright law. A commentary”, 2nd edition  
(Edward Elgar Publishing, 2021): 727. 
127 Dusollier S., “The 2019 Directive on Copyright in the Digital Single Market: Some 
Progress, a Few Bad Choices, and an Overall Failed Ambition” (March 20, 2020), 
Common Market Law Review, Vol. 57 № 4 (August 2020), 979-1030, 1007, 
https://ssrn.com/abstract=3695839 (accessed 24.05.2021). 
128 Bently L., “Sleepwalking towards a perpetual (news?) publishers’ right in online 
publications” (May 22, 2018), https://ipkitten.blogspot.com/2018/05/sleepwalking-
towards-perpetual-news.html (accessed 24.05.2021). 
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cleared by the CJEU in the future. The first one is whether press 

publishers can waive their PPR. The directive does not forbid it, so the 

unofficial answer appears to be affirmative. The second problem is that 

the member states may implement the new right into their own laws 

using diverging wordings of new provisions. Therefore, as a result, the 

related right might become waivable in some European countries but 

not others due to different interpretations and language that was used 

during the implementation process129. 

 Besides, the re-users of press content from various member 

states will have to assess a few factors in order to “clear” all intellectual 

property rights in publications, e.g. whether and which re-users can be 

qualified as addresses of Article 15 of the DSM Directive and whether 

they fall under the exclusions from this article. They will also need to 

determine the particular regime of press publications’ uses. For 

instance, in Poland it is allowed to use articles on current economic and 

religious topics, whereas photos taken by media reporters can be used 

in return for a fair compensation130. At the same time, in France, the 

PPR covers any content except the exclusions mentioned in Article 15 

of the DSM Directive. 

All these problems with reading need to be interpreted at the EU 

level. These uncertainties can be resolved by means of , for example, the 

CJEU judgments or making amendments to the DSM Directive.  

 As regards the PPR’ enforcement, one complementary solution 

might be suggested as well. It is known that the PPR applies only to the 

press publishers established in the EU. However, the situation may arise 

where a non-EU press publisher moves its headquarters to the EU, 

targets current European readers, uses the euro as currency and make 

publications in the EU languages. From this standpoint, it is possible to 

qualify these companies as press publishers in the meaning of еру DSM 

Directive and grant them protection under the PRR. 

 
129 Rosati E., “DSM Directive Series #2: Is the press publishers' right waivable?” 
(April 1, 2019), https://ipkitten.blogspot.com/2019/04/dsm-directive-series-2-is-
press.html (accessed 24.05.2021).  
130 Lazarova A., “Re-use the news: between the EU press publishers’ right’s 
addressees and the informatory exceptions’ beneficiaries”, Journal of Intellectual 
Property Law & Practice (February 27, 2021): 10, 
https://doi.org/10.1093/jiplp/jpab049 (accessed 24.05.2021). 
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 In sum, Article 15 of DSM Directive is a meaningful reform in 

the field of copyright and related rights. It might definitely increase 

profits of the publishing sector or the financial support for special media 

projects developing media professionals. Nevertheless, the reform 

resulted in a few problems that needed to be solved in order to avoid 

the negative reaction and legal uncertainties in media business, between 

the press and ISSPs, and increase the efficiency of the right as well. 
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4 The press publishers’ right in the EU member states 

 

A related right and a special quotation exception, similar to the 

current PPR, had been introduced in 2013 and 2014 in Germany and 

Spain respectively before the DSM Directive came into force. The 

partly negative experience of the two countries did not stop the EU 

legislature from creating the new right. Nevertheless, this experience 

helped to understand what kind of disadvantages national initiatives 

struggled with and which field of law should be relevant for press 

publishers’ interests to be applied (copyright, related rights or 

competition law). However, France became the first EU member state 

to implement Article 15 of the DSM Directive into its national law. 

The last chapter analyzes German, Spanish and French 

legislation and experience on the related right for press publishers, 

including arguments in favor and against those national laws.  

 

4.1. Germany  

 

A new related right for press publishers (Leistungsschutzrecht 

für Presseverleger) was introduced in Germany in 2013. The 

amendments were made to the Act on Copyright and Related Rights 

(Urheberrechtsgesetz – UrhG)131. The press publishers of newspapers 

and magazines have the exclusive right to make press products and their 

parts available to the public for commercial purposes (except the 

situations when publications are consist only of individual words or 

very short text passages).  

Meanwhile, the “press product” term meets several 

requirements. A “press product” is deemed to be the preparation of 

journalistic contributions (editorial and technical, e.g. articles, 

illustrations disseminating information, forming opinions or aiming to 

entertain the public) to periodical collections published on any media 

under the same title which may be largely typical for publishing houses 

and does not target self-advertising.   

 
131 Sections 87f-87h of the German Act on Copyright and Related Rights (Copyright 
Act, as amended up to Act of September 1, 2017), http://www.gesetze-im-
internet.de/englisch_urhg/englisch_urhg.html#p0659 (accessed 24.05.2021). 



52 
 

The press products producer’s right is transferable and expires 

one year after the press product was published. The right cannot be 

applied to the detriment of the copyrights or related rights holder whose 

works or other subject-matter are incorporated into the press product. 

Additionally, press products should be allowed to be made available to 

the public except the situations when commercial operators of search 

engine and services make the content available or edit it. Limitations on 

copyright are also applicable to this ancillary right (e.g. citations). 

Likewise, as in the DSM Directive, authors are entitled to an equitable 

share of the remuneration.  

The rationale of  this legislative initiative was based on constant 

declining revenues in the press publishing sector. Some studies indicate 

that news aggregation services are mostly responsible for this situation, 

meaning that ISSPs will contribute to the decline of online traffic to 

press publishers’ homepages132.  

Before the adoption of German copyright law Angela Merkel, 

the chancellor of Germany, had noted that the initiative aims to raise 

awareness of the values of the press and five qualitative media 

education to everyone. Problems arise with news aggregators, some of 

which are based on free publication of third-party publications. Since 

publishing services take time and money, additional copyrights are 

vitally needed for press publishers. The idea was also pushed at the 

European level133 because Germany itself cannot put pressure on the 

Internet giants. Therefore, a common European solution was needed.  

Despite the high expectations of the bill, the initiative did not 

work out. It did not make ISSPs bargain for fairer agreements. Some 

press publishers needed to make a choice between authorizing ISSPs 

(e.g. Google) to use their content for free and having reduced visibility 

on their services (e.g. Google News). For example, Google announced 

 
132 Rosati E., “CJEU to rule on enforceability of German press publishers' right” 
(May 9, 2017), https://ipkitten.blogspot.com/2017/05/cjeu-to-rule-on-enforceability-
of.html (accessed 24.05.2021). 
133 Rede von Bundeskanzlerin Angela Merkel anlässlich des Zeitungskongresses des 
Bundesverbandes Deutscher Zeitungsverleger e.V., 
https://web.archive.org/web/20120915210020/http://www.bundesregierung.de/nn_1
498/Content/DE/Rede/2011/09/2011-09-19-bkin-zeitung.html (accessed 
24.05.2021). 
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that it would introduce a new confirmation system on the same date as 

the amendments to the German Act on Copyright and Related Rights 

would enter into force. Press publishers could notify Google whether 

they wanted to make their content available in Google News. 

Otherwise, it was possible for them to use technical options (robots.txt, 

meta tags) to prevent Google’s indexing. Eventually , many German 

publishers announced their intention to be included in Google News and 

thereby waived their right to claim a license and remuneration134. 

Indeed, the ancillary right took a lot of criticism. For example, 

the exclusion of small text excerpts from the scope of protection is not 

very clear. The term was given no definition but in theory may imply 

quotations or snippets135. Another problematic term is “commercial 

purposes”. German Federal Government´s Reasoning (Gesetzentwurf 

der Bundesregierung)136 explained that the protection applies only to 

systematic access to press publishers’ products by search engines or 

other ISSPs gaining revenues from these actions. Bloggers, law firms, 

individuals are normally not included in this category of infringers. 

Quotations and pure linking are also excluded from the protection137.  

One case between German CMO VG Media (recently renamed 

to Corint Media) and Google deserves attention. At the beginning, VG 

Media argued that Google abused its dominant position because of the 

discrimination against press publishers which did not give free licenses 

to Google, i.e. de-indexing of snippets from German publishers. VG 

Media wanted Google to pay 11% of its revenues from the use of press 

products. The German Competition Authority (Bundeskartellamt) 

stated that the complaint should be rejected on the grounds that Google 

needed to avoid the infringement of the new uncertain ancillary right. 
 

134 Rosati E., “What happened after the German Lex Google? Google News became 
opt-in” (June 23, 2013), https://ipkitten.blogspot.com/2013/06/what-happened-after-
german-lex-google.html (accessed 24.05.2021). 
135 CCIA White Paper: Understanding “Ancillary Copyright” in the Global 
Intellectual Property Environment: 2, http://www.ccianet.org/wp-
content/uploads/2015/02/CCIA-Understanding-Ancillary-Copyright.pdf (accessed 
24.05.2021).  
136 German Federal Government́ s Reasoning, 
http://dip21.bundestag.de/dip21/btd/17/114/1711470.pdf (accessed 24.05.2021). 
137 Talke A., “The „Ancillary Right“ for Press Publishers: The Present German and  
Spanish legislation and the EU Proposal” (August 30, 2017), 
http://library.ifla.org/1849/1/119%20talke%20en.pdf (accessed 24.05.2021). 
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Later on, the Regional Court of Berlin held that the ancillary right 

would have interfered with a well working system while search engines 

provide money flows and non-monetary benefits that constitutes a win-

win situation for both parties138. The case was referred to the CJEU 

which ruled139 that the new right in question should have been notified 

to the European Commission under Article 8 (1) of the Directive 

98/34/EC laying down a procedure for the provision of information in 

the field of technical standards and regulations140 because it contains 

technical rules aiming information society services and may 

significantly influence the nature or the marketing of the press products. 

Therefore, this ancillary right was declared invalid  and the judgment 

applied retrospectively.  

After years of the German press publishers’ right existence 

(until 2019) and the adoption of the DSM Directive, a few noteworthy 

developments took place. For instance, Google announced about a new 

initiative to license high quality press content via its new product called 

“News Showcase”141. Facebook also supported this initiative and 

launched “Facebook News” service. However, media giants, e.g. Axel 

Springer, criticized the company of creating an “electronic superstate” 

and operating as a “global network monopoly”. While agreements with 

Facebook were signed by The Guardian, Financial Times, Daily Mail 

Group, Axel Springer refused to join because of the low 

remuneration142. This is not the first case when that publisher refuses to 

sign such an agreement. However, Axel Springer granted Google a free 

 
138 Scalzini S., “The new related right for press publishers. What way forward?” in 
Rosati E., ed., “The Routledge Handbook of EU Copyright Law (1

st
 ed.)”: 106, 

https://doi.org/10.4324/9781003156277 (accessed 24.05.2021). 
139 Judgement of 12 September 2019, VG Media, C‑299/17, ECLI:EU:C:2019:716. 
Para 40. 
140 No longer in force, replaced by the Directive (EU) 2015/1535 laying down a 
procedure for the provision of information in the field of technical regulations and of 
rules on Information Society services. 
141 Google lizenziert Verlagsinhalte für neue Produktinitiative, 
https://germany.googleblog.com/2020/06/google-lizenziert-verlagsinhalte.html 
(accessed 24.05.2021). 
142 Jowitt T., “Facebook News Launches In Germany, Without Axel Springer” (March 
2, 2021), https://www.silicon.co.uk/e-marketing/socialmedia/facebook-news-
launches-in-germany-without-axel-springer-385828 (accessed 24.05.2021). 
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license despite the fact that the publisher was the most vocal supporter 

of the new right143. 

The transposition of the DSM Directive was finally reflected in 

the draft Act to adapt Copyright Law to the Requirements of the Digital 

Single Market144. Previous drafts suggested that hyperlinks, private and 

non-commercial use by users, individual words or short excerpts are 

excluded from the protection. Notably, that the last criterion implied 

free use of headings, preview images (128x128 pixels), sequences of 

images, sounds up to 3 seconds145. However, the legislature did not 

specify how short the excerpts can be. Different legal professionals 

expressed their opinions – starting from three words, only the headline 

to the 156 signs which Google allows to use for snippets. The German 

Patent and Trademark Office suggested a seven-word limit excluding 

search keywords146. 

The final draft introduced a press publishers’ related right in 

order to protect their economic, organizational, technical efforts in the 

production of creative content. The draft enshrines a new term of a 

“press publication” – a collection of mainly journalistic works or other 

subject-matter, which:  

1) appears in a periodical and regularly updated edition under a single 

title, such as newspapers and magazines of general or special interest;  

2) aims to inform the public about news and other topics;  

3) is published under press publishers’ responsibility and supervision .  

 
143 CCIA White Paper: Understanding “Ancillary Copyright” in the Global 
Intellectual Property Environment: 3, http://www.ccianet.org/wp-
content/uploads/2015/02/CCIA-Understanding-Ancillary-Copyright.pdf (accessed 
24.05.2021).  
144 Sections 87f-87k of the Entwurf eines Gesetzes zur Anpassung des Urheberrechts 
an die Erfordernisse des digitalen Binnenmarktes (February 3, 2021), 
https://www.bmjv.de/SharedDocs/Gesetzgebungsverfahren/Dokumente/RegE_Geset
z_Anpassung_Urheberrecht_digitaler_Binnenmarkt.html;jsessionid=F1D27FC9DC9
1E8CE6BEFD8D5BD8E146B.2_cid334?nn=6712350 (accessed 24.05.2021). 
145 Hirche T., “Kabinett beschliesst regierungsentwurf – presseverlage setzen sich 
durch” (February 3, 2021), https://leistungsschutzrecht.info/news/2021-02-
03/kabinett-beschlie-t-regierungsentwurf-presseverlage-setzen-sich-durch (accessed 
24.05.2021). 
146 Hirche T., “GPTO rules on “tariff press publishers” (September 25, 2015), 
https://ancillarycopyright.eu/news/2015-09-25/gpto-rules-tariff-press-publishers 
(accessed 24.05.2021). 



56 
 

 Press publishers have the transferable exclusive right to make 

their publications in whole or in part available for online uses and 

reproduction by ISSPs. The right does not cover: 

- press publications published for scientific or academic purposes; 

- the use of mere facts contained in press publications (press releases); 

- private or non-commercial use of press publications by individual 

users; 

- hyperlinks to press publications; 

- the use of individual words or short excerpts from press publications. 

 The related right cannot be used to the detriment of authors and 

related rights holders whose works or subject-matter were incorporated 

in press publications. Also, it is forbidden to use this right in relation to 

the legitimate use of such works and subject-matter, or if the works, 

subject-matter are no longer protected by German law. 

 As seen from the analysis above, Germany integrated a new, 

special right to press publishers which was supposed to ensure the 

sustainability of the publishing industry against of its creative products’ 

exploitation carried out by ISSPs. The national initiative was 

unsuccessful, caused many debates, low remuneration costs for press 

publishers and eventually was declared unenforceable by the CJEU. 

However, in May 2021, the Bundestag finally passed the Act to adapt 

Copyright Law to the Requirements of the Digital Single Market. Press 

publishers got an ancillary right to their publications in relation to its 

online uses147.  Thus, Germany fulfilled the requirements of the DSM 

Directive by adopting the PPR into its national legislation. 

 

4.2. Spain 

 

In 2014, International Intellectual Property Alliance (IIPA) 

published the annual Special 301 Report observing intellectual property 

objects protection and market access practices worldwide148. IIPA put 

 
147 Hirche T., “Bundestag beschliesst urheberrechtsreform” (May 21, 2021), 
https://leistungsschutzrecht.info/news/2021-05-21/bundestag-beschlie-t-
urheberrechtsreform (accessed 24.05.2021). 
148 IIPA 2014 Special 301 Report on Copyright Protection and Enforcement: 181, 
https://www.iipa.org/files/uploads/2018/01/2014_Special_301.pdf (accessed 
24.05.2021). 
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Spain into its Special 301 Watch List meaning that copyrights in 

particular require stronger protection. A few days later Spain published 

a draft of new Intellectual Property Law, final version of which entered 

into force in 2015. The law was initially lobbied by one Spanish press 

publishers association, AEDE, and other leading Spanish publishers  

while the pro-Internet coalition, the association of the publishers of 

periodical press publications and the competition regulator CNMC 

opposed it149.  

The main aim of the provision was in adapting the quotation 

limitation to activities of providers of digital services of content 

aggregation and granting an ancillary right to press publishers and 

authors of their contents to be financially compensated for the 

exploitation of the contents. 

In comparison with Germany, Spain introduced a special 

provision as part of a quotation exception. Article 32 (2) of the Spanish 

Copyright Law enshrined a specific limitation for providers of digital 

services of contents aggregation150. It allows the providers to make non-

significant fragments of contents available to the public. The provision 

applies if the fragments were published in periodical publications or on 

periodically updated websites aiming to provide information, entertain 

or create public opinion. This means that the right covers any content 

online (e.g. documentaries, news recordings), and not only news in 

particular. On the contrary, making available of images, photographic 

works, mere photographs to the public published on the aforementioned 

resources requires the rightholder’s authorization.  

Moreover, the providers which provide search tools for making 

isolated words included in content available to the public do not fall 

under the authorization rule if they: 

- acted without commercial purposes; 

- used the content in order to offer search results in response to users’ 

requests to search engines; 

 
149 Calzada J., Gil R., “What Do News Aggregators Do? Evidence from Google News 
in Spain and Germany” (December 1, 2018): 8, https://ssrn.com/abstract=2837553 
(accessed 24.05.2021).  
150 Texto refundido de la Ley de Propiedad Intelectual, regularizando, aclarando y 
armonizando las disposiciones legales vigentes, TRLPI, 
https://www.boe.es/buscar/act.php?id=BOE-A-1996-8930 (accessed 24.05.2021). 
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- included a link to the webpage of the initial content151. 

 The Spanish “press publishers’ right” to receive an equitable 

compensation (to compensate for a damage unlike a remuneration) is 

unwaivable and binding for digital platforms. Press publishers cannot 

waive the right, negotiate the amount of remuneration, or grant free 

licenses. They are supposed to be paid in any case whether they desire 

it or not. All payments should be collected and disseminated by CMOs 

only. The provision covers situations even where the content is 

available under free licenses, such as Creative commons or open 

publishing152. Despite the fact that the right is unwaivable, it might be 

transferred, i.e. to other publishers153. 

 However, only a draft of the bill had been notified to the 

European Commission under Article 8 (1) of the Directive 98/34/EC 

laying down a procedure for the provision of information in the field of 

technical standards and regulations. But after the notification the bill 

had been revised (including the addition of Article 32 (2)) before it was 

passed into law. Therefore, Spain failed to notify the final text of the 

bill to the European Commission before enactment. The breach of that 

obligation constitutes a procedural defect, i.e. to consider the technical 

regulations inapplicable because the procedural requirements aim to 

prevent the introduction of trade barriers in the EU154.  

 In this regard, one judgment of the Spanish Supreme Court on 

Google “cache copy” service should be mentioned  (D.  Germán v. 

 
151 The conclusions are based on the translation of the Spanish Copyright Law 
provided by Xalabarder R. in “The Remunerated Statutory Limitation for News 
Aggregation and Search Engines Proposed by the Spanish Government - Its 
Compliance with International and EU Law” (September 30, 2014), IN3 Working 
Paper Series: 4, https://ssrn.com/abstract=2504596 (accessed 24.05.2021).  
152 CCIA White Paper: Understanding “Ancillary Copyright” in the Global 
Intellectual Property Environment: 4, http://www.ccianet.org/wp-
content/uploads/2015/02/CCIA-Understanding-Ancillary-Copyright.pdf (accessed 
24.05.2021).  
153 Xalabarder R., “Why the proposed related right for press publishers is not a good 
idea” in Höppner T., Kretschmer M., Xalabarder R., “CREATe Public Lectures on 
the Proposed EU Right for Press Publishers” (October 01, 2017), European 
Intellectual Property Review 39(10): 607-622, 24, https://ssrn.com/abstract=3050575 
(accessed 24.05.2021). 
154 Vesterdorf B., “The Effect of Failure to Notify the Spanish and German Ancillary 
Copyright Laws” (January 29, 2015), European Intellectual Property Review, issue 5 
(April 2015): 5-8, https://ssrn.com/abstract=2558029 (accessed 24.05.2021).  
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Google  Spain  S.L.). Prior to the Spanish “press publishers’ right” , in 

2012, the court ruled in favor of the Google search engine and 

concluded that the unauthorized reproduction and making works 

available to the public via the search engine do no amount to an 

infringement. The court explained that intellectual property targets a 

“social goal” and abides by general legal principles, e.g. good faith, 

harmless uses by third parties or prohibition of an abusive exercise of 

these rights. The judgement was based on the “three-step test” (in 

accordance with Article 40bis of the TRLPI and Article 5 (5) of the 

InfoSoc Directive), and interpreted it as a positive criterion making the 

test a flexible clause155.  

 As a result of the new law’s introduction, the law had an adverse 

effect of removing Spanish publishers from Google News service and 

its’ total withdrawal from Spain. This fact induced the decline of traffic 

on press publishers’ websites, especially of lesser-known press 

products156. Some domestic service providers closed down their 

services as well. Most of press publishers still do not exercise this right 

or pushing for it157. Furthermore, Spanish studies found out that the new 

provision made substantial damage to the press publishing industry. In 

the future, the impact will become more significant, prevent the creation 

of innovative content, platforms functioning in online press 

publications consumption in Spain158. 

 Some scholars stated that the Spanish “right to quote” did not 

achieve its goals. First, “an exclusive right” is usually supposed to 

 
155 Xalabarder R., “Spanish Supreme Court rules in favour of Google search engine” 
(June 15, 2012), http://copyrightblog.kluweriplaw.com/2012/06/15/spanish-supreme-
court-rules-in-favor-of-google-search-engine/ (accessed 24.05.2021). 
156 Scalzini S., “The new related right for press publishers. What way forward?” in 
Rosati E., ed., “The Routledge Handbook of EU Copyright Law (1

st
 ed.)”: 106, 

https://doi.org/10.4324/9781003156277 (accessed 24.05.2021). 
157 Xalabarder R., “Press Publisher Rights in the New Copyright in the Digital Single 
Market Draft Directive”: 21, https://www.create.ac.uk/publications/press-publisher-
rights-in-the-new-copyright-in-the-digital-single-market-draft-directive/ (accessed 
24.05.2021).  
158 M. Hilty R., Moscon V., “Part E – Protection of Press Publications Concerning 
Digital Uses(Article 11 COM(2016) 593 final)” in M. Hilty R., Moscon V., eds.,  
“Modernisation of the EU Copyright Rules Position Statement of the Max Planck 
Institute for Innovation and Competition”, Max Planck Institute for Innovation & 
Competition Research Paper № 17-12 (2017): 79-88, 86,  
https://ssrn.com/abstract=3036787 (accessed 24.05.2021).  
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maximize the profit, e.g. granting licenses, stabilization of pricing159, 

which was not achieved at all. Second, as noticed by the Spanish 

national competition enforcement authority (CNMC)160, a new 

ancillary right will form a barrier to market, stifle innovation, prejudice 

the net-neutrality principle and restrict competition. Third, the 

amendments to law generated uncertainty in regulation that affected 

press companies and infringed the right to use free licenses and the right 

to quote161. Fourth, the new right was adopted in contradiction with the 

principle to contractual self -determination. Private law divides rights 

that can be waived and rights that cannot. Intellectual property rights 

are usually included into the former group, while the latter group 

includes personality rights, i.e. rights that pertain to one’s own 

person162.  

Fifth, the language of the law does not make clear whether the 

limitation authorizes linking to press publications or displaying 

headlines, snippets. It is also unclear what kind of fragments are 

significant or not. If service providers are allowed to use only short 

fragments, then the need for compensation might be hardly justified163. 

Moreover, there is an uncertainty of what the term “providers of digital 

services” means. It includes search engines and news aggregators but 

the law does not say anything about blogs, personal webpages, media 

 
159 Xalabarder R., “Press Publisher Rights in the New Copyright in the Digital Single 
Market Draft Directive”: 21, https://www.create.ac.uk/publications/press-publisher-
rights-in-the-new-copyright-in-the-digital-single-market-draft-directive/ (accessed 
24.05.2021).   
160 CCIA White Paper: Understanding “Ancillary Copyright” in the Global 
Intellectual Property Environment: 3, http://www.ccianet.org/wp-
content/uploads/2015/02/CCIA-Understanding-Ancillary-Copyright.pdf (accessed 
24.05.2021).  
161 Keller P., “Research confirms: new Spanish ancillary copyright is actually good 
for no one” (September 9, 2015), https://www.communia-
association.org/2015/09/09/research-confirms-new-spanish-ancillary-copyright-is-
actually-good-for-no-one/ (accessed 24.05.2021). 
162 Rosati E., “Google announces end of News in Spain” (December 11, 2014), 
https://ipkitten.blogspot.com/2014/12/google-announces-end-of-news-in-spain.html 
(accessed 24.05.2021). 
163 Xalabarder R., “Why the proposed related right for press publishers is not a good 
idea” in Höppner T., Kretschmer M., Xalabarder R., “CREATe Public Lectures on 
the Proposed EU Right for Press Publishers” (October 01, 2017), European 
Intellectual Property Review 39(10): 607-622, 24, https://ssrn.com/abstract=3050575 
(accessed 24.05.2021). 
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companies’ websites which also offer links to other contents164. 

Moreover, since the InfoSoc Directive contains a closed list of 

exceptions and limitations in Article 5 (3), the Spanish “right to quote” 

may cause concerns related to its conformity with European law165. 

In contrast, the law proved that the effect of news aggregation 

on press publishers’ websites is positive. News aggregators provide a 

“market expansion effect” by driving users to press publishers’ websites 

directly that would otherwise not end up there. The effect outweighs 

another “substitution effect” provided by news aggregators, i.e. visitors 

are satisfied with the information on news aggregators’ services and do 

not visit initial websites166.  

Likewise, it was admitted that the losses in Spain are not so 

significant as they were assumed to be. One of the reasons is that 

Google News was not as popular as other Spanish platforms (e.g. 

Menéame) from the beginning. Another reason is that Spaniards prefer 

traditional printed newspapers and magazines or to check press updates 

on their websites directly167. Moreover, press publishers aim to get 

direct traffic to their websites because it allows them to engage with 

individuals, provide more specific contents to customers,  and better 

tailor advertisements.  

Some authors concluded that the mere provision of links to press 

content by service providers does not require equitable compensation. 

Linking is not qualified as an act of communication to the public 

pursuant to Article 20 (2) TRLPI. But according to Spanish case law, 

this is not the case, when links lead to infringing content which, in 

 
164 Xalabarder R., “The Remunerated Statutory Limitation for News Aggregation and 
Search Engines Proposed by the Spanish Government - Its Compliance with 
International and EU Law” (September 30, 2014), IN3 Working Paper Series: 8, 
https://ssrn.com/abstract=2504596 (accessed 24.05.2021).  
165 Hernández P., “Key Aspects of the New Reform of the Spanish Copyright Act” 
(November 10, 2014), http://copyrightblog.kluweriplaw.com/2014/11/10/key-
aspects-of-the-new-reform-of-the-spanish-copyright-act/ (accessed 24.05.2021). 
166 Keller P., “Research confirms: new Spanish ancillary copyright is actually good 
for no one” (September 9, 2015), https://www.communia-
association.org/2015/09/09/research-confirms-new-spanish-ancillary-copyright-is-
actually-good-for-no-one/ (accessed 24.05.2021). 
167 Phillips J., “Spain: Did the “Google Tax” really change the market?” (March 17, 
2015), https://ipkitten.blogspot.com/2015/03/spain-did-google-tax-really-
change.html (accessed 24.05.2021). 
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particular circumstances, can be qualified as copyright 

infringements168. Therefore, it is incorrect to say that the Spanish “press 

publishers’ right” failed entirely169.  

 Notably, a few service providers, e.g. an aggregated news 

content platform UPDAY or Huawei services, decided to pay royalties 

in accordance with the new law and concluded agreements with the 

Spanish CMO CEDRO. Meanwhile, CEDRO sued Google for non-

payment of royalties for its Google Discover Service which uses the 

content of press publications. However, Google stated that its service is 

not a content aggregator. The outcome of the lawsuit is still pending170. 

 Despite the fact that Spain was a pioneer in the field of the “press 

publishers’ right”, Spanish authorities are still in the process of 

incorporating the DSM Directive into Spanish national law and 

transforming the quotation exception to the PPR. In 2019, one public 

consultation was launched but the results and the implementation 

strategy have yet to be made available to the public171. Nowadays, 

Spanish government continues working on a draft bill but does not 

disclose any further details172. Nevertheless, it seems that Spain will not 

implement the DSM Directive’s provisions on the PPR by June 7, 2021. 

 

 
168 Papadopoulou M.-D., Moustaka E.-M., “Copyright and the Press Publishers Right 
on the Internet: Evolutions and Perspectives” in Synodinou T.-E., Jougleux P., 
Markou C., Prastitou T., eds., “EU Internet Law in the Digital Era” (Springer, Cham 
2020): 109, https://link.springer.com/book/10.1007/978-3-030-25579-4 (accessed 
24.05.2021). 
169 Höppner T., “EU copyright reform—the case for a related right for press 
publishers” in Höppner T., Kretschmer M., Xalabarder R., “CREATe Public Lectures 
on the Proposed EU Right for Press Publishers” (October 01, 2017), European 
Intellectual Property Review 39(10): 607-622, 12, https://ssrn.com/abstract=3050575 
(accessed 24.05.2021). 
170 Fernández E., “CEDRO demanda a Google y le reclama al menos 1,1 millones por 
derechos de autor” (November 11, 2020), 
https://www.elmundo.es/economia/2020/11/11/5fabeb7dfc6c8338588b4607.html 
(accessed 24.05.2021). 
171 CEATL, “DSM Implementation Flash Survey Summary (January 25, 2021): 6, 
https://cultureactioneurope.org/news/dsm-directive-implementation-in-europe-flash-
survey-by-ceatl/ (accessed 24.05.2021).  
172 Pinedo E., “Alphabet in talks with Spanish publishers to bring Google News back, 
sources say” (February 22, 2021), https://www.reuters.com/article/us-google-spain-
copyright/alphabet-in-talks-with-spanish-publishers-to-bring-google-news-back-
sources-say-idUSKBN2AM1X3 (accessed 24.05.2021). 
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4.3. France  

 

France became the first member state which incorporated the 

provisions of the DSM Directive in its legislation. In 2019, France 

implemented parts of the DSM Directive, including Article 15, in 

separate legislative projects. Law № 2019-775 on the Creation of 

Neighboring Rights for the Benefit of Press Agencies and Publishers173  

amended the Intellectual Property Code (hereinafter the “Code”)174. 

Chapter VIII of the Code is related to the rights of press publishers and 

press agencies. The Chapter enshrines that such press publishers and 

press agencies established in the EU have rights to authorize any 

reproduction and communication to the public in whole or in part of 

their press publications in digital forms by online public communication 

services.  

French legislators provided a distinction between press 

publishers and press agencies. The first one implies a natural or legal 

person who publishes press publications or runs regularly renewed 

online press services. The latter includes commercial companies whose 

main activities are collecting, processing, editing of journalistic content 

under their own responsibility on a professional basis.  

The protection applies to press publications which must comply 

with several requirements: (a) a collection of literary works or other 

subject matter of a journalistic nature (e.g. photos or videos); (b) which 

was published under a single title within periodical or regularly updated 

publications in any medium; (c) aims to provide information about 

current events or other topics; (d) with the initiative and under the 

editorial responsibility and control of press editors or press agencies. 

Scientific and academic periodicals are not covered by the “press 

publication” definition. The French definition of a “press publication” 

mostly repeats the definition provided in Article 2 of the DSM 

Directive. 

 
173 Loi № 2019-775 du 24 juillet 2019 tendant à créer un droit voisin au profit des 
agences de presse et des éditeurs de presse, https://wipolex.wipo.int/en/text/537095 
(accessed 24.05.2021). 
174 Code de la propriété intellectuelle (version consolidée au 1er janvier 2021), 
https://wipolex.wipo.int/en/legislation/details/20914 (accessed 24.05.2021). 
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French press publishers’ rights last for two years from January 

1 of the year following the year of the first publication. The rights can 

be assigned or licensed to third parties. Relevant rightholders may 

entrust the rights management to one or several CMOs. Journalists and 

other authors are also entitled to an appropriate and fair share of press 

publishers’ and press agencies’ remuneration based on the revenues 

from press publications’ exploitation of any kind or are assessed at a 

flat rate. The amount of the remuneration should be based on: (a) press 

publishers’ and press agencies’ investments; (b) their contribution to 

political and general information; (с) the importance of press 

publications’ uses by online public communication services.  

The exclusion of the rights is made for two situations: 

1) Acts of hyperlinks; 

2) The use of isolated words, very short extracts from press 

publications. The exception cannot be applied when the effectiveness 

of the rights are affected when the use of the extracts replaces press 

publications or exempts users from referring to them (Article L211-3-1 

of the Code).  

  Thus, the law does not have any criteria for the short abstracts 

or isolated words. In fact, the definition of such criteria is left to the 

court. Probably, the initial idea was that such extracts and isolated 

words should not have independent economic, informational or other 

value or sufficiently satisfy the reader's interest in information. Also, 

French law does not prevent press publishers and press agencies from 

granting free licenses to the providers. 

Even before the law entered into force, Google had decided not 

to display extracts of press publications, photos, infographics, videos in 

its online services. Since Google sells mostly commercials, not search 

results, the company did not want to remunerate the press. The only 

way out of this situation for the press was to grant Google the 

authorization to use the contents (otherwise only headlines and links to 

the contents would appear in the search engine instead if their 

previews). The ISSP provided special technological tools in order to 

allow the press to give licenses on the use of their content and impose 

terms of its use (e.g. snippets length, images quality, video previews 

duration). Furthermore, Google continued using its headlines via 
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Google services without seeking any authorization on the ground that 

such uses were exempted from the rights in question. As a result, the 

majority of press publishers and press agencies authorized the free use 

of their contents. Other publishers and agencies lost redirected traffic to 

their official websites. Notably, the French press was not really 

concerned about the substitution effect (that Google services substitute 

the original press content published on their home websites) because 

the majority authorized Google to display every content “in maximum”, 

i.e. long snippets, high resolution pictures and video previews175.  

In 2020, the national implementation was also followed by the 

decision of the French Competition Authority (FCA) to force Google to 

negotiate with press publishers and press agencies over the amount of 

remuneration for online reuse of their contents. FCA concluded that 

Google abused its dominant position on various grounds: (a) Google 

avoided any form of negotiations and remunerations; (b) Google 

imposed unfair terms of transactions (the press does not have many 

choices if Google stops redirecting traffic to  original websites);              

(c) Google’s market behavior might have implemented a discriminatory 

practice which implies a principle of zero remuneration on all press 

publishers and press agencies without examining their particular cases 

and contents; (d) Google was reproducing press publications without 

any consent from the press; (e) Google refused to disclose the 

information which was necessary to determine the remuneration to the 

press.   

FCA ordered Google to conduct negotiations with the press 

about the remuneration. The negotiations should result in a proposal for 

the remuneration from Google. These negotiations must take place 

within a three months from the request of press publishers or press 

agencies and include the terms of such remuneration  covering the 

period since the Law № 2019‐775 entered  into force (October 24, 

2019). The amount of the remuneration should be transparent, injective, 

non-discriminatory and in good faith. The presentation of the content 

 
175 Scalzini S., “The new related right for press publishers. What way forward?” in 
Rosati E., ed., “The Routledge Handbook of EU Copyright Law (1

st
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by Google services, its indexing and classification should not be 

affected by the negotiations176.   

Google tried to appeal the FCA decision but Paris Appeals Court 

dismissed the appeal. Eventually, the ISSP signed an agreement with 

the Alliance de la presse d’information générale  (APIG), which 

represents the French press, on the related rights with the press in order 

to use press content legally. The three-year agreement sets the 

framework within which Google may negotiate individual licensing 

agreements with the press. The framework includes the following 

criteria: the daily volume of press publications, internet traffic per 

month, the level of contribution to political and general information177. 

Also, the agreement opens access to the “News Showcase” service 

which tracks the remuneration for the reuse of the press content. 

Individual agreements (with Le Monde, Le Figaro so far) will also 

cover a new tool “Subscribe with Google” which allows the press to 

send bills to digital subscribers via Google178. 

Markedly, the first initiatives in France to introduce new related 

rights for press publishers originated in 2012. The then Minister of 

Culture, Aurèlie Filippetti, and leading French newspaper publishers 

supported the idea of following Germany and passing a law which 

would require ISSPs to pay royalties for using press publishers’ 

contents via snippets and their headlines179. Meanwhile, French 

publishers concluded an agreement with Google in 2013. Google was 

not obliged to obtain licenses to show snippets of and links to press 

 
176 Décision 20-MC-01 du 9 avril 2020 relative à des demandes de mesures 
conservatoires présentées par le Syndicat des éditeurs de la presse magazine, 
l'Alliance de la presse d'information générale e.a. et l’Agence France -Presse, 
https://www.autoritedelaconcurrence.fr/fr/decision/relative-des-demandes-de-
mesures-conservatoires-presentees-par-le-syndicat-des-editeurs-de (accessed 
24.05.2021). 
177 Rosemain M., “Google seals content payment deal with French news publishers” 
(January 21, 2021), https://www.reuters.com/article/us-france-google-publishers-
idUSKBN29Q0SC (accessed 24.05.2021). 
178 Franque A., “Droits voisins : Google signe un accord-cadre avec les éditeurs de 
presse” (January 21, 2021), https://www.liberation.fr/france/2021/01/21/droits-
voisins-google-signe-un-accord-cadre-avec-les-editeurs-de-presse_1818139/ 
(accessed 24.05.2021). 
179 Rosati E., “French minister of culture speaks of Google, Amazon and Loi Hadopi” 
(November 24, 2012), http://the1709blog.blogspot.com/2012/11/french-minister-of-
culture-speaks-of.html (accessed 24.05.2021). 
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publishers’ contents. In return, the company would create a €60 million 

Digital Publishing Innovation Fund supporting media innovation and 

digital publishing initiatives in France. Additionally, Google would 

deepen its partnerships with the press publishers in order to help them 

to increase their revenues through advertising tools by reducing the cost 

for commercials180. 

However, all initiatives were related to out-of-print books and 

thumbnails only. In 2012, a piece of legislation amended the Code 

(Articles L134-1 to L-134-9). It granted CMOs the right to authorise 

the reproduction and the representation (i.e. communication to the 

public) in digital format out-of-print books printed before January 1, 

2001. The act also allowed the authors of such books to oppose that 

practice. A few years later, in 2016, France introduced new Articles 

L136-1 to L136-4 of the Code on the regulation of the publication of 

plastic, graphic or photographic works by online communica tion 

services (“an ancillary right for pictures”). This publication entails an 

assignment of one's own right of reproduction and displaying of works 

by search engines to CMOs, meaning that CMOs have the right to 

conclude agreements and collect licence fees from search engines181. 

 As it can be seen, France completed its implementation of the 

PPR from the DSM Directive. It was followed by numerous 

negotiations, lawsuits and media campaigns but eventually ended up 

with the conclusion of license agreements between the press and ISSPs. 

This recent development highlights the effective recognition of the 

French PPR, the importance of the press independence and the 

beginning of press publishers’ remuneration by ISSPs for the online use 

of their contents. 
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4.4. Concluding remarks 

 

During the past few years different solutions were proposed to 

recoup press publishers’ investments at the national level among the EU 

member states. European press publishers started allegedly losing their 

revenues because of the digitalisation of press publications and 

distribution channels. These negotiations resulted in the conclusion of 

agreements between ISSPs and press publishers, or the adoption of a 

piece of legislation. This chapter has listed three countries with the most 

prominent experience with the PPR before and after the DSM Directive 

entered into force.    

In Germany, a related right for press publishers was introduced 

in 2013. Press publishers got the exclusive right to make their 

publications available to the public for commercial purposes and to 

claim fair remuneration from ISSPs for one year. Individual words and 

short extracts are excluded from the protection. Contrary to the 

expectations of the right’s effectiveness, the new provision in German 

law did not work out. The German ancillary right allows the press grant 

ISSPs licenses for free. This is what happened afterwards. 

In Spain, a special provision as part of a quotation exception was 

introduced as an “ancillary right” for press publishers. It permitted 

providers to make non-significant fragments of contents available to the 

public without obtaining any authorisation. Providers do not violate the 

law when they use the content in non-commercial purposes, in order to 

show search results and if they included links to the initial webpages of 

press publishers. The issue with this exception was that this “ancillary 

right” is unwaivable. This led to the withdrawal of the Google News 

service from Spain. 

France became the first member state to incorporate the 

provisions of the DSM Directive into its legislation. In 2019, France 

transposed Article 15 and introduced the PPR for press publishers and 

press agencies. The French law almost copied the provision of the 

directive. It also does not prevent the press from granting licenses to  

providers for free. One interesting outcome occurred in 2020 when the 

FCA ordered Google to negotiate with press publishers and press 

agencies the amount of remuneration for online reuse of their contents. 
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It resulted in the conclusion of a framework agreement with the APIG 

on the basis of which individual agreements with another press will be 

signed. 

All three countries targeted the main goal – to improve the 

economic situation and support the publishing industry. However, in all 

three cases results were negative or at least worse than it expected. 

Numerous lawsuits, negotiations with legislators and competition 

authorities preceded the adoption of the DSM Directive. These national 

practices incentivized the EU legislators to give an EU-wide response 

to ISSPs and to try to save the drowning position of press publishers. 

Still, the EU member states are trying to transpose the provisions of the 

directive into their national legislation. France did it quickly and 

promptly, Germany passed the final bill almost before the final date of 

the transposition period of the DSM Directive, but Spain has not 

transpose Article 15 of the DSM Directive and no final decisions have 

been made. It seems, that the question of implementations is not yet 

resolved for all member states. 
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5 Conclusions 

 

In 2019, the EU Parliament adopted the DSM Directive based 

on the European Commission’s proposal issued in 2016. Article 15 of 

the DSM Directive (Article 11 of the Proposal) enshrined a new related 

right for press publishers which lasts for two years. This Article 15 gave 

rise to debates among EU institutions and representatives of the press 

sector, and ISSPs. Despite the fact that the article was unofficially 

called “the link tax”, the initiators of the PPR showed their persistence 

in adopting this provision at the European level. In reality, the PPR 

turned out not to be a tax at all but a piece of copyright and related rights 

legislation with the intention of protecting press sustainability and press 

publishers’ investments from the re-use of their contents by ISSPs. 

Based on the analysis provided in this master thesis, the 

following conclusions on the research questions can be drawn. It is 

highly possible that the PPR will affect the publishing industry and 

ISSPs differently. The press publishers will get additional revenues 

from agreements that they conclude with ISSPs. But current business 

practice has shown already that ISSPs are not going to give up and do 

not want to pay additional royalties at all arguing that the press 

publishers already have copyrights from their authors. This was clearly 

shown by Google’s decision to withdraw from Spain with its service 

Google News, the publishers’ decision to grant Google their licenses 

for free in Germany, and Google’s refusal to show press content in its 

online services in France. On the contrary, the PPR will definitely affect 

ISSPs in a negative way. Besides financial considerations, the PPR will 

also give rise to a number of questions and misunderstandings about 

obtaining licenses (e.g. relevant addresses, which exclusions are 

applicable for them, etc.). The position of EU and national authorities 

(e.g. courts and competition bodies) is quite straightforward meaning 

that they will not let ISSPs avoid the conclusion of mutual contracts 

with press publishers and demand free licenses from them in return for 

showing their contents online.  

All abovementioned effects stem from the initial reasons and 

purposes of the PPR. The initial copyright system was not enough to 

protect press publishers’ interests mainly because it was difficult for 
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them to enforce their rights in online publications due to a weak 

bargaining position while concluding license contracts. It was 

necessary to support a free and pluralist press, to its sustainability, to 

make the online copyright marketplace work beneficially for all parties 

and to create legal certainty in relations between the press and ISSPs.  

In accordance with Articles 2 and 5 of the DSM Directive, a 

collection of literary works or other subject-matter mainly of a 

journalistic matter can be protected as a “press publication” if it fulfills 

certain requirements. It cannot be a “work” or “original”. Every press 

publication is covered by the PPR except mere facts, scientific journals, 

blogs, individual words or very short extracts. Additionally, exceptions 

and limitations (such as a quotation) from Article 5 of the InfoSoc 

Directive apply to the PPR as well. As regards the fundamental rights, 

it was confirmed by case law that they (in particular, the freedom of 

expression and information) cannot be placed higher than copyrights 

and related rights. Therefore, any references to such arguments that the 

PPR breaches the fundamental rights are invalid. 

Now, on the stage of national implementation, not all member 

states seem to have transposed Article 15 of the DSM Directive. For the 

purposes of this study, three countries were taken into consideration 

(Germany, Spain and France). France was the first member state to 

implement the Directive's norms into national law after its adoption. In 

Germany, the bill was recently adopted by the German Parliament. 

However, in Spain, no progress is expected on this issue soon. A draft 

of legislation was supposed to be considered on inter-ministerial and 

public consultations but was delayed due to emergency situations182. 

In sum, the author sees several main problems in the 

introduction of the PPR. Taking into account the provisions of the DSM 

Directive, national experiences, enforcement of the PPR, there are still 

some “gaps” in relation to the PPR which need to be addressed.  

A problem may arise when certain content is published in 

several press publications simultaneously. In case of infringing acts in 

relation to one part of  the content, there is a high possibility to breach 

 
182 Díez V., “DSM Directive Implementation in Spain”, https://www.notion.so/Spain-
64ff430a3fec4ed2a17895bd82ceb6e8 (accessed 24.05.2021). 
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several intellectual property rights at the same time. This problem can 

be explained by the fact that press content may include various 

overlapping collections. Therefore, this situation will allow 

rightholders to sue infringers on different grounds simultaneously (e.g. 

copyrights, moral rights or the PPR). It might become worse when 

particular parts of the content are incorporated in collections in many 

press publications. Most likely that it will increase the number of 

lawsuits arising from one restricted act. All this leads to an unbalanced 

position in the proportionality of the rights’ violation and infringers’ 

responsibility.  

The new related right can affect linking on the Internet. Even if 

the PPR does not cover hyperlinking, there is no single legislative 

approach to its definition in the EU. Links may be classified in different 

ways (see Chapter 3, paragraph 3.2) and depend on the number of terms 

(e.g. where links were published and with which purpose, whether they 

lead to unlawfully published content or not, etc.) in order to be qualified 

as infringing or not. So, if the PPR does not apply to every hyperlink, 

but at the same time it covers snippets, now and again it can produce 

diverging outcomes (for instance, with the development of Internet and 

search engines in particular). A possible solution, seems to be, is a 

unified approach to links and their qualification in the EU legislature.  

There are also some doubts whether the PPR will achieve its 

goals, i.e. whether it will make it easier to license their publications 

online, enforce their rights and get the recoupment of press publishers’ 

investments. Looking at, for example, the French experience, Google 

refused to remunerate press publishers and press agencies at all. Press 

publishers, in return, agreed to grant the ISSP free licenses in order to 

be shown “in full” in Google’s services. However, French authorities 

(FCA in particular) demonstrated their intention to make Google pay 

anyway. Notably, that the problem was solved by means of competition 

law. Was it necessary to introduce the PPR then? One may answer yes, 

since ISSPs are still paying remunerations even if it was made not 

directly under the PPR. On the other hand, it may be more efficient if 

ISSPs were forced to pay by means of competition law.  

Likewise, the EU approach to the PPR can change in time if the 

experience of, for example, non-EU countries, such as Australia, show 
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positive results in business relationships with ISSPs. Australia 

introduced amendments to its news media code which obliged big tech 

companies to pay local press publishers for the use of their news and 

showing it in news feeds or search results. A newly created arbitration 

mechanism will help to decide how much platforms need to pay to press 

publishers if they are not able to reconcile the terms of agreements on 

their own183. The idea has been already supported at the EU level184 

despite the fact that tech giants have spoken out against the reform in 

Australia185. Also, it can be a good solution to enshrine at the EU level 

the prohibition for ISSPs to negotiate with press publishers to waive 

their right or grant them licenses for free. It would put ISSPs in a 

stalemate and make them pay. 

In conclusion, the PPR seemed to be the only legal solution for 

recouping press publishers’ investments in online publications which 

has already produced results. However, the provisions of the PPR can 

be considered as unfinished, as the experience of Germany and Spain 

was not taken into account. Different approaches in EU and non-EU 

countries demonstrated the main intention of legislators and press 

publishers – to make ISSPs pay remunerations and strike bargains with 

the press. Undoubtedly, the results of the PPR implementation and 

enforcement will become clear in time. 

 
183 Bronson A., “Австралия приняла закон о плате поисковиков за 
индексируемые новости” (February 25, 2021), https://habr.com/ru/news/t/544272/ 
(accessed 24.05.2021). 
184 European Publishers Council, “Europe’s press publishers & Microsoft call for 
Australian-style arbitration mechanism in Europe” (February 22, 2021), 
https://www.epceurope.eu/post/europe-s-press-publishers-microsoft-call-for-
australian-style-arbitration-mechanism-in-europe (accessed 24.05.2021). 
185 Sheftalovich Z., “4 takeaways from Facebook’s Australian brawl” (March 2, 
2021), https://www.politico.eu/article/4-takeaways-facebook-australia-brawl/ 
(accessed 24.05.2021). 
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