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1 Introduction  

Children all around the world are involved in social struggles and exposed to violence and 
armed conflict. As a result, millions of children also interact with justice systems every year. 
‘Justice for children’ is the internationally-used phrase for all state responses to children who 
are are victims, witnesses, offenders, or in need of care or having their rights protected. The 
position of the international community has increasingly moved towards treating children who 
have been involved in armed conflict as members of armed groups as primarily victims and 
emphasises that recruitment and use of all persons under the age of 18 is unlawful. However, 
because of the blurred lines between armed conflict and other types of organised armed 
violence, in practice, many if not most children are labelled and treated as offenders rather than 
victims.  

The state practice to control and punish is one of the most illuminating exercises of its 
seemingly irrefutable power, and the use of force by military and police in confrontations with 
various types of armed groups is another manifestation of the most extreme form of state power. 
States have also undertaken to protect, respect, and fulfil human rights of all persons through 
the signing and ratification of various international and regional conventions. However, state 
practices involving the use of force and crime control often diverge with human obligations 
under international human rights law. This tension becomes obvious when children associated 
with armed violence come in contact with the state and are prosecuted within a criminal justice 
system. While the human rights agenda depicts them as primarily victims, many domestic 
policy responses tend to centre around criminalisation. 

In Colombia, these competing practices or policy layers are all highly discernible. Within the 
state system, criminalisation and use of force are default recourses after more than half a 
century of armed conflict, social unrest, and state-sponsored anti-communism, 
counterterrorism, and war-on-drugs agendas. At the same time, strong support has emerged for 
the respect and protection of human rights, victims’ concerns, and child protection, especially 
since the late 1980s. A variety of armed groups in Colombia are also still engaging in turf wars 
with each other, and these often recruit or use children in a variety of ways and in various 
operations as is common practice for armed groups worldwide. Over the years, governments 
have negotiated on several occasions with non-state armed groups and provided socio-
economic reintegration for victims and ex-combatants alike. The state thus has considerable 
previous institutional experience of peacebuilding and reconciliation mechanisms. 
International organisations and civil society have in turn actively mobilised around new laws, 
commitments, and mechanisms within Colombia’s increasingly progressive legal system to 
further human rights and socio-economic development for those affected by armed conflict. 
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However, punitive ideas are still expressed by media, the public, and by powerful politicians, 
not least surrounding the most recent attempts by governments at negotiating for peace with 
armed groups. These ideas pose a threat to the reintegration of the ex-combatants involved and 
to peacebuilding in general. For example, what should be done with children who worked for 
armed groups, perhaps carrying arms and selling drugs, is a contentious issue coupled with 
frequent calls for harsher punishments as a preventive and necessary measure. 

As with many other human rights issues, ambiguities and paradoxes are inherent in the process 
and work of advancing child rights. Scholars have increasingly examined the presentation of 
children, including the prescribed victim status, in international law. Many have shown that 
these presentations are based on, and linked to, simplified and harmful assumptions about 
childhood, children, and their engagement in conflict with little regard for resilience and 
agency, and children have often been constructed as passive or weak and subjected to 
protection within peacebuilding policy (see Denov and Akesson 2016, Drumbl 2012). The 
practice of criminalisation of children is rarely a key concern in these studies. In light of this 
lack of concern, this thesis pursues the question of how and why children might not be able to 
claim the ascribed victim status. Previous studies have shown important pitfalls and stigma 
attached to the image of ‘the child soldier’; however, they have not yet sufficiently engaged 
with criminological insights on ‘the criminal child’ nor with the victimological studies on ‘the 
political victim’ (e.g., Bouris 2007, Christie 1986, Cohen 211, Goldson 2011). This thesis 
stems from the need to fill this gap in the literature on child victims and criminalisation 
practices in the context of armed conflict. 

This thesis thus sets out to explore the state framings and practices from the theoretical 
standpoint of the criminalisation of victimised persons (see Heber 2011, Walklate 2011), 
entrenched criminal justice practices (see McAra 2005, 2017, Dumortier 2018), and 
criminalisation as a social harm (see Hillyard and Tombs 2007). It focuses on how the framing 
of children and armed violence often leads to prosecution within an ordinary child justice 
system rather than a system that recognises how child soldiers are treated if and when they 
access victim-centred reintegration programs in a peacebuilding system. The framing also 
relates to, and depends on, the difficult process of categorising armed conflict and different 
types of armed groups (see Fraser and Hobbs 2017, Krause 2012, Schuberth 2015). Studies 
increasingly highlight the grey areas of armed violence and the hazard in focusing only on 
children in armed groups that are recognised as parties in armed conflicts (whether in law or 
by states) (Drumbl and Barrett 2019, Jiménez 2019). 

The thesis analyses conventional conceptions of armed groups, as well as the inherent political 
aspect of armed struggle, to show the potential difficulty in claiming victim status for children 
associated with armed groups readily labelled as gangs. As is often the case in studies on 
internationally inspired topics, human rights – specifically child rights – are used throughout 
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the thesis as a point of departure and an outset for critical analysis (e.g., Barak 1990, Ward and 
Green 2016). Through the case study of Colombia, the thesis explores layers relating to child 
rights, reform of domestic law and policy, and the reflections and experiences of state and civil 
society actors of the concept of child involvement in armed violence. This analysis centres on 
the entrenched criminal justice culture and on the process and perceptions of claiming victim 
status as conveyed by practitioners and policy, with the goal of showing why and how a victim 
status is elusive. 

1.1 Introduction to the topic 
Organisations report ever-increasing numbers of armed actors in a growing number of 
territories, especially in places where the state is weak in terms of social services and 
infrastructure (UNODC 2017, World Bank 2018). With the end of the Cold War and its 
intrinsically ideological competition, it is widely accepted that aims, tactics, and formations of 
armed actors have changed. A number of economic and political developments over the past 
decades have arguably provided ideal conditions for new forms of insurgency to emerge. The 
proliferation of different types of armed violence has further blurred the lines between 
conceptions of war and organised crime (Flyghed 2005). The generally held view is that, 
particularly since the 1980s and 1990s, there has been a global-scale shift from traditional 
warfare with insurgent-revolutionary guerrilla groups to hybrid or irregular armed groups. This 
shift has led to the characterisation of ‘new wars’, or ‘grey areas’ of conflict, crime, and state-
sponsored terrorism (Hoffman 2017, Rodgers and Hazen 2014, Sampaio 2016). These new 
wars are inextricably linked with local struggles over the distribution of power and wealth (see 
Krause 2012, Rodgers and Muggah 2009, Schuberth 2015). Crucially, these hybrid forms of 
organised violence exist outside of the parameters of internationally recognised armed 
conflicts.1  

The way in which armed groups are conceptualised and framed is key to determining the nature 
of states’ responses. If a state recognises that an armed group is party to an armed conflict and 
uses military responses, the international law on armed conflict applies, which invites increased 
international attention and scrutiny and, in turn, emphasises states’ obligations under 
international human rights law. With the support of the international community, negotiation 
and peacebuilding efforts become more tangible (Simmons 2009). Socially inclusive responses 
are promoted in the form of transitional justice. The latter is generally described as the 
processes associated with a society’s attempts to come to terms with a legacy of large-scale 
abuses to ensure accountability, serve justice, and achieve reconciliation (UN Secretary 

 
1 In this thesis, I exclusively focus on non-international armed conflicts and non-state armed groups. 
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General 2004). Transitional justice in this sense has a broader scope than merely encompassing 
post-conflict tribunals. 

Moreover, within peacebuilding contexts, amnesty and reintegration benefits become a 
possibility for members of armed groups. Victims’ rights within the law of armed conflict and 
a transitional framework include participation and reparations, and children2 associated with 
armed groups can claim victim status on the grounds of illegal recruitment and use. In contrast, 
if a group is conceptualised as a gang or as a terrorist group, states are usually free to treat 
group members, including involved children, as criminals and respond with criminal justice. 
The impact of gang laws or counter-terrorism measures on children is at the crux of several 
serious concerns. Such policy discussions rarely rest on social analysis, but instead are firmly 
embedded within a national criminal justice or security agenda. While the legal framework and 
adjoining discussions on armed conflicts place victims at the centre, domestic criminal justice 
mechanisms are usually entirely centred on offenders. Criminologists have a unique 
opportunity to contribute to the broader scope of peacebuilding (see Parmentier and Weitekamp 
2007), not least to discussions on conflict-peace distinction, because of the field’s long tradition 
of researching gangs and organised crime (see Hadgedorn 2008, Hobbs 1993, Paoli 2002, 
Wacquant 2008b). 

The Convention on the Rights of the Child (CRC) is the most signed and ratified human rights 
treaty in the world. The international legal framework on how states must treat children 
involved with armed conflict3 (with reference to the CRC) has often lacked bearing in contexts 
involving hybrid violence. With the rising awareness of ‘new’ forms of armed violence and 
increasing numbers of, and alliances between, armed groups, it is difficult to determine where 
an armed conflict begins and a situation of common criminality ends (see ICRC 2019b). The 
literature on child soldiers has tended to stay within the narrow legal understanding and few 
studies exist that address how to reimagine children recruited and used by criminal organisation 
or gangs (cf. Jiménez 2019). Moreover, the number of children involved with armed groups 
are rough estimates at best and depend on how the observers, such as state officials or human 
rights groups, define conflict and the involvement. Those who have studied the topic report 
that the perceptions of children associated with armed groups are outdated, simplistic (see 
Drumbl 2012), and easily influenced by the political discourse of terrorism or youth gangs (see 
O’Neill and Broeckhoven 2018). While the victim-approach is the general line in the post-

 
2 For the purpose of this study, ‘child’ means every person below the age of 18 years, as defined in article 1 of the 
Convention on the Rights of the Child (CRC). 
3 Throughout this thesis, I refer to the international framework or policy on children and armed conflict, which 
broadly refers to binding international legal conventions, such as the Convention on the Rights of the Child (CRC) 
and its Optional Protocol on children and armed conflict and a number of non-binding resolutions, instruments, 
and guidelines, such as the 2007 Paris Principles. This framework also includes jurisprudence and framings by 
leading international offices, such as the Special Representative and UNICEF. 
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conflict and peacebuilding model, a range of practical hurdles need to be overcome for victim-
status to apply to children in contexts other than armed conflict. 

The focus on children in this thesis lies precisely in these tensions and clashes between different 
conceptualisations and responses. The widespread agreement that children are to be considered 
victims of violence in armed conflict contexts and receive reparation of some kind (see Capone 
2017) can largely seem incompatible with the treatment they receive as offenders within a 
domestic criminal justice system. It is worth noting here that the international framework on 
children and armed conflict prescribes victim status but at the same time does not exclude the 
possibility of domestic criminal justice responses (see Machel 1996, Paris Principles 2007). 
This incongruity is problematic because child justice, including the international provisions, is 
firmly entrenched in the ordinary criminal justice paradigm (see McAra 2017), which tends to 
leave little possibility to claim victim status (see Heber 2011). There is in this sense a noticeable 
gap between the victimological and criminological experience of criminalising children and 
some of the child soldier and transitional justice literature. 

Children as a group are often exposed to violence because of their physical and mental 
development stage and their dependency on adults and institutions. Yet most crimes against 
children in conflict situations remain hidden and their possibilities to register as victims and 
receive reparations are small. In light of the growing recognition of victims’ concerns, 
researchers have called this persistent challenge “the state of silence and disregard” for the 
realities of victims (von Boven 2013: 24, Capone 2017: 9). Recent international reports also 
claim that the involvement of children in organised armed violence is becoming increasingly 
common (see Dowdney 2007, O’Neill and Broeckhoven 2018, Machel 2010, UNODC 2017, 
UN Secretary-General 2011a). For the armed groups, children are valuable members because 
they are easy targets and cheap labour, especially older children who no longer go to school. 
Most children involved in armed groups worldwide are 16- and 17-year-olds and around 40 
percent are estimated to be girls (see Drumbl and Barrett 2019). Factors such as the diversity 
of armed groups, the widespread access to light weapons, and the illegal drug trade are 
identified enablers for the hundreds of thousands of children recruited and used by armed 
groups around the world (UN Secretary-General 2011a). 

While the traditional understanding of child recruitment entails that a child is abducted from 
their family and community, most children ‘grow’ into armed groups or work for them on more 
or less temporary bases. There are often inducements from various directions, including 
experiences of domestic abuse or other type of socio-economic harm or hardship. The diverse 
roles of children in armed groups often goes beyond carrying weapons: children can cook, keep 
look-out, vandalise property, sell or manufacture drugs, and clean weapons, as well as 
participate in extortion, intimidation, robberies, killings, or armed confrontations. Marriage to 
or sexual partnerships with group members can also be a form of association, and lead to direct 
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involvement in armed violence. Some children are born and grow up in, or in close proximity 
to, armed groups. Research shows that general violent contexts form and frame their choices, 
possibilities, access to information, education, and so on (Dowdney 2007, Hundeide 2003, 
O’Neill and Broeckhoven 2018, Machel 1996). Sexual violence against and exploitation of 
children associated with armed groups in coalition with human trafficking networks is 
increasingly highlighted as a common practice (see O’Neill and Broeckhoven 2018). Most 
child soldiers face greater threats from inside their group than from the ‘enemy’ (Drumbl and 
Barrett 2019: 2). While these risks are generally exacerbated in a context of armed conflict, 
violence against children occurs everywhere in different contexts. 

The phenomenon that is central to this thesis is when children who are unable to claim or obtain 
victim status (including those children who from the start are excluded due to the ‘wrong’ or 
‘unworthy’ form or type of association or group) come in contact with the criminal justice 
system as offenders of crime. In many contexts, association with armed groups not recognised 
as parties to an armed conflict is an aggravating rather than a mitigating circumstance in an 
ordinary court. If a child’s association amounts to a serious crime, the state response will likely 
involve deprivation of liberty of some kind. As the criminal justice system is another area where 
children are at acute risk of exposure to violence, exploitation, and general harm (Goldson and 
Kilkelly 2013, Rodgers and Jones 2009), the phenomenon requires the attention from 
criminology. I examine the complex, contested, and potentially elusive victim status for 
children association with armed violence. 

1.2 Introduction to the case 
Association with armed groups and ‘recruitment and use’ have specific meanings to human 
rights scholars.4 The concepts – or concept – have evolved during the last two decades in 
international policy originating from both international law on armed conflict and from the 
CRC and its Optional Protocol on children and armed conflict. This policy has been translated 
into some domestic systems. Colombia has vast experience with armed violence and conflict, 
involving struggle for social justice, drug trafficking, and gang formations of various kinds. 
The experience and efforts at peaceful settlements, negotiation, reconciliation, and transitional 
justice are also wide-ranging. Colombia has ratified most international conventions, and during 

 
4 In the thesis, I generally use the term ‘recruitment and use’ as one concept capturing everything between 
recruitment in the traditional sense to more temporary ad hoc association. I understand its meaning to correspond 
with child association with armed groups, reflecting the broad definition provided by the 2007 Paris Principles: 
“A child associated with an armed force or armed group refers to any person below 18 years of age who is or who 
has been recruited or used by an armed force or armed group in any capacity, including but not limited to children, 
boys, and girls used as fighters, cooks, porters, messengers, spies or for sexual purposes. It does not only refer to 
a child who is taking or has taken a direct part in hostilities.” Many scholars have indicated that the concept of 
‘recruitment and use’ fails to capture the complexities of children’s standpoints and prefer to use ‘child soldier’ 
and ‘soldiering’ to emphasise children’s agency (see Drumbl and Barrett 2019).  
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last few decades, its governments have formulated ambitious commitments to further human 
rights. Recruitment and use as a concept has been developed in the Colombian context by the 
country’s Constitutional Court and translated into operational categories by several state 
agencies. It is thus both possible and useful to study the practical difficulties linked to the 
international child rights framework in Colombia. 

In some ways, the Colombian domestic framework seems to have gone beyond international 
law in terms of child rights and protection of children associated with armed violence. A 
comprehensive law on child rights and justice adopted in 2006 promotes welfare, restorative, 
and diversionary justice for all children in conflict with the law. The increasing awareness of 
the messy, hybrid nature of armed actors has also led to policies incorporating a broader 
framework in relation to child victims of recruitment and use by all kinds of armed groups. 
However, many policies and practices also seem to be entrenched within paradigms of criminal 
justice (see Hernandez 2020) and in the dichotomies of armed conflict/ordinary crime and 
victims/offenders (see Defensoría del Pueblo 2017a, 2017b). These classifications determine 
what kind of state responses are employed, so the mere act of classification can potentially 
result in great social harm. 

In 2020, the Colombian state recognised over 7 million victims of armed conflict.5 Fewer than 
1 percent of all registered ‘victimising acts’ were related to armed groups’ recruitment and use 
of children, and around 100 to 300 children have accessed the reintegration programs for child 
victims every year since the program was introduced in 2000.6 In 2017, the National Centre for 
Historical Memory (CNMH) published the perhaps most comprehensive study so far on 
children and armed conflict in Colombia. According to this database, the number of children 
recruited in Colombia reached a high of around 1500 a year between 2000–2003; since that 
time, this number has steadily declined and was as low as 100 in 2016 (CNMH 2017: 54), 
although other sources contradict this database and claim that the number has risen after 2016 
(see Defensoría del Pueblo 2020). The CNMH study recognised that statistics differ wildly in 
different databases and registers of different state agencies, which has been ascribed to the 
difficulty of measuring the practice of recruitment, and that the cases are likely under-reported. 
The CNMH’s study included recruitments by mainly three armed groups and a collective 
category for ‘remobilised’ groups (those groups that re-arm and re-group after official 
demobilisation), although the study counted only children recruited directly to the highest level 
of those three armed groups, and did not include children recruited to more local chapters, 
which are considered to be gangs. Other similar studies on child recruitment and use in 

 
5 See the Victims’ Unit’s webpage: “Registro Unico para las Victims,” Unidad para las Víctimas, accessed October 
1, 2020: https://www.unidadvictimas.gov.co/es/registro-unico-de-victimas-ruv/37394. 
6 See the Family Welfare Institute’s webpage: “Programa de atencion especializada para el restablecimiento de 
derechos niños niñas y adolescents”, accessed October 1, 2020: https://www.icbf.gov.co/programa-de-atencion-
especializada-para-el-restablecimiento-de-derechos-ninos-ninas-y-adolescentes-1. 



 8 

Colombia have tended to adopt a similar focus (see CNMH 2017, Defensoría del Pueblo 2006, 
Singer 2012, Watchlist 2012). Few dispute that the unrecorded numbers of recruited children 
must be high, but these other studies also fail to actively address the grey areas of armed conflict 
and cases of children being recruited into gangs for example (cf. Coalico 2013). In reality, and 
as the ‘new wars’-literature reflects, there is no clear boundary for where armed conflict ends 
and ‘common criminality’ begins (see Jiménez 2019, Schuberth 2015). The numbers of child 
recruitment presented in (especially) state sponsored reports and research can in this sense be 
described as ‘artificial numbers’. 

In Colombia, children are associated with armed groups in a myriad of constellations and for 
widely different reasons, reflecting the general literature on child soldiering. Lack of 
opportunities, economic incentives, peer pressure and threats, and domestic violence are often 
highlighted as reasons that children join armed groups in Colombia.7 Often, a combination of 
these factors is at play. In rural areas in particular, family and community ties to social and 
armed struggles also make the association to some armed groups almost natural or obvious for 
many children. In-depth studies on the practice in Colombia point out that the nature of 
involvement also differs widely. Most children seem to be used as lookouts, helpers, and in 
other types of support roles while a few are hired, forced, or groomed to carry out more violent 
attacks (see CNMH 2017, Coalico 2013). The crimes for which children are mostly arrested in 
connection to armed groups or gangs are related to “activities that sustain the economies of the 
armed groups” such as drug manufacturing or trafficking, arms possession and trafficking, and 
extortion (Defensoría del Pueblo 2017b: 6). It is impossible to say how many children 
associated with armed violence are processed as offenders within the Colombian system 
because of the blurred legal concepts involved, the prosecutorial standards of categorising 
cases, and the general set-up of the child justice system. As this qualitative research will show, 
many policy makers and practitioners alike with insights into the child justice system believe 
that the practice of child recruitment is very common, especially considering the nature and 
high rate of drugs manufacturing and trafficking (see also Defensoría del Pueblo 2017a, 
2017b). 

There are significant differences between cases involving recruited and used children in 
Colombia in regards to age, situation, and the nature of the armed group and criminal activity. 
There are blurred boundaries but also sharp edges to the concepts of recruitment and use. 
Current practices that dichotomously approach cases of children and armed groups are, 
however, highly ad hoc and problematic. Even if Colombia has incorporated the international 
policy to move beyond traditional notions of forced versus voluntary recruitment, many state 

 
7 I do not address the concepts of ‘radicalisation’ and ‘violent extremism’ in this thesis often associated with 
recruitment by armed groups (e.g., Hundeide 2003), because recruitment and use of children by armed groups 
was framed in terms of socio-economic motivations in central policy by the practitioners and reports in Colombia 
that I encountered during my field research. 
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agencies and reports, instead, unquestioningly draw a line between the obvious cases in 
connection to the most well-known armed groups and the remaining, less obvious cases. The 
political aspect of peace negotiations and demobilisation makes it convenient to accept the 
armed groups’ own hand-over of children without inquiring further about potential additional 
(and maybe ‘hidden’) cases. One agency reports that in 2017, 91 percent of the children who 
accessed the reintegration program came from ‘voluntary handover’ and only 9 percent from 
‘recuperated’ children.8 Through the case study, I explore why the systematic practice of 
excluding children as victims and criminalisation practices occur and persist. Colombia is taken 
as an example of a domestic context where there is legal and practical recognition of internal 
armed conflict as well of victims’ rights to reparations. My aim is to shed light on the blurred 
boundaries and the unrecorded children who risk being subsumed, and concealed, by the 
criminal justice system. 

Furthermore, the active steps that have been taken by the Colombian state to include certain 
rearmed and remobilised groups within the framework of the armed conflict presents an 
opportunity to study the effect of difficult boundaries of international law on children and 
armed conflicts (see Jiménez 2019). Knowledge of these effects can in turn provide useful 
insights into the state’s relationship with armed groups. In addition, Colombia is a particularly 
interesting case because the efforts of negotiation and peacebuilding can be studied during 
continued conflict and violence (in contrast, elsewhere, transitional justice measures have 
usually been put in place only after a conflict has ended). In 2002, the Colombian government 
initiated a peace process with many of the paramilitary groups, which resulted in the 
demobilisation of approximately 35,000 persons. In 2011, a general law on victims of the 
conflict was passed. In 2016, a comprehensive peace agreement was signed with the group 
FARC-EP.9 The latter agreement and the 2011 Victims’ Law have both been hailed as victim-
centred, progressive, ground-breaking transitional justice legislation firmly embedded in a 
human rights agenda (see Krystalli 2020, Sandvik and Lemaitre 2015, de Waardt and Weber 
2019). 

At the same time, in Colombia, enduring violence is stimulated and reproduced by a number 
of deep-rooted forces originating from socio-economic inequality, traumatic legacies of 
previous internal armed conflicts, and state repression. For example, in the 1970s, when many 
Latin American countries were governed by right-wing military juntas combating socialism, 
the drug industry began to boom, which greatly affected the formations and activities of the 

 
8 See the Family Welfare Institute webpage: “Programa de atencion especializada para el restablecimiento de 
derechos niños niñas y adolescents”, accessed October 1, 2020: https://www.icbf.gov.co/programa-de-atencion-
especializada-para-el-restablecimiento-de-derechos-ninos-ninas-y-adolescentes-1. 
9 The abbreviation stands for Fuerzas Armadas Revolucionarias de Colombia. FARC, with a prehistory in peasant 
organisations, was formally established in 1966. The “EP” stands for Ejército del Pueblo and was added to the 
group’s name in 1982 (see Safford and Palacios 2002). 
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armed groups, and in turn, drug trafficking began to receive increased media and political 
attention. In addition, the Colombian public and media still frequently call for harsher 
punishments, including for the ex-FARC members who demobilised after 2016. In addition, 
the Colombian governments have had long-running close relationship with the United States 
(US), unlike some other South American states (see Iturralde 2020). Colombia has cooperated 
with, and received military training and military aid packages from, the US in the war-on-
communism, war-on-drugs, and the most recent war-on-terror. US assistance has played an 
integral part in the Colombian security apparatus and counterinsurgency strategy against 
FARC-EP, for example (see LaRosa and Mejia 2012, Villar 2012). The US criminal justice 
system’s ideas and policies have thus conceivably also had an influence on Colombia’s 
domestic policy and practice (see Borda Guzman 2007). 

Scholars have also highlighted the links between the Colombian government and various armed 
groups. Within a regional counterinsurgency plan against communist inspired insurgencies, for 
example, Colombia used the support of paramilitary squads linked to emerging drug cartels to 
combat FARC-EP (see Villar 2012). It is worth studying the state responses in Colombia where 
most conditions related to muddled and hybrid armed violence and armed conflict exist, and 
where both child rights and punitive criminal justice policies have public support. The many 
complexities, contradictory elements, and ambiguities makes Colombia an especially 
interesting qualitative case-study of the puzzle of why some children involved in armed groups 
are treated as offenders despite an ascribed victim status. 

1.3 Research agenda  
The questions that have punctuated my engagement with child rights in the area of child justice 
and peacebuilding centre especially around opportunities of non-criminal justice responses, 
and these interests started before I embarked on this PhD research project. As with most human 
rights issues, work involving child rights advocacy are riddled with ambiguities and paradoxes. 
Is it possible to consider children as victims within one policy framework if they are presented 
and framed as offenders in others? If so, what are the consequences of such contradictions? 
How is a child-friendly approach, including child participation, implemented in light of conflict 
resolution models and criminal justice practises? And why do the boundaries of criminalisation 
look like they do, considering the wider state project to exercise power and convey legitimacy? 
These are some of the questions that inspired the present study and ultimately resulted in the 
central research aim and questions. The overall aim of this socio-legal case study on Colombia 
is to explore the explanations for why domestic criminalisation policy practices occur and 
persist in light of the international victim-centred framework for children. This aim includes 
highlighting and problematising paradoxes inherent in the victim-offender overlap. As my aim 
was exploratory and qualitative from the start, the research questions addressed in the thesis 
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were finalised after I conducted my field research and analysis, but they do correspond with 
my original motivations. The final questions are these: 

1. How are the legal definitions and conceptualisations problematic in terms blurred 
boundaries of what counts as armed conflicts, what counts as an armed group (as 
opposed to ‘ordinary criminality’ and gang activity), and what counts as child 
recruitment, use, and victimisation? 

2. How has policy agendas within the peacebuilding framework affected policy or practice 
within the child justice system, and in particular the diversion of children from 
prosecution? 

3. How do criminal justice principles and child rights-centred reforms in the area of the 
‘ordinary’ child justice affect judicial practitioners’ view of, and entrenched criminal 
justice responses to, children associated with armed violence? 

4. How do the paradoxes, ambiguities, and dichotomous categories of child victim-
offenders in the context of organised armed violence considering both the 
peacebuilding framework in place as well as the reformed child justice system impede 
the process of claiming victim status? 

The reflection of judicial practitioners, civil servants, and policymakers across peacebuilding 
and child justice institutions on issues relating to the treatment of children associated with 
armed violence and the victim-offender overlap were key in exploring answers to these 
questions. Text in reports and policy, including constitutional court cases, served as important 
complementary material. The research questions also reflect the broad theoretical framework 
that my analysis is grounded in. I use several critical theoretical entrances and threads to shed 
light on the relationship between law and practice, and between the criminological concepts 
and paradoxes relevant to children associated with armed violence. 

According to socio-legal theorists, in-depth studies of types and forms of law are important for 
furthering our understanding of the role of law in reforming and promoting social justice, 
including expanding legality and/or criminalisation, and how the law can serve as tool to 
control and maintain factors like class, gender, and racial inequality (Feeley 2001, Nelken 
1986). The idea that criminologists need to critically study legal norms as formal boundaries is 
uncontroversial (see Lacey and Zedner 2017), and a group of scholars has highlighted the use 
of legal pluralism and advocacy by civil society to overcome the definitional paradoxes of 
relying only on state-defined crimes in criminological studies (Barak 1991, Cohen 1993, Green 
and Ward 2000, Kauzlarich et al. 2000). Human rights can offer a framework through which 
marginalised groups can advance their rights. Arguably, the presence of transitional justice and 
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peacebuilding efforts, and the international attention brought by such efforts, has meant 
increasing influence of human rights in the field of criminal justice in Colombia.  

Scholars also maintain that criminological insights, particularly within the constructivist 
tradition, are invaluable for understanding the limitations of dominant understandings of 
international criminal law (see Aitchison 2014). Some also suggest a social harm formula10 in 
the study of state practices, such as the use of force, criminalisation, and unequal socio-
economic strategies, and of the institutions through which these practices take place (Hillyard 
and Tombs 2007). The social harm for children associated with armed violence is multi-layered 
and not just in connection to and during the involvement with the armed group: the 
stigmatisation and economic privation that follows criminalisation also generates extensive 
harm and victimisation (Chambliss and Seidman 1982, Green and Ward 2000, Grewcock 2012, 
Kauzlarich et al. 2000). The boundaries around what constitutes criminal acts and victimisation 
when children are involved in armed groups and how these children are subsequently dealt 
with are central to my study. In so doing, my research contributes to the methodological debate 
about how to do meaningful socio-logical research about law, human rights, and state practices 
that generate social harm. The main contribution of my research, however, lies in developing 
previous studies’ theoretical explanations for why problems in relation to understanding armed 
groups and obtaining victim-status persist.  

The first theoretical thread that can help explain why victimised children who are associated 
with armed violence are rejected as victims and instead criminalised assumes that new concepts 
of war and hybrid armed violence exclude most of the conflict situations in Colombia. In my 
study, I briefly engage with the literature examining these assumptions to problematise the 
legal definition of armed conflict and to explore when policy experts and practitioners reference 
one framework over another, which I will tie in with the socio-legal and criminological notion 
that we need to critically examine legal boundaries and definitions of crime. My focus on 
criminalisation sheds light on the importance of examining different, often more domestic, 
concepts beyond those closely aligned or associated with internationally oriented 
peacebuilding efforts that I will compare to traditional assumptions about crime. 

The second theoretical thread relates to entrenched criminal justice practices and 
transformation in the area of youth justice. I focus on this thread in order to go beyond macro-
level perspectives and explore the processes occurring on a meso-level within the realm of 
criminal justice. Human rights law is useful here as a pluralistic benchmark for exploring gaps 
between law in theory and law in practice, and so aid our understanding of this particular socio-
legal process. I also critically examine how the human rights agenda can be part of an 

 
10 Hillyard and Tombs (2017) argue that state crime scholars should split with criminology and instead form their 
own field labelled zemiology, which would mean that they study and frame phenomenon as harmful that are not 
always defined as criminal acts nor usually associated with deviance. 
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entrenched punitive culture. In relation to domestic child justice systems, child rights rhetoric 
has been punctuated by competing principles and ideas (Denov 2004, McAra 2017). Concern 
about the agency of children and their rights as human beings, for example, has permeated 
discussions about child justice for decades. Consideration of agency has been evoked by those 
who want more punitive justice for children (see McAra 2017). I therefore explore how judicial 
and other actors involved in the process experience reform, think about the boundaries of 
criminalisation, and how they incorporate international law and human rights principles in their 
work. I draw on previous research focusing on transformation, resistance, and drivers of change 
in practice cultures specifically developed in relation to youth justice systems (Armitage et al. 
2016, Field 2007, Case and Hampson 2019, Kelly and Armitage 2015, Souhami 2012). I also 
build on a criminal justice system analysis that combines macro-level factors with cultural and 
institutional elements to account for change in a local context (McAra 2005). This analysis can 
aid our understanding of how peacebuilding policy potentially has ‘spilled over’ and affected 
the culture of criminal justice practitioners. The inner workings of institutions at the centre of 
the criminalisation process can indicate practitioners’ possibilities and tendencies of diverting 
children from prosecution and into victim programs. 

The third and final theoretical thread that can help explain the treatment of children associated 
with armed violence concerns general conceptions of victim. The aim is to set the gap, 
ambiguity, or paradox of prescribed victim status in international peacebuilding policy against 
common criminalisation concepts and corresponding practices in domestic settings. This 
approach is strongly tied to the identified gap in the literature on children associated with armed 
violence that my research can help to bridge. Recent research on child soldiers has addressed 
how the international law and victim-centred peacebuilding policies present children as 
passive, mentally underdeveloped, and innocent (Drumbl 2012, Rosen 2019, Steinl 2017). 
They question the ascribed victim status and unprincipled reluctance by international policy 
and tribunals to prosecute children, suggesting that this view upholds (mis)conceptions about 
child soldiers and may lead to unintended harms with respect to reintegration (Akello 2019, 
Derluyn et al. 2015, Kaushik and Freeland 2019). In their purpose of promoting a more nuanced 
understanding of children’s agency, they tend to reproduce the language of a ‘faultless, passive 
victim’, inadvertently linking the victim concept with lack of agency and innocence (e.g., 
Akello 2019, Brett 2003, Nyamutata 2020, Rosen 2005, Steinl 2017). 

The critical victimological literature, on the other hand, rails against the idea of victimised 
persons as inherently passive (Bouris 2007, Christie 1986, Rudling 2019, van Dijk 2009, 
Walklate 2011). These studies have shown that this assumption in policy and scholarship 
contributes to the general difficulty of claiming victim status in courts. For members of 
populations that are frequently both victims and offenders, this assumption also implies that 
criminalisation is the more likely response when they come in contact with the state (Heber 
2011) and that this population will not be presented with the opportunity to benefit from 
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(voluntary) economic reparations or other type of support. The victimological literature, 
especially on armed conflict and ‘political’ victims, sometimes uses inherent vulnerability and 
young age (implying innocence) as triggering characteristics to exemplify when victim status 
is either administered or denied to victimised persons (e.g., Goodey 2005, McEvoy and 
McConnachie 2012). Victimology researchers, in their imaginaries of victims, have thus not 
yet properly engaged with child soldier research about the active and agency-displaying 
children. 

In this sense, neither the victimological scholarship on political victims, nor the child soldier 
accounts directly explore the child soldier’s possibility to gain victim status. Some child rights 
scholars have warned against adopting the mutually exclusive camps of vulnerable victims and 
resilient offenders, noting that children associated with armed violence have tended to be 
understood in terms of these conceptual binaries in research presentations (Denov and Akesson 
2017: 319). My contribution also lies in the incorporation of critical criminological studies’ 
conceptualisations of criminal children, which conveys how these children are readily labelled 
as ‘deviant outsiders’ (see Bernuz Beneitez and Dumortier 2018, Cohen 2011, Merlo and 
Benekos 2017, Estrada and Flyghed 2013, Muncie 2009, Smith 2011), particularly when they 
are involved with gangs (see Goldson 2011). In the case of children associated with armed 
violence, various labels (all laden with distinct deep-rooted assumptions) are at play, and each 
provides important lessons for research into state treatment of children. In other words, child 
soldier studies would benefit from incorporating insights from critical victimological and 
criminological analyses to a greater extent, and vice versa, to present a more comprehensive 
critique of state responses and practices. 

In short, the thesis explores the legal boundaries and complexities involved when children are 
associated with armed violence. International policy promotes a victim-centred approach to 
these children, and while not excluding the possibility of criminal justice altogether, it clearly 
frames the criminal justice system as a last resort and promotes alternative mechanisms and 
diversions. The research shows both the benefits and detriments with a prominent human 
rights-infused legal framework in a particular context (in this case, Colombia) that is riddled 
by internal armed conflict, and explores the tendencies of, and reasons for, specific practices 
in this domestic setting. The implied normative argument in play – that children have a right to 
be considered victims – does not hinge on assumptions of inherent innocence or passiveness. I 
assume rather that victims, children, and therefore child victims, can display both agency and 
‘activeness’, as many inevitably do during participation in armed conflict or in criminal 
activity. I advance this normative argument mindful of the qualitative differences between 
circumstances and children associated with armed violence and the valid criticism against 
treating all such cases in the same way. Nonetheless, in light of the politically constructed, 
artificial numbers and the current application of the framework, including the readiness to 
criminalise certain activities, it is an important avenue of critical research. 
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1.4 Structure of the thesis  
The thesis is based on an explorative case study design, which largely implies that the scope 
started rather wide, and subsequently narrowed through the analytical process. Chapter 2 
provides a background of the international policy frameworks and central concepts and 
introduces international law and policy both with respect to development and substance. It also 
incorporates critical commentary and socio-legal research to illuminate the tensions and 
paradoxes of legal definitions (and their assumptions) of armed conflict, armed groups, and 
grey areas of violence (2.1) as well as on child rights and child justice (2.2). Chapter 3 briefly 
introduces the Colombian political context and conflict dynamics, including recent ‘new war’ 
developments as well as recent peace negotiation practices and the most important features of 
the peacebuilding institutional framework (3.1). The legal developments and specific 
provisions on children and child rights in the domestic framework that inform and are central 
to my analysis are examined in detail (3.2). The international law serves as a benchmark to 
map gaps and discrepancies both between international law and domestic law, and between 
among law, policy, and practice. The legal concepts are also subject to critical reflection 
examined in relation to the political context. 

Chapter 4 further sets the research framework by incorporating insights from previous studies 
on child justice and victims. Theoretically, I place my study among in-depth, constructivist, 
socio-legal research addressing types and forms of law and legality. The chapter is divided in 
three parts. The first part presents the theoretical ‘entrance’ and frames the previous research 
on armed violence (discussed in Chapter 2), and introduces relevant criminological concepts 
and explains the use of human rights and legal pluralism in researching gaps between law in 
theory and law in practice with focus on state practices that generate social harm (4.1). The 
second part incorporates accounts of emerging punitive policies in a global perspective and on 
transformation-oriented practitioner cultures in local settings; these accounts are examined in 
relation to the limited Colombian research on the child justice system (4.2). The third part 
engages with previous research about how victim hierarchies and conceptions permeate and 
are dealt with in justice systems and especially in contexts of armed conflicts, including in 
Colombia (4.3). In combination with the discussions in Chapters 2 and 3, the theoretical chapter 
offers potential avenues for explaining why victimised children who are associated with armed 
violence are criminalised and fail to obtain a victim status.  

Chapter 5 then describes my methodological choices and the process through which the case 
study design emerged (5.1). This chapter describes the process of the field study and critically 
reflects on limitations and ethical considerations about doing a critical, ‘top-down’ policy 
centred study on justice for children as well as in relation to coming to Colombia from abroad 
and thus being an outsider. It also offers insights into how my materials fit together, my 
interview strategy, and how I analysed the material (5.2).  
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Chapter 6, 7 and 8 are analyses that respectively follow the three theoretical threads developed 
in the first part of the thesis. Chapter 6 examines domestic experiences of international legal 
concepts and the legalistic culture relating to armed conflict and armed groups (6.1) as well as 
‘recruitment and use’ and more specific legal mechanisms available in Colombia (6.2), and 
provides frames and background for the analyses in the subsequent two chapters. Chapter 7 
examines the child justice systems and practice, focusing on the (potential for) transformation 
in relation to justice system models (7.1) and practice cultures within key institutions (7.2). 
Chapter 8 analyses the legal victim concept in Colombia and the struggle to obtain victims 
status for children associated with armed violence, both within the peacebuilding realm (8.1) 
and beyond it (8.2). Chapter 9 summarises and discusses these findings and discusses their 
implications. 
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2 Central concepts and the international legal 
framework 

This case study is built around multi-layered, conflict-related state responses to children 
associated with armed violence. Throughout the study, I explore how and why, to a degree, the 
legal framework on armed conflict and child rights is used in practice and results in 
criminalisation or victim-recognition. The research thus centres around the process of 
criminalisation of children who have ascribed victim status in international law. This practice 
seems especially puzzling in contexts of armed conflict where traditional criminal justice 
responses are often set aside in favour of alternative transitional justice mechanisms. 

My research aim originates from muddled conflict dynamics that both researchers and state 
institutions have struggled to conceptualise. The partly progressive, partly restrictive legal 
framework on children and armed conflict with reference to International Humanitarian Law 
(IHL) and international child rights is therefore of central interest. The contradictory ideas and 
practices resulting from this legal framework are also central to the thesis. In Colombia, these 
ideas and practices can be understood by examining how the international instruments have 
been implemented and used in the emerging domestic framework. I therefore briefly give an 
overview of the discussion on the development of the international jurisprudence and tribunal 
case-law (the next chapter will then focus on how this legal framework has taken shape 
specifically in Colombia). The intersection between the international and domestic legal 
agenda(s) is thus an integral part of the research, both as a benchmark and a starting point for 
critical reflection.  

With the adoption of the Convention on the Rights of the Child in 1989, children were 
recognised as a social group in international policy, and child protection and development 
became the policy’s central principle (see Freeman 2012). The international framework on 
children and armed conflict evolved alongside the rise of the international child rights agenda. 
This framework promotes a non-coercive, victim-centred response to children associated with 
armed violence. My analysis relates to boundaries in terms of child rights and justice, but also 
to the the problem of how to think about groups such as gangs that frequently recruit and use 
children, and the potential for these groups to be part of an armed conflict.  

In this chapter, I introduce and engage with the debate on the most important categories and 
labels stemming from the legal policy relevant to the analysis, such as child soldiers, 
recruitment and use, transitional justice, and child justice. The concept of armed conflict and 
armed group are also central to my analysis. I especially draw on the scholarly commentary on 
internal armed conflicts and the ‘new wars’ and grey areas of hybrid armed violence, including 
gang violence and terrorism, as these situations are highly relevant to the Colombia case. To 
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start, I focus on a general discussion about the concept of armed groups and gangs. I then 
examine the conceptualisations and boundaries between various armed actors more closely to 
address gaps in the literature on the harms of such distinctions. The literature about trends in 
types of conflicts and groups is vast and has been investigated from perspectives from several 
academic fields. I offer a brief overview of the literature drawing on security studies, political 
science, international legal studies, and criminological scholarship on the nature of gangs to 
convey the complexity and difficulty of distinguishing armed conflict from non-armed conflict 
situations. 

2.1 Legal criteria, group categories, and hybrid warfare  
Justifications for different responses to members of armed groups are grounded in conceptual 
distinctions between what belongs to armed conflicts and what belong to ordinary crime. My 
study necessitates a discussion about what constitutes membership of an armed group.11 What 
type of action, activity, or circumstance amounts to ‘association’ with an armed group? Who 
can and will be considered recruited by armed groups that are party to armed conflicts? The 
questions of what constitutes an armed group and internal armed conflict are therefore also 
relevant. In a conflict country, like Colombia, law makers and practitioners in the field of 
peacebuilding and child justice should address these questions. Since the questions inform the 
analysis in the coming chapters, the first section provides a description of the outer boundaries 
of the legal concepts ‘armed group’ and ‘armed conflict’, focusing on the socio-legal and 
criminological debates surrounding the distinctions that the law provides. I then present an 
overview of the critical discussion on different conflicts and group categories where children 
are likely to be participants. 

2.1.1 Terminology and types of groups 
Most criminal organisations or gangs are not perceived as armed groups in the legal meaning. 
This terminology rather signals that an ordinary criminal framework applies. Terrorism is often 
an in-between category that has been framed both within the scope and outside of the scope of 
an armed conflict. Many states without armed conflicts also have special terrorist-branches 
within their ordinary court systems. In the social sciences, terrorist groups are often examined 
in relation to ‘traditional’ insurgency or guerrilla groups (see Hoffman 2017), and these have 
also been studied through frames of criminality and critical criminology (see Innes and Levi 
2017). A gang is similarly a concept that can be and has been constructed very differently 
depending on the theoretical stance (see Fraser and Hobbs 2017). Only a few studies have 

 
11 “Non-state armed groups” is the term used in the international field of humanitarian law to single out those 
groups that are parties to armed conflicts. As relayed in footnote 1, I focus on the debate concerning non-
international conflicts and non-state armed groups. 
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systematically compared different group constructs across contexts. These studies have often 
found that terms such as gangs, militias, criminal organisations, and terrorists are often used 
interchangeably to serve political and national security agendas. The nuances and complex 
phenomena of why and how groups emerge and operate are often overlooked in favour of 
calling for militarised or police responses or increased criminalisation (Ballentine and 
Nitzschke 2003, Podder 2013, Rodgers and Muggah 2009, Rodgers and Hazen 2014, Schuberth 
2015). 

The above mentioned studies also suggest that these groups are, or can be, versions of non-
state armed groups as defined in international law. Independently of label or recognition, they 
engage in organised armed violence for a variety of social, economic, and political reasons 
(Krause 2012, Rodgers and Muggah 2009, Schuberth 2015). Some researchers also suggest 
that the ambition to distinguish between them in law is often futile and could even result in 
harmful state responses. It is therefore important that research into the application and 
development of the legal framework on armed conflicts consider different groups across 
contexts, including their differences and similarities.  

Debates on international law in armed conflicts have begun to nuance our understanding of 
armed groups. International commentators have recently addressed the question of how to 
legally conceptualise groups that do not quite fulfil the requirements to be considered parties 
to armed conflicts (Kleffner 2019, see also Vite 2009). Research by the International 
Committee of the Red Cross (ICRC) have found that the activities of a distinct armed group 
rarely reach the level of intensity sufficient to be considered ‘party to armed conflict’ by the 
legal framework. It can therefore be concluded that contextual circumstances require a 
collective perspective rather than an individual one, as the operations of these groups often are 
closely connected with those of other groups (ICRC 2019b).  

Rodgers and Hazen (2014) have drawn attention to the lack of cross-study between gangs and 
the way gangs transform and create alliances with other groups. They highlight that mainstream 
gang studies across sociology, criminology, and anthropology have not communicated 
sufficiently with other disciplines and perspectives, which has led to “a failure of gang studies 
to engage with the fundamentally evolutionary nature of gangs” (2014: 7). Rodgers and Hazen 
also critically noted that the general tendency of gang studies has been to exclude certain 
variables, such as the relationship between gangs and politics. This finding is significant in 
armed conflict and post-conflict situations where groups may transform in and out of a 
recognised non-state armed group status. Again, for an individual affected person, how the 
group is classified could produce different legal outcomes, such as whether a victim status is 
administered or not.  

Criminological contributions are important in discussions on classifications of armed groups, 
and the distinction between those that are parties to armed conflicts and those that are not. 
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Criminal law and criminalisation are central in such discussions, including for concepts such 
as amnesty, impunity, accountability, and reconciliation. In turn, the norms and rationales of 
the armed conflict framework should inform the research and criminalisation debates in 
criminology. Different classifications create wide gaps in responses, not only to the group 
members, but to victims and whole communities. The possibility of negotiation with 
governments for beneficial demobilisation can also affect how armed groups act and operate, 
such as whether they recruit children or not. 

2.1.2 The legal criteria  
The definitions for armed conflicts and non-state armed groups have mostly been created with 
reference to International Humanitarian Law (IHL) which is principally codified in four 1949 
Geneva Conventions and two Additional Protocols. All four conventions include the same 
Article 3 that applies to non-international armed conflicts. These Conventions have been 
ratified by all states and are thus universally applicable. After 1949, the number of non-
international armed conflicts involving armed groups fighting for national liberation or for 
revolution increased (see Hoffman 2017, ICRC 2014), and in response to this trend, the two 
Additional Protocols were adopted in 1977. Protocol II regulates and strengthens the protection 
of victims in non-international armed conflicts. Over three-quarters of all states are currently 
party to the two 1977 Protocols. 

To be classified as an internal armed conflict (as per common Article 3 and Protocol II) requires 
that the groups involved are organised and have certain capabilities. In concrete terms, their 
members need to be “under responsible command, [and] exercise such control over a part of 
its territory as to enable them to carry out sustained and concerted military operations” (Article 
1.1).12 If the groups involved do not live up to these criteria, the conflicts are merely regarded 
as “internal disturbances and tensions, such as riots, isolated and sporadic acts of violence and 
other acts of similar nature”, as explicitly excluded from IHL by Protocol II (Article 1.2). 
Furthermore, for a conflict to be considered either type of conflict, an intensity requirement 
must be met (as established through case law by the International Criminal Tribunal for the 
former Yugoslavia).13 The intensity requirement largely entails that the armed violence needs 
to be of a protracted character and the state needs to use military force and not merely police 
force. In short, the level of organisation and the intensity requirement are the most important 
criteria for determining whether groups and conflicts trigger the application of IHL.  

 
12 For a detailed analysis of this criterion, see the Fatmir Limaj case of the International Criminal Tribunal for the 
former Yugoslavia, Judgment, IT-03-66-T, 30 November 2005, para. 94-134. 
13 See the Tadić case of the International Criminal Tribunal for the former Yugoslavia. This case is considered to 
have blurred the distinction between certain key IHL concept and opened for the possibility to include some ‘new 
war’ situations under the scope of IHL and of international criminal law (see ICRC 2000). 



 21 

In my data, references to and comments on IHL were frequent. However, I limit the discussion 
about the criteria and the application of IHL to the basics. My analysis does not require a legal 
analysis but focuses on the law in practice. A full jurisprudential account of IHL, its scope and 
development, is beyond the scope of this thesis. 

Commentators have argued that most internal conflicts around the world are insufficiently 
covered by international law, which has been largely attributed to the state-centred focus of 
IHL and the reluctance of states to internationalise domestic challenges and recognise groups 
as parties to armed conflicts (Daboné 2011, Sassòli 2004, Steinhoff 2009). Others point out 
that armed groups usually operate in secrecy because of their illegal character and their level 
of organisation is seldom known. Particularly at the outset of an insurgency, an armed group 
will rarely fulfil the IHL criteria (Sivakumaran 2012). Moreover, the role of the ICRC14 in 
promoting IHL has enabled a development of customary rules and guidelines surrounding 
issues that were not first considered within the convention and protocols (see Sivakumaran 
2012). In practice, the core role that the ICRC plays in armed conflicts, as codified in IHL, also 
makes it the most authoritative voice on armed conflict issues. The ICRC’s analysis of the 
Colombian conflict is used as a benchmark throughout the thesis.  

The ICRC works directly with the armed actors and the victims as a neutral party, and is 
therefore in a good position to assess which situations constitute armed conflicts and to 
determine how to conceptualise new armed groups (see Konoenko 2018). However, the 
mandate set by IHL of neutrality means that the ICRC can only limit the warfare, not address 
it as such (see Bradley 2020). This point could undermine ICRC’s own analyses of ‘new war’ 
situations, which can explain why the ICRC has pushed back against those who have argued 
for the broadening of the non-state armed group category in the pursuit of more transformative 
goals, including negotiation and peacebuilding (see Bradley 2020). Other commentators also 
reiterate that IHL does not govern situations of internal disturbances and tensions like riots and 
acts of a similar nature. There is thus a need to conceptualise the differences between armed 
conflict and related situations (see David 2014, Hauck and Peterke 2010). Some highlight that 
IHL, while aiming to limit the effects of armed conflict, does not provide the precise necessary 
criteria. Therefore, a case-by-case analysis is necessary of every group and conflict. Due to its 
mandate, recognition, and experience, the ICRC is the natural actor to take on this task 
(Konoenko 2018, Vité 2009). 

 
14 The ICRC is an impartial, neutral, and independent humanitarian organisation established at the origin of the 
Geneva Conventions and the International Red Cross and Red Crescent Movement. The mandate of ICRC 
includes promoting and strengthening IHL and universal humanitarian principles while carrying out activities in 
armed conflicts and other situations of violence. The ICRC has a “broad right of initiative” and the right to visit 
prisoners of war and civilian internees with no requirement for consent from the relevant state (see the ICRC 
mandate, and article 126 of the third Geneva Convention of 1949). 
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ICRC’s conflict analyses include the question of the degree of organisation and intensity of 
armed groups. These qualities depend on where, on a temporal and geographical continuum, 
the violence occurs (Kleffner 2019). Recent commentary has argued that even if the violence 
by individual groups does not amount to an armed conflict under the intensity criterion, 
coalitions and alliances between armed groups should be considered to determine the level of 
intensity. When a situation involves organised armed groups that “display a form of 
coordination and cooperation, it might be more realistic to examine the intensity criterion 
collectively by considering the sum of the military actions carried out by all of them fighting 
together” (ICRC 2019b: 40-41). This scenario is typical for the armed groups in Colombia, as 
we will learn in this chapter.  

IHL is important because of its established, universal character. Both policymakers and civil 
society actors frequently make use of IHL concepts within the fields of security, humanitarian 
interventions, peacebuilding, and transitional justice. Many have mobilised around the point 
that states’ use of force is limited and that a state cannot always respond to armed groups with 
domestic criminal policies or counter-terrorism measures (see Steinhoff 2009). While these 
safeguards seem stronger for members of parties to international armed conflicts, many agree 
that once IHL is triggered, members of armed groups should not be treated as common 
criminals, according to the spirit of common Article 3 in the Geneva Convention and 
international case law15 (see Daboné 2011). 

In many cases when IHL have applied, governments have been lobbied to negotiate with groups 
to reach a peace agreement. Victim support and reparation schemes tend to gain momentum 
around peace negotiations (Capone 2017). States are in general, however, careful not to bestow 
legitimacy to armed groups, which is why the terminology around armed groups and conflict 
is politically charged and, in turn, why IHL is applied sparsely in practice (Daboné 2001, 
Steinhoff 2009, Watkin 2004). A more attractive objective for states seems to be to enhance 
legitimacy through military coercion or criminal justice, even if taking those tacks would have 
the opposite effect in terms of lowering levels of violence and harm. On the other hand, many 
of those who argue against the expansion of the IHL’s scope warn against legitimising 
militarised use of force. As is further discussed in the next section, military-style operations 
often result in indiscriminate harm of civilians. IHL is in this sense like a double-edged sword. 
While it regulates and bestows special protection to civilians, victims, and members of armed 
groups in certain situations (especially once they stop fighting), it also permits military action 
domestically. The US is perhaps the most obvious example of when the war-label is used to 
justify a certain type of repression without complying with the protection norms.16 

 
15 Particularly in the Tadić case of the International Criminal Tribunal for the former Yugoslavia.  
16 A striking example of this is the case of Omar Khadr and the US Guantanamo Bay Detention Camp. Associated 
with al-Qaeda, Omar Khadr was 15 years old when he threw a hand grenade that killed a US American sergeant 
in the mountains in Afghanistan in 2002 during an attack. He spent a decade in Guantanamo where he was tortured 
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2.1.3 New wars and hybrid violence outside the traditional scope of IHL  
The academic attention on internal armed conflicts increased especially in the 1990s. Many 
report that such conflicts have increased considerably since World War II (see Beckett 2001, 
Buckley 2011, Ward and Bakke 2005, Wilson 1990). The period between the end of the World 
War and the 1980s is often dominated by accounts of revolutionary guerrilla groups or 
insurgencies that mobilised around ideological movements. Their aims were to overthrow 
governments and/or force them to reform political systems (see Beckett 2001). These ‘new 
wars’ were facilitated by access to lighter arms and modern communication, among other 
factors. These were supposedly less ideological, less structured and formal, and more pragmatic 
in relation to the state as well as more indiscriminate towards civilians (see Buckley 2011). 
These conflicts cast the traditional classifications in doubt and eventually prompted a 
discussion about the applicability of IHL in relation to the armed groups involved with these 
new types of wars. 

America’s so-called ‘war on drugs’ as well as the ‘war on terrorism’ brought further confusion 
about how conflicts involving non-state armed groups were conceptualised. Public policies in 
various contexts on gangs and terrorism have generally bypassed the rules of IHL in favour of 
domestic criminal justice, including special terrorism tribunals. Scholars widely agreed that the 
al-Qaeda attack on September 11 in the US marked a significant change in both public and 
academic discourse (Beck 2002, Buckley 2012, Daboné 2011, Flyghed 2005, Kleffner 2011, 
Parmentier and Weitekamp 2003, Poynting and Whyte 2012, Sassòli 2004). Moreover, recent 
organisational reports suggest that the consequences of “conflict-like situations” are worse than 
ever (UNODC 2017, World Bank 2018). Researchers also report that transnational and armed 
criminal structures are growing and constantly pose new challenges to states (Sampaio 2016), 
a point that has also been made without reference to IHL (see Krause 2013). Others emphasise 
that the threat of a war-like situation today is similarly perceived but the parties involved are 
no longer as easily defined as they were with reference to the Cold War (Flyghed 2005). 
Instead, the more complex ‘enemy’ as appearing across policy has contributed to the blurring 
boundaries between (and legitimised) military responses and other measures directed at 
terrorism and transnational organised crime (Flyghed 2005: 180). This arguably increases the 
importance of an international policy aimed at limiting the use of force and promoting human 
rights, including victims’ rights. 

The categorisation of armed groups in much of the older literature can be traced to the ‘greed 
versus grievance dichotomy’ (see Ballentine and Nitzschke 2003). The ideal type of grievance-
group is a one that rises in rebellion to an undemocratic or unwanted state to reform the political 

 
on a regular basis (see Dore 2007). He was a Canadian citizen, so in the end, his attorney accepted an 8-year 
prison sentence in Canada in 2012 to end his imprisonment in Guantanamo. He was released on parole in 2015 
and the Canadian government eventually paid him an 8 million USD settlement in a lawsuit. 
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system. Greed-groups, on the other hand, are criminal groups that use violence in pursuit of a 
desire to gain private wealth.17 However, this distinction has been criticised and discarded by, 
for example, the ICRC (ICRC 2019a). Simply noting that a group’s primary motivation is 
economic is not a reason for excluding it from an armed conflict framework and, in turn, treat 
its victims or members differently.18 Nonetheless, in practice, the distinction between ‘political 
crimes’ and ‘common crimes’ often feature in many transitional justice systems, where 
amnesty is made dependent upon the crimes being political.19 

The criminologists Parmentier and Weitekamp addressed the different classifications of 
political crimes and proposed a more extensive typology than what is usually reflected in 
criminal laws in order to encompass the “new faces” of this crime (2003: 117-18). They 
recognised that the list of crimes that can be classified as political becomes near endless, but 
argued that a definition needs to account for the “many complexities related to new tendencies 
of fluidity and internationalization” (2003: 117). The terminology ‘serious human rights 
violations’, often employed by scholars and practitioners alike to indicate political crimes, 
stems from international human rights law. This type of law places state responsibility rather 
than individual responsibility at the centre of the argument. Many criminologists argue that a 
legal pluralistic approach, which includes human rights, is better suited for the study of political 
crimes than domestic criminal law (Friedrichs 2010, Green and Ward 2000, Kramer et al. 2010, 
Matthews and Kauzlarich 2007, Michalowski 2010, Ward and Green 2016). In practice, 
questions of who to prosecute, who to pardon, and who is a victim of political crimes (or serious 
human rights violations) within a transitional justice context come down to the political will of 
the negotiating parties. 

Krause (2012) used the term ‘hybrid’ to explain that armed violence exists everywhere (not 
just in recognised conflict countries) and is inextricably intertwined with state-building and 
local political, economic, and social struggles. He argues that the war-peace distinction masks 
a reality and enables states to get away with coercive and repressive practices. This argument 
is supported by the legal tendency to exclude gangs or other groups existing within recognised 

 
17 A provision in Additional Protocol I to the Geneva Conventions arguably reinforces the greed versus grievances 
dichotomy. Its article 47 excludes “mercenaries” from the applicability of the framework. Mercenaries are 
described as actors motivated by “the desire for private gain”. However, this limitation is not directly applicable 
to non-international armed conflicts. Many commentators accordingly centre the discussion around the exclusion 
of private-gain driven groups from the IHL framework (see Buckley 2011, Hauck and Peterke 2010).  
18 ICRC have interpreted the organisation and intensity requirement in IHL in a way that renders the motives of 
armed groups (religion, economy, ethnicity, etc.) irrelevant to the application of IHL (ICRC 2019a). 
19 The difference between political crimes and common crime have notably been discussed in the case of post-
conflict South Africa (see Sarkin-Hughes 2004). The criteria used in the South African Truth and Reconciliation 
Commission included the motive of the offender, the context in which the offence was committed, the nature of 
the political objective, the legal and factual nature of the offence, the object and objective of the offence, the 
relationship between the offence and the political objective being pursued, and the question of whether the act 
was committed in the execution of an order or with the approval of the group concerned. 



 25 

armed conflict contexts from IHL and victim-frameworks (Schuberth 2015, see also Peterke 
2012). The grey-area phenomenon is, as we saw above, perceived as a great threat to the 
stability of nation states by affecting large urban areas. The characteristics of these types of 
new wars is associated with weak states with no or very limited welfare institutions and 
services. Kaldor (2013) has shown that low-intensity, muddled warfare is not necessarily a new 
phenomenon, but that armed violence can be found in the early modern period as well as 
phenomena like banditry, forced population displacement, or atrocities against civilians. 
Kaldor argued that the point of the ‘new wars’ concept is to exclude old assumptions, providing 
avenues for different types of research and placing the legal frameworks in the spotlight by 
illuminating different political agendas and logics. 

Finally, there is substantive overlap between how non-state armed groups, organised crime 
groups, and terrorist groups are understood across disciplines. Scholars have noted that the 
increasingly blurred lines between war and organised crime also involve groups with quasi-
governmental roles, usually in some form of collaboration with business or political elites (von 
Lampe 2016). Fraser and Hobbs (2017) highlighted that (at least in terms of organised crime) 
messy realities, shifting identities, and fluid economies produce forms of transgression that 
tend to fall outside political or administratively convenient categories. They also talked about 
a criminal “entrepreneurial relationship” mimicking the political economy as a form of 
unlicensed capitalism (2017: 599). In the same year, Hoffman (2017) argued that term terrorism 
is inherently and fundamentally political but should also be understood as a non-state activity, 
due to the internal regulatory frameworks that (somewhat) guide and constrict state military 
actions. However, many disagree with this latter point (see Cohen 2001, Innes and Levi 2017, 
Poynting and Whyte 2012); Cohen (2001), for example, argued for the inclusion of at least 
state-sponsored violence in the terrorism concept. 

In any case, as these discussions indicate, it is clear that armed groups evolve and are not static 
in terms of goals, means, membership, modus operandi, and organisation. Various forms of 
violence depend on the social surrounding, legitimacy and support from the community, and 
on the relationship with the state. For this reason, Krause (2012) argued against the traditional 
classifications of violence, such as routine state violence, economic violence, and interpersonal 
violence. Interpersonal and economic violence occurs within all forms of collective violence, 
and it is often hard to separate the specific motivations for particular violent acts. Perhaps 
especially in what are usually called post-conflict settings, violent dynamics are linked in 
complex ways (Krause 2012: 43-45). Members of armed groups who are primarily 
economically motivated can, for example, be closely allied with state institutions and legitimate 
politics in a variety of ways (Schuberth 2015). Some “half-political, half-criminal” armed 
groups can also be perceived by their community as more legitimate than the state (see 
Hoffman 2017: 18). Jiménez (2019), using Colombia as an example, summarised the 
“discomforting gaps” in relation to international law on armed conflict as following:  
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… one of the principal blind spots in the applicability of IHL and ICL [international criminal law] is that 
an armed conflict (whether international or non-international) may not be technically found to exist in a 
context of systemic violence by criminal syndicates, whose activities, structures and conduct may not 
exactly map onto the template of ‘armed groups’. This is all the more paradoxical in that many of the 
recruitment practices of groups such as criminal syndicates may share much in common with those of 
armed groups (2019: 55). 

In addressing the question on how (or whether) to distinguish violence that occurs within or 
outside an armed conflict, it is illuminating to examine the gang phenomenon further. The next 
section draws on gang studies from different countries, and the subsequent chapter will further 
discuss the relevance of the concepts of ‘new wars’ and ‘gang’ in the Colombian context. 

2.1.4 Gangs 
In conceptualising child involvement in armed violence, the distinction between armed conflict 
from ‘internal disturbances and tensions’ arguably obscure more than they reveal. There are of 
course, as acknowledged in the introduction, sharp edges to these blurred boundaries. 
Nonetheless, the vast grey area is not often in focus in state programs nor in research. To 
illustrate this point, it is useful to see how descriptions and categorisation of gangs in particular 
have been conceptualised in the critical literature.  

Gangs are usually explained through frames of criminality, and conventional criminological 
research most often presents gangs as a subculture of juvenile delinquency. There is a long 
tradition of gang studies, particular in the US originating from the Chicago School of Sociology 
(see Thompson and Bynum 2016). Several contributions from this school have been based on 
critical race and class theories, and focused on male working-class subcultural groups. The 
global and comparative gang literature has also grown in the last decade (see Hadgedorn 2008, 
Rodgers and Hazen 2014, see also Wacquant 2008b: 200-26). Many still use the early Chicago 
studies as a starting point (see e.g. Utas 2014). While most scholars highlight the vast 
differences and complexities between gangs that defy definitional attempts, they also agree that 
gangs are generally an urban phenomenon that becomes institutionalised in communities where 
the state is weak or absent.20 

Many observers claim that groups like gangs can offer economic opportunities, services, and 
representation when the state fails to uphold the social contract (Ballentine and Nitzschke 2003, 
Podder 2013, Rodgers and Muggah 2009, Schuberth 2015). These studies often recognise that 

 
20 Most definitions or conceptualisation of gangs remain very broad in the critical gang literature and do not 
exclude an overlap with any type of armed groups or criminal organisations. For example, Rodgers and Hazen 
(2014) land in an inclusive operational definition while at the same time recognising that the term gang “is used 
in a highly variable manner, and there is little agreement concerning what a gang is and does” (2014: 5). According 
to them, the umbrella concept of a gang will have institutional continuity independent of its membership, routinely 
engage in violent and illegal behavioural patterns, and consist of members who are often under the age of twenty-
five (Rodgers and Hazen 2014: 8). 
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groups’ relationships to communities are often both repressive and protective (Podder 2013, 
Rodgers and Muggah 2009). It has even been suggested that the ultimate aim of gangs could 
be to depose or control the government through a “coup d’street” process (Schuberth 2015, 
Rodgers and Hazen 2014, Rodgers and Jones 2009, Rodgers and Muggah 2009). Schuberth 
(2015) used the term “community-based armed groups” to avoid the label ‘gangs’. He refers to 
local gangs, but also points out that other armed groups are also often local in nature. Others 
similarly argue that in many of their current forms, gangs establish a sort of parallel state within 
a community. A territory or a neighbourhood is often associated with a particular gang that has 
established rules and fixed customs, usually also with a hierarchal system and initiation rituals 
aimed at creating a shared identity as member of the group (Krause and Milliken 2009, Rodgers 
and Muggah 2009). These characteristics indicate that gangs are not purely ‘criminal’, at least 
not according to old assumptions permeating debates on political crimes within armed conflicts 
contrasted to ordinary crimes.  

The literature on gangs demostrates the complexity and fuzzy boundaries at play when trying 
to distinguish many gangs from armed groups that are party to internal armed conflicts. 
Hagedorn (2008) argued that youth gangs are part of the same phenomenon as other armed 
groups and are often related to militias or vigilante groups (these types of group also often 
transform to or are born out of drug-trafficking organisations). Whether a gang has explicit or 
implicit political roles and aims depends on how embedded the gang is with the general social, 
economic, and political activities of its community, and this can vary from period to period. In 
Sierra Leone, for example, a research study found that the ‘gangland’ context transformed and 
adapted to the ‘warscape West African context. Gang-like structures became more (or less) like 
“cohesive militia and rebel structures”: by the end of one armed conflict (1991-2002) in Sierra 
Leone, these groups had transformed back into new urban gangs (Utas 2014: 187). The logics 
and needs to survive turned street skills into combat skills, and then vice versa.  

Utas wrote that in a context like the US, gang wars more narrowly centre around the illegal 
drug economy, while in a country like Sierra Leone, gang wars can have a much more direct 
link to upheavals in the national government. His study ascribes this difference largely to state 
absence in most areas. In addition to the transformation named above, the support-role that 
gangs play to other groups was highlighted. Both parties in Sierra Leone’s conflict (pro-
government and anti-government groups) drew support from youth gangs (Utas 2014). 

The Mexican and Central American gangs, drug cartels, and organised crime groups are also 
examples of organised violent situations comparable to armed conflict situations (Correa-
Cabrera et al. 2015, Jones 2014, Kerig et al. 2013, Rodgers and Hazen 2014, Rodgers and 
Muggah 2009). In these cases, the boundaries between war, crime, and peace are blurry 
(Rodiles 2018). The drug trafficking routes from producers in South America to the US market 
often go through Central America and Mexico and require collaborators (UNODC 2012, 
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Rodgers and Muggah 2009, Rodgers). Jones (2014), in a study on gangs in Mexico, use the 
categorisations “homegrown” gangs and “extraterritorial” organisations. The latter he calls 
third-generation gangs that can collaborate with other types of armed groups that are party to 
armed conflict, such as some of the Colombian groups trafficking drugs through the region. 
According to this study, there is a sense that the Mexican gangs represent a form of urban 
insurgency. 

Jones (2014) also found that the arbitrary label ‘gang’, used in Mexico both in relation to small 
homegrown groups as well as powerful drug trafficking organisations, carries significant social 
stigmatisation. In line with others, Jones argued that the public discourse on the gang threat is 
often coupled with the term ‘transnational’, an often hollow label (see also Hobbs 1998) but 
can be used to convey the need for harsher, often militarised responses. These responses in turn 
rest on the arguments of both the integrity and fragility of the Mexican state and its ability to 
secure its borders, especially the northern border with the US (Jones 2014, Rodiles 2018). 

Rodgers and Hazen (2014) opined that the situation with the Central American and US gangs 
is perhaps the most obvious example of gangs being framed as a serious, war-like threat, but 
have mainly been handled through criminalisation (or police raids and use of deadly force).21 
Rodgers and Hazen highlight that, in general, the term or label ‘gang’ not only drives notions 
on how the gang should function but also creates expectations about how the state should 
respond. The scholarship on the myriad reasons that gangs emerge, their changing nature, and 
the strong link to lack of state presence and social services is furthermore often overlooked in 
mass media and policy debates. Similar to the label ‘terrorism’, policymakers often simplify 
the phenomenon of gangs to evoke some kind of emotion and call for new counter-legislation 
to appear reactive in the wake of specific events or attacks (see Innes and Levi 2017). Gangs 
are also convenient scapegoats for a range of social anxieties (Fraser and Hobbs 2017, Rodgers 
and Hazen 2014).  

The moral panic-thesis in criminology (which will be discussed further in Chapter 4) suggests 
that youths, including children, can easily be pointed to as scapegoats for crime and public 
disorder as they are a special population more readily labelled deviant and potentially 
dangerous (see Cohen 2011). Youth gangs have accordingly been conceptualised as a 
“perennial source of anxiety” (Goldson 2011). The stigmatisation carried by the gang label, 
like the terrorist label, is often connected to the accompanying criminal justice responses. The 
paradox for children associated with armed violence is thus particularly obvious in relation to 
groups carrying the gang label (see Butti and Leyh 2019, see also Rodgers and Jones 2009). 
On the one hand, if children are viewed as gang members, stigmatisation and harsh criminal 
justice responses follow. On the other, if they are associated with an armed group recognised 

 
21 Most notably the Mara Salvatrucha (MS) gang and the Barrio-18 gang. 
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as a party to an armed conflict, they could be considered victims, excluded from criminal 
responsibility, and given access to socio-economic benefits. The latter option is closely 
affiliated to a human rights perspective or discourse. Because of the heightened international 
attention on armed conflict, an opportunity for a differentiated view on children, grounded in 
child rights, has unfolded within such frameworks and contexts. This ‘movement’ has resisted 
criminal justice responses for children. In the next section, we turn to international human 
rights law to better understand the role of the child rights framework in examining children 
associated with armed violence. 

2.2 The law and rights of child victims 
The creation of an international human rights system in the second half of 20th century 
modified state sovereignty in many ways. Through the adoption of declarations, signing and 
ratification of conventions, and the establishment of monitoring bodies, human rights found 
their way into judiciaries and legislatures everywhere. The concept of human rights is 
intertwined with and reciprocally influential on developing norms or the system itself (Alston 
and Goodman 2013, Robertson 2012). The transformation of the international order through 
human rights has, in turn, validated reactions and enabled sanctions against states by other 
states or by intergovernmental bodies. Human rights have resulted in the creation of a new kind 
of regime linked to broader questions of democratisation and transnational social movements 
that push governments to comply with international frameworks (Roht-Arriaza 2006). States 
hang on to most of their sovereign functions, but the basis for state control now also comes 
from international law and human rights (see Levy and Sznaider 2006). 

Generally, human rights are principles or norms protected as legal rights in international and 
domestic laws.22 Even though all rights listed in various instruments do not necessarily qualify 
as human rights according to the conceptual underpinnings, once human rights are embodied 
in a ratified binding treaty, they become international legal rights. Far from resting upon a 
narrow list of impeccable provisions, many are aspirational in nature (Griffin 2001). They are 
routinely evoked in both international forums and in national justice systems with the purpose 
of holding states or other actors accountable in a manner that was not possible before the broad 
international acceptance (Rajagopal 3003, Roht-Arriaza 2006, Simmons 2009). Furthermore, 
just like laws in general, human rights are diverse in form and have many meanings. For many, 

 
22 Some human rights treaties permit governments to derogate from certain rights in situations of public emergency 
threatening the existence of the nation (when certain IHL provisions apply, for example). Certain human rights 
are never derogable, however, among these being are the right to life, prohibition of torture and cruel, inhumane, 
or degrading treatment or punishment, prohibition of slavery and servitude, and the prohibition of retroactive 
criminal laws. The Convention on the Rights of the Child (CRC) does generally not allow for derogations. The 
rights codified in the CRC thus for example apply during armed conflict, as well as within the justice system, at 
all times. 
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they represent the possibility of justice through which marginalised groups can advance their 
enjoyment of legal rights. 

Human rights scholars have often focused on the importance of using and incorporating human 
rights law in studies on structural inequality and state sponsored abuses (Barak 1990, Cohen 
1993, Green and Ward 2004, Murphy and Green 2011, Simmons 2009, Rajagopal 2003). This 
focus has included examining how different forms of rights are interpreted, applied, or 
mobilised by different institutions and organisations. The study of how interest groups and 
organisations use human rights in a domestic legal system to protect their rights is thus central 
for human rights scholars, who have found that human rights are often used as hooks for both 
individuals or organisations – local, regional, and global – or points of reference to mobilise 
around in challenging current laws and practices. For example, Simmons’s (2009) study on 
human rights mobilisation showed the use of law in wider processes and as one important 
aspect of social regulation. She stressed that the law does not solve the problem of socio-
economic inequality that often causes the violations of human rights, but rather raises 
expectations and allows and enables demands, provocations, and paths for progress. While not 
the only tool or method, human rights arguments are used in crucial and critical junctions to 
shape domestic law, institutions, and practice (Simmons 2009). Another example to this effect 
is Ward and Green (2016)’s study on legal pluralism, human rights, and state crime. These 
authors also highlighted the many influences and contradictions inherent to law in general and 
noted that studies incorporating human rights into their frameworks are sceptical of “sharp 
binary conceptual contrasts” (Ward and Green 2016: 228). This type of study tends to contrast 
with many legal studies on International Humanitarian Law, for example, that sometimes 
emphasise the importance of distinguishing between armed conflict and ordinary crime. 

The problems with consolidating, enforcing, and upholding human rights are countless, but 
because of their important, unique form, they readily indicate good starting points for critical 
research. Human rights law can also inform and guide critical analysis. In my research, human 
rights law also occupies both of these roles. A simple condemnation of human rights laws based 
on only one or two aspects would conceivably miss basic points about social organisation, 
struggle, and conflict and leave little room for capturing alternative changes or developments. 
In my study, the legal framework thus requires specific attention alongside the system and 
professionals within that system. The importance of social demands and support for human 
rights and rights protection comprises a long-standing tradition in socio-legal studies (an 
important contribution can be found in the branch of state crime criminology presented in 
Chapter 4). In the remainder of this chapter, I will introduce and engage with scholarly 
discussion on core concepts and principles from the child rights framework that are relevant to 
children associated with armed groups and who come in contact with the justice system. 
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2.2.1 Child rights and childhood 
Children are all persons up to the age of 18, according to Article 1 of the Convention on the 
Rights of the Child (CRC). The CRC was adopted by the UN General Assembly in 1989 and 
is to date the most ratified of all the international human rights treaties (only one state, the US, 
has not ratified it), and it is arguably the most comprehensive single treaty in the human rights 
field (Liefaard and Sloth-Nielsen 2016, Steiner and Alston 2000). The Convention promotes a 
universality of childhood by recognising children as a social group (see Freeman 2012). 

The concept of childhood existed in law before it was explored and developed as a social 
category in scholarship (see Freeman 2012). The legal framework on armed conflict, developed 
with IHL in 1949, stipulates that persons below the age of 15 are prohibited from taking part 
in combat. But it was mainly with the introduction of the CRC in 1989 that childhood became 
a powerful concept in the global policy discourse, and in turn awoke scholarly attention on 
child rights (see Hamilton and Abu El-Haj 1997, Holzscheiter 2011). In other international 
legal contexts, childhood and child rights surfaced only in highly basic terms and were often 
grouped together with other vulnerable characteristics. With the CRC, children became 
subjects under international law, which seems to have prompted the debates on agency, 
responsibility, and vulnerability we see today (see UNICEF’s website). 

Others highlight the emergence of the field of childhood studies (mainly in the 1970s and 
1980s) as the forerunner for the comprehensive child rights framework (see Freeman 2012). 
The criticism of the perspective viewing children merely as “becomings”, or human beings in 
the making, mobilised a new sociology of childhood around development models and theories 
(see Ariès 1962, Corsaro 2005, Jenks 2005, James and Prout 1997). Such theories have in 
common the view of children as human agents capable of expressing their views and being 
heard. The assumptions in the body of child soldier-studies generally fit well in with these 
theories (e.g., Denov and Akesson 2017, Drumbl and Barrett 2019). The CRC also incorporates 
an accumulation of various theological and philosophical perspectives and is in this sense a 
compromise on many issues. The interest and development theories are especially visible in 
the global child rights advocacy with a foothold in the CRC (Freeman 2012, Kehily 2009).23 

Simmons (2009) has demonstrated the wide mobilisation for child rights by governments, 
which she perceived as having to do with the belief that children represent little threat to any 
political regime and that the rights in the CRC appear uncontroversial in principle. These ideas 
are exemplified by the increased prohibition and condemnation of harsh forms of child labour 

 
23 Four of the principles in the CRC are considered the general ones that permeate all the areas, or frameworks, 
relating to children. These are the non-discrimination/equality principle (all children are entitled to the same rights 
without discrimination of any kind) in article 2, the best interests of the child-principle in article 3, the principle 
of survival and development in article 6, and the principle of participation/inclusion in article 12. Rights under the 
CRC are furthermore commonly divided into three categories: protection rights; provision rights; and participation 
rights. 
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after the adoption of the CRC. In turn, the increased prohibition is ascribed to the awareness 
that children are easily used in armed conflicts and that this use amounts to great social harm, 
not only for the children but for societies at large. The awareness is channelled through 
processes of reporting on the compliance of CRC by states and activism by child rights 
organisations (Simmons 2009: 358). She also pointed out that the CRC has also been deployed 
in even more “controversial” areas, including reforming juvenile justice systems or opposing 
police brutality against young people (2009: 357). 

Others have pointed out that, for a myriad of reasons, child rights are among those that have 
proven the most difficult to implement (see Goldson and Muncie 2015b, Steiner and Alston 
2000). The dependency of children on adults and institutions and their limited opportunities for 
pursuing individual actions and processes within state system are, notably, at the heart of such 
reasons. Some have proposed that the CRC, especially the age limit of 18 years old, reflects a 
western cultural and social concept of childhood and that this contributes to the lack of 
compliance (see Steiner and Alston 2000). Two areas that are often used to exemplify the 
difficulty of the universal 18 age limit are child justice – or the criminal responsibility of 
children – and children involved in armed conflict (see Bentley 2005). The widespread 
reluctance by states to adhere to the fixed age definition in child justice is often enveloped in a 
criticism that this limit is arbitrary. Bentley (2005) pointed out that the lack of resources to 
implement child-friendly justice as well as domestic traditions of criminal justice undermine 
the notion of universal childhood as promoted by the CRC. Others, in relation to the 
conceptualisation of child soldiers, note that levels of maturity and cognitive abilities are not 
fixed and that treating all children the same is harmful to among other things their psychosocial 
recovery (see Drumbl 2012, Rosen 2019). 

The view that child rights should be more nuanced to hold greater sway and offer better 
protection is not controversial. Other variables in relation to childhood are thus important in 
studies about child rights (see Freeman 2012:17). However, although childhood is a social 
construct, the arbitrariness of the definition as such is not a reason for denying the specific 
rights attached to childhood. There are powerful motivations for distinguishing children as a 
group and using clear (if arbitrary) definitions. The fact that children are excluded from 
democracy is perhaps the most obvious argument to this effect (see Nolan 2011). Moreover, 
domestic legal systems or mechanisms dedicated to children often group the category of 
children in with the category of youth. The term ‘youth’ has no claim to a universal definition.24 
Various definitions often, but far from always, overlap with the definition of children. The 

 
24 The UN has no common definition for youth. For example, the UN Department of Economic and Social Affairs 
defines youths as aged 15 to 24, while the UN Security-Council Resolution 2250 on Youth, Peace and Security 
refers to term as those between 18 to 29. Moreover, the African Youth Charter defines youth as those 15 to 35. 
Operational definitions of youth within the European Union vary but generally involves the age groups of 15 to 
24 or 15 to 29. 
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recently adopted UN resolution 2250 on Youth, Peace and Security notably distinguishes 
children from youth (youth is 18 to 29 year olds), conceivably in order to avoid undercutting 
the child rights framework.25  

Many scholars highlight that the problems facing teenage children are often the same for young 
adults. Both groups belong to one of the most intensively governed sectors, for example. 
Goldson, a criminologist who mostly studies youth in Europe, wrote that young people “carry 
a peculiar burden of representation” (Goldson 2011: 3). Children of certain classes, families, 
or schools are particularly subjects of moral panic and outrage discourse. Children and young 
people are often conceptualised as “both the cause and the product of wider social problems 
and moral malaise” and thus held at the centre of discussions around “a corrosive ‘excuse 
culture’; the clamour for rights without associated responsibilities; and, ultimately, the ‘out of 
control’ progeny of an amoral and utterly dysfunctional ‘underclass’” (2011: 3). Other 
criminologists have similarly noted that the term ‘youth crime’ often channels the common 
anxiety of a contemporary society in decay (Estrada and Flyghed 2013: 12). Some have 
conceptualised this fear in terms of child offenders as representing ‘scapegoats’ for the public’s 
anxiety (see Merlo and Benekos 2017). In relation to children and armed conflict, Denov and 
Akesson (2017) have pointed towards the same issue: children associated with armed violence 
have often been constructed as “inherently troubled, victimised, and perpetually at risk” (2017: 
2). 

The criminological account here seems to challenge the idea that the problems necessarily lie 
with discourse around children in the CRC. In practice, protection rights seem to be especially 
readily set aside for calls on more responsibility for teenage children (see Goldson 2011, 
Muncie 2005, 2008). Recent scholarship on armed conflicts instead tends to argue that the 
international construct of children “as traumatized, dependent, helpless, and the objects of 
assistance, rather than agents of their own welfare” (see Denov and Akesson 2017: 2) as driven 
by the CRC further reinforced the discourse around war-affected children as ‘risky’. Denov 
and Akesson also, however, highlight that the recent scholarship challenging this construct may 
risk overemphasising children’s resilience. Nonetheless, the paradox of how children are both 
overly governed and punished as well as portrayed as vulnerable and in need of protection (or 
saving) is central here. Similarly, an ambiguity has also been noted in relation to courts’ 
handling of children throughout modern history: children tend to “receive the worst of both 
worlds” (Bernuz Beneitez and Dumortier 2018: 36, Dumortier 2018: 9-10). The criminological 
accounts of a punitive culture around teenage children and gangs are thus absent in the recent 
writings on child soldiers that challenges the approach focusing on victimisation and victim 

 
25 Note that CRC promotes domestic systems to extend the child framework to young adults. This point has been 
emphasised by its monitoring body, the Committee on the Rights of the Child in relation to child justice (see its 
General Comment 10, 2007). 
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status. I develop these ideas further in Chapter 4, but first, it is necessary to introduce the 
framework that has enabled their victim status in the first place. 

2.2.2 Children and armed conflict 
Two policy frameworks within the realm of international child rights are of importance to this 
study: the children and armed conflict-framework and the child justice framework. These two 
frameworks overlap in the sense that the general principles in the Convention on the Rights of 
the Child inform each of them.26 They are separate frameworks because they reference different 
areas of law.  

According to Robertson (2012: 299), children (relatively recent subjects of human rights law) 
were omitted from the older rights declarations because they were considered the property of 
their parents, and Article 24 of the Geneva Convention IV codified one of the first child 
protection principles for children below the age of 15. The Additional Protocol I strengthened 
this principle further and established the foundation for the prohibition in international law of 
recruitment and use of children to take part in hostilities. In line with the development of the 
CRC came the first global reports on the effects that violent contexts have on children. In 1996, 
the UN published a report by the appointed expert Graça Machel, entitled ‘The Impact of 
Armed Conflict on Children’ (commonly known as the Machel report). This report is 
perceivably the first piece in what is now known as the policy framework on children and 
armed conflict.27 

Since the time of the report, the framework on children and armed conflict has been developed 
on issues such as sexual violence against children, attacks against schools and hospitals, and 
abduction of children. The UN Special Representative on Children and Armed Conflict has 
differentiated “recruitment and use of children” as its own issue area, and this terminology has 
become common for describing the process of when a child is included as member or works 
for an armed group. Machel also conceptualised and clarified what ‘association with armed 
groups’ entails in her report (I discuss this issue further in the next section). The Machel report 

 
26 Article 38 of the CRC deals with children and armed conflict. An Optional Protocol to the Convention on the 
involvement of children in armed conflict from 2000 is also part of this framework. Articles 37 and 40 of the CRC 
deal with child justice. Arguably, the two frameworks meet in article 39 on the issue of child victims and their 
right to physical and psychological recovery and social reintegration. However, while the article mentions victims 
“of armed conflicts” as well as victims of “any form of neglect, exploitation, or abuse”, it does not mention victims 
of crime explicitly. 
27 The Office of the Special Representative on Children and Armed Conflict was established as part of the UN 
human rights monitoring system upon Machel’s recommendation. It serves as the leading UN advocate for the 
protection and well-being of children affected by armed conflict. Its mandate was created by the General Assembly 
(Resolution A/RES/51/77) following the 1996 Machel report (see childrenandarmedconfllict.un.org). The UN 
Security Council has in relation to this mandate issued 12 resolutions on children in armed conflict: 1261 (1999), 
1314 (2000), 1379 (2001), 1460 (2003), 1539 (2004), 1612 (2005), 1882 (2009), 1998 (2011), 2068 (2012), 2143 
(2014), 2225 (2015) and 2427 (2018).  
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came out at the same time that the perception of ‘new wars’ was increasing (she mentions 
“modern warfare” – 1996: para 4). Machel highlighted poverty and marginalisation as the main 
reason behind recruitment and use of children. 

Before the CRC and the Machel report, states had only IHL to go on when designing their 
responses to children participating in armed violence. The CRC repeats the language of the 
Additional Protocols but brings all the additional specific child rights to the mix.28 The 
recruitment and use of children in armed conflict was furthermore criminalised by international 
criminal law, a related and more recent legal area to IHL. The Rome Statute of the International 
Criminal Court in 1998 includes the “conscripting or enlisting children under the age of fifteen 
years into armed forces or groups or using them to participate actively in hostilities” as a war 
crime (Article 8e(vii)). The Statue reinforces the distinction made in IHL and specifically 
excludes “situations of internal disturbances and tensions, such as riots, isolated and sporadic 
acts of violence or other acts of a similar nature” (Article 8f). The International Criminal Court 
(ICC) has no jurisdiction to prosecute any person under 18 years of age (Article 26. See also 
the Office of the Prosecutor of the ICC, ‘Draft Policy on Children’, June 2016). Commentators 
have pointed out that the law on children and armed conflict banning the use of children to 
‘participate actively’ leaves the door open for interpreting the use of children to carry out 
support tasks as a different category (Robertson 2012: 300).  

The international legal framework on children and armed conflict provides a strong indication 
that it is a grave violation to recruit or use children in armed conflict. Machel promoted the 
idea that when children participate in transitional justice mechanisms, it “must be primarily as 
victims and witnesses” (Machel 2010: ix, xii). The Special Representative on Children and 
Armed Conflict identifies “recruitment and use” as a grave violation of children’s rights and 
indicates that children are victims of recruitment and use in armed conflict. Furthermore, the 
Paris Principles (2007) are set of guiding norms on the protection of children from unlawful 
recruitment (for an in-depth analysis of these instruments, see Drumbl 2012). These principles 
make up an important, detailed policy piece in the children and armed conflict framework. 
They promote the ban of the participation, including recruitment and use, of children under 18 
in armed forces or armed groups. They explicitly stipulate that children should be considered 
“primarily as victims” and “not only as perpetrators” (see principle 3.6). Commentators have 
concluded that “the international community is progressively moving towards a position 

 
28 The protection thus appears much stronger for children under 15, but since the adoption of the CRC and its 2000 
Optional Protocol on the involvement of children in armed conflict, the protection has extended to all children. 
Moreover, the 2000 Optional Protocol to the CRC on the involvement of children in armed conflict prohibits any 
recruitment of children under 18 into any non-state armed group: “[a]rmed groups that are distinct from the armed 
forces of a State should not, under any circumstances, recruit or use in hostilities persons under the age of 18 
years” (Article 4.1). The Optional Protocol furthermore encourages all states to “take all feasible measures to 
prevent such recruitment and use, including the adoption of legal measures necessary to prohibit and criminalize 
such practices” (Article 4.2). The International Labour Organisation’s Convention on the Worst Forms Child 
Labour also prohibits any “forced or compulsory recruitment of children for use in armed conflict” (Article 3a).  
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where” children’s involvement in armed groups “is seen as unlawful” and “flatly impermissible 
with the affected children projected as afflicted victims” (Drumbl and Barrett 2019: 1). The 
framework however remains vague specifically on the point of criminalisation (demonstrated 
and discussed further in the next section). 

Children recruited and used children by armed groups are often identified by the term ‘child 
soldiers’. Some international organisations, such as Save the Children, have employed the term 
and specifically included “…children recruited for sexual purposes and forced ‘marriage’. It 
applies to all children in armed forces and armed groups, regardless of whether they have been 
forced to join, or appear to have done so voluntarily” (Save the Children Alliance 2001). 
UNICEF has also extended the definition of child soldier: “any child – boy or girl – under 18 
years of age, who is part of any kind of regular or irregular armed force or armed group in any 
capacity, including, but not limited to: cooks, porters, messengers, and anyone accompanying 
such groups other than family members. It includes girls and boys recruited for forced sexual 
purposes and/or forced marriage” (see UNICEF fact sheet with reference to the Paris Principles 
2007: 2.1). The Paris Principles employ the term “children associated with armed groups” 
(2007: 2.1). 

UNICEF’s definition indicates that the term applies also to children in groups outside the scope 
of IHL, which suggests that children recruited by armed groups outside the armed conflict 
framework could be defined as child soldiers. This approach is not obvious considering the 
language in the legal texts, such as the CRC. Article 38 merely references the “rules of 
international humanitarian law applicable… in armed conflicts which are relevant to the child”. 
The Optional Protocol to the CRC on children and armed conflict does not include any 
definition of an armed group, apart from that they are different from state armed forces (see 
Article 4), although the Paris Principles refer to the Optional Protocol in relation to how armed 
groups are to be understood.29 The question of how to conceptualise children involved with 
armed groups in grey areas thus remains unanswered.  

If we consider the selected conflict-focus by the Special Representative of the Secretary 
General on Children in Armed Conflict, most grey areas are seemingly excluded. The Special 
Representative reports that there are approximately 14 countries with armed groups recruiting 
and using children,30 and these countries include Afghanistan, Iraq, Yemen, Myanmar, 
Somalia, Nigeria, and Colombia. This list notably excludes many violent situations around the 
world, like the violence and illegal armed group activity and conflict around the diamond trade 
and exploitation of the rainforest in most countries in Equatorial and West Africa (see 
Boekhout van Solinge 2014). Mexico, the Central American countries, and the US are also 

 
29 See footnote 28.  
30 See website: https://childrenandarmedconflict.un.org/where-we-work/, last accessed December 2020.  
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home to particularly violent gang situations where recruitment of children occur (see Rodgers 
and Hazen 2014). 

The children in armed conflict framework has blatantly been the most influential within 
peacebuilding and transitional justice processes, where states have recognised the existence of 
an armed conflict, negotiated, and attempted some form of peaceful settlement with non-state 
armed groups. Transitional justice has generally enabled a different form of justice than 
criminal justice. 

2.2.3 Children and transitional justice 
Originally, transitional justice mainly encompassed the question of how democratic successor 
regimes dealt with human rights abuses of their authoritarian predecessors and the need for 
post-conflict accountability (see Bell 2009, Kritz 1995, Roht-Arriaza 1990, Teitel 2002). The 
term gradually came to encompass a range of security sector reforms, wider societal reforms 
including restitution, restoration, and reparation efforts to victims, as well as truth finding-
commissions, and some forms of legal responses to mass atrocities (see Roht-Arriaza 2006). 
Transitional justice efforts were expanded to post-conflict contexts with varied successes.31 
Transition justice is not the same as the more general term “peacebuilding”, which is also often 
used in conflict and post-conflict policy. Transitional justice has been conceptualised as a 
peacebuilding project, however, it goes further than (and embodies the aim to consolidate the 
conflict between) ‘peace versus justice’ (see Sharp 2014). In 2004, the UN Secretary General 
issued a report entitled ‘The Rule of Law and Transitional Justice in Conflict and Post-Conflict 
Societies’ that provided a broad definition: “the full range processes and mechanisms 
associated with a society’s attempts to come to terms with a legacy of large-scale abuses, in 
order to ensure accountability, serve justice and achieve reconciliation” (UN Secretary-General 
2004: para. 8). 

In the case of children, observers have noticed that it is now increasingly viewed as 
inappropriate and undesirable to have a criminal justice response to children involved in armed 
conflict (see Drumbl 2012 for a detailed account on the exact positions of the international 

 
31 At first, legal responses in transitional justice systems usually included broad amnesties, and criminal 
prosecutions were only brought against high-level commanders for the most serious crimes, if at all (Roht-Arriaza 
2006), which was justified by the notion that criminalisation would hamper reconciliation and peace. Historical 
processes also demonstrated that if one of the parties to the conflict is considerably more dominant than the other, 
the former usually enjoyed complete immunity (Leebaw 2008). These observations led the international 
community (which increasingly intervened in post-conflict situations) to come up with schemes for situations 
where amnesties are legal and desirable and for when criminal trials are necessary. The schemes were based on 
both humanitarian and human rights law. Transitional justice further evolved to include a range of legal routes 
and mechanisms. In 1993 and 1994 the ad hoc International Criminal Tribunal for the former Yugoslavia and the 
International Criminal Tribunal for Rwanda were established. In 1998, the Rome Statute created the International 
Criminal Court and codified many aspects of the criminal justice side of transitional justice. 
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tribunals), and children have (at least in most internationally overseen transitional justice 
processes) been excluded from criminal trials. The children and armed conflict framework, 
however, does not explicitly eliminate the possibility of a transitional or criminal justice 
response to children who commit crimes as members of armed groups. The framework favours 
a victim-approach but also references alternative forms of justice. The Machel report for 
example promoted a victim-approach to children, but added:  

This does not minimize the importance of accountability for children who become perpetrators. 
However, it does mean finding ways, within the context of child and human rights instruments, to redress 
the wrongs these children have suffered while they also make their redress to their communities (Machel 
2010: ix, xii).  

This double message in relation to criminalisation by the framework is also prominent in the 
Paris Principles, which stipulate that although children should not be prosecuted by an 
international court or tribunal (principle 8.6), other transitional justice measures could be 
appropriate as long as they are child sensitive (principle 3.8). The Paris Principles focus on 
child protection and child-adapted programs with focus on the psychosocial needs of children 
for the purpose of reintegration and rehabilitation. While warning against the treatment of 
children as scapegoats if they come in contact with justice systems (principle 8.11), domestic 
criminal justice responses are not excluded as a possibility. The Principles advocate a child-
specialised demobilisation process before a criminal justice response, but add that when such 
a response is necessary, children must be treated in accordance with the international 
framework, especially the CRC and the other international standards for juvenile justice. 
Restorative justice, social rehabilitation, and special protection are core principles. Alternative 
judicial proceedings must be sought whenever possible (principle 3.6 and 3.7, see also principle 
8.8 for another reference to child justice).  

Both the Machel report and the Paris Principles appear to set some store by child justice, and 
the international child justice-framework was developed because of the inevitable risk of grave 
violations against child rights within justice systems.32 However, the numerous reports every 
year from UN agencies (such as the High Commissioner for Human Rights, UNODC, 
UNICEF, and many others) that document abuses in the area of criminal justice33 indicate that 
the international child justice project is not unfolding according to plan (see General Comment 
10 by the Committee on the Rights of the Child 2007). 

 
32 See the development of the child justice framework in the form of the UN Standard Minimum Rules for the 
Administration of Juvenile Justice from 1985 (Beijing Rules), the UN Standard Minimum Rules for the Protection 
of Juveniles Deprived of their Liberty from 1990 (Havana Rules), the UN Guidelines for the Prevention of 
Juvenile Delinquency from 1990 (Riyadh Guidelines), and the UN Guidelines for Action on Children in the 
Criminal Justice System from 1997 (Vienna Guidelines).  
33 New resolutions aim to regulate and raise further awareness, such as the UN Model Strategies and Practical 
Measures on the Elimination of Violence against Children in the Field of Crime Prevention and Criminal Justice 
from 2014. 
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As reviewed above, several scholars have questioned the peacebuilding policy on child soldiers 
as being too simplistic and not accounting enough for children’s agency and criminal 
responsibility (see Derluyn et al. 2015, Drumbl 2012, Steinl 2017, Rosen 2005). This criticism 
is partly grounded in participatory research on child soldiers that found certain aspects of 
involvement in armed struggle are perceived of as empowering (see Bernal 2000, West 2000). 
This research reported that interviewed children who had been involved with armed groups felt 
there were a number of benefits for their mental and social development. The criticism of the 
victim-approach is also based on constructivist research that highlights the problematic 
tendency to understand war-affected children through dichotomous, simplified frames (see 
Denov and Akesson 2017). The international framework’s approach is furthermore challenged 
on the point of criminal responsibility: any attempts to reintegrate children back into their 
communities will likely fail if they are not held to account in some way first (see Drumbl 2012).  

The assumption here seems to be that children who are framed as victims will not benefit from 
victim status, but rather be harmed by it. This implicit assumption, at least to some degree, also 
reinforces the notion that the victim-status hinges on characterisations such as passiveness and 
lack of agency, and that some form of criminal justice may be better suited to deal with the 
complexities at play. Drumbl (2012) argued that the approach advocated in the Paris Principles 
is underdeveloped in terms of criminal responsibility. He said that children formerly involved 
with armed groups are presented in the Paris Principles as “being owed many obligations, but 
posits them as owing very few,” (2012: 114) and that the weakness in the framework lies in 
children being portrayed as passive victims. He calls for more consideration of the victims of 
violence committed by children and claims that the “principles dance around their justice 
concerns” (2012: 115). Maintaining that adult criminal trials are inappropriate, Drumbl argued 
that the portrayal of children as victims spoils their participation in current transitional 
accountability mechanisms, such as truth commissions, welcoming ceremonies, cleansing 
rituals, or community service requirements, and that participating in these activities would be 
beneficial for children and their communities. Drumbl has elsewhere clarified that “transitional 
justice initiatives other than criminal trials” can play positive roles in reintegration and better 
accommodate the victim-offender overlap of such children. He added that discussions “should 
not be occluded by conversations regarding the criminal responsibility of minors for 
international crimes” (Drumbl and Barrett 2019: 12). Similarly, like the Machel report, other 
scholars have referred to child-friendly justice as a response that could more adequately deal 
with the complexities of children being involved with armed groups (see Derluyn et al. 2013, 
2015).  

Before the child justice framework is described, one further challenge to the prospects of 
children to claim victim-status and avoid criminalisation must be discussed, and this problem 
has to do with the terminology ‘recruitment and use’ used in policy. For the crimes often 
referred to as ‘international crimes’ (war crime, crimes against humanity, and genocide), as 
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codified in the Rome Statute, no amnesty can be issued. As we saw, recruitment and use of 
children is considered a war crime (Article 8e(vii)). Because of this association to war crime, 
child recruitment and use has become a contentious area in many transitional justice processes. 
The framework for children and armed conflict has promoted using 18, rather than 15, as an 
age limit for children. In their designs of justice responses, transitional systems have thus had 
to navigate between condemning anyone over the age of 15 who committed the war crime of 
recruiting children under 15, for which no amnesty can be administered. At the same time, by 
the current statutes, all children under 18 should be treated foremost as victims but without 
necessarily omitting their criminal responsibility. In is not surprising, therefore, that most 
transitional justice systems to date have tended to exclude children within their jurisdiction (see 
Kononenko 2018). 

A recent case before the International Criminal Court (ICC) concerns the consideration of 
victimisation and experiences as a child soldier on future criminal conduct.34 Scholars note that 
this case is significant because it is the first international trial to “pursue an indictment against 
an individual who was both a victim and perpetrator of child soldiering” (Nyamutata 2020: 
254, see also Nortje 2017). The discussion about criminal responsibility for adults is not central 
to my research questions. Nonetheless, interesting points about victim status and children’s 
agency have been raised in relation to the case (see Drumbl 2016), and I come back to the case 
briefly in Chapter 4. 

2.2.4 The concept of recruitment and use 
While the inclusion of recruitment of children under 15 as a war crime undoubtedly was meant 
to deter the practice, it has created some practical challenges. By pairing the broad term 
‘recruitment and use of children’ with one of the most serious crimes, this inclusion likely 
results in practical limitations that endangers children’s claims to victim status. The risk is that 
only the most obvious cases of child recruitment will be given attention. For example, a child 
over 15 who works for an armed group but still resides at home might not be deemed worthy 
of attention (see Butti and Leyh 2019). The additional investigative work that comes with a 
case associated with a potential war crime will be a practical consideration. In addition, 
considering the previous discussion of the limitations IHL brings in terms of armed groups, it 

 
34 The Ongwen case before the ICC provoked discussions and presented a complex legal dilemma for international 
criminal law in relation to child soldiers. The case is still on-going at the time of this thesis being written. Dominic 
Ogwen was arrested in 2015 and prosecuted by the ICC for international crimes (including recruiting and using 
children) that he committed as an adult and commander of the Lord’s Resistance Army in Uganda. His defence 
invoked his victim status and trauma as a former child soldier, as he was abducted by LRA rebels when he was 
14 years. The prosecutor acknowledged that Ongwen had been victim but, contrary to previous ICC case law 
establishing a ‘continuous’ victimhood, argues that the linkage becomes ruptured between his past, as a child 
soldier, and his present as a former child soldier. His victim status is thus rather ‘discontinuous’ and is not a valid 
defence, according to the prosecutor (see Drumbl 2016, Nyamutata 2020). 
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is not hard to imagine that entrenched traditional notions of recruitment (i.e. abduction or 
forced recruitment, see Brett 2002) will play a role in these decision-making processes.  

The less visible forms of recruitment and use closer to the grey areas of warfare is highly likely 
to be excluded from a transitional justice framework. Commentators as well as legal and policy 
texts (with some exceptions) have traditionally talked of ‘forced recruitment’ and ‘voluntary 
recruitment’ (Brett 2003), which are tied together with conceptualisations of the greed versus 
grievance dichotomy in relation to armed groups. Forced recruitment has been associated with 
abduction, threats, or sale of children by groups with political motivations. The term also 
implies that the child leaves the family and community to live in the group camp. In contrast, 
voluntarily recruitment is generally accorded to economic incentives. However, the children 
and armed-conflict policy have underlined that children join armed groups for mixture of 
reasons and the element of voluntary choice is redundant. These ideas are reinforced by the 
fact that Office of the Special Representative for Children and Armed Conflict separates the 
category of abduction with that of recruitment and use, which was first clarified in the 1996 
Machel report: 

It is misleading… to consider this [economic motivations] voluntary. While young people may appear 
to choose military service, the choice is not exercised freely. They may be driven by any of several forces, 
including cultural, social, economic or political pressures. … Some children feel obliged to become 
soldiers for their own protection. … Often such children join armed opposition groups after experiencing 
harassment from government forces. Children themselves may volunteer if they believe that this is the 
only way to guarantee regular meals, clothing or medical attention. … Child participation may be difficult 
to distinguish as in some cases whole families move with armed groups (Machel/UNGA 1996: para 38-
41) 

The wide definition for recruitment and use is thus grounded in the awareness that the reasons 
that children become members of armed groups vary widely depending on individual, group, 
and contextual factors. A 2010 UN policy report also highlighted the fact that children often 
do not live with the group, leave school, nor wear uniforms or other symbols indicating their 
membership (Guide on International Human Rights and Humanitarian Law on Children in 
Armed Conflict 2010). This report also pointed out that many children undertake support tasks, 
or are recruited for only short periods, making it difficult for observers to determine if they are 
part of armed groups. Finally, many children turn 18 during the time of involvement and thus 
forgo the special status they have in law and policy as children. Recently, the UN has also 
reported that the risk of children joining armed groups increases when their family members 
are absent — other in the family may be dead, in prison, or away working or fighting (UNODC 
2017). A recent UN University study has also showed that membership in armed groups is 
“rarely dichotomous (e.g., “member” or “non-member”), but rather is fluid, even with many of 
the most violent terrorist groups” (O’Neill and Broeckhoven 2018: 19). It was noted that this 
fluidity seems particularly obvious in communities where children are living alongside armed 
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groups. In such context, irregular and informal collaborations are common between group 
members and others, including children. 

The common understanding within the international child rights framework is that children 
associated with armed violence are first and foremost victims due to the harsh environments 
that shape them. However, the paradoxes and entrenched limitations in the law coupled with 
the practical difficulties during the implementation phase make the alternative justice system, 
criminal justice, a real possibility for children associated with armed groups.  

2.2.5 Child justice  
According to international laws, states hold the primary responsibility for protecting children 
from violence (e.g., CRC: Article 19). Yet, children often encounter the state in ways that 
exacerbate exposure to violence and harm. The risk of secondary victimisation is high when 
children come in contact with the justice system as victims, witnesses, or alleged or recognised 
offenders (see UNODC 2015). The costs are especially high when children are deprived of 
liberty in police custody, pre-trial detention, in prison, or any other form of containment (see 
de Graaf et al. 2016, Méndez 2015). In fact, detention is often identified as a breeding ground 
for recruitment into armed groups. Research shows that military detention (i.e., when the state 
military seizes and detains someone) is a brutal experience for children, who become more 
prone to use violence afterwards (UNODC 2015, SRSG 2011, Singer 2005). According to the 
legal framework, military or terrorist courts, or any other adult legal measures, are therefore 
not appropriate responses to children who commit crimes in the context of armed conflict or 
otherwise (CRC: Articles 37 and 40, General Comment 10 by the Committee on the Rights of 
the Child 2007). 

With the rise of the human rights system, the rights of children in the criminal justice system 
came to prominence in the 1980s and 1990s (see Dumortier 2018, Kerner 2008, Muncie 2013). 
The most important instrument is the Convention on the Rights of the Child. Most of the other 
specific instruments are non-binding guidelines of best practice cutting across all features of a 
child justice system.35 Although international instruments are somewhat vague and lack 
regulation on many contentious issues, these instruments are (arguably) particularly consistent 
with regard to a commitment to age-appropriateness (i.e., the minimum age of criminal 
responsibility), the importance of diversion and alternative measures to prison, and the 
imperative of rehabilitation and reintegration. Many commentators reason that the principles 
of a child justice36 system are distinct from those of an ordinary criminal justice system 

 
35 For example, the UN Standard Minimum Rules for the Administration of Juvenile Justice from 1985 (Beijing 
Rules). See footnote 32 for the full list.  
36 Child justice is also known as juvenile justice or youth justice in many domestic jurisdictions. Juvenile justice 
is notably the term used in the US and youth justice is the common term in the EU and the UK. The language 
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(Committee on the Rights of the Child 2007, Fottrell 2000). Others note that the framework is 
sufficiently general to accommodate both welfare-based systems and traditional justice-based 
systems (Kilkelly 2008, McAra 2017). Because of the domestic nature of criminal justice, child 
justice systems vary greatly in form. 

However, justice for children is rarely a priority on the human rights agenda of state parties. 
This practice may be explained by historical and cultural bias against, and oppression of, 
certain populations. Children in the justice system commonly suffer multidimensional 
disadvantages and multiple and intersectional discrimination (see Nolan 2011). Deeply-rooted 
inequalities, such as stigmatic attitudes, can often lead to systematic discrimination by the 
justice system (Committee on the Rights of the Child 2007; Fottrell 2000). Moreover, 
principles such as retribution, containment, and exclusion often seem to prevail, and 
deprivation of liberty still tends to be among the most common responses within child justice 
systems around the world (see UN Global Study on Children Deprived of Liberty 2019).  

The Committee on the Rights of the Child have also often found that states frequently apply 
child-unfriendly responses that include sentences of imprisonment. Scholars have found that 
child justice tends to be a politicised issue at risk of being entrenched within ordinary criminal 
justice paradigms (see McAra 2005). Many have noted that the advocacy for child rights in 
child justice has increased as a way to counter some punitive crime policies, especially after 
the 1990s (see Dumortier 2018). In Chapter 4, I pick up on some of these findings in my 
analytical approach for studying the Colombian child justice system.  

To summarise this chapter, many commentators agree that it is highly difficult to conceptualise 
armed groups, as these change in nature and operate for a mixture of reasons, often with 
complex political and economic motivations. Gang or terrorist labels are employed in policy 
to justify more criminalisation rather than evoking a transitional justice or peacebuilding 
framework, even if such groups are described as posing a war-like threat. In Colombia, as we 
shall see, criminal gangs and ‘narco-terrorists’ are popular terms to refer to the actors in the 
‘new wars’. It is furthermore also a complex endeavour to conceptualise children associated 
with such armed groups. While there is danger in treating all groups and children in the same 
way, as doing so leads to stigmatisation and pathological criminalisation and other coercive 
state interventions, it is also difficult to maintain a distinction between those groups that are 
party to armed conflicts and other groups. These distinctions are particularly problematic in 
relation to the treatment of children. The international policy on armed conflict has 
conceptualised children associated with armed groups as primarily victims, but without 
completely dismissing criminalisation as a response. In the next chapter, I will show the 

 
varies slightly across different offices within the UN system as well, but since the CRC promotes the term child 
– not youth or juvenile – it is arguably the best-suited term. 
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relevance of these conceptualisations and frameworks in relation to the Colombian context and 
legal frames. 
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3 Colombia’s conflict, peace, and justice 

Colombia has long and varied experiences of violence and armed conflict involving struggle 
for social justice, political power, control over natural resources, and a lucrative drug 
production and trafficking. Notably, the conflict between the state armed forces and the armed 
group Fuerzas Armadas Revolucionarias de Colombia (FARC-EP) is considered one of the 
longest internal armed conflicts37 in the world (see Weber and de Waardt 2019). The enduring 
violence is reproduced by a number of deep-rooted forces often originating from traumatic 
legacies of previous internal armed conflicts and state repression. Colombian state responses 
to popular demands for land reform, political participation, access to education, health and 
other social services have tended to be punitive and repressive in nature; at the same time, 
Colombian governments in the last few decades have incorporated reconciliatory 
peacebuilding efforts. The experience of peaceful settlements through negotiations and 
transitional justice are thus wide-ranging.  

Colombia has also signed and ratified most international and regional conventions and treaties, 
and recent governments have formulated ambitious commitments to respect, protect, and fulfil 
human rights. Colombia also has an ambitious modern constitution providing all Colombians 
many political, civil, social, economic and cultural rights. This constitution was adopted in 
1991 as part of a political process aimed at expanding democracy and reducing the multiple 
and historical causes for political violence. Article 44 gives specific status to child rights. Since 
the adoption of the new constitution, a comprehensive domestic framework has evolved 
promoting child rights in the area of child justice as well as for children in armed conflict. 
“Recruitment and use” as a concept has been developed within the Colombian context by the 
Constitutional Court and into operational categories by several state agencies. 

In the first part of this chapter, I highlight some of the Colombian conflict dynamics that 
contribute to the difficult task of conceptualising children associated with armed groups. 
Children have been and are still victimised because of these dynamics, and face a risk of being 
treated differently by the state depending on which group they were part of (and some other 
factors). In the second part of this chapter, I present relevant parts of the Colombian legal and 
institutional system, including a description of the process of the child justice system and its 
diversion mechanism, “the principle of opportunity”. I scrutinise the concepts of recruitment 
and use, ‘dissociated children’, and child victims in Colombian law and policy. These 
descriptions will give the reader a better appreciation and understanding of the context and 
complexities that make up the case study. 

 
37 Roughly dating from 1964, see Sánchez Meertens 2018.  
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3.1 A history of armed violence  
Colombian society is often described as paradoxical, fragmented, and divided (Bushnell 1993, 
Gomez 2000, LaRosa and Mejía 2012, Safford and Palacios 2003, Tate 2007), and many 
narratives portray a vicious circle of a violent history. The paradox is rooted in the tensions of 
the highly conservative, religious (mainly Roman Catholic), elitist society with a violent 
colonial past and many diverse, strong autonomous regions. Colombia’s liberation from Spain 
and its unification into a single nation was a gradual process that took place from 1810 to 1850. 
Despite high levels of poverty and economic inequality, Colombia is classified as a middle-
income economy and is one of Latin America’s largest economies (LaRosa and Mejía 2012). 
Colombia is also a longstanding democratic nation with many progressive qualities, but where 
widespread socio-political, armed violence has been (and still is) a constant presence. This 
violence is the reason that some say that Colombia is often misrepresented as a stable 
democracy (see Villar 2012).  

In contrast with many other Latin American countries, Colombia had only a short period of 
military dictatorship (1953 and 1954) after years of profound political crisis associated with 
widespread outbursts of violence. The period between 1946 and 1958 later became known as 
‘La Violencia’ (see Appendix 1 for a timeline), when intense rivalry between the two 
dominating political forces, the liberal and conservative parties with their respective allies, 
erupted into nationwide conflict. The conservatives represented a ruling political class with 
hegemonic control over the government for long periods and a traditional land-owning elite 
with strong ties the Roman Catholic Church. The liberals represented mid- to small-scale 
farmers, modern businesses, and an emerging force of industrial and plantation workers 
organised into trade unions. La Violencia ended in late 1958 with an agreement stipulating that 
the two dominant parties would take turn in government and equally distribute the higher 
positions in the state bureaucracy. Around a quarter of a million people were killed during La 
Violencia (see LaRosa and Mejía 2012, Villar 2012). Safford and Palacios (2003) referred to 
the period around La Violencia as characterised by “mafia violence”, highlighting the 
widespread, diverse type of violence inextricably linked with the local economy and 
interpersonal violence (2003: 351-53). According to their analysis, the aim of the violence 
shifted from political to a “criminal economic enterprise.” 

3.1.1 Guerrillas, paramilitaries, and state-sponsored violence 
Several guerrilla groups surfaced as a direct result of the political agreement that managed to 
subdue La Violencia, among them the Fuerzas Armadas Revolucionarias de Colombia (FARC-
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EP).38 FARC-EP is associated with agrarian-communism (fighting for peasantry and land 
reform). The Ejército de Liberación Nacional (ELN) was formed in 1962 by university 
students, teachers, and catholic priest and is still active today. The 19 of April Movement (M-
19) and the Ejército Popular de Liberación (EPL) also formed during the 1960s. These groups 
were originally considered urban guerrillas following the revolutionary doctrines of Che 
Guevara (see Safford and Palacios 2003). These groups grew in numbers and capacities to 
attack the country’s security forces in many places. The period between 1960 and 1990 has 
been called the “armed conflict period of Colombia” when traditional guerrillas or insurgents 
struggled to transform the social order and the state (Safford and Palacios 2003: 354). 

This period in Colombia was also when drug cartels were formed and became wealthy and 
powerful (for example the Medellín Cartel, founded and led by Pablo Escobar). Alliances and 
ruptures between the cartels and guerrillas, inspired formations of other types of paramilitary 
groups and networks that were employed to protect landowners and avenge killings, extortions, 
and kidnappings (LaRosa and Mejia 2012, Safford and Palacios 2003, Gómez Buendía et al. 
2003). The Colombian state responded to the guerrilla groups by declaring states of emergency 
for many years and implementing military and police operations. Extrajudicial killings, forced 
disappearances, and illegal detentions of suspected and imaginary guerrilla sympathisers were 
also practices associated with the military.39 These state crimes affected different categories of 
human rights defenders (see LaRosa and Mejia 2012, Villar 2012). Human Rights Watch later 
wrote in a report on Colombia that extrajudicial killings committed by the military “constitute 
one of the worst episodes of mass atrocity in the Western Hemisphere in recent decades” (2015: 
1). For their part, the guerrillas frequently employed tactics such as kidnapping and extorting 
landowners and other businesses. Other actions often employed by the insurgents were blowing 
up high-voltage power lines causing major power cuts, blocking highways, imposing a ‘war 
tax’, and declaring national and regional ‘armed strikes’, forcing shop owners to close and bus 
and river transportation companies to cancel their services. 

 
38 FARC was formally established in 1966. The “EP” stands for Ejército del Pueblo and was added to the group’s 
name in 1982 (see Safford and Palacios 2002). 
39 Later, between especially 2002 and 2008, Colombian army brigades extrajudicially executed civilians to give 
the impression that they were successfully combating the guerrillas. The practice had been going on before 2002 
but had simply been branded as killings of civilians. The scandal known as the false positives-scandal implicated 
the President at the time, Uribe. The scandal broke in Colombian news in 2008 but years prior, on several 
occasions, the UN High Commissioner for Human Rights in Colombia together with local NGOs had alerted the 
government about these extrajudicial executions, including direct links to President Uribe (see Volkmann 2012). 
The victims were often peasants and those thought of as guerrilla sympathisers. Some were young men or children 
from the cities who were promised paid work in the countryside. Their bodies were dressed up and armed as if 
they had been members of FARC-EP and reported as deaths of enemy combatants from armed confrontations. 
Human Rights Watch’s report condemned these large-scale military killings and also indicated that prosecutors 
were investigating more than 3,000 extrajudicial killings and around 800 army members, mostly low-ranking 
soldiers, had been convicted. 
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Cartels and landowners as well as multinational companies are often named among those taking 
advantage of the political instability, for example by hiring armed groups for protection, or by 
using armed groups to drive away the population or eliminate other obstacles (see Villar 2012). 
Gómez Buendía et al. (2003) wrote in an UN research report that from the start, the different 
paramilitary groups began to compete with the guerrillas for the various illegal “riches”. Many 
groups were initially funded by the Medellín Cartel, but subsequently expanded their source of 
funding from “other narco-trafficking groups; mining companies, especially emerald ones; 
medium and large landowners and commercial owners of different regions; political leaders 
and some members of the public forces” (2003: 59). This diversity of origins, motivations, and 
alliances reflects the heterogeneity of the conflict dynamics in Colombia.  

Several of those paramilitary, self-defence, and vigilante groups officially unified under the 
umbrella command of Autodefensas Unidas de Colombia (AUC) in 1997. AUC was a 
formidable apparatus and aided the expansion of the activities of region-based paramilitary 
groups and their control across the country, including dominating territory to compete with the 
cartels and the guerrillas over the drug trade and illegal mining (see Gómez Buendía et al. 2003, 
Romero 2003). AUC enjoyed partial support from the military, including high ranking military 
officers, and from local and regional politicians (see Cardenas et al. 2018, Garay-Salamanca 
and Salcedo-Albarán 2012, Gómez Buendía et al. 2003, Romero 2007, Sánchez-Moreno 
2018).40 While the largest guerrilla group, FARC-EP, had up to 20,000 fighters at the end of 
the 1990s, the network AUC possibly had as many as 35,000 (LaRosa and Mejia 2012). When 
the paramilitaries moved in to take territory left behind by the retreating FARC-EP and ELN, 
tens of thousands of people were killed and displaced.  

The armed conflict intensified with the emergence of drug cartels and AUC in terms of battles, 
casualties, and forms of war tactics that affected primarily civilians. AUC especially targeted 
trade union and community leaders, journalists, human rights activists, politicians, and those 
who called for just wages, better working conditions, and land reforms (see LaRosa and Mejia 
2012, Tate 2007). Some suggest that the main targets of the paramilitaries were guerrilla 
sympathisers and left-wing party members (such as the Union Patriótica-members41) rather 
than the guerrillas themselves (see Safford and Palacios 2003). There are numerous reports 
including witness accounts of the involvement of the Colombian army in massacres of villages 

 
40 The governor of Antioquia at the time, Uribe, who became president in 2002, endorsed the formations of 
neighbourhood watch organisations, the ‘Convivir’, which were established and promoted via a decree (1994) by 
the Ministry of National Defense and gained legal recognition via the congress. The justification was the need for 
the state to act more forcefully in response to guerrilla activity. Convivir were later pinpointed as one of the origins 
of AUC (see Sánchez-Moreno 2018).  
41 Some of the commanders and members of the early version of FARC-EP signed a peace agreement in 1984 and 
transitioned into a legitimate political party, the Unión Patriótica. However, Unión Patriótica was persecuted and 
annihilated — many of their presidential candidates and congress members were murdered, and many other 
members fled into exile. After this, in the 1990s, FARC-EP’s role as a militarised armed group became explicit 
(see Safford and Palacios 2003). 
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where the paramilitaries were looking for guerrilla sympathisers where guerrilla combatants 
sometimes passed through or had historical ties with the inhabitants due to the lack of state 
presence (CNMH 2015, Sánchez-Moreno 2018, Valencia 2007).  

The connection between the armed forces and the AUC units across Colombia was also 
highlighted by many Colombian and international human rights organisations, as well as by 
the monitoring bodies of American Convention of Human Rights, Inter-American 
Commission, and the Inter-American Court.42 A number of successful litigations against the 
Colombian state before these bodies concluded that Colombian state was responsible for 
massacres, forced disappearances, extrajudicial killings, and other human rights violations in 
relation to crimes committed by the paramilitaries.  

In the early 1990s, the term ‘narcoterrorism’ appeared on the global agenda, employed mostly 
to refer to the drug cartels and “the left-wing terrorist groups in Colombia”, meaning many of 
the guerrilla groups (see Hoffman 2017: 18). Villar (2012) explained that the term 
narcoterrorism replaced references to socialist-terrorism after the fall of the Soviet Union and 
the general weakening of the socialist blocs. The term has also been used in relation to a range 
of practices in Colombia, including the state’s own involvement (see Schultze-Kraft 2018). For 
example, the high level of corruption within the law enforcement apparatus in relation to cartels 
and guerrillas or the military support of paramilitary operations funded by drug trafficking, fit 
under the term ‘narcoterrorism’ according to Villar (2012). He furthermore highlighted that the 
US Defence Intelligence Agency (and other US actors) spurred on the idea of a “left-wing 
narco-terrorist conspiracy,” which helped draw the line between, and present the picture of, the 
Colombian government (which had support from the US government) as the “good guys” and 
FARC-EP and such actors as terrorists (Villar 2012: 145-46).43 

3.1.2 Hybrid wars and youth gangs  
While the major drug cartels saw a decline in the 1990s (which at first shrunk the resources of 
the armed groups), other armed groups are, as we now know, structurally linked with drug- and 
other types of illegal trafficking (see LaRosa and Mejía 2012, Romero 2007). The 
paramilitaries, united under AUC, acquired enough members and control that they could be 
said to have national reach. Until the demobilisation of AUC from 2003-2006, the 
paramilitaries presented themselves as legitimate self-defence organisations. In some parts of 
Colombia, these groups also gained political and popular support and became accepted as 

 
42 See e.g. Inter-American Court of Human Rights, Case of the 19 Merchants v. Colombia, Judgment of 12 June 
2002. 
43 In 1997, FARC-EP and ELN were placed on the US Department of State’s list of Foreign Terrorist 
Organizations. AUC was added to the list in 2001, when the US Secretary of State, the US Ambassador to 
Colombia, and the US State Department Counterterrorism Coordinator issued public statements that lumped 
FARC-EP in a category with groups such as Al-Qaeda in the wake of the September 11 attacks (see Isacson 2003). 
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public actors, despite the reports of massacres, murders, and drug trafficking. The 
paramilitaries have also been described as the most elusive actor during this time, and they 
became a typical “irregular war” party (Safford and Palacios 2003). In many cases, their modus 
operandi was similar to the guerrillas, and a few of the demobilised or other former members 
of guerrilla groups also joined paramilitary groups. The distinction between guerrillas and 
paramilitary groups is difficult to draw, I do not adopt a definition of either type of group in 
this thesis but discuss the issue further at the end of section 3.1.4. For example, in Urabá and 
Cordoba, some paramilitaries were ex-EPL members. Some paramilitaries were also “purely 
local” and consisted of young people in the community (Safford and Palacios 2003: 365). 

The guerrillas were also increasingly perceived to have transformed into hybrid actors. Many 
noted that the guerrillas of Colombia in the 1990s and 2000s lacked a strong political agenda, 
and they were instead known for their “localism” and tendency to (revert to) “banditry” 
(Safford and Palacios 2003: 364). It is possible that their political aspirations were expressed 
in their relationship with and control of local governments. Safford and Palacios write that 
these guerrillas were once “groups of altruistic peasants and university students seeking to 
accelerate social change” but “the present guerrillas now are a prosperous military enterprise 
with paid combatants” (2003: 364). Hoffman (2017: 18) furthermore uses the Colombian drug 
cartels’ alliances with FARC-EP and ELN as examples of the “gray area phenomenon,” when 
cartels forged strategic alliances with guerrillas and both types of groups employed violence 
for political ends, attempting to subvert Colombia’s electoral process and undermine 
successive governments. Colombian NGOs have documented various collaborations between 
these groups and with their local communities (e.g., FIP 2014). 

The circumstances of the local Colombian local context are important for understanding the 
conflict, such as urban area “fragmentations” referring to highly segregated suburbs and city 
districts and the areas with widespread poverty that had no or precarious social services, and 
no tangible state presence (Gómez Buendía et al. 2003: 60). A UN study showed that some of 
these areas were completely under the controls of paramilitary or guerrilla groups.44 Frequently, 
the guerrillas/paramilitaries quelled or absorbed local gangs to establish a certain order in 
different communities. The study also noted the use of “terrorism and other sociological 
actions” to change the attitude among the community towards the state (Gómez Buendía et al. 
2003: 60).  

The conflict, especially after the 1990s, is often presented as “new violence”, “new guerrillas”, 
or “new wars” in the literature (Safford and Palacios 2003: 360-64, Romero 2007). Before the 

 
44 The chapter “the war in the cities” in the aforementioned UN study from 2003 described the phenomenon of 
violence in the urban areas of Colombia and observed a number of components enabling this type of conflict, 
including wide support networks that assisted with propaganda, information sharing, recruitment, financial 
support, etc., as well as tactical and logistical operations such as attacks, extortions, robberies, etc. (Gómez 
Buendía et al. 2003: 60). 
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1990s, the economic and social inequalities, and the violent history mixed with the new drug 
trafficking business, shaped a particularly violent subculture in Colombia. Safford and Palacios 
highlights the involvement of marginalised youths: 

Large-scale unemployment, economic insecurity, and social marginality underlie the sinister turn of the 
drug trade in the enterprise of Pablo Escobar. For poor youths, opportunities opened for employment as 
assassins. And as murder came to be seen as a solution for a wide variety of problems, and indeed as a 
standard mode of employment, there emerged a subculture that considered violent death commonplace 
(2003: 362). 

All prominent armed groups in Colombia have been recorded as recruiting and using children. 
Children and youth are believed to be involved with “urban militias” to a great extent, even 
making up the majority of members (see Denov and Marchland 2014: 332, see also Butti and 
Leyh 2019). Dowdney (2007) made a similar observation in relation to his case study of 
children and youth involved in Medellín’s organised armed violence. Gangs (bandas 
delincuentes), alongside other armed actors, were found to have struggled for control over 
neighbourhoods (barrios or comunas) and especially recruited children. According to 
Dowdney, the motivations of the groups for recruiting children were a mix of political, 
economic, and practical reasons (2007: 4-9). The organisation Watchlist (2012) estimates that 
tens of thousands of children have been involved with armed groups in Colombia in one way 
or another since the start of the conflict. In 2012, for example, Watchlist suggested that the 
number of children involved with armed groups was somewhere between 5000 to 14,000. In 
2014, the Special Representative on Children and Armed Conflict reported around 80 verified 
cases but maintained that recruitment and use of children has remained a widespread 
phenomenon that it is difficult to monitor (see also Capone 2016, Singer 2012). 

In 1993, with the death of Pablo Escobar, youth gangs involved in drug trafficking that had 
previously been under his control began to re-establish themselves independently. Paramilitary 
groups have since then made advances on these areas to expel militias and gangs linked to the 
guerrillas. As a result, territorially defined gangs have either become subordinate to the control 
of paramilitary groups, or if a gang is particularly strong, become partners with them (Dowdney 
2007: 49). Dowdney’s study also finds that some of the youth gangs of Medellín participate in 
a type of conflict more associated with a “militarised and hierarchical” structure compared to 
the gang conflicts of El Salvador and Honduras or the “institutionalised gangs” of the US or 
South Africa. The reason is the close proximity of the Medellín gangs to other armed groups 
in Colombia. The Medellín gang conflict is however less militarised and hierarchical than the 
conflict of “their paramilitary counterparts from the same city” (Dowdney 2007: 58-60). 

3.1.3 Political negotiations and transitions to peace  
The different labelling of armed groups relates to changes in international and national political 
agendas (see Hoffman 2017). FARC-EP, ELN, and AUC in particular have been assumed to 
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be party to armed conflicts in the international policy framework on children and armed 
conflict. Colombian governments, on the other hand, have not always recognised the violence 
as internal armed conflicts. Since the 1960s, rather than adopting a discourse of peacebuilding 
and reconciliation, many governments have adopted US-inspired rhetoric of a war-against-
terrorism (see Borda Guzman 2007, Isacson 2003).45 Even so, in 2002, the Colombian 
government began to negotiate with the paramilitary group AUC only a year after the group 
was added to the US State Department’s list of foreign terrorist organisations. Colombia’s 
president at this time, Álvaro Uribe (2002-2010), allegedly supported paramilitary practices 
during his time as governor of Antioquia.46 Uribe simultaneously ran a campaign against 
reconciliation with FARC-EP. Like many other Colombian politicians, he frequently called for 
harsher criminal justice responses to members of guerrilla groups. His mano-dura (iron-fist) 
politics47 made him popular, and he was re-elected in 2006 (see Borda Guzmán 2007, LaRosa 
and Mejia 2012) while the discourse around guerrillas as ‘narco-terrorists’ continued. Under 
Uribe’s presidency, the military and police anti-guerrilla capacity was strengthened and FARC-
EP were heavily targeted and pushed into the country’s corners, and several of their top 
commanders were killed. Uribe’s presidency ended in 2010, but he ran for and won election to 
the Senate in 2014. From this position as Senator, Uribe ran an aggressive political campaign 
against the 2016 Peace Agreement between the government and FARC-EP.  

Following negotiations with AUC, a transitional justice system was set up called “the Justice 
and Peace system”, which allowed members of AUC to disarm and demobilise. The Justice 
and Peace system was one of many attempts by different Colombian governments to find a 
negotiated solution to armed conflict through transitional justice.48 Under this system, 
approximately 30,000 members of AUC disarmed and demobilised between 2002 and 2012. 
The Justice and Peace law (Ley 975 de 2005) following AUC’s negotiation and initial 
demobilisation, was signed in 2005, and temporary court chambers were set up within 

 
45 However there are important exceptions: between 1988-1994, two consecutive presidents (the conservative 
Virgilio Barco and the liberal César Gaviria) initiated peace processes with four small guerrilla groups, leading to 
negotiated agreements of their disarmament, demobilisation and members’ reincorporation into civilian life. In 
1998, President Andres Pastrana, conservative, inspired by other peace agreements in the neighbouring region, 
such as El Salvador in 1993 and Guatemala in 1996, began negotiations with FARC-EP. These however failed in 
2002 after a series of kidnappings (including of children), bomb attacks on civilian targets, and reinforcement of 
FARC units. During the negotiations, FARC-EP had taken illicit advantage of the safe zones they had been 
granted, spurring strong public opposition. The right-wing president succeeding Pastrana in 2002 was Alvaro 
Uribe, a big landowner and a long-standing and outspoken enemy of the FARC-EP. 
46 See footnote 40.  
47 Uribe’s campaign slogan included ‘Mano Dura’, meaning firm hand or iron fist. In general, mano dura-politics 
is often associated with zero tolerance policing. In Latin America, zero tolerance has been described as a 
continuation of pre-democratic policing. Comprising a range of practices and internal regulations that most Latin 
American police have been acquiring since the colonial era, the modern zero-tolerance policies also empower the 
police to carry out detentions for a wide range of subjectively defined activities and behaviours, from “vagrancy” 
to “suspicion of criminal intent” (see Unger 2009). 
48 See footnote 45. 
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Colombia’s ordinary justice system. Unlike previous demobilisation efforts that promised 
amnesty in exchange for demobilisation, this law contained more sophisticated transitional 
justice components. To be granted amnesty or reduced sentences, ex-combatants had to 
cooperate during trials in the form of truth-telling, offering reparations to victims, and 
promising not to revert to criminal activity, as well as give evidence against the “most 
responsible” group commanders (Articles 1-4, 10-11, 29).  

While child rights and children’s special status is recognised in the Colombian Constitution, 
by the Constitutional Court, and in a child rights law from 2006, the category ‘children’ was 
only dealt with in general terms in the Justice and Peace framework. Many also criticised 
Article 64 in the Justice and Peace Law for enabling de facto impunity for crimes of recruitment 
and use of children (see Capone 2016). The Justice and Peace system has furthermore been 
widely criticised by many commentators for the minimal victim participation during the 
negotiations between AUC and the government and the minimal truth-telling by ex-combatants 
(see Human Rights Watch 2010, ICG 2014, Inter-American Digest 2017, OAS 2007, Porch 
and Rasmussen 2008, Restrepo and Muggah 2009, Uprimny 2011). Capone (2016) concluded 
that the number of children who benefitted from, or participated in, the Justice and Peace 
system was conspicuously low.  

In the aftermath of strident criticism against the Justice and Peace system, a new law (Ley 1448 
de 2011) was drafted and adopted in 2011 under the next government. This law is known as 
the Victims’ Law and sets up for comprehensive reparation programmes that combine 
individual and collective reparations with land restitution. Article 3 of the Victims’ Law defines 
victims as:  

…those persons who, individually or collectively, have suffered damage for events that occurred as of 
January 1, 1985, as a consequence of violations of International Humanitarian Law or serious and 
manifested violations of the International Human Rights norms, which occurred during the internal 
armed conflict.  

The Law also provided a series of rights for victims and established accountability for 
perpetrators, and was recognised as leading and progressive in the field of transitional justice 
(see de Waardt and Weber 2019, Weber 2017). Elsewhere, this law has been described as 
“symbolic and impossible to implement” (Robinson 2013, Weber 2019). By 2019, more than 
9 million victims had registered and over 7 million had been officially recognised as such by 
the Victim Unit, the state agency in charge of coordinating the state measures for victims. 

In 2012, President Juan-Manuel Santos (2010-2018) formally initiated peace negotiations with 
FARC-EP, and these took place mainly in Havana, Cuba (see timeline in Appendix 1).49 A 

 
49 The majority of the negotiations were secret, but on their behalf, in 2012 the UN Development Program and 
Colombia’s National University hosted a forum in Bogotá to receive input and proposals from civil society about 
the first item on the negotiation agenda, land and rural development. More than 1300 participated from over 500 
organisations and about 400 proposals were submitted. The same type of forum was organised for some of the 



 54 

comprehensive peace agreement between the Colombian government and FARC-EP was 
presented in September 2016. A controversial referendum took place in October when a slight 
majority voted no to the agreement.50 The government went ahead and, after some adjustments, 
signed a final agreement with FARC-EP in November, which was ratified into law later the 
same month. It contains six parts: rural reform; political participation; illicit narcotics; victims; 
end of conflict; and implementation. 

The 2016 Peace Agreement created a new transitional justice system51 (which did not replace 
the old system) first and foremost for FARC-EP (although not exclusively, just as the Justice 
and Peace system could be used by other armed groups). As specified in the 2016 Agreement, 
a special peace jurisdiction as part of new system has been set up. While the old Justice and 
Peace system was managed from the ordinary permanent criminal courts but regulated by the 
special-status law, the new system created a separate special-status tribunal. The 2016 
Agreement built on some of the previous framework in relation to dismantling old paramilitary 
structures and emphasised the need for ex-combatants to participate in truth-telling (see 
Articles 3.4.4 and 5.1.2 part III: 48b, 74). Old AUC paramilitary structures can therefore, 
alongside FARC-EP, continue to have access to reintegration schemes with several social and 
economic benefits, and so can former members of other groups like ELN and EPL.52  

Former FARC-EP members in the ‘process of reincorporation’ are eligible for monthly 
stipends and financial contributions for projects and business start-ups (2016 Peace Agreement, 

 
other points on the agenda as well. A website was also set up where organisations could submit proposals. 60 
victims also participated directly in Havana. A series of regional forums and peace roundtables (‘Mesas 
Regionales de Paz’) organised by the Colombian parliament for victims also took place. Thousands of concrete 
proposals resulting from these forums were presented to negotiators in Havana (see Capone 2016). The Santos 
government also began negotiating with ELN. However, increasingly, reports on an upsurge in violence, including 
by ELN and dissidents from FARC-EP, in the areas where FARC had stronghold, have hampered the negotiations 
(Tate 2016, Insight Crime 2018). 
50 In the referendum on the peace agreement in October 2016, a slight majority of Colombians, 50.21 percent, 
voted ‘no’ (against 49.78 percent who voted ‘yes’, with a difference of fewer than 55,000 votes). Abstention was 
higher than 60 percent. The referendum consisted of a single question that voters had to approve or reject: “Do 
you support the final agreement to end the conflict and build a stable and lasting peace?” (Gallego et al. 2019). 
Two sides campaigned during the weeks preceding the referendum. The ‘Yes’ campaign was supported by the 
political left, centre-left and centre, led by President Santos (2010-2018). The most prominent campaigner for the 
‘No’ vote was the Centro Democratico, a right-wing party led by current senator and former president Uribe. The 
referendum seemingly “deeply divided the Colombian society” (Gallego et al. 2019). 
51 The full name of this system is ‘Sistema Integral de Verdad, Justicia, Reparación y No Repetición’ with a special 
peace jurisdiction called ‘Jurisdicción Especial para la Paz’. 
52 The Colombian Reintegration Agency now has three different routes under its mandate. The first (termed 
‘reintegration’) came with the Justice and Peace process for AUC and entails a number of benefits. The new route 
set up in the FARC-Agreement is known as “reincorporation”. This route is of a more collective character; 
however, former group members need to have been accredited as demobilised after January 2003 by the 
Operational Committee on the Surrender of Arms (CODA, ‘Comité Operativo de Dejación de Armas’) or the 
Office of the High Commissioner for Peace. Former members can be removed from the list if it is established that 
they committed crimes against humanity or war crimes. The 2016 Peace Agreement also established a path for 
short-term, individual ‘reinsertion’ and armed group members can apply to access this route.  
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Articles 75-76) and can also receive psychological support, health care, and various levels of 
education and training based on their individual needs. This support extends to family 
members. In the Colombian transitional justice context, children in these groups as well as 
children in the 2016 collective FARC-process are called ‘dissociated children’ (‘desviculados’) 
to distinguish them from adults. In the final section of this chapter, I will further present the 
specific policy framework for children associated with armed violence in Colombia.  

The agency responsible for coordinating these various services is the Colombian Reintegration 
Agency, a state agency under the presidency with a staff of several thousands and with regional 
and local offices throughout the country.53 A National Reincorporation Council was created to 
regulate the long-term reintegration plan. At the time of this writing, the implementation phase 
is ongoing. Several disputes between FARC leaders and members and government 
representatives over the exact details of the programs and projects have slowed the process (see 
ICG 2018: 3). Initially, all FARC-members arrived at neutralisation zones where the 
disarmament and the beginning of the demobilisation and reincorporation process took place. 
In 2018, roughly 13,000 members were on track to demobilise.54 Among them, approximately 
175 were children. Because recruitment and use of children has been a well-documented 
practice of FARC-EP for a long time (see CNMH 2017, Springer 2012, Watchlist 2012), this 
numbers stands out as low. Thousands of FARC-members also abandoned camp for various 
reasons (FIP 2018). 

3.1.4 Framings of the new armed groups  
One of the main challenges in implementing the 2016 Peace Agreement relates to the insecurity 
of former combatants and the general continuance of armed violence in many areas of the 
country. The communities where many ex-FARC combatants now reside, as well as the areas 
where FARC-EP traditionally has counted on support, are targeted by new armed groups. Many 
groups (re)formed after 2016 and consist partly of former FARC-EP members that deserted the 
peace process. These groups have retaken territory, made new alliances with other armed 
groups, and continued with drug trafficking. The same pattern occurred in relation to the Justice 
and Peace process with AUC. Some of the supposedly demobilised paramilitary groups re-
armed and re-organised and are active in many parts of Colombia. They operate as gangs, 

 
53 The Colombian Reintegration Agency has existed since 1996 and manages the routes available for armed groups 
when they sign a peace deal with the state (collective route), or for individual members of armed groups who wish 
to disarm and reintegrate (individual route). Different conditions and benefits apply to each route. FARC-EP in 
2016 begun a reintegration process through the Agency’s collective route. In practice, individual members of 
FARC-EP, ELN, and those recognised as dissident/post-demobilisation groups of AUC and EPL are able to access 
the Agency’s individual route. 
54 By 2020, slightly over 13,000 FARC-EP members had demobilised and been formally accredited (see 
Reintegration Agency’s website: http://www.reincorporacion.gov.co/es/sala-de-
prensa/noticias/Paginas/2021/La-mayoria-de-excombatientes-acreditados-de-las-antiguas-Farc-avanza-en-su-
proceso-de-reincorporacion.aspx. Last accessed May 2021). 
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criminal networks, or as more hierarchical, militarised groups. There are variations both in how 
the post-FARC and post-AUC groups operate and in how much of a link there is to the old 
structures, including how many members and commanders are new. Colombian agencies like 
the Ombudsman’s Office (2020) have noted an upsurge in recruitment by ELN, FARC-
dissidents, and other groups (re)claiming territory since especially 2018. 

There is no coherent definition of paramilitaries, nor of their successors in national policy, 
which is not surprising considering the prior complex relationship between them and the 
government. In 2012, the UN Secretary-General in his report to Colombia summarised the 
phenomenon and the unwillingness of the government to recognise the new paramilitaries as 
armed groups under international law:  

New armed groups have emerged despite the demobilization of... AUC between 2003 and 2006 and 
despite Government efforts to reintegrate these former combatants. The Government considers these 
groups to be criminal gangs. … [but they may also be categorised as] the third generation of paramilitary 
groups in Colombia, the initial objective of which was the maintenance of control over areas where the 
AUC formerly operate… [T]hese are not homogeneous in terms of their motivation, structure or modus 
operandi. While many are dedicated only to criminal activities, others operate in a manner similar to that 
of the former paramilitary organizations. [They] have demonstrated their capacity to mutate and … even 
operate jointly, forming alliances with other armed groups that emerged after the demobilization of 
paramilitary organizations and/or with guerrilla groups (UN Secretary-General 2012: 10). 

The Colombian Constitutional Court55 discussed the emerging groups in relation to the 
implementation of the 2011 Victims’ Law (including discussion of the terms ‘victim’ and 
‘armed conflict’) and upheld that the post-demobilisation paramilitary groups were party to 
Colombia’s armed conflicts, despite the previous demobilisation process. The Court still 
reiterated a division between armed groups that meet the criteria in International Humanitarian 
Law and those that do not (‘Sentencia 253A de 2012’). The question of whether different 
groups are considered party to armed conflict is important because it determines how recruited 
child victims are treated. 

The new FARC dissident groups56 rearmed and remobilised and moved to take control over 
territory across Colombia between 2017 and 2019. It is thus possible to talk about a continuance 
of the organised armed violence even after the 2016 Peace Agreement. In national policy, the 

 
55 The Constitutional Court is the highest judicial body in Colombia. It also has the greatest responsibility of all 
Colombian courts. The Court has the responsibility of interpreting and preserving the integrity of the 1991 
Constitution, often praised for its progressiveness, as well as safeguarding the rights of all citizens (see Cepeda-
Espinosa 2004). Over time, the Court has positioned itself as an “increasingly legitimate forum that responds to 
some of the most complex problems that affect Colombian society and institutions. Its doctrines on fundamental 
rights have visibly permeated social practice and discourse at unanticipated levels”, through constitutional 
doctrines and landmark judgments (see Cepeda-Espinosa 2004: 535). 
56 ‘FARC dissidents’ is the collective name often given to those members who have deserted the peace process 
and continued with same practices or taken up arms again. There were also factions, largely different fronts, of 
FARC-EP that never signed the Peace Agreement, most notably the First Front (Frente 1/primero and its ally 
Frente 7). 
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matter is more inconsistently framed, as some politicians have disputed for a long time that 
FARC-EP (and other armed actors) is an armed group under international law, but rather 
terrorists or criminal gangs (see Borda-Gúzman 2007, Gomez-Suarez 2018). Since the 
Colombian government signed the 2016 Peace Agreement with FARC-EP, some also say 
Colombia has now entered a post-conflict phase, which is disputable since many areas still 
have high levels of violence. Moreover, the UN Secretary-General report on Children and 
Armed Conflict (2019), for example, continues to refer to the Colombian armed conflict as 
relevant to its agenda (see also UN Secretary-General 2017, 2019). The International 
Committee of the Red Cross also still considers Colombia home to multiple armed conflicts 
(see ICRC 2018b).  

In addition to the FARC dissidents, three still-active groups are often mentioned in reports and 
national policy addressing the ongoing armed violence. ELN is still operating in Colombia and 
in Venezuela. Less known but also active to date is the dissident group(s) EPL. The third 
regularly mentioned group is Clan del Golfo,57 the remains of an old right-wing paramilitary 
group. Reliable information about most armed groups in Colombia is difficult to obtain due to 
their changing and clandestine nature.58 They go by different names and are heavily immersed 
in the illegal drug trade and illegal mining. They collaborate, merge, shatter, regroup, separate 
from each other, and appear under new names. 

While both state policy and academic writings from previous periods tended to separate 
guerrillas, paramilitaries, and drug cartels, often in line with the grief vs grievance dichotomy 
(presented in chapter 2), at the present time, it is arguably more difficult to distinguish one 
from the other, especially when considering alliances and member-overlaps between groups. 
Some studies suggested already in the early 2000s that “paramilitaries, guerrillas, and drug 
traffickers all operate in localities with the same kind of socioeconomic profile” (Safford and 
Palacios 2003: 367). There are a range of other constellations that are hard to categorise. 
Colombia’s diversity of armed groups typify a case of widespread hybrid and community-
based violence (Krause 2012, Schuberth 2015). FARC-EP, for example, emerged with a 
political agenda aiming to overthrow the government, then formed a democratic political 
party.59 After intense political persecution, many members abandoned legitimate politics and, 
over the course of the conflict, developed strong links and institutionalised cooperation with 

 
57 Or known by its self-proclaimed name, Autodefensas Gaitanistas de Colombia. It is referred to as Clan del 
Golfo or Urabeños by the state and communities. For a further description and analysis of these groups and how 
they have developed and reshaped over time, see Cimadevilla (2019). 
58 The organisation Fundación Ideas para la Paz alongside international organisations InsightCrime and 
International Crisis Groups conduct research in Colombia with the purpose of publishing information about these 
groups. 
59 See footnote 41. 
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other criminal networks. Now they are again recognised as a political party.60 However, not all 
members organised in different FARC fronts agreed to disarm and demobilise. Some have, 
since the 2016 Agreement partly, and in piecemeal fashion, regrouped as armed actors with 
diverse illegal alliances. Their involvement in the drug trafficking is still known to be extensive 
(see McDermott 2018, Rettberg 2019).  

Recent Colombian policy, notably a 2016 directive from the Defence Ministry (‘Directiva 15 
2016’) and a succeeding law (Ley 1908 de 2018) adopted by the Santos government have aimed 
to harmonise (i.e. standardise) the conceptualisation of armed groups.61 Two definitions aiming 
to encompass all types of armed violence were provided in the new policy (see Aristizábal-
Borrero 2018 for a further analysis of the new terminology): “organised criminal groups” and 
“organised armed groups”. The definition of the former is kept very broad: “three or more 
people who exist over a certain period of time and … commit serious crimes” (Ley 1908 de 
2018: Article 2). A reference to the Palermo Convention on transnational organised crime is 
made. Organised armed groups are those that fulfil the International Humanitarian Law (IHL) 
criteria. The policy in this sense implicitly recognises the ongoing armed conflict. The next 
government under President Ivan Duque (2018-) partly employed the 2018 terminology in the 
2019 Defence Policy, but avoided any explicit mention of armed conflict, and the term 
‘narcoterrorism’ once again appeared.  

As we have seen, the current organised armed violence and actors in Colombia are highly 
difficult to separate into the traditional categories. The approach by governments have varied 
between framing armed groups as terrorists or criminals (while sometimes still initiating peace 
negotiations with them anyway) and recognising the ongoing armed conflict and the 
applicability of IHL. I latter approach meant the creation of several transitional justice 
mechanisms. The different approaches taken affect victims and armed group members alike. 
The consequences for children associated with armed violence also depend on the specific legal 
and policy framework in place for child victims as well as the practices by the child justice 
system. In the next part of this chapter, I will first introduce the child justice system and then 
go on to explore the peacebuilding opportunities and their relevance for children associated 
with armed groups in Colombia. 

 
60 The party goes under the same acronym as the armed group ‘FARC’, without the ‘EP’, and with a different 
formal name, ‘Fuerza Alternativa Revolucionaria del Común’. 
61 Terms that appear in Colombian policy vary from ‘armed groups organised on the margin of the law’ (see for 
example in 2006 Child Law), dissidents, ‘post-demobilisation paramilitary groups’, to ‘criminal bands’ (the latter 
two usually refer to the range of armed groups with roots in the paramilitary tradition). 
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3.2 The Colombian legal system for children  
The legal system for children in Colombia has gone through a drastic change, especially in the 
years since 2006 (see Capone 2016). Following the ratification of the Convention on the Rights 
of the Child (CRC) in 1991,62 a new Child Law (Ley 1098 de 2006) was adopted. The previous 
legal system for children in Colombia was widely criticised for containing principles that 
conflicted with those in the CRC. The 2006 Law established substantive and procedural rules 
setting up a comprehensive new system that emphasised protection and rights of children 
(defined as persons under 18 years of age). Perhaps most notably, the new law transformed the 
institutional design of the child justice system.63 The domestic jurisdiction, mainly through the 
2006 Child Law, is now assumed by stakeholding international organisations to comply with 
the international framework on children in armed conflict, including humanitarian law, 
international criminal law, and human rights law (see Capone 2016). 

3.2.1 The child justice system 
The Colombian Family Welfare Institute is an authority with central office in Bogotá and a few 
hundred regional and local offices and centres throughout the country, and it is the principal 
state agency entrusted with overseeing all legal processes involving children and accrediting 
child-specialised professionals. The central office of the Institute provides policy for the care 
services and programs for children and families, including centres for children who are 
removed from families or when they are deprived of liberty as a criminal justice measure. As 
soon as a state-process involving children is initiated for any reason, a Family Welfare agent – 
usually a lawyer – is appointed to interview and represent the child’s interests and rights. The 
Institute also employ child-specialised medical staff, psychologists, and social-workers.  

Various types of measures are available for young offenders and the general population of 
children in the social care system, and there is no twin track system, like in many other 
countries where the most serious offences are sometimes referred to the adult courts. However, 
Colombian judicial actors must rely on the adult Penal Law (Ley 599 de 2000) to define the 
crime and then adapt the sentence according to the special child measures as provided by the 
2006 Child Law, but with a separate children’s court (cf. Lappi-Seppälä 2017, McAra 2010). 
The child justice system does not make a complete separation between the judgement of 
evidence (prosecutorial duty) from the disposition of the case, even if this separation tends to 
happen in practice anyway. The Colombian system also is not of the lay-tribunal design (cf. 
McAra 2010). There are elements of a lay-system applicable to the Colombian system, such as 

 
62 The CRC was converted into Colombian law by Ley 12 de 1991. In 2005, the Optional Protocol to the CRC on 
children and armed conflict was converted into Colombian law by Decreto 3966 de 2005.  
63 In Colombia, the full name is ‘Sistema de Responsabilidad Penal para Adolescentes’. 
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the involvement of a welfare committee that considers which measures to apply. However, the 
judges are autonomous or separated from the welfare team even if they may consider their 
recommendations. Lastly, when there is an admission of guilt, a family conference with a 
restorative justice aim can be held. Formally, these meetings cannot be held in the pre-charge 
stage (or when charges are pending). 

In cases in which children are alleged as, accused of, or recognised as having infringed the 
penal law, the Institute’s child-specialised staff must interview or examine the child. After the 
examination, interview, and contact with family or guardian, the agents must provide inputs so 
that the designated Family Welfare lawyer can compile a report accounting for which rights 
violations are in play and recommendations on how to remedy the violations. In the Colombian 
state system, this procedure is referred to as the ‘reestablishment of rights’ process (2006 Child 
Law: Articles 50-60). In some ways, the system operates under the assumption that most 
children who come in contact with the state via the social services, the police, or the military 
are vulnerable. The assumption stems from an awareness that these children end up in the 
system because they have had their rights violated in some way, for example through neglect 
by their family or because they have not had sufficient education in accordance with the rights 
framework.64 Within the child justice system, the ‘reestablishment of rights’ process is a 
parallel to a formal criminal process. 

The 2006 Child Law stipulates that specialised judicial practitioners should internalise and 
work according to these principles: decisions must always be made in the best interests of the 
child (which necessitates hearing the child); ensure that the protection rights of children are 
guaranteed; promote restorative justice; only order deprivation of liberty as a last resort to 
ensure that the rights of children who are already vulnerable are not violated further.65 Children 
between the age of 14 and 18 who are in conflict with the law are subjects under the child 
justice system (Article 148), and the minimum age of criminal responsibility in Colombia is 
thus 14 (2006: Article 139).  

Specialised police, prosecutors, and judges work under the National Police authority, the Public 
Prosecutor’s Office, and the Judiciary, but are integrated in the child justice system under the 
coordination of the Family Welfare Institute. When the police are alerted to the commission of 
a crime in which a child is involved, a specialised police force must be contacted and is then in 

 
64 The most common crimes registered in the Colombian child justice system tend to be theft, then drug trafficking 
(manufacture and carrying of narcotics), followed by trafficking of firearms and ammunition (see Idárraga & del 
Pozo Serrano 2016: 110).  
65 These principle are enshrined across the stipulations in the part of the 2006 Child Law dedicated to child justice 
(Articles 139 - 192 in ‘Libro II’), and grounded in the four general principles of the CRC (the non-
discrimination/equality principle in article 2, the best interests of the child-principle in Article 3, the principle of 
survival and development in article 6, and the principle of participation/inclusion in article 12) as well as the 
relevant child justice provisions in the CRC (Articles 37,40) see more on the principles of the Colombian child 
justice system (Defensoria 2015: 19-24). 
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charge of bringing the child to a prosecutor (2006: Article 145). As mentioned above, a Family 
Welfare lawyer must be contacted immediately and be present during most parts of the process 
(Article 146). If possible, the child together with the family lawyer then meets with child-
specialised prosecutor who determines whether the child will be held overnight in detention, if 
charges will be dropped, or if they will proceed before a judge. Next, a psychologist meets with 
the child to further establish and verify family and background situation, such as whether the 
child is using drugs or has any other problems. The specialised police are present to escort the 
child and to offer support throughout this process (Article 163.6). A public defender is 
appointed as soon as possible by the Ombudsman’s Office (Article 144).66 The prosecutor sets 
the initial hearing with the judge (usually for the next day) to issue an order to detain the child 
for an additional short-term period if it is deemed necessary. 

The 2006 Child Law emphasises rehabilitation and reintegration, and promotes a flexible 
approach with a focus on education. The Family Welfare Institute oversees implementation of 
sentences, including protective measures.67 The most lenient alternative sentence to deprivation 
of liberty is a warning, followed by an imposition of rules of conduct (maximum two years), 
provision of services to the community (for a period not exceeding six months), and probation 
(maximum two years). The deprivation of liberty sentences include internment in a semi-closed 
environment (maximum three years) or closed environment (two to eight years) in Specialised 
Care Centres (Article 177). The prosecutors and judges also have the option to divert the case 
from the formal system according to ‘the principle of opportunity’ (Article 174). They can 
apply the principle with the condition of a restorative justice conference, or with the condition 
that a protective measure (economic or family related) is fulfilled. Article 175 stipulates that 
prosecutors should especially consider this alternative when children have been involved with 
armed groups, if a set of criteria concerning the child’s lack of criminal culpability can be 
fulfilled. The same article also states that such children must immediately be referred to the 
Institute’s program for dissociated children. The principle of opportunity does not apply when 
children have committed the most severe crimes that fall under the Rome Statue, such as war 
crimes.  

The system has been criticised for not complying with 2006 Child Law in many ways. Even 
though the Law explicitly states that deprivation of liberty measures should only be used in 
exceptional cases (Article 161), in practice, it is one of the most common measures taken. The 
conditions in the child prisons are a highly criticised aspect (see CONPES 3629 de 2009, 
Defensoría del Pueblo 2015, 2017c), as are insufficient general implementation and 

 
66 In larger cities, all involved agencies and judicial actors are housed together in the same venue. The court 
auditoriums, pre-trial and short-term detention centres, offices of the prosecutor, and defence lawyers, including 
those of the Welfare Institute amongst others, are all located next to each other (Child Law 2006: Article 163). 
67 The following sentencing options are available within the child justice system: warning, reprimand with 
conditions, community service, probation, or incarceration in a semi-closed or fully closed child facility. 
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coordination by the different actors. A 2009 report by the National Council for Economic and 
Social Policy (called CONPES), the government’s highest advisory council, found that main 
problems relate to the co-responsibilities among the agencies. A lack of “articulation and 
coordination policies” adapted for different territorial areas was also deemed as problematic 
(CONPES 3629 de 2009). The CONPES report also deemed the quality of programs and 
services in the country as highly uneven. Many of the public officials working within the 
system had not received any specialisation as required by the law. Finally, the report found that 
there was a general absence of information and research about the how the system works, which 
prevents a harmonised application of the principles and objectives across the different entities 
(CONPES 3629 de 2009: 48). Recent reports by other state agencies offer similar accounts (see 
Defensoría del Pueblo 2015, 2017c). 

Several commentators have highlighted the dual function of the Colombian child justice system 
as problematic (see Hernández 2020, UNICEF 2007, 2020). The system, on one hand, , exists 
to inflict criminal responsibility on children who commit crimes, albeit partly via a process that 
favours restorative measures. On the other hand, the system is permeated by child rights, 
welfare and protection principles and is meant to ‘re-establish’ child rights via a parallel, 
administrative process. Both processes are intended to be protective and educative, but the dual 
function is bound to create problematic paradoxes and tensions. The ordinary prosecutorial 
mandate is ill-adapted for ensuring that the child will have their rights re-established. Critics 
have noted that these should be two entirely separate routes/systems: one for the 
reestablishment of rights, another for the criminal prosecution, and these processes should not 
be combined. UNICEF (2007) noted that the principle of opportunity in relation to children 
involved with armed groups is one of the most complex issues in the law since it combines a 
set of different norms available the Colombian legal system (2007: 99-102). The provisions try 
to account for both victim and the perpetrator aspects. 

3.2.2 Reintegration and victim-status for children in Colombian law 
As we have previously seen, different labels exist that can describe children associated with 
armed violence. Child soldiers, child combatants, or child victims are three examples. During 
transitional justice processes, states have often opted to label children who have left armed 
groups as ‘disengaged’ or ‘dissociated’, to distinguish them from adult ‘ex-combatants’ 
(O’Neill and Broeckhoven 2018, O’Driscoll et al. 2013). This terminology has also been used 
in Colombia. Recruitment and use of children, in accordance with the terminology in the 
international framework on children and armed conflict, is included as a crime in the Colombia 
criminal law and within the transitional justice system. As such, dissociated children are 



 63 

recognised as victims.68 The Victim Unit, created by the 2011 Victims’ Law, manages the 
victim registration and the reparation scheme, including to child victims.  

The Victim Unit uses a list of at least 12 different types of victimisation acts, including killings, 
threats, and enforced disappearances. Internal refugees, also known as internally displaced 
persons, make up majority of the registered victims in Colombia (see Sikkink et al. 2014).) 
Displacement is also highly common among dissociated children (see Denov and Marchand 
2014). Article 190 in the Victims’ Law is dedicated to children and grants them eligible for 
reparation. The article stipulates that children must go through the Family Welfare Institute 
instead of through the reintegration routes available for adults. When such children turn 18, 
they can voluntarily access the programs for adults. Article 183 in the same law states that 
children that have had their rights violated must have them re-established.  

The framework applicable for dissociated children, predictably, goes hand in hand with both 
the development of domestic transitional justice system and international policy on children 
and armed conflict. Among the first laws in Colombia that directly addressed the population of 
dissociated children included the stipulation that their protection (once they disassociate) 
should not affect their entitlement to the same legal and economic benefits as adults (see article 
17, Ley 418 de 1997, extended by Ley 548 de 1999). The general objective of this law was to 
facilitate government negotiation with those armed groups that were, according to the 
government, of a “political character” to allow them to demobilise (article 8, Ley 418 de 1997). 
In 2000, the term ‘illicit recruitment’ of children, defined as “participating, directly or 
indirectly, in hostilities or in armed actions” appeared in the Colombian Penal Law (article 162, 
Ley 599 de 2000 and in accordance with article 14 of Ley 418 de 1997). 

The 2006 Child Law furthermore reinforces the point about illicit recruitment: article 20 
includes children’s right to be protected from armed conflicts as well as recruitment and use 
by armed groups (para 6 and 7). Article 41.30 establishes the obligation of the state to ensure 
such protection. A policy from 2007 clarified that armed groups that wish to demobilise must 
disclose and hand all children over to the state, specifically to the Colombian Family Welfare 
Institute (Decreto 423 de 2007: article 10). Such disclosure “will not be grounds for the loss of 
the benefits referred to in this decree and by Law” (specifically, Ley 782 de 2002, Decreto 423 
de 2007: article 64). 

The Constitutional Court has addressed the issue of children associated with armed groups in 
several constitutional sentences that have come down since 2004. In 2009 (Sentencia C-240 de 
2009), the court examined the unconstitutionality that challenged Article 14 of the 1997 Law 

 
68 Recognition of dissociated children as victims was established in a 2012 constitutional court sentence (Corte 
Constitucional Sentencia 253A de 2012). Children’s victim status is furthermore under scrutiny in five sentences: 
C-250, C-253A and C-781 of 2012, and C-280 and C-462 of 2013 relating to the first subsection of Article 3 of 
the 2011 Victim Law (Ley 1448 de 2011). 
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(Ley 418 de 1997) and Article 162 of the Penal Law (Ley 599 de 2000), after the claim that 
both provisions ignored the broader child rights framework. The Court declared both articles 
lawful but also recognised that the provisions in question do not consider the issue of use of 
children in “hostilities or armed actions”, a clear legislative omission of “a relative nature” that 
promoted the claim in question in the case. The Court further reasoned:  

[R]egardless of the guiding verbs that are used in the human rights framework to indicate the practices 
that must be sanctioned in domestic laws relating to the recruitment and participation of children in 
conflicts, in accordance with the Cape Town Principles [forerunner to the 2007 Paris Principles], the 
objective of the international law on the matter and of the international community as a whole, is to 
ensure that persons under 18 do not become part of any regular or irregular armed force or group, 
regardless of whether the group carries weapons or no or if their relationship has been forced or 
voluntary, because the concept of “child soldier” is a broad concept. The [spirit of the] claims in question 
are that the provisions should cover the greatest possible number of children for the purpose of their 
protection and rights fulfilment, so that they can demobilise and reintegrate into society and that the 
prohibitions ensure the effectiveness of these objectives (C-240 de 2009: 5.2). 

The Constitutional Court has also earlier said that any form of participation – direct or indirect 
– of children in armed groups has profound, harmful psychological, social, and political effects 
in the short, medium, and long term. It is not only the role itself that generates harmful effects, 
but also the climate of violence and proximity to the conflict (C-203 de 2005: 5.2.5.1). By the 
time the Peace Agreement with FARC-EP had been signed in 2016, and as part of the 
commitments by the government, an ‘expert round table’ had been set up to review the issues, 
which will be discussed below. 

3.2.3 The programs for child victims and the prevention policy on 
recruitment and use  
The specialised programs for children who exit the ranks of armed groups as part of a collective 
demobilisation, or those who are captured by military or police, or those who individually seek 
to demobilise, are run by the Family Welfare Institute. All phases of the programs aim at 
guaranteeing rights, participation, and social inclusion as well as preventing re-victimisation. 
The programs can take place through different types of care-centres, and are based on voluntary 
participation and do not imply deprivation of liberty. There are currently two formal programs. 
The first is called the “special attention program for child victims of illicit recruitment”69 and 
the second is the “Different Life Path program” set up in relation to the 2016 Peace Agreement 
with FARC-EP.70 The public information about these programs is limited because of the 
sensitive nature and protected status of the children. 

 
69 The full name is “programa de atención especializado para niños, niñas y adolescentes víctimas de reclutamiento 
ilícito”. 
70 The official name is “Camino differencial de vida” approved by the Resolution No. 1525 de Febrero 23 de 2016. 
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In the wake of the 2016 Peace Agreement, an expert roundtable was organised to review the 
Different Life Path program and the possible alternatives for FARC-EP children. Many 
organisations had criticised the handling of children in the Justice and Peace system. Most of 
these children had been located and identified by a special search unit after the demobilisation 
of the paramilitaries had taken place. The treatment they received within the Family Welfare 
Institute’s program for dissociated children was also criticised. The Ombudsman’s Office, the 
Presidential Council for Human Rights, UNICEF, International Organization for Migration, 
and Red Cross as well as three local NGOs participated in the expert roundtable. The original 
purpose of the roundtable was to jointly prepare a protocol that would regulate the “departure” 
of children under 15 from the FARC camps (see Comunicado Conjunto No. 70 de 2016). The 
final protocol distinguishes between children under 14 years who cannot be held criminally 
responsible, and children between 14 to 18 years who, “in compliance with the confidence-
building measures”, would be pardoned for the crimes of rebellion and related crimes. Another 
element concerned the accompanying mechanisms and oversight bodies of the specialised 
programs for FARC children. In addition to the departure phase, it set up for a phase of re-
establishment of rights (“identification, diagnosis and reception” as well as “attention, 
projection and preparation for reintegration and social inclusion”) and a reparation phase 
(Comunicado Conjunto No. 70 de 2016). This third phase was entirely assigned to the Victim 
Unit and another government body in charge of prevention in the area of children and armed 
conflict. The protocol and the subsequent discussions resulted in the Different Life Path 
program. The protocol has been criticised for including elements of amnesty for child victims. 
However, despite limited public information, the program has been generally commended by 
the UN and others for adequately dealing with the complexities of victim-offender overlap (see 
Chapter 4 for more discussion of this concept). 

In 2010, the National Council for Economic and Social Policy published a report on the 
prevention plan for recruitment and use of children by armed groups and organised criminal 
groups (CONPES 3673 de 2010). In the report, three state prevention routes were articulated 
based on risk (the route of early prevention), collective threat (the route of urgent prevention), 
and individual threats (the route of re-establishment of rights). These routes can be triggered 
via any state agency, notably including the Ombudsman’s Office or the Attorney Generals’ 
Office (Procuradería General via the Personería) and are generally accessed via the Family 
Welfare Institute. A key point in this policy was also that prevention most importantly implies 
raising the general awareness about the recruitment of children (see Intersectoral Commission 
2010: 6).  

A key government institute, the Presidential Council for Human Rights and International 
Issues, oversees and guides the socio-economic prevention plan in the regional and local 
governments. The Council has existed since 1987, but the mandate for children and armed 
conflict essentially began in 2007 with a government policy creating the Inter-Sectoral 
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Commission for the prevention of recruitment and use of children and young people by armed 
groups (Decreto 4690 de 2007). The Commission, coordinated by the Presidential Council, 
articulate guidelines for the implementation of the prevention of recruitment and use, including 
establishing institutional protection schemes strengthening family and community resilience. 
The Presidential Council has interpreted the meaning of “recruitment and use of children” 
within the Colombian context. Its mandate now includes the prevention of “economic 
exploitation by family or others”, and the “use, utilisation and recruitment, or supply of, 
children in the promotion, production, gathering, trafficking, distribution and marketing of 
activities of illegal substances or other such activities.” The mandate also includes the worst 
forms of child labour as well as sexual violence, exploitation, trafficking or any other 
contemporary form of child slavery or servitude (according to ILO Convention 182 (13)).  

Because prevention is broader in scope, the Presidential Council has increasingly incorporated 
children involved with organised criminal groups in its policies. As the recent, more specific 
mandate indicates, recruitment and use are often viewed as two separate issues. Departing from 
both the international and the Constitutional Court’s line of reasoning and following instead 
the domestic Penal Law, the Council has interpreted “illicit recruitment” in article 162 as when 
a child is removed from the family, leaves school, and lives with the group. The term “use” is 
interpreted in light of economic motivations and exploitation, and the word has been more 
aligned with the Penal Law’s provision on the crime of “instrumentalisation” of children by 
adults in article 188d. This interpretation clearly stems from socio-economic prevention policy, 
in contrast to a criminal justice policy or a Constitutional Court sentence. However, in absence 
of a comprehensive, harmonised criminal justice or victim policy in relation to children 
associated with armed groups, the Presidential Council’s operational separation between 
recruitment and use is still of importance. The Council’s mandate does not explicitly deal with 
criminalisation issues, but it does however formulate victim rights and political, social and 
economic reintegration for children. Comments about criminal responsibility nonetheless 
appear in passing.71  

To sum up this chapter, children associated with violence are both regulated within the child 
justice framework for offenders and in the transitional justice framework, in which they are 
first and foremost presented as victims. The child justice system includes a ‘midway’ option in 
form of a diversion mechanism (the principle of opportunity). While this option does not 
explicitly recognise these children as victims, it minimises their criminal responsibility. The 
various Colombian state entities furthermore have different operational definitions of 
recruitment and use by armed groups and different ideas about what such definitions entail in 

 
71 Recent policies originating from the Intersectoral Commission specifies the key involvement of and 
coordination between local Mayors’ offices, the Attorney General, the Prosecutor’s Office, the Family Welfare 
Institute, the Ombudsman’s Office, Government Secretariat, Victim Unit, Transitional Justice Committees, etc. 
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terms of state responses and intervention. As we saw in the first part of the chapter, the 
complexities of armed violence in Colombia exemplify the grey areas of hybrid violence that 
are not easily conceptualised in law. The various armed actors in Colombia are engaged in 
similar forms of violence. The armed groups collaborate, merge, regroup, and appear under 
new names frequently and their link to local communities or politics also varies and changes. 
This dynamic can inform us of the diversity of reasons that children become associated with 
the groups. The observation that these groups can offer socio-economic opportunities and that 
their relationship to communities is often both repressive and protective is particularly relevant 
in analysing children associated with armed groups in Colombia. Some actors are more 
frequently label as criminal gangs and others as narco-terrorists. Many of the labels appear to 
be largely interchangeable, including in government policy.  

These complexities, and possible tensions, makes Colombia an interesting case in the study of 
how children might not and do not obtain their legally ascribed victim status. Colombia’s 
current framework on children and armed conflict, developed over decades on conflict 
resolution, transitional justice, and socio-economic reintegration, including for victims, also 
makes the case interesting particularly to study as the peacebuilding framework has the 
potential to affect the ordinary framework on criminal justice. 
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4 Socio-legal theory: criminalisation or victim status  

The previous chapter introduced the context, parameters, components and some of the concepts 
relevant for this study. Previous research on gangs, armed groups, child offenders, and the 
Colombian peace and conflict has provided a picture of the complex conflict dynamics, both 
generally and specifically in Colombia. The previous chapter also described the framework of 
the international and domestic laws that regulate children and armed conflict, and how children 
are treated and considered by the criminal justice system. This chapter will further explore 
some theoretical framings and explanations for how children associated with armed violence 
are treated by the justice system.  

My analysis of state responses to children associated with armed violence draws on different 
bodies of literature that, taken together, form a useful socio-legal and criminological 
framework. The first part of this framework is the one I call the socio-legal state crime approach 
that provide an entrance to my research. This socio-legal state crime scholarship promotes in-
depth, layered studies of types and forms of law and legality as well as of the variations in 
expanding criminalisation. State crime scholars and socio-legal writings emphasise the 
importance and role of human rights law, and also highlight the importance of legal pluralism, 
advocacy, and civil society in the study of social harm and state practice. I begin this chapter 
by imparting how research about legal boundaries (with an eye on state crime, human rights 
violations, and criminal justice) is usually framed. 

In the second part of this chapter, I incorporate findings from the literature on youth justice 
systems. This relatively recent body of literature encompass studies that either build on crime 
control theory to account for emerging punitive and actuarial justice policies or organisational 
and practice culture theories to explain reform or entrenchment of different models within child 
justice systems. Child rights and the limits they provide for child justice are often thought to 
challenge domestic punitive policies. However, this view has been problematised in 
scholarship, which provides an interesting avenue for researching diversion and the potential 
of a victim status for children associated with armed violence. 

The last part of the chapter focuses on the central paradox of applying the victim-offender label 
to children associated with armed groups and other, often contrasting, concepts springing from 
this label, such as responsibility and innocence. This discussion will build on victimological 
literature, which is about how victim categories, hierarchies, and constructions permeate and 
are dealt with in state justice systems, with particular attention to contexts of armed conflicts, 
including in Colombia. The youth justice and victimological perspectives are then principally 
incorporated into one analysis chapter each (Chapters 6 and 7) and contribute to the more fine-
grained analysis of how and why certain practices prevail or transform. However, ideas and 
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concepts from all bodies of literature are visible across the thesis, as there is substantive overlap 
between them.  

4.1 State crimes and human rights 
The legalistic culture in Colombia is a central feature of my analysis. I am interested in how 
this culture in itself can affect the conditions for children associated with armed violence and 
the legal concepts of victims, and I am also interested in how two areas of law that traditionally 
are kept apart – ordinary criminal justice and peacebuilding/transitional justice – can overlap 
and how they might have affected each other. The internal system of laws can only tell us so 
much. I therefore make use of interviews and policy documents in order to study the 
perceptions and practice around the law, making my study distinctly socio-legal. 

A significant reason that I chose to focus on Colombia has to do with the legal frameworks in 
place for peacebuilding, armed groups, and also for child rights and child justice (described in 
detail in the previous chapter). Colombia is known for its ambitious commitments in the name 
of human rights and ratifying impeccable laws. Examples are its commitment to human rights, 
the aspiration of comprehensive rural reform in the 2016 Peace Agreement, and the broad scope 
of the 2011 Victims’ Law promising reparations to the victims of the armed conflict (see de 
Waardt and Weber 2019, Schultze-Kraft 2018). In the field of child justice, the 2006 Child 
Law also stands out for making international child rights central. Moreover, all human rights 
conventions that Colombia signs automatically become ratified into domestic law. Colombia’s 
Constitutional Court is known to actively promote social justice through its doctrines on human 
rights (see Cepeda-Espinosa 2004). However, many have highlighted that the ambitious 
commitments in Colombia are rarely complied with in practice (see Schultze-Kraft 2018). The 
armed conflict dynamics and the reactive militarisation and tough-on-crime policies 
conceivably compromise many notions of human rights. 

The research explaining criminal justice expansion is especially relevant to consider when 
studying child justice systems; this research was mainly done in countries like the US and UK, 
but elements are relevant for Colombia, especially considering the import of many US crime 
policies and tough-on-crime agendas. In the next part of this chapter, I briefly describe the 
literature on major shifts of boundaries of crime control polices in relation to the literature on 
youth justice that I in part apply to the analysis on transforming child justice in Colombia. I 
first introduce the state crime agenda in relation to human rights in order to further explain my 
general theoretical framework. State crime writings are highly related to socio-legal studies 
employing legal pluralism, but they more expressly concern criminology. Their findings are 
also highly relevant in a context like Colombia.  
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4.1.1 Human rights in criminology  
Sceptics from the legalistic camp commonly question the method of how to manage to control 
state crime (see Matthews and Kauzlarich 2007), and arguments about the effectiveness of 
human rights and weak control mechanisms often come into play. As we have noted in previous 
chapters, modern international law has been described as a product of an ambivalent and 
complex interaction between international law and social movements of oppressed and reform-
demanding people (Rajagopal 2003). As a result, many human rights scholars tend to focus on 
lived experiences of ordinary people when they encounter international institutions, frame their 
demands in international legal terms, and network for influencing international or domestic 
policy (Rajagopal 2003, Roht-Arriaza 2006, Simmons 2009). This position tends to be 
balanced against the perspective that all law is ultimately what states want it to be. 
Commentators concede that international law, including humanitarian and human rights law, 
and the development of these concepts ultimately depend on the internal will of states (Daboné 
2011, Egan 2017). Chandler (2001) also argued that international and human rights 
organisations have legitimised international politics favouring sanctions and use of force in the 
field of humanitarian intervention. In a ‘state-centric’ system, it is difficult to circumvent 
constitutional attributes to independent sovereignty (Daboné 2011). Nevertheless, legal 
pluralism has played a substantial role in the creation of human rights law, and International 
Humanitarian Law has partly developed in civil society led forums and in international courts. 

Legal pluralism embraces the idea that people and groups within and across social arenas have 
coexisting as well as conflicting normative systems. The competing systems are sometimes 
combined or used against one another in pursuit of specific objectives. Sometimes competing 
norms can be reconciled, sometimes they can be ignored, and sometimes they operate in 
complementary ways (Tamanaha 2008). Most legal systems are internally plural and diverse 
with complex combinations of international, regional, and local norms. 

Many researchers have emphasised the need to use a human rights framework in addition to or 
instead of criminal law in deciding what practices should be studied by criminologists (Barak 
2019, Kauzlarich et al. 2000, Kramer et al. 2010, Matthews and Kauzlarich 2007, Stanley 
2010). By that statement, they mean that, independent of states and state law, human rights 
exist in practice (Barak 1990). Two criminologists who made this endeavour explicit were 
Schwendinger and Schwendinger (1970) in their essay entitled ‘Defenders of Order or 
Guardians of Human Rights?’ The Schwendingers’ point was that criminologists needed to 
contribute to the “substantive and historically relevant” interpretation of human rights. 
Legalistic definitions cannot be justified as long as they make the activity of criminologists 
subservient to the state. We need to take account of the political ideals, socio-political struggles, 
and the kinds of social institutions that can realise or hamper such struggles or ideals. In this 
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sense, identifying the violations of human rights, by whom, against whom, how and why must 
be a key concern (Schwendinger and Schwendinger 1970:104-105).  

Barak (1990) maintained that human rights are especially necessary for highlighting all forms 
of crimes, including large scale harms and victimisation, mainly because human rights may be 
used as part of the advancement of social justice. He dismissed the argument that human rights 
law has “no teeth” by drawing on the general socio-legal literature. The struggle for social 
justice is not limited to established norms and goals: 

Each generation of politically evolved human rights violations have been the product of different 
historical struggles waged by people without rights to obtain them. With each passing historical 
period, there has been the expansion of both the notions associated with fundamental rights and with 
respect to whom those rights pertained. (Barak 1990: 170-171) 

The emerging theme of transitional justice in criminology is often said to be an important venue 
for critical research (Cohen 1993, 2001, Parmentier 2011, Nickson and Braithwaite 2014). As 
previously pointed out, armed conflict and transitional justice’s international characters invite 
civil society presence and attention from international human rights organisations. Transitional 
justice has developed both in scholarship and in practice in close proximity with human rights 
activism (see Roht-Arriaza 2006). Transitional justice could thus provide an opportunity for 
criminological research to explore how human rights can be a tool for advancing critical 
reform-oriented research. At the same time, this avenue presents an opportunity for 
criminologists to engage with the critical socio-legal objective of examining the boundaries 
and assumptions of human rights provisions and rhetoric. This twofold aim, or dynamic, of 
human rights has increasingly been explored by youth justice scholars, as we shall see in the 
second part of this chapter. Cohen, in this vein, has pointed towards the contrasts of transitional 
justice as an interesting avenue for criminological research, as the more liberal movements 
calls for retributive justice while traditional or conservative camps often invoke ideas of 
reconciliation and amnesty (1993: 100). Parmentier (2011) also highlighted the need for 
research into the process when the temporary character of transitional justice transforms into 
permanent criminal justice. Studies from conflict-contexts, such as Colombia, have produced 
useful insights. Parmentier further argued that victimological research in particular may 
contribute a great deal to the understanding of victimisation and categories of victims within 
an armed conflict context. Parmentier and others have also studied victims’ and offenders’ 
understandings of restorative approaches within Colombia’s transitional justice system (see 
e.g. Bueno et al. 2016). 

Some criminologists have focused on civil societies’ perceptions and use of law in armed 
conflict contexts, including the Colombian context, to advance new avenues for socio-legal 
and criminological research. For example, Ward and Green (2016) found that conflict settings 
reveal a complex net of laws (including rules and adjudications not controlled by the state), 
including international law (both hard and soft) and customary laws, religious laws, and laws 
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imposed by armed groups (usually within local settings). Ward and Green also showed that 
within different sectors of the state and society, there are often conflicts between different 
conceptions of law. There is also a lack of internalisation of some norms in certain subcultures 
of the state. The police, for example, place great importance on norms that are accepted within 
their own constituency and put less emphasis on other norms like peacebuilding regulations. 
Ward and Green also distinguished between those norms or practices that indisputably 
resemble legal rules or procedures and those that do not, such as values or virtues, while still 
recognising that this contrast does not necessarily represent a sharp conceptual boundary. The 
authors have also elsewhere argued that, by using a pluralistic human rights framework and 
accounting for dialectical variations in studies about law and legal procedures, it is possible to 
frame certain practices or actions as state crime, independently of the state (Green and Ward 
2000: 102-103). 

Other criminological studies have similarly focused on a social audience’s acceptance of rules, 
and the acknowledgement that said rules have been violated as a framework for studying 
‘crimes by the powerful’ (Matthews and Kauzlarich 2007: 258). This framework might entail 
that a law has been violated but is not limited to violations of formal laws. Placing emphasis 
on the social audience corresponds with grounded democratic notions of participation of 
(especially) victims, and ties in with the point advanced in much of the human rights 
scholarship. However, focusing on social audience may create the issue of privileging certain 
groups, such as granting a voice to some victims but not others. Kauzlarich et al. (2003) 
acknowledged that the problem of privileging certain groups is the reason why the study of 
crime in general has generated a bias in relation to some criminal activity. Kauzlarich et al. 
(2003) also link the problem to theories of how elites construct ideology and maintain power 
and argue that most constructs can be swayed by elite dominance of media institutions and 
other political discourses. Studies must therefore problematise, and be aware of, the limits of 
human rights (see also Michalowski 2013), which has been an especially prominent approach 
in studies about child soldiers, with reference to protection rights, victims, and agency (Derlyun 
et al. 2015, Drumbl 2012, Drumbl and Bennett 2019). However, these studies have, as 
mentioned, fallen short of engaging with criminological and victimological theory. I develop 
these ideas further in the last part of this chapter. 

4.1.2 A state crime approach  
Socio-legal theorists generally acknowledge that most socio-legal studies are multifaceted and 
fragmented, following different assumptions and empirical realities of law. These theorists also 
highlight that critical socio-legal research emerged with the objective of social reform (see 
Feeley 2001). The infiltration of the ‘socio’ in legal research has been central in critical studies 
promoting social reform and for criminological critique of expanding crime control. Since the 
rise of critical socio-legal studies, the criminological field has also developed its own critical 
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posture towards law, institutions, systems, and agents of criminal justice (see Carrington and 
Hogg 2002).  

The critical body of literature in criminology that advocates a change of focus (from individual 
control-based to the magnitude of harms generating vast numbers of victims caused or 
overlooked by states) is often collectively called state crime. Most state crime scholars agree 
that defining law and crime is problematic, and criticise traditional criminology’s exclusive 
focus on deviant behaviour found in criminal laws. Ruggiero has also noted the reluctance of 
criminologists to study themes related to armed conflicts because of the idea that military use 
of force is often perceived as legitimate state violence, necessary to foster states’ interests 
(2005: 255).  

Some researchers have proposed using the term ‘social harm’ and framing the discipline as 
zemiology instead of crime (and criminology) to describe the wide and complex range of 
harmful state behaviours and practices (Hillyard and Tombs 2007, Matthews and Kauzlarich 
2007, Michalowski 2010). Generally, both crimes of commission and omission are included in 
the term state crime (see Kauzlarich et al. 2003). Barak’s understanding of state crime is 
violations of “established legal relations or prohibitions”, “more general transgression of both 
domestic and international law”, and “institutional relations or behaviours which cause social 
injury” or violations of “fundamental universally shared notions of human rights” (1990: 163). 
Others have sorted state crime into three categories: state crimes (genocide and other defined 
international crimes); state crimes that technically do not include law breaking (human rights 
violations, for example); and social harm (see Matthews and Kauzlarich 2007). In this way, 
many scholars use a legal pluralistic approach in their definition of state crime.  

Several state crime studies have documented violations of domestic and international law, and 
have framed neglect, corruption, colonialism, and racism as state crimes (see Barak 1990, 
Robyn 2006, Matthews and Kauzlarich 2007). Many criminological scholars have framed 
criminal justice systems and mass-incarceration practices as state crimes, as these practices 
amount to great social harm (see Kramer et al. 2010, Hillyard and Tombs 2007, Rothe and 
Kauzlarich 2016). Examples of practices that have also been in focus within the state crime 
tradition are when states (notably the US but also Colombia) initiate ‘wars against’ a social-
political issue. The wars against communism, drugs, and terrorism (or gangs) have directly led 
to a range of illegal and extremely harmful actions, such as genocide, extrajudicial killings, 
displacement of indigenous populations, environmental damage, and biased and discriminatory 
practices by the criminal justice system (see Furedi 2005, Michalowski et al. 2006, Welch 
2004). The war-against discourse has been translated into policy agendas and has served as a 
justification for expanding imperialistic interests of powerful individuals representing the state 
or corporations. Villar’s (2012) study on Colombian “state narco-terrorism” exemplifies this 
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idea by framing Colombian government’s war-on-terror as terrorism against its guerrilla groups 
and others. 

State crimes are thus not merely illegal warfare and state-terrorism by totalitarian, fascist, or 
military regimes, but also democratic and non-secret state practices of misusing power in 
harmful ways. Many writings have addressed the question of how certain state practices 
manage to gain legal legitimacy (see e.g. Cohen 1993, Kramer et al. 2010). Some scholarship 
points to how state practices, often via propaganda and disinformation, can appeal to higher 
loyalties or desensitise the audience, which ultimately contributes to cultures of denial (Barak 
1991, Cohen 1993, Grewcock 2012, Kauzlarich et al. 2000). Denying responsibility and 
dehumanising victims also make part of this formula (see Cohen 1993). The goals and interests 
of states most often seem to centre around gaining and maintaining legitimacy through 
perceived needs of the free-market economy or in the name of national security (Kauzlarich et 
al. 2003). Barak, for example, framed widespread poverty in the Americas as a state crime 
linked to the capitalist accumulation mode (1990: 165-166). The use by social democratic-
leaning states of gesture or symbol politics was designed to manifest power through crime 
policy, a process that has been well documented (see Simon 2007, Tham 2001). 

State crime scholars who have highlighted the social harms produced by criminal justice 
systems have found that if the harm is acknowledged in some way (by politicians or in policy), 
the harm is often then neutralised by appeals to protection of society and deterrence, even 
though such goals are based on faulty or narrow assumptions (Kauzlarich et al. 2000, Rothe 
and Kauzlarich 2016). Hillyard and Tombs (2007) wrote that domestic criminal laws ignore 
certain activities often due to the individualistic nature of judicial reasoning. They also point 
to the structural components that are easily overlooked by focusing on individuals as criminal 
subjects, that politicians use crime and harsh punishments to mobilise support, and that private 
corporate interests increasingly infiltrate the criminal justice system. Together, individual-
centred crime policy with help from simplified media accounts and political discourse related 
to selected crimes contributes to maintaining power-relations and ensuring legal legitimacy of 
the state project of crime control (Hillyard and Tombs 2007, Kauzlarich et al. 2000, Matthews 
and Kauzlarich 2007).  

Several scholars in the state crime tradition have battled with the paradox of how to 
conceptualise crime and, in turn, state crime (Chambliss and Seidman 1982, Hillyard and 
Tombs 2007, Matthews and Kauzlarich 2007, Ward and Green 2016). Most scholars seem to 
land in or agree on the usefulness of legal pluralism in relation to assessing state crime. As we 
have seen, defining armed conflict, armed groups, and indeed association with armed violence, 
is difficult and often paradoxical, and dependent on the political will of government and others. 
This difficulty can easily enable criminalisation practices rather than result in inclusive victim-
programs and/or socio-economic reintegration efforts, despite the international policy’s 



 75 

prescribed intention for children in armed conflict, which centres around their victimisation. In 
this thesis, considering this gap between human rights policy and practice, I thus advance the 
framing of criminalisation practices of children associated with armed violence as a state crime. 

4.1.3 Beyond ‘law in books versus law in action’ 
One way to frame a state crime or any socio-legal study is by focusing on the gaps between 
law and practice. After a discussion about the importance of pluralistic use of human rights in 
studies on state criminalisation practices, I will briefly introduce the critical socio-legal 
scholarship conceptualising limits of law in this type of study before turning to specific 
scholarship on youth justice.  

Many theorists view the traditional socio-legal studies and sociology of law as two distinct 
categories. Traditional socio-legal studies have tended to address legal effectiveness, 
compliance with law, or access to justice within the set legal parameters (see Nelken 1981). 
Sociology of law studies often see law more as a symbol, example, or aspect of social solidarity 
or social control, and so on. The more classical sociological accounts often view law as an 
index for examining underlying social mechanisms of modernity. This view is associated with 
Émile Durkheim’s notion of laws as a symbol of social cohesion first developed in the late 19th 
century. Related to Durkheim’s notion is Jürgen Habermas’ theory of communicative action 
formulated in 1981, which essentially sees law as a means by which a large and complex 
community gives concrete expression to its core values and occasionally formulates new 
values. These two theories broadly imply that law serves as a distinctive, necessary, and 
institutional function in modern society (see Tamanaha 2001). Another account is Niklas 
Luhmann’s, followed by, and overlapping with, Gunther Teubner, autopoietic system theory. 
Law cannot ‘see’ its social context, but filters its environment according to its own 
communicative code. The law should therefore be examined as one system that behaves 
according to its own logic and therefore self-regulates (Teubner 1993). Furthermore, the legal 
system should constitute a distinct focus of scholarly inquiry, and studies of legal systems 
should be empirically grounded but centre around the law or legality (Banakar 2019). Banakar 
pointed out that recent socio-legal scholars also have their own theoretical-empirical concerns 
that notably include “legal consciousness” and “autopoiesis” in addition to such topics of legal 
pluralism or legal cultures (2019: 10).  

The more traditional socio-legal account is often associated with Roscoe Pound’s ‘law in books 
versus law in action’ perspective (see Feeley 2001, Nelken 1984, Rothmayr Allison 2015). As 
dean of Harvard Law School in 1916 to 1936, Pound opened up for economists, psychologists, 
and criminologist to bring social science expertise to the area of law. Today, this type of 
research is sometimes categorised as policy science or the applied empiricist movement. Pound 
spurred the movement called ‘American legal realism’ which further developed in opposition 
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to conservative courts declaring progressive legislation unconstitutional. Legal realists 
increasingly invoked empirical findings from the social sciences in their project to “advance a 
more fluid and instrumental understanding of law that was in tune with the time” (Feeley 2001: 
180).  

Both socio-legal studies and studies in sociology of law have started from perceived 
discrepancies between promises in law and the law’s actual effects. Socio-legal theorists call 
these ‘gap-studies’, and Nelken (1981) used gap studies to argue that scholars should see 
beyond some of the traditional dichotomies in socio-legal studies, notably law in action and 
law in books. Seeing beyond these dichotomies means paying attention both the problems 
around implementation and conditional factors around legal development, and also implies 
moving away from measuring impact or effectiveness and rather questioning bureaucratic, 
managerial, or technocratic rationalities and determining which areas should not be regulated 
by law (Nelken 2017: xix). Nelken and others have argued that going beyond law in action and 
law in books blurs the distinction between especially critical socio-legal studies and sociology 
of law (Banakar 2003, Nelken 1981). Gould and Barclay (2012), reviewing the gap literature 
in the US, wrote that after the realist and applied empiricist movement, scholars began to more 
closely study the circumstances and conditional factors that make it more or less likely that law 
will accomplish the presumed goals, and these legal ‘bottom-up’ studies became more 
common.72 Studies focusing on circumstances and conditional factors around legal reforms and 
implementation are better suited to question the conception of how law works, and these studies 
provide a “more nuanced picture of the power and limits” of law (Gould and Barclay 2012: 
327, Nelken 2017). Such studies can also set out from the different forum’s abilities to 
moderate tensions between substantive law (such as certain human rights provisions) and 
procedural due process. Here, gaps or perceived non-compliance are not always or necessarily 
presented as failures (see Gould and Barclay 2012), but can tell us about conceptual difficulties, 
problematic boundaries, and general resistance. In this sense, gaps can contain or be considered 
as layers of explanation of a particular issue. 

In particular, political scientists and international relations scholars have often aimed to 
measure the effectiveness of international law in what are often called compliance studies,73 

 
72 The bottom-up approach, commonly associated with sociology of law, generally sets out from the ‘consumer 
perspective’ or “accounts of ordinary people’s normative practices and experiences of law and legality” in contrast 
to the top-down approach that assumes structures and form and “starts with the law, legislation, legal rules or legal 
decisions and examines them using the legal system’s standards and principles” (Banakar 2019: 4, Feely 2001: 
188-89). While legal and policy-studies tend to adopt a top-down approach, sociologists viewing law as an 
important and influential form of social ordering often (but far from always) adopt a bottom-up approach (see 
Banakar 2019), which implies starting from, or employing, the perspective of the oppressed rather than the 
oppressors. Feminist standpoint theory is an example of a bottom-up approach as are some of the post-modernist 
theories (see Zita 1988). The general assumption in these types of studies is that official law and policy is, or can 
be, part of the oppression and research setting out from its position can reinforce the problem. 
73 The compliance studies category unify the various attempts to assess the discrepancy between law and practice, 
as well as institutional/norm effectiveness. Neyer and Wolf describes (strict) compliance as “the discrepancy 
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and these tend to use a legal provision, such as a right, as a dependent variable (see Martin 
2013). Compliance studies rely on theoretical frameworks that are generally divided between 
rationalist approaches (including considerations of the cost-benefit for strategic or materialistic 
pay-back and gain of a something like political goodwill, for example) and more constructivist 
approaches (such as the study of the diffusion of human rights). The former type of studies are 
more akin to the traditional, positivistic socio-legal tradition and the latter correspond with 
more sociological, bottom-up approaches (e.g., Choudhry 2010, Hathaway 2007, Hirschl 2004, 
Moravcsik 2000, Roht-Arriaza 2011). Constructivist scholars, in line with the state crime 
studies presented above, argue that the development of rights and rights protection depends on 
social requests within a changing democratic, liberal and welfare-oriented institutional context. 
Critical criminologists and constructivist human rights scholars thus more readily depart from 
the books versus action dichotomy (e.g., Barak 1990, Cohen 1993, Green and Ward 2004, 
Murphy and Green 2011, Rajagopal 2003), and as we saw above, their studies tap into the 
discussion on the importance of human rights law in a wider setting and in relation to state 
sponsored abuses, and therefore constitute an important contribution to the critical gap-study 
tradition.  

The gap research central to the activism in both Europe and the US in the 1960s was able to 
use studies on the “impact of law” to unveil deeply unequal and racist practices (Nelken 1984: 
43). Criminal law and criminal justice practices are perhaps the most obvious examples of the 
effect of studying the impact of law. Feeley’s book, ‘Court Reform on Trial’ (1983), is an 
example of a gap study on the impact of criminal laws. By comparing the reality of justice 
practice with the anticipated goals of justice reform, Feeley argued that court reform did not 
lead to anticipated improvements in pretrial release, diversion, and determinate sentencing. 
Nelken suggested that labelling and conflict perspectives in sociology can also be categorised 
as nuanced, critical gap research. In such perspectives, gaps have persuasively served as a 
“straightforward demonstration of the weakness of the law when faced with the resistance of 
powerful groups” (1984: 46). Chambliss and Seidman’s book on law, order, and power (1982) 
is another example of scholars using problematic criminal laws to offer a deeper understanding 
of the key role of the state during social struggle. In terms of the central topic of this thesis, 
some of the child soldier studies could arguably be categorised as examples of this type of 
critical socio-legal, ‘law-in-action’ research. Drumbl (2012), for example, illuminated how the 
structure and formulation of anticipated goals of the law contribute to the veiling of lived 

 
between the (legal) text of the regulation and the actions and behaviour of its addressees” (2005: 41-42). Martin, 
reviewing the literature on the wider concept of compliance, similarly finds that strict compliance in socio-legal 
studies generally implies the assessment of “the degree of conformity between legal requirements and the actions 
of those subject to these requirements” (2013: 605). She also questions the usefulness of compliance as a measure 
of institutional/norm effectiveness within international relations (see Martin 2013). Non-compliance is the 
language used by the Committee on the Rights of the Child to refer to cases where states are failing to fulfil their 
obligations on child rights that they have undertaken by signing and ratifying the CRC (see for example Committee 
on the Rights of the Child 2007). 
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experiences, spoil participation, and ultimately create the opposite effect from what the law 
intended. 

More recently, Nelken (2017) explained that going ‘beyond law in action’ means seeing and 
treating law in terms of larger processes and as one aspect of social regulation. He also 
promoted the idea that “social theorising about legal practices is vitally important in 
understanding the connections between legal and social structures” (2017: xviii). Accordingly, 
the gap dichotomies are insufficient as the only analytical concepts in the central task of a social 
science-approach to law. Gaps are powerful starting points, but the central tasks involve a more 
discerning accounting of the types and forms of legality as well as for the variations in 
expanding legality (Feeley 2001). Feeley (2001) emphasised criminal laws and criminalisation, 
and highlighted that the point of going beyond law in action is to draw attention to the problems 
of simply adopting more ‘scientific’ approaches to law, which has tended to facilitate the 
expansion of social control by improving its effectiveness. My research sets out from the 
potential gap between the intention in the law and law in action: that is, the prescribed victim 
status versus the child soldier problem as advanced by socio-legal scholars such as Drumbl 
(2012). My research goes beyond law in action by considering and building on the presentation 
and regulation problems and examining this ‘action’ in light of expanding and/or entrenching 
criminalisation practises and reforms in the Colombian child justice system. 

In short, even though many criminological and sociological studies frequently make use of and 
study law, it is not necessarily obvious how to conceptualise the role of law and human rights 
in a qualitative study, which has to do with the complete epistemological separation between 
the field of law and social sciences (see Banakar 2009). In my research, I do not address the 
question of whether Colombian institutions comply with their obligations under international 
law or how effective the regulations are, as traditional compliance studies or policy research 
would do. Because I start out from a gap as well as from examining the boundaries of the law, 
my analysis and conclusions can nonetheless inform us about such questions, as throughout the 
thesis I use the relevant international law both as a yardstick and a starting point for critical 
analysis. This approach is known as going beyond ‘law in books versus law in action’ (see 
Banakar 2009, Feeley 2001, Nelken 1981). According to this approach, law and international 
human rights provide a vantage point for studying social inequalities, and gaps between the 
law and practice can serve as a starting point. The critical aim can be maintained as long as the 
study preserves the idea of law as nuanced, local, pluralistic, and dialectical, and treats legal 
claims as a source of data and worthy of investigation in their own right. This approach can 
involve seeing how practitioners internalise, reflect, and apply the law, which I do in this thesis. 

Most state crime criminologists seem to agree that international law provides a useful (however 
imperfect) framework for conducting scientific research, increasing public understanding, and 
mobilising support to combat state crime. Many have highlighted the usefulness of the 
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dominant human rights narrative and argued that the ontological basis for state crime should 
start with experienced harm and victimisation. Criminologists need to engage in debates 
between publics, work in close connection to civil society actors, and make use of victims’ 
rights, including many facets of children’s rights. A victimology of state crime also enables 
recognition that regardless of intention or legal status, many state actions produce victims. 
Apart from the ambiguities of the law in relation to child victims, the present study thus re-
examines the assumptions of the objectives of the law. In this case, carrying out such an 
examination means analyse assumptions relating to victim status. Beyond merely mapping a 
perceived gap between law and practice, I aim to understand the connections between legal and 
social structures, such as aspects of peacebuilding and negotiating victimhood, forms and 
variations of legality, and the criminalisation of association with armed groups. As mentioned 
above, this goal will be accomplished through incorporating insights from victimological 
theory and child justice practices. 

4.2 Child justice system, practice, and transformation 
In Colombia, in 2006, a new Child Law was adopted that reformed the child justice system (as 
we saw in Chapter 3). In the sparse Colombian academic literature that exists on the topic, this 
law has been presented as transforming the child justice system to the core. Some authors 
highlighted the prevention aspect of the new law (de Gonzalez 2007) while others commented 
on the increased restorative justice focus within the new system (Cely 2012, Cuartas 2015, 
Latorre Iglesias et al. 2019). Hernandez (2020) described and reviewed the provisions on child 
justice in relation to the broader criminal regulatory system in Colombia with a focus on 
restorative justice. Idarraga and Serrano (2016) briefly explored the sociological, legal, and 
political aspects of the Colombian child justice system. References to vulnerability and 
victimisation in relation to children in contact with the child justice system featured throughout 
these writings. In line with much of the top-down legalistic literature, and in contrast to 
victimological studies, the authors did not examine or problematise the concepts further, but 
rather leaned on analyses of the wider socio-economic context in Colombia. Economic 
inequalities, marginalisation, and stigma against street children (among others) are brought up 
as factors that correlate with the control sphere of the child justice system (Cuartas 2015, 
Idarraga and Serrano 2016). Cely further suggested that children’s frequent involvement in 
organised crime in Colombia has fed punitive responses both in general and towards children 
(2012: 26-27).  

Research in criminology has often developed in relatively stable and peaceful contexts, and the 
roles of state crime, colonialism, drug wars, and so on across the ‘global South’ have been 
neglected (see Carrington et al. 2015). The lack of funding for research locally in the global 
South has led to the disproportionate focus on development, peacebuilding, and other 
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international concerns in scholarship. Criminology, traditionally a domestic concern, is in this 
sense underrepresented. There are interesting avenues for research on the particularities in 
Colombian criminal justice, not least on restorative justice, and how these peculiarities reflect 
differences with the global North’s ideas of criminology. In the next part of this chapter, I focus 
on victimology as applied to and developed in relation to hierarchies of political victims from 
conflict contexts. In this part, I will present a body of criminological literature that mainly 
developed in a northern context as part of the field of ‘youth justice studies’. I do not focus on 
what I call the ‘first wave’ of this scholarship, which (within a positivistic tradition) assesses 
risk in order to prevent re-offending or measure the effectiveness of different youth justice 
measures. I briefly review the ‘second wave’ of studies focusing on the expanding punitive 
control or actuarial justice in youth justice, but then primarily incorporate and build on the 
‘third wave’ of studies that build on (but also challenge) the macro, ever-expanding control 
perspective by inserting practice theories. 

While the lack of focus on the South heretofore is indubitably problematic, youth justice studies 
still provide insights for research on the Colombian child justice system. Some criminological 
concepts have been thought of as persuasively transferable (see Muncie 2008, Wacquant 2009), 
although many warn against assuming that criminological theories developed in one context 
can be applied across local and regional contexts. The unifying aspect in the youth justice 
literature is the commentary on punitive policies, change, transition, entrenchment, and 
resistant in relation to child justice systems and practitioners. While the critical youth justice 
literature has (sparsely) included studies outside of the UK or Europe, it developed as an 
alternative way of critically studying child justice dynamics. Moreover, the Colombian 
system’s prominent incorporation of international child rights makes it an illuminating case in 
light of the increased focus among youth justice scholars on rights. My study aims to locate the 
benefits of studying ordinary criminal justice in a particular conflict and transitional context, 
especially because of the analytical lessons that can apply to the wider contexts where legal 
divisions and concepts are taken for granted. 

In the first section, I begin by describing the development of the literature on youth justice 
systems that I incorporate in my analysis. What I categorise as the third wave of youth justice 
scholarship constitutes the group of studies channelling practice cultures (Henry 2012, Henry 
and McAra 2012, McAra 2004) and practitioners’ discretion (Case and Hampson 2019, Field 
2007, Gray 2013, Haines and Case 2018). I especially focus on the role that international child 
rights have played in this literature. I also examine accounts of system dynamics and practice 
orders with a focus on the theoretical models (sometimes referred to as paradigms) developed 
about youth justice systems (see McAra 2017). I pick up on the point that reform and progress 
are not straightforward and that certain practices specific to child justice have difficulties in 
prevailing. I then present insights on transformation, resistance, and entrenchments in practice 
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cultures in youth justice systems that I use for my analysis on the Colombian child justice 
dynamics. 

4.2.1 Expanding penality and child justice  
Child or youth justice studies encompass analyses of justice systems, law, policy and practice. 
This field has developed relatively recently and, as mentioned, predominantly with reference 
to the European, UK, and US youth justice systems. In addition, a sub-field has developed with 
an explicit global perspective including comparative case-studies with lessons from child 
justice systems from countries all around the world (Decker and Marteache 2017, Goldson 
2018, Junger-Tas 2008, Muncie 2008, Muncie and Goldson 2006, Winterdyk 1997, Zimring et 
al. 2017). As noted above, many youth justice studies incorporate theories on expanding crime 
control and actuarial justice. These studies reacted to the body of mainstream literature on child 
offending and how to measure and predict risk behaviour among children. 

Colombian criminology, including the few insights on the child justice system, often analyse 
criminal justice through lens of either welfare or justice (see Sánchez Mejía 2017). Some 
studies have focused on the more recent restorative efforts. Many writings suggest that the 
wider socio-political and economic contexts, including conflict dynamics, mean increased 
punitiveness and control from the wider criminal justice sphere, including with respect to the 
military justice system (see González 2016). Zapata (2016), for example, drawing on Garland’s 
‘culture of control’ (2001), notes the tendency of punitive reinforcement in a society like 
Colombia. Iturralde noted that Colombia has often been ruled by right-wing, neoliberal-leaning 
governments politically and economically allied with the US (2020: 184). Carrington et al. 
(2015) noted that the “neo-liberal thesis on penality” has often been used in relation to 
Colombia. Many governments in Latin America, notably Colombia and Brazil, reformed their 
systems according to the advice of institutions such as the World Bank and the International 
Monetary Fund. While admitting that the correlation is not necessarily perfect, 
“simultaneously, there has also been a punitive turn, as measured by incarceration rates (an 
imperfect but the only available indicator)” (Carrington et al. 2015: 12). These authors then 
proceed to explain why criminology’s focus on the global North can fail to account for the 
complexities involved in many societies. The problems with punitive turn/expanding control 
theories that Carrington et al. criticise have also been highlighted by youth justice scholars.  

Criminologists like Cohen, writing in the 1970s, have set out to understand the major shifts in 
the ideology and boundaries of control. Like others of the time, he observed an expansion of 
different types of formal control, both inside and outside traditional prisons or detention 
facilities (Cohen 1979). Both legal and quasi-legal agencies, asserting their position and influx 
of funding, began producing internal specific scientific knowledge through screening devices, 
diagnostic tests, treatment modalities, evaluation scales, and so forth (Cohen 1979: 480-81). 
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This ‘produced knowledge’ became a way to classify and target (and assert power over) 
categories of populations (Bottoms 1983, Cohen 1985, Feeley and Simon 1992). O’Malley 
(1992) observed that the attraction to economic rationalism and neo-conservativism validated 
the situational type of crime prevention and risk management. Sociologists who promoted 
actuarial justice (that is, justice and legalities associated with risk management or analysis) 
during the last half of the 20th century reacted to the ‘politics of failure’, i.e., the inefficiency 
and uncertainty of rehabilitation-oriented practices within the welfare paradigm (see O’Malley 
1992). The general welfare focus in criminal justice was also criticised during this time for 
violating principles of the rule of law and due process in the criminal legal system. In Europe, 
reactions by the ‘left realist’ camp to crime and the belief in the importance of crime prevention, 
such as early interventions, were also a significant part of the development (see Tham 2001). 
Entrenched punitiveness among left realists has also been noted specifically in relation to child 
justice with reference to the fact that the social justice movement did not encumber the control 
of ‘criminal classes’ (Dumortier 2018). 

The outcome of increased control is similar to what influential scholars later wrote in relation 
to the impact of global economic dynamics on criminal justice policy. Institutions that were 
commissioned with distributing resources and welfare services reformed and became part of 
the agenda to intensively control poor, unemployed populations and punish certain types of 
crime (see Feeley and Simon 1992, Garland 2001, Wacquant 2002, 2008a). The types of crimes 
were those that young people more frequently engaged in (Michalowski 2016). The criminal 
justice sector continued to reinforce power and legitimacy through establishing its prominent 
role in the post-industrial political economy. The upsurge of racial politics fed off violent and 
drug-related crimes, together with the crumbling of the rehabilitation paradigm, contributed to 
a shift in responsibility away from the state-sponsored rehabilitation programmes and instead 
onto the underperforming individual. This shift was reinforced by making it more lucrative for 
local politicians to run for office on the promise to keep prisons full rather than committing to 
maintaining or increasing funding to general social institutions (Garland 2001, Wacquant 
2008a). This latter development has been described as ‘populist punitiveness’ (Bottoms 1995). 
The concept has evolved in scholarship and is explained by an increase in the politicising of 
crime policy and power brought about by social and cultural changes (Pratt 2007, Tham 2001). 

Children are arguably among the most likely to feel the effects of this type of neoliberal control 
expansion, as they are among the least powerful members of societies (Muncie 2005, Smith 
2011), and youth justice scholars have attempted to conceptualise a global extension of crime 
control measures (see Bateman 2011, Muncie and Goldson 2006, Muncie 2005, 2008, White 
and Cunneen 2017). These scholars were fuelled by further criminal legal reforms in some 
contexts involving the lowering the minimum age of criminal responsibility or other measures 
of ‘responsibilisation’ and ‘adultification’ of children, especially in the 1980s and 1990s (see 
Goldson 2013, Muncie 2005, Muncie and Goldson 2006). In England and Wales, for example, 
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legal reforms were enacted with the aim to make youth justice more efficient and deal with the 
problem of misspent youth (see Souhami 2012). Actuarial justice became highly discernible 
with new offices and multi-agency teams working with risk assessment, monitoring, auditing, 
performance targets, early intervention schemes, and various diversion schemes (still involving 
intervention), in addition to the more formalised court order system-contact (see Haines 2009, 
Haines and Case 2008, Kelly and Armitage 2015, Phoenix 2015). In addition to high 
incarceration rates, the number of children who were drawn into the net of the new risk regime 
increased dramatically following the new youth justice policies (Case and Hampson 2019). 
This development has also partly been observed in other European countries. Dumortier noted 
that several reforms in youth justice in Europe meant “a departure from ‘classical’ juvenile 
justice principles” and that such reforms “are often presented as repressive and are linked to a 
‘toughening up’ of attitudes and demands for more robust (punitive) responses” (2018: 3). 
These reforms have spurred critical research that further evolved the field of youth justice 
studies. 

Intervention and crime policies seem to readily adhere to the type of non-critical research 
involving identification, assessment, and managing risk and disorder, and often focus on risky 
individuals and risky situations, such as streets or school premises. This focus can lead to one-
dimensional characterisations of children by the justice system and is often explained by critical 
scholars as the process of ‘othering’, a construction of otherness, dangerous, or risky children 
(see Garland 2001, Goldson 2011, Heber 2014, Smith 2011, Tham 2013). The non-critical 
research serves to rationalise and justify the seemingly “irrational and unfocused fears of those 
who are different in certain ways” (Smith 2011: 2). 

4.2.2 Globalisation of child justice 
Muncie (2005) suggested that hegemonic neoliberalism challenged welfare policies within the 
child justice realm across western countries, especially after the1980s (see also Phoenix and 
Kelly 2013). In light of globalisation, Muncie also suggested that this type of policy transfers 
easily across systems and states, and that we have been able to observe a homogenisation of 
child justice systems in many states. His line of argument fits with what others have written 
about the seemingly influential US American justice model in the 1990s (see Cavadino and 
Dignan 2006, Waquant 2009). Measures such as ‘three strikes’, ‘zero tolerance’, and electronic 
monitoring influenced several national policies beyond the US, and it was noted that such 
policies are particularly readily embraced by politicians everywhere (see Phoenix 2015, Pratt 
2007). This tendency is also visible in Colombia. Like other countries in Latin America, high 
rates of violent crime and fear of crime (according to victim surveys) coupled with general 
dissatisfaction with the promise of political change and low levels of public trust bred 
punitiveness in Colombia (see Idárraga and del Pozo Serrano 2016, Iturralde 2020: 184-185). 
However, while some US criminal justice policies influenced the Colombian system (see Borda 
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Guzman 2007), a punitive turn is far from obvious within the Colombian child justice system 
in light of the 2006 child justice reform. Arguably, the US policy transfer is more obvious in 
matters concerning national security and anti-guerrilla warfare (see Borda Guzman 2007). 

Cavadino and Dignan (2006) noted that globalisation has not led to a homogenisation of penal 
policy in the way that first was predicted. Muncie and Goldson (2006) also noted that the 
expansion of punitive policies seemed to stand in opposition to the international child rights 
project in child justice. Others similarly suggested that we observe a general increase in the 
interest of implementation of non-punitive, child-centred justice in recent years (Bernuz 
Beneitez and Dumortier 2018). Muncie and Goldson later noted that while the youth justice 
system in England and Wales in the early 2000s was heavily interventionist and punitive, a 
decade later, the system had “softened” (see Goldson and Muncie 2015a: ix). They also note 
that that other European child justice systems had during this same decade “hardened” and seen 
a decline in welfare ideals, and developments in other contexts were “equally puzzling, 
counter-intuitive, and even contradictory” (2015a: x). Idárraga and Serrano (2016), in the same 
vein, wrote that there were many ideas about the Colombian child justice system and many 
assumed that it is overly punitive. It is evident, according to them, that a middle way has 
unfolded between the law, which sets up an “ideologically good system”, and a criminal justice 
policy that is simply “repressive” or “expansive”. In other words, the law stands in stark 
contrast to the political rhetoric, and “ruptures and large gaps” in the form of absent government 
policy and lack of capacity and training prevent the implementation of the law rather than a 
general punitive culture (Idárraga and Serrano 2016: 116-1170). Scholars that have researched 
criminal justice reform in other post-conflict settings have similarly highlighted lack of 
resources devoted to the criminal justice system, especially the prison system, as well as low 
salaries and status of judicial practitioners as critical spoilers (Aitchison 2011, Murdoch 2013). 

Many who research criminal justice systems have noticed that macro-level theories on 
expanding crime control tend to be dystopian or uni-directional in their predictions, focusing 
on the potential for control. In this sense, the theories are self-limiting and leave little room for 
capturing alternatives or changes that could occur within the criminal justice realms. Youth 
justice scholars observed a lack of perspectives on change and ‘resistance’, especially among 
judicial practitioners (Case and Hampson 2019, Field 2007, Gray 2013, Haines and Case 2018, 
Phoenix 2015), and some observed a shift towards educational ideals in countries that that were 
claimed to have been driven by neoliberal ideas in the 1990s and 2000s (Zimring et al. 2017). 
Others have explained variations by emphasising local and particular aspects of justice systems 
and point to the very different trajectories of reform in varying political and cultural contexts 
(Melossi 2001). Several scholars have incorporated theoretical perspectives channelling 
practice cultures and the discretion of practitioners to explore drivers of change or 
‘gatekeepers’ of entrenchment within child justice institutions. Some have furthermore also 
theoretically reacted to traditional organisational theories employed to child justice systems 
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(see e.g., Field 2007, Kelly and Armitage 2015). Accordingly, youth justice systems or 
institutions have been conceptualised differently across scholastic traditions and fitted into 
distinct ‘justice model’ in a variety of ways.  

4.2.3 Child rights and justice models  
Some have noted that, on a global level, the search for a universal discourse around child justice 
is an on going project in youth justice research (Bernuz Beneitez and Dumortier 2018, McAra 
2017). The increased use of the principles established by the Convention of the Rights of the 
Child (CRC), as a benchmark in research on child justice, has enabled researchers to illuminate 
practices linked to “demonization” of child offenders and “politicization of youth crime” (Gray 
2011: 236). Some scholars have suggested that the new policy agenda in England and Wales 
called ‘Children First’ was a step towards a paradigm shift partly based on the influences of 
international child rights (Haines and Case 2018). Gray argued that a “transformative” child 
rights reform needs to result in “more intrinsic changes to the distribution of socio-economic 
rewards and resources leading to more egalitarian outcomes” (2011: 246). Accordingly, this 
agenda integrates child rights discourse to a greater extent than other current policies and 
theories in child justice. Studies incorporating the CRC sometimes set out to measure national 
policies and practices’ compliance with the international norms, and advocate for reform 
towards a non-punitive way of dealing with child offenders (Arthur 2016, Kilkelly 2008, 
Liefaard and Kilkelly 2018, Muncie 2013). 

Youth justice scholars have noted that many European child justice systems have had better 
success in complying with the CRC than England and Wales, in part because of a tendency to 
use measures involving deprivation of liberty as last resort, and in part because of the 
embeddedness of the best interest-principle in justice proceedings (Gray 2011, Hazel 2008). In 
this research, the best-interest principle seems to largely be understood as a welfare concern. 
As mentioned, the Colombian child justice system was transformed to the core in 2006 
following the ratification of the CRC, and child rights principles are now heavily permeated in 
the current law (Hernandez 2020, Idárraga and Serrano 2016). Colombian research has tended 
to fit the rights principles as enshrined in the CRC and the 2006 Child Law with both a classical 
welfare model and a justice model in presenting the system. As mentioned, some researchers 
have also begun to explore the restorative angle, which they argue better fits with a child rights 
approach (Cely 2012, Cuartas 2015). While presenting the rights approach as ‘ideologically 
good’ (see also Idárraga and Serrano 2016: 116-1170), they do not necessarily problematise it 
in light of the ‘conceptual mash-up’ that permeates any justice system and most scholarly 
accounts.  

McAra (2017), in presenting the child rights perspectives of child justice, highlighted the range 
of conflicting imperatives and vagueness in terms of implementation inherent to the child rights 
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perspectives. She also pointed out that any attempt at a universal discourse about youth justice 
will be ridden by conceptual challenges. In contrast to the existing research on child justice in 
Colombia, she thus illuminated the importance of unpacking child rights principles in light of 
different tendencies, concepts, and models on child justice. She also warned that the child rights 
stance can potentially enable state actors to readily claim compliance with the CRC when a 
certain child justice practice does not appear to violate particular articles.  

Others have conceptualised this ‘penal tolerance’ (where the CRC has normalised punishment 
of children) as a ‘motor of punitiveness’ that has worked as a ‘trojan horse’ when claiming to 
make child justice more just while also driving punitive responses (Bernuz Beneitez and 
Dumortier 2018: 38, Goldson 2018: 210). There is a paradox in play when the CRC grants 
children the same due process rights as adults while also stipulating that they must be treated 
differently (see Bernuz Beneitez and Dumortier 2018). Arce (2015) said that this treatment 
implies that children are not fully ready for human rights but rather are ‘citizens in the making’, 
reinforcing the dichotomy between children and adults and the paternalistic nature of child 
rights, and emphasising the need to control children, which in turn drives the criminal justice 
responses against children. Many underscore that the argument that children should have the 
same procedural safeguards as adults have also been used as a justification for transferring 
children to the adult penal system, notably in the US (Bernuz Beneitez and Dumortier 2018, 
Cavadino and Dignan 2006), indicating that om the whole, child justice is obviously less 
punitive than adult criminal justice.  

Gray (2011) suggested that legal systems that incorporate principles in the CRC inspired by a 
vision of social justice that could represent a “transformative rights-based approach” because 
it would provide children “and their advocates with the ammunition to actively secure their 
socio-political and economic rights” (2011: 246). Scholars and practitioners promoting this 
idea might hope that punishment will be abandoned, and that an entirely different model will 
dominate. McAra (2017) remained more sceptical by noting that the CRC and related policy 
“straddle uneasily the precepts of justice and welfare – a conceptual mash-up of 
responsibilization and child protection”, and she added that the fact that these policies are a 
sort of mash-up is “eloquent testimony to some of the ambiguities in contemporary theorizing 
about child development” (2017: 939-43). Child rights are complex and have the potential to 
both normalise, or veil, a punitive culture and at the same time serve as a tool to resist against 
policy proposals of harsher punishments.  

Considering this complexity, together with the awareness that youth justice systems are 
designed around the need to simultaneously rescue children from the adult penal system but 
also punish them, McAra (2017) highlighted the point that classical justice models may obscure 
more than they reveal. Variations in the framings of youth can be linked to philosophical, 
cultural, and political paradigms. McAra proposed six models of justice, adapted from a line 
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of cross-national research on youth justice in the last few decades, through which policies and 
practices may more readily be analysed beyond the classic welfare-justice dichotomy (McAra 
2017 and see the adapted table on the next page). Similar models have also been proposed 
across writings on youth justice (see Hazel 2008, McAra 2010, McAra and McVie 2015, 
Winterdyk 1997) that incorporate a wide approach to the goals, functions, and nature of 
punishment – the tie to material conditions and the capitalist ideology, for example – and to 
the effectiveness of punishments, agency, and personhood of (and the relationship between) 
the offender and the authority.74  

Gray (2011), developing the notion of ‘responsibilisation’ associated with classical, legalistic 
justice models, unpacked the reforms to promote the idea that children manage their own needs 
and problems. As we saw with the ‘new youth justice’, the idea implied that a range of practice 
were not necessarily grounded in any classical principle, she argued. McAra’s (2017) child 
justice models, distinctly socio-legal in nature, were more informative for child justice scholars 
because they went beyond dichotomies and drew on bottom-up, empirical studies in addition 
to the laws and policies. These models are the Just desserts, Welfare, Restorative, Actuarial, 
Desistance, and Diversion models that adhere to different assumptions about personhood, what 
shapes the child offender, the dynamics of social relations, and appropriate interventions. I 
largely draw on these ideas when I analyse the Colombian child justice system in Chapter 7, as 
they provide more suitable, nuanced conceptual tools in terms of what my interviewees relayed 
than the classical justice models. The models are presented in the table below, modified from 
McAra (2017: 942). 

  

 
74 Sometimes concepts in relation to the justification of punishment are presented in terms of legal (moral) 
perspectives on the one hand, and the sociological perspective on the other, even though they tend to overlap (see 
Hudson 2003). The main focus of the legal theories has centred around two main philosophies. One is the 
consequentialist or reductivism, where the goal of punishment is to prevent future crime, and this philosophy 
involves public protection by imprisoning offenders and the consequent benefits to society of deterrence (see 
Honderich 2005). Another element of this first philosophy is rehabilitation of the offender and diversion from the 
criminal justice system. The second philosophy is retributivist, where punishment is seen either as a good in itself 
or necessarily part of the concept of justice; in other words, the purpose of judicial punishment is to place moral 
blame on the offender. Ideas of reconciliation between consequentialist and retributivist approaches are common 
in practice, and incorporate the strengths and relieving deficiencies from theories on both sides (see Hudson 2003). 
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Table I: child justice models according to different assumptions on personhood, social relations, and interventions.  

 Just desserts Welfare Restorative Actuarial Desistance Diversion  

Rights of 
offender 

Rights  Entitlements Rights and 
entitlements 

Limited 
rights 

Rights  Rights  

The child Self-
interested, 
rational and 
responsible 

Product of 
experience, 
irresponsible 

Constitutionall
y ‘good’, 
rational, and 
responsible 

Potentially 
dangerous 

Product of 
interplay 
between 
structure and 
agency, 
flawed and 
has the 
potential for 
self-
determinatio
n 

Product of 
experience, 
and adaptive 
to ascribed 
identities 

Social 
relations 

Didactic and 
contractual 
between the 
state and 
individual, 
responding 
to notion of 
retribution 

Transformativ
e between 
state, 
community, 
family and 
child 

Integrationist 
and 
inclusionary 
between 
offender, 
victim, and 
society, 
counting on 
inflictions of 
shame 

Protective 
towards 
victims 
and the 
public. 
Adversaria
l between 
state and 
the 
potential 
offender 

Redemptive 
between 
children and 
the 
community, 
but also 
exclusionary 

Reflexive, 
regulatory 
practices 
that shape 
individuals 
and can thus 
be 
preventative 

Intervention
s  

Proportionall
y deter and 
punish deeds 

Diagnose and 
rescue 
according to 
needs 

Restore harm 
caused 
(proportional) 
and support 
victims and 
foster an 
inclusive 
society 

Minimise 
current 
and future 
risks 

Support the 
child to 
reach ‘real 
identity’. 
Improve 
assets and 
“practitioner
-child 
relationships
” 

(Non)-
intervention
s. Diminish 
negative 
effects of 
regulatory 
practices 
and support 
inclusion 

These more nuanced models are useful for studying any child justice system in order to unpack 
claims or practices expressed in policy or by practitioners, and have proven particularly helpful 
for unpacking and furthering the understanding of the Colombian debate on child justice. My 
analysis on Colombia can in turn problematise scholarly claims of transformations in line with 
‘the risk factor prevention paradigm’ or child rights approach, such as has recently been done 
among youth justice scholars (Case and Hampson 2019, Goddard 2014, Haines and Case 2018, 
Kelly and Armitage 2015). My study thus complements research that addresses how child 
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rights permeate and influence child justice, or in furthering a diversion approach for child 
victims of recruitment and use. 

4.2.4 Child justice transformation: interplay between culture and politics 
A number of studies on reform in child justice systems have employed practice theories, and 
these are what I call the ‘third wave’ of youth justice studies. Some suggest that it is useful to 
focus on communities of practice (see Henry 2012), negotiated orders (Henry and McAra 
2012), occupational cultures (Souhami 2012, see also Phoenix 2016), or take a practice-and-
action cultures perspective (Field 2007, McAra 2004, 2005). These perspectives have many 
elements in common. The practice framework was developed from social theories of learning 
as a way of connecting broad categories to on-the-ground social and linguistic practice (see 
Lave and Wenger 1991). This framework aims to understand actions, practices, and how people 
in groups generate capital. Practice, here, refers to not only the activities but the shared or tacit 
knowledge, skill set, and methods that frame and give meaning, or generate routines, and so 
on. Seemingly, this framework is broad and could encompass other perspectives. Traditional 
organisational theories sometimes used to study justice institutions have tended to assume only 
a closely knit occupational culture where the expertise of practitioners is shaped by shared 
knowledge, experiences and internally identified policy (see Souhami 2012). 

The neoliberal thesis on penality is still popular, and the incoherence and ‘normlessness’ in 
child justice systems everywhere have been well documented (Muncie 2006, Zimring et al. 
2017). However, the neoliberal penality perspective closes off a theoretical space in which to 
identify paths for reform. The question of to what extent the neoliberal project, with its punitive 
and actuarial turn, influences different practice cultures and in what ways they managed to 
adapt, or resist, is therefore the focus for several child justice scholars interested in identifying 
pathways to change (Armitage et al. 2016, Field 2007, Case and Hampson 2019, Kelly and 
Armitage 2015). These practice-centred theories potentially better encapsulate the different 
tensions and tendencies visible in Colombia. A predominantly macro-level theory would not 
be able to adequately explain the developments of responses to child offenders and victims in 
Colombia in light of the intricacies of prominent human rights influences, the ambitious legal 
reform focusing on protection, prevention, and restorative justice, as well as the wider tough-
on-crime political climate. These types of practice theories also provide an interesting 
perspective considering that one of my overarching aims was to explore how the armed conflict 
context and peacebuilding objectives has spilled over into penal policy for children. It is 
difficult to provide any clear-cut answers, and I merely shed a little light on the question in this 
thesis. As many maintain, there still seems to be a ‘black box’ in making sense of how penal 
laws and policies are shaped and affect decisions (Iturralde 2020: 164, see also Garland 2013).  
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The youth justice studies I mainly rely on reflect the variety of youth justice institutions and 
other elements that do not share a core or operate with the same values and ideas; there is not 
always a high degree of rationality between them. Different strategies and philosophies 
informing and regulating a system depend on a range of complex and hybrid governmental, 
economic, cultural practice models, and manifest themselves in various ways and to varying 
degrees (see Field 2007, Haines and Case 2018, Phoenix 2015). Moreover, both bottom-up and 
top-down socio-legal studies can highlight the complexities of researching reform in the area 
of child justice. 

Research on occupational cultures in crime control systems has evolved to include the role of 
variations, subcultures, different types of expertise, and different contextual influences. It is 
therefore important to research shared experiences alongside conflicts and contradictory 
experiences, including those that are influenced by identities outside the professional context 
(see Souhami 2012). Occupational cultural knowledge has also often been seen as a resistance 
to change but can be conceived as a potential, or driver, for change within an institution “in a 
state of change and flux, and similarly influenced and shaped by external” contexts (Souhami 
2012: 5). A full account of an occupational culture would require a bottom-up, ethnographical 
study. Top-down studies could also to some extent further our understanding of variations 
within a system that bridge the micro-meso-macro levels of analyses. McAra’s (2005) study 
on transformation and development in the Scottish criminal justice system, for example, shows 
that new policy has challenged previous core values of Scottish child justice, which can be 
conceptualised as political institutional transformation, but not necessarily in respect of the 
institutions. She highlighted that the system managed to “absorb” some of the new policy 
influences and reconstruct them through the mediation of localised political and cultural 
processes (2005: 285). A public protection and risk management policy agenda was introduced 
that led to a number of programs, but several of the older, more welfare oriented objectives 
(including important child rights principles) continued to predominate. No distinctive shift 
happened as objectives merged and facilitated the old paradigm. In the study, a rights discourse 
through international and domestic law proved important, but the judiciary, at the same time, 
had to make “strenuous efforts to reconstruct the rights discourse in ways that do not undermine 
the established institutional ethos” (2005: 288). Field (2007) similarly found that policy and 
management reforms in England and Wales led to more compromises and diverse approaches 
among the practitioners, something that had been presented as positive for the development of 
child justice. 

A tension between general culture (with mostly entrenched but also changing elements) and 
the changing macro-level components and (competing) pressures is thought to be a 
precondition for transformation (see McAra 2005), which indicates the importance of 
considering micro-, meso-, and macro-level “linkages”: the general insights lie in the “interplay 
between political and cultural dynamics” (2005: 297). McAra has also elsewhere (2004) 
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studied youth justice policy developments through the related ‘Culture in action’-thesis 
developed by Swidler (1986). When professionals within the child justice system learn new 
ways in periods of social transformation, doctrine, symbols, explicitly articulated ideologies, 
ideas, or values can directly influence strategies of action. In periods of ‘unsettled’ practice 
orders, differences are more prominent and emotionally charged, and are also manifested more 
discernibly as ideologies. When there is still competing ways of organising action, “bursts of 
ideological activism” more readily occur (1986: 79-80). In such circumstances, ideology end 
up having a direct impact on action. When unfamiliar habits and beliefs, or any other aspects 
of a culture, become more ‘settled’, the link to action is more constrained (what Swidler calls 
“loose coupling” between action and culture). Settled cultures are often internally diverse and 
incoherent, but because they provide ritual traditions that regulate patterns of authority and 
cooperation, actions and beliefs (almost “common sense”) are much more entrenched (Swidler 
1986: 281-84). Child justice dynamics are easily misrepresented by excessive simplification 
and neglect of variation within cultural or political influences. McAra wrote that the “ongoing 
dialect between studies” that point to broader social and cultural dynamics (also within local 
context) and ‘smaller-scaled’ empirical studies are important to further the field of youth justice 
(2005: 278). Case and Hampson (2019) also argued that child justice needs to be researched 
from a perspective that emphasises discretion and local innovation, both by organisations and 
individual practitioners, as these are important drivers of change. 

Others have argued that resistance to punitive trends among practitioners in the different 
institutions that make up the child justice system play an important role in shaping practices. 
The discretional power of the practitioners can allow them to mitigate punitiveness when they 
implement policies (Field 2007). According to Case and Hampson (2019), there seems to be 
an appetite for positive, child-friendly change among practitioners. Resistance against a 
shrinking welfare focus or against centralisation or standardisation is central in a practice-study 
on, for example, practitioner’s accountability (Armitage et al. 2016) and highlights creativity 
in implementing child justice policy. Another identified driver of change, or at least an 
opportunity for reform, is cooperation across child justice agencies (Case and Hampson 2019), 
which partly hinges on the practitioners’ abilities to convey and maintain a degree of 
professional trust and confidence amongst themselves, which in turn also seemingly allows 
them to balance competing principles and demands (Case and Hampson 2019). Henry (2012) 
studied how ‘negotiated everyday practices’ within a general criminal justice sphere that 
animate, produce and reproduce themselves might productively be characterised as situated 
learning. He noted that rights-oriented norms already embedded with policy-oriented 
professionals seem likely to survive resistance from other practice cultures (see Henry 2012). 

Throughout various types of child justice studies, discretion among practitioners is often 
advocated as desirable because it is presumed to lead to more diversionary justice (Arthur 2016, 
Muncie 2012, Zimring 2017). Kelly and Armitage (2015) found that discretion and diversion 
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organically transpired after budget cuts to various parts of the UK child justice system, and that 
diversion is not a straightforward concept. Child justice scholars have tended to present the 
concept as diversion from the justice system, or at the least diversion from prosecution, 
however, some practitioners have tended to associate the concept as diversion from crime, and 
here, the diverted cases were coupled with intense intervention measures within the justice 
system (Kelly and Armitage 2015). Research from the general criminal justice contexts, 
including the American, have identified the discretionary powers of prosecutors as drivers of 
punitiveness (see Alkon 2015, Henning 2012, Rubin 1980, see also Gelsthorpe and Padfield 
2012). Field (2007) noted that reasoning perceived as resistance to punitiveness by practitioners 
themselves may produce outcomes that entail more constraints and are insufficient for 
counteracting the ‘culture of control’. Discretion and diversion are key concepts for recruited 
and used children, because justice practitioners likely determine if the children fulfil 
requirements to be diverted from prosecution and granted victim status.  

A potential risk is thus that research into practice cultures tends to remain wedded to official 
political discourses on child offenses and the political project of legitimatising the justice 
system. Phoenix (2015) suggested that child justice scholarship needs to abandon the quest to 
find a better child justice within a child justice system, which she argued in relation to 
scholarship that incorporated international child rights to promote reform. In line with McAra 
(2005, 2017), Phoenix conceded that studies on occupational or practice cultures can be 
important for identifying conditions that could enable a way of dealing with children in a non-
penal way. In my case, the practice-culture accounts, together with victimological insights, 
provide a framework for understanding definitions, explanations, and responses as interrelated 
and mutually reinforcing elements working together. 

4.3 Child victims of state crime 
State crime is, as we saw above, a broad term. Victims of state crime can include victims of 
conflict and criminalisation practices. Within this tradition, the assumption tends to be that 
states have an interest in denying or delegitimising victims of state harm, such as populations 
targeted by political persecution and refugees (see Welch 2004). Many such victims are 
presented as disadvantaged by a layer of state policies and practices. These people are rarely 
granted the right to be heard as victims in courts or permitted to participate in politics, which 
further enables systematic human rights abuses against them (see Grewcock 2012). Their 
possibilities to engage with civil society may also be complicated due to stigma, fear, or lack 
of resources or know-how. They are sometimes presented in public discourses as undeserving 
of civil, political, and socio-economic rights (see Kauzlarich et al. 2000). The potential for 
participation diminishes further if these people are associated with other social problems, such 
as drug addiction.  
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In this section, I first provide a brief overview of victims’ rights as presented in the victimology 
literature. I then examine some of the discussion in critical victimology in relation to victim-
offenders within a conflict context. I also include research dealing specifically with challenges 
in children obtaining victim status, as well as framing problems in general in relation to child 
offenders and child soldiers. This previous research can help us better understand how laws 
and policies endure, and why transformation-oriented, resisting practitioners have difficulties 
in implementing certain child rights policies specifically in relation to children associated with 
armed violence.  

There are several relevant concepts pertaining to victimological research concerns related to 
my topic, such as ‘deserving victims’, ‘political victims’, victim status and labelling, victim 
hierarchies, victim categories, responsibility, blame, innocence, and vulnerability. I address 
most of these concepts as they are overlapping and related, but place emphasis on the notion 
of victim hierarchies and deserving victims, as well as innocence and responsibility, as these 
two ideas are especially relevant to children and child offenders. The process of gaining victim 
status and the different victim categories created by international and Colombian law are 
central here and throughout this thesis. 

4.3.1 Growing concern for victims’ rights  
Early victimological studies paid little attention to the experiences or needs of victims, and 
many studies focused on victims’ own roles in their victimisation (see van Dijk 2009). Theories 
following a ‘second wave’ of victimology largely aimed to explain the causes for victimisation, 
but also began to explore the relationship between offenders and victims (see Jennings et al. 
2012, Meier and Miethe 1993). Eventually, the victimological focus also expanded to include 
types of criminality like domestic violence and, to a lesser extent, victims of white-collar crime 
(see Walklate 2011). Critical victimologists began to argue for greater advancement of victim 
rights and the need to make space for victims’ voices in criminal justice systems (see McEvoy 
and McConnachie 2012).  

Before the 1970s, politicians concerned with public opinion did not interference much with the 
criminal justice system (see Goodey 2005, Tham 2018). In Europe, victims of World War II 
began to advocate for greater recognition and eventually victim needs and rights became 
increasingly politicised, and crime victim concerns also appeared on the criminal justice agenda 
(see Goodey 2005, van Dijk 1999).75 The change and expansion of victim rights were also 
driven by a combination of influences from the civil rights movement, the women’s rights 

 
75 In 1985, the UN adopted the Declaration of Basic Principles of Justice for Victims of Crime and Abuse of 
Power, which provides a broad definition of victims. This instrument is an indication of some shared consensus 
in the international arena towards the need for more victim-centred criminal justice (see Goodey 2005: 130). 
Goodey provides a list of the rights of victims with a range of legally binding and non-legally binding instruments 
that advocate victim-centred justice (2005: 130). 
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movement, and other movements originating from various conflicts. The many victims affected 
by conflicts and atrocities such as genocide illuminated the need to focus on victim rights. 
Within transitional justice agendas, victims were deemed a priority in order to stabilise 
societies in flux (see McEvoy and McConnachie 2012, see also UN Secretary-General 2011b).  

A number of laws, policies, and recommendations within the field of criminal justice have 
sprung from the critical victim-focused development (see Goodey 2005). Some of these laws 
and policies created more opportunities for crime victims to be heard both in informal settings 
and in court (van Dijk 2009). Goodey (2005) highlighted that justice systems are in practice 
required to balance basic standards of service provisions, and still ensure that individual victim 
needs, especially vulnerable victims, are met adequately. At the same time, concerns about 
victims have been used to justify increasingly punitive policies. After the 1980s, in political 
rhetoric, the offender was presented to a greater extent as more ‘one-dimensional’, and in 
opposition to the victim (see Tham 2018, van Dijk 1999, 2009). Goodey (2005) wrote that 
retributive justice has been promoted as a victim-centred justice in a Western context. When 
more weight was given to factors like efficiency and economy, victims were often constructed 
as consumers of the criminal justice system. Similar tendencies can also be observed in relation 
to conflict contexts. McEvoy and McConnachie noted that victims tended to be 
instrumentalised “in the pursuit of larger political and social goals, such as reinforcing the rule 
of law, deterring future offenders” or simply gaining political popularity (2012: 528). Based 
on interview data from a range of different conflict and transitional justice contexts, they found 
that “political sympathy for victim mobilisation may ebb and flow depending on prevailing 
political winds” (McEvoy and McConnachie 2012: 532).  

Peace agreements with broad amnesties are frequently criticised on behalf of victims. However, 
just as van Dijk (2009) noted in relation to crime victims, victims of armed conflicts do not 
necessarily want more criminalisation. An example of this point are victims in Colombia during 
the political anti-Peace Agreement campaign in 2016, which emphasised the injustice of the 
immunity for FARC-EP members (Gomez-Suarez 2018). However, the Agreement was 
outstandingly victim-centred and largely endorsed among victim groups (see Weber 2019). 
Gomez-Suarez (2018) also noted that the disagreement between the anti- and pro-agreement 
campaigns also went back to the (pro-agreement) government’s acknowledgment of armed 
conflict in Colombia and its adoption of the 2011 Victims’ Law. The conservative political 
camp in Colombia that advocated for harsher criminal justice for FARC-EP also tended to be 
on the opposite side of victim groups and human rights advocates. Zapata, reviewing criminal 
justice’s place in the Colombian post-conflict context, noted that it is a misunderstanding that 
a victim focus implies more criminal justice or punitiveness, and he added that this 
misunderstanding is harmful in relation to the peacebuilding perspective (2016: 12). 
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Victim rights and victimhood are significant to the body of literature that has developed on 
transitional justice (Derluyn et al. 2015, van Wijk 2013). This scholarship has drawn on 
victimological ideas to provide useful frameworks for exploring victimhood in conflict 
settings. Christie’s ‘ideal victim’ concept, coined, in 1986 is for example hugely influential 
(see Hearty 2018, Jankowitz 2017, 2018a, van Wijk 2013), and discussed further in this part of 
the chapter. McEvoy and McConnachie (2012, 2013) suggested that the elements of 
exceptional transitional justice can transfer to ordinary political and legal debates. Calls to 
make criminal justice systems more ‘victim friendly’ is one such transferrable theme. 

Victimology as a tradition has thus developed jointly through both criminological and 
transitional justice scholarship (see Parmentier 2011), in contrast to theory-building around 
criminalisation, where the literature on transitional justice, with diversion principles through 
amnesty and restorative principles are dominant, have only sparsely featured in criminological 
studies (cf. e.g., Nickson and Braithwaite 2014, Parmentier and Weitekamp 2007). Restorative 
justice has also featured among victimological studies framed as an ‘alternative’ approach with 
reference to more offender- and victim-friendly justice (Braithwaite 2000, Clamp 2014, 
Llewellyn and Philpott 2014, Pemberton et al. 2007). As we saw in the previous part of this 
chapter, restorative justice have been common in Colombian criminology on child justice. 

4.3.2 Hierarchies of victimisation  
In the context of armed conflict, it is usually immensely important for victims of conflicts (who 
are often economically vulnerable) to gain victim status, because the reparations at stake can 
be very helpful in their post-conflict lives (van Wijk 2013). Many victims (particularly child 
victims) depend almost exclusively on civil society and organisations (national and 
international) to assist them with the process and steer their cases forward (see van Wijk 2013). 
Victims of conflicts are generally presented as deserving of justice and reparations, which is 
also codified in international criminal law, and many transitional justice efforts officially aim 
to be victim centred. However, victimised people also face prejudices and practical hurdles 
before they can gain victim status, and several scholars frame disagreement in policy and 
practice about who qualifies as a victim, including the implications of notions of a hierarchy 
among groups of victims (Hearty 2018, Jankowitz 2017, 2018a, 2018b, 2018c, McEvoy and 
McConnachie 2012). 

In scholarship, victim hierarchies or the hierarchisation of victims refer to the production of 
‘official victims’ through policy or other processes. This process involves politicised binaries 
amongst victims, backed up by legal criteria or political discourses and contests (Hearty 2018: 
889), and includes the notions of deserving and undeserving victims reinforced by media, 
funding schemes, programs, international aid, and various groups of victims themselves. 
Furthermore, the idea of who is or ought to be a victim (for example, deliberations and 
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decisions about who fulfils the criteria to be a proper victim in court) can be conceptualised in 
terms of victim hierarchies (see e.g., Hearty 2018) as well as through the ideal victim construct 
(Christie 1986). In turn, hierarchies are also often grounded in victim conceptions and relate to 
constructs such as innocence, and idea that I explore further below. Victim hierarchies and 
categories can generate exclusionary and problematic conceptions and practices, as has been 
duly observed within the field of victimology in the context of transitional justice. For example, 
in most domestic settings, victims are categorised according to whether they are considered 
vulnerable or not. Most systems recognise that vulnerable victims should be given priority and 
special treatment, and young child victims are often automatically categorised as vulnerable 
(see Goodey 2005, Walklate 2011).  

State crime scholars find that harmful criminalising experiences are rarely considered within 
public frames of victimisation (see Kauzlarich et al. 2000, Welch 2004). According to the state 
crime literature, persons in contact with a justice system are (or ought to be framed as) victims 
through human rights violations , which often reproduces victimisation. Furthermore, criminal 
justice measures tend to fall disproportionately on vulnerable members of society in the first 
place, which means that many become re-victimised or subjected to ‘secondary victimisation’, 
as they were already victimised in some way before contact with the justice system (see 
Hillyard and Tombs 2007). Within victimology, this population has been conceptualised as 
victim-offenders.76 Jennings et al. (2012) specifically note that children and youth often fall 
into the victim-offender category when they are or have been involved in criminal activity, and 
it can be said that an internal hierarchy between the offender-side and victim-side is often 
inexorably in play. The victim side becomes secondary, and some researchers have suggested 
that this side of the equation remains neglected in theories on crime as well as in crime policy 
(see Heber 2014, Meier and Miethe 1993). 

Within transitional justice policies (and often scholarship as well, cf. Derluyn et al. 2015), 
categories of victims and perpetrators of violence are often dealt with completely separately, 
despite the fact that many members of armed groups are also victimised (see McEvoy and 
McConnachie 2012). Several scholars point to two notable situations where perpetrators may 
also be considered victims, namely child soldiers and female combatants (Derluyn et al. 2015, 
McEvoy and McConnachie 2013, Reis 1997). However, domestic criminal justice systems may 
not readily recognise children as victims even if the international courts within transitional 
justice settings have generally done so (see Konokenko 2016, Reis 1997: 628-670), thus 
reinforcing the internal hierarchical imbalance in the victim-offender overlap. Furthermore, 
Drumbl (2016) has critically noted that the narrative employed by the prosecutors of the 

 
76 The substantial victim-offender overlap that exists among different populations has been documented in 
numerous victimological studies (Heber 2014, Lauritsen and Laub 2007, McEvoy and McConnachie 2012, Sahlin 
1994, Walklate 2011). High rates of victim-offender overlap are particularly common among populations 
experiencing homelessness, drug addiction, and prostitution (see Jennings et al. 2012). 
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International Criminal Court in the current Ongwen case77 paints victimhood as highly 
contingent and even “aleatory” (i.e. random). Drumbl concluded that the prosecution in the 
case “vivifies how narratives of agency, choice, and constraint may become instrumentalized 
by judges to suit the prosecutorial impulse.” Even if the Ongwen case does not directly limit 
children’s ascribed victim status, debates about victimhood in international criminal law 
nonetheless reinforce the idea of the “proper way to be a victim” (see Drumbl 2016), which 
feeds into established victim categories or the hierarchisation process of victims. 

In light of mass victimisation generated by armed conflicts, looking at child victims in a context 
like Colombia is perhaps particularly interesting. Transitional justice has presented an 
opportunity for the expansion of victim rights and victim positions. Through mechanisms such 
as truth commissions, victims have been offered a forum for recounting their experiences, 
thereby generating a ‘collective memory’ of the past, which in turn can provide them with a 
sense of justice and healing. Reparation schemes and the often-active attendance of civil 
society and human rights organisations are other features that make post-conflict settings 
interesting for scholars, providing a unique opportunity to countenance the complexities of 
victimhood, as pointed out by Jankowitz (2018a). She has also highlighted, in a number of 
contributions (2017, 2018a, 2018b), that if state institutions fail to consider nuanced 
experiences of victims when they design and implement transitional justice, the resulting 
system will inevitably reinforce the legitimacy of particular victim experiences over others. 
State institutions or agents may, for example, easily feel less sympathy on average for certain 
victims associated with a particular cause or a specific armed group. It is therefore necessary, 
in conflict settings in particular, to include and problematise local socio-political factors, 
cultural influences and personal experiences in relation to the legal definitions. Hierarchisation 
of victimhood can undermine the central tenet of most transitional justice processes because 
peacebuilding hinges on more than the needs of the ‘primary victims’ (Jankowitz 2018b: 260). 

The relevance of hierarchies of victimhood could (potentially) be twofold in my case. First, 
hierarchies influence recognition of victim-offenders, and therefore affect the question of 
where children associated with armed violence sit in the hierarchy of victimhood and 
responsibility and how this balance will be perceived in policy and by the public. Second, 
hierarchies bear upon how an individual’s victimhood stands in relation to other victims and 
those who have been victimised in the offences committed by these children. My research 
framework only includes theorising on the first question, as the second is more difficult to 
answer without participatory research. Top-down approaches addressing the needs of victims 
often overlook the participation of victims. In my analysis, the policy and practitioner 
perspective on the hierarchy of victimhood and responsibility is especially in focus. 
Explanations for why hierarchies occur, persist and matter are equally complex. In a conflict 

 
77 See footnote 34. 
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context, conceptions of victims are shaped by a variation of legal definitions, local socio-
political factors, cultural influences and personal experiences. In a transitioning society, 
“disparate beliefs about victimhood and violence are virtually inescapable” (Jankowitz 2018a: 
216-17, 2019b: 261), an observation that is especially relevant for the Colombian context, 
given the prolonged conflict and nearly permanent presence of transitional efforts (see Rettberg 
2019). Explanations for why hierarchies persist also relate to general, inherent, and deep-rooted 
biases around the constructs of offenders and children. The last two sections in this chapter will 
explore the general victim construct and the notion of children associated with armed violence 
as victims. 

4.3.3 Victim conceptions 
The concern within criminal justice and transitional policy alike is defining who the victims 
are and how to fulfil their rights and repair the victims. A unifying element within the 
victimological tradition is the notion that policy-presentations of victims in social conflict 
contexts are often based on simplified and ignorant conceptions of what the labels entail. Even 
if there is a call for more victim-friendly or victim-centred justice, many of the victims are 
excluded or subjected to stigmatised treatment. Studies in other academic traditions and civil 
society writings about child soldiers have with the purpose of promoting a more nuanced 
understanding of children’s agency, sometimes employed the language of the ‘faultless, passive 
victim’, unintentionally linking the victim concept with lack of agency and innocence (e.g., 
Akello 2019, Brett 2003, Nyamutata 2020, Rosen 2005, 2019; see also Simmons 2009: 335-
36). In making this link, they risk reproducing the notion that victims are inherently passive, 
even if the very purpose of these studies and the victimological studies that problematise victim 
constructions ultimately are one and the same, as indicated some of the writings (see Denov 
and Akesson 2017, Drumbl 2016). 

As briefly noted above, the question of who exactly are able to successfully claim victim status 
became a scholarly concern following the growing concern for victims and the 
individualisation of victims. Only those who are able to purchase power, knowledge, and 
citizenship tend to be called victims, as in ‘successful victims’ or ‘official victims’ (see Goodey 
2005, Hearty 2018). Many have conceptualised this point by talking about specific categories 
of victims that are likely to be most successful in gaining victim status. Some use the words 
‘good’ and ‘bad’ or ‘deserving’ and ‘undeserving’ victims to accentuate the point (Goodey 
2005: 124, McEvoy and McConnachie 2012). Christie defined an ‘ideal victim’ as “a person 
or category of individuals who – when hit by crime – most readily is given the complete and 
legitimate status of being a victim” (1986: 18). Krystalli’s (2019) anthropological study with 
victims in Colombia showed that some frame themselves as ‘not good victims’ when they are 
denied victim status under the Colombian framework.  
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As we have also already noted, the reinforcement, or creation, of categories and hierarchies can 
be explained with reference to traditional or inherent assumptions about the victim construct. 
Van Dijk (2009) pointed to the notion of Western victimhood that stems from the Christian 
image of Jesus as a forgiving scapegoat suffering in silence. Others observe that the victim 
label is also often deployed to convey feelings of sympathy, but the victim must behave 
accordingly by not exposing themselves to risk or harm in any way (see Heber 2014, Rudling 
2019). When victims fail to act in accordance with certain perceptions, sympathy weakens, 
which endangers their status. This tendency is also linked to prevailing notions of rationality. 
Victims who expose themselves to harm do not conform with what is ‘rational’ and fail to fit 
with the rationalist expectations upon which our society is built. These victims are therefore 
punished, or treated differently, and lose their possibility for victim status. Their chances for 
receiving compensation awarded by the criminal justice system thus decrease significantly. 
Rudling (2019) wrote about victims in transitional justice discourses, and said that policy 
routinely excludes those who display agency and resistance by emphasising vulnerability or 
other such characteristics in relation to victimisation. In her study, she found that due to the 
way redress mechanisms operate, the burden of proof is higher for “resilient victims”. They are 
required to display suffering and turn their pain into something that is politically and socially 
recognisable and acceptable (Rudling 2019: 440).  

Vulnerability is linked to conceptions of innocence, which in turn are often linked to age and 
physical appearance. One of Christie’s ‘criteria’ is that victims need to have enough power and 
be sufficiently resilient to make themselves heard, but they still need to be seen as weak and 
vulnerable enough to gain sympathy (1986: 19-21). This notion is particularly relevant for 
victimised children. While small children may automatically be seen as vulnerable, older child 
soldiers might not be perceived of as weak. Unless they have capable parents or guardians who 
can report and argue their case, older children will rarely be in the position to “purchase” 
enough power or knowledge to claim their victim status (see Goodey 2005: 138, Christie 1986). 

Another factor is that the media, politicians, and the criminal justice system seem to feed off 
the notion of ‘us and them’ or ‘otherness’, where ‘us’ encompasses the victim and ‘them’ is 
applied to the offender (see Heber 2014). A legitimate, ‘good’ victim requires a corresponding 
ideal, a ‘bad’ offender; otherwise, the victim notion fails to produce sympathy or serve a 
purpose in line with the state project or dominant ideology. Feelings of sympathy and the 
righteousness of victims seem to be relevant only if someone (other than the state) can be 
blamed (see e.g., Garland 2001, Ruggerio 2005). As we noted above, the groups in society that 
regularly move between criminality and victimisation are also often the most vulnerable. 
However, they are often not the ideal, or ‘right’, type of vulnerable victims.  
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4.3.4 Political child victims?  
Critical victimologists suggest that most victimised persons are not ‘ideal’. Some victimised 
persons are either too ‘weak’ to claim victim status or too unsympathetic. Many may not even 
be aware of being victimised. Such could plausibly be the case when children are disadvantaged 
and impoverished as a result of unfair social and economic policies, as mentioned above in 
relation to state crime victims (see Christie 1986, Kauzlarich et al. 2000). Recalling the reasons 
behind why children join, or are recruited into, armed groups (as reviewed in Chapter 2), socio-
economic disadvantages are the most common factor. Scholars point to the “invisibility” 
generated by the design of state responses to maintain the notion of an exclusive, ideal victim 
(see Ruggerio 2005: 251, see also Butti and Leyh 2019), which has to do with deep-seated 
conceptions of victims and violence in conflicts. In a similar vein, others have noted that 
children are “ideal victims” in international policy, but that being ‘ideal’ in effect grants them 
an “indisputable and uncontested, symbolic ghost” victim-status (see Holá and Bouwknegt 
2019: 264, 270). 

Van Wijk (2013) wrote that many remain invisible if the victimisation takes place in isolated 
regions that receive little media attention or that do not have a functional civil society presence. 
In such places, few might report or file a claim because of how the process is designed. For 
example, the process might require contact with local authorities (like local politicians or 
police) who were the direct or indirect victimisers in the first place. Potential victims thus have 
to rely on seeking assistance from advocacy groups to lobby for their cause (van Wijk 2013). 
Rudling (2019) similarly opined that states are ‘aware’ that human rights abuses create 
obligations that the state owes to the victims. For this reason, laws are formulated so that the 
treatment of victims legally hinges on the actions of the victims themselves.  

The process of creating more or less visible victim categories is also connected to the dynamics 
of international aid and assistance. Civil society organisations, although often with the aim of 
putting victims on the agenda, ultimately depend on donations, which invites selectivity. Many 
humanitarian organisations think that they can best secure funding by presenting a victim that 
generates sympathy, and that external funding for victims hinges on how well-timed and 
politically attractive a conflict is, otherwise its victimisation tends to be normalised or forgotten 
(van Wijk 2013). A study on victims of displacement in Colombia similarly found that funding 
vanishes with “shifting fads among international funders that are attracted to the plight of 
people surviving violent contexts” (Lemaitre and Sandvik 2015: 12). In the early 2000s, many 
organisations were willing to fund projects and humanitarian assistance for internally displaced 
Colombians. After a decade, donors then moved on to other refugee situations around the 
world. Lemaitre and Sandvik also observed that the Colombian state then began to frame victim 
issues more in terms of truth, justice, and reparations, with a particular concern for vulnerable 
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populations like women, children, and ethnic minorities, which induced international funding 
to pour in for the transitional justice project instead (Lemaitre and Sandvik 2015). 

Bouris’s study on complex ‘political victims’ found that organisations such as Amnesty 
International “purposefully select children in their marketing campaigns because they 
effectively capture the innocent, simple, and compelling victim” (2007: 27). Carpenter (2005) 
further suggested that calls for humanitarian assistance are often made with reference to 
“women and children” because these people denote an “innocent civilian victim”. Carpenter 
looked at UNICEF, among others, and highlighted how important images of the “simple” and 
“innocent” victim are for the practice of human rights interventions. Bouris wrote that this 
imagery reproduces the “objectively innocent” and simplification of conflicts (2007: 27). 
Rudling also highlighted that state focus on women, children, and innocence not only 
encourages the development of “questionable hierarchies” of victimhood, but also “conceals 
empirical realities” (2019: 425-26). Scholars focusing on child soldiers agree: the image of a 
child soldier as vulnerable, suffering, and exploited contributes to exclusionary practices. Some 
also concede that this image is powerful and can galvanize support (McMillan 2019).  

Reyes (2019) examined a Colombian state effort, a ‘symbolic commemoration of innocence’ 
in relation to the child and young victims of the Villatina Massacre, presented as a victim-
centred peacebuilding memorial. The massacre involved the police shooting and killing of 
group of children and youth in Medellín in 1992. In 2004, the state installed a monument in a 
park as part of the reparation scheme after a Friendly Agreement brokered by the Inter-
American Court and an NGO representing the victims’ families. Reyes wrote that this 
monument was, or was presented as, an important milestone in Colombia’s peacebuilding and 
transitional justice effort. She showed that the monument presents “an idealized version of 
childhood where the children move, play, and study in tranquil safety – a vision that does not 
correspond to the lived experiences of the youths in Villatina” (2019: 7). These types of 
shootings of youth in impoverished areas were common in connection to police raids on drug 
trafficking during the 1990s. The massacre only gained attention because in this case, the police 
mistook a group for sicarios (hitmen), when they were in fact only leaving a religious gathering 
together. This mistake presumably generated more outrage or was too embarrassing for the 
state to ignore. Reyes’s analysis thus reflects that many children, young adults as well as 
anyone else who was involved in the drug cartels (including the police, she points out), were 
victimised. She indicated that the reason that the Friendly Agreement was struck in this case 
had to do with important (and excluding and therefore problematic) conceptions about 
innocence.  

As we have seen, women, children, the elderly, or disabled individuals are often figureheads 
in conflict presentations. These types of people are less frequently combatants or active, visible 
members of armed groups, which (among other assumptions) makes them innocent bystanders 
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to armed conflict. Being bystanders corresponds to their perceived vulnerability in general legal 
systems (see Rudling 2019). in The wider literature on transitional justice posits that children 
have often been eligible as victims precisely because they seem to have an inherent claim to 
innocence (see McEvoy and McConnachie 2012). 

McEvoy and McConnachie (2013) explored the ways in which innocence is politically 
constructed and deployed in transitions. They found that claims to innocence disavow the 
political struggle. The concept of innocence was linked to blame and reinforced the categories 
of victim and perpetrator as inherently mutually exclusive. The notion of innocence stands in 
stark contrast to the lived experiences of child soldiers (see Drumbl 2012) and reinforces the 
‘otherness’ of communities or groups regardless of lived realities and political experiences of 
individuals, which adds to the hierarchisation processes (McEvoy and McConnachie 2013: 
501). Jankowitz (2018b) similarly found that group claims to victim status often accompany a 
labelling of opposing groups as blameworthy perpetrators and potentially a denial of other 
groups’ experiences of harm. McEvoy and McConnachie (2012) also pointed out that assigning 
blame to different (victim-perpetrator) groups plausibly allows the state to deny its 
responsibility for general violence committed in the context of an armed conflict. In the case 
where children are socio-economically disadvantaged and become associated with armed 
groups, there is furthermore rarely a single identifiable, blameworthy offender. Van Wijk 
suggested that victimisation remains invisible because if local authorities permitted actions 
beneficial to the victims, these actions would imply that ‘complex political’ perpetrators exist, 
which would increase costs and might endanger state legitimacy (2013: 171).  

The binary line between the good, innocent victim and the correspondingly bad, blameworthy 
perpetrator is thus also a strong influence in the construction of victims of armed conflicts. 
Bouris (2007), drawing on Hannah Arendt’s work on the image of Holocaust victims, described 
various types of responsibilities that are connected to victims that can readily ‘cancel out’ their 
status as victims. One of these responsibility is “moral responsibility”. Bouris finds that if the 
victim is shown to have acted “improperly by either stupidity or ill-will”, the political 
perpetrator (military or police for example) is more readily considered less guilty, legally, and 
even to have acted within moral limits (Bouris 2007:10). “Discursive responsibility” refers to 
when victims participate in discourses with contradictory set of ‘interests’ in relation to their 
victimisation. An example would be child victims of recruitment and use that express loyalty 
to the armed cause or group. This form of responsibility does not refer directly to physical 
actions of victimisation nor to explicit provocation, but is rather a “nuanced idea of 
responsibility” (Bouris 2007: 47). 

Some have argued that the complexity of child involvement with armed groups can only be 
grasped by moving beyond the binary distinction between victimhood and offender-hood, but 
at the same time, these authors have also implied that some form of criminalisation is welcome, 
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albeit with caution (Akello 2019, Derluyn et al. 2015, Drumbl 2012, Kaushik and Freeland 
2019). As outlined in Chapter 2, legal and other scholars have also criticised the approach that 
all children should be framed and treated as victims in a conflict-context with reference to 
children’s agency (Drumbl 2012, Steinl 2017, Rosen 2005). On the one had, we have research 
that suggests children’s assumed innocence gives them the potential for victim status (at least 
in theory), but that this status is difficult to claim for a number of (other) reasons. On the other 
hand, we see the argument that applying the innocence label to children does not tally with 
lived realities, and that a victim status therefore is misguided and even harmful, assuming that 
victim status conveys, or necessitates, passiveness and lack of agency. Conceptualisations of 
children present them as either innocent or non-victims. Few accounts really explore the 
possibility of children as both non-innocent and victims. 

This gap in the thinking has to do with assumptions or the construction of offenders. The child 
victim-offender will face stigmas inherent to child offenders. As discussed in Chapter 2, the 
criminological scholarship has often found that children and youth (and youth offending) have 
often provided a scapegoat for crime and public disorder, as they readily become labelled as 
deviant outsiders (Cohen 2011, Estrada and Flyghed 2013, Goldson 2011, Merlo and Benekos 
2017, Smith 2011) because of the ‘othering’ processes as well as a tendency to view children 
as unpredictable, “at-risk” and simultaneously risky (see Denov and Akesson 2017, Heber 
2014: 422). For this reason, they are often blamed for their own victimisation (by hanging 
around in the streets at night-time and drinking, for example) (Christie 1986, Heber 2014). The 
inclination to make children scapegoats is also referred to by scholarship on childhood that has 
examined the construction of childhood in light of traditional theological influences (see 
Skolnick 1975). Several philosophies underpin the childhood construction in law, and it is 
likely that this construction is affected by views of children as potentially bad or evil, because 
they are the consequence of acts of sin (Skolnick 1975). 

The construction of childhood is also often linked to vulnerability, as noted above. 
Vulnerability often refers to a state in which a victim does nothing to put themself at risk but 
find themself vulnerable because of the attributes they possess, such as being frail or very 
young (Walklate 2011: 182). Walklate has found that in cases where children have put 
themselves in situations of risk, and demonstrated strength instead of fragility, the policy 
response of special treatment is tested. She also indicated that when states or other powerful 
actors use terms like vulnerability, it conveys a subtle, cultural power, and enables the 
separation of those who are vulnerable and deemed deserving and those who are vulnerable 
but to whom the victim label is denied. She accentuated the paradox of the incarcerated child 
offender as vulnerable but denied victim status: 

 … when harm and risk are taken together and used as a measure of vulnerability, it is easy to see 
how the young become more readily identified as offenders rather than victims and, as offenders, 
the least likely to be considered vulnerable. (Walklate 2011: 183) 
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Lastly, one of the dominating philosophies identified in the construction of children in law 
paints children as ‘becomings’ and was originally build on notions of innocence and purity 
(Ariès 1962, Christensen and James 2008). If children display resilience or discursive 
responsibility, in Bouris’s terms (2007: 47), they defy the inherent child as well as victim 
concepts. Childhood scholars have accordingly noted that the innocence notion often permeates 
state policy, which can ignore or bypass children’s agency and voices, similar to what 
victimologists have found about the general victim construct. Children are often, for example, 
deemed unreliable witnesses by ordinary courts (see Masson 2004, Hendrick 2000). As we 
established in previous chapters, the international policy on children and armed conflict, 
considering the victimisation and social harms in play, promotes a victim-centred response to 
children associated with armed violence. However, the child soldier label together with the 
child offender label offer multiple challenges to inherent ideas of what it means to be a child 
victim and conceptions of innocence. By displaying various kinds of nuanced responsibility 
coupled with the challenges in being heard, children further risk ‘losing out’ in terms of victim 
benefits. Finally, there is a risk that researchers and practitioners overemphasise resilience and 
assume that as long as participation is enabled, all children “have the capacity to bounce back” 
(Denov and Akesson 2017: 3), which might further contribute to the exclusion of some children 
from victim benefits. 

To summarise this chapter, certain victims tend to be privileged over others. This privileging 
can conceivably compare to research findings in child rights research and the dynamics of state 
institutions adopting a hierarchical approach to different child rights. Complexities around 
conflict contexts and political victims, as well as notions of both inherent innocence and risk 
or danger in relation to children, contribute to their unlikeliness of claiming victim status. In 
light of these multiple assumptions, claiming victim status is often especially difficult for those 
who are simultaneously not exempt from criminalisation and labelled as offenders. If they 
expose themselves to risk, children are not acting according to expectations of sympathy and 
rationality. Furthermore, children belong to a population intrinsically targeted by crime control 
institutions. Many victimological studies on victim-offender overlaps accordingly find that the 
offender-side tends to dominate the victim-side. Considering these studies in combination with 
criminological and childhood studies, there is thus a multiple ‘double-jeopardy’ in play for 
offenders who have also been victimised. I build on the paradox presented in this section by 
addressing and bridging the following gap in the literature: at present, the conceptualisation of 
child victims of recruitment and use presents them as either innocent or non-victims. The 
paradox in focus also relates to international law and victim-centred peacebuilding policies’ 
presentations of children as vulnerable, mentally underdeveloped, and innocent on the one 
hand, while on the other hand, societal perceptions convey that they are responsible, ‘risky 
youth,’ not yet adults and thus different and likely to be framed as outsiders through othering 
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processes. For these reasons, it is worth studying children as a separate category in relation to 
state responses and victim opportunities. 

These complex constructs and observations might also improve our understanding of the gap 
between law and practice, and help connect the legal and social structures of, for example, 
peacebuilding and negotiating victimhood. This connection should increase the understanding 
of forms and variations of legality: why criminalisation of children associated with armed 
violence persists, and why certain aspects of child rights dominate others. Researching youth 
justice practice-cultures can bridge crime control theory and account for emerging punitive and 
actuarial policies with micro and meso-level explanations for entrenchment of different models 
within child justice systems, in and of themselves and also with respect to child rights. 
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5 Method and material 

Through a qualitative case study, this research seeks to understand how and why some children 
in Colombia are treated as offenders even though they are prescribed victim status in law. The 
case is designed around socio-legal and criminological processes in relation to children and 
armed violence. The study involves examining how armed groups and recruited and used 
children are conceptualised and presented in both international law and Colombian policy 
documents and reports, and how these frameworks interact. Through interviews, it also unpacks 
how state officials and other practitioners perceive, reason about, and justify their 
implementation of child justice with respect to organised and armed violence.78 Specifically, 
my study addresses victim-offender overlap issues, and legal and practical challenges that arise 
in such a line of work. These issues are important because the way officials and practitioners 
construct problems and solutions impact how children involved with organised armed violence 
are treated by the state. The research necessarily includes both legal and social concerns in 
relation to child rights, child protection, victimisation and criminalisation issues. The wide 
range of themes and questions that arose made the research process a demanding endeavour, 
which were visible in the diverse theoretical platforms presented in the previous chapter.  

In this chapter, I present the decisions and priorities I made in relation to the field research 
procedure and my data, including accounting for the problems I encountered during the 
process. I also present how I perceive the population in focus and problematise my interactions 
with the interview participants. I begin the chapter by discussing my study design, including 
the choice of case, and its limitations as well as the main methodological difficulties I faced. 
The second part of the chapter presents and reflects on the process of my field study, including 
how I gained access to the material and how I conducted the interviews. I finish the chapter by 
introducing the analysis strategy, which is the themes and codes that formulate the remaining 
chapters of this monograph.  

5.1 Case study design: possibilities and limitations 
There are many ways of designing a case study and scholars disagree about its merits as a 
stand-alone method and about the objectives (see Flyvbjerg 2001, Yin 2018, Saldaña et al. 
2011). Some have suggested that scholars frequently employ qualitative case study designs in 
the state crime field because this approach provides a critical and flexible way of examining 
definitions and concepts relating to crime (Rothe 2009: 86). The approach readily incorporates 

 
78 Appendix 2 lists the key institutions and organisations in focus in my study. Appendix 3 lists the interviews. A 
list of key laws, documents, and reports can be found in Appendix 4. Appendices 5 and 6 include my participation 
sheet and interview questions. Appendix 7 presents the thematic coding scheme.  
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both interviews and other methods and allows the researcher to draw conclusions about a 
specific context while also contributing to theory development. When a particular practice (or 
practices) is largely unexplored, or when the focus of research falls between conventional 
disciplines and requires a more unestablished interdisciplinary approach (which state crime 
practices often do), a case study is thus particularly useful. 

A single case is often understood as “an instance of a class of events” subjected to a “within a 
case”-analysis to explain or understand the social construction, political categories, and 
outcomes involved (see George and Bennett 2005: 17). Many have also highlighted that the 
case study approach strives towards a holistic understanding of “units of inquiry” (Yin 2018) 
or of “systems of actions” (Rothe 2009). Others have framed case studies in terms of a “social 
autopsy” (Klinenberg 2011) or the “backstage of social phenomena” (Flyvbjerg 2001: 85). 
Flyvbjerg, and others, explain that case studies often contain a substantial element of narrative 
typically approaching the “complexities and contradictions of real life”. The researcher can 
gradually allow 

…the case narrative to unfold from the diverse, complex, and sometimes conflicting stories that 
people, documents, and other evidence tell them. This approach leaves ample scope for readers to 
make different interpretations and to draw diverse conclusions. Thus, in addition to the voice of case 
actors and case narrators, there is space for the voice of the reader in deciding the meaning of a 
given case and in answering that categorical question of any case study: “What is this case of?” … 
[and in this sense the case study can] contribute to the cumulative development of knowledge. 
(Flyvbjerg 2001: 86) 

This account is typical of qualitative studies, but Flyvbjerg highlights the usefulness of thinking 
in terms of ‘what is it a case of’, from a realist perspective, to highlight generalisable knowledge 
from one case: the reader will extract ‘the example’ and in turn compare and contrast it with 
other examples.  

These ideas do not necessarily imply that the researcher is impartial or even that the case is 
‘out there’ waiting to be studied. Other authors have emphasised that while the question implies 
a separation between the study from direct experience, choosing a case is a process in which 
the researcher is an active participant, deciding how to limit, define, and describe a 
phenomenon (Vennesson 2008: 230). In relation to state crime research, Rothe wrote that the 
quintessential characteristic of a case study lies in its focus on “interrelated acts engaged in by 
the actors in a specific social time and space” (2009: 86). She has elsewhere similarly advocated 
for a case study design in relation to studies aimed at illuminating institutional or organisational 
processes, and the aims and outcomes of particular programs or government decisions (Rothe 
et al. 2009). A case study allows for complex processes, programs, and decisions to be 
examined from different perspectives within a specific context. Doing so requires extensive 
description and analysis of that context that often go beyond the particular focus or 
phenomenon (see also Baskarada 2014).  
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In this sense, I see theory not as something distant and aloof, but as a way to see connections, 
make sense of experiences, and illuminate how power operates. A theoretical concept need not 
be recited by scholars in different stages but can come from any emerged, co-produced insights 
on justice for children, conflict, and victim-offender overlap. Some use the term interlocutors 
to describe their interviewees to highlight this point (see Krystalli 2019). I employ 
‘interviewees’ and assume that this term implies active, interlocutory theory-
producers/contributors. My own decisions thus affect the theory to a great extent, which is 
shaped by what I looked for, who I pursued and approached to interview, how I presented my 
research to them, the questions I asked, what I observed and noted down, and which themes I 
prioritised and examples I chose to use. My work of theory-building thus involves showing the 
connections, acknowledging context, translating, and the writing in itself. 

Finally, since my research problem or puzzle centres around law and legal practice, my design 
can also be described as socio-legal. Banakar wrote that such studies usually employ a broader, 
often pluralistic, concept of law akin to the ‘beyond law in action’ conception (2020: 5). He 
also highlighted that researchers who set out from the law (in a top-down fashion) can still treat 
law’s authority and legitimacy as problematic and examine the power at play. He pointed out 
that different perspectives on law come from various positions of power. Therefore, 
considering the ideas of only one group of judicial practitioners, such as judges, and their take 
on the law would silence other competing perspectives and present a narrow picture, even if 
such a perspective may seem influential. In most socio-legal research, and in my study, law 
and legal claims are treated as data, and gap-oriented socio-legal (top-down) research is in this 
sense still mostly an inductive, with elements of an abductive, approach in relation to theory. 
My study is thus not merely a traditional gap-study where discrepancies between promises in 
law and its actual effects are mapped. Nor is the aim to measure impact and effectiveness of 
law and its institutions. My interest lies in shedding light on the complexities of the power and 
limits of law in the specific area of child justice and armed conflict victims. My overarching 
aim necessitated critically examining how law(s) work(s) and the ability of policy to moderate 
tensions between substantive human rights principles and criminal procedural processes. 
Highlighting and understanding the complexities also ties into the reason why Colombia was 
chosen as a case.  

5.1.1 Research parameters 
First, the reasons that I chose to study Colombia are important for understanding the limitations 
I placed on the ‘inner’ parameters of the case, and for subsequent conclusions generalisable to 
theory or to other contexts. My prior interest in Colombia had begun several years before this 
research project took form. I have experience from other Latin American contexts, notably 
from Guatemala where I worked for a civil society organisation on transitional justice and 
organised crime. Colombia has much to offer those interested in state crime and peacebuilding 
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dynamics. In some ways, Colombia resembles other present day Latin American contexts with 
histories of armed conflicts and state crime. Violent gang formations, trafficking organisations, 
and deep-rooted socio-economic inequalities are still prominent features in some countries, 
especially Mexico, El Salvador, Guatemala, Honduras, and Brazil. Various gangs and crime 
groups in these countries are also known to recruit and use children in vast numbers (see 
Rodgers and Muggah 2009). Similar to Colombia, their governments have frequently promoted 
mano-dura (iron fist) criminal justice policies to members of armed groups, responding 
foremostly with military police raids and issuing lengthy detention sentences. 

What makes Colombia different and particularly interesting is its legal and policy framework 
on armed conflict. A few studies exist probing the possibilities to apply International 
Humanitarian Law (IHL) in Mexico, for example (see Rodiles 2018), but any proposals remain 
abstract. The Colombian domestic framework regulating state responses to children associated 
with armed groups are grounded, at least partly, in IHL. The 2011 Victims’ Law and the 2016 
Peace Agreement with FARC-EP are perhaps the most obvious examples, and these two legal 
instruments have accordingly received plenty of scholarly attention (see de Waardt and Weber 
2019, Muñoz and Serralvo 2019, Rettberg 2019, Ruiz 2018, Tapias and Diaz Pabón 2018, 
Weber 2020). Apart from creating opportunities for activists and civil society, the existence of 
a comprehensive legal framework provides a methodological tool for researchers, as does the 
concept of a socio-legal ‘gap’. Laws, agreements, policies, and programs furthermore imply a 
political and institutional will and indicate a certain capacity. Although funds and abilities in 
Colombia are insufficient to tackle the all the complex problems as ambitiously stated in the 
Peace Agreement, for example, there is still significantly more to build on than in a context 
with fewer expressed commitments. The 2006 Child Law (Ley 1098 de 2006), introducing a 
new child justice system in Colombia, has also received international attention and praise from 
organisations such as the UN for its incorporation of child rights. This law has received much 
less academic attention, including among Colombian scholars. The possibility to research 
opportunities for reform within the area of child rights thus further prompted my interest in 
Colombia.  

Concerning the more specific parameters, or the limitations, of the case in study, method 
scholars often stress that justifying the borders of an appropriate case according to certain 
categories is important for theory development (George and Bennet 2005, Yin 2018: 62, 
Flyvberg 2006: 227-29). My central focus – state responses to children associated with armed 
groups that are not obviously captured by the framework on armed conflict – offers a form of 
border. However, the actual borders of the phenomenon in focus are difficult to pinpoint. I 
assume that the topic and phenomenon I have chosen to explore involve multiple layers that 
each provide new borders (see Klinenberg 2002, Sullivan 2002). The particulars of my case 
study lie both in the ‘extreme’ (the armed conflict and temporary transitional justice) and in 
the ‘typical’ (criminalisation and other entrenched practices of permanent state institutions) 
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(see e.g. Klinenberg 2002). The case study thus offers an account of when the typical or 
conventional meets the extreme or extraordinary. 

In addition, the many elements of criminalisation, the conditions associated with victims, 
offenders, and armed conflict, and the politics and cultures of institutions provide infinite 
research opportunities. My study is designed around the specialised authorities and 
administrative entities entrusted with the task of producing and overseeing policies or operating 
the established procedures and programs for children associated with armed violence. This 
policy, issued documents, and interviews with professionals and practitioners at the authorities 
and entities therefore make up the core of this contribution. In turn, their own borders, or 
boundaries, are largely found in law and policy, and are themselves subject to critical inquiry 
as explained in the previous chapters. An important limitation is that I do not include police 
actors in my study, nor do I focus on aspects of police work but rather focus on what happens 
once children have come in contact with the other agencies in the judicial process. 

As discussed in Chapter 2, the focus on state responses encompasses parts of the transitional 
justice framework as well as the ordinary criminal policy and system. I make no claim to map 
or analyse either in a comprehensive way, but rather focus on the most important policy 
developments relevant for the ‘grey area’ children. In other words, I do not claim to fully 
answer either of the questions about how the formal criminalisation is organised or how it 
influences substantive criminalisation. Answering the first question would necessitate a 
doctrinal study that would systematically analyse the history of norms and jurisprudence in the 
legal system of Colombia. A comprehensive practice study would require more time and 
resources for anthropological observations. Through in-depth case studies and ethnography, 
researchers have focused on part of an institution involved in the criminal justice chain to 
explain and explore change (see e.g., Souhami 2009). Such a study would complement this 
research very well. 

While case studies often incorporate complementary descriptive statistics, I only occasionally 
present numbers on victims and offenders, the main reason being the difficulty in accessing 
reliable statistics in Colombia. Accurate numbers of how many children are associated with 
armed violence in Colombia do not exist. Some report rough estimates, but they tend to focus 
on only FARC children or former AUC children (see e.g., CNMH 2017). In Chapter 3, I 
described the extreme difficulty of drawing the line around what and who is FARC-EP, for 
example. I therefore view these rough estimates as more misleading than illuminating. 
Furthermore, it also proved challenging to break down and present an overview of children in 
contact with the justice system. The different state entities, such as the Family Welfare Institute 
and the Prosecutor’s Office, report different numbers on how many children enter the system 
or how many are prosecuted. There is inconsistency in how the statistics are reported both 
spatially and temporally. When I present numbers on how many children are diverted from 
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prosecution during a year, or how many receive victim support, I do it in relation to an 
interviewee’s claim or to provide some yardstick for the reader to better understand a point. In 
each case, I problematise the statistics, and conveying that these numbers never present the 
whole or only picture.  

5.1.2 The problem of expansion  
The challenge for case study researchers is often found in the high expectations that arise from 
the interest in the topic. Yin (2018) warned against the varied expectations of case studies 
across academic fields and recommended that the researcher customises study design according 
to their field. The vast amount data and literature that are necessary to meet the expectation of 
a more “holistic” approach to complex social phenomena constitutes a challenge in itself (Yin 
2018, see also Flyvbjerg 2001: 84). For me, it was difficult to limit and ‘stop’ both collecting 
data and incorporating insights from previous literature. Both my presentation of previous 
relevant literature and background description, including some initial analysis, are therefore 
wide-ranging and lengthy. Flyvbjerg highlighted that social practices “cannot be distilled into 
theoretical formulae” and that the possibility to understand them diminishes with attempts at 
summarising a case in favour of “conceptual closure” (2001: 85). While the phenomenon in 
focus in my study – responses to children associated with armed violence – might seem like a 
relatively narrow focus, my aim is to explore the different layers of problems involved, which 
means studying both the law and the social, or criminological, processes. I therefore found it 
necessary to seek concept or problem definitions, findings, and conclusions from different 
fields. The potential for additional theoretical explorations increased the further along I went 
in the analysis, and made it difficult to adapt the design according to only one field, as Yin 
suggests. 

A related reflection on general limitations has do with my central concepts. The seemingly 
narrow focus of this study made it harder to know when to stop exploring previous research, 
which arguably contrasts with studies on more general populations, such as victims for 
example, that might find a more developed ‘own’ or internal field to situate or base their 
research on. A study focusing on responses to victims of a conflict, for example, could 
comfortably rely on the critical victimological theory developed in conflict contexts. A study 
of responses to child offenders could reasonably build on the growing criminological literature 
on youth justice. Since my research concerns both, and few studies thoroughly address this 
specific victim-offender overlapping population, I needed at least two theoretical entrances. In 
addition, I needed them to both capture the conceptual issues within each state process (victim 
process/child justice process) and coherently complement each other. Furthermore, my choice 
to make human rights central (both as a methodological tool and as a subject of critical inquiry) 
necessitated some theoretical discussions beyond those normally found in victimology and 
youth justice studies. For these reason, I include the framing issues addressed by state-crime 
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and socio-legal theorists. While the incorporation of diverse theoretical accounts is generally 
welcomed by case study advocates, a risk is that the analysis becomes limited in terms of depth 
(cf. Flyvbjerg 2001). However, part of the point of an exploratory study is to broaden the 
understandings by examining a particular phenomenon from different perspectives and to 
provide avenues for further research (see George and Bennet 2005, Yin 2018). The interviews, 
in particular, opened up for several possible theoretical paths. The wide theoretical framework, 
in turn, also meant that I needed to consider more documents than I originally planned in order 
to collect sufficient material for a sound, persuasive analytic discussion.  

One way for me to limit the process of searching and considering previous studies was to stay 
within the ‘hybrid’ or ‘grey area’ in relation to the central concepts of victims, offenders, armed 
conflict, and armed groups. Rather than including more developed research with a theoretical 
base on, for example, armed conflict or group practices, or even on recruitment and use of 
children, I limit these conceptual concerns to discussions on the boundaries or difficult cases. 
This research, in turn, more readily informs my analysis of what distinguishes the clear victim 
of the armed conflict from the clear offender of ordinary crime or in a peaceful context. The 
problems of expansion instead feature when I analyse the data in relation to the concepts. As I 
learned, the clear-cut cases of armed conflict victims are far fewer than the mainstream 
literature or policy categories tend to suggest. Instead, cases involving more muddled, grey 
area victim-offenders are in the vast majority. While this finding constituted a challenge in 
limiting the scope, it still fits well with the wider critical criminological, especially the 
victimological, theory I employ, as we saw in the previous chapter.  

5.1.3 Problematic categories  
The specific focus on children constitutes a natural limitation and also offers challenges. 
Looking at only children as a victim category of armed conflict could be seen as an 
epistemological threat to the more theoretical aim of problematising and criticising rigid 
categories and distinctions. This problem is far from unique to my study: most victimological 
studies face the same problem (see Hearty 2018, Krystalli 2019). The paradox lies in taking a 
critical position in relation to labels, exclusions and inclusions while simultaneously describing 
the people who are recognised or conceptualised as victims or those who identify as victims. 
The paradox in this case implies that victimologists and state crime scholars speak on behalf 
of victims or society, reflecting the age-long paradox with all critical theory. Focusing on 
certain victims could be just another ‘disguised’ way of awarding privilege to some over others, 
through valorising the view of marginalised victims but at the same time ‘falsely’ theorising a 
central position in society (see Fay 1987). Many critical theorists attempt to circumvent this 
paradox of critical social science by adhering to a form of empiricism and overlapping 
epistemological communities and by arguing that critical theories essentially must establish the 
principle of fallibility of all its claims, i.e., open up for criticism in turn and avoid claiming the 
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truth of a critical realist argument (see Fay 1987, Hankinson Nelson 1993, Harding 1991, Zita 
1988). 

A related and important point for victimologists is to avoid any claims of defining the subject, 
but rather to aim to understand the work or the process of claiming rights as victims (see 
Krystalli 2019). The same point applies to my study on child victims, or any oppressed person 
of state crime, including those who are criminalised for engaging in social struggle. I also try 
to be responsible in presenting the different armed groups. While I simultaneously want to 
convey the difficulty in defining and delimiting a group, such as FARC-EP, I refer to “FARC 
children” only in relation to the state process of delimiting a route or program for certain 
children. 

In contrast to many victimological studies in conflict settings, I have not designed my study 
around accounts by victims themselves but rather around the practitioners working with 
children. Apart from the ethical difficulties and methodological hurdles involved in doing 
research with children, this choice was also grounded in the belief that there is a lack of 
explorative research on the bridges in place between how state systems work and children’s 
ability to benefit from and contribute to reforming the aspects of the systems that affects them.  

The knowledge that research ‘about’ or ‘on children’ is problematic and that scholars should 
aim to do ‘research with children’ have especially gained ground since at least the 1990s. 
Earlier, in various research areas, children were simply seen as ‘becoming’ (i.e. incipient) 
adults and their personhood was therefore limited and agency denied, and this idea about 
children is still a common view in state dealings (see Corsaro 2005). Many scholars have noted 
that we fail to ask relevant questions without incorporating a child standpoint position, i.e. 
conducting participatory research with children (Hendrick 2008: 42). McMillan noted in 
relation to ‘child soldiers’ that such children tend to be “authored, described and defined by 
those in positions of institutional, political, social and legal power”, such as prosecutors but 
also academics (2019: 515). Hendrick wrote that children are rarely presented by adults as 
political figures: “[I]f children are seen as social actors, they first have to be seen as capable of 
social action” (2008: 55). Children rarely express their position through actions such as 
organised demonstrations (barring some circumstances). Hendrick primarily addressed 
historical writings on and with children, but his points are relevant across fields. His point was 
that research on areas where children are socially active is beneficial for combatting the notion 
of them as incapable and irrational. The problem is thus not only “adultist bias” and unilateral 
interpretation, but also children’s lack of an “authorial voice”. Henricks use children who 
commit crimes to exemplify a circumstance where children can be thought of as having taken 
a more ‘active’ role and express a form of social protest .  

To make this form of ‘protest’ central in a study is still important, despite not including direct 
participation of children. Moreover, incorporating children’s participation necessitates a space 
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where children’s voices but also their silences can be interpreted, both in research and in state 
and judicial processes. In child justice processes, children’s silences are often presented as a 
problem, not as a form of expression. Children are also often deemed unreliable witnesses by 
courts or legal researchers (see Masson 2004). Research that actively promotes a focus on 
children’s participation and access to justice, but that also incorporates practitioners’ 
experiences of the proceedings, is important in order to enable such discussions, spaces, or 
bridges. I therefore position my research on ‘justice for children’ as a necessary supplement to 
a study on ‘justice with children’. I also hope that my choice to interview organisational 
workers in addition to state agents brings children’s participation ‘closer’, because many of 
those actors directly work with incorporating children’s voices in reforming state practices. 
Moreover, while I do claim to contribute to the understanding of the process of claiming rights 
for both children and victims more generally, I make no claim to present their standpoints, nor 
that my framings are the only way forward in research with children. 

5.1.4 The outsider perspective  
A significant ethical problem faces researchers who enter from ‘outside’ to talk to someone 
about their difficult situation and lack of access to justice, and then disappear. This issue is 
obviously especially problematic in relation to my interest in Colombia as a privileged, foreign 
person. This position of privilege also informed my decision not to talk to children directly. In 
accordance with the writing of Hendrick (2008), in recognising children as social actors and in 
doing research ‘about’ children, we need a broad understanding of the constant power issues 
at play and ask how they were established, refused, or maintained. These questions make up 
part of my methods choice. Aspects such as the unequal distributions of power, the 
complexities of armed conflict, and both the tendency of denying agency and the readiness to 
criminalise children also informed my study design. 

My outsider perspective and timeframe provide another limitation of my study. Since I had to 
travel to Colombia, the timeframe of little under one year meant that the dynamics of gaining 
access to interviewees and institutions prevented me from observing and conducting interviews 
in all of the institutions I had planned (I will describe these limitations further in the next part 
of the chapter). My plan of systematically spending equal amounts of time at certain institutions 
evenly in different geographical settings proved impossible. In a more unsystematic manner, I 
spent a longer time in the child justice chambers in Bogotá, for example, and had to make do 
with talking to justice practitioners who don’t work in Bogotá only at conferences and in 
passing. This limitation means that some of the reflections and insights are made from centralist 
positions in Bogotá on the whole of Colombia. This limitation can also be conceptualised as 
one case study ‘border’, albeit unfortunate or unintended. Undoubtedly, a valid criticism is that 
the Bogotá perspective is very limited because of how removed it is from much of the conflict. 
Later in 2020, as a practitioner in a rural area, I was often told by local state or organisational 
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actors that state actors in Bogotá have always been ‘colonisers’ who ‘from above’ impose 
policies ill-adapted to the rural contexts. 

Furthermore, even if I did not speak to victims directly, researching violence-related questions 
and victim categories in Colombia as a foreign, non-Latin woman is ethically complicated with 
regards to how much I can ‘give back’ in general. An academic’s main aim may often seem to 
centre around engaging with ‘remote’ theory that either bears little relevance or is inaccessible 
to the participants rather than directly contributing to or engaging with stakeholders. This 
concern is common to many researchers like ethnographers (see Wibben 2016) but arguably 
extends to all research. Moreover, like many ‘outsider’ scholars, I write in English, rather than 
Spanish, and the research process and final product are shaped by the rules and customs of 
European standards. My reasons for choosing to study Colombia was rooted in the belief that 
the long experience with peacebuilding is worth examining, and together with the question of 
criminal justice, study of this country could offer important insights, not only internal to 
Colombia but also external to other countries with less experience of peacebuilding. This broad 
aim comes with costs about how specifically useful it is within one context. 

Nonetheless, I try to be mindful of how I talk about theory in dialogue with participants as well 
as in my writing. The theoretical contribution needs to correspond with the practical policy 
implications and be accessible and directly beneficial to the stakeholders at the centre of the 
research, and I do offer a Spanish summary of the thesis. But since doctoral research of this 
kind takes several years to finalise, the more important aspect happened in the conversations 
during the field research. I tried to balance critical questions by adapting them to the 
participants, for example, by letting an interviewee set the frame for the conversations by 
asking them to highlight the challenges and progression specific to their particular work. In this 
way, I aimed to make the interview and our conversation beneficial to them as well as to my 
research. Taking this strategy meant that I needed to have prepared sufficiently to be able to 
engage with them, and it also meant that my material ended up wide-ranging and lengthy, 
which presented a challenge during the analysis phase.  

Then there is the ethical question of how my outsider status affects knowledge production. This 
issue is not possible to ‘manipulate’. My outsider status as a white and privileged person affects 
the research. I therefore offer a few thoughts about how I experienced the process in order to 
enhance transparency. As a child, I grew up partly in Central America and I have had a personal 
connection to Colombia my whole life. I speak Spanish fluently and I am also used to adapting 
to different contexts and feel at home in international and multicultural contexts. All of this 
made me feel more at ease in conducting field research in Colombia. I had friends and contacts 
in Bogotá who I could ask for advice and discuss the specific dynamics of politics and culture 
that was interesting and relevant to me. In this sense, I would say that I conducted fieldwork in 
a setting that was neither unfamiliar nor fully familiar. Yet, I am aware that many persons I 
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encountered during the course of my field work perceived me as a complete outsider. I felt like 
this offered challenges as well as opportunities. For example, many Colombians seem more 
prone to talk to foreigners, since we convey a form of neutrality or impartiality. In turn, this 
perceived neutrality poses a lesser risk that the information comes into the wrong hands. Others 
might be sceptical of letting any outsider gain insights into their institutional practice in case it 
results in criticism and negative publicity, an opinion that I encountered especially during my 
contact with the Family Welfare Institute but also with some judicial practitioners. 

Additionally, Colombia has a long history of foreign aid involvement and military intervention. 
My whiteness might have invoked negative or particular connotations, such as an idea of a 
culturally insensitive ‘gringa’ with an easy-access passport. Another image is of the infamous 
European women who have travelled to Colombia and joined FARC-EP or other revolutionary 
groups. My strategy to counter these images involved demonstrating my previous knowledge 
and professional attitude to the people I encountered during the field research, and that attitude 
also helped many of the participants to get a clear sense that they (and how they) mattered to 
my research question. They recognised themselves and their importance in the critical 
endeavour or the reform work. My own impression of my participants was that they were 
mostly eloquent and well-informed. On the whole, my impression was that most were friendly, 
open, and willing to help and share their experiences with me. Bogotá is a metropolitan city 
and many people are used to foreign workers, exchange students, and so on. 

Some were more interested in my outsider perspective and inquired why I specifically studied 
Colombia. Others seemed to agree with my initial assumption, that Colombia is a highly useful 
case to study in light of the subject-matter and the international legal provisions. These 
participants often had international experience themselves or more frequent contract with 
foreign researchers or consultants. They also more readily assumed that my background 
knowledge of the national legal framework was extensive. For example, the first response one 
interviewee gave me after I briefly told her about my research was “you must be interested in 
the principle of opportunity then.” The principle of opportunity is one mechanism in 
Colombian criminal procedural law and not something anyone interested in peacebuilding 
would be expected to know about. With these participants, I did not fully feel like an outsider. 
It also helped that I had practitioner experience from international organisations and had 
encountered the Colombian judicial system and the work of the Reintegration Agency, for 
example, in my previous line of work. In these situations, our similar professional background 
was evident.  

However, in many situations during the field work, I felt like I was perceived as a complete 
outsider. As mentioned earlier, in attempts to negotiate access and establish trust in these 
situations, I often emphasised my background in law and my knowledge of the Colombian 
system. In emails and on initial contact with gatekeepers and potential participants, I mentioned 
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my critical approach to the law and my interest in the less well-known groups and practices not 
readily encompassed by existing categories. I mentioned these specifics because I imagined 
that they would expect that foreign persons interested in Colombia had a simplified picture in 
mind and were only interested in the well-known groups and in the 2016 Peace Agreement. I 
also tried to demonstrate some familiarity with the Colombian culture by using to common 
greeting phrases, local names for coffee or tea, and by avoiding words I knew are specific to 
other thematic areas or countries where I have previously worked. Moreover, although 
undertaken in a spirit of openness and transparency, I was aware that I presented only a partial 
account of my position as a researcher critically interested in state crime when I approached 
especially state officials. In those situations, I rather highlighted the lessons-to-be-learnt from 
Colombia. In the next part of the chapter, as I describe the process of gaining access, I will 
come back to my role as an outsider and the dynamism and fluidity of my position as I 
negotiated my way through the field research. 

5.2 The field research  
I travelled to Colombia in 2018 to identify and gather material, conduct interviews, and observe 
the work of the judicial practitioners who implement child justice. My first trip took place from 
January to April 2018 and the second trip from October 2018 to January 2019. I visited 
institutions, spoke with stakeholders, and collected documents. In total, I conducted 57 
interviews. These are divided into long, short, and observational (‘walk-along’) interviews. I 
have notes from 6 additional shorter, more informal interviews and pre-interview meetings. As 
part of the observational interviews, I spent time, took notes, and conversed with staff at 8 
different institutions, ranging from the child courthouse in Bogotá to a couple of special centres 
where children are deprived of liberty. The more informal, shorter interviews also enabled me 
to inquire about and cross-check some of the information given in the other interviews (see 
Appendix 3 for full description, categorisation, and list of interviews). 

In terms of my own security and sense of ease, I generally did not feel uncomfortable during 
my interviews, except perhaps during the visits to the prisons. During these visits, I was always 
accompanied by a professional. In general, most people I encountered were open-minded and 
curious about my research. In the meetings with state agents, the duality of this ‘welcoming’ 
attitude together with the hesitancy of critical reflection in relation to their work became 
obvious. This duality is to be expected and does not mean that the knowledge produced is of 
lesser importance. My outsider status and other aspects of my identity also affected the 
interviews, but not necessarily in a negative way (see Barlow 2016). Moreover, since I was 
aware of my limited time in Colombia, I experienced stress over the number of interviews I 
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needed to conduct. Occasionally, therefore, and particularly towards the end, I also took more 
risks, such as hailing taxis off the streets79 rather than ordering cars to get to interviews in time.  

In this part of the chapter, I will describe my process of carrying out field research in Colombia. 
I give extra attention to the interviews (including the shorter walk-along interviews). I did not 
have an ‘entry point’ from the start, which meant I had to do much of the legwork myself of 
establishing a contact network. Sometimes academic researchers prefer to join a local 
organisation or combine individual research interest with other work, as this provides an easier 
starting point in terms of access. I opted to affiliate myself with a local university in Bogotá. 
Furthermore, a dynamic and flexible approach of seeking access and dialogue with stare actors 
proved necessary, especially because I was interested in exploring state crime and other critical 
aspects of a state system (see Rothe et al. 2009). 

5.2.1 Negotiating access  
Carrying out field research can be challenging in the best of circumstances, and studies framed 
in terms of state crime are not easy to conduct. Gaining insight into the complex nature of 
criminal justice practices and access to politically powerful individuals or their employees can 
be difficult and time consuming (see Michalowski 2000). As an outsider with little direct 
practical experience in Colombia, the expectations I had before traveling unsurprisingly had to 
be adjusted. The overall process, in the end, can be described as highly dynamic and flexible, 
guided by a snowballing strategy. The further along in the process I came, the more I realised 
the value of flexibility and informal methods of gaining access in a context like the Colombian. 
Consequently, the process was not straightforward. I will exemplify the difficulty by describing 
the process of gaining formal access to the Colombian Family Welfare Institute. While it was 
not the only state institution that required internal approval, it was the institution that took 
official approval the most seriously and blocked me from interviewing any of their staff. 

Prior to my arrival in Colombia, I had mapped the most relevant laws, central institutions, and 
organisations and prepared a participation and interview sheet (see Appendices 5 and 6). I was 
aware that I needed a point of entrance to gain access to the institutions. Part of my plan was 
to contact both of the key institutions headquartered in Bogotá and gain formal access to visit 
and interview their staff. In turn, I hoped they would introduce me to their policy, indicate other 
relevant policy and other important institutions, and provide an entrance to offices in other 
parts of Colombia. Another part of my plan was to affiliate myself with a local university 
because I believed that doing so would give me more credibility when I approached the 

 
79 Hailing taxis off the streets is a practice associated with a particular risk that I was made aware of when first 
arriving in Bogotá in the beginning of 2018. The risk consisted in not registering a particular taxi car or driver in 
an app, and so there would be no record if the driver would carry out a kidnapping and robbery, a practice that 
was allegedly not uncommon in Bogotá.  
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institutions as well as offer a useful contact network. The gatekeepers, as they are usually 
referred to in the criminological literature (see Noaks and Windcup 2004), were those 
professionals who could grant formal access. The more informal contacts who vouched for me 
as a researcher and put me in contact with potential interviewees can, in my case, also be called 
gatekeepers. Part of this plan failed in the sense that I spent a long time pursuing unwilling 
gatekeepers and applying for, as it turned out, fruitless affiliations. 

I spent a long time on the administrative process of affiliating myself with the law faculty of 
University of Los Andes. In the end, I became formally affiliated, but did not receive the pass 
card needed to enter the premises. I also repeatedly had to ask about contact details or seminar 
schedules. The problem was that very few of the professors in criminal law were physically 
present, since most of them, on top of their teaching, had other careers as consultants, for 
example. I therefore proceeded to also affiliate myself with the department of finance, 
governance, and international relations at the Externado de Colombia University. This 
affiliation turned out to be useful in terms of contacts, since several of the department staff 
worked on transitional justice issues and worked with organisations in the field. Both 
universities required me to have a student visa. Acquiring a visa was a difficult and time-
consuming process, and in the end, limitations on the student visa forced me to leave Colombia 
earlier than I would have if I had simply stayed on a tourist visa. It was also important during 
my second field trip to Colombia that I could present myself as affiliated to either of the 
universities. I did experience that the claim of affiliation was useful in relation to approaching 
state agents, especially of Los Andes, since this is a large and renowned university in Colombia. 
Rather than receiving assistance from the faculty, however, my personal relationships with 
postgraduate students and some staff at these two universities (as well as other universities in 
Colombia) were more fruitful in terms of access to state and judicial agents. 

I began approaching state institutions and organisations in Bogotá in January when I first 
arrived, even before I could claim affiliation to the local universities. After several days of 
calling and emailing the Family Welfare Institute, I was told that I needed internal clearance to 
conduct interviews with any of its staff. It is of course understandable that such an agency is 
relatively closed, due to the highly sensitive nature of its work and the particular risks facing 
recruited and used children. From the initial contact, I thus took special care in describing that 
I was not interested in interviewing children or seeking sensitive or classified information. 
After another time had passed and several attempts at contact later, I received a 10-page long 
application form from the Institute. I formulated a strategy for how to ensure anonymity of the 
persons participating in my study and how to handle any sensitive information that I was 
unintentionally given. It took another six months for the Institute to process my application and 
come back with follow-up questions. One of their inquiries concerned the similarity between 
my study and an in-house study that was currently underway. This internal study was not shared 
with me, nor has it been publicly published to date. I was then called for an interview in October 
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(upon my return to Colombia), which was cancelled the day before and not rescheduled. The 
agent I had been in contact with had left her post and her successor stopped answering my 
emails. This experience demonstrated the difficulty of gaining access through the institutions’ 
formal routes and the unwillingness to open their gates to outside researchers.  

Partly because I never received a formal rejection of my application, I took the advice offered 
by other interviewees and contacted previous employees at the Family Welfare Institute. I also 
interviewed some Family Welfare lawyers and psychologists who I met during my visits to the 
court houses and at conferences who seemed interested and consented to participate, despite 
my lack of formal access. The most uncertain situation I found myself in was when one family 
lawyer invited me to his office but then, while I was there, changed his mind following a phone 
call to his superior who inquired about my formal access. The lawyer nonetheless asked me to 
meet him after work in a café instead where he openly and critically explained the problems 
with his work. To my knowledge, the only other agency that required internal, formal granting 
of access to interview its staff was the national Reintegration Agency. I circumvented this need 
for formal access when one of their senior staff invited me to their offices, showed me around 
and, after explicitly consenting, gave a long, recorded interview. To the best of my knowledge, 
I did not need to be granted formal access to visit and conduct interviews at the other state or 
government agencies (the Victims’ Unit, the Ministry of Justice, the Ministry of Education, the 
Presidential Council, and the Prosecutor’s Office — see the full list of institutions and 
organisations in Appendix 2). I was also informed that each judge and public defence attorney 
decided for themselves whether they wished to participate in research projects. 

I soon understood that calling and emailing yielded a low response rate and that most 
professionals in Colombia arrange meetings and share contacts via WhatsApp. It was therefore 
key to collect mobile numbers of potential interviewees and gatekeepers. I also learnt that I had 
to be flexible and on stand-by as many, especially those in elite positions, would ask me to 
come to their office on short notice when they had a gap in their schedule. The problem with 
this strategy was the long distances and heavy traffic in Bogotá. I therefore rarely set up more 
than one or two interviews a day. Delaney (2007) wrote about interviewing organisational elites 
and highlighted the importance of flexibility on the part of the researcher. He also 
recommended explicitly explaining the importance of that particular individual’s position to 
the study in the initial request. In line with this advice, I clarified my flexibility for when and 
where the interview could take place, as well as underlining the interviewee’s importance to 
my study. I also explained that all participants have full anonymity and would have the 
opportunity to review the interview transcript and withdraw from the study at any time until 
the project was completed. 

The degrees of willingness and openness varied among the participants. Most seemed happy 
to comment on the criminalisation practices of children associated with armed violence and the 
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paradoxes of their prescribed victim status. Those I met outside offices, in cafés or over lunch, 
sometimes in relation to a conference, generally preferred not to be recorded. The prosecutors 
were instructed to participate by their director, whom I had regular contact with. They also 
preferred not to be recorded and demonstrated great caution in expressing opinions or offering 
critical reflections. In contrast, judges and defence attorneys, probably because they operate 
with a greater autonomy in the Colombian system, were more willing to critically comment on 
processes and practices. The directors at non-governmental and international organisations I 
approached were generally eager to participate in my project and acknowledged the lack of 
research on the topic. They either gave me interviews themselves or put me in contact with 
their desk officers. They were also the most willing to share contact details of other potential 
interviewees. The Ombudsman’s office and independent consultants were also willing to share 
contact details of potential interviewees. A final category of interviewees that were both 
difficult to access, because of their ‘distance’ to the policy-community in general, but still 
willing to share their experience, were military personnel. I fortunately had contacts in the 
Colombian Army who in turn introduced me to a high-ranking officer working with a military 
research institute.  

In the end, for the benefit of my analysis, I categorised the interviewees as either policy experts, 
judicial practitioners, or ‘operators’(those professionals who run the child programs or prisons 
for example). Some interviewees could be classified into either of the first two categories. 
Others, the Family Welfare lawyers and psychologists in particular depending on their work 
focus, were either classified as judicial practitioners or operators. I classified the social services 
actors and the organisational workers I encountered in more local contexts (who are for 
example involved in running the centres or specific projects) as operators. 

5.2.2 Targeted and random selection  
As mentioned, a central starting point was identifying the state institutions and organisations 
that directly worked on the issue of child recruitment and use or on child justice. Along the 
way, I excluded some institutions/organizations on the basis that their role in policy producing, 
investigation, and decision making was minimal. I also omitted contacting several international 
organisations that, while for example funding projects on prevention of recruitment and use, 
were not systematically contributing to the legal issue. I created a table of key actors that 
recognisably (i.e., documented in policy) played a role in policymaking, for example in relation 
to the design of the program for FARC children. The table includes a description of their role(s), 
which reports and policies they had written or contributed to in terms of funding or data, and 
notes on their role that had unfolded during interviews. Some key actors were only revealed to 
me during interviews. Some others were removed from the scheme when I deemed that their 
role or contribution was minimal. There are thus conceivably organisations that substantially 
influenced the policy and practice that I missed, especially outside Bogotá. On the whole, 
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however, the flexible method enabled me to contact, interview staff at, and review policy from, 
a wide range of agencies and organisations. My sample also included interviewees of non-key 
organisations, thus representing a more random selection method. 

During my second field research trip, I was also invited to accompany a Swedish NGO, the 
Ancla foundation, which travelled around Colombia and visited prisons and restorative justice 
projects that they financially supported. I joined this group in the Medellín area. Through 
Ancla, I also gained a useful contact at the Colombian NGO Prison Fellowship International, 
and this contact invited me to accompany him to a large conference on restorative justice in 
Bogotá. Other contacts I had at the Swedish embassy or with Stockholm University’s alumni 
network also yielded similar useful entrances. For example, these contacts led to an invitation 
to visit a special home for children at risk of recruitment and use with around 100 children run 
by an NGO called Benposta. During these trips and visits, I encountered children but I was 
careful not to approach them in my role as a researcher. I did inquire as much as I could about 
the experiences of the operators working in the centres, prisons, or NGOs. At this stage of the 
research process, the method of conducting interviews and observational visits became even 
more fluid and flexible because I could not always know beforehand who I would meet. I 
therefore always carried a participation sheet with me. Once I transcribed my notes and 
considered them in relation to my other material, I found that far from all visits or short 
interviews were directly useful. While I more actively considered accounts from 40 interviews 
in my study conducted in Bogotá (the capital), Medellín (second largest city), and Pereira 
(middle sized city), I list an additional 17 shorter interviews from beyond these cities (from 
when I visited child prisons in the rural area outside the city of Armenia or from visiting a 
university outside Cartagena) that I deemed of more indirect or contextual value (see Appendix 
3).  

I specifically targeted some persons in Bogotá for interviews because of their expertise, 
position, or organisation. Only a limited number of professionals work directly with the policy 
for children associated with armed groups. The number is even smaller if we consider the 
specific question of those children who are not readily included in the armed conflict 
framework. I do not claim to have heard every person who can be classified as policy expert in 
relation to my research interest. But when the same names began to feature repeatedly during 
interviews, I felt confident that I had approached the majority of them, at least those working 
in state agencies, government bodies, or for organisations in Bogotá.  

My strategy in relation to local NGOs, operators of centres and prisons, and some judicial 
practitioners can be called a random, opportunistic, or a snowball sampling strategy (Atkinson 
and Flint 2001), and it was difficult to figure out how navigate the necessarily somewhat 
random category of judicial practitioners, because the term ‘judicial practitioner’ covers a range 
of positions, from senior judges to investigative police. Ideally, the sample of each of these 
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sub-categories of judicial practitioners would have been larger. However, my way of 
compensating for the small sample size was to carry out as many observations as and whenever 
possible. Getting these interviews or observations consisted in shadowing some of these 
practitioners in their interaction with each other or with the children on a couple of occasions. 
I attended two conferences at which I was able to observe discussions and shared experiences 
during sessions. I also talked to some judicial practitioners during coffee breaks and lunch. 
Nevertheless, and ultimately, individual members of the judiciary can only tell us of their 
personal experience of cases and processes relating to children who (potentially) have been 
involved with armed groups. My study needs more data and potentially a different type of data 
to capture the overall practice culture (see Banakar 2020: 11). My aim and attempt in 
understanding how children are treated in the legal system should therefore be read more as an 
indication or an example of how the process works in the Colombian system, which is an 
important contribution in its own right (see Flyvbjerg 2001). 

In larger cities in Colombia, all professionals and judicial practitioners involved in the child 
justice procedure are housed together in the same venue. The court auditoriums, offices of the 
prosecutors, judges, defence lawyers, Family Welfare lawyers and psychologists, and the pre-
trial and short-term detention centre are all physically located next to each other. It would have 
been valuable to access the second largest such venue in Medellín and an even smaller version, 
in a city like Pereira for example, in addition to the largest one in Bogotá. In the end, I only 
managed to access the courthouse in Bogotá via my standing invitation from the child-
specialised prosecutors and via a psychologist who brought me along on a night shift.80 I also 
spend two full days with the prosecutors and was then also able to interview defence attorneys 
and others who were around and had time. I sought contact details for child judges, prosecutors 
or defence attorneys in Medellín, but because my contact network was centred in Bogotá, this 
avenue proved fruitless. It seemed that the judicial practitioners I met had relatively little 
contact across cities.  

Towards the end of my second field trip, I was invited to a conference for child-specialised 
judicial practitioners in Pereira, where I managed to interview a few from Pereira and from 
Medellín. This meeting facilitated a second trip to Medellín where I could interview a 
prosecutor, a Family Welfare lawyer, and visit the headquarters of the Victim Unit and the 
International Committee of the Red Cross in Colombia. While many ‘central’ policy experts 
on child justice and transitional justice were based in Bogotá, some are based in Medellín, 
which is the second largest city in Colombia and also is considered ‘closer’ to the armed 
conflict. The Victim Unit is based in Medellín, as well as the department of the Family Welfare 
Agency in charge of the program for ‘dissociated’ children who have been recruited by armed 

 
80 In Colombia, due to the security situation, there are also literal gatekeepers in front of any building, private or 
public. They must be able to confirm an invitation and one must leave an identification in order to access a 
building, otherwise the security guards will not let you pass. 
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groups. Since I had begun to meet people outside of Bogotá, opportunities began to present 
themselves to travel further, and to rural conflict areas. At this point, however, I was running 
out of time. I also constantly had to evaluate my own security situation as I had to arrange my 
own accommodation and most of the travel. I only felt comfortable joining a trip to visit a 
prison or attend a conference where I had gained enough trust in the person who had invited 
me. It felt easier to travel around Bogotá and Medellín on my own, because they are relatively 
modern cities with access to trackable taxi services such as Uber.  

5.2.3 Interviews  
So far, the second part of the chapter has covered the general field research and the process of 
gaining access to visiting institutions, staff, interviewees, and those who could point to key 
documents and provide me with inaccessible documents. There are undoubtfully problems with 
this type of flexible approach. Most notably, this process increases the risk of missing important 
elements because of the compromised arrangement of interviews. It is also less easy to replicate 
the study and produce similar data, albeit not impossible. However, this type of field research 
required constant difficult choices on my part in order to manage (time-wise) both the breadth 
and the depth sought after. In the next sections, I will go further into the process of conducting 
interviews, some of which is relevant to the observations and informal on-the-go interviews as 
well, and the nature of the written material. I end by describing the process of analysing and 
coding the text.  

Some interviews were semi-structured and followed a rough initial format while others took a 
different turn and can thus be described as unstructured (see Appendix 6 for a general idea of 
the research questions).81 The on-the-go interviews occurred when I met someone in passing, 
for a networking meeting, when someone was showing me around a facility, or when I 
shadowed someone at work. In total, I have notes from 63 different meetings that lasted from 
approximately 20 min up to 2.5 hours. Among my more formal interviews, 35 lasted longer 
than 35 min and the majority of these lasted a little over an hour. Often, we also chatted before 
and after I turned on the recording. The interviews that were not recorded also sometimes lasted 
longer, as we conversed during lunch, in the coffee queue, or over WhatsApp via its voice 
recording function in addition to the interview. Fifteen of the longer interviews are transcribed 
in full. In a few cases, when a recorded interview took place in an open-plan office, the quality 
of the recording was poor. In these cases, I transcribed only certain parts and used the recording 

 
81 I had the same prepared questions for all interviewees within the same category (policy-experts/judicial 
practitioners/ operators). However, before each encounter, I adapted the questions on my interview sheet. I began 
all interviews by asking the interviewees to present themselves, their background, and work, except during the 
more informal interviews. Usually this starting chat led to follow-up questions or a discussion. Depending on their 
flow and level of critical reflection, I next asked various questions. In general, I aimed to demonstrate my prior 
insight both in terms of law and context when I briefly presented my project and in the way I formulated the 
questions. 
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to complement my notes. I obtained oral consent from all my interviewees to use what they 
told me during the interview in my analysis, independently of the consent to record. I also 
explained that I would potentially extract quotes to use as examples in my text.  

The decision not to record an interview depended on the lack of consent to record or because 
the setting was inappropriate. In these cases, many of the interviewees aided me in my note-
taking. I found that during these interviews, the conversations became more dynamic and 
‘richer’ as I felt compelled to probe more. In addition, while I am fluent in Spanish, I used my 
position as a non-native Spanish speaker as a reason to go over an issue again to reach a certain 
depth of understanding. The interviewees did not seem affronted by this tactic but rather 
seemed keen to help me understand. Having them explain words in depth in turn made them 
reflect and analyse on a deeper level. I noticed that I tended to take a less active role during the 
recorded interviews, and during these, some people tended to ramble on a bit without 
thoroughly reflecting on a question. They thus became a bit more formulaic. There were a few 
exceptions where the recorded interviewee and I especially connected, and the conversation 
flowed, and I think it reached a similar depth as the non-recorded interviews. 

In addition, the further along I got in the field research process, the more confident I became 
about steering the conversations in certain directions. By this point, I had begun to transcribe 
a few interviews and familiarise myself with the policy reports and documents. This 
interactional dynamic generated both a broader and deeper understanding, and I began to see 
patterns, themes, and paradoxes more clearly, which also allowed me to inquire after more 
narrow accounts from interviewees. The later interviews during my second field trip therefore 
tend to be a bit shorter and more to the point. I progressively decided against recording 
interviews in full. Instead, I noted a sentence down word for word or asked them to repeat a 
certain reflection or segment in a short voice recording so that I could transcribe that part in 
case I would decide to include it in my text. I also experienced that I reached a ‘saturation’ in 
terms of reflections on certain subjects.  

Writings on interview techniques emphasise that interviewing elites can pose particular 
difficulties that affect the way research is practised and the character of the produced 
knowledge (see Conti and O’Neil 2007, Delaney 2007). In all types of interviews, the question 
of power is inevitable. Some of my interviewees can broadly be categorised as elites, especially 
the senior program directors at larger organisations or at the ministries or the judges. Since my 
research takes a critical outset, it inevitably ‘exposed’ some interviewees. In Colombia, 
employment is relatively insecure and it is conceivable that many interviewees worried that 
expressing critical reflections would put them at risk depending on how it later was presented 
to their superiors. In the case of the prosecutors, for example, I gained access via the director 
who introduced me to the investigators and who was therefore aware of whom I interviewed. 
None of them consented to being recorded and displayed relative caution in expressing 
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opinions. Some of the other interviewees who wished to talk freely explicitly asked me not to 
notify their superiors or mention their position or some other variable in my text that could link 
them to quotes. I adopted this tactic as a custom in relation to how I present the interviews to 
avoid putting anyone at risk. 

As mentioned above, some interviews reached a certain depth in terms of reflections on the 
problems of the law, system, and of their own and others’ roles in the process. These interviews 
are also slightly longer than average. Inevitably, I tend to privilege their voices and our 
interaction. All but one or two of these interviewees were women of an age similar to me (the 
other two were men my age) interested in and well-informed about policy change around child 
rights, child justice, and child victims.82 These privileged interviewees often work for 
international organisations or/and have a postgraduate degree in law or social sciences. Since 
I also partly come from an international legal practitioner background, it was easy to find 
common ground and bond over similar attitudes. As expected, it seemed especially easy for 
organisational workers, as well as independent consultants, to be critical, as thinking critically 
is an integral part of their work already. The interviewees from the Ombudsman’s office were 
also readily critical in their accounts, conceivably because of their mandate to ‘watch’ the state. 
In turn, these interviewees also reflected on their own, and their colleagues, roles in generating 
the problems or paradoxes.  

In cases when an interviewee seemed a bit hesitant towards me, I tended to press my role as a 
student and say that I was interested in learning about the specific aspect of the system in 
Colombia because of all the various components present. I also highlighted that other countries 
could benefit from this research because many elements, like restorative justice, are highly 
prominent in Colombia. I avoided using terms like state crime in presenting my project, but 
deemed this approach justified since it is an internal term to the field of criminology. When I 
noticed that an interviewee seemed unwilling to offer reflections or elaborate on paradoxes, for 
example, I concentrated on the technical aspect of their work. This pattern generally occurred 
with the prosecutors and defence attorneys I interviewed. On several occasions, they denied 
that there were problems with defining the groups and associated children by stringently 
sticking to the existing legal categories. We instead focused on the procedures, and I asked 
them to explain the chain of investigation in detail. Towards the end, I usually urged them to 
reflect on the conceivable problem, in line with the question “since I am interested in the ‘grey 
areas’ as well as understanding progressive practices, despite that you here in [Bogotá, for 
example] do not experience that there are borderline-children associated with armed violence, 
who might also be categorised as victims of recruitment and use, can you still comment on 

 
82 In general, the majority of the interviewees from organisations were women from various age groups. The state 
agents were an even mix in terms of gender and age.  
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such problems or imagine potential solutions in other areas in Colombia where this might be 
more prominent?” Usually this prompt yielded some elaboration.  

Sometimes it was also obvious when a state agent or organisational worker who worked closely 
with the state only silently acknowledged a problem. A silent acknowledgement was, for 
example, done through the use of air quote signals: all children are “victims” [quote marks 
indicated with the hands] in the child justice process. In the same interview where air quotes 
were used, the respondent acknowledged out loud that children are supposed to be treated 
according to the victimisation in addition to their condition as offenders, and only added 
“but...” without expressly saying (but nonetheless indicating) that this status as victims is rather 
hollow. Another example of an insinuating conjecture was when an interviewee was describing 
the process of identifying FARC children: “as far as we know, and I cannot speak to other 
claims, these were the only children” who are part of FARC-EP, and then she added “but...” 
and shrugged without completing the sentence, but still indicating that she was well aware that 
what she had said was not the entire picture. 

5.2.4 Laws and documents  
Due to case study design, the grey area of law, and the different ‘theoretical entrances’, the 
written materials I use vary in form, from laws and policy to reports as well as interview 
transcripts and notes. The strategy with respect to collecting policy and reports, like getting 
certain interviews, can be described as dynamic and ‘snowballing’. The laws and policies in 
Colombia relating to armed conflict, victims, and recruitment and use is extensive, but do not 
necessarily offer useful content. The policy and reports that were identified differ in form, 
making it challenging to describe and present the written material in a concise manner. I 
identified documents that specifically dealt with children involved in the ‘grey-area’ violence, 
the victim-offender overlap issue, and state responses from around 2005 (in the wake of Justice 
and Peace process) and onwards. Most documents of relevance are from the post-2016 (Peace 
Agreement with FARC-EP) period. The written material is mostly accessible online. Some 
reports and internal policy statements, while public, cannot be accessed online but were given 
to me by interviewees. 

In contrast to policy and reports, it was relatively straightforward to identify the relevant legal 
material. From the outset, I had identified the 2006 Child Law and the 2011 Victims’ Law of 
utmost relevance to my research interest, as these both relate to the legal situation of recruited 
and used children. They differ in that Victims’ Law explicitly covers armed conflict issues 
while the Child Law only covers the procedures and specific legal regulations for when 
children come into contact with the ordinary justice system. They overlap in the sense that the 
Child Law stipulates general child rights, including in armed conflict situations. The Victims’ 
Law does not address the procedure of diverting potential victims from the criminal justice 
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system. This absence and the fact that the specific diversion provision for children in armed 
groups in the Child Law (the principle of opportunity in article 175) does not mention victims 
compose the key ‘gap’ that my study focuses on.  

From there, I identified the provisions in the Penal Law that child-specialised judicial 
practitioners have to refer to if they apply the principle, or in any investigation into recruitment 
and use. The 2016 Peace Agreement did not contain a new legal strategy or mechanism specific 
to children associated with armed violence, but it did reinforce elements of international policy 
as well as the 2011 Victims’ Law. The Peace Agreement also created a new policy that 
contained a few more details on the treatment of FARC children that was worth analysing. 
Finally, during my field research, a new law was adopted relating the definition of armed 
groups and criminal groups (Ley 1908 de 2018) that many interviewees mentioned. In sum, I 
explored the legal rules found across primarily five laws on children associated with armed 
violence.  

In terms of policy produced by the Constitutional Court (easily accessible online), I read and 
considered 11 cases where the topic of definitions relating to the armed conflict, victims, and 
recruited and used child were considered. I especially studied those sentences (7) where the 
status of victims or recruitment and use of children were discussed (see Appendix 4). The issue 
with conducting legal research in the Colombian context is the speed with which new laws can 
be passed and provisions amended. I therefore only considered enacted or amended legal 
provisions or laws adopted up until 2018. The preparatory reports leading up to the adoption 
of the law, such as commission statements, are not compiled and accessible online. The same 
goes for most court cases. Because of natural limitations (time and effort), I opted not to pursue 
this material. Instead, I resorted to documenting other policy interpreting the law and especially 
sentences issued by the Constitutional Court. I also considered one Supreme Court judgement.  

Since this is not a doctrinal legal study, the method with respect to legal material is a bit less 
rigid, and this more fluid design is in line with socio-legal theorists (see Banakar 2019). The 
different ways of viewing and approaching law from either sociology (often bottom-up) and 
legal studies (always top-down) are not necessarily mutually exclusive. My generally top-down 
design, with bottom-up elements, creates an “academic space for interdisciplinary exchange” 
between the traditional disciplinary approaches, according to Banakar (2019: 3). I incorporated 
the legal rules as the bases for drawing the boundaries on the case study as well as subjecting 
the legal rules to critical inquiry in the analysis. Law in this sense is an empirical entity that 
mediates between ‘facts’ and ‘norms’ and produces distinct legal experiences among different 
groups. The distinct experiences in my case come from the population of professionals with a 
stake in the question of state responses to children involved with armed violence. The ‘legal 
experience’ with ensuing interpretations and assumptions about the law emerged in light of 
policy and interview accounts, since my research question centres around the laws and 
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provisions (both on international and national levels). The benefit of studying law and 
combining it with interviews, therefore, lies in the interplay between the different perspectives 
that produces the ‘law in action’, or the impact of law. 

From the laws, it was possible to identify some of the agencies and practitioners that play a key 
role in identifying victims and designing and implementing child justice. For example, since 
the Colombian Family Welfare Institute is mentioned in the law as a key child justice actor, it 
was obvious to search for its policy relating to children associated with armed groups. Soon 
after I began my field research, other policy also began to stand out as a key source on children 
and state responses. The Council for Economic and Social Policy (CONPES) publishes policies 
with recommendations on actions plans for different state systems on different topics whenever 
there is a request. In 2010, such a policy was published entitled “policy for the prevention of 
recruitment and use of children and adolescents by armed groups organised at the margins of 
the law and organised criminal groups”. This document is still widely referenced in other policy 
and was brought up during my interviews. The Presidential Council is another key policy-
producing agency that came up during the course of the field work. Like the Ombudsman’s 
Office, the Presidential Council is an entity with a human rights focus. Since it is a 
governmental body, it produces more public policy than for example the Family Welfare 
Institute or the Office of the High Commissioner for Peace. Moreover, since agencies such as 
the Reintegration Agency or the Victim Unit do not specifically have mandates on children, 
their policy on the topic of children is neglectable. Since the staff at these agencies possess 
unique experiences on enforcing boundaries directly relevant for my study, I nonetheless 
conducted interviews at these agencies. These types of policy reports (CONPES and the 
Presidential Council) proved central as they connected law to the insights produced during the 
interviews. 

I made a habit of inquiring about internal policy or other documents concerning and regulating 
state responses in connection with interviews, including in my emails requesting access. I 
obtained around 180 documents this way from mainly 13 state institutions and some from 12 
international or non-governmental organisations (see Appendices 2 and 4). Although these 
documents increased my understanding of the work of these organisations, and in some cases 
provided me with material from historical transitional justice processes, far from all were 
relevant to my topic. For example, a document was given to me detailing the earlier procedures 
of the Search Unit in locating lost paramilitary children after the Justice and Peace transition. 
While I do not focus on this process as such, the document provided me with a useful 
benchmark for inquiring further about the current procedures and processes. Another example 
were the procedural manuals from the prosecutors that I was given. The content was not directly 
relevant, as none of these manuals related specifically to children recruited and used by armed 
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groups or children involved in organised crime.83 My final list of documents that were subjected 
to systematic analysis included 65 items, apart from the laws (see Appendix 4).  

As mentioned, the internal policy from the Welfare Institute was particularly relevant as it 
explained how the principles of the 2006 Child Law are implemented in the child services and 
justice investigations in general. Knowing about this implementation was particularly useful 
since, as explained above, my interview sample was limited from the Institute. The internal 
policy I could not obtain related to ‘dissociated’ children. All data relating to the process or 
program for these children were classified. My insights here are based on patched-together 
information deriving from interview accounts and extracts published online, apart from the 
legal provisions. An interview with a Family Welfare lawyer of the dissociation unit 
contributed significantly to my understanding in this respect. 

Finally, I visited the archive of the National Centre for Historical Memory on two occasions. 
This institution collects, systematises, and produces reports about armed conflict in Colombia. 
With the assistance of their database system and historians, I identified research reports 
produced by state institutions and organisations on child association with armed groups, gangs, 
or other criminal organisations. The documentation on the latter two categories is sparse to 
non-existent. The identified reports and research concern mostly the dynamics of recruitment 
and use rather than state responses.84 A number of especially relevant reports have been 
published by Coalico (partly in collaboration with or through funding of others such as Save 
the Children), a leading NGO on children and conflict-issues in Colombia. In contrast to many 
other reports, Coalico’s recent research is increasingly cutting-edge, including the gang 
phenomena, and critical towards state practices. The notable forerunner is an earlier report by 
Coalico entitled “Invisible crimes against children” from 2013.  

In addition to Coalico’s research, some reports by the Ombudsman’s office have analysed state 
responses to children associated with armed violence.85 The Ombudsman’s role in Colombia is 
to promote and report human rights issues (see Uggla 2004). The Ombudsman produces yearly 

 
83 None of the manuals or internal guidelines dealt specifically with only children. In fact, all but one shorter 
manual was not specialised for child prosecutors and contained few references to child proceedings. This was an 
interesting finding in itself and led me to inquire further into the specialisation of the practitioners in interviews. 
84 Of particular use to me was the comprehensive report commissioned by the Centre for Historical Memory with 
the support of UNICEF called “A War Without an Age” that was finalised and published at the beginning of 2018. 
In over 600 pages, it summarises existing conflict research on children on Colombia, and statistically and 
qualitatively provides a picture of recruitment and use during the last few decades. However, the focus is limited 
to groups such as FARC-EP, ELN, and some of the more prominent paramilitary structures. 
85 Another similar institution in Colombia is the Office of the Attorney General’s Office (Procuradería General 
including the Personería). Individuals can complain to both of these offices and they can trigger prevention or 
protection routes in cases of children who have been, or are at risk of being, recruited and used. While the 
Ombudsman lacks legal power, it can negotiate resolutions on the basis of the complaints. In contrast to the 
Attorney General, the Ombudsman publishes reports on the conflict situation for children as well as on the state 
of the child justice system on a regular basis. 
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reports on the conflict situation for children and on the state of the child justice system, as well 
as reports on specific issues on an ad hoc basis. When I visited the Ombudsman’s HQ Office 
in Bogotá, I received a one-on-one session on the research methods and assistance in navigating 
their database. Of particular importance were the 2017 Ombudsman’s reports on the issue of 
children associated with armed violence: “the country of the forgotten children: child victims 
of recruitment who are not recognised by child justice system” and “the invisibles of the 
conflict: child victims of recruitment and use within the child justice system”. These reports 
overlap extensively and the latter is only available in paper format. They both note the lack of 
research in Colombia on this topic. 

Worth noting here is also the lack of academic writings on state responses, even though the 
dynamics of child recruitment in Colombia has long been a theme in Colombian research 
reports (see Cifuentes et al. 2011, Coalico 2009, Singer 2012, Watchlist 2012). These studies 
have analysed the complex dynamics and the reasons behind the practices in the Colombian 
context from historical and socio-economic perspectives through observations or interviews 
with children and families in conflict-affected areas. Fewer studies focus particularly on the 
socio-legal perspective of reintegration (cf. Villanueva O’Driscoll et al. 2013), but virtually no 
criminological or victimological studies have reviewed the state responses and treatments. 
Children in the above-mentioned studies are furthermore often presented as vulnerable and 
weak with “no one to trust” (Watchlist 2012) or as “lambs among wolves” (Singer 2012), for 
example. While these reports were useful in terms of background, they do not constitute my 
key material and are not subject to systematic analyses. Other relevant reports absent from the 
document list in Appendix 4 are ones that I have incorporated as background perspectives and 
as previous research, especially from the NGO Insight Crime and from Colombian NGOs. 

5.2.5 Analysis and coding 
My analysis strategy and process was affected by the overall study design and by my own style 
of empirical thinking, and it generally began with the law and the ‘gaps’ in the law. The 
research question thus initially derived from the ambiguous legal framework. The ambiguous 
legal framework also determined the initial thematic codes and categories that related to 
international law, armed groups, child and victims’ rights, penal policy, and so on. It soon 
became clear that several theoretical propositions on new wars, dangerous youth, a punitive 
turn in youth justice, ideal victims, and victim-status as harmful for agency increasingly 
provided useful basis for codes and categories (see Appendix 7 for the final version of the 
thematic coding scheme). During this process, it also became increasingly clear that partly 
working from ‘the ground up’ in terms of data, as well as developing a case description and 
examining alternative explanations, were useful strategies (see Yin 2018). From the start, and 
to limit the analysis, I planned to only focus on the category where the victim and offender 
label clearly overlapped. However, I noticed that the two broader categories of victims on the 
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one hand and offenders on the other were useful analytically. These broader categories helped 
me unpack the situations when policy and practitioners used the victim-term in different ways, 
and in turn, identify more meaningful insights where the complex overlap featured. 

First and foremost, I wanted the interviews to guide and set the frames for the analysis and 
create the categories and codes before I began to analyse the documents. Following data 
collection, transcription, and partial translation, I thus initially read the interview transcripts 
and notes to see how the content fit tentatively with some categories suggested from the 
literature and from the law. I then defined an initial set of codes and entered the transcriptions 
and some of the notes into a computer-assisted tool (Nvivo). The combinations quickly 
increased and became more complex, which aided the definition of new codes and helped me 
locate phrases matching these codes, groups, and multiple combinations of codes. I then used 
some of the more mutually exclusive categories to manually colour-code the text in reports, 
policy, and other documents that I did not have access to electronically. At this stage, the 
formulated codes related to conceptualisation of broader categories (victims, offenders, armed 
groups and so on). At this point, I went back to the initial research question to examine more 
directly the ‘how’ in the passages. The formulation of how-oriented codes also reshaped the 
codes specifically relevant to the categories of armed conflict, armed groups, and gangs. 

I next skimmed through all the documents to establish which codes seemed palpable and 
relevant. I then discarded the documents that contained no mention of the identified categories 
or related traits of relevance. I read the retained documents carefully with the codes and 
categories developed from the interview texts in mind. I rephrased, split, and merged some 
codes according to new or different information, a process that also led to a merging and 
reworking of my initial thematic categories (in other words my first pass had created 
subcategories that I now ‘dissolved’). For example, the subcategory of victims of international 
humanitarian law violations instead created a code, and so did the subcategory of child justice 
transformation. Reading the total material together (for a third time) resulted in a scheme of 
rephrased and formulated codes. At this stage, I read the material from the perspective of 
examining how legal mechanisms and children associated with armed groups were presented 
and conceptualised for the purpose of state responses and in terms of my six key categories 
(offenders, victims, victim-offenders, armed conflicts, armed groups, and gangs). I also read 
with the purpose of examining explanations offered for why categories persist and why children 
or responses are presented in a particular way.  

Unsurprisingly, the offender category could often be linked to elements of child justice, while 
the category of victims more often appeared in relation to themes associated with 
peacebuilding. The victim category, in contrast with the offender category, could 
simultaneously seem more and less cohesive and exhaustive. In some accounts, all children of 
Colombia were depicted as victims, and in others, recruited and used children were blatantly 
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non-victims because there were conditions or characteristics that ‘cancelled out’ a victim status. 
Sometimes, discussions on aspects or themes relating to peacebuilding avoided the victim or 
victimisation aspect, and focused instead on the need for reintegration and restoration, for 
example. Often, I captured the need to offer reintegration schemes to children in the victim-
offender category. Reflections on international law and armed groups also both included and 
excluded an accompanying victim debate. When I attached characteristics such as vulnerability 
or need for diversion, the category expanded considerably. When I divided the more expansive 
victim category into a victim and a victim-offender category, it was easier to isolate the codes 
that clearly overlapped and those that corresponded with either the victim or the offender 
category in a mutually exclusive way. This system better allowed me to trace the explanation 
for how and why practices unfold. For example, this system helped me to sort out and 
understand what type of characteristics and views on personhood were considered in, and lay 
behind, decisions with respect to children associated with armed violence. ‘Passive’ children 
were more readily talked of in terms of ‘only victims’, while resilient, ‘active’ children 
accompanied discussions and conceptualisations of victim-offenders or offenders. This 
dichotomisation in turn could be traced to different inclusive or exclusive presentations and 
policy lines on the (victims of) armed conflict, armed groups, and gangs.  

My final coding scheme included codes relating to both personhood in relation to children and 
state response to offenders, such as rights/entitlements, responsibility, restoration, 
punitiveness, and risk management (see Appendix 7). Mapping the processes and practices, 
analysing the text, and creating a ‘local’ narrative with the aid of this coding scheme allowed 
me to suggest explanations for why practices persist and are grounded in local context. Through 
the coding table, I categorised passages, cross-checked thematic codes, and made connections 
between categories. In this sense, my analysis included elements of ‘practice tracing’ (see 
Pouliot 2016), a method that is especially useful to illuminate the analytically general insights. 
As mentioned previously, I am aware that it is possible, and beneficial, to take the tracing 
considerably further by including more observational data on the practices through a more 
comprehensive ethnographic study. 

The last phase of the analysis involved selecting quotes that exemplified the connections, 
interpretations, and suggestions about the decision-making processes and illuminated 
dynamics. The writing process included going back and forth between translating, choosing, 
shortening, discarding, and reconsidering exemplifying quotes. Attaining a balance between 
providing sufficient presentations of evidence and making the narrative accessible is 
challenging, especially in a case study (see Vennesson 2008). I translated the quotes (not word 
for word) so that the meaning of the sentences made sense in English. The writing process in 
itself helps, as it forces the writer to consider formats and word limits. Initially, my analysis 
was organised in five chapters focusing more or less on only one category each, with armed 
conflict and armed groups considered together. However, the result was lengthy, stilted, and 
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with excessive repetitions. I therefore reworked them into three chapters. The next chapter, 
Chapter 6, centres mainly on the categories armed conflict and armed groups. The gang 
category, while in one sense being the least prominent of all categories, also features in Chapter 
6 but reappears across all chapters, as ‘gang’ simultaneously made up a category ‘on the side’ 
and was at the heart of the difficult overlap. Chapter 7 is dedicated to the offender category and 
the child justice system, and Chapter 8 sets out from the victim category and victim responses. 
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6 Within and beyond the armed conflict  

This chapter addresses the legal conceptual and policy debates on organised armed violence 
that govern and contribute to the way that associated children are seen and treated by the 
Colombian state. I focus on policy developments on peacebuilding and how the armed violence 
is framed in policy specific to child victims of recruitment and use. The analysis also looks at 
where the child justice policy ‘connects’ or bridges with the peacebuilding policy. Children are 
legally recognised as victims when they have been recruited and used by armed groups, in both 
international and Colombian policy. The details of what this recognition means, however, 
remain hazy and differ depending on a range of factors. Recalling my key research aim – to 
explore explanations for why domestic criminalisation practices occur and persist in light of 
the international victim-centred framework for children – the part of the puzzle I address in this 
chapter encapsulates when state and organisational actors reinforce an armed conflict 
framework or, alternately, an ordinary criminal justice framework. Here, I build on the 
literature about the ‘new wars’ and blurred boundaries with respect to the concepts of armed 
groups and armed conflict presented in the first part of this thesis.  

In the present chapter, I set out from the gap between policy on children in armed conflict and 
practices that exclude victims in Colombia, and I draw on socio-legal accounts on how to 
approach and theorise about the differences between law in books and law in action. This 
approach entails that it is a useful starting point to explore how law works and to examine its 
limits in a critical analysis of state practices and criminal justice dynamics (Feeley 2001, 
Nelken 1981). A pluralistic legal framework incorporating on human rights norms lends itself 
especially well to both the idea of using law as a benchmark, or a suitable point of mobilisation, 
as well as a starting point for critical reflection (e.g., Barak 1990, Kramer et al. 2010, Ward 
and Green 2016). The first part of the chapter is dedicated to the broader concept of armed 
conflict and explores how policy and practitioners use human rights law and International 
Humanitarian Law (IHL). The second part concentrates on the more specific routes, and legal 
concepts of, what it means for children to be ‘recruited and used by armed groups’. Examining 
these routes and concepts includes looking at child-specific mandates of different agencies and 
the roles of the agencies in reinforcing or bridging the gap between peacebuilding and other 
issues. The subsequent two analytical chapters are devoted to the child justice system (Chapter 
7) and to child victim status (Chapter 8) which, in turn, build on the conceptual discussions in 
this chapter. 

6.1 Ambiguity, inclusion, and exclusion 
This part of the chapter follows the gaps between the legal framework and the complex reality 
as well as between peacebuilding and ordinary policy. The challenges to peacebuilding and the 
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problematic distinction between peace and conflict illuminate how victims and especially the 
child population affected by violence easily can fall under the radar. Some organisations, such 
as the International Committee of the Red Cross, have addressed the failure of the legal 
framework with respect to ensuring the prescribed child protection in this area (see Kononenko 
2016). The failure is illuminated especially in light of the concepts of ‘new wars’ and ‘grey 
areas’ of armed violence. In Colombia, changing conflict dynamics have illuminated blurred 
distinctions between armed conflict and criminality. A rigid peace-conflict distinction, as well 
as the characterisations of armed groups, have been noted as the principal factors in 
determining who can be considered a victim of recruitment and use in Colombia (Jiménez 
2019). The problematic distinction of what counts as armed conflict was a recurring theme in 
my interviews.  

Armed conflict has a very particular connotation. There is a point to interpreting its legal meaning a 
little more broadly, but no! Armed conflict is armed conflict. And the child who is part of a gang in the 
city will struggle to be part of any other agenda than gang violence. It’s a separate discourse. The 
process with FARC now… Children are viewed as victims, no one questions that. But there are many 
children who are deprived of liberty because of drug trafficking. They clearly worked for armed groups… 
We really are a very fragmented society and we are not interested in knowing our complex history and 
the realities. (Interview, state agent, local government Bogotá, 9/4-2018) 

This quote summarising the entrenched distinction between armed conflict and related issues 
such as drug trafficking or gang violence and how this distinction can exclude children who 
work in these related ‘grey areas’ (see Hoffman 2017). The quote also highlights the general 
difficulty in conveying the complexity of the armed conflict dynamics; most audiences prefer 
clear-cut distinction and simple explanations. In this sense, the quote contains several 
intricacies that will be explored in this chapter, including the central paradox of conceptualising 
children as victims and criminalising practices.  

Colombia has considerable institutional experience of transitional justice. Several mechanisms 
have been hailed as progressive and victim-centred, especially those parts of the framework 
that emerged after the demobilisation of the paramilitaries and from the 2016 Peace Agreement 
with FARC-EP (see FIP 2018, UN Secretary-General 2012: 10, UN Secretary-General 2018). 
The duality with how state policy and practitioners perceive and use the label of armed conflict 
is also highly discernible in Colombia. On the one hand, the awareness of gaps in the 
implementation phase of the legal and policy framework, and problems in relation to the 
populations at risk of violence, have spurred the political will to progress and design more 
inclusive programs. On the other hand, the state practitioners and their collaborators’ agendas 
tend to be firmly entrenched in the political project of not bestowing legitimacy on the armed 
groups or victims because of the high cost such an action would imply. 

In addition to the general law in action/law in books gap, and between the legal framework and 
the reality of armed conflict, other gaps were identified by my interviewees in relation to 
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policies that are inadequate and practices of excluding victims. Some attributed the inadequacy 
and exclusion problems to the gap between the Colombian peacebuilding community and the 
rest of the state. There is a perceived division between those implementing the peacebuilding 
framework and the ‘other’/ordinary state actors implementing ordinary state policy. The 
perception is that these two groups lack an interest, or insight, into each other’s work. The 
former group of peacebuilding professionals incorporate human rights, victims, and transitional 
justice in their policy to a greater extent compared to the latter group, the ‘other’ state actors, 
who instead tend to rely on and resort to regulation in form of criminal justice. The lack of 
communication and coordination between these two frameworks and institutions seem to 
impede the traversing, development, and expansion of alternative justice and reconciliation. In 
turn, penal expansion in the grey areas of conflict is likely to continue. An additional gap relates 
to discrepancies between central and regional policies. Policymaking and implementation from 
Bogotá lack an interest or insight into the conflict-affected local regions. In many of these 
regions, the conflict permeates and affects almost every policy area. The central framework 
fails to reflect the regional dynamics because it was created in Bogotá, which, in the words of 
the interviewees, is perceived of as elitist and detached. These interviewees also especially 
highlighted the (recurring practice) of the current government’s unwillingness to recognise the 
existence of an armed conflict.  

Together, these gaps and the specific focus on the distinction between armed conflict and 
ordinary crime policy can further our understanding of why some children associated with 
armed violence are not treated as victims but instead as offenders. The latter gap, between 
Bogotá and the regions, only features fleetingly as my data do not systematically support such 
an analysis. The discussion in the first section of this chapter centres around how policy and 
interviewees convey the armed conflict framework. I explore peacebuilding actors’ 
understandings and uses of the concepts ‘armed conflict’ and ‘socio-political violence’ within 
a child rights agenda through notions of inclusion and exclusion. This exploration includes 
examining when and why interviewees reference IHL and victims in connection with the armed 
conflict. The subsequent section then specifically explores the consequence of this policy on 
the understanding of the concept ‘armed groups’. The section also probes some explanations 
of why practitioners are hesitant to bridge the policies. 

6.1.1 Socio-political violence 
In written works, the Colombian armed conflict is narrated in a multitude of ways, depending 
on the narrator, objective, and audience. The term armed conflict is itself both interwoven in 
everyday institutional and social life and a highly politicised theme. The term conveys different 
meanings to different people.  
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There is a continual debate in Colombia about how to conceptualise armed violence in law. 
Politicians have sometimes avoided the term ‘armed conflict’ and instead used the terms 
‘terrorists’ or ‘criminal gangs’ (bandas criminales) to refer to the armed actors (see Borda-
Gúzman 2007, Gomez-Suarez 2018, Villar 2012). An interviewee specialising in transitional 
justice described the various actors of the Colombian conflict with reference to ‘socio-political 
violence’ but emphasised that a perception of an ongoing armed conflict varies: 

… some with self-proclaimed political aims and others with support roles that partake in socio-political 
violence and together they accumulate the perceived armed conflict scenario. There is no doubt to us 
there is an ongoing internal armed conflict in Colombia, but it depends on who you ask. (Interview, 
country director, international organisation 6/3-2018) 

She also highlighted the varied objectives of and arguments among involved actors, and the 
idea that armed violence accumulates and becomes armed conflict. Recent international policy 
has reinforced this idea that armed violence is cumulative and that we need to consider alliances 
and coalitions between armed groups and not only the organisation and structure of individual 
groups (ICRC 2019b). The reference to socio-political violence, rather than armed violence, 
can be seen as an expansive strategy for diverting the discussion from the more exclusive, or 
narrow, idea of armed conflict as defined by International Humanitarian Law (IHL).  

In policy (e.g., ICRC 2019a), armed conflict is often captured by a legal definition originating 
from IHL86 (see Jiménez 2019), but presented in a manner that provokes a dual understanding. 
On the one hand, established legal definitions and terms are often referenced in contemporary 
policy to draw the line between what is armed conflict and what is ordinary crime. On the other 
hand, by highlighting complex objectives, formations, and alliances, the legal divisions are 
inevitably rejected. The duality implies a conceptual uncertainty (although also an opportunity) 
for victims, including recruited and used children if they are arrested or detained for activities 
associated with armed conflict. According to an important Constitutional Court sentence, there 
seems to be at least a possibility that association with the more general ‘socio-political 
violence’ could trigger the application of the legal framework on armed conflict: 

In Colombia there is a serious phenomenon of socio-political violence that is not only limited to violence 
committed within the framework of the internal armed conflict. This phenomenon can be defined as the 
set of crimes committed by agents of the State or by third parties, committed against individuals who 

 
86 On the basis of IHL and the jurisprudence of international tribunals, a situation is said to constitute a non-
international armed conflict basically if two conditions are fulfilled: 1) hostilities have reached a certain minimum 
level of intensity, which is measured against criteria such as the number, duration, and violence of clashes; the 
number of persons participating in hostilities and the manner in which they use force; the types of weapons used; 
the number of victims and the effects of the violence on the civilian population; 2) non-state armed groups taking 
part in acts of violence display a sufficient level of organisation, a condition that is fulfilled if a group has a 
hierarchical structure and a chain of command capable of planning, coordinating, and executing military 
operations and of recruiting and training weapon bearers; has internal disciplinary rules; the group’s commanders 
are able to control both the members of the group and an area of territory (see common Article 3 of all Geneva 
Conventions, Article 1 of Protocol II to the Geneva Conventions, and the Tadić case of the International Criminal 
Tribunal for the former Yugoslavia). 
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take part in public processes to exercise certain freedoms or defend certain rights, individually or 
collectively, crimes motivated by the position that the victims assume in the public, political, or social 
spheres. (Sentencia C-781 de 2012) 

As this Constitutional Court quote reflects, the Colombian conflict is not a just an armed 
struggle over a particular set of objectives between one or a few easily defined armed actors. 
The Court discusses a range of ongoing policy changes and revisits and expands the definition 
of ‘armed conflict’ in the Colombian context, and highlights that socio-political violence goes 
beyond the traditional definition of armed conflict with basis in IHL. This socio-political 
violence is almost impossible to define and delimit, but it is intrinsically linked to 
marginalisation, poverty, social protest and struggle, as well as encompassing more ‘high-
level’ economic crime elements.  

In relation to this discussion, the Court also expanded the victim pool and showed the 
complexity of what it means to be a victim of the armed conflict in Colombia. The 
Constitutional sentence is often referred to as reinforcing the 2011 Victims’ Law (Ley 1448 de 
2011) and securing the position of status of victims within the transitional reparation process 
(see de Waardt and Weber 2019). The following analysis of the policy on victims and 
hierarchisation of victims reappears in Chapter 8. Here, I focus on the more general expansion 
of the armed conflict concept. 

Complex perpetrators  

The notion of armed conflict necessitates a discussion of the perpetrators within the armed 
conflict. The Constitutional sentence quoted above includes reflections over the complexity of 
armed actors in Colombia and stipulates specifically that groups with links to the old 
paramilitary structures (often called post-demobilisation paramilitary groups) cannot simply be 
excluded from the armed conflict-framework. Although a few armed actors are often 
mentioned in relation to the armed conflict (such as FARC-EP, ELN, and possibly Clan del 
Golfo, which is a post-demobilisation paramilitary group; see section 3.1.4) in the present 
Colombian conflict debate, the Court’s point is that socio-political violence can involve links 
between more high-ranking drug trafficking actors to members of a rural community protesting 
government action, for example. It is thus far from obvious of who to include in the 
peacebuilding framework and who to treat as an armed actor (and perpetrator) of the armed 
conflict (see also Krause 2013, Schuberth 2015, Rodgers and Hazen 2014, Rodgers and 
Muggah 2009, Dowdney 2011). 

Moreover, the conflict dynamics in Colombia are also interwoven in the type of struggle that 
is not always described as armed violence or even criminality. Reports indicate that the socio-
economic root causes for the conflict are still present in certain rural areas with large-scale coca 
production (see e.g., FIP 2018, ICG 2018: 9-10). Many farmers and their families have relied 
for decades on coca growing and harvesting, and these people continue to support the causes 
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or activities of armed group working against the military or police (who disrupt the coca 
farming) as a way to protest and safeguard their income. The conflict between farmers and the 
state over coca farming has resulted in a range of human rights abuses, both in terms of 
violations of the physical integrity of the farmers and their political and socio-economic rights. 
According to the farmers, the state is continually failing to comply with commitments to 
improving rural conditions (infrastructure, healthcare, etc.) that would allow them to survive 
on other means than coca farming. In these scenarios, it becomes increasingly difficult to 
determine who is party to the armed conflict with the state.  

The aforementioned Constitutional Court sentence addresses the widespread and varied 
violence connected to a range of actors who are not necessarily members of armed groups. This 
complexity stands in contrast to how politicians in Colombia have usually framed the armed 
conflict. References to perpetrators in relation to armed violence, such as reference to ‘narco-
terrorists’, are usually indiscriminate about what and who this entails, and even whether and 
how such actors are parties to an armed conflict (e.g., Defence Policy 2019, see also Villar 
2012). Colombia’s Court is often described as a progressive institution within the Colombian 
state, and seen as a counterweight to some of the conservative tendencies of government policy 
(see Cepeda-Espinosa 2004). 

The majority of the documents in my study, and several of my interviewees, identified the 2012 
Constitutional sentence above as one of the ‘game changers’ for the Colombian legal 
framework. A quote by an NGO director, in relation to a discussion about the new transitional 
justice system that stems from the 2016 Peace Agreement, is a good example:  

The system cannot be understood without looking at the policy events implemented in a piecemeal fashion 
during this decade… The final Peace Agreement reinforces the Victims’ Law of 2011 and the 
Constitutional Court sentence 781 as well, and in addition, it marks the policy decision that told us how 
we should view the new paramilitary structures… As many accordingly argue, they are still part of the 
conflict. (Interview, country director, NGO, 1/11-2018) 

In this sense, there seem to be a perceived consensus that Colombian policy recognises, in 
accordance with commentary from the UN and other organisations (e.g., UN Secretary-General 
2012), that the armed conflict has a wider scope than only those groups that the government 
negotiates with or explicitly recognises as party to the conflict under IHL. However, while 
many embrace this consensus as exemplified by the interview quote, there are still ambiguous 
elements. Some for example are hesitant to categorise specific groups and their alliances or 
partner groups as parties to armed conflicts in Colombia, perhaps because the policy design 
and framework stems from old assumptions about war (see Kaldor 2013).  

A common framework  

During the 1990s, at the time when Colombian government started implementing more 
ambitious and large-scale transitional justice mechanisms in Colombia, the groups FARC-EP 
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and ELN were at the height of their powers, both in terms of people and influence. Both these 
groups have often been associated with traditional guerrilla warfare. In tone with the literature 
on ‘new wars’ and grey-area warfare, the armed violence in Colombia is (or has since become) 
increasingly messy with many different armed actors (see Cimadevilla 2019).  

We needed to create a framework for the international community to understand our common concepts 
and how this conflict and peace deal have panned out. We Colombians know that our conflict is not just 
about guerrillas. But nonetheless we needed to conceptualise the conflict and since groups such as FARC 
and ELN were prominent and at their height at this point in time [1990s] they became points of reference. 
(Interview, military expert, research centre, 13/4-2018)  

The quote above suggests that although the reality is known to be different from how the debate 
was and is framed, it was helpful to have common references. This need partly feeds into the 
idea that the new war concept was useful for illuminating old assumptions, illuminating 
political agendas, and providing avenues for different types of research. It also exemplifies the 
motivations for why policy and practitioners felt compelled to adhere to the legal definition of 
armed conflict. The interviewee talked about the origins of the current normative framework 
and how transitional justice has been developed as a concept in Colombia. It is easier to 
conceptualise a conflict based on more traditional guerrilla groups than the new hybrid groups. 
As the quote indicates, a traditional model has therefore survived. Because the IHL-framework 
and its related concepts were developed before the 1990s and were (and are) still recognised as 
the applicable international law to armed conflict, it makes sense that groups such as FARC-
EP and ELN continue to be markers or goalposts for policy debate. The fact that these groups 
are still active and relatively cohesive armed actors (especially up until 2016 in the case of 
FARC-EP) reinforces this point. 

Moreover, legal experts dispute to various degrees the definitions and the necessary evil of 
drawing boundaries, which is perhaps particularly obvious in relation to determining whether 
a status as victim is warranted. When probed about potential problems that the distinction 
poses, an interviewed judge asked, “How are we as lawyers supposed to think and work if we 
blur the lines between what is normal in our society – in any democratic society – and the 
conflict scenario that we have found ourselves in long enough and that we desperately want to 
see an end to?” (interview, senior judge, 15/11-2018). In a recent sentence, the Constitutional 
Court has also established that the hybrid, post-demobilisation groups are only considered part 
of the armed conflict if a “close and sufficient relationship to the internal armed conflict” exists 
(T-478 de 2017: Intro), otherwise they are just ordinary criminals. This commitment to ordinary 
or entrenched categories is thus important in light of extraordinary, temporary categories for 
those that work closely with peacebuilding and transitional justice. 

Violations of IHL 

The duality of how the armed conflict is presented lies in the awareness and intention to expand, 
reconstruct, or convey the armed conflict in a more nuanced way, while at the same time 
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adhering to an established legal definition. The discussion in this chapter so far has shown how 
a policy expansion of the actors in the conflict, including victims, is navigated within an armed 
conflict framework, with reference to the legal definition of armed conflict and non-state armed 
groups according to the intensity requirement and the ‘under responsible command’ 
requirement in IHL.87  

The term ‘serious violations of IHL’ often appears in policy and reports in connection to 
victimising acts and victim inclusion. In contrast to the definitions of armed conflict and armed 
groups, the term has been broadly interpreted and codified in international criminal law. Such 
violations can include different type of injuries and unlawful taking of property from civilians, 
for example. Focusing on violations and (theoretical) victims instead of perpetrating actors 
arguably facilitates a more inclusive peacebuilding framework. Several scholars have noted 
that the development and expansion of a conflict paradigm happened in terms of extending 
greater assistance and protection to victims of conflicts (Chandler 2001, Sassòli 2002). 
Although the concept of victims tends to be linked with that of perpetrators, it has conceivably 
been easier for stakeholders to focus on and place victims at the centre of the discussion in 
order to expand and make use of the framework. However, even if a focus on victims has 
expanded the peacebuilding framework, this focus has not necessarily meant greater individual 
recognition, participation, or compensation, as will be the focus of Chapter 8.  

The socio-political violence conveyed in a broader sense with reference to violations of IHL is 
conceivably used to expand the conflict framework in Colombia, at least regarding victims. 
One NGO director, for example, when presenting a project and part of their mandate, explained 
that they were “not really” working with the implementation of the 2016 Peace Agreement but 
rather with “children at risk of violence more generally.” He also said that the “child victims 
of FARC-EP have a lot of attention” and that “children in the territories are under the situation 
of risk of sexual violence and of being used for sexual exploitation” by a variety of armed 
groups. He went on to explain that his NGO incorporates a certain type of language such as 
‘violations’ and IHL to raise attention (interview, NGO director, 25/4-2018). His points reflects 
that while FARC children in the camps now receive state attention, the wider pool of child 
victims does not. This example shows how stakeholders use references to IHL-related a 
language such as ‘serious violations of IHL’ to trigger the peacebuilding framework, even if 
the type of crime associated with a specific ‘complex’ perpetrator might not traditionally be 
considered as part of an armed conflict. 

The use of phrases like ‘violations of IHL’ rather than armed conflict is thus a way for 
stakeholders like NGOs to mobilise around IHL without being restricted by the state-centric 
line. Consider this formulation from a Colombian child rights organisation:  

 
87 See footnote 86.  
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A challenge lies in addressing the resistance of changing illegal armed actors constantly seeking to exert 
control over territories and certain illegal economies... This situation leads to the repetition and 
prolongation of a diversity of violations: (i) risks of confinement of communities… ; (ii) individual and 
mass displacements, and (iii) violations of fundamental child rights and violations of International 
Humanitarian Law. (Alianza por la Niñez Colombiana 2018: 12) 

The extract explicitly refers to ‘violations of IHL’ in connection with ‘changing illegal actors’. 
The formulation is then conceivably intended to be inclusive with respect to the question of 
who to include as a victim of violations of IHL and also within the armed conflict framework. 
By emphasising changing armed actors and listing a range of activities commonly associated 
with organised crime, the statement is clearly meant to emphasise the complex nature of these 
armed conflicts that encompass a broad range of activities. The reference to violations of IHL 
is, in this case, done in a way to trigger a protective track and to emphasise the seriousness of 
a situation that might not conventionally be considered within the armed conflict framework. 

As indicated at the beginning of this chapter, the Constitutional Court has also problematised 
the IHL definition and opened up for more inclusion in terms of victims. In the 2012 sentence 
(Sentencia C-781 de 2012), the Court addressed the unconstitutionality claim filed against parts 
of Article 3 of the Victims’ Law (Ley 1448 of 2011). The claim related to the wording “that 
occurred during the internal armed conflict”, as it was considered exclusive and discriminatory. 
The Court upheld Article 3 limiting the law only to victims of “internal armed conflict,” but 
declared that the phrase must be understood in a “broad sense”, especially in situations in which 
applying IHL led to a more protective outcome. In a more recent consideration, the Court 
maintained that a restricted view of situations of armed conflicts will likely violate the rights 
of victims and that assessments should always be made in favour of the victims (Sentencia T-
478 de 2017). The Court further clarified that it is not only a matter of who the perpetrator is 
and under which conditions the perpetrator committed the act, but about the victim. However, 
the Court established that in “grey areas” it is necessary to determine if a sufficiently close 
relationship to “the internal armed conflict” exists (Sentencia T-478 de 2017). This need 
indicates the Court’s inclination to promote an inclusive approach for victims, although it is 
still limited by entrenched definitions of internal armed conflict.  

A non-ideal conflict 

The references to IHL and armed conflict have also been invoked for the purpose of attracting 
international funding, as many peacebuilding projects in Colombia offered by the state depend 
on international funding. For example, the state-led program for FARC children called “A 
Different Life Path” is funded and partly run by the international organisations UNICEF and 
the International Organization for Migration (see Consejo Nacional de Reincorporación 
National 2018: 53). Portraying a conflict in a certain way is a strategy by international 
organisations and NGOs to attract funding (Lemaitre and Sandvik 2015, van Wijk 2013). 
Complex conflicts with many actors are harder to ‘sell’ to the wider international community, 
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so in this sense it is not surprising that NGOs oversimplify the conceptualisation of the conflict 
in their reports and statements. 

Accordingly, Colombia’s protracted armed violence, with its myriad of actors that have not 
always been recognised as armed groups by governments, is distinctly unmarketable in terms 
of attracting funding from international donors. Interviewees often emphasised that the 2016 
Peace Agreement between the Santos government and FARC-EP received a lot of international 
praise but that “everyone knows that it is more complicated and will take a long, long time” for 
conflict to cease in Colombia (interview, country director, international organisation 6/3-2018). 
The same idea is echoed across Colombian scholarship (see Tapias and Diaz Pabón 2018). The 
2016 Agreement was presented in a way that appealed to foreign investment and international 
cooperation in relation to peace projects. On the other hand, the 2016 Peace Agreement 
arguably captures complexities in a manner that previous peace agreements did not (see Weber 
2020). The focus on victims, victim participation, and on the need to reform gendered and other 
structural inequalities also contributed to the heightened international attention and funding, 
which, again, reinforces the idea that concentrating on victims instead of armed groups yields 
a greater emphasis on peacebuilding and thus potentially an expansion of the armed conflict 
framework.  

Conservative politicians in Colombia have also been able to mobilise large, mainly urban 
populations against this Peace Agreement before the referendum took place in 2016 by raising 
concerns about the agreement’s wide-ranging impunity for FARC-EP members. At the same 
time, the Agreement was largely supported by victims’ organisations in rural, conflict-affected 
areas. This exemplifies a lack of understanding between peacebuilding concerns (including 
designations of victims) and more urban perceptions and concerns. The wide support for the 
political campaign against the Agreement has moreover thought to be grounded partly in 
ignorance of the conflict dynamics (see FIP 2016). Some of my interviewees similarly relayed 
that the existence of an armed conflict is less important for someone in Bogotá, for example, 
who is concerned about levels of drug-related crime and the perceived impunity of offenders. 
If you ask someone who is likely to be victimised in some way from the conflict, such a 
recognition has extensive consequences, one interviewee explained (interview, country 
director, international organisation 6/3-2018). 

The vastly different perceptions about the armed conflict, including those of national decision-
makers and experts, and their lived experiences during many decades of violence, contribute 
to the making of a diluted and fluid picture of the conflict. Those who are associated with a 
child rights perspective were in general more inclusive in relation to issues affecting children. 
A different story would conceivably have unfolded if I had asked stakeholders and experts who 
work in a different field, for example, security. Another point is that concepts in IHL as well 
as international human rights are always difficult to implement domestically. This difficulty is 



 145 

not just a matter of political will, as we see in the case of the 2016 Peace Agreement and 
referendum, but has to do with the generality as well as incoherence of international norms as 
they appear in conventions. As is highlighted throughout this chapter, references to IHL or the 
triggering of an armed conflict framework is charged with ambiguities and a duality. 
Continuing to rely on the strict IHL definition, even with the objective of including more 
victims, can serve to reinforce a framework that will exclude at least the local armed groups 
from any policy debate. In many instances, this categorisation has led to the creation of a 
hierarchy of victimhood, as will be explored in Chapter 8. Then again, factors such as gaining 
international attention and maintaining a common understanding are commonly believed to be 
necessary to initiate and facilitate a debate. Within a state system, it makes sense for both 
international organisations and NGOs to engage with the state by employing the same language 
in multilateral agreements that states have committed themselves to. The increasingly muddled 
warfare in Colombia after the 2016 Peace Agreement and the disarmament and demobilisation 
of large parts of FARC-EP, however, seem to have posed an even greater challenge for 
policymakers over what to include in the armed conflict framework.  

6.1.2 Conceptualising hybrid violence  
The complexity of the conflict is visible in many regions of Colombia where violence is 
inextricably intertwined with peacebuilding as well as local political, economic, and social 
struggles. In a 2017 report on recruitment and use of children, the Ombudsman’s Office 
highlighted the vast spread of violence linked with remobilised paramilitary groups. These 
armed groups had local and regional reach and operated in ways similar to when they were 
united under the name AUC, and had also added new modes of operation. The report also 
conveyed that the new groups  

… are flexible and have high adaptation to different contexts and operating conditions, and that have 
survived relatively well … [avoiding the military forces] directly and instead promoting alliances with 
various economic actors and politicians, while engaging in various forms of corruption, interference and 
control of local governments. These characteristics have made it difficult for institutions to define these 
groups as armed actors, and in turn make their actions invisible and, consequently, the violations of 
human rights and IHL that [these actions] cause. (Ombudsman’s Office, 2017a: 53) 

As mentioned in Chapter 2, these groups can be categorised as community-based armed groups 
engaging in hybrid violence (Krause 2012, Schuberth 2015). The Ombudsman’s report links 
local “criminal bands” to the post-demobilisation paramilitary groups and points out that 
independently of how the group fits in with the state definitions, the violence is of similar 
nature and affects the population in the similar ways (see also Butti and Leyh 2019, Jiménez 
2019). 

In urban and vulnerable settings, local criminal gangs with high levels of participation of children are 
formed, which are traditionally associated with theft and other common crimes. They are formed to 
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achieve greater control of a territory and confront each other. They… also participate as control nodes 
in neighbourhoods and even engage in neighbourhood disputes and conflicts, building ties of loyalty 
within their areas and strengthening control of the group that is in charge. (Ombudsman’s Office, 2017a: 
54) 

The Ombudsman’s Office is one of the few state agencies that has publicly addressed the 
problematic exclusion of hybrid armed violence through the lens of IHL in this direct manner. 
The report also highlighted that the groups continue to violate IHL, implying that that the 
groups are covered by the armed conflict framework. Some NGO reports also address the 
problematic exclusion of children from some groups, such as many children of the groups that 
remobilised after the Justice and Peace process (Coalico 2009, Alianza por la Niñez 2018). 
This theme is, arguably, gaining more attention in policy, not from a critical perspective but 
rather by creating further categorisations of groups as well as victims, as will be explored in 
the next section of this chapter. 

In my study, international and the larger domestic NGOs tended to place more stock on legal 
definitions of groups or violence than for example very local NGOs with a religious or 
humanitarian foundation. In cases of the latter, the distinctions between armed violence, 
groups, and victims seem to play less of a role. Most governmental and organisational reports 
only mention “post-demobilisation paramilitary groups” when addressing the hybrid violence 
in Colombia, which seems a more indirect approach to triggering the armed conflict 
framework. By specifically labelling the groups in this way, there is an indication that these 
groups were once part of the conflict and that the state-led effort to demobilise them failed, at 
least in part. For this reason, the state cannot simply dismiss them as criminal bands, an 
argument that was successfully put forward in Colombian courts (e.g., Sentencia C-781 de 
2012, C-069 de 2016), and a similar position has previously been upheld by the Inter-American 
Court of Human Rights.88 An interviewee explained that she had previously worked for a local 
NGO that represented a group of victims in a preliminary case before the Inter-American Court. 
The Colombian state argued that the perpetrators (the post-demobilisation paramilitary 
structures) had already had their chance at demobilisation and that it was no longer the state’s 
obligation to offer reparations to victims within the armed conflict framework. The interviewee 
commented that it hardly works in that way; that “the state cannot badly [unsuccessfully] 
demobilise everyone and claim that they have done everything they can” (interview, consultant, 
11/10-2018). The current government under President Duque has reverted to this tactic to some 
extent, as evidenced by its subtle avoidance of referring to armed conflict or to IHL in its 2019 
policies and the (re)emergence of the term ‘narco-terrorists’ in government policies (see 
Gomez-Suarez 2018, cf. Borda Guzman 2007). These policies furthermore include no specific 
explanation of the term or which groups that are included in the term.  

 
88 Inter-American Court of Human Rights, Case of the 19 Merchants v. Colombia, Judgment of 12 June 2002. 
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Most documents do not mention the hybrid violence or local community-based groups in the 
same way that the 2017 Ombudsman’s Office report odes. The lack of attention to grey-area 
violence contributes to the exclusion and veiling of many victimising acts. Moreover, post-
demobilisation paramilitary groups at a certain level of organisation have inarguably gained 
status as armed groups. Few would dispute that Clan del Golfo, for example, is party to an 
armed conflict, even though some contend that the group has no political ambitions and simply 
operates for private gain. The Santos government (2010-2018) aimed to clarify the distinctions 
between IHL-groups and other groups through a new law and policy that distinguish between 
“organised armed groups” (those fulfilling the IHL criteria) “organised criminal groups” 
(basically all other groups).89 The intention behind the new policy was to bypass the IHL 
definition but still pave the way for negotiation with groups like Clan del Golfo. According to 
the Santos administration, Clan del Golfo fell under the term “organised criminal groups”. 
Judging from the Reintegration Agency’s internal policy, only FARC-EP, ELN, EPL, and AUC 
are considered organised armed groups. Because AUC is considered demobilised and no longer 
in existence, only members who were accredited under the Justice and Peace system can enter 
the Agency’s individual reintegration program even if they are today part of new groups that 
are considered post-demobilisation paramilitary groups. Since ‘post-demobilisation groups’ is 
not an official collective term for groups in Colombian policy, the Reintegration Agency’s 
practice cannot tell us how to more broadly conceptualise them. So even if recruited and used 
children of post-demobilisation or neo-paramilitary groups are expressly recognised as victims 
(Sentencia C-781 de 2012), children who exit such groups today will not have be accredited 
from earlier. As a consequence it remains highly uncertain whether key practitioner agencies 
will see them as victims of the armed conflict.  

The term ‘organised criminal groups’, originating from a 2018 Law (Ley 1909 de 2018) and 
appearing in other internal policies (e.g., Consejería Presidencial 2018), encompasses most of 
the larger groups. Gangs (pandillas) are excluded from the term because gangs, in contrast, are 
less formally organised, less hierarchical groups that also have “no permanent objective” and 
are associated with economically deprived areas and with “contra-cultural” practices 
(Consejería Presidencial, 2018a: 15). From this newer policy, it seems that three types of 
groups have emerged: organised armed groups, organised criminal groups, and gangs. The 
policy does not cover or address the phenomenon of alliances and overlaps between groups 
that have been documented in practice. These three categories are thus problematic since they 
veil the in-between or grey areas.  

 
89 A 2016 directive from the Defence Ministry (Directiva 15 2016) and a succeeding law (Ley 1908 de 2018) 
introduced new definitions for, and ways to respond to, armed violence (see Aristizábal-Borrero 2018 for a further 
analysis of the new terminology ‘organised criminal groups’ and ‘organised armed groups’). 
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Current Colombian policy vs. International Committee of the Red Cross analysis 

As mentioned, the new policy, including the 2018 Law, includes the possibility for members 
of two types of groups (organised armed and organised criminal) to demobilise or surrender in 
exchange for judicial benefits. The new policy also established a reparation scheme for victims, 
which was met with mixed reviews. The NGO International Crisis Groups wrote in a research 
report that the law can be a step forward in ensuring victims’ rights in Colombia and that it 
might change the exclusive focus on police and military action against these groups (ICG 2018: 
16). Similar to this view, a representative from a Colombian NGO said in an interview that this 
law represents a commitment from the state to peacebuilding:  

… the government under President Santos introduced the law as one of the last things they did. I think it 
shows that they understood that peace will not arrive until the violence is addressed from all angles. It 
is not just FARC that needs to demobilise and reintegrate but all armed groups. We can only hope that 
the new government will continue with this commitment. (Interview, NGO officer, 6/12-2018) 

In contrast, the NGO Insight Crime published a cautious view by writing that the law came 
“too little too late”. According to their analysis, the law came as an answer to the leader of Clan 
del Golfo’s plea for demobilisation, but according to Insight Crime, by that time, the leader 
had already lost control of most of the group and such a negotiation would have yielded little 
progress (Insight Crime 2018). In any case, the policy framework reinforced a strict 
interpretation of the IHL-definition as it seemingly intended to exclude groups such as Clan 
del Golfo from the definition of ‘organised armed groups’. As few actors as possible, such as 
FARC-EP and AUC (when they existed), are thus understood as armed groups. These 
entrenched definitions leave the question unanswered of how to conceptually view the remains 
of these groups, i.e., those fragments that did not disarm and demobilise as well as those that 
rearmed and remobilised. In contrast to the hopeful impression conveyed by the previous 
interviewee, the new 2018 policy framework has not formulated a greater protection scheme 
for victims. Its ‘middle way’ approach risks being insufficient in terms of protection of child 
victims, as their recruiters remain largely undefined, or because the existing definitions are 
incongruent. 

The International Committee of the Red Cross (ICRC) has taken a different approach in 
conceptualising the conflict. The ICRC is generally recognised as the international authority 
on IHL and it periodically analyses and defines ongoing violent situations around the world 
(see Daboné 2011, Kononenko 2016). In contrast to the new 2018 policy, the ICRC interprets 
conflicts and incorporates humanitarian legal terms in a more dynamic way (see Bradley 2013). 
According to their latest analysis on Colombia, there are currently five ongoing internal armed 
conflicts in the country. In contrast to the 2018 Presidential Council policy for example, the 
ICRC (2019a) notes that the motives or objectives of groups are irrelevant when deciding if a 
situation constitutes an armed conflict: “whether a group is opposing a State for political, 
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ethnic, economic or religious reasons – or any combination of such reasons – does not affect 
the applicability of IHL” (ICRC 2019a).  

Of the five ongoing internal conflicts, ICRC (2019a) considers that at least four are between 
the Colombian government and various armed groups,90 including “elements of the former 
Bloque Oriental (Eastern Bloc) of the FARC-EP that have not accepted the peace process.” 
The ICRC specifically states, in contrast to the Colombian policy, that although the highest 
command of FARC signed a peace agreement with the government, the parts of FARC that did 
not disarm and demobilise automatically continue the armed conflict. The ICRC further holds 
that the violent activities of the remains of FARC-EP that rearmed may constitute armed 
conflicts: “everything depends on the extent to which certain groups are truly linked (through 
hierarchical relationships or via certain types of cooperation) with the former 1st, 7th and 40th 
‘frentes’ or fronts of FARC-EP, which have not accepted the peace process.” ICRC has called 
for further analysis into the level of organisation and intensity of the re-armed ex-FARC fronts, 
especially if it cannot be established that they are involved in the existing conflict (between the 
Colombian government and those elements of the former Eastern Bloc that never disarmed). 

Many government actors, including the military, continue to refer to the various armed groups 
by their old names in official reports (e.g., Ombudsman’s Office report, 2017b: 117), despite 
the fact that they are supposed to have been demobilised. This observation reinforces the 
ICRC’s take on how to conceptualise remaining FARC-EP fragments. As explained above, 
parts of FARC-EP did not collectively choose to disarm, and some of those that did have since 
rearmed and remobilised. The Santos government’s policy (especially the 2018 law) made an 
explicit attempt to conceptualise post-demobilised groups as “organised criminal groups”, 
albeit with a possibility of extending a peacebuilding framework to them as well. This policy 
would thus conceivably extend to the fragments of FARC-EP groups that later rearmed and 
remobilised. However, it seems that the subsequent Duque government has departed even 
further from integrating the International Red Cross’s classification of the current Colombian 
conflict. The reluctance to recognise armed groups as parties to an armed conflict is especially 
discernible among politicians in Colombia. Many right-wing conservatives in particular have 
referred to FARC-EP as narco-terrorists, despite FARC-EP’s traditional guerrilla nature (see 
Borda Guzmán 2007). An interviewee noted that “[the framing of the armed groups] is based 
in IHL but it has been a problem with dissidents [FARC-EP fragments]… saying that they are 
narco-terrorists. [This name represents]… a vision of the armed conflict from the 90s” 
(interview, research fellow, military research institute, 5/12-2018). The problem the quote 
typifies is that over time in Colombia, it has been challenging to conceptualise armed groups 
under IHL because of how governments present them, and the challenge is only worsening 

 
90 These are ELN, EPL, Clan del Golfo, and the former Eastern Block of FARC-EP. A fifth conflict is also 
considered ongoing between ELN and EPL (see ICRC 2019a).  
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because ‘narco-terrorists’, ‘criminal groups’, and similarly vague terminologies seem to have 
made a come-back as of 2019 (e.g., Defence Policy 2019, Government announcement 2019). 
Use of vague terminology, together with the lack of reference to armed conflict and IHL, 
consequently legitimises domestic criminal justice responses and practices towards the armed 
actors (see Schuberth 2015).  

Operational categorisations and grey areas  

Between the political polarisation around how to conceptualise armed groups and the analysis 
of the International Committee of the Red Cross, the implications of current terminology for 
policy remains unclear. Interviewees who specialised in armed violence reasoned that the 
landscape of armed actors became more scattered and confused after large parts of FARC-EP 
demobilised (interview, experts, research network, 13/3-2018). The main driver of this 
scattering was identified as control over drug-trafficking areas and routes. When FARC-EP 
withdrew, other actors surfaced instead. The interviewees referred to their internal 
categorisation of groups in Colombia as “transnational drug trafficking groups”, “territorial 
groups” (with national reach), and “subcontracted groups”. They also added that the situation 
in Colombia is constantly changing. There is no group that has national reach. In other words, 
no territorial group really currently exists but most of them, “90 percent fall under the third 
category actually… members or operators are basically always contracted, hired… We are 
talking about a new generation of narcos in Colombia” (interview, experts, research network, 
13/3-2018). According to this analysis, IHL does not accommodate the new type of group well. 
These focus of these interviewees was security and thus different from most other participants 
in my study, who were child rights-centred. This difference in focus might explain why IHL 
was not taken into account in the same way as when victim issues were the main objective. The 
security angle nonetheless is an interesting perspective because it openly acknowledges the 
difficulty in defining the armed actors, in contrast to some peacebuilding stakeholders that 
regard the use of IHL-framing as beneficial rather than problematic.  

The lack of a conceptual clarity, for both the question of who counts as a victim under IHL and 
for the question of who counts as a member of an armed group, has implication for child victims 
of recruitment and use. Most interviewees who worked directly with child rights issues 
recognise that there is a big gap, or a ‘grey area’, in the peacebuilding policy in relation to the 
recruitment and use of child victims.  

We are now in a very grey area. We have armed groups within the framework of the armed conflict that 
today would be only ELN and post-demobilisation paramilitary groups. The Constitutional Court gave 
some clarity to the status of the post-paramilitary group – those we previously called Bacrims – and 
stated that any child who is linked to a Bacrim is considered a victim. As of that sentence, [such] 
children… should not enter the system... but must be referred to the special program... Unfortunately, 
prosecutors… have always thought in terms of organised crime and do not think about the circumstances 
of how the child was recruited. ... The context of armed conflict does provide a very clear framework. 
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And that is immovable. But with this many groups, it becomes super confusing. (Interview, program 
director, international organisation 12/3-2018) 

This quote links the difficulty of framing most groups under IHL with that of operationally 
defining children as victims of recruitment and use, a difficulty that has also recently been 
brought forward by scholars working in the field of child soldiers (Jiménez 2019). This 
interviewee, with vast experience of the child justice system, was of the notion that the armed 
conflict framework is relatively clear in its positions towards victims, but that it is at the same 
time exclusive in light of the grey areas. She indicated that there is an expansion in play when 
it comes to victims (by referencing the Constitutional Court) but that the routes in place 
developed with groups like FARC-EP and ELN in mind are also somewhat ‘immovable’. She 
then repeated the idea that the armed actors have changed and that it is more complicated now, 
compared to the situation before the 2016 Peace Agreement: 

Before it seemed very clear. … If it was a case of AUC, FARC, or ELN, it was recruitment and use. But 
then we noticed that a there was a grey zone of diverse organised groups that sprang from demobilised 
ones. In this mess, it is confusing for a prosecutor to do an in-depth investigation that reveals if the child 
has been the victim of recruitment or use. (Interview, program director, international organisation 12/3-
2018) 

She here framed the difficulty for judicial actors to navigate between the frameworks and 
suggested that it might have seemed easier before the paramilitary group AUC demobilised, 
when there seemed to be fewer, less scattered groups. She conceded that it might not really 
have been simpler before, but that there was less awareness of the grey areas then. Even the 
concept of ‘recruitment and use’ had not yet been developed in Colombian policy immediately 
after 2002, when AUC began to demobilise. The lack of clarity in relation to both the 
applicability of IHL (as we have seen in so far in this chapter) and the national policy on 
recruitment and use (as well shall see in the next section) affect practitioners’ experiences.  

The prosecutors who participated in my study tended to avoid operational definitions or 
categorisations in relation to armed actors. The interviewee above also noted that prosecutors 
do not often critically reflect on this aspect of their work: “prosecutors are very used to thinking 
in terms of organised crime and stopping there” (interview, program director, international 
organisation 12/3-2018). In this sense, prosecutors seem to avoid the IHL-framework 
altogether and, in doing so, confirm the entrenched gap between criminal justice and 
peacebuilding. The same interviewee explained that during one of her projects working 
alongside the child justice prosecutors, she identified a threefold categorisation with respect to 
the investigative work in relation to recruited and used children: a) post-demobilisation 
paramilitary group; b) organised criminal group; and c) common crime group.  

There are as far as I understand, three categories of groups for the prosecutors, at least when such cases 
appear here in the DC office [Bogotá]… Post-paramilitary group (type A) … organised crime (type B), 
and… common crime (type C). ... So what happens in practice, is that for the prosecution to be simple 
and easy they said when it comes to armed conflict groups we talk about illicit recruitment, and when it 
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comes to things organised crime we talk about use and utilisation. But it’s still very confusing. Because 
children are still used, for political purposes or for economic purposes. (Interview, program director, 
international organisation 12/3-2018)  

This quote reflects the difficulty and confusion in conceptualising the armed conflict and armed 
groups in light of children’s involvement. The quote also clearly demonstrates the relevance of 
new war analyses (see Kaldor 2013), and taps in to the topic of operationally defining the term 
recruitment and use, which will be further examined in the second part of the chapter. 

6.1.3 A legalistic culture 
As noted in Chapter 2, IHL is frequently referenced as a basis for decision-making in global 
and national public policy (see Daboné 2011). The human rights organisations in Colombia 
also claim to be guided by IHL. In relation to the organisations in my study, their references to 
IHL can be thought of as an attempt to be inclusive towards victims. In this sense, it makes 
sense for them to employ the language of multilateral agreements and conventions that the 
Colombian state has signed and ratified. However, as explained in Chapter 2, IHL differs from 
human rights law and, while regulating state sovereignty, it more directly legitimatises use of 
force to a considerable extent by granting states the power to employ military action. In this 
section, we will further explore, first, how IHL has been used in attempts to be inclusive toward 
victims, and second, how IHL and related terms have been used in domestic law and policy 
with seemingly more exclusive objectives with respect to perpetrators. 

Familiarity with international law 

In a case like Colombia, humanitarian and rights-based rhetoric is highly discernible. 
Interviewees explained that the frequent reference to human rights and humanitarian law in 
policy comes from a general tendency to rely on law. This tendency can both indicate a wider 
political will towards reforming, and an entrenched belief in legal regulation, including 
criminalisation, albeit unintentional. In a discussion with a senior representative of an 
international organisation, the significance of international law in the organisation’s 
collaboration with the Colombian government was for example pinpointed as playing a key 
role. She explained this key role of international law with reference to a ‘legalistic society’. 
This term exemplified a notion of law’s particular prominence in Colombia: 

First you have to know that Colombia is a highly legalistic society where everything is dealt with through 
the passing of new laws. For every little new infraction, they draw up a new law, criminal or civil. … 
Then it is not for example hard to see why the armed conflict has generated such a comprehensive system. 
(Interview, program director, international organisation, 12/3-2018) 

The notion that there is a strong culture of legalism in Colombia and that most situations and 
conflicts are dealt with through the law and with lawyers, often as a first resort, was echoed 
across interviews. This legalistic culture can help explain why IHL and rights, including child 
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rights, feature as much as they do, and are thought of as central, within discussions of both 
child justice and peacebuilding.  

It is, in turn, difficult to explain this legalistic culture in Colombia. Only a few interviewees 
dwelled on why it has evolved and persisted. The interviewee above critically reflected on the 
culture in general terms with reference to the ordinary justice system, and commented that 
while facilitating her organisation’s communication with the state, the culture implies a more 
perverse trend. She used the example of new mobile phones to illustrate: “when there is a new 
smartphone on a market, [and it is theft-prone], we pass a new provision in the law with 
specifically attached sentences for he who steals this type of phone on the TransMilenio [public 
transport in Bogotá]” (interview, program director, international organisation, 12/3-2018). She 
indicated that this highly reactive approach to crime does not address the underlying reasons 
for the widespread armed violence and criminality in Colombia. Another interviewee similarly 
reasoned along the lines of masking inequalities and complex realities. Instead of dealing with 
the root causes of problems, politicians pass new laws, something that is a relatively “easy” 
solution to a complex problem of criminality (interview, state agent, local government Bogotá, 
9/4-2018). 

This trend to continually rely on new interventions, often in form of criminalisation 
(exemplified in the paragraph above), at least partly, ties in with what critical scholars have 
found on penal expansionism in some contexts. As we saw in Chapter 4, some explain that a 
control culture is fostered by high levels of inequality linked to a seemingly global and 
independent economy governed by free market ideas (see Chambliss and Seidman 1982, Feeley 
and Simon 1992, Garland 2001). Iturralde (2020: 184-185) wrote that increased criminalisation 
in Latin America correlates with a combination of the public’s dissatisfaction with the promise 
of political change, democratic governments’ legitimacy crises, and low levels of public trust. 
In turn (at least partly), these factors (public perceptions and public fear of crime, the proclivity 
to support of authoritarian regimes, and the relatively limited autonomy of state institutions) 
can together explain the public’s readiness to support ‘firm’ reactions to crime in a country like 
Colombia (Iturralde 2020: 187-189). Others explain these trends through the frames of penal 
populism: social anxiety over general social and culture change generates a tough-on-crime-
culture (see Pratt 2007). A potential explanation for Colombia’s legalistic culture thus lies in 
the fact that criminalisation and new laws serve as a distraction for deep-rooted anxieties about 
unsustainable levels of inequality and other complex socio-economic changes and influences. 
However, as many point out, this theoretical framework needs in-depth meso- and micro-level 
analyses to be more persuasive (see Garland 2013, Lacey 2008). In this respect, my data only 
touch upon the broader socio-economic and cultural theorisation for the tendency to rely on 
and highlight the role of law (and criminalisation). 
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The legalistic culture was also framed more positively by interviewees. A senior judge, for 
example, suggested that the tendency to bestow importance on law has furthered a high level 
of awareness by lawyers in Colombia about international law: 

Also, here, we are very, very good at international law and incorporating it into the domestic system. It 
is very familiar to all lawyers in Colombia that you have to analyse the jurisprudence from UN, and 
regional organisations such as the Inter-American, in any steps taken in relation to transitional justice 
mechanisms, combatants, and victims, and engage in comparative law by looking at other countries’ 
post-conflict systems. And I imagine this is the case in relation to children as well. We have ratified all 
the conventions [etc.]. (Interview, senior judge, 1/11-2018) 

This account exemplifies the general impression that Colombia is progressive when it comes 
to incorporating international law (see Muñoz and Serralvo 2019, deWardt and Weber 2019 on 
victims’ rights). Considering this type of legalistic culture, it is not surprising that references 
to the IHL-framework widely surface in discussions on armed violence. The recent Colombian 
framework has also been used as a progressive example of specific rights of victims and 
intersectional perspectives being implemented (see Simmons 2009, Weber 2017). The innate 
manner in which different rights came up in interviews with policymakers indicates that human 
rights law is integrated and normalised within both the peacebuilding ecology and the child 
justice system in Colombian. 

International law, especially child rights law, was used in a routine and dynamic way across 
interviews with peacebuilding professionals as well as in policy. For example, sentiments like 
“…all the rights of children including the best interest of the child, a differentiated approach, 
for example gender and ethnicity need to be guaranteed...” (Consejería Presidencial 2019: 13-
15) are nearly always found in the government policies I examined. An intention to mainstream 
child rights in different projects, including a ‘differentiated’ analysis on girls, for example, can 
also be found across general peacebuilding policies not otherwise specific to children. Scholars 
have shown that human rights can readily serve as hooks for individuals or organisations to 
point out and illuminate failures on the parts of governments/the state. Implementing 
international rights in domestic policy raises expectations and facilitates demands, 
provocations, and paths for progress. International rights are part of a wider process to shape 
institutions and practices, especially in societies in transitions where new international 
categories confront traditional ones (see Simmons 2009, Rajagopal 2003). As the quote above 
by the judge exemplifies, the legal culture in Colombia with respect to international law seems 
to foster pluralism, which further plays into, or serves, the critical state crime ‘agenda’ (see 
Green and Ward 2000, Ward and Green 2016). The best interest principle, and other relevant 
child rights in this area, do not trigger sharp binary distinctions in the same way as do the IHL 
provisions on the distinction of armed conflicts and other violence for recruited and used 
children. 
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A general problem with sweeping, unspecific references to child rights of the kind we see in 
Colombian policy is that such references can legitimise political strategies without any real 
commitment to practice. Mainstreaming child rights and implementing an intersectional 
perspective is highly demanding work that requires a deep understanding of a myriad of 
questions and issues, not simply to ‘quantify’ and include disaggregated data on gender, age, 
and so forth, which seems to be the tendency in many reports. Such references can also 
reinforce simplified notions of children’s specific and nuanced needs, in line with what child 
soldier scholars often indicate; protection-oriented commitments to child soldiers in particular 
have created symbolic and empty victim status (see Holá and Bouwknegt 2019). The legalistic 
culture and integration of child rights in this sense also bears a duality and ambiguity that may 
affect the actions of practitioners. The problems with child rights in the area of child justice are 
examined further in the next chapter. 

Exclusion as a political strategy  

In the context of a discussion about Colombia’s legalistic culture, an interviewee at a central 
justice institution pointed to political polarisation as an underlying factor. According to him, 
the deep-rooted conservative, religious, and authoritative aspects in Colombia all jointly feed 
into this culture. Every new government rushes to pass new laws that represent its particular 
position on various issues (interview, desk officer, government agency, 24/3-2018). This 
observation has also been noted by criminologists in relation to penal policy development in 
Latin America (see Iturralde 2020). It is in this sense conceivable that the language of IHL in 
particular has allowed each government to draw the line between two camps and emphasise a 
narrow field of extended military power. Rather than representing the intention to expand the 
policy framework and become more inclusive, IHL might be getting used by government 
officials to actively exclude people affected and thereby reduce the sheer numbers of persons 
in need of attention. This potential (mis)use seems particularly pertinent in light of the post-
2016 Peace Agreement definitional framework provided by the 2018 law (Ley 1909 de 2018) 
that explicitly distinguishes between organised armed and organised criminal groups.  

Interviewees and several documents in my study also made regular, explicit references to the 
legal definition found in IHL. For example, “we deal with prevention and policy around the 
cases of children who are recruited, [they are] victims as per IHL” (interview, program director, 
government agency 19/4-2018). As we saw above, some interviewees also firmly embedded 
their work within the armed conflict framework with reference to the common goalpost in the 
form of IHL. Others reported blurred normative lines and a messy reality, as we saw in the 
beginning of the chapter. Both cases lack a discernible pull towards an alternative framework, 
or an intention to expand the discussions on the ‘new war’ dynamics. Although there is a 
sentiment that the binary distinction between armed conflict and criminality is discordant with 
reality and practice, a lack of an alternative frame makes IHL the common post (see Sassoli 
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2006). Others researchers argue that the current international and state frameworks are 
inadequate and misleading if they are to effectively reduce armed violence (Krause and 
Milliken 2009, Schuberth 2015, Rodgers and Muggah 2009, Podder 2013), and scholars who 
think this way are engaged in finding new concepts to change the debate.  

Some interviewees referenced IHL to manifest the boundary between peacebuilding and 
ordinary justice (exclusion). Others used it to emphasise the gravity of the violence and social 
struggle, and to expand the application of the framework (inclusion). As Bradley (2013) 
suggested, in the case of Colombia, we can observe an ambiguous tendency in relation to the 
scope of IHL and how it is employed, including how it was used by the International Committee 
of the Red Cross. This tendency to ambiguity seems to be more noticeable in cases of where 
IHL is references than in the case of references to child rights. On the one hand, humanitarian 
action has the primary goal of promoting civilian protection. On the other hand, humanitarian 
law can also serve as a basis for military, or even counterterrorism, policies that in many cases 
restricts civilian protection. This dual nature undoubtedly plays a part in how practitioners in 
Colombia perceive and reinforce the scope of peacebuilding policies. 

Another aspect that affects exclusion of victims is the occasional complete lack of reference to 
IHL and, consequently, an implied denial of an armed conflict. Government policies from 
2019, for example, include no reference to IHL or armed conflict. Arguably, this omission can 
be attributed to a reluctance to recognise the existence of armed conflict, social and political 
struggle, and demands for reform. The lack of reference to armed conflict differs from the 
previous government’s policy line (see Gomez-Suarez 2018), which can conceivably be 
attributed to the current government’s general opposition to the 2016 Peace Agreement at the 
time when it was presented and implemented by the previous government. The opposition, as 
we saw in Chapter 3, was partly made with reference to the idea that FARC-EP is not a political 
armed actor. There has been a (historical) tendency from a subgroup of the political elite in 
Colombia (a strand of influential politics called Uribismo) to brand FARC-EP as terrorists or 
criminals (see Gomez-Suarez 2018). The reluctance to employ the language of IHL by the new 
government seems at odds with the continued strategy of using military force (see FIP 2019b).  

A complete absence of IHL and armed conflict reference in policy and resorting to terms like 
terrorists and gangs undermines peacebuilding, and extinguishes the realities and rights of 
victims and members of armed groups (including recruited and used children) from the agenda 
almost altogether. Some commentators, on the other hand, have argued that applying an armed 
conflict framework is not beneficial in situations with a messy panorama involving criminal 
activities, such as drug trafficking and local armed groups. Blurring the lines between law 
enforcement operations and armed conflict could contribute to the normalisation of certain 
violence (see Human Rights Watch 2012, Rodiles 2018). The triggering of IHL is thus a 
double-edged sword: while it can benefit victims (see Jiménez 2019), it can also pave way for 
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and legitimise the use of force by the state. The use of force is, in the muddled conflict context 
of Colombia, likely to affect civilians.  

6.2 Child victims of recruitment and use  
Concepts such as ‘armed conflict’ and ‘armed groups’ play a key role in who qualifies as a 
victim, as discussed in the previous part of this chapter. Decisions and policy developments in 
relation to these concepts can affect other policies as well as generate a multitude of sometimes 
ambivalent practices. Incoherencies and contentions can arise, and these in turn can result in 
harmful outcomes. Children are among the victims in Colombia who will remain invisible if 
policies are not better adapted to the intricacies of the situation. Another set of concepts that 
play a part in the formula of who gains victim status are exemplified by the terms ‘association 
with [armed groups]’ and ‘child soldiering’. In this part of the chapter, I examine these concepts 
further in light of the hybrid grey area violence. I first introduce and problematise some of the 
policy divisions and mandates that are closely connected to, or determine, the implementation 
or practice. The next two analysis chapters then build on this discussion. The concept of 
‘recruitment and use’ seems especially complex in Colombian policy. Exploring how this 
complexity affects the treatment of children who have been involved with armed violence can 
further our understanding of how to explain gaps in law and gaps between law and practice. 

The first section focuses on the status that children and child rights hold in peacebuilding 
policy, and I highlight some of the difficulties that can arise by introducing the roles and 
mandates of key state actors. The second section then explores the concept of ‘recruitment and 
use’ as a bridge between peacebuilding and criminal justice, and how this term is understood 
by practitioners. The third section centres around a specific diversion mechanism available to 
judicial practitioners, namely ‘the principle of opportunity’, which allows children associated 
with armed violence to be diverted from the ordinary criminal justice process and into 
restorative justice proceedings or victim programs. 

6.2.1 Peacebuilding mandates specific to children  
There is a strict thematic separation of childhood and child rights issues within Colombia’s 
state system. Only a few designated state or governmental agencies focus exclusively on 
children, and the primary responsibility to guarantee child rights thus falls on them. The 
Colombian Family Welfare Institute is the principal state agency entrusted with overseeing 
everything related to children, and within the child justice system, the Institute is immersed in 
all justice processes. However, the teams of practitioners that create, decide on, and implement 
policy on children and armed conflict within the Welfare Institute work completely separately 
from all other justice practitioners. Even within the peacebuilding community at large, the work 
of the special child-victim teams at the Welfare Institute is apart. 
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We don’t incorporate an analysis on the recruited children. The Welfare Institute are the ones in charge 
of that process and they have a completely differentiated route. Well, we put them in a separate archive, 
and then they are offered compensation if the requirements are fulfilled. 

[Interviewer] Who decides that? 

We do, but we use the list of the Institute… (Interview, state agent, 3/12-2018) 

This interviewee, who works with victims of all categories, indicated that the key information 
on recruited children comes from the Welfare Institute. In this way, non-child-specific state 
institutions, mandated to implement the 2016 Peace Agreement or on peacebuilding in general 
(i.e., whatever policy existed pre-2016) avoid having to apply a child rights analysis. The 
Victims’ Unit, for example, was set up by the 2011 Victims’ Law, while the Truth Commission 
was born out of the 2016 Agreement. Both are examples of specialised peacebuilding 
institutions that do not mention of children as a specific group in their mandates. Both 
organisations, however, also come in contact with the issue by including recruitment and use 
in their list of victimising acts and by reporting on such cases. The Special Peace Tribunal (a 
post-2016 temporary institution) is another example of an institutions that has in essence 
excluded children as subjects of their jurisdiction. Similar to the International Criminal Court, 
the Special Tribunal processes cases where adult members of armed groups have recruited or 
used children, because these actions are considered a serious international crime. In the case of 
the Reintegration Agency, internal guidelines exist on how to deal with children who have 
turned 18 and need referral to access the reintegration programs (see Decreto Ley 891 de 2017). 

The strategy in the peace-and-conflict framework has been to delegate most or all child specific 
concerns to the Family Welfare Institute and a limited number of others actors, including 
international and national organisations. As mentioned, the Welfare Institute is not a 
peacebuilding agency per se but is in charge of all child protection issues and of guaranteeing 
child rights. According to a 2016 set of guidelines by the Welfare Institute, the general program 
for children ’dissociated’ from armed groups is run solely by them. In effect, this program is 
still run the same way that it was in the Justice and Peace period. A separate program (called 
“Different Life Path”) was later designed specifically for those children that FARC-EP released 
from the camps. A governmental agency called ‘the Presidential Council for Human Rights 
and International Issues’ is coordinating this program, not the Welfare Institute, which 
represents a substantial change from before and from the general program for dissociated 
children.  

Several of the interviewees, both within the child justice system and the peace system, felt they 
lacked insight into the Welfare Institute’s programs and practices. The children entering “the 
program of the Institute are heavily protected and classified, so I can’t really say what’s going 
on there”, a practitioner at one of the international organisations that participated closely in the 
peace negotiations with FARC-EP reported. She also added, “but I can say there was a lot of 
discussion, where we took part, to remove them [the Welfare Institute] as the main guarantor 
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in the new process because of deficient running of the programs earlier” (interview, program 
officer, international organisation, 13/3-2018). By “earlier”, she refers to the children emerging 
from the paramilitary structure, AUC, under the Justice and Peace framework.  

A type of gap has seemingly unfolded between the general, or ordinary, child rights agencies 
and the peacebuilding agenda. In the absence of mandates specific to childhood and child 
rights, and a lack of child rights expertise within specialised peacebuilding agencies, the 
Welfare Institute assumes a large part of the control, which further enhances the Institute’s 
position as the sole guarantor in the child rights process. Another interviewee, a director at one 
of the special peacebuilding agencies, also mentioned this separation, i.e., the referral of all 
child rights issues to the Welfare Institute. He problematised the process in the following way: 

Now I want to show you the legal problem, so to speak. In theory when we recover a child from the 
conflict, they don’t enter into our system. They go to Family Welfare [the Institute], where they have a 
differentiated route available with the objective to re-establish their rights, as we call it. Once they turn 
18, they can voluntarily access another process of re-socialisation… If they don’t want, no matter. They 
won’t be put in prison or anything. Completely voluntary. But … can they enter into the framework for 
members and recognise that they were part of an armed groups, and at the same time be considered 
victims… that is what we are trying for.” (Interview, program director, government agency 16/4-2018)  

The interviewee went on to describe complicated cases that his agency deals with in relation to 
persons who have just turned 18. He also explained about individual and collective programs, 
and how the overlapping issue of armed group membership-victimhood is very common in the 
Colombian context. The point made in relation to the Welfare Institute is that, in theory at least, 
the legal routes are differentiated; in practice, it is harder to separate them. The children do not 
exit one program (the Welfare Institute’s) as victims and then proceed as non-victim adults to 
the reintegration programs without complications. If only certain state agencies that are 
delegated and equipped to conduct child rights analyses and these legal routes are kept apart, 
problems are likely to arise in the periphery of the processes.  

There is also a risk that informal policy will develop in order to tackle issues that arise in 
practice. Such ad hoc policies may be coherent and fit within a peacebuilding approach, as 
corresponding to the agencies’ expertise, but might not be harmonised/standardised with the 
child rights framework. My interviewees with child rights expertise point to inadequate in-
depth experience or misguided notions of expertise within the professional culture as a reason 
for the lack of compliance with the child rights framework in Colombia. “Everyone can be an 
expert just by skimming the child law, it is easy. No!”, she adds (interview, state agent, local 
government Bogotá, 9/4-2018) (I return to this lack of proper competence in Chapter 7). The 
lack of an integrated child expert culture within the peacebuilding system may contribute to 
the simplification of issues relating to children, which is conceivably why the concept of 
‘recruitment and use’ remains unharmonized across laws (see the next section for discussion 
of the words used in this concept). Several interviewees also relayed that in the rural conflict-
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affected areas, many practitioners do not have training in child rights issues. The expertise is 
mainly centralised to Bogotá. I was told that the person at a peacebuilding agency who is 
responsible (the so-called ‘focal point’) for child rights is also the focal point for other issues 
and that this person does not prioritise children. 

Three different policy producing agencies  

Rigid distinctions between peace and conflict, between ordinary and transitional justice, and 
between child rights and other issues is problematic in the same way as other strict divisions 
or categorisations. If a child rights lens is absent in any analysis about peacebuilding, the 
necessary policy reform bridging criminalised and victimised children will remain absent. The 
Family Welfare Institute, as explained, is one of the few state agencies with (albeit limited) 
overlapping mandate on child victims of the armed conflict. This Institute thus has a core 
responsibility, and opportunity, to illuminate the issue with child victims of recruitment and 
use. This responsibility is not exactly always fulfilled, according to my interviewees. While the 
Institute has highlighted the risk and problems of recruitment and use in several territories more 
generally on several occasions (e.g., ICBF 2012), it has not, so far, taken a central role in 
driving the policy development of recruitment and use. The Welfare Institute is present all 
across the country but mainly deploys staff such as teachers and health care practitioners rather 
than policy experts. The policy experts of the Institute all work centrally in Bogotá.  

A second agency producing overlapping policy of peacebuilding and child issues is the 
Ombudsman’s Office. However, rather than state policy, this group can more readily be 
described as advocacy agency because of its special mandate. The Ombudsman in Colombia 
addresses all types of violations of rights and represents the interest of the public against the 
state. The policy it produces is thus of a correspondingly special status. The Ombudsman’s 
mandate stems from the 1991 Constitution and from international standards to which Colombia 
is signatory and can be likened to similar agencies in other countries (see Uggla 2004). Because 
of this character, the Ombudsman’s Office is not directly part of producing the ‘practice’ of the 
kind this research focuses on. Its advocacy and analysis of recruitment and use in Colombia is 
nonetheless relevant for producing knowledge and awareness. In turn, the Ombudsman’s 
Office affects the public policy that is produced by other agencies. The monitoring and 
reporting on human rights violations all across Colombia gives it a unique standpoint in terms 
of conflict analysis. 

A third agency with a specific child rights mandate is the Presidential Council of Human Rights 
and International Issues which, as of 2012, was created to oversee prevention of child 
recruitment and use. Since it is a governmental body, it produces more public policy every year 
than the other two state agencies (the Welfare Institute and the Ombudsman). Like the 
Ombudsman’s Office, the Presidential Council is an entity with a general human rights focus. 
But in contrast to the Ombudsman, the term ‘recruitment and use’ is in its policy attached to 
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the definition found in the Colombian Criminal Code rather than in international law. The 
Presidential Council has also not directly addressed the ‘forgotten’ or ‘invisible’ child victims 
within the child justice system as the Ombudsman’s Office has (Defensoría del Pueblo 2017a, 
2017b). The Presidential Council’s general mandate is further formalised in terms of prevention 
of recruitment and use of, and sexual violence against, children (see Consejería Presidenical 
2018b). Prevention of sexual violence was included in the mandate as of 2017. The program 
takes into account the fact that the children have, in many cases, been offenders of serious 
crimes as well, but the program does not collaborate with prosecutors or involve the child 
justice system in any way.91  

In addition to working with prevention, the Presidential Council also coordinates the Different 
Life Path program for dissociated children (Decreto 1784 de 2019). This program was designed 
in the wake of the 2016 Peace Agreement and is open to children of FARC-EP. Various 
permanent state entities are involved in the program, such as the ministries of education, 
defence, health, culture, and labour (see Decreto 4690 de 2007, –establishing an Intersectional 
Commission). Previously, a similar program was managed by the Family Welfare Institute. 
Today, the Welfare Institute mainly carries out the certification of dissociated children within 
the judicial process. As we saw above, criticisms of the way the reintegration of child victims 
of recruitment and use was handled during the Justice and Peace process prompted a change in 
the coordination and operation with the result of the involvement of several agencies and 
organisations.  

An exclusive approach to FARC children 

Similar to the Reintegration Agency for adults, the Presidential Council is focused on 
peacebuilding, but is a permanent government agency. This mandate contrasts with the ‘pure’ 
transitional justice agencies with time-limited mandates, such as the Reintegration Agency, 
Victims’ Unit, or the Special Peace Tribunal. The Presidential Council does not deal with 
criminal justice matters and, as indicated above, clearly separates between recruited FARC-EP 
children and other recruited and used children. A practitioner with insight into this process and 
the Different Life Path program explained:  

It started during 2016. Information came out that FARC had children in their camps. An expert table 
[discussion group] was set up. This marks the first time concrete and inclusive commitments were 
formalised with respect to the attention of exiting children, even before the Peace Agreement was 
signed… Completely state-run before, now there is involvement of civil society and international 
organisations… It is a differentiated route because the children are victims… The program is adapted 
to each of them. In reality there are 100 something different programs. (Interview, program director, 
government agency, 19/4-2018). 

 
91 The program does, however, collaborate with the Prosecutor’s Office with investigation into adult recruiters 
(Consejería Presidenical 2018b: 13). 
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She notably described the efforts and pre-commitments that led to the establishment of the 
Different Life Path program as inclusive. Yet the program is only for the few whose names 
appeared on a list provided by FARC-EP and submitted to the state in the wake of the Peace 
Agreement, and who were later formally accredited as members after a verification process by 
the state. Even so, in the end, very few could participate in Different Life Path program (as 
presented in chapter 3.1.3). To begin with, commanders of FARC-EP had an interest in 
minimising the number of children they reported as members, since recruitment and use of 
children under 15 in armed conflict is war crime, and one that, in the Special Peace Tribunal, 
cannot warrant amnesty. It is not surprising then that so few children were named or handed 
over to the state. According to reports that started coming out before this thesis was finalised, 
young adults have continued to come forward with evidence that they had been included on 
FARC-EP’s list and were children at the time of demobilisation, but had not been accredited 
(see FIP 2019a). Some of them have been accredited since and admitted to the Different Life 
Path program. In these cases, they had to provide evidence that they turned 18 after the date of 
12 of February 2015; otherwise, they were not covered by the Peace Agreement (Comunicado 
Conjunto 70 de 2016). Additionally, according to interviewees, FARC-EP also created “B-lists” 
with names of those who were not full members but nonetheless worked closely with FARC. 
Many of those names have not been, and will not be, accredited by the state. It is thus 
conceivable that the majority of children who were used by FARC-EP, including after 2015, 
were passed over or dismissed for not being full members. 

The same happened during the agreement between the state and AUC. Children were passed under the 
table. This is always the case with children during peace negotiations, including those of FARC… We 
already know that there were many who were not released before the state but were returned to their 
homes. Of the 100-200-odd that the FARC released, there were possibly 500-600 more that we lost sight 
of… Everyone knows, but preferred to ensure that FARC demobilised and handed in their weapons than 
making a big deal out of this. (Interview, program director, international organisation, 12/3-2018) 

The interviewee was referring specifically to the children who lived with FARC-EP and would 
have been considered recruited if they had been released directly to the state. She also 
highlighted that ignoring the majority of these children was an active political choice. The 
collapse of the peace process was presented as the possible cost of focusing on the fact that 
FARC-EP did not disclose the children among them. 

6.2.2 Terminology: recruitment and use 
The Different Life Path program is seemingly exclusive in nature considering that it is only 
open for FARC-EP children. At the same time, the ideas behind and policies around this 
program are often presented as progressive in terms of the victim-offender concept, building 
on the long institutional peacebuilding experience of Colombia. In this section, we further 
explore exclusive and inclusive leanings that evoking the terms ‘recruitment’, ‘use’, and 
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‘recruitment and use’ can create. Children’s risks of either facing criminalisation or the 
possibility of benefitting from reintegration and victim programs are partly dependent on how 
these concepts are used. 

The possibility of ignoring the majority of children associated with FARC-EP, for example, 
could conceivably has to do with how practitioners operationally understand the concept of 
recruitment and use in addition to the dynamics of the political sensitivity around peace 
negotiations, as exemplified in the previous section. Traditionally, and internationally, the 
concept of ‘recruitment and use’ strictly belongs to the policy framework of armed conflict. As 
we saw in Chapter 2, many international and national organisations define child soldiers 
broadly (that is, in a way that corresponds to the addition of ‘use’ and not just ‘recruitment’ in 
the policy terminology). In practice, however, the ‘expansion’ of the concept has proven 
challenging since most of the locally-based armed groups are not considered parties to armed 
conflicts in any case, but rather criminal organisations or gangs. In recent years, the 
peacebuilding policy in Colombia has begun to conceptualise ‘recruitment and use’ in a way 
meant to better adapt and expand the framework given the reality of armed violence (e.g., 
Consejería Presidencial 2017b, 2018a, 2019). This reconceptualization has happened in 
conjunction with the endurance of violent conflict after the 2016 Peace Agreement and the 
perceived increase of urban, local armed groups that use children (e.g., Alianza por la Niñez 
2018, Defensoría del Pueblo 2017a, 2017b). 

However, despite unification of ‘recruitment and use’ as one term in international policy, and 
the adoption of the same term in much of the Colombian transitional justice policy, the term is 
nevertheless not always used consistently, and this inconsistency can have direct effects on the 
outcome of children coming into contact with the state. Some policy and practitioners are still 
committed to old terminology of ‘forced recruitment’. Some newer policy has aimed to 
reinterpret and divide recruitment and use to better fit the national framework and the various 
practices (e.g., Consejería Presidencial 2017b, 2018a, 2019). However, the international 
rationale for expand the term ‘recruitment’ in the first place (to include ‘use’) was to avoid 
(arbitrary) judgements of voluntary/forced, and the exclusion of ‘lesser’ involvement (see 
Machel 1996). The risk of specifying and dividing ‘recruitment and use’ is to bring those types 
of judgements back (the issue of splitting the terms is discussed further in the next subsection). 

It is furthermore possible to observe a sort of conceptual evolution within peacebuilding policy 
around child victims of recruitment and use. Ensuing the international policy development, the 
adoption and implementation of policy on a national level is also perhaps expected to become 
more sophisticated and progressive. We see this trend partly in relation to the reintegration 
program for FARC-EP children, specifically with the post-2016 Different Life Path program. 
The Family Welfare Institute together with other stakeholders like UNICEF coined the term 
‘dissociated children’ during the Justice and Peace process. This term is still used to distinguish 
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the children from ‘demobilised person’ (see ICBF 2014). The former is the internal language 
used to refer to adults participating in the Reintegration Agency’s programs. The latter term, 
‘dissociated’, thus manifestly comprises the victim label but refers specifically to those child 
victims who are on a reintegration track. In this sense, the victim label does not cancel out the 
necessity of also treating the children as persons who need to be reintegrated. This necessity in 
the Colombian context specifically means working towards changing individual circumstances 
in order to strengthen their economic opportunities.  

Reintegration for us... in Colombia… our program is not of an anti-subversive nature, it is not a process 
of de-radicalization as in some of the African countries for example, it is not a process of change per se 
or of transformation of ideologies. Our process adopts a human development approach… What we are 
looking for is to generate capacities to reduce specific vulnerabilities… children also do not enter a route 
that is seeking to condemn them. No, it is a human development approach, based on UNDP’s [UN’s 
Development Program] theoretical concepts of human development. (Interview, program director, state 
agency, 16/4 - 2018) 

The interviewee exemplifies a policy adaptation that encompasses an inclusive approach surrounding child 
victims. In contrast to what often is suggested on victim-centred reintegration programs for child soldiers, 
this view does not seem to reflect the notion of a passive, faultless victim. Within Colombian policy, there 
is little to suggest that the concepts ‘victim’ and ‘dissociated’ (i.e., demobilised) cancel out or override 
each other. Here, the concept of child victims has, arguably, been integrated and adapted to the local context 
in a dynamic way that does not necessarily threaten other policy objectives (at least in theory). The problem 
with the dissociated term is that it places emphasis on the political process of negotiation and official 
demobilisation of an armed group, as we saw with the FARC children, where the group voluntarily handed 
over of some of its children rather than include its wider pool of used children. In any case, the potentially 
dynamic understanding of dissociated children with respect to victim status and reintegration has not 
extended with respect to how ‘recruitment and use’ has been understood in domestic policy. The way policy 
production agencies have reinterpreted the concept is especially problematic for the purpose of state 
treatment and criminal responsibility of child victims of use. And, in contrast to the child victim-dissociated 
child overlap, there is much more to suggest that the victim side of the victim-offender overlap is undermined 
in the realm of criminal justice. 

International terminology: recruitment and use 

In international policy, the terms ‘recruitment’ and ‘use’ are often grouped together as a single 
concept, and there is no suggestion that corresponding policy should separate these two verbs 
and lead to different responses.92 Accordingly, in 2009, the Colombian Constitutional Court 
considered the different verbs at hand within both the domestic and international prohibitions 
of involving children in armed conflict (“induction”, “integration”, “admission”, 

 
92 The Optional Protocol on children’s involvement in armed conflict mentions ‘recruitment and use’ several times 
(in article 4, for example). The Special Representative of the Secretary-General for Children and Armed Conflict 
employee the term ‘recruitment and use’ consistently. The 2007 Paris Principles also adopts the term. However, 
normative instruments pre-dating the 2000s (including IHL, the Convention of the Rights of the Child, and the 
1997 Cape Town Principles and Best Practices on the Prevention of Recruitment of Children into the Armed 
Forces and on Demobilisation and Social Reintegration of Child Soldiers in Africa) only reference recruitment. 
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“participation”, “military training”) (Sentencia C-240 de 2009). The Court interpreted the 
single phrase ‘recruitment and use’ as encompassing all of these verbs. The Court then went 
on to note that although “at first glance, one might want to” differentiate between ‘recruitment’ 
and ‘use’ (or other such verbs relating to the stages of participation), doing so would be contrary 
to the spirit of the international law. Participation or “direct or indirect use of children in the 
conflict” is “subsumed in the concept of admission or entry of children into armed groups.” 
The Colombian provision extends the protection to all kinds of participation “regardless of the 
type of activities carried out… that is, if they are directly involved in hostilities or serve as 
couriers, messengers, cooks, etc.” (Sentencia C-240 de 2009: 7.3.4). According to the Court’s 
interpretation, Colombian law has therefore penalised overall involvement through Article 162 
in the 2000 Penal Law, not only traditional recruitment. 

The Court’s deliberation here also indicates that ‘recruitment and use’ is understood as socio-
economic-political phenomenon rather than a mere crime involving force. This 
conceptualisation, as the Court states, is in line with the international approach that deems 
traditional concepts such as ‘forced recruitment’ redundant and even harmful (see e.g., Machel 
1996), because these concepts imply that seemingly willing and active participation in armed 
struggle cancels out victim status. However, this position has not full been accepted by all 
actors involved. For example, during the peace negotiations, FARC-EP resisted the idea that 
children (especially those over 15) are victims, since it in many cases it was “natural” for them 
to join the armed struggle (see UNICEF - OIM 2018). 

As mentioned, several reports and government policy documents in Colombia have followed 
the international policy and the Constitutional Court’s line, and grouped ‘recruitment’ and ‘use’ 
together to create a single term. Recruitment and use (reclutamiento y utilización) is referred 
to as a single term and particular phenomenon in the 2010 government policy by the Council 
for Social and Economic Policy and in a 2013 Presidential Council policy on prevention of 
recruitment and use, for example (CONPES 3673 de 2010 and Consejería Presidencial 2013). 
The term also consistently appears in the more recent reports by the Ombudsman’s Office 
(2017a, 2017b). The inclusion of ‘use’ adjacent to ‘recruitment’ in Colombia serves as a tool 
for casting light on the more obscured phenomenon of children who currently end up in the 
criminal justice system (Ombudsman’s Office 2017a, 2017b). ‘Recruitment and use’ can also 
readily be interpreted as an intention to expand the concept to include more children as victims. 

The Presidential Council’s more recent reports have begun to separate between ‘recruitment’ 
on the one hand, and ‘use’ on the other (Consejería Presidencial 2017b, 2018a, 2018b). In 
addition, a third term, another type of use (uso )or ), stemming directly form the criminal justice 
framework (seemingly corresponding to the term instrumentalización in AArticle 188d in the 
Penal Law) has also been introduced. This addition basically creates three categories of 
association of children with armed groups (“reclutamiento, uso, y utilización”; see next 
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subsection for further discussion).93 This strategy of proliferation of terms is puzzling, since 
there is an expectation of finding a stricter adherence to the international terminology within 
human rights focused agencies, such as the Presidential Council, than agencies with primarily 
other focuses.  

Peacebuilding policy is also likely to be more internationally influenced than criminal justice 
policy. Policy stemming from the 2016 Peace Agreement, for example, adopts international 
terminology because of the international consensus and influences during the negotiations and 
in writing the Agreement (see Lemaitre 2020). This strategy is also used in reports by the 
Ombudsman, but it is not, as mentioned, always the strategy for the government agency the 
Presidential Council, nor for the particular peacebuilding agencies. The 2016 internal 
guidelines by the Family Welfare Institute’s program for dissociated children only mentions 
“illicit recruitment” (see ICBF 2016). This wording has been adopted from Article 162 in the 
Colombian Penal Law rather than from international policy. The Constitutional Court, as we 
saw above, argued that the article encompasses all types of association. However, illicit 
recruitment conjures a traditional idea of forced recruitment to some extent. Interviewees also 
commented that the Welfare Institute are immersed in ‘traditional paradigms’ and use old 
terminology, such as illegal or forced recruitment, instead of a wider frame of reference 
including use, which more readily refers to children working in the drug trafficking business 
for armed groups, for example (interview, country director, international organisation, 6/3-
2018). 

Three terms in Colombian policy: recruitment, use, and instrumentalisation 

Leading policy agencies like the Presidential Council have taken the concept of ‘recruitment 
and use’ and made its definition both more elaborate and more specific. Policies put forth in 
2017 and 2018 directly address ‘use’ as well as the additional, third category of ways that 
armed groups involve children: ‘instrumentalisation’. The reports are respectively entitled 
“defining use is a difficult task”94 and “[instrumentalisation] as an association modality: 
elements for its definition, analysis and intervention”95 (Consejería Presidencial 2017b, 2018a). 
In one way, the fact that the words are being discussed at the highest levels can be described 
as progress for making child victims of recruitment and use more visible. However, the point 

 
93 The terminology in the Penal Law is ‘instrumentalización’ but the terminology adopted in some of the other 
policies, notably in the recent Presidential Council documents, is ‘utilización’ in addition to ‘uso’. They are all 
varieties of the English term ‘use’. In this thesis, I use instrumentalisation to refer to the term uso (as it most often 
corresponds to instrumentalización in Colombian policy) to distinguish it from utilización which for most 
purposes is translated from the English ‘use’. Colombian policies have ascribed different meanings to utilización 
and uso but some policies also seem to employ them as synonymous.  
94 The name of the policy in Spanish is “Definir que se entiende por utilización es una tarea difícil” (Consejería 
Presidencial 2017b). 
95 The name of the policy in Spanish is “El uso de niños, niñas y adolescentes como modalidad de vinculación: 
Elementos para du definición, análisis e intervención” (Consejería Presidencial 2018a). 
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of adding ‘use’ to ‘recruitment’ was to understand, conceptualise and expand the possibilities 
for a wider category of child victims. At first, the approach may seem progressive: the 
appearance of this third verb (‘uso’/‘instrumentalisation’) in relation to ‘recruitment’ and ‘use’ 
in Colombian policy both follows and deters from the international line. The references to 
‘child victims of recruitment, use, and instrumentalisation’ in Colombian policy actively 
include children involved with all forms of organised armed violence, not only those associated 
with group that are party to an ongoing armed conflict. Relatedly, this broader 
conceptualisation also encompasses all types of armed groups including local gangs, for 
example.  

As an example, we can look more closely at the splitting of the term ‘use’ alongside 
‘recruitment’ in a 2019 Presidential Council policy; this policy document thus distinguishes 
among all three terms, and references the Penal Law’s Article 162 of “illicit recruitment”. 
Physical separation of a child from family is pinpointed as a requisite for ‘recruitment’, as well 
as participation in hostilities or other activities to sustain the armed group. The term ‘use’ is 
defined as “the use of indirect participation of children in other forms [than recruitment]… 
whether permanent or occasional, in armed groups or criminal groups without being separated 
from their family” (Consejería Presidencial 2019: 16). The third term, ‘uso’,96 is understood as 
falling under Article 188d in the Criminal Code when a child is instrumentalised by an adult in 
the commission of any crime. This policy thus partly overlaps with international policy, 
indicating that both recruitment and traditional meaning of the term ‘use’ may generate a victim 
status, because each are considered a violation of IHL. However, the third term is explicitly 
excluded from generating a victim status under IHL. Furthermore, the added “in armed groups 
and criminal groups” in relation to the traditional ‘use’ term casts doubt on whether ‘use’ is 
always a term associated with armed conflict. The addition of ‘criminal groups’ leaves open 
the possible that some cases of ‘use’ may be excluded from the framework. In other cases, 
using the word ‘instumentalisation’ could be interpreted as a way to avoid having to offer 
access to victim programs to used children, seeing as most cases of instrumentalisation are 
associated with criminal groups, and not armed groups, which are more obviously party to 
armed conflicts as per definitions by government policy. 

The definition of this other type of use is the sole focus of a 2018 policy by the Presidential 
Council. Here, the term was understood as ‘association’ (vinculación) and employed as an 
umbrella concept to encompass all three terms. ‘Recruitment’ and (the traditional meaning of) 
‘use’, however, are grouped into one category and excluded from the criminal justice realm, 
while the third term is, as in the 2019 policy, ascribed to ‘instrumentalisation’ in the Penal Law. 
The policy seems to suggest that the crime of instrumentalisation is a bridge between criminal 
justice and armed conflict. Even though ‘use’ also occurs within the frames of armed conflict, 

 
96 See footnote 93. 
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‘instrumentalisation’ can trigger a criminal justice response against the child as well as the 
group, in contrast to ‘recruitment and use’ that would only trigger a peacebuilding response 
against the child.  

The definition of [instrumentalisation/uso] as a criminal offense, promulgated in 2011, came after the 
creation of [the public policy Conpes 3673 de 2010], which is why a good part of the institutional 
practice was designed to comply with the… UN [policy], which required Colombia to have an 
institutional response to prevent violations of… recruitment and use [in order to secure] child rights in 
the framework of the internal armed conflict… [Recruitment and use are] other violations that are part 
of the association[-phenomenon], but not part of the crime of [instrumentalisation/uso]. (Consejería 
Presidencial 2018a: 7)  

“Association” is furthermore understood “as a more sociological or psychosocial category that 
encompasses violations of recruitment, use, [and] the other type of use” (Consejería 
Presidencial 2018a: 5). This interpretation has however not been standardised across all public 
policy. As head of the Intersectional Commission on the prevention of recruitment, use, and 
instrumentalisation, the Presidential Council offers training to regional and local authorities. 
Despite the dissemination of guidelines about the three terms, some local authorities have 
developed their own take on the concepts that seemingly divert even further from the 
international line. For example, policy from the Mayor’s Office in Medellín in relation to the 
implementation of the early warning system includes an explanation of the differentiation 
between ‘forced recruitment’ and ‘use’, without mentioning a third version of use. 

The Early Warning System of Medellín – SATMED – locates this phenomenon for its understanding in 
the criminal law, which is defined in the Colombian legal framework with two penal types; on the Illicit 
Recruitment in its Article 162 and the use of minors [children] for the commission of crimes in its Article 
188D. (Alcaldía Medellín 2018) 

It is added that ‘forced recruitment’ (corresponding to illicit recruitment) only applies when 
the practice can be considered part of the armed conflict (“as a crime against humanity”) and 
‘use’ is when the child is used by adults to commit any crime. It is also pointed out that children 
are always victimised by recruitment, while use is regulated by the Penal Law under the concept 
of instrumentalisation (Article 188D). The Mayor’s Office suggests that instrumentalisation 
does not necessarily imply diminished criminal responsibility. In cases of use, children are still 
“principally offenders” and should be held criminally responsible (Alcaldía Medellín 2018). 
Others similarly interpret the term based on a strict division between recruitment and armed 
conflict (according to IHL) on one hand, and ‘use’ (including instrumentalisation) and all other 
ordinary criminal situations on the other hand. This approach was the most common taken path 
among my interviewees who worked within the ordinary child justice system and represented 
the traditional understanding of the policy of child victims of recruitment, rather than the one 
adopted post-2016 by agencies such as the Presidential Council.  

Considering these different interpretations, it is possible to observe a gap or gaps between 
policy on recruitment and use in Colombia. The attempt to integrate, and adapt, the 
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international with internal policy, specifically, with the existing articles in the Penal Law, can 
both unveil invisible practices and be harmful by creating hierarchies and legitimising 
continued criminalisation. 

Civil society positions vs state policy 

The role of organisations and their level of critical input conceivably play a part in the 
continuing exclusive understanding of the term ‘use’ in policy by state agencies. Colombian 
organisations have not been as outspoken or clear on this issue, as we might expect, which 
feeds into the ambiguity of wishing to preserve the narrow armed conflict framework while 
also promoting child rights and drawing attention to child victims of recruitment and use. The 
dilemma for state policy is conceivably more centred around reluctancy to bestow legitimacy 
to armed groups and thereby discharge criminal justice responses, which is something that the 
triggering of an armed conflict framework can entail. Whereas child rights organisations 
generally promote diminished criminal responsibility for children (also within the field of child 
justice), the option or objective is less imbedded in state policy, which becomes evident when 
reviewing the current public policy. Even if the state policy on recruitment and use is presented 
as a great child rights concern in Colombia, the question of diminished criminal justice 
responsibility is systematically avoided (with the exception of the 2017 reports by the 
Ombudsman’s Office).  

Civil society and international organisations in Colombia have in part adopted the more 
elaborate state policy on ‘recruitment’ and ‘use’ but tend to interpret the each of the concepts 
in a more inclusive sense, as was relayed by interviewees.  

Recruitment is when the child goes and lives with the group. He’s away from his family and school. Use 
is when he still lives at home but works for the group on a regular basis and can be called a member. He 
might still go to school. Utilisation is when the child is only doing little jobs here and there... keeping 
look-out, delivers something for money... This usually happens in the recruitment phase before he 
becomes a full member… Yes all of this happens within the armed conflict. (Interview, program officer, 
international organisation, 2/11-2018) 

This interviewee did not exclude any of the three terms from the armed conflict and went on to 
confirm that children are victims in all three scenarios, a view that is at odds with what we saw 
happen to the FARC children, when only the accredited ‘full-member’ children could access 
the Different Life Path program. Just as with accounts about victims of the armed conflict, 
there is a greater tendency of inclusiveness towards child association with armed groups among 
international organisations and NGOs specialising in child rights. Consequently, the phrase 
“recruitment and use within the framework of the armed conflict” is much more common 
within organisational reports. As the interviewee above exemplifies, the recent policy tendency 
to differentiate between recruitment, use, and utilisation have also permeated organisational 
positions. In contrast to the government and state agencies, all three practices can occur within 
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the armed conflict. However, the practices do not automatically become a peacebuilding or 
armed conflict concern.  

Moreover, not all child rights organisations critically (or inadvertently) follow suit from the 
inclusive international line or the progressive state policy line. Save the Children, for example, 
in a 2018 report contradicting most other accounts, applied the term ‘recruitment’ to FARC 
children and omitted the term ‘use’ altogether. Only children who are “deprived of their 
familiar surroundings, excluded from school…” are considered in this report (Save the 
Children 2018: 18). The focus on recruitment in the traditional sense and the frequent 
invocation of the Penal Law reference to “illicit recruitment” (which also appears in 
organisational reports) points towards a proximity with the state system rather than a 
commitment to international terminology (see ICTJ 2014). Such references appear also after 
the 2016 Peace Agreement, which is perhaps particularly noteworthy because of the extensive 
involvement of civil society, and the progressive international focus on rights, involved in the 
drafting of the 2016 Peace Agreement (see Lemaitre 2020). Save the Children further wrote 
that it is an important “milestone” that children have been explicitly included in the Agreement 
and that “this population has been recognised.” The report furthermore praised the inclusion of 
“illicit recruitment” of children as a crime, “particularly taking into account the difficulties of 
addressing it as it is a critical issue for the recognition of the responsibilities of the FARC-EP 
and the State” (Save the Children, 2018: 27). The fact that children are mentioned as a group 
in the Agreement seems like a low bar rather than a milestone, especially considering that 
“illicit recruitment” was already a crime in Colombia after 2000 and is a recognised violation 
of IHL. The report does point to a phenomenon of invisibility of childhood in terms of lack of 
participation of children in public debates and emphasises that this invisibility stretches to all 
public policy, not only peacebuilding. 

Other organisational reports (Coalico 2009) and most interviewees from organisations 
recognised the need to go further in terms of inclusiveness and that defining ‘recruitment’ or 
‘use’ within the armed conflict is almost impossible. Interviewees also agreed with the 
Ombudsman’s Office that the high number of criminalised children associated with armed 
violence in the child justice system is problematic. The various ways that Colombian policies 
have dealt with the concept of recruitment and use in light of the reported criminalisation 
practice evidently creates problems in practice. Before exploring this practice further in 
Chapter 7, in the next section, we will examine a potential ‘bridging’ mechanism to divert 
recruited and used children from prosecution available to judicial practitioner.  

6.2.3 The principle of opportunity 
The ordinary child justice system transformed completely with the new Child Law that was 
introduced in 2006. The new law brought a general legislative and managerial reform that was 
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aimed to unify the different branches of the system. An important point of the reform was to 
move away from principles such as retribution and patriarchal welfare ideas that did not tally 
with rule of law and child rights. Instead, the system was to unify under the principles of 
restoration, protection, and diversion, all according to the international framework on child 
rights and child justice (UNICEF 2007, de González 2007) (I examine this reform more in 
detail in the next chapter). A specific mechanism called the principle of opportunity97 was 
included so that prosecutors and judges could divert children from the ordinary prosecutorial 
and criminal justice processes. The mechanism thus embodies the principle of diversion that 
international child rights instruments promote. Two articles in Colombia’s 2006 Child Law 
deals with the principle of opportunity and especially Article 175 is relevant for child victims 
of recruitment and use: 

The Prosecutor’s Office may renounce criminal prosecution, in cases where children have been part of 
an illegal armed group, or have participated directly or indirectly in hostilities or in armed actions or in 
crimes committed by illegal armed groups when: 

1. It is established that the child’s decision was based on the social, economic and cultural conditions of 
his or her environment to join an armed group.  

2. It is established that the situation of social, economic and cultural marginalisation did not allow the 
child to find other alternatives for his or her personal development. 

3. It is established that the child did not have capacity to pursue another form of social participation. 

4. It is a case of force, threat, coercion and constraint. (2006 Child Law: Article 175) 

The Colombian Prosecutor’s Office has described the principle as a judicial tool for dealing 
with less serious crime and promoting restorative justice to “rebuilding the social fabric [and] 
avoid the imposition of unnecessary penalties” (Fiscalía 2010: 23). The principle was also 
introduced to combat and dismantle organised crime groups, as it would work as an incentive 
for lower-level members of organised crime groups and gangs to share information (Fiscalía 
2010: 23, 81-97, 383). Drawing on a Constitutional sentence from 2007 (C-095 de 2007) that 
considered a cost-benefit analysis in relation to the application of the principle, the Prosecutor’s 
Office concluded that prosecutors must justify case by case and pay special attention to the 
balance between the negative and positive consequences of diverting a case from the criminal 
justice system:  

(i) the importance of the information provided by the accused; (ii) the seriousness of the crime or crimes 
and the nature of involvement of the accused; (iii) the seriousness of continuous criminal behaviour… 
or the class of crimes committed by the criminal gang… or the organisation as such; (iv) the impossibility 

 
97 The principle of opportunity was introduced into Colombian general law in 2004 (Ley 2006 de 2004 and later 
included in the reformed Criminal Procedural Law of 2009) as a general diversion provision providing judicial 
authorities with the option to divert a case from the legal system under mitigating or special circumstances. 
Normally, conditions (restorative justice options) or protective measures (economic or other) are ordered together 
with the application of the principle. 



 172 

of achieving... [the dismantling of said gang or organisation] through the ordinary mechanisms of 
criminal prosecution; and (v) the level of satisfaction of the victims’ rights. (Fiscalía 2010: 89) 

Before the 2009 reform of the penal procedural law (which included some tweaking of the 
principle), the principle of opportunity had been incorporated as an important cornerstone of 
child justice in the 2006 Child Law. In the latter law, it was presented as a diversion mechanism 
for the benefit of children associated with armed groups rather than as way to dismantle gangs 
or criminal organisations. Nonetheless, in both cases, the importance of the information shared 
by the accused is key and thus determines whether the child is diverted or not. The motivation 
given for introducing the principle into the child justice system differed from the original 
motivation in relation to the general criminal procedural law; the former included references to 
the Convention of the Rights of the Child (CRC) and related instruments and comments, as 
well as jurisprudence from the child justice systems of other countries, like Spain (see report 
Fiscalía 2010: 247-270). Since diversion from the child justice system is advocated across child 
rights instruments (see Chapter 2.1.4), the references to said instruments in this context is not 
surprising.  

The 2006 Child Law does not specifically mention the victim status of the accused child in 
relation to the principle of opportunity, nor does the criminal procedural law. When victims are 
referenced, the Child Law refers to the harmed counterpart in a case. In the 2010 policy by the 
Prosecutor’s Office, Article 175 was not examined in particular,98 nor did the report mention 
the bridge between child involvement in armed groups and organised crime and the consequent 
victim-offender overlap. In fact, there is little published on the principle of opportunity in 
relation to child victims of recruitment and use or armed conflict in general. There is, arguably, 
a link between Article 175 and the reasoning that diversion mechanisms are necessary to 
dismantle organised crime groups, albeit this link is unstated. The wording “participation in 
armed groups”, as phrased in Article 175, could, in one sense, suggest that the diversion 
mechanism was included to account for situations in which children were victims as well as 
offenders (this idea is examined further in Chapter 8). Several of my interviewees, at least, 
made this connection. 

Child rights and the wider context 

To understand the erratic implementation of the principle of opportunity as part of the child 
justice system, it is important to consider significant features of the particular context in which 

 
98 The critique conveyed in the 2010 report by the Prosecutor’s Office centred around the finding that the principle 
of opportunity was not being invoked to anticipated effect, especially not before 2009, including in the child 
justice system. This discrepancy was ascribed to the many uncertainties and ambiguities surrounding the principle. 
Several comments before the Constitutional Court (such as in Sentencia C-480, C-673, or C-979 de 2005) 
addressed concerns around the principle. The power of the prosecutor in relation to the principle was criticised as 
being too general, as it could allow for a wide scope of discretion that could result in unacceptable impunity. In 
addition, the wording of the provisions appeared to include ambiguities, and the failure of control by the 
Prosecutor’s Office to oversee the imposed orders was addressed in these sentences, amongst others. 
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the general child rights framework took form in Colombia. The 2006 Child Law was drafted 
in a period when the Colombian government was negotiating and demobilising large part of 
the armed paramilitary structure, AUC (see Chapter 2.2). As previously mentioned, the 
children emerging from AUC were automatically labelled as victims and entered into special 
programs run by the Family Welfare Institute. Similar to what happened with the FARC 
children, AUC initially only released a very small number of children from their ranks. The 
number increased over the years, but the vast majority of the children who entered the victim 
programs were located by an independent, humanitarian and extra-judicial search unit after the 
Justice and Peace process. One interviewee who had worked with the search unit during that 
time explained that: 

Many of those children were very, very scared, for good reasons. We had to proceed with a lot of care 
[when locating the AUC children] and it was deemed safer to start after a few years had passed. It wasn’t 
possible to pick them up or ask them to come forward at first… Those [policy experts] within the 
government may not fully understand the extent of this particular issue but they certainly have all the 
international instruments and conventions clear to them. And the 2006 Child Law reflects all of the 
international policy… We have the principle of opportunity that offers us a way when the peace processes 
aren’t ideal, which, as I said, is.. inevitable. (Interview, program director, international organisation, 
12/3-2018) 

She made the point that even though the task had practical challenges, the victim status of 
children, even after a few years have passed, should not waver. Her comment highlights the 
special period during which the Child Law – and the principle of opportunity – was drafted. 
According to her, the efforts to locate missing children followed both in form of a 
humanitarian-style search unit and a diversion mechanism in the criminal justice system. Since 
the transitional justice processes were inevitably imperfect by nature, it was also necessary for 
the ordinary system to create a bridging mechanism to handle the ‘rest’ of the cases. Her 
statement indicates that there was a significant political will and a capacity among government 
officials and state agencies to develop the system. 

The period in Colombia when this law and policy developed was also ridden with changes 
relating to public perception of conflict, violence, and crime. If the imperfect Justice and Peace-
process for AUC (which was heavily criticised by human rights movements) indeed paved the 
way for policy reform for victims, it managed so in wider context ridden with political 
ambiguities.99 The adoption of the principles established by the CRC in 1990, together with the 
ratification of many other human rights conventions succeeding the rights-focused 1991 
Constitution, enabled a different discourse around state obligations, child rights, and victims 
of the armed conflict. It is thus plausible that the peace process with AUC starting in 2002 was 

 
99 Controversy and partisan divisions taint all of modern political history in Colombia (see Gomez 2000, LaRosa 
and Mejía 2012, Tate 2007). Armed groups before AUC have also gone through peace negotiations and 
demobilisation and reintegration processes, mainly the 1980s (see Chapter 3).  
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the first time that serious attention was directed attention to the recruited and used child 
population in Colombia.  

At about the same time, however, there was a change in attitude among the majority of 
Colombians towards armed groups and peace-related issues. In the early 2000s, peace 
negotiations between FARC and the government had failed, and Colombia had received a large 
military aid package from the US to combat narco-trafficking. The government changed its 
discourse to present FARC as terrorists. These political events undoubtedly affected the 
emerging middle class’ increased concern for urban violence and crime rates,100 and the 
reaction tended to be tough-on-crime-inspired, as Uribe’s successful ‘mano-dura’ campaign 
for the presidency shows. Several political turns that lead up to Justice and Peace system were 
thus not necessarily in favour of including human rights and broader victim concerns.  

For this reason, although the government represented a tough-on-crime approach and readily 
went along with the US war-against-drugs and war-on-terror, the government did nonetheless 
pave way for transitional justice and victim mechanisms. The political attitude and events 
undoubtedly left traces and have since conceivably affected governance and decision-making 
processes in relation to armed groups and peacebuilding. In any case, the development of 
transitional justice, peacebuilding, and the child rights movements unfolded together largely 
during the same period. The previously ‘invisible’ situation of children and the lack of victim-
inclusion in the AUC process may also have encouraged the child rights movement in the area 
of children and armed conflict. This tendency to consider children is also visible within a 
number of polices that were created centring around children and armed conflict (such as 
CONPES 2010, Decreto 4690 de 2007, Decreto 0552 de 2012). Despite a conservative political 
culture, the introduction of these policies could support the idea that the ongoing transitional 
period, principally in the form of mobilisation and support of victim’s rights resulting in 
progressive laws, enabled the advancement of human rights in other areas as well (Simmons 
2009). A senior government official, accordingly, explained that child rights have steadily 
permeated areas of the state since that time. 

In Colombia, when we ratified the CRC in 1991, it meant that it automatically incorporated into our 
constitution. The best interests of the child and all the other principles became part of our legal system. 
Child rights thus has prevalence over other laws, according to Article 44 of the Constitution. And 
although it took a little while to harmonize our internal norms, and to make them into the child law, we 
did create a stronghold for a child rights catalogue in Colombia. (Interview, program director, 
government agency, 22/3-2018) 

 
100 Colombia has been described as one of the countries with the world’s highest murder rate during this period, 
especially among youth (see Unger 2009). The violence among and between the various groups, most notably the 
paramilitaries advancing to control territory when FARC-EP was combated and retracted, was also at its height 
(see Chapter 2). 
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On the other hand, the progress of child rights in general, and the principle of opportunity in 
Article 175 in particular, appears almost out of place, considering the wider context in which 
reform happened. We shall see in next chapter how punitive (linked with tough-on-crime) ideas 
still permeates practitioners’ reflections on children involved with armed groups. 
Unsurprisingly, the application of the principle of opportunity is not without its complications. 
In practice, some of the same issues are at play as when FARC-EP released children from their 
ranks in 2017. It is up to first-response practitioners to categorise and label the complex 
phenomena according to categories such as ‘recruitment and use’ that are far from harmonised 
(i.e. standardised) across policy. 

Application and scope of the principle of opportunity 

The main problem with the principle of opportunity, echoed in the Prosecutor’s Office report 
from 2010 and identifies by several interviewees, centres around judicial practitioners’ wide 
discretion, which has resulted in uneven application. One interviewee critically commented, 
“the principle of opportunity: they apply it whenever they feel like it!” (interview, program 
officer, international organisation, 18/4-2018). She confirmed the notion that the principle is a 
bridge for children in terms of peacebuilding and child justice, but also highlighted the 
unsystematic manner in which the principle is employed. According to one prosecutor, the 
reason for the uncertainty and criticism around the application of Article 175 has to do with 
difficulties in establishing membership of an armed group, which is not straightforward 
because many arrested children refuse to share this type of information. If they do, it is difficult 
to confirm (for one thing, the child might have drifted from one group to another). Former 
fellow members may also deny that they recruited or used children, and some may no longer 
be alive to confirm an association (interview, prosecutor, 29/11-2018). 

Other interviewed prosecutors fell back on a basic distinction between organised crime and 
armed conflict. Responding to a comment about why Article 175 was not applied in a specific 
case, a prosecutor relayed a restricted interpretation: “if it had been [t]he Bacrim [post-
paramilitary structures], maybe in some case it would be applicable, but most practices of the 
ones you mean are organised crime, it’s a different thing in Colombian law” (interview, 
prosecutor, 31/10-2018). An interviewed policy expert pinned the problem on prosecutors who 
“work with their backs to the dynamics of the armed conflict.” Even if the child would share 
information about involvement in an armed group, he doubted that the prosecutors would 
necessarily register this information as a reason for applying the principle of opportunity 
(interview, program officer, international organisation 13/11-2018).  

These comments enforce the notion that Article 175 refers to armed groups as parties engaged 
in armed conflicts rather than to any group in the broader sense. The analysis of the principle 
of opportunity as a bridge, but also as an alternative mechanism for when peace processes (like 
the Justice and Peace with AUC) fall short of expectations, would arguably support this notion. 
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The problem is in the uneven application. There is clearly a need for conceptual development 
and harmonisation across fields. Another issue is that the language in the Child Law does not 
specifically mention armed conflict or restrict the scope of application depending on the type 
of group.101 The term that is employed, and was widely used in other policy made during the 
period, is “armed groups outside the margins of the law”. This term, according to some 
interviewees, encompasses groups in the broader sense, while to others, the term is mainly used 
to refer to FARC-EP or the post-demobilisation paramilitary groups (Bacrims). The term was 
replaced with a series of policies, most notably by the 2018 policy on organised armed groups 
and organised criminal groups (Ley 1908 de 2018). The lack of reference to both humanitarian 
law and to victims casts doubt over what the 2006 Child Law (including Article 175) intended 
with the principle. 

The introduction of Article 175 could indicate inclusiveness in terms of local armed groups 
and gangs. The formulation could also mean that it has a wide scope, both in terms of diversion 
(i.e., diversion from prosecution, see Kelly and Armitage 2015) and in terms of restorative 
justice. However, the width of the discretion available to judicial officials can be problematic, 
as mentioned, and it is hard to identify a harmonised jurisprudential pattern. Despite the child 
rights reform, there seems to be little to safeguard specific rights among prosecutors, judges, 
and others who affect the criminal justice process. It is probable that in a populistic context, 
mano-dura discourses, and fast-changing policies in relation to child justice can act as spoilers 
for a diversion and peacebuilding agenda. 

The process of re-establishing of rights  

As a final avenue in this chapter, I will discuss the design of the child justice system to examine 
the problematic implications for a bridge between children in the child justice system and a 
peacebuilding path. The new child justice system is based on multi-agency cooperation and 
responsibility. In practice, this cooperation has largely meant that the system has two principal 
functions: the judicial process and ‘reestablishment of rights’-process (2006 Child Law: Article 
50-60). Alongside the ordinary judicial process, the rights-guarantee process’s function is to 
re-establish all the rights of a child that have been deemed to have been violated. Violations 
can be both about civil and political rights (in relation to the arrest, for example) and socio-
economic rights violated during a child’s life-course. The latter is subject of examination 
principally by a psychologist and a Family Welfare lawyer. The reestablishment process was 
included to balance the judicial process, since it was widely recognised that most children who 
come into contact with the justice system are vulnerable and disadvantaged and have been 

 
101 Limitations are rather placed around the nature of participation: a prosecutor “… may renounce criminal 
prosecution, in cases in which the child, in any condition, have been part of armed criminal groups, or have 
participated directly or indirectly in hostilities or in armed actions or in crimes committed by armed groups… 
when: 1. it is established that the child based their decision on the social, economic and cultural conditions of the 
environment …; [etc]” (2006 Child Law: article 175.1-4). 
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victimised in some way. The process can thus be said to have a dual function (to re-establish 
right and to prosecute, see section 3.2.1). Interviewees regularly agreed that all children who 
enter the system have been victimised in some way, and that the system was set up to manage 
this fact. They mean that the principal objective of the system is mainly restorative and 
pedagogical, not punitive. 

This is… an issue that no one knows how to steer. Until now, it is under construction, so to speak. There 
are articles and judicial awareness giving direction [stipulating that] they [children involved with armed 
groups] are not to be held criminally responsible. (Interview, program director, NGO, 26/3-2018) 

However, as this quote exemplifies, it is not entirely clear how to navigate between the two 
functions or objectives to re-establish rights and to prosecute. This division in perhaps 
particularly problematic for the status of victim-offenders, such as recruited and used children. 
It conceivably becomes possible to argue that the child justice system should be able to 
adequately deal with victim-offenders since all children are to be treated as victims in this 
system. The interviewee hinted that diversion is to be used to a greater extent in such dual-
design system. However, how the principle of opportunity fits with the dual function of the 
system remains unspecified.  

Assuming that Article 175 was put in place to deal with the issue of victimisation of children 
involved with violence, the general principle could analogously be applied to most children 
entering the system. This notion is backed by those who say that the judicial officers apply the 
principle “whenever they feel like it” and complain that there is no clear jurisprudential pattern 
at hand (see also the report by the Prosecutor’s Office – Fiscalía 2010). If we take the absence 
of the victim terminology in the relevant articles as an indication that the principle is not in 
place to specifically deal with the victim-offender overlap, the purpose of specifically Article 
175 remains unclear. If the purpose was instead embedded with what was stated in relation to 
the criminal procedure for adults – namely, that the principle was introduced to incentivise 
members to share information that can be used to dismantle the larger group structure – then 
there are other or additional problems in play. In the next chapter, we will further explore how 
professionals reflect on and ‘steer’ the application of the principle of opportunity in light of the 
paradigmatic reform of the child justice system. 

To conclude and summarise this chapter, children who today come in contact with the criminal 
justice system for any type of association with armed groups encounter a two separate policies 
with potential for confusion: first, about their victim status under IHL (which hinges on what 
is considered an armed conflict and who is considered an armed group), and second, about 
what it operationally means to have been recruited and used under Colombian law on the other. 
The division between armed conflict with armed groups and ordinary criminal activity is 
internalised among state agencies that reference IHL and thereby exclude criminal 
organisations from the peacebuilding agenda. Various organisations also employ IHL to 
different degrees to include victims. However, this ambiguity still intrinsically generates a 
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veiling of the phenomenon of children associated with armed violence. Conflict dynamics in 
Colombia are much more complex than the division between armed conflict and ordinary crime 
and common categories are able to capture. Colombia’s legal culture can simultaneously foster 
a useful pluralistic framework for reform in this area, but has also tended to result in an 
overreliance on criminalisation, which is likely to affect children associated with armed 
violence. The concept of recruitment and use furthermore illustrates the ambiguity and 
tendency to exclude certain victims, which in turn has triggered critical reflections and 
advocacy for a new policy that can better address children in armed violence. While some have 
highlighted the practice of the child justice system of sentencing them as offenders rather than 
diverting them into victim programs, others maintain that there are important differences 
among groups in Colombia, and that these differences necessarily determine the treatment of 
associated children. The chapter also explored a bridging mechanism between child justice and 
peacebuilding in the form of the principle of opportunity. It is clear that the lack of conceptual 
clarity that stems from issues of armed groups and victims is problematic and surrounds the 
application of the principle. Some nonetheless express the position that the child justice system 
can adequately deal with child victims of recruitment and use since they are also offenders, and 
in this respect, restorative justice is presented as a suitable hybrid solution. Navigating the 
policy frameworks ultimately falls on the judicial actors, and in particular on the prosecutors, 
because it is the prosecutors who are in charge of leading the investigation and defining the 
parameters of a case, and are thus key actors in determining who becomes a victim and who 
becomes an offender. In the next chapter, the role of prosecutors and the role of other actors in 
the judiciary processes are examined more closely. 
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7 Child justice transformation 

The previous chapter examined the legal conceptual and policy debate on organised armed 
violence, and explored some of the ways in which the armed conflict framework is reinforced 
and reconstructed. The overall theme for this chapter is the development of child justice in 
Colombia. The analysis centres around the entrenchment, resistance, and discretion that 
professionals have, and explains why these factors are can either promote or hinder change. 
The chapter looks more closely at the practice within the child justice system in relation to 
children associated with armed groups. I rely mainly on accounts and explanations offered by 
policy experts and practitioners who work in or with the system. In accordance with child 
justice research (Armitage et al. 2016, Case and Hampson 2019, Field 2007, Phoenix 2015), 
this approach can offer a more nuanced explanation and better highlight the complexities and 
incoherencies of what goes on within a child justice system. Accordingly, I also draw on 
theoretical strands around practice cultures (e.g., McAra 2005, Swidler 1986). Although these 
ideas have been developed mainly in relation other contexts (in Europe and UK mainly), they 
can offer valuable insights and complements the more prominent macro-level perspectives on 
expanding punitive cultures that have been examined in relation to the criminal justice system 
in Latin America and in Colombia (see Iturralde 2020, Zapata 2016). The socio-legal or 
criminological research on child justice in Colombia is furthermore relatively sparse, 
something that was noted by the practitioners in my study (e.g., Defensoría del Pueblo 2017b). 

In 2006, a new Child Law (Ley 1098 de 2006) was adopted in Colombia. The Law conveys 
that specialised judicial practitioners should internalise certain principles (such as best interest, 
protection, restorative justice, and deprivation of liberty-as-last-resort) and work according to 
them to ensure that the rights of children who are already vulnerable are not violated further. 
At the same time and despite calls for a ‘unified’ child justice system, traditional criminal 
justice elements such as due process and deterrence are also present in the Law. The 
experiences of practitioners whose task it is to enact the reform are paramount for 
understanding what the reform has meant in the Colombian context and for specific 
populations, such as children associated with armed groups. While it would patently enhance 
the case study and deepen the understanding of how change comes about and is possible within 
a child justice system, the chapter does not explore occupational identity, and ritual practices, 
ceremonies, or habits are not examined as such. Neither do I aim to pin down an occupational 
culture either, in which identity and observing everyday practices would be central. Rather, 
throughout this chapter, I more specifically look at the way my interviewees and documents 
reflect on the change and challenges in connection to specific policy by drawing on the different 
views about personhood and intervention in theoretical models developed for child justice (see 
McAra 2017). Taking this approach will shed light on the established modes of practice orders 
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and the transformative action. Focusing on children associated with armed groups provides a 
case in point to show that the new practices did not perhaps break with the old system as much 
as hoped. The focus also enables an analysis of different views practitioners hold about the 
objectives of the Law in relation to personhood and interventions. Looking at these different 
views will help us to further understand why some children are criminalised and most are 
denied victim status. 

7.1 System transformation and punitive entrenchment 
Efforts at policy reform never begin with a clean slate, despite rhetorical expressions by 
stakeholders advocating the reform, and the capacity for transformation is constrained by 
environment (see McAra 2010). This part of the chapter concentrates on the nature of the 
reform, the incoherent objectives in the Law, and the general broken promise of a shift from a 
‘punitive’ system. In the first section, drawing on Swidler’s culture in action theory, I briefly 
analyse the broader local context, structural pressures, and political contingency. The second 
part of the chapter will cover the notion of a paradigm shift with respect to child justice models. 
And finally, the last part will examine the understanding and place of the concept of 
punitiveness in relation to child justice that, in turn, conceivably affects diversion possibilities 
for children associated with armed groups.  

In examining the role of child justice practitioners in driving development in relation to child 
victims, the question of what a permanent justice system can hope to achieve inevitably arises. 
This next quote exemplifies the view that understanding the child justice framework is more 
complicated than most people tend to assume, and also shows the tendency to place store in 
restorative justice as a primary principle, constituting compromise between criminal justice 
and child rights:  

These are very specialised topics that you need to study to understand. You cannot go from one day to 
another and be an expert. Nothing is easy, nothing is obvious. Many people skim through the Law and 
think they can explain what the content is about… It is a whole philosophy, and there are so many reasons 
behind it [the law]. There are many problems under the surface. Everyone is talking about restorative 
justice, but you will see that the processes are not systematised. (Interview, state agent, local government, 
9/4-2018) 

This reflection challenges those who from the outset assume that child justice is a suitable 
forum for dealing with the complexities of child soldiers. Critical reflections over uncertainties 
of this type, as well as perceived challenges and opportunities raised by the practitioners, make 
up the core themes throughout the chapter. 
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7.1.1 Transforming practice cultures 
The modern Colombian state is ridden by political polarisation, conflict, and instability, and 
the socio-political violence surrounding bipartisan electoral processes has, historically, been 
prominent. At the same time, Colombia has almost constantly maintained a relatively 
democratic base. Borrowing Swidler’s (1986) concepts of settled and unsettled practice orders 
(or “lives”), the external, structural, and socio-cultural influences in Colombia can in this sense 
be described as at least partly unsettled. The unsettled characters also manifest themselves 
through the social and economic inequality with large portions of the population as 
marginalised, poor, and under-educated. Polarisation in the political sphere is highly charged 
with emotions and manifested in discernible camps, which is in line with Swidler’s political 
concepts. This situation manifested during the 1940s, 50s, and 60s, and is still the case today 
to a large degree. A good example is the 2016 referendum and the camps that were either in 
favour of or against the 2016 Peace Agreement. Looking at these camps, it was possible to 
discern a tight pro-peace community in Colombia advocating for developments in relation to 
peacebuilding and victims (see Gallego et al. 2019). A shared ideology is potentially 
identifiable and indicates that peacebuilding represents an ‘unsettled’ practice order where 
“bursts of ideological activism” in the form of political campaigns, for example, and where 
direct impact is possible (see Swidler 1986: 279). The recruited children fit into the action plan 
as typical victims of the conflict that are worthy of reparation.  

Swidler’s (1986) theory also suggests that when the aspects of the unsettled order become more 
settled, the link to action is more contained. The penetration by the peacebuilding agenda and 
certain transitional justice components into the permanent justice system appear to dilute some 
of the intended actions. The clear example here is the entry of ‘recruitment and use’ into 
criminal justice policy, as I emphasised in Chapter 6. The more settled aspect of the Colombian 
justice system becomes distinct when examining non-traditional mechanisms, such as the 
diversion mechanism in form of the principle of opportunity or alternative restorative justice 
practices. These mechanisms change in nature, clash within an entrenched traditional judicial 
culture, or are simply rarely used. Despite the claim of a progressive child justice system set 
up by the 2006 Child Law with a specialist child court, structural and practical links with the 
ordinary inquisitorial court-based system permit diverse and incoherent practice cultures. This 
linkage conceivably explains the lack of progress, exemplified by the frustration on the part of 
many interviewees that “it has not actually changed that much” since the old system. Some 
policy experts even went so far as to question the existence of child justice system:  

The criminal justice way… It is a compromise and very questionable if it achieves anything… From what 
I have seen, it doesn’t combat criminal activity, or you know, integrate and educate. It just is there to 
give us the idea that something is being done. I don’t know about other countries, but I guess it’s the 
same in many places. In places… where there is more wealth and distribution of jobs and resources, and 
good schools, maybe you can integrate children to some extent. But then I think the western model of 
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excluding and separating is counterproductive. … We have learnt and can learn a lot from our 
experiences with armed conflict. It has shown us a different way for justice. I think the idea has begun to 
infiltrate the child justice system. (Interview, ministry program officer, 24/3-2018) 

This interviewee first expressed that despite his own low expectations, the reactive and 
symbolic functions of, criminal justice carry importance in Colombia. This observation 
reinforces the suggestion that symbolic crime policies are particularly important in Latin 
America (Iturralde 2020). The point ties together with the legalistic culture discussion from the 
previous chapter, especially with reference to the scholarship on penal populism (see Tham 
2001). The interviewee then also indicated the potential for reform helped along by the 
peacebuilding and transitional justice experience. His first point thus exemplifies that criminal 
justice belongs with a settled practice order. His second point indicates that transitional justice, 
as an unsettled order, may challenge this suggestion. Youth justice scholars have also shown 
that a more settled criminal justice order does not imply that change or progression is always 
hampered. These scholars have examined developments and professional experiences and 
reflections within the complex practice cultures in play as well as child justice practitioners’ 
resistance to and safeguards against political whims (see Armitage et al. 2016, Case and 
Hampson 2019, Field 2007, Kelly and Armitage 2015). Pursuing a comprehensive socio-
political analysis of the system and the relevant developments falls beyond the scope of this 
thesis, both in terms of time and material, as is a comprehensive discussion of all of the politics-
led legal changes.  

The part of the 2006 Child Law that regulates the child justice system has not been subject to 
any substantial legal reforms since the introduction of the law. Many of the interviewees, all 
the same, expanded on various transformation-related aspects of the child justice system 
beyond the institutional drivers, challenges, and opportunities for children involved with 
organised armed violence. Structural and paradigmatic issues are often highlighted in response 
to questions about what happens when a child enters the child justice system, for example: 

The personnel I have worked with see him [the child] as a victim but when you go beyond from the 
personal view and discourse among them [the practitioners] to a structural level, it falls away… the 
child justice system has child victims entering and, in different ways, they are only seen as offenders. In 
this sense, the whole system needed and still needs to be different. And step by step, it is reforming. The 
Colombian Family Welfare Institute is open to this new perspective. I think that this also will permit that 
the policies generate an impact on the technical part and on the guidelines. We are in a situation where 
impact is possible. (Interview, program director, international organisation 23/3-2018)  

This type of reflection by policy experts was common. Although they recognised that personal 
views among themselves tallied with overall principles of protection and restoration in relation 
to child victims, there are still pitfalls on a structural level. A senior prosecutor similarly 
stressed that if there are children who fall through the cracks, it is because sufficient resources 
and trainings are lacking: “investigators are over-worked and it is a problem that needs to be 
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addressed on a higher level, there is something wrong with the system organisation” (interview, 
senior prosecutor, 26/11-2018).  

Certain aspects of the child justice system are, as we shall see, entrenched in a settled order or 
culture of a traditional criminal justice system. Interviewees often talked about how the old 
punitive system persists. From a historical institutionalism perspective, a distinctive 
transformation was close at hand (the legislative and institutional reform). A partial 
evolutionary institutional change could however also be identified. McAra (2004: 50) 
explained this type of inertia in system transformation as happening when values continue to 
be firmly anchored externally, within the political sphere and beyond. This idea will be 
developed further below.  

Distinctive transformation 

An example of the distinctive transformation of the Colombian child justice system (as well as 
implied criticism) can be found in an evaluation report from 2009 by the Council for Economic 
and Social Policy (CONPES). The report on the state of the child justice system included:  

In less than a year, the child justice system’s institutions had to adapt their response to new demands. 
Consequently, they carried out trainings… with focus on logic, approach, purposes, procedures, 
authorities, services, infrastructure, specialised human resources, among other aspects. After two years 
of implementation, difficulties persist… The institutions do not have the sufficient capacity to offer a 
specialised, timely, and pertinent response to children who enter [the system]. Also, there are technical, 
interpretative, logistical and internal problems within the institutions… that makes it difficult for the 
system to function [as a coherent entity]. (Document, CONPES 2009: 46) 

The report concluded that while the child justice system was working according to plan (in the 
sense that only children that were sure to have committed a punishable offence were subjects 
in the system), further efforts should be made to make the system “more coherent”. The 
suggestion that further implementation is necessary and the mention of “internal” problems 
within the institutions, concords with what previous qualitative research on child justice 
systems have found. Such research, specifically on different child justice institutions also 
within the ambit of unsettled orders, suggest a complexity and fragmentation that dismisses 
talks of a single dominant practice culture (see Field 2007, Phoenix 2015, both of which 
question the assumption of dominant punitive culture within the English and Welsh systems).  

The objectives as stated in the child justice system section in the 2006 Child Law (as defined 
in the beginning of the child justice section: Book II, Heading I, Chapter I – Article 140) are 
that the system should be pedagogical, ensure child protection, and promote restorative justice. 
The overarching principles of the system are bound up in the child rights as found in 
international human rights instruments (Article 141). These stated objectives and principles in 
themselves encompass several principles deriving from different penal ideologies. The idea of 
a hybrid system based on the welfare (pedagogical and protection-oriented) and restorative 
models are clearly discernible. This idea (and the stated ‘differentiated character’ from the 
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ordinary justice, also Article 140) at the very least suggests an intent to move away from 
retribution as a principle or a ‘Just desserts’ model of justice. The principles corresponding 
with child rights, while generally limiting the retribution aspects of child justice, do not exclude 
them, however. The shape of child justice as per international child rights basically form a 
mixture of all of the models identified across the spectrum of child justice systems (see McAra 
2017). Some interviewees, nonetheless, clearly welcomed the idea or perception of some sort 
of unified (if hybrid) system against punitiveness. They remained positive towards the 
developments and believed that the system was going in the right direction, a feeling that is 
best summarised by the following comment: 

The law is there, the will… to come together and build a different kind of system. And the children’s 
rights are now central… together with protection from... both the Family Welfare Institute and the judges 
see their needs. … Well, most of them. The base is there. Before you did not see restorative justice 
processes. But it is popping up more every year. (Interview, ministry program director, 22/3-2018) 

According to this interviewee, there is a successful development towards a system based on 
child rights, including protection and restorative justice. She talked about “a base” indicating 
that she thinks these principles can be reconciled into one system, more or less.  

Not all policy experts see this development in such a positive or unambiguous light. When the 
new legal framework was introduced, it remained unclear for many how governments or other 
policy actors would be able to achieve the objectives and create a common practice culture. To 
a degree, these worries still remain almost 15 years later. A consultant expert on child justice 
who was involved during the drafting of the 2006 Child Law summarised the policy 
progression in the following way:  

[The old child law was based on a] very criticised model by everyone. The main measure was detention 
without a court order by a judge. This was the basis for the discussion for the new law, that lasted about 
10 years in congress. Finally it was drafted largely based on international instruments and designed a 
criminal justice model but presumes diminished responsibility… a range of new specialised actors, 
everything in order to guarantee superior rights to children. However, since then, many problems have 
unfolded. … [In other child justice systems, criminal justice intervention is the last resort], in Colombia 
it is still the first. Why? Because we come from a context of war. (Interview, independent criminal justice 
consultant, 27/3-2018) 

She highlighted the problem and importance of context. Interestingly enough, she connected 
the common measure of detention with Colombia’s experience of armed conflict. Recalling the 
end of the previous chapter, we saw that the child rights expansion occurred in a particularly 
disruptive and transformative period in Colombia. While human rights are generally thought 
to advance faster in transitional periods, this interviewee meant that the long history of war 
also enabled a type of entrenched punitive practice. She explained that this entrenched practice 
is grounded in armed social struggle, with military (or police) violence and coercion, and this 
practice then extended to petty forms of criminality as well. In this sense, a transitional period 
may further human rights, but it can also, in subtle ways, impede progressive development. 



 185 

Some scholars have also noted that human rights advancement in the field of criminal justice 
is particularly slow, including in child justice (Simmons 2009, Muncie 2008, see also McAra 
2017), an idea that fits within Swidler’s (1986) account of unsettled practice orders. On the one 
hand, the transitional period enabled change; on the other hand, the settled, more entrenched 
crime control orders also affect the system. 

The scepticism of some interviewees was based on the fact that the new child law was passed 
and entered into force without an institutional framework in place. A senior judge involved in 
the drafting process said that what the “experts at the time” had in mind was “a complete change 
from the old system”, and he knew it could not be achieved from “one year to another” 
(interview, senior judge, 15/11-2018). Sceptics also felt that that the timing was off, especially 
considering the ill-equipped rural areas. The consultant who gave the previous quote 
exemplified the same issue by deciphering a range of problems with the infrastructure at the 
time when the 2006 law was adopted.  

The other issue is that in 2007 when the law entered into force in Bogotá and then in the rest of the 
country, is that there were no statistical data available about child crime and the child justice system… 
the information that existed was completely fragmented… the Family Welfare Institute also had a very 
set way of viewing the children. For this reason, we did not know what was needed. … [The new model] 
was based on a multiagency approach. But the separate institutions in Colombia’s criminal justice 
system are very closed… when you have all of these actors with different objectives… How to investigate.. 
How to read the law.. we drown. (Interview, independent criminal justice consultant, 27/3-2018) 

Here, the closed criminal justice institutions were noted as presenting a challenge for the 
implementation of the law. The consultant also talked about fragmented information. While 
she mentioned statistical data, this reflection could extend to the lack of conceptual clarity 
around certain child rights terms, such as recruitment and use. She continued that we can see 
the problems she highlights in Bogotá, and since the capacities and preparation are much worse 
in the rest of the country, it is not surprising that the challenges are exacerbated there. She 
personally opposed that the Law would enter into force as soon as it did, but the opposition 
evidently failed “and now we are in the mess”, she added. Some of the policy experts or senior 
practitioners echoed this concern, while others framed the distinctive transformation as more 
of an opportunity.  

So in addition to the limited resources, and the lingering habits and attitudes of the old 
paradigm, the transitional period was too short according to some. The new 2006 Child Law 
was passed and entered into force without an institutional framework in place and some policy 
experts argued that it would have been more productive to wait or even design a different 
system, despite the long debate over a new child law in congress, as the consultant above 
indicates. Even so, a senior official of the judiciary described the process as hasty. According 
to him, there was pressure from within the government, the judiciary, and some organisations 
to enact the law relatively quickly. For such a comprehensive law, a legal system needs enough 
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time to prepare, and adequate time was not allowed in this case. The institutions and actors 
were not disposed to “all of a sudden to apply principles they probably had never heard of 
before” (interview, senior court official, 5/11-2018). This interviewee has experience from both 
paradigms, and from the policy-making process before the adoption of the Child Law from 
2006.  

Some who believed that the time was indeed ripe for the new law also countered the scepticism 
by arguing that child justice is inherently defective. This idea concurs with the trajectory that 
child justice scholarship should abandon the quest to find a better child justice system (see 
Phoenix 2015). One policy expert said that child justice systems, including the Colombian 
system, are fundamentally flawed. The Colombian system aims to restore the rights that have 
been denied the child by the state, the community, or the family while at the same time 
condoning them for crimes committed because of circumstances of vulnerability, in the vast 
majority the cases. The idea to unite the reestablishment of rights with criminal justice and 
reach a solution is, according to him, impossible (interview, ministry program officer, 24/3-
2018). He indicated that his personal position reflects abolishing the criminal justice system 
for children altogether, but added that this type of criminal justice is so deeply engrained in 
western society that “I do not see that happening.” This type of critical reflection on whether 
the system should exist at all in its current form did surface in my interview study, albeit not 
too often. Most participants (practitioners and policy experts alike) focused on how to improve 
the system in its current form rather than abolishing it, reflecting what some youth justice 
studies have found in relation to the use of diversion (see Kelly and Armitage 2015). Critical 
reflections on the conditions within the detention centres were particularly common among 
practitioners, but also among policy experts in describing their mandates:  

[We are] efficiently monitoring the children that are deprived of liberty, [and] also monitoring the system 
as a whole. We did that in stages. The most serious matter is of course when children are deprived of 
liberty… There are the most human rights abuses occurring then. (Interview, ministry project director, 
22/3-2018) 

This type of comment indicates that, in furthering the implementation of the Child Law, focus 
is placed on the measures, not the sentencing process. While the critical state of the detention 
facilities prompts a development of measures not involving deprivation of liberty, it does not 
necessarily lead to a debate about diminishing criminal responsibility and increasing diversion 
from prosecution (Kelly and Armitage 2015). Judicial practitioners were in general less critical, 
and their comments often centred around ‘internal criticism’ along the line of improving 
specific measures once a child is sentenced by the court. Criticism internal to the system is also 
conveyed among practitioners working within the system in other respects, for example, family 
lawyers and social workers involved in running the programs for children from vulnerable 
territories who are deprived of liberty. To them, children deprived of liberty are generally 
thought of as victims. And while the ones I interviewed criticised the system’s infrastructure 
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and the situation of the child victims within it, they remain wedded to a discourse of a child 
justice system for these children. In other words, they did not question that certain children are 
referred to a justice system in the first place, or the existence of a system as such.  

Those interviewees who were removed from the decision-making process of applying the 
principle of opportunity, unsurprisingly, rarely dwelled on issues of judicial principles or 
criminal responsibility. In the interviews with the judicial practitioners, the discussion often 
centred around the provisions relating to the principle of opportunity. As indicated above, most 
seemed to take the position that a criminal justice process is the appropriate response for 
children associated with armed groups. I will come back to this idea in the next part of the 
chapter. UNICEF, in a comprehensive report on the 2006 Child Law, noted that the process in 
relation to the principle of opportunity (and in combination with the parallel process of 
reestablishment of rights) is one of the most complex parts of the law, and also commented that 
skilful management is key for developing this practice in relation to practitioners (UNICEF 
2007). As we have seen in the previous chapter, this development has been piecemeal and 
patchy, at best. 

7.1.2 A paradigm shift 
Rather than make a line of proposals and legal reforms along the political pathways for 
piecemeal change to aspects of a child justice system (see Case and Hampson 2019), and rather 
than attempt changes closer to institutional evolutionary transformation (see McAra 2004), a 
completely new law was introduced in 2006 that reformed the Colombian system to the core. 
It replaced the old law (the Minor Law) that also regulated most aspects of a child justice 
system. New philosophies, institutions, offices, actors, responsibilities, coordination schemes, 
processes, available sentences, programs, and guidelines made up part of this reform. This 
extract from a piece of government policy exemplifies the notion of a transition from one 
system to another as a paradigm shift: 

On the 15 of March, 2007, the child justice system began its implementation process. It is a new system 
that coexists with some of the protective measures the Minor Code left in place. It meant a period of 
transition, which posed significant challenges and a paradigm shift in justice. One of these challenges 
was to harmonise and adapt the institutional offer… a specialised, pedagogical and differentiated nature 
from that of adults… [that can] guarantee the prevalence and integral protection of their rights, 
according to the best interest of the child and restorative justice. (Document, CONPES 2009: 33) 

This extract ties into the discussion in the previous section in terms of the problems with the 
institutional set-up, and it also illuminates the ideas that informed the reform. The specialised, 
pedagogical, and differentiated intentions are echoed across interviews as well and form a 
starting point for critical reflection. Since 2007, no substantial legal amendments or clearly 
influential proposals have been made (cf. section on ‘political pathways for change’ in Case 
and Hampson 2019). However, since whole institutions (such as the Child Police for example) 
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had to be instated, policy developments have been an almost constant feature. Pilot projects 
and new programs have appeared (and disappear) every year.102 Furthermore, the involvement 
of civil society organisations and international organisations has been prominent in this type of 
reform. The Colombian Family Welfare Institute remains a key institution primarily in charge 
of overall coordination and implementation. In 2014, the Ministry of Justice took over certain 
coordination and monitoring responsibilities from the Welfare Institute (Decreto 1885 de 
2015), which has perhaps been the most notable policy change since the introduction of the 
2006 Child Law. 

As we shall see later in this chapter, the legal reform in Colombia did not manage to break with 
the old system in the way that policy makers hoped, and the practice in the new system is still 
ridden with ambiguity and contradictions. The 2006 legal reform still represents a paradigm 
shift in the way that such shifts have been conceptualised in previous research. The new law, 
for example, changed the minimum age of criminal responsibility from 12 to 14. Case and 
Hampson (2019) have posited that a change of the minimum age of criminal responsibility 
would exemplify a pronounced manifestation of a paradigm shift. One interviewee summarised 
the promise of a paradigm shift in the Colombian child justice this way: 

I helped to write the new Child Law in this country. And one of the responsibilities was precisely to build 
up a criminal justice system for children. We hoped to create a very different system to that of an ordinary 
prison-centred system, that controls the bodies and lives of these children from a punitive and danger-
oriented [“peligrosista”] perspective. Our aim was that children who infringe the criminal law could 
have possibilities through an academic educational project… an alternative. Not only be trained for 
work but… for life. Opportunities in higher education, culture, and recreation as well. And to be able to 
build emotional resilience and form self-protective ties. (Interview, child justice consultant, 23/4-2018) 

In this interview and others, the shift is presented as going from a mixed model between 
welfare-oriented and a punitive (as in the punitive turn version) child justice to a rights-based 
model with a restorative and protective focus above all else. Previous research has 
conceptualised child justice in terms of paradigmatic models, or dominant strategies 
permeating systems at different periods in times (see Case and Hampson 2019, Goddard 2014, 
Gray 2013, Haines and Case 2018, Kelly and Armitage 2015). However, while scholars land 
in concepts such as ‘paradigm shifts’ when a certain approach clearly animates and infiltrates 
law and policy (risk factor prevention, for example), no model has fully permeated structures, 
strategies, and processes within a child justice system in practice. Moreover, reforms along a 
political trajectory tend to be more rhetorical in nature and form part of the effort of legitimising 

 
102 For example, a 2017/2018 initiative of the Bogotá district, the program “Cuenta hasta diez” was implemented 
with the goal of teaching children (who already were offenders or who were deemed ‘at risk’ of involvement in 
gang or criminal activity) about the negative consequences of actions through training in emotional regulation and 
social skills (see website of Secretariet of Security and justice, Bogotá (Secretaría Distrital de Seguridad, 
Convivencia y Justicia): 
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=&ved=2ahUKEwjJ6JLQiPfyAhXQCR
AIHRqmBocQtwJ6BAgNEAM&url=https%3A%2F%2Fscj.gov.co%2Fen%2Fseguridad-y-
convivencia%2Fcuenta-hasta-diez&usg=AOvVaw0hXp_m5WWKeSEvE3NJM-6E last accssed May 2021). 
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and reinforcing the penal state (see McAra 2017). Swidler’s (1986) settled lives theory can give 
us an indication of why a transition halters. In the case of Colombia, the shift concerned both 
law and practice. 

In 2014, in relation to the increased coordination role of the Ministry of Justice and following 
a new set of guidelines by the Ministry, a report was published to reinforce the change, entitled 
“Towards comprehensive protection and restorative justice”. This report aimed to clarify the 
different nature of the child justice system: “[This] study… is a product of the effort made by 
the Directorate of Criminal and Penitentiary Policy and aimed at building on fundamental 
conceptual elements, explaining the differentiated and restorative essence of the system” 
(Ministry of Justice 2015: 11). A chapter in the report is entitled “A change in paradigm” where 
the current child justice system (i.e. the one started in 2006) is discussed as a complete break 
with the previous Minor Law system (2015: 85). This claim in the report is based on a 
distinction between three different theoretical models of child justice: ‘classical’, ‘tutelary’, 
and ‘rights and rule of law-based’. According to the Ministry of Justice report and many 
interviewees, the Minor Law system incorporated the classical and tutelary model, while the 
2006 Child Law system is based on rights and rule of law. In contrast to other typified models 
of justice identified across the spectrum child justice systems (see McAra 2017: 942, Kelly and 
Armitage 2015, Winterdyk 1997), the Ministry’s models are arguably simplified and 
incoherent in themselves (see McAra 2010, Muncie 2008: 14). The classical model refers 
largely to Just desserts or ‘justice’, and tutelary to an early version of a welfare model (see 
Muncie 2013: 43). The new model especially is underpinned by several penal ideologies and 
philosophies on personhood, whichis thus at odds with the intent to unify the system under one 
paradigm.  

Towards a hybrid model 

The hybrid nature of child justice is not unique to Colombia. Case (2018: 184) wrote that 
punitive approaches (following the ‘punitive turn’), practical risk management, and protective 
‘child-friendly justice’ have varying degrees of influence in different countries. A child-
friendly justice, based on child rights in turn, paints an ambiguous picture in terms of principles 
(McAra 2017, Haines and Case 2018). The idea of using a child rights framework as a unifying, 
or at least a benchmark, ingredient to improve child justice has nonetheless been proposed 
(Arthur 2016, Kilkelly 2008, Liefaard and Kilkelly 2018, Muncie 2008, 2013). In a 2013 report, 
the Welfare Institute framed the paradigm shift as a ‘children first’-approach and highlighted 
critical issues such as participation. However, it became clear throughout the report that a 
‘children first’ approach mainly meant the incorporation of restorative justice model:  

Unlike the old Minor Code (1989), in which the child was a passive subject… the child justice system 
proposes a comprehensive approach that involves not only the child’s criminal responsibility, but also 
the participation of the victim, his family and the community, as parties affected and co-responsible 
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actors. The victim can participate in all stages of the process and demand full reparation. (Document, 
ICBF 2013: 18) 

A 2015 Ministry of Justice report specified that rights-based child justice includes child 
protection, but such protective measures that involve and respect children’s agency and 
participation. This idea coincides with what scholars have claimed, that in child rights-based 
justice, participation of the children must be the most important consideration (Kilkelly 2008). 
Child rights-based justice also places principles of rule of law (legal procedural guarantees and 
so forth, i.e. similar to an adult system) in the centre (Ministry of Justice 2015: 85-95). The 
report pinpointed global child rights development as the key influencer (see Freeman 2012), a 
notion that was also echoed by interviewees. However, with a mixed model based on child 
rights, questions on how to overcome conflicting elements in the implementation of child 
justice remain unanswered. The restorative justice model, while perceiving children as rights-
bearers, sets out to label the child as an offender and the interventions therefore centre around 
inflicting shame and reforming the child towards inclusion. For children who are also victims, 
this approach is particularly problematic. The principle of opportunity reflects this problem. 
While the international policy idea conveys that children associated with armed groups are 
victims, the national legal framework more clearly gives priority to the offender label. While 
seeming to be highly compliant with the international child rights law, the reform and progress 
lies in going from a punitive justice to restorative justice, not towards diversionary justice. The 
child victim-offender thus continues to be criminalised. 

Transition in law: the 2006 Child justice system  

A rights-based approach within child justice can have a foothold in several different ontological 
assumptions in relation to personhood and intervention (McAra 2017: 942). As we have already 
seen, the discourse in the new law is sweepingly rights-oriented. The system should be of a 
pedagogical nature and differentiated from the ordinary system, and comprehensive protection 
and restorative justice are presented as the main objectives.103 Other prominent child rights such 
as best interest of the child and participation also feature. As discussions about a rights-infused 
child justice reflect, the Child Law of 2006 cannot easily be categorised as based on one 
theoretical model with compatible assumptions of personhood and intervention (see Goldson 
and Muncie 2012, McAra 2017), although this multiplicity is contrary to what documents such 
as the Ministry of Justice report present (Ministerio de Justicia 2015). Most models (Just 
desserts, Welfare, Restorative, Desistance, Diversion, see McAra 2017 and the table in Chapter 

 
103 The protection rights refer to the rights of the child to be protected from physical and mental violence, neglect, 
and certain acts like torture, exploitation, sexual abuse, arbitrary detention, and unwarranted removal from 
parental care, among others. Taken together with the provision and participation rights, the more general meaning 
is that the child has the right to life, survival and development, and protection from all forms of maltreatment 
under article 6 of the CRC. ‘Development’ should be interpreted here in its broadest sense and encompass the 
child’s physical, mental, spiritual, moral and social development (CRC article 27 para. 1, CRC Committee No. 
13, para. 61). 
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4) see the child as a bearer of rights or entitlements, albeit with different implications. 
Protection from maltreatment and neglect and the right to development are associated with 
welfare, desistance or diversion models. Rights to education or vocational training could fit 
with most models as well, except perhaps for the Actuarial- and ‘Just desserts’-associated 
models, which both take a punitive turn..  

Colombia’s Child Law include all the provisional rights, including the right to due process, that 
fit within the ‘Just desserts’ model. While the actors of the system should be specialised in 
child justice, many transfer straight from the ordinary justice system, and perhaps not 
surprisingly, inherently punitive elements spill over from the ordinary criminal law system in 
relation to sentencing (see Article 177-178) for example. Although the Law in general focuses 
on the rights of offending children, the “need of the community” (Article 178: 2) is presented 
as a factor that justifies harsher sentences. Several of my interviewees drew the attention to this 
particular article in relation to discussions about their experiences of the nature of the judicial 
process. Other aggravating factors, presented in the same article, are if the child does not plead 
guilty, fails to promise to not engage in criminal activity again, or has violated sentences/court 
orders previously (Article 178: 3-5). Depending on how these provisions are interpreted, they 
can be described as having different underlying assumptions. Or rather, depending on the views 
of childhood, the provisions may be interpreted in a different way. Views of a child as rational 
and responsible may be associated with the potential for forgiveness if a child confesses and 
commits to change. Alternatively, the text in the provisions could present a child as self-
determining with potential for redemption if they confess and commit to change. Or the 
provision may even imply that the child is adaptable, if they will confess and commit under the 
right regulatory framework and practices. The provision could also potentially reflect the view 
of children as dangerous unless they confess and commit, and the future risk of offending is 
diminished if they do. 

One interviewee’s reflection on the restorative objective of the system particularly illuminates 
the difficulty of consolidating overall transition in law:  

They can be punished as offenders and at the same time given something they would have been deprived 
of if they did not enter the system. And then on the side we have restorative justice. Well, it is not exactly 
on the side. It is linked [with the process] but not apart. The system has a restorative approach where it 
is recognised that the damage caused can be repaired... and attempts are made… Within some of the 
centres [detention centres for children] they have started with restorative processes. (Interview, director, 
NGO/state agency, 26/3-2018) 

This quote shows that the practitioners have tried to adapt and incorporate the new restorative 
principles in parallel with other principles and more entrenched practices. This adaptation must 
be navigated within a system with a dual function (the judicial function and function of re-
establishing previously violated rights). In turn, adaptation opens up for further ambiguity and 
problems.  
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The child justice system has an advantage in the law, that any child who comes to the system has to go 
through two processes. An administrative process that is for the restoration of rights. And a criminal 
one. So I, as a practitioner, on the one hand know that your rights have been violated, and we will aim 
to restore your health, education, and all the guarantees that you have not had, we will try to ensure you 
have them. But at the same time, we punish you through a parallel process in the system. What happens? 
First, and it is a bit perverse, that a child has to get to the point of committing a crime for the state to try 
to guarantee the rights. (Interview, program director, international organisation/state agency, 12/3-2018) 

This quote demonstrates a few points. For one thing, the interviewee highlights the ambiguity 
in making restoration of rights and protection an inherent part of a criminal justice system. Her 
own reflection was also ambiguous to some extent. She first described the process as an 
advantage and then expressed the view that the state has a very imperfect situation on its hands 
when these children (she also explained that almost all children within the child justice system 
are very disadvantaged and vulnerable in different aspects) attract the attention of the state for 
committing crimes. The dual nature and various objectives pertaining to different models of 
the Child Law creates problematic paradoxes and affects the view and treatment of potential 
child victims of recruitment and use.  

A main problem is that the underlying assumptions of personhood are not cohesive, which is 
especially visible in the wording in the Article 175 and the principle of opportunity for children 
involved with armed groups. The child is presented as potentially good (restorative elements 
and potential for forgiveness). The interplay between structure and agency clearly informs the 
article: the principle can be applicable if it is possible to link the basis for the child’s decision 
to participate in crime to the “social, economic, and cultural conditions of his or her 
environment” (Article 175:1). The perspective of the individual as a product of social 
encounters also informs the article: the principle is applicable if the situation of “social, 
economic, and cultural marginalisation did not allow the adolescent to have other alternatives 
to develop his personality” (Article 175: 2). The principle of opportunity is, accordingly (and 
as we have already seen in Chapter 6.2), subject to much disagreement and inconsistency. In 
my interviews, the prosecutors viewed the principle of opportunity as an exceptional measure 
and separated clearly between the type of armed groups, rather than focusing on the nature of 
the behaviour or a child’s circumstances. Children associated with groups that recruit children 
in the traditional sense (that is, the child has lived with the group) were given foremost 
consideration under Article 175 by the interviewed prosecutors, which may be considered a 
implementation flaw rather than a problem in law. As we also have seen in the previous chapter, 
the conceptualisation of armed groups, recruitment, and use is also subject to much 
disagreement within the transitional justice and peacebuilding legal frameworks, and the 
prosecutorial position is not only a problem in practice.  
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Differentiating policy  

In line with the principles in Article 140 of the Child Law, a guide by the Colombian Family 
Welfare Institute from 2013 states that the child justice system is based on an “accusatory 
criminal procedure… [but that it is] a differentiated system to the criminal justice system for 
adults in the sense that application… by authorities and specialised bodies of the criminal law” 
(ICBF 2013: 7). The guide also however indicates that this process simultaneously must be 
guided by these three objectives: “i) conflict prevention” (preventing child crime, but it is also 
stipulated that it goes hand in hand with rights); “ii) restorative care and justice”; and “iii) social 
inclusion” (reintegration) (ICBF 2013: 7). These objectives are formulated in terms that differ 
to some degree from the law. The restorative and social inclusion objectives are included in the 
Law as well. Conflict prevention is not mentioned at all in the Law. It is conceivably borrowed 
from the wider national policy on security, where conflict prevention features in relation to the 
functions of the police.  

Similarly, a 2009 report from the Council for Economic and Social Policy included that an 
increased focus on crime prevention should make the child justice system “more coherent”. 
The significance of the reference to crime prevention as a solution to a hybrid system is 
noteworthy, as this idea more readily reflects the type of risk-prevention paradigm shift 
observed in the UK following the legal reform of 1998 (see Case and Hampson 2019, Muncie 
and Goldson 2006, Souhami 2009). These ideas are further analysed in the next section. 

7.1.3 Safeguarding or masking punitiveness 
The principles and objectives in the 2006 Child Law point to adaptive responses grounded in 
ideas of the child as a bearer of entitlements and a product of experience, in addition to being 
rational and responsible as per the restorative model. These strong principles and objectives 
may be undermined by working practices and gatekeepers (see McAra 2012). Answers to the 
question of why transition falters, and why practices in relation to children associated with 
armed groups remain discordant, are likely to be found in a combination of factors. Phoenix 
(2015) wrote that the ‘youth justice system approach’ assumes that shape and transition are 
ultimately determined by government policy. Explanations are better sought through the study 
of the changing political climate and different occupational cultures (in which government 
policy plays a role) (see McAra 2004). The relative power and roles of different institutions 
and actors, contradictory institutional priorities, and social actions of individual actors can 
furthermore theoretically inform the explanations (Phoenix 2015). Before exploring 
explanations on transitions related to the criminal justice responses to children, specifically 
those associated with organised armed violence, this section will examine reflections by actors 
in the Colombian system on the influence of the wider political climate.  
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A counterintuitive punitive system 

Child justice scholars have argued that talking in terms of punitiveness obscures more than it 
reveals (Field 2007, Phoenix 2015). Punitive populism is nonetheless a familiar term that 
emerged in most of my interviews, conceivably corresponding to the definition as developed 
by Bottoms (1995). There is a collective notion that “a punitive culture” poses a threat to, 
infiltrates, or is inherent to an otherwise non-punitive child justice. These three categories of 
how punitiveness is understood all seem to be based on the assumption that the whole idea of 
a separate child justice system is to rehabilitate, restore, and include child offenders, in contrast 
to the adult system where such aims tend to permeate only one of many phases. One 
interviewee for example stated that principles of “retribution” and “deterrence” are core 
elements in the concept of punitiveness, but these principles are completely at odds within a 
child justice system (interview, desk officer, international organisation, 13/11-2018). As we 
saw in the previous section, this assumption does not necessarily tally with the international 
child justice framework. Objectives such as proportionality to the committed office and the 
needs of society included in the child rights instruments leave room for punitiveness, as 
understood from the interview.104  

One category of punitiveness that is perceived of as an ‘outside threat’ to the justice system is 
the general call of the public and/or politicians for more punishment or more deprivation of 
liberty. Such calls are commonly connected to the notion that nothing else seems to be working. 
These calls for more punishment were heavily criticised my interviewed among policy-experts.  

Oh yes! Imprisoning children and all the way to the death penalty! In certain cities, where children are 
used especially in micro-trafficking, which also generates thefts and robbery, it has triggered a very 
angry reaction against the children. But this comes to light especially when there are presidential 
elections… (Interview, in-house consultant for a state agency, 23/4-2018) 

This interviewee suggested that because of the long-term experience of general insecurity and 
exposure to armed conflict practices, many civilians have little patience when confronted with 
petty crime. The presidential campaign was in full swing in 2018 when some of my interviews 
were conducted, and many noted that the politicians seem to capitalise on frustration and fear 
of crime, which is predictable, because tough-on-crime and mano-dura lines have occupied 
politics during the last couple of decades. The tendency also transpires in other countries of 
Latin-America and beyond (see Unger 2009). In Colombia, the tendency is not only directed 
at child-crime or crime in general, but also to the armed groups and armed conflict.  

But despite that Bogotá is left-wing... It is absolutely radical and very punitive… People cannot live if 
they are insecure. The traffic is terrible, the pollution is terrible, but the insecurity is unbearable. It 
generates a reaction. And it is not from one [presidential] candidate or another. It is an overarching 

 
104 Beijing Rule 17.1(a) states that “the reaction taken shall always be in proportion not only to the circumstances 
and the gravity of the offence but also to the circumstances and the needs of the juvenile as well as to the needs 
of the society.”  
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problem. And trickles down to the judges. Some of them have personal experience as well... They have 
been robbed or something by a child. For example, in Cali, there are neighbourhoods where it is so 
common. The hate towards these children runs deep and strong. (Interview, child justice consultant, 
27/3-2018) 

This interviewee portrayed this type of punitiveness in Colombia as something extreme, 
independent of the political camps. Personal experience with crime, she claimed, spurs this 
wider punitiveness, or populism, which subsequently affects the practitioners in the system. 
Such notions are tied together with criminological research on penal populism (see Tham 2001) 
and on reactions to youth gangs and how easily criminal children and young people perceived 
as threats are demonised (see Cohen 2011, Estrada and Flyghed 2013, Goldson 2011, Muncie 
2009, Smith 2011). 

The second category of punitiveness identified by interviewees is that of internal policy 
demands from above or within. What they mean is that, while the law is free from punitive 
ideas, there are those working with the systems who challenge the objective and call for another 
type of justice.  

Well, here in [her city] it seems that some are doing something to develop it and institutionalise it [the 
system] and figure out what should be done… But so are the ones who talk about increasing penalties. 
They are saying it is necessary to increase the penalties for these children because what is happening 
does not work. It is very complicated, because we have the Child Law… and I think it is a very good law, 
and there are people who say that the system does not work and so we need to change the law. But I 
believe that the procedures brought by the law should be improved instead of scrapped. (Interviewee, 
local state officer, 16/11-2018) 

Here, the interviewee implied that calls for increased penalties (by which she meant longer 
sentences often involving deprivation of liberty) are ill-founded. The general idea that a large 
part of the wider Colombian community is calling for harsher sentences for child offenders, 
and that this (to varying degrees) influences the child justice system was a common position 
among my interviewees. The idea also included the notion that the Law in itself or practitioners 
or experts can resist the punitive influence. One interviewee, for example, said that there are 
those who wanted to lower the minimum age for criminal responsibility, for example, but that 
“those of us who really know the Law and the system will definitely defend it” (interview, state 
agent, local government Bogotá, 9/4-2018). This notion is supported by the fact that, since 
2006, there have been no major changes in policy and law. On a somewhat less confident note, 
another interviewee commented that “there are now plenty of tensions, some judges have begun 
to understand, others not” and that the “traditionalists want to criminalise, they think that 
works, and if you add the political tensions...”, indicating that it is not surprising that there is a 
gap between law and practice (interview, program officer, international organisation, 18/4-
2018). She furthermore agreed that “there are very knowledgeable people” that safeguard 
against punitiveness. Also, some senior officials working more generally with implementing 
justice seemed to think in terms of punitive populism and resistance from within the system:  
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[Our] long-term plan of how to improve aims to guarantee the rights of children… [consists of] training 

process [of practitioners], improving the restorative justice infrastructure, among other things to fulfil 
the purpose of the system. The policy decisions are based on empirical evidence and not of punitive 
populism. We are collaborating across state agencies… to work to improve the rights-based approach… 
From the criminal policy of 2012, clear lines were created on how to orient the formulation of criminal 
policy within... a comprehensive child justice system. And we now know… We are very clear on that 
severity of penalties for children is not the way… The ministry’s position is currently against punitive 
populism that has grown the last few years… (Interview, ministry program director, 22/3-2018) 

The ideas expressed above fits with what other studies of youth justice systems have found. 
Practitioners balance and negotiate competing principles and demands to transform internally, 
rather than according to general policy demands from above (Case and Hampson 2019, McAra 
2004). In turn, the negotiated everyday practices animate, produce, and reproduce themselves 
(Henry 2012). As I have noted previously, rights-oriented norms embedded with policy-
oriented professionals seem likely to survive resistance from other practice cultures (see Henry 
2012). 

The inherent punitive idea 

The third category of punitiveness is that which is completely internal to the system. This 
position does not expect the law or the system practitioners to safeguard and resist punitive 
populism. One interviewee explained that her broad understanding of punitiveness is practices 
resulting in longer custody sentences, and not only assumptions about ‘Just desserts’ or the 
idea of safeguarding wider society:  

It comes down to the punitive culture that exists in the system. A punitive culture means that prosecutors 
and judges prefer to punish in a way... here there is also a perverse logic [at play]. They believe that 
they will guarantee children’s rights [with more intervention in form of harsher sanctions]. They prefer 
that a child is deprived of freedom because then he will have education, food, shelter. (Interview, 
program director, international organisation/state agency, 12/3-2018) 

As Kelly and Armitage (2015) found in their study on different forms of diversion, diversionary 
efforts from practitioners can lead to more intervention because of diverse conceptual 
understandings. The interviewee quoted above said that the type of punitiveness she observes 
encompassed welfare assumptions of saving or rehabilitating a non-rational child. However, 
she also added that “this perverse dynamic obviously makes the system lose its purpose, which 
is pedagogical, restorative, etc.” Her words suggest that she believes that another type of 
pedagogical welfare is not punitive, and a non-punitive child justice can exist. Another example 
of the approach that child-justice system and punitiveness are inherently intertwined can be 
found in a 2015 report by the Ombudsman’s Office: 

We are faced with a normalizing language, carefully adorned in the technical guidance documents 
formulated by the Family Welfare Institute through the use of expressions such as “differential 
approach”, “rights approach ”,“ best interest ”,“ pedagogical model ”, among others, that hide and 
mask arbitrary exercises of power that are exercised against adolescents in conflict with criminal law… 
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the presence of these concepts in official documents seems to be reduced to… pure ornamen. (Document, 
Defensoría del Pueblo 2015: 17) 

The Ombudsman takes a critical position, which is uncommon compared to many of the 
international organisations or state agencies. Combining protective, welfare ideas with the 
concept of punitiveness suggest that the Law and practitioners are masking punitiveness rather 
than safeguarding against it, something that youth justice scholars have warned against (Bernuz 
Beneitez and Dumortier 2018: 38, Goldson 2018: 210, McAra 2017). The mention of “arbitrary 
exercises of power” and ‘ornamental’ language, on the other hand, could be interpreted as a 
manifestation of the stark contrast between practice and the objectives in the law. However, 
this mention also suggests that the rights-based language is used to continue condemning and 
responsibilising children. Rather than safeguard or contrast a punitiveness, the objectives are 
normalising, or masking, child justice, indicating the position that child justice in itself 
punitive.  

On the whole, the perception that the guiding principles and objectives are not panning out in 
practice more frequently emerge across policy and interviews than do critical notions about the 
inherent punitiveness of child justice. Policy experts working within the system often focus on 
the hollow protection offered in the law in a society ridden by paradoxes on all fronts. 
Colombia’s Law appears aligned with the UN’s model law on child justice, in which it is 
expressed that a hybrid model of child justice is unavoidable, and that a consideration of the 
protection needs of the community is necessary (UNODC 2013: vi). This acknowledgement 
makes it difficult to pinpoint a gap more explicitly and may thus even discord with many policy 
experts’ own notions.  

The idea of a gap in relation to practice is moreover hardly unique to Colombia. In the case of 
Chile, for example, a reform towards a rights-based model105 seems to have brought about a 
higher rate of children deprived of liberty (Beloff and Langer 2017), which would tally with 
the suggestion that the rights-infused language in the Colombian Law is purely ‘ornamental’, 
in the sense that a rights-model (often called child-friendly justice or children-first approach) 
would imply less deprivation of liberty. At any rate, dividing child justice into two camps of 
non-punitive and punitive, as seems to be the tendency among child justice experts in 
Colombia, risks masking a myriad of theoretical inconsistencies that affect practice. In the 
following part of the chapter, some of these affected practices will be examined. 

 
105 Chile reformed similarly to Colombia, in that it aimed to replace the old tutelary with due process and child 
rights models (see Beloff and Langer 2017).  
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7.2 Transition in practice 
In this part of the chapter, I analyse the various positions taken by three categories of child 
justice actors, namely operational practitioners, judicial practitioners, and policy experts, in 
relation to system dynamics and children associated with organised armed violence. The self-
assigned roles they play in the transformation or in the entrenchment also form part of the 
analysis. Their reflections and particular experiences (both in general and in relation to each 
other) will be coupled with a discussion on the contradictions and ambiguities, thereby 
permitting insight into the challenges, drivers, and opportunities for development. The gap 
between law and practice is a theme that runs through these analyses. The three categories of 
practitioners’ different (sometimes competing) relations and interpretations of the objectives is 
another factor that explains why actors of the system do not fully commit to diverting children 
associated with armed groups from the system, as would be preferred by policy.  

If I [as a child] enter the child justice system, … I would expect to be protected. But in practice, the third 
most implemented sanction in the system is the deprivation of liberty, for crimes such as theft, for 
example. Then one could hardly say that my protection is the first priority.. Here, the balance between 
the criminal and rights guarantee or comprehensive protection is very disproportionate. The punishment 
prevails... the punitive gaze, over the guarantee of rights. The application of… restorative justice is 
minimal. (Interview, program director, international organisation/state agency, 12/3-2018)  

I include this summary to provide an example of an ambivalent view held by a policy expert. 
The phrase “punitive gaze” is a signal that many practitioners might be stuck in the old 
paradigm or entrenched in a more settled culture. 

7.2.1 Operators and paternalistic entrenchment 
Colombia’s old child justice system embodied much of the criticism around the ‘politics of 
failure’ debate, and concerned the inefficiency and uncertainty of rehabilitation-oriented 
practices within the welfare paradigm (see O’Malley 1992). In interviews, the type of welfare 
associated with the 1989 Minor Law was described as overly paternalistic (see also Muncie 
2013) and representing the view of children as ‘becomings’ rather than agents (see also Corsaro 
2005, Jenks 2005). In the English and Welsh contexts, early welfare phases produced “a 
‘widening of the net’, a ‘blurring of boundaries’ and a ‘diversification of penality’” and that 
there was “a substantial increase of children removed from their families and communities and 
placed either in residential care or custodial detention” (Goldson 2020: 322). Colombia’s 2015 
Ministry of Justice report indicated, in a similar fashion, that the old “tutelary-model” 
manifested itself in practice as “punitive and without limits or guarantees”, with lengthy and 
undefined custody and care-measures (2015: 89).  

One interviewee commented that the judges as well as the lawyers and social workers running 
the detention centres in the old system worked according to the mantra of “poor little children”. 
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They believed that a child’s needs in life could only be met if “they were removed from the 
street” and deprived of liberty. Among such children were those who did not comply with 
“society’s or the church’s view of well-behaved, pure children, and who were different and 
showed... unwanted tendencies.” The interviewee explained that the old system stood for a 
view of child offenders as “peligrosista”, meaning that the child offender is potentially 
dangerous (interview, child justice consultant, 23/4-2018). The category of practitioners who 
worked within or were contracted by the Colombian Family Welfare Institute held this 
paternalistic attitude which clearly reflects the perception that children lack human agency and 
are therefore ‘at risk’, and thus simultaneously ‘risky’ or dangerous (see Denov and Akesson 
2017). This perception can shape child justice systems (Dumortier 2018) 

This perception was heavily criticised by civil society and by international organisations, 
because it clearly did not comply with international child rights. The lack of support in 
international policy and the lack of systematised information and research prompted many 
policy makers, including some practitioners, to call for a new system, as we saw in the previous 
part of this chapter. Among the practices associated with the old system, the old-style 
reformatory welfare approach is easily distinguishable, since a key aim was to reform 
children’s flawed identities. The notion that some children are flawed (i.e., not pure) stems 
from religious influences in Colombia. These ideas partly fits with the more modern notion of 
a Desistance model, that with the right kind of support and intervention, children can 
reconstruct their identities and desist from crime. Furthermore, practitioners’ portrayals of 
some children as dangerous individuals, according to the interviewees, typify the view on 
personhood associated with the Actuarial model. Interventions under this model are connected 
to managing and preventing risk. The option of early intervention and lengthy incapacitating 
stays in prisons or homes, according to the law, thus fits with this perspective. As we will see 
in this chapter, the actuarial view did not end with old system. 

The 1989 Minor Law did not regulate the situation of children being associated with armed 
groups, nor of children who dissociated themselves from armed groups, even though the 
concept of ‘victim of recruitment and use’ has been part of Colombia’s Criminal Law since 
1997. This oversight was highlighted by interviewees as one of the reasons that such children 
still are treated as offenders or as ‘abandoned’ children in risky situations, and driving the 
practice of referring them to closed detention centres or protective housing. Another 
interviewee, reflecting on the old law and its orientation for child victims of recruitment and 
use, talked in terms of the old-style welfare, desistance, and actuarial justice. The interviewee 
reasoned according to the way the practitioners of the old system thought and worked: “it 
mattered less if you were a victim or an offender then… they were of the kind of children that 
[belonged] in state care” (interview, program director, international organisation, 12/3-2018). 
There were, in many cases, few differences between semi-open social care homes and child 
prisons. She recounted that sometimes child offenders and non-offenders were institutionalised 
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together and that the big difference was if you as a child committed a very serious crime, you 
would be sentenced as an adult. In some cases, she said, for various reasons, children ended up 
being placed in adult prisons. 

Operators and children’s agency 

While many interviewees maintained that the new 2006 Child Law is progressive and 
comprehensive with respects to child rights and the child justice system, the criticism against 
the transition in practice has been considerable and multifaceted. The overall perception of a 
broken promise is best summarised by the following comment:  

Pay attention to everything with the paradigmatic change that came with the Child Law. You know that 
with the CRC, a comprehensive protection paradigm was established. The CRC came out in 1989 and 
the Minor Law… that governed everything for a long time in Colombia was the exact opposite of the 
CRC. But the Child Law adopted everything from the CRC, one hundred percent. In fact, to me it seems 
like a very beautiful and well-drafted law, and very useful in the sense that it has everything one could 
want for a [child justice] system. But what I do feel is that many of the actors in the system are frozen in 
the old system and have failed to make that paradigm shift in their heads. (Interview, state agent, local 
government Bogotá, 9/4-2018) 

Despite the break with the old law, some of the same attitudes and the way they permeate 
operational practices are reported to continue. There is wide disagreement about the extent of 
this faltering transition among the various subcategories of professionals. The interviewee 
above referred to judicial practitioners and operators being ‘frozen’ in the old system paradigm. 
However, the subcategories of professionals that were identified as being the ones who were 
‘frozen’ varied widely as well.  

Many interviewees, both policy experts and judicial practitioners, focused on the practitioners 
employed and contracted by the Family Welfare Institute when describing the lack of transition 
in practise. One pointed out that the practitioners who ran the care and detention centres were 
often religious charities and had ample discretion, and their opinions varied from viewing 
offender children as deserving of pity and in need of welfare care to understanding them as 
unclean and in need of punishment (sometimes physical). She also claimed that the Institute 
“was forced to better regulate and control the practitioners and the practices in the detention 
centres” with the new Law (interview, child justice consultant, 23/4-2018). What she said here 
suggests that she thinks that the attitude did change when the old system was reshaped. 
However, she went on to comments:  

The same ones who ran the protection centres for ICBF [the Family Welfare Institute] in the past, are 
the ones that run the institutions today. Most are religious operators with the mantra of poor little 
children... also like passive. It is a system that pities the children or make them behave under a strict 
almost militant psychology rule… The quality of labour training or academic education is extremely 
poor, because it is not their interest. (Interview, child justice consultant, 23/4-2018) 
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In contrast to what she had previously indicated, this longer quote suggests that the change in 
attitude was not straightforward. The Ombudsman’s Office dedicated two reports to the “crisis 
of the child justice system” referring explicitly to the violations of human rights occurring in 
the child prisons (Defensoría del Pueblo 2015 and 2017c). These reports, in line with what the 
interview conveys, described the historical set-up in which the detention centres were 
sometimes run directly by the Family Welfare Institute and sometimes by contracted external 
private charities or organisations. The degree of regulation or oversight has varied, but 
substantially increased with the introduction of the 2006 Law. However, austerity measures 
and uneven funding from governments have forced the Institute to rely on the private operators 
to a larger degree than had initially been the plan, which makes it difficult to oversee the 
detention centres in the way the Law stipulates. As the quote above also reflects, the operators 
of the centres often had a Christian affiliation and were not likely to share the same underlying 
views of offending children, punishment, or education as the Child Law did. In turn, those 
operators might have undermined basic entitlements that the new system was created to 
guarantee, a notion that is supported by the analysis in both reports by the Ombudsman’s Office 
(Defensoría 2015 and 2017c). The lack of respect for children’s agency and voice was a great 
concern in relation to especially the contracted operators. 

Although the operational practitioners were not perhaps central in relation to how the 
population of children associated with armed groups were treated in the system, they are 
reported to have contributed to the continuation of obscuring or veiling the phenomenon. Some 
interviewees pointed out that there was no incentive for operators to pay attention to, or 
question, the circumstances of any particular case or the legitimacy of the sentence in terms of 
criminal responsibility once a child was sentenced. A senior prosecutor explained the issue in 
relation to the operators in the following way:  

They are very reluctant to talk, those kids. Sometimes they talk only when the hearing is over and the 
judge has asked them over and over but they remain quiet. But then when they are sent to the operators 
and time passes maybe, first then is when they want to talk. But do they [operators] listen to them? I 
think not in most cases… (Interview, senior child prosecutor, 26/11-2018) 

This account reflects the point that even if the judicial actors grasped the Child Law’s principle 
that children must be listened to, the operators of the centres did not necessarily do so. And 
according to this prosecutor, those operators also had a vital role to play particularly in cases 
of child victims of recruitment and use. She repeated that it was extremely difficult for a child 
to reveal information about their recruiter; the culture of secrecy that has formed the child 
during the time of involvement with the armed group, including the lack of trust in public 
officials, is hard to overcome. Enough time away from the group and the type of trust that can 
be built between a child and an operator that sees the child every day may encourage revelation 
of information. The operator is however not always likely to process the information in terms 
such as ‘victim of recruitment and use’ and may therefore not report it further. This prosecutor 
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also pointed out that the private operators of centres were paid to have children sent to them 
and thus had an incentive not to report information that may have gotten a child released.  

Another interviewee commented that she visited a child prison and spoke with a boy who 
mentioned he was from rural Cauca, something she thought was peculiar since he was being 
held in a centre in Bogotá. When she inquired further, he revealed he had been part of FARC-
EP, something that was common knowledge in the centre. Before the case was re-examined by 
a judge per her request, the boy escaped during a home visit (interview, state agent, local 
government Bogotá, 9/4-2018). This account fits with the quote by the senior prosecutor above, 
especially considering that the information seemed to have been known by the operators of the 
centre without them taking action. Coupled with the suggestion that part of the operational 
culture is stuck in the old justice paradigm since some of the contracted organisations and actors 
are the same, this story suggests that child victims of recruitment of use, once in the system, 
stay there. 

7.2.2 Insecure judicial practitioners 
Writings about child justice systems generally focus very little on decision making by judicial 
practitioners. The tendency is instead to focus on the general policy development and political 
rhetoric on child justice strategies and the correlation with outcomes such as incarceration rates. 
A more recent but less common theme explored in scholarship is the occupational culture 
among practitioners in charge of enacting policy reforms (see Armitage et al. 2016, Souhami 
2012). This research tends to focus on practitioners involved in the post-sentencing service 
delivery phase rather than the judicial culture (cf. Field 2007). Reports on and evaluations of 
the Colombian system, however, have concerned general child justice policy in relation to 
incarceration or recidivism rates (CONPES 2009, Defensoría 2015 and 2017c, Independent 
evaluation report 2017), and these reports are thus in line with the former type of scholarship 
mentioned. More fine-grained examinations of specific roles and cultures of judicial 
practitioners rarely feature.  

Somewhat at odds with this tendency, the policy experts interviewed in this study often pointed 
to judicial and prosecutorial cultures as important spoilers of change. The particular focus on 
the principle of opportunity strengthens this notion because those decisions lay first and 
foremost with prosecutors and judges.  

[T]here is no specialisation of judges or prosecutors… Let’s say the Law was formulated very well but I 
don’t believe there is specialised institutional capacity to operate. We have been 10 years in the transition 
where some prosecutors or judges are specialised, and others are not. The gap is serious. We still have 
a lack of specialisation in procedures, institutions and staff as such to apply the code. (Interview, 
program director, international organisation/ state agency, 12/3-2018) 

This comment signals the presence of a gap between law and practice, and a lack of 
commitment, especially in terms of specialisation. Arguably, this gap has to do with a lack of 
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resources and is also a matter of attitude and entrenched culture, as the interviewee explained 
that prosecutors rarely consider alternatives, or diversion from criminal justice, as a first 
attempt. Child rights are not part of their everyday discourse. Other policy experts highlighted 
the role of judges since they, especially, are supposed to be guardians of child justice and rights 
in the 2006 Child Law. Similar to the analysis above, judges are portrayed as being stuck in 
the old paradigm. Some make decisions as if the children were adults, and they do not have the 
child-rights “vision”, as one interviewee put it (interview, program director, NGO/state agency, 
26/3-2018). This attitude in judges reflects a combination of an unwillingness to internalise the 
new objectives and a lack of resources for proper training or time dedicated to cases. Many 
also commented that some prosecutors or judges were forced to work in a manner that did not 
permit a genuine focus on child issues. Insufficient funds for operations in general, a heavy 
workload for practitioners, and relatively low salaries were mentioned as reasons that the Child 
Law fell far short of its promise. The lack of resources and capacity was also echoed in 
documents. The 2009 Council for Economic and Social Policy evaluation generally found that 
the system lacks sufficient financial, technical, and logistical resources. The report also found 
the infrastructure inadequate and, reflecting the interviews, insufficiently specialised human 
capacity (2009: 47). Other criminological studies have also noted lack of resources in the 
criminal justice system, low salaries and status of judicial practitioners, among other things as 
factors that have hindered criminal justice reform in transitional post-conflict states (Aitchison 
2011). 

Discretion  

Before going further into the consequences of the faltering criminal justice reform in relation 
to potential cases on recruitment and use, the practice of prosecutors is worth examining 
further. Prosecutors enjoy the widest discretion among all the involved actors, and it has been 
pointed out that discretion in general in relation to child offenders does not necessarily imply 
more diversion or fewer interventions (see Phoenix 2015). Some have identified the 
discretional power of prosecutors as drivers of punitiveness (Henning 2012, Ruben 1980). In 
Colombia, prosecutors are arguably more rooted in the ordinary adult system than are other 
specialised child practitioners, most notably those from the Family Welfare Agency, and some 
prosecutors fail to assimilate the differentiated nature of justice involving children. The child-
specialised prosecutors in Colombia can decide to drop charges, issue warnings, refer the case 
to the judge, or suggest that the principle of opportunity should be applied with or without 
accompanying restorative justice procedures. To make these decisions, in theory, prosecutors 
should take into account information provided by the family defenders, psychologists, and so 
forth in addition to the police (see CONPES 2009: 18-19). This comment from a prosecutor 
illustrates the enveloped practice:  

The principle of opportunity is an option… but we need the information to make that call. In some cases, 
the... [family defenders and judges] do not think the family or conditions are there to admit them into the 
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[restorative justice] programs. They need support, someone to take them. (Interview, prosecutor, 29/11-
2018)  

Another prosecutor, along the same line, said that it is a “tough decision” to trigger the principle 
of opportunity because of all the additional safe-guards and “insurances” that comes with it 
(interview, prosecutor, 28/11-2018). These reasonings indicate a feeling of insecurity 
surrounding the mechanism of diversion. There is also a sense that judicial practitioners rarely 
are provided with enough information about the child, their family situation, and so forth that 
would be needed to make an informed decision. Judicial practitioners, in this way, continue to 
convey the notion that the system should do what is necessary, and not only intervene as last 
resort. As the examples above indicate, prosecutors seem to feel that some kind of system 
intervention is always best, even when there is ground for applying the general principle of 
opportunity (Article 174, not just Article 175 in relation to armed groups). This way of thinking 
fails to account for the point behind the diversion paradigm that is based on labelling theory 
(see McAra and McVie 2015). This aptitude by judicial practitioners is also something that 
many policy experts seem to think: “they apply it whenever they feel like it” (interview, 
program coordinator IO/state agency 18/4-2018), further corroborating the notion that some 
practitioners are ‘frozen’ in the old paradigm heavy on intervention, while some have 
internalised the new paradigm.106 Field’s (2007) analysis of the English and Welsh systems is 
relevant here: in those countries, the governments opted to move away from the diversion 
model because of the confusion around the purpose and principles and the belief that it caused 
damaging tension between practitioners on the ground. 

Challenges to diversion 

Although formal judicial proceedings are terminated when the principle of opportunity is 
triggered, the parallel restorative justice initiative that often follows is thought of as part of the 
child justice system. The principle of opportunity thus does not signify a complete ‘exit’ from 
the justice system. Kelly and Armitage (2015) wrote that while diversion was promoted 
especially in conjunction with shrinking public sector budgets, the term rarely means no 
intervention at all. The understanding of policy makers and practitioners of the concept range 
from ‘diversion from crime’ to ‘diversion away from the child justice system’. “New 
interventionist diversion” was especially a popular take in England and Wales in 1980s and 
90s (Kelly and Armitage 2015: 118). The interpretation of the general principle of opportunity 
(Article 174) that seems most common among practitioners is diversion away from prosecution 
and, in most cases, into alternative services (restorative justice). In practice, there are also 
different rationales behind diversion mechanisms across child justice frameworks, which leads 

 
106 CONPES (2009)’s statistics indicate that the principle was applied in fewer than 5% of the cases logged by the 
Prosecutor’s Office, see CONPES 2009: 39. 
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to ambiguity and uneven applications, something that is starkly observable in the Colombian 
system.  

Furthermore, the idea to apply the principle in the wider sense, when a case clearly involves a 
vulnerable child, faces practical challenges when the diversion mechanism comes coupled with 
requisites, as it does in Colombia. The requisites come in form of either some sort of treatment 
or restorative justice.  

For example, in Medellín there was a pilot project [in relation to drug addiction treatment] and they 
tried it in the courts. If it was determined that the crime was committed for purposes of drug consumption, 
the consumer offender receives alternative attention in form of rehabilitation within the health care 
system. If he [the consumer/offender] [complied with the treatment], the criminal process would not be 
resumed… but there were many instances when the application of the principle meant that the system 
became dysfunctional, because of all the extra work that made it more difficult... those who did not 
comply with the conditions, the criminal proceedings needed to go ahead. (Interview, director, 
NGO/state agency, 26/3-2018) 

This comment suggests that because the work-load for the judicial practitioners increased, the 
incentive for the prosecutors to apply the principle decreased. While the project seemingly 
originated from the idea to divert children from the criminal justice system, it could not break 
with the need to impose intervention that came with conditions. As she stated, if the children 
did not comply with the conditions, criminal justice was reinstated. 

Moreover, one problem with judicial practitioners (as identified by some policy experts) has to 
do with the relative nature of the Child Law in relation to the ordinary Penal Law. The 
sentencing according to the Child Law depends on provisions as first stipulated in the Penal 
Law, a design that is not unique to the Colombian system. The relative nature is problematic 
considering the differentiated nature of the child justice system and the principle of deprivation 
of liberty as a last resort (as per CRC: Article 37), which indicate that child justice sentencing 
operates by different rationales than adult justice. The settled culture within the criminal justice 
realm could conceivably include child justice-actors’ practices, rationales, and traditions. This 
comment best exemplifies this idea: 

We have tried to work with prosecutors and judges a lot against this logic and culture… It was very 
difficult for prosecutors to understand that they could apply the principle of opportunity and that children 
should go through a special program. Prosecutors have a hard time understanding it because to them, 
it reads like impunity. It reads like it is not proportional to the crime, the victim will not be satisfied, or 
it will not really generate a re-socialisation process. The way to do that is by depriving them [the child 
offenders] of liberty. The logic is quite complex and you have to constantly challenge the minds of 
prosecutors and judges. (Interview, program director, international organisation/state agency, 12/3-
2018) 

Punishment, and the aim to combat the appearance of children acting with impunity, thus seems 
to become enmeshed at some point during the judicial process, because the practitioners are 
determinably linked with the adult justice system. In practice, legal education and training are 
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almost the same for everyone, and many work several years in the ordinary criminal justice 
system before moving into child justice, which offers support for the idea that the new 
Colombian child justice system encompasses other elements in addition to the more 
pronounced welfare, restorative and diversionary rationales. This relative and mixed nature of 
the practice of judicial actors hinges on their experience of working with the Penal Law for 
adults. Even though the law centres around comprehensive protection and rights, when 
applying the principle of opportunity, prosecutors have to refer to the adult procedure, 
“although it is all about child victims, not adult offenders” (interview, program director, 
international organisation, 12/3-2018). 

Despite the differentiated character of the system, including the distinct sentencing schemes, 
prosecutors need to reference the Penal Law to establish the crime and the level of 
responsibility/seriousness of the crime. The principle of opportunity ultimately also has its base 
in the adult procedural Code, implying a degree of similarity between how the criminal 
responsibility of children and adults are assessed by the system. Thus, especially for 
prosecutors, the transition to a differentiated system based on comprehensive protection and 
restorative justice seems to be more rhetorical in nature. Instead, the more applicable parallel 
line of criminal justice is in fact not very different from the ordinary system and, plausibly, did 
not change to any significant extent with the new 2006 Child Law.  

Diversion under Article 175 

Some prosecutors have not made the social, economic, and cultural conditions of a child, or a 
child’s impaired options in life, part of their analysis in relation to applying the principle of 
opportunity under Article 175 (specifically when child is associated with an armed group). 
These prosecutors reasoned that it was not up to them as prosecutors to make such an analysis, 
but that these considerations should fall on the family defenders, or potentially on the public 
defenders. One prosecutor felt that the level of detail and in-dept analyses in the reports by the 
Welfare Institute should include the child’s level of “resilience” (interview, prosecutor, 29/11-
2018). Again, this line of reasoning does not indicate a reflexive attitude towards the principle 
and the rationales behind diversion.  

The investigative police have also been identified as potentially impeding the application of 
the principle of opportunity. According to a senior prosecutor, the way the principle is 
formulated, the process requires a sophisticated level of investigation, especially concerning 
recruited and used children “that is not realistic for us today” (interview, prosecutor, 26/11-
2018). An adequate investigation, not just into the child’s involvement but also into the group, 
usually requires efforts and resources that are simply not available. A policy expert explained 
a further problem with the judicial process that, arguably, leverages the prosecutors’ interest in 
applying the principle of opportunity: 
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[T]here is another issue that is a difficulty and that is when a child is involved, the possibility of a pre-
agreement with the prosecutor… If I agree to give information, if I collaborate, my sentence can be 
reduced. But when it comes to children there is no such possibility. There is with adults, so with the aim 
of obtaining information and dismantling gangs, the prosecutor would prioritise the agreement with the 
adult. And then omit the crime of use…. If that [pre-agreement with adult offenders] would not exist, I 
expect that I would see more investigations into use. ... You see, if I open a use-case, I should immediately 
have to open a prosecutorial case of the adult. This is, I think, where it all falls apart a bit. (Interview, 
program director, international organisation/state agency, 12/3-2018) 

She explained that it requires much more effort by prosecutors and investigators to apply the 
principle of opportunity for a child who is suspected to have been used by an armed group. 
Prosecution of such a case implies that they need to open another case into the crime by adults 
of recruitment and use of children. Instead, it is easier to simply treat the child as if he or she 
has committed a crime. If the prosecutor wants to continue investigations into the armed group, 
it is easier to receive information by making a pre-trial agreement with an adult. Again, the 
practical implications that comes with diversion is that it discourages the practitioners. 

Along the same line, another policy actor explained that the development and subsequent 
challenges with Article 175 have varied greatly across different regions in Colombia. 
Prosecutors and judges in the areas where armed groups have historically had a presence are 
more familiar with Article 175, while at the same time they find it harder to apply Article 174 
as there is not enough funding for restorative projects from local governments (interview, 
director, NGO/state agency, 26/3-2018). In the cities like Bogotá, Medellín, and Cali there are 
far more restorative justice projects. It seems that, in areas with traditional cases of recruitment, 
practitioners more readily apply the principle and refer the children to the Welfare Institute’s 
victim programs. This pattern also suggests that local settings develop particular orders because 
they are exposed and able to mobilise around specific programs. Here, however, the old, 
entrenched notion of traditional recruitment is once again in play. In urban settings, cases of 
use by locally-based armed groups, for example, lose the potential for diversion under Article 
175. However, the conditions of participation in restorative justice programs are more 
prominent. Many interviewees echoed that implementation in relation to Article 175 is a most 
challenging aspect of the child justice system because of all the additional uncertainties. A 
prosecutor summarises the uncertainty :  

The work load, the strain of the investigative police are under, the reports from the administrative 
defender... It is very difficult to build cases on those reports. [That is part of the reason] why children 
who have been recruited or used by armed structures [“Bacrims”] are not discovered. (Interview, 
prosecutor, 26/11-2018) 

The problems have to do with various practical difficulties, such as poor understanding of the 
rationale behind the diversion mechanism and inadequate reports, funding, interest, and so 
forth, in addition to the complicated and dubious division between armed conflict and ordinary 
crime. Policy experts and prosecutors alike kept returning to the importance and inadequacy of 
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the reports about the family conditions and psychosocial circumstances of the child made by 
the Family Welfare lawyers:  

There are many things here [in play, in relation to Article 175]. … Since these psychosocial reports are 
so bad, it is impossible to, within the criminal process, gain the full picture of the conditions of a child. 
If the reports were done well, many things could be determined. Like, it could seem that this child was 
actually guerrilla, or that child is part of a criminal gang, or that this [child] simply robbed someone 
because he and his friends are doing such things. So everything starts going badly because the 
psychosocial reports are very poorly done. A blockage is generated at that point. (Interview, state agent, 
local government, 9/4-2018) 

It is not surprising that the phenomenon of recruitment and use have been, and remain, 
invisible. The key actors who come in contact with the victims and the offenders and ought to 
possess the legal vocabulary and conceptual gaze for analysing the various phenomena are 
undertrained and underfunded. Others also attribute the inadequate quality of these reports to 
the low salaries and lower level-education of these actors. One policy expert claimed that the 
judiciary is not capable of paying a master-level educated professional but only professionals 
with a bachelor’s degree. Practitioners such as psychologists thus lack the proper tools to 
interview vulnerable children with complex backgrounds (interview, child justice consultant, 
27/3-2018). If the need to understand armed conflict dynamics and the conditions of 
recruitment and use is added to the formula of adequately portraying the child, the demands on 
those practitioners who write the reports are undoubtedly too high.  

In many cases, rather than hinging only on the family reports, it seems to come down to the 
conviction among judicial practitioners that relatively few groups constitute armed groups 
under Article 175, as was examined in Chapter 5. Prosecutors for example would not, and did 
not in my interviews, refer to the definition in International Humanitarian Law, but still 
perceive the distinction between armed groups and organised, ordinary, crime groups as blunt 
and oftentimes obvious. The finer distinctions encapsulated by use (utilización or uso in 
Colombian policy) seem not yet to have penetrated the criminal justice practice, which is not 
helped by prosecutors who challenge the very idea that their work is dependent on the Family 
Welfare reports. In practice, this type of information is considered more by the judges in 
determining sentences. Judges consider “the social conditions of the child... while we follow 
the articles on charging and investigation into the commissions [of crime]”, as one prosecutor 
declared (interview, prosecutor, 29/11-2018).  

In three of the interviews with prosecutors and in one interview with a public defender, I used 
a case as an empirical example to inquire about the application of the principle of opportunity. 
This vignette is based on a real case that one of the prosecutors shared with me and involves 
children associated with an organised network of drug and arms trafficking. The case involved 
25 prosecuted individuals, two of whom were children at the time of arrest. One of them was 
the daughter of the presumed group leader. In this case, both children’s sentences included 
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deprivation of liberty. Although this case could, theoretically, fall under either of the two types 
of use (utilización or uso, depending on whose understanding we follow), none of the 
practitioners viewed the principle of opportunity as an option in this case, pointing to either the 
nature of the group or the severity of the offences. “[I]t is organised crime, not guerrillas”, as 
one of them plainly put it, and she dismissed the suggestion that the group could have had links 
to old paramilitary structures: “no, they are a typical organisation you see here [in a certain part 
of Bogotá]. They are powerful but only in this neighbourhood” (interview, prosecutor, 31/10-
2018). The question of the children’s’ criminal responsibility and, aside from Article 175, 
whether the children could have been said to have be instrumentalised (according to the 
language in Article 188d of the Penal Law) revealed that involvement in a criminal organisation 
per se is not a mitigating but aggravating circumstance. 

In addition to the invisibility of child victims of use within the child justice system, these 
children also risk facing harsher sentences because of the association with the criminal group. 
Attention to this phenomenon, as has been argued throughout this research, is conspicuously 
absent in international policy and legal scholarship. The Inter-American Commission for 
Human Rights (2016) is one of the few that have addressed the incoherency and assorted harms 
of the policy on children associated with organised crime. The Commission wrote that 
criminalisation of “illicit association” or “belonging to a criminal organisation” (or, 
analogously, association with organised crime as an aggravating circumstance) is deeply 
problematic. Penalisation hinges on the characterisation of a group or organisation that is 
criminal in nature. However, what is understood by a criminal organisation is unclear. Such 
cases have therefore been determined arbitrarily and at the discretion of judicial practitioners 
(CIDH 2015: 191-94). The Commission’s report and analysis is however without 
accompanying reflection on the relationship with armed conflict. These strings of practical 
challenges that were prominent in interviewees with or about judicial practitioners imply the 
theoretical inconsistencies that seems to result in punitive entrenchment. 

7.2.3 Ambivalent policy experts 
As mentioned at the beginning of this chapter, for many policy experts, the 2006 Child Law 
meant a paradigm shift in child justice in Colombia. The current system represents a 
pedagogical, protective and restorative model based on child rights (corresponding to the 
objectives and principles in Article 140-41). In talking about the Law and its provisions 
relevant for children associated with armed groups, policy experts often presented an optimistic 
view. They emphasised and set store by the notion that children who have been victimised, 
vulnerable, and have been arrested for petty and non-violent crimes would be diverted from 
the system, if practitioners would come to understand the Law better.  
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At the same time, policy experts were among the harshest critics of the implementation and the 
failures in achieving the objectives of the Law. In addition to the criticisms directed at judicial 
practitioners (as we saw in the previous section), many also blamed the absence of coherent 
government policy and pointed to punitive political campaigns as getting in the way of 
progress. In these cases, they referred to opinions and ideas expressed in media and the wider 
punitive context we saw in the previous part of the chapter. Upon further examination, no 
policy on child justice seems to have emanated that expressly promotes ‘Just desserts’-related 
ideas, rendering such points moot. Yet some argued that prejudice informs government 
officials and other policymakers in ways that affect the whole system, however subtly. 

There is a double discourse. First the… [vulnerability] of the children and yet when it comes down to it, 
it completely focuses on the offender role and advocates for incarceration for life… There are those 
[policy experts] who at the end of the day come to the same conclusion despite the law… I like the new 
generation of child justice people… The former Family Welfare Institute director brought fresh air I 
think. (Interview, state agent, local government, 9/4-2018) 

The interviewee here suggested that the view of children as products of experience and social 
encounters (most prominently associated with the welfare or diversion models) and children as 
responsible or dangerous (associated with the ‘Just-desserts’ and Actuarial models) both 
inform the system and those working with child justice issues, and leads to what she called the 
“double discourse”. She said further that, along this duality, many still seem to land in criminal 
justice with necessary incarceration. Finally, she conveyed optimism about the opportunities 
the system brings, indicating that the punitive attitude belongs to a generation that conceivably 
worked with the old system also. Indirectly, she suggested that new policy-experts might be 
more apt in considering multiple complex needs and rights and in providing better responses. 
Many interviews with policy makers had this tendency, to be highly critical and yet hopeful 
about the promise of the objectives in the Child Law. 

Although many enthuse over the Law, when probed about the law in practice, many also 
referred to the objectives and principles inconsistently and almost interchangeably, implying a 
lack of consensus in how to respond to children involved with crime in general. Interviewees 
concerned with policy generally did not seem to promote one of the justice models in particular. 
Their comments often included depictions of personhood, social relations, and intervention, 
that were discordant or at odds with each other. One interviewee declared that “[w]e aim for a 
kind of child justice” that simultaneously will restore the rights of “criminal children who are 
there because of… failure by their community”, prevent future crime, and restore the harm 
done to victims (interview, program officer, international organisation, 13/11-2018). These 
aims go beyond the objectives written in the Child Law. As we saw above, a similar tendency 
can be seen in some public policy. This interviewee also held the view that all arrested children 
associated with armed groups should be diverted from the justice system into victim programs. 
Like others, he did not address how these different aims pan out in practice. While expressing 
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criticism about how the practice is contradictory to the legal framework, no reflection unfolded 
in relation to contradictory aims. A discussion about whether different aims create an 
incoherent system, and if this in turn is problematic in itself, thus did not emerge. Some 
interviewees furthermore acknowledged their uncertainly about how to best respond, for 
example: 

Another issue that happens and is contradictory to the law: decisions are made without listening to 
children, and without any real basis. So many processes are going ahead without having calculated if 
they are necessary. I think that is why a million things are not working. A lot of times when we are making 
decisions about them [the children], we live in a reality that is completely distant from their reality. Age-
wise, social condition-wise, anything, we can’t represent them nor make informed or fair decisions 
happen. (Interview, state agent, local government, 9/4-2018) 

This interviewee suggested that we must recognise that the views of policy makers are based 
on flawed representations of children. So on the one hand, this interviewee saw hope in the 
“fresh air” and the emerging new generation of policy actors within the system. On the other 
hand, she also gave a pessimistic impression in relation to designing responses, including an 
internal criticism about lack of insight and inappropriate representation. When probed about 
the option of applying the principle of opportunity, she slipped into depicting restorative justice 
as an opportunity. The lack of conceptualisation of restorative justice, and what this lack entails 
for child victim-offenders, is problematic and conceivably leads to incoherent, or even harmful 
practice. 

Restorative justice  

Recently, the idea of restorative justice has become a popular go-to among child justice policy 
makers. The perception among many policy experts is that restorative justice represents a step 
in the right direction. Restorative justice is correspondingly the focus of Colombian scholarship 
to a greater extent than other child justice models (see Cuartas 2015, Hernandez 2020, Cely 
2012). The relationship between restorative justice and the ordinary criminal justice system is 
far from straightforward. Those policy experts who think of children associated with armed 
groups as victims who should be diverted from the criminal justice system and given access to 
victim-programs at the same time do not exclude restorative justice as an option. This idea to 
simultaneously safeguard children’s specific rights as victims of recruitment and use while also 
promoting their responsibility as offenders in a restorative process has been described as a 
solution rather than a contradiction. The solution consists of bridging the parallel issues (the 
“double discourse”) of simultaneously avoiding endangering rights by subjecting particularly 
vulnerable children to a punitive regime, and at the same providing justice by recognising 
responsibility. Nevertheless, this idea fits well into the child rights framework, according to 
many. 

Reparation involves assuming what I did... restorative justice can accommodate… Yes I am a victim but 
I also had responsibilities. And that reflection we believe is very important… During the discussions, 
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this is a notion that UNICEF and other organisations shared with us, that it is not about a black and 
white treatment. (Interview, NGO director, 6/3-2018)  

This interviewee indicated the need to adapt the responses towards a hybrid between a victim 
and offender model. However, the restorative process is not evaluated in this way, and the 
‘victim’ part of the victim-offender equation remains unexplored, including in Colombian 
scholarship. Instead, restorative justice is often uncritically presented as a mechanism that is 
not punitive. Many opine that the involvement of family and the community is key. Some 
policy experts recognise that the concept is underdeveloped.  

The practices of restorative justice are far from new in the Colombian context. Indigenous 
communities and religious organisations have traditionally used restorative justice 
mechanisms, and in fact, indigenous constituencies have special permission to deal with petty 
crime internally without involving the state’s criminal justice system. The Colombian chapter 
of the organisation Prison Fellowship International have since its formation entered prisons 
with victims – with and without clearance or permission – to carry out restorative exercises. 
The other example of particular relevance here is restorative justice’s natural role in the context 
of peacebuilding and transitional justice. A policy expert says that Colombians have “for a long 
time dabbled with restorative justice but we are treading on [new] ground with offending 
children”, indicating that the theory and practice might need to be further studied at least in the 
context of child justice (interview, ministry/state program officer, 23/11-2018). In the same 
vein, other also expressed uncertainty about whether restorative justice is an adequate form 
within the child justice.  

Mostly, however, the criticism conveyed by policy experts is generally directed to the lack of 
program implementation rather than inwardly examining the restorative justice model, a 
finding that is also in line with Colombian scholarship on the topic. Although it is hoped that 
the model is a suitable hybrid for children, especially children associated with armed groups, 
the policy makers depict implementation as a great challenge. One interviewee states that the 
law speaks of restorative justice “but if you ask me, are we applying a restorative justice model? 
No”, and she added that there are guidelines and studies but they yield little impact (interview, 
program officer, international organisation, 18/4-2018). Or as another policy actor stated, in 
practice “the application of alternative mechanisms is minimal, restorative justice is minimal” 
(interview, program director, international organisation/state agency, 12/3-2018). Both 
interviewees concluded that there is a framework in place but the mechanism is not used in 
practice.  

Recall that Article 174 can be applied if the prosecutor is satisfied that the restorative purpose 
has been fulfilled in another way, which make it distinctly different from Article 175 (where 
the criminal responsibility is mitigated or cancelled due to the circumstances of the child being 
a victim of recruitment and use by armed groups). Sometimes it appears that my interviewees 
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interpreted my questions about the principle of opportunity as a mere inquiry about restorative 
justice and therefore proceeded to talk about restorative justice internal to the justice system 
(once a child has been sentenced). In this sense, it is not all too clear where the criminal 
responsibility ends and where the ‘forgiveness’, as a restorative component, begins.  

Actuarial justice  

While not occupying the same space as restorative justice in the discussion, another interesting 
point of conflict is when policy experts’ reflections venture into the field of actuarial justice. 
The problematic objective of prevention is illuminated when policy experts engage in the 
disparity between theory and practice but fail to critically to assess the former. Preventing first-
time offenders or re-offending within the realm of child justice is sought through early-
intervention, using evidence-based approaches to target criminogenic risk-factors (see Case 
2018). Although prevention is not presented as an objective in the Law, it sporadically appears 
in surrounding policy (see CONPES 2009). The paradoxes or incoherency of introducing these 
ideas into the hybrid child-friendly (rights) model of (first and foremost) protective and 
restorative justice, as signalled by the Child Law and the CRC, are absent in the discussions of 
policy experts. In relation to diverting children, such child victims of recruitment and use, from 
the system, this absence is perhaps particularly paradoxical. On one hand, such child victim-
offenders ought to be diverted from criminal justice through principle of opportunity, and on 
the other, the same system should intervene to prevent continued engagement in criminal 
activity. 

A further confusion is that many policy experts, echoing international policy, venture the notion 
that recruitment and use of children should be prevented through penalisation of adults. The 
idea that the appropriate sanctions and conditions of the measures, including improving 
conditions in detention centres, can work to prevent recidivism also signals that much 
responsibility is placed on the assessment by practitioners and operators. Some also easily slip 
into promoting prevention in the broader sense, like by improving the school systems in 
vulnerable areas, for example. This segment from the 2009 state policy on child justice best 
summarises this tendency to blend the different types of prevention:  

The Interior Ministry and Ministry of Justice, through its Criminal Policy Directorate, is in the process 
of building public policy guidelines for prevention. The following lines of action have been identified: i) 
strengthening of the sanctioning mechanisms; ii) advancing... the culture of legality; iii) promoting of 
mechanisms that prevent the development of criminal organisations that use children and iv) promotion 
of the strategy for the enjoyment of leisure time and the generation of productive alternatives. (CONPES 
2009: 35) 

Some policy-makers continue in this vein by indicating that the system is developing to better 
monitor and evaluate children at risk who have come in contact with the system. According to 
a ministry director, in relation to a discussion about vulnerable children who re-enter the 
system, the system becomes better regulated and monitored every year: “[t]he central running 
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of the system, reform, monitoring, and reporting, I would describe to work in an artisan 
way…[towards] new… technical tools… Obviously we need to further ‘technify’ these 
instruments… But we take advantage of all the lessons learned” (interview, program director, 
state agency, 11/10-2018). 

Some interviewees seemed interested in the idea of risk-management and early intervention, 
but dismissed the idea that these processes are happening in Colombia. Inadequate funding and 
capacity are pinpointed in this case: 

Using this research from the US, there are multiple risk factors that we can identify with [research on 
explanatory factors of recidivism]. … If we focused resources on earlier intervention and identifying the 
children who are at risk... Many of whom are in the register of the social protection system. But our 
system is not really equipped for that. (Interview, child justice consultant, 27/3-2018) 

She reflected that this type of effort alone would not be enough to reduce the number of children 
in contact with the justice system and added that better education systems and work 
opportunities for them and their families is required as well.  

Recalling that important policy on the objectives the Child Law readily mention prevention as 
an important element (see e.g., ICBF 2013), the fact that policy experts drift into the prevention 
paradigm is not too odd. Also, considering that prevention is such a key concept in relation to 
child victims of recruitment and use in the realm of armed conflict and peacebuilding, it 
expected that there is a spill-over effect in conversations about these children within the child 
justice system. However, in the peacebuilding realm, in the absence of a permanent justice 
alternative (only a transitional justice system that basically excludes children from 
responsibility; prevention is generally understood in the wider sense of improving social and 
economic conditions). The intervention in this realm consists of individualised ‘psycho-social’ 
(or victim) programs with educational possibilities, vocational trainings, and/or psychological 
services and reparation schemes that are voluntary for children. The voluntary nature here 
reinforces the discordancy of bringing prevention in as a child justice objective. 

To conclude and summarise the chapter, developments of and evolution within the child justice 
system in Colombia were examined with a focus on children’s association with armed violence. 
Themes such as resistance, entrenchment, and discretion among professionals were explored 
as either important drivers for change or as opposing implementation of certain policies. 
Excerpts from interviews and policy texts on the change and challenges for children associated 
with armed violence drew on the different views of personhood and intervention in the 
theoretical paradigms or models. These views offered insights into the established modes of 
practice orders and the transformative action within the child justice system. The case of 
children associated with armed groups showed that some current practices have not yet broken 
with the old child justice system, as had been hoped by legislators.  
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Operators tended to work (at least in part) according to the traditional welfare philosophy 
(which formed the basis of the old child justice system) that children needed to be ‘saved’. 
These operators also implied that precisely because children are vulnerable, and at risk, they 
are also risky and dangerous. Operators have an opportunity to foster a space in which children 
can find their voice and be heard, and in this sense, act as agents of change. However, there is 
a lack of incentive to ‘connect’ their stories and reopen judicial proceedings to divert children 
from the justice system. Judicial practitioners also seemed reluctant towards, and seemed 
uncertain in how to apply, the diversion mechanism. These practitioners displayed a tendency 
to stick to legally established definitions and, in the face of organised armed violence and child 
rights, resisted complexities that challenged these definitions. In this way, they can be seen as 
resisting new penal policy which, in light of external pressures, can be punitive. At the same 
time, judicial practitioners hampered transformation and spoiled ‘drivers of change’ that policy 
experts favoured to a greater extent. Policy experts seemed unable to move beyond ambiguities 
of child rights and criminalisation. A further layer of complexity and difficulty became obvious 
when specifically examining the possibility for these children to gain victim status. Precisely 
because of the settled, entrenched, and traditional criminalisation culture, the role of victim is 
not central in the justice system, which stands in contrast to the victim-centred approach in the 
peacebuilding system. In the child justice system in Colombia, children are given the 
overlapping label of victim-offender, or rather ‘victim who is entitled to reparations’ and ‘ex-
combatant who primarily is entitled to reintegration’ and secondarily has the potential for 
perpetrator-status. In practice, the ascribed labels become even more complicated. 
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8 Victim status  

In this chapter, the law and policy on the potential for victim status is examined together with 
interview accounts relating to the construct, the potential, and the hurdles in the process of 
gaining victim status for children who have been recruited and used by armed groups. Looking 
at these factors can offer insights into the additional, or concurrent, difficulties linked with the 
struggle for recruited and used children to gain victim status, either within the criminal justice 
system or within the peacebuilding system. Some of the difficulties, in the form of a lack of 
enjoyment of certain rights and stigmatisation for example, most likely apply to most children 
who are labelled offenders for any type of crime (see Goldson 2011, Bernuz Beneitez and 
Dumortier 2018, Muncie 2009, Smith 2011). The point of focusing on especially recruited and 
used children is that they have been explicitly recognised as victims in international and 
Colombian law.  

The law relevant for victim status and the policy of the Colombian Constitutional Court is 
central throughout this chapter, as I address how the paradox and ambiguity from the legal 
frameworks impede the process of claiming victim status. The first part of the chapter will 
introduces the victim process within the larger peacebuilding and armed conflict framework 
and some of the problems that were often highlighted by interviewees with reference to FARC 
children (who were in public focus after the 2016 Peace Agreement with FARC-EP). I then 
review the current Colombian policy on child victims of recruitment and use. The second part 
of the chapter will look more closely at the implementation of the policies and the process of 
gaining victim status first within the child justice domain, and second within the peacebuilding 
system. 

Various scholars have indicated that children labelled as offenders have a lesser potential for 
gaining sympathy in ways that many assume in relation to children and childhood (see Walklate 
2011), which in several ways affects the progress of their human rights (see Simmons 2009). 
Research has found that the tendency to bestow victim status to some and not to others can 
relate to notions of undeserved suffering. In some transitional justice processes, it has been 
possible to observe a ‘discount of suffering’ of certain bereaved or injured parties with 
reference to responsibility and resilience. The victimhood of some others was associated with 
innocence and more likely to receive acknowledgment (Bouris 2007: 32, Jankowitz 2018a, 
2018b). In the Colombian context, this tendency is also observable, especially if we look at 
criteria established by policy to assess victim status.  

The policy on child victims is riddled with the same problems that victimology research has 
found and warned against for decades, despite perceptions of Colombia’s general victim and 
peacebuilding efforts as unprecedented and ambitious. Lack of legal and policy harmonisation, 
multiple political layers, administrative difficulties, and practical hurdles affect the paths to 
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victim support and reparation. For example, the diversionary principle of opportunity is 
sometimes presented as a progressive criminal justice mechanism and a bridge between the 
child justice system and the peacebuilding realm. However, this principle also reflects a 
provision that parts with the victim framework and permits a certain degrees of victim blaming. 
In my research, I also encountered policies (such as the Constitutional Court’s), policy experts, 
and practitioners who challenge the unharmonized policy and lack of victim recognition on the 
grounds of international law and child rights. These sources understand that a victim status 
must subsume the complex, lived experiences of children, including seeing them as ‘active’ 
agents within the conflict contexts. These sources also tend to advocate for a reform in law and 
policy. The Colombian case is in this sense particularly interesting in light of both the 
victimological critique and the assumptions about victim programs and the possibilities of 
alternative justice found in the literature on child soldiers. Moreover, the idea that victims of 
systematic, state facilitated violence are underserving and a low priority in policy with 
reference to victim hierarchies (in addition to being among the least socially powerful actors, 
see Grewcock 2012, Kauzlarich et al. 2000) becomes obvious considering the often hollow 
notion of children’s participation in policy-making processes.  

8.1 Victims of armed conflict  
Several pieces of policy have developed in the last decade in Colombia that are relevant for the 
concept of victim status within the realm of peacebuilding, amongst them the Constitutional 
Court sentence discussed in the beginning of Chapter 6 (Sentencia C-781 de 2012). Some of 
the Court’s discussion can be seen as an active attempt to move beyond hierarchies between 
‘primary’ and secondary victims (affected family members for example) of the conflict. The 
discussion has also included non-passive, critical and political actors that might not generally 
be thought of as victims, such as journalists, human rights activists, and community leaders. 
Apart from getting in the crossfire between the armed forces and, for example, farmers 
protecting their coca plantations, such actors have often been targeted by armed groups and 
their allies in Colombia. Children of recruitment and use, as we have seen, are also discussed 
as potential victims as part of this policy development. Several specific hurdles or problems 
can be discussed in relation to children as actors in armed conflict and as victims. 

8.1.1 Political child victims in the wake of the Peace Agreement 
The policy developed in connection to the peace negotiation between FARC-EP and the 
Colombian government had recent previous institutional experiences to build on, including the 
Peace and Justice process and the 2011 Victims’ Law. The 2016 Peace Agreement confirmed 
that children are victims in the context of armed conflict in Colombia:  



 218 

[Children] will be accorded all the rights, benefits and allowances established for the victims of the 
conflict as well as those deriving from their process of reincorporation in the terms contemplated in this 
Final Agreement and priority will be given to family reunification wherever possible, and to final 
placement in homes in their original communities or others of a similar nature, whilst at all times taking 
into account the best interests of the child. (Peace Agreement 2016: 3.2.25) 

Similar all-encompassing notions of a victim status for children, with references to child rights, 
were also echoed across interviews with policy experts. The problem in terms of victims of the 
armed conflict, according to my interviewees and reports, is not the legal framework but rather 
the lack of implementation, which, again, is a manifestation of the gap between practice and 
law. The guidance offered in either one of the legal frameworks (either criminal law or 
peacebuilding/transitional justice) on how to conceptualise victims is sparse and necessitates 
interpretation. In general, law often includes broad statements for the benefit of victims without 
including considerations of who (and how) an individual can successfully gain status as a 
victim (see Goodey 2005, Jankowitz 2018a, van Dijk 2009). 

The label of ‘victim’ is far from objective and value-free (see Walklate 2011, van Dijk 2009), 
or necessarily an inherently political concept (Bouris 2007, Hearty 2018, Jankowitz 2018c). 
For this reason, many approach victimhood as something that is also optional and discretionary 
(see Jankowitz 2018a). Scholars also point out that legal and material implications of gaining 
victim status matter a great deal. In contexts of armed conflicts, it is usually immensely 
important for vast numbers of victims of conflicts to gain victim status, since the reparations at 
stake can take them a long way (van Wijk 2013). However, this population tend to be among 
the least powerful actors and are often presented in public discourses as undeserving of civil 
and political or even social, cultural and economic rights (see Grewcock 2012, Kauzlarich et 
al. 2000).  

The strong presence of victims in law is particular to both transitional justice contexts in general 
and to Colombia. Both in scholarship and among domestic policy experts, it has been suggested 
that the place of victims in Colombia’s peacebuilding has been particularly prominent (“This 
is the era of the victims”, was stated by the High Commissioner for Peace before the Colombian 
Congress in 2014, paraphrased by Krystalli 2019, see also Muñoz and Serralvo 2019 and 
Sandvik and Lemaitre 2017). In contrast to other contexts or areas (such as in the area of 
criminal justice), and in the word of one interviewee who has researched the transitional justice 
system, “it means something to be a victim in Colombia”, legally and economically (interview, 
research fellow, military institute, 5/12-2018). 

The missing child victims  

In the Colombian case, children associated with armed groups are recognised as a legal 
category of victims and reparation schemes, mechanisms, and programs have been set up 
specifically to manage them. As of 2020, a few hundred children who were part of FARC-EP 
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and other groups are accessing victim programs that include financial reparations.107 They have 
not needed to pass through the child justice system, nor the transitional justice system, so far. 
According to an interviewee with a close professional tied to the scheme available for FARC-
EP children, the majority of children who followed the armed group to the camps also 
registered as victims:  

[F]inally, in September 2016, FARC decided that the first children were to exit, before the signing of the 
Final Agreement… 13 children left... And between March and May 2017, another 75 children left and 
finally in August after the disarmament, the last 36 left. Until now [mid-2018], 174 children have been 
registered and are attending the program. (Interview, program officer, state agency, 19/4-2018) 

Considering that there were around 13,000 members of FARC-EP that registered as 
demobilised, the idea that there were only approximately 200 children in the ranks by 2016 
seems unlikely. Repeating the official numbers of children who were disclosed by FARC-EP, 
this interviewee nonetheless resisted the suggestion that the majority “left through the back 
door” (this idea is something that many others viewed with scepticism). When probed, she 
explicitly denied awareness of missing FARC children: 

Look, in a report of the UN High Commissioner there is a mention of some large departments where that 
happened [children disappeared from the camps] but that is not the information that we have. It is of 
course in our interest to investigate such claims. But let us say that if [there were some children] who 
left through the back door, they were not many, no. (Interview, program officer, state agency, 19/4-2018) 

In a similar vein, the Presidential Council stipulated that the number of children who are used 
or recruited by armed groups has decreased since 2013 (Consejería Presidencial 2018b: 2). 
However, discussions among my interviewed policy actors and peacebuilding practitioners on 
the issue of recorded versus invisible recruitment illuminate the possibility that the state-
recognised victims are minimal compared to the recruited and used number at large. The 
question of how many FARC children actually registered as victims and how many were missed 
is also an example of the general difficulties for child victims of recruitment and use in armed 
conflicts. Critics such as the NGO Coalico (e.g., 2009) emphasise that Colombia already 
experienced another peace process during which the armed group AUC disclosed a minimum 
number of their children. Most of the other AUC children disappeared, and only some were 
found later (see FIP 2018, UN Secretary-General 2012), and the fact that so many children 
were missed was acknowledged by government policy (e.g., Oficina Alto Comisionado para la 
Paz 2006). Interviewed child justice experts also reflected on the AUC process and explained 
that many children were instead criminalised:  

 
107 In 2020, around 200 children were enrolled in the 2016 Peace Agreement-related ‘Different Life Path’ program 
(UNSG 2020: 52 (A/74/845–S/2020/525) and another few hundred in the general Family Welfare Institute’s 
program for “dissociated” children. Statistics are available from the website of Family Welfare Institute (last 
accessed October 2020): https://www.icbf.gov.co/programa-de-atencion-especializada-para-el-restablecimiento-
de-derechos-ninos-ninas-y-adolescentes-1. 
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[A]fter 2006, a space was left opened [for the development of the policy on] recruitment and use. At that 
time, the paras [demobilised paramilitaries] spent 4-5 years in special centres. While the children should 
have been treated as victims of those armed groups, it did not happen in this process. We cannot be sure 
that there were not children who were investigated for involvement in international crimes. Among others 
because their recruiters... that double condition is something that we, we who work with this issue, having 
to deal with all the time… I am talking about common crime, organised crime, as well as international 
crimes… but until today and the current peace agreement, we haven’t really seen the policy development 
needed. (Interview, consultant, state agency, 23/4-2018) 

This interviewee indicated that the policy framework to deal with missing children had not 
been developed further since the AUC process of many years ago. Other interview accounts 
also indicated that the current state approach in relation to child victims of recruitment and use 
overlooked this lesson and principally attributed victim status only to the children that the 
leadership of FARC chose to release. State reports or policy have not so far included reflections 
on the unofficial numbers (e.g., as discussed in an analysed 2018 report by Save the Children), 
nor do they reflect that many children went missing. According to several interviewees, the 
political motivations of FARC were a prominent factor explaining the state’s reluctance to 
recognise the missing child victims. The leadership of FARC-EP had an interest in obscuring 
the number of children it used and recruited, since this would imply increased responsibility 
for war crimes within a transitional tribunal. The government also had an interest in seeing to 
it that the peace negotiations and demobilisation would proceed smoothly, and investigating 
and revealing vast numbers of recruited children during the crucial and imminent post-
agreement period could have spoiled the transition. 

Transitional justice scholarship note that child soldiers are mainly considered either to be 
victims (see Derluyn et al. 2015, Drumbl and Barrett 2019) or to belong to one of the 
populations that would be most likely conceptualised as victims (see McEvoy and 
McConnachie 2012). The Colombian numbers of recognised child victims indicates that even 
if they were considered victims in theory, they were not in practice. As of 2020, Colombia has 
recognised over 7 million victims in total,108 and among the over 11 million ‘acts of 
victimisation’, 8895 were cases of children associated with activities in connection to armed 
groups. Considering the total number of recognised victims or acts of victimisation (almost one 
in seven Colombians were recognised as victims of the armed conflict), the yearly number of 
children (a few hundred) accessing programs for child victims of recruitment and use stands 
out as low. The programs are voluntary and over time the number has added up to around 3000 
children.109 Some of the adult victims have furthermore been able to claim victim status for 

 
108 In September 2020, over 9 million victims have registered and among those, 7,303,330 have been deemed to 
fulfil the requisites in the law (“Registro Unico para las Victims,” Unidad para las Víctimas, last accessed October 
1, 2020, https://www.unidadvictimas.gov.co/es/registro-unico-de-victimas-ruv/37394). 
109 3030 children are reported to have partaken in the specialised victim programs between 2000 and 2017 
according to the Family Welfare Institute webpage (although sightly higher numbers are reported in other reports, 
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victimising acts occurring when they were children (if they turned 18 after January 1985 as 
established in the Victims’ Law). Most of them will not have partaken in the programs (if they 
turned 18 before October 2016, they cannot access the Different Life Path program, for 
example). Still, however, the numbers seem low considering that recruitment and use of 
children by FARC-EP and other groups was reported to such a large extent every year, including 
during the period following the signing of the 2016 Peace Agreement (see CNMH 2017, 
Defensoría del Pueblo 2020, Springer 2012, UN Secretary-General 2017, UNICEF 2007). 

Victimised but not victims? 

Some interviewees, mainly senior state practitioners, appeared sceptical of the notion and 
terminology of ‘child victims of recruitment and use’, and expressed the idea that not all 
children associated with armed groups are automatically victims. The victims are those who 
have gained victim status under the legal framework. In the words of one interviewee in relation 
to victim status, child victims are those who “have exited the camps, that is, those who were in 
the files of the combatants… and are now enrolled in the programs” (interview, senior judge, 
1/11-2018). He said that if “we call anyone a victim” who has been victimised “at one point in 
time”, most Colombians would line up for benefits. His position seems at odds with language 
in the Peace Agreement and the Victims’ Law, but nonetheless reflects the state-centred 
approach to ‘overlook’ or ignore the missing FARC and AUC children. Only those who 
obtained official victim status are thus seen as victims, regardless of whether they have been 
victimised and/or identify as victims: the important thing is whether they have registered or 
not. Changing this attitude is a central objective of critical victimologists who study those 
affected and victimised by armed violence, those who might identify as victims, and those who 
have had a difficult struggle to be recognised as a “legitimate” victim (Christie 1986, McEvoy 
and McConnachie 2012, Rudling 2019).  

The official statistics and state reports in Colombia tend to focus on only the traditional type of 
recruitment (see Victims’ Unit’s webpage which says that child victims of “forced recruitment” 
can register as victims)110 and only by the most well-known armed groups, such as FARC-EP. 
Children associated with these groups could theoretically, or according to law, be recognised 
as recruited members and thus approach the potential for victim status. The cases of recruitment 
and use of children by urban or local armed groups are, in this sense, almost a different 
question. As indicated in the previous two chapters, the victim status of these children is even 
more elusive. They face an additional hurdle to be recognised, because their recruiters must 

 
e.g. ICBF 2012), last accessed October 1, 2020: https://www.icbf.gov.co/programa-de-atencion-especializada-
para-el-restablecimiento-de-derechos-ninos-ninas-y-adolescentes-1. 
110 https://www.unidadvictimas.gov.co/es/enfoques-diferenciales/unidad-para-las-victimas-tiene-registrados-
7633-menores-afectados-por. Last accessed May 1, 2021. 
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first gain status as armed groups in most cases. As explained in Chapter 6, such recognition 
depends on the political will or interest to recognise them as parties to an armed conflict.  

A central concern in this research is the gap between traditional recruitment and the more fluid 
concept of ‘use’, and the implications the difference has for children associated with armed 
groups who could obtain victim status. Discussions about constructs of victimhood were 
therefore also central in many of the interviews, and many voices were critical of the state and 
government agencies that allowed for the politicisation of victim status. These interviewees 
resisted the notion that only those who successfully registered as victims were actual victims, 
echoing law and international policy that children who are exposed to violence, neglect, and so 
on in the context of armed conflict are obviously victims. They highlighted that the “other” 
children who are not enrolled in the state programs “are victims but will never receive the same 
attention” (interview, NGO officer, 11/10-2018). This interviewee and many others referred to 
the fact that more effort is put into FARC children than to children associated with other groups. 
Interviewed policy experts associated with civil society and international organisations 
suggested that they perceived victimhood as inherent to the violent acts, the context of armed 
conflict, or specific circumstances, not to the process of claiming victim status. These 
interviewees seem to be promoting a victim-centred approach to these children and to be 
resisting calls for more criminalisation.  

From the analysis in Chapter 6, we saw that organisations frequently shift their focus from 
‘armed conflict’ to victims and ‘violations of International Humanitarian Law’ in order to 
attract funding and expand programs, which is also conceivably why many interviewees 
dismissed and reconstructed the importance of official recognition. Some even highlighted that 
self-determinations are extraneous, i.e., the children themselves do not need to identify as 
victims within the victim programs:  

They [the children in the Different Life Path program] will not see themselves as “poor me, I am only a 
victim of the armed conflict.” That is not the point either. We have come further and the type of attention 
is there... Yes, [the program is] voluntary but individual… “I am child, and this is the circumstance, I 
have the right to …” [independently if they are] called victim or not. (Interview, program officer, 
international organisation, 13/11-2018) 

In this quote, she is resisting the idea that children have to perceive themselves as victims to 
benefit from the victim program. The emphasis is on the inclusive victim category. She did not 
mean that children’s self-determination is unimportant, but rather that the constructed victim 
status encompasses degrees of responsibility and ex-combatant identities. The construct here 
does not imply that victims need to perceive themselves as “poor me” or as a passive actor of 
the armed conflict. 

Not surprisingly, a mix between the positions of an exclusive (officially recognised) versus an 
inclusive victim category is discernible across state agencies. Far from all state agents took the 
view that children are only victims once they have been recognised as such. As mentioned 
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previously, government policy and reports imply that the practice of victimisation is 
widespread, but tend to gloss over the fact that there is a gap between that assertion and the 
number and identity of those who actually accesses the victim programs (e.g., Consejería 
Presidencial 2017b, ICBF 2012). The governmental agency, the Presidential Council, explicitly 
recognises that it is a highly “difficult task” to define children’s victimhood in relation to the 
concept of ‘use’ by armed groups. The Presidential Council does not directly address the 
criminalisation issue in its policies, but more broadly coordinates prevention of recruitment 
and socio-economic development in relation to the children. Nonetheless, the Council has 
addressed how to categorise the children and identify potential victims. For example, a 2018 
Council policy on the inter-sectorial commission on prevention against recruitment and use 
included a recommendation to update the “characterisation tools” in relation to child victims 
(Consejería Presidencial 2018b: 9). The problematic issue with this particular policy is that 
categorisations of victims and non-victims, including victim-offenders, emerge without 
consideration or a perspective on the risks of criminalisation.  

Otherwise, the terms ‘child victim’ and ‘victims’ do not often appear in government policy 
reports. For example, the 2018 Presidential Council policy (Consejería Presidencial 2018a) 
avoids mentioning of ‘child victims’ altogether. Predominantly, the terms ‘associated’ and 
‘dissociated’ children (respectively vinculados and desvinculados) instead appear in reference 
to the category of children associated with armed groups. The exception is the 2019 Presidential 
Council report in which the idea of victim status is explored more in-depth. Generally, however, 
in policy reports, the term ‘child victims’ appears only in relation to describing situations once 
cases have been discovered and in relation to those children who are already receiving attention 
and, in most cases, only “child victims of recruitment” (e.g., Unidad para las Víctimas 2017). 
For example, throughout a Presidential Council report (2017a), the term ‘victim’ only appears 
in relation to “the victim attention route” (the programs), indicating that victim status only 
matters or exists once the state has administered the status. 

Tangled victim-offender navigation 

In policy where child victims of recruitment and use are discussed, criminal responsibility also 
features. Having victim status in Colombia expressly does not exclude the potential for offender 
status, as we will examined more closely in the next section. Several interviewees recounted 
their confusion in relation to this dichotomy, especially during the post-2016 policy 
development. Some Colombian criminologists suggested that the perception that Colombia is 
seeing “the era of the victims” has also continued to enable a firm foothold of criminal justice 
schemes (Zapata 2016: 12). The political discourse around the recognition of and response to 
victims nearly always involves a justice component. On the other hand, in contrast to ordinary 
justice, for transitional justice the major goals are to provide truth, reparations, and ensure non-
repetition, and so the justice component is secondary (Zapata 2016). Arguably, this difference 
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between ordinary and transitional justice is also observable in relation to child victims within 
the armed conflict frame. Although not completely absent, the sentencing/punishment phase 
for FARC children plays a lesser role than it does for children within the child justice system, 
where it is central. Scholars have also noted that in transitional justice, the discussion is often 
not about the tension between justice and peace, but rather the tension between law and politics 
(Zapata 2016: 12-13), which we see clearly in the case of FARC-EP-process. 

With the FARC-issue, Colombia already had a track record, an important institutional capacity. There 
are prosecutorial guidelines on how to investigate these cases. There is a committee called CODA111… 
The issue is that entities such as the Defence Ministry, the Prosecutor’s Office, Family Welfare meet and 
decide on all the cases… and certify, who are the children who have joined a group. When the Havana 
agreement comes [2016 Peace Agreement], and FARC includes that they will hand over the children who 
belong to their ranks, there is an amnesty clause appearing [in relation to them]. … you give amnesty to 
someone who committed a crime. In the case of child victims, you would not have to issue amnesty 
because they are victims. It seems a bit strange to me… I don’t know operationally how it works. Then 
will it require that they open criminal cases against all children to be able to issue amnesty and then give 
them their victim status? Why not do it at once and that’s it? (Interview, program director, international 
organisation, 12/3-2018) 

This interviewee expressed the idea that the process with FARC-EP did not start from scratch 
but built on Colombia’s long historical institutionalism of demobilisation and peacebuilding. 
She referred to the fact that during the Justice and Peace process for AUC, children had already 
been given victim status and, at least in theory, they were not criminalised. And yet, there are 
distinct normative elements within the new policy, such as an amnesty-clause for children, that 
she found puzzling and even discordant with the general child rights approach. She considered 
whether these issues surfaced because of the many calls for “more justice” that were made from 
the political camps or if it had to do with the way FARC wished to present its children as non-
victims. Even if children are explicitly given legal victim status, their status as offenders thus 
persists. 

Various political motivations were clearly important in relation to how the policy and programs 
for FARC children were formed. and these were was easily discernible during the peace 
negotiations between the government and FARC-EP. Despite relaying that it was taken for 
granted that FARC children are victims (“the president [Santos] saw them as victims, which 
they are”), an interviewee with close experience of the FARC peace process and the Colombian 
conflict relayed the limitations and hierarchies at play:  

FARC insisted that you cannot think about the child issue from the urban point of view. In the field [rural 
areas], it is something else. Many of them had families that had a historical relationship with FARC. So 
it was almost natural for them to end up joining… Of course, there is also a reflection from FARC that 
they should not have used children under 15, and they tried to prevent it. But the majority almost of the 

 
111 An inter-institutional committee verifying that those who wish to demobilise individually belonged to armed 
groups. 
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adult guerrillas also entered as children, sometimes under 15. So that was also a discussion in Havana. 
Because if we [call them victims], then we have to repair everyone. Including the commanders who were 
recruited as a child… that took the discussion to the other extreme. The state was not going to accept 
repairing Ivan Marques [high-ranking commander of FARC-EP) for having been a victim of illegal 
recruitment. (Interview, country director, international organisation, 6/3-2018)  

First, she reflected on the position of FARC-EP that, since no obvious force or threat occurred, 
recruited and used children are not necessarily victims, despite the national and international 
policy position. Second, she brought up the perceived injustice of simply drawing the line 
between children and adults. This ‘arbitrary’ division is also a prominent debate internationally 
(see for example the International Criminal Court’s judgement in the Ongwen case112). The 
consensus or acceptance of the limitation is that at some point, generally when someone turns 
18, their claim to victimhood ceases. Judging by how the prosecutor in the case argued, victim 
status was ‘ruptured’ or ‘discontinuous’ and is not a valid defence once someone is no longer a 
child. Scholars have noted that this reasoning reinforces the idea of the “proper way to be a 
victim” (Drumbl 2016). 

While generally adopting a victim-centred approach, organisations that fund, offer support, or 
oversee the state programs have treaded carefully in asserting their positions in relation to the 
FARC children. UNICEF and the International Organization for Migration (IOM), both 
accompanying the Different Life Path program, present the children as victims but avoid going 
into the question of criminalisation and criminal responsibility. In a joint project description, 
the two organisations wrote that “[b]oth from a child rights-perspective and in the best interest 
of the FARC children and from humanitarian necessity to create confidence between FARC-
EP and the State, the exiting-process of children, especially those under 15, is of great 
importance” (UNICEF-OIM 2018: 4). In this way, internal policy highlights the crucial and 
potentially sensitive political relationship between FARC-EP and the Colombian state in 
addition to the importance of promoting child rights. By emphasising children under the age of 
15, the policy indicates that the situation could warrant a strategic disregard for most children 
over 15, at least at first. Also, the policy does recognise that that the phenomenon of child 
victims who are not registered, who have disappeared, or who have returned to their families 
or places of origin is permanent and that the state needs to address the issue (2018: 14). 
UNICEF and IOM also wrote that it is paramount to take “into account the local realities” and 
that “the project is sensitive to the conflict, because it involves the participation of the children, 
not only as victims but as subjects of rights” (2018: 5). In a favourable interpretation, the policy 
in this way maintains that children are victims and at the same time implies that they are actors 
who need to partake in the debate about how to manage their demobilisation process. An 
unfavourable interpretation of this statement could be that victims are passive and not subjects 

 
112 See footnote 34. 
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with rights, and the fact that children are right bearers means they could be criminally 
responsible.  

In any case, it is clear that these two key stakeholders, just like many state actors, are trying to 
navigate the complex route with child victims who still in some cases (for FARC-children, in 
exceptional circumstances) can be criminalised. The discussions and experiences presented in 
this section have indicated that the concept of ‘victim’ is ridden with prejudices and hurdles 
and is understood differently by different actors. In the next part of the chapter, we will revisit 
the notion of ‘victim’, especially with reference to responsibility and innocence, in relation to 
the interviews and previous victimological studies. First, the ambivalent political agenda and 
legal provisions and interpretations are relayed in more detail to show the gap between 
international law and policy and lack of a harmonised approach concerning child victims of 
armed conflict. This gap and lack of harmonisation can partly explain why the diverse 
understandings and practices persist. 

8.1.2 Victim categories in law and policy 
Statements such as “the era of the victims” exemplifies a general perception of the prominent, 
exceptional place victims occupy in Colombia (see Krystalli 2019, de Waardt and Weber 2019). 
Scholars have likewise pointed out that that association of armed conflicts with atrocities and 
large-scale human rights abuses have paved the way for increased attention to victims through 
and within the following transitional justice agendas (McEvoy and McConnachie 2012, van 
Wijk 2014). Some argue that this is a window of opportunity for reform-oriented and activist 
research in the criminological field to focus on victim’s standpoint (Grewcock 2012). Others 
underscore that the way the victim agenda pans out in conflict or post-conflict societies 
coincides with how general political or security-oriented goals are framed. Many times within 
a peacebuilding policy framework, victims are referenced to reinforce rule of law and criminal 
justice principles (McEvoy and McConnachie 2012, Zapata 2016). 

In the Colombian political context, the 2011 Victim’s Law was passed under the Santos 
government (2010-2018) in the wake of the Justice and Peace process instigated by the Uribe 
government (2002-2010). The policy relevant to victims that was generated in 2019 was passed 
under President Duque (2018-current), who is much more attuned to the Uribe agenda in 
questions of security and armed conflict. Since security concerns and armed violence issues 
have been (and still are) questions of utmost political importance in Colombia in recent 
history,113 it is unsurprising that victims have occupied a prominent yet ambivalent role. 

 
113 Recently historical events that had to do with security, armed conflict and transitional justice include President 
Pastrana’s failed attempt to negotiate with FARC-EP in the late 1990s, the resulting election agenda and outcome 
in 2002, the politicisation around the 2016 Peace Agreement, the referendum, the Nobel peace prize, and the 
resulting 2018 presidential election agenda and outcome. 
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Possibilities for progress but also hierarchies and conflicting notions of and between categories 
of victims are prominent (see Krystalli 2019). Considering also the development of the child 
rights agenda, starting with the 2006 Child Law (see Chapter 7.1), it is similarly unsurprising 
that in practice there are several disconnected policy routes available for child victims.  

Resources for victim programs are equally unreliable. Research into armed conflicts and 
victims has found that donor interests can shift quickly according to a range of factors, among 
them how “marketable” the plights of the victims are (see Lemaitre and Sandvik 2015, van 
Wijk 2014). Organisations and civil society actors have, arguably and at least partly, 
successfully managed to mobilise around the legal provisions and advanced the victim agenda 
within the Colombian legal sphere, including capitalising on the increasing activism of the 
Constitutional Court in recent years (see de Waardt and Weber 2019, Lemaitre and Sandvik 
2015). The problems were recurrently ascribed by my interviewed policy experts to 
implementation rather than the political will or the policy itself, which also tallies with the post-
conflict victimology scholarship that notes a “mismatch between rhetoric and reality” (McEvoy 
and McConnachie 2012: 528). Before turning in the next part of the chapter to the difficulty of 
implementation, I will review the law and policy on victims, which has content that could, 
according to previous research, result in contentious outcomes, and represent a gap between 
law and policy and practice.  

Scholars have also noted that Colombia has taken “a step beyond” international law in terms 
of protection for children involved in armed conflict (Muñoz and Serralvo 2019), and 
Colombia’s “global attainment of best practice status on the treatment of victims” (see Sandvik 
and Lemaitre 2017) features across the transitional justice scholarship.114 On paper, the 2011 
Victims’ Law “has a transformative objective and adopts an exemplary ‘child-sensitive’ 
approach in line with international norms on victims’ and children’s rights” (Butti and Leyh 
2019: 757). On the other hand, one interviewee said, in relation to the sufficiency of the 
international legal framework in terms of protection of children in conflicts, that he believes 
this insufficiency to be “one of those situations where we expect governments to go further 
than the international law,” and he continued by reflecting that Colombia has done so in some 
ways (interview, program officer, international organisation, 7/11-2018). However, the 
complex peacebuilding practice in the conflict-affected rural areas presents another picture 
riddled with both inconsistencies and lack of awareness. Other interviewees noted that legal 
protection is not enough:  

However, the [legal] mechanism has been insufficient, since it corresponds to the response of only one 
of the powers of the State, a fundamental base, is only an abstract mechanism that requires the 
involvement of other institutional actors, mainly the executive branch… and the budgetary aspect is 
never taken into account… the legislator creates provisions and new institutions, functions, positions, 

 
114 See also the Harvard-led evaluation of comprehensive reparations measures in Colombia: Accomplishments 
and Challenges (Sikkink et al. 2015).  
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which in practice have no greater possibility of concretising… Setting aside the functions assigned to the 
Prosecutor’s Office [the investigation into the crimes] as well as the Ombudsman’s Office, when 
projecting the approach towards children, mainly in relation to the restoration of their rights, it is 
necessary to involve the Colombian Family Welfare Institute, to which the functions [general child 
protection] has been assigned. (interview, program officer, state agency, 27/11-2018) 

While he believed the legal framework for child victims to be relatively strong, his point was 
that the law (as an abstract tool) is seldom translated into viable and pragmatic policy. In line 
with his reflection, scholars have also noted the lack of implementation of the 2016 Peace 
Agreement and 2011 Victim Law (Butti and Leyh 2019, Weber 2020), which contrasts with the 
criticism – both by human rights and victim organisations and scholars – against the 2005 
Justice and Peace Law, which entirely focused on the formulation of the law in terms of victims 
and victim participation (see Porch and Rasmussen 2008). The interviewee also emphasised 
the importance of translating law into public policy that can involve, and coordinate between, 
relevant institutions on the ground.  

As we have seen, the Presidential Council has a key role and is also the governmental body 
that has produced the most policy addressing how to conceptualise child victims in practice. 
Its policy, while not focusing on legal responses but rather social and economic prevention of 
recruitment and use, tends to divide children associated with armed groups into several 
categories: recruited children, used (and sometimes utilised/instrumentalised) children, and 
child victims of sexual violence (e.g., Conejeria Presidencial 2017, 2018a, 2019). As the 
interviewee above also implied, the role of the state agency, the Family Welfare Institute, is of 
particular importance since it is the only actor in Colombian with the right type of expertise. 
However, for several reasons, the institute does not produce public policy to the same extent as 
the Presidential Council. Instead, the Welfare Institute has taken in a different route and rather 
than categorising child victims, they take an individualist approach. At the same time, to some 
degree, the Welfare Institute arguably tends to consider all children to be victims of some kind. 
This opinion was revealed to me during interviews with practitioners who currently work in 
and who had previously held management or directory positions at the Institute. In turn, 
interviewed policy experts largely ascribed the policy line to the nature of the Institute’s 
practice. The coordination and directory team that develops policy at the Institute is minimal 
compared to the operational practice. Moreover, the policy-line arose from the general dual-
system design, according to my interviewees. In any route where a child comes in contact with 
the Welfare Institute (as a child offender for example), the second process of re-establishing 
rights must always simultaneously be opened. The process of re-establishing their rights 
inherently operates under the assumption that all, or most, children who come in contact with 
the Institute have had their rights violated and are therefore a type of victim.  
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Child victims in law: the principle and limitations  

My analysis reveals that the victim concept is unharmonized and presented in muddled ways 
across law and policy, notwithstanding the overall recognition of children as victims. There 
seemed to be little doubt among my interviewees within the field of peacebuilding that children 
are legally recognised as victims. At first glance, the 2011 Victims’ Law, several Constitutional 
Court sentences, and governmental policy provide a solid frameworks for child victims of 
recruitment and use. The Attorney General in Colombia, for example, wrote in a report:  

Although in Colombia, Law 1448 of 2011 had already recognised the status of victims of minors who are 
forcibly recruited and who dissociate as minors, the Final Agreement expressly incorporates, and for the 
first time in a negotiation in Colombia, that dissociated children will have the same rights, benefits 
provided for victims of the armed conflict, recognising them as such. (Procuradería 2019: 15)  

This extract tallies with the suggestion that child soldiers are among the few categories of 
victims that do achieve some form of recognition as victims (see Derluyn et al. 2015, Smyth 
2003). In socio-legal research, the victim status of children is sometimes similarly taken for 
granted and criticised for not respecting agency and the need for justice (see Reis 1997, Drumbl 
2012). A closer examination of the Colombian legal framework, however, indicates that the 
category of ‘child victim’ is rather more exclusive than the rhetoric would suggest, for example 
as we also saw in the case of missing FARCchildren.  

Interviewees who advocated for a victim-centred approach to children associated with armed 
violence especially highlighted three pieces of legislation: the 2011 Victims’ Law, the 2006 
Child Law, and the 2016 Peace Agreement. In addition, the Constitutional Court’s judgements 
in relation to victim status were also brought up as bases for the victim-centred approach:  

The 2006 Child Law includes a passage to children as victims of the armed conflict. It complements the 
[2011] Victim Law this way… And the Constitutional Court recognises victims recruited by Bacrims 
[post-paramilitary groups] [Together with] the [2016] Peace Agreement, it creates a strong base for 
recruited child victims in our country. (Interview, program officer, state agency 27/11-2018)  

While this commitment to a clear message about victim status is probably intentional from a 
civil society point of view as we have seen above, it is worth examining how, and with what 
exceptions, victimhood is recognised in each of these laws. especially since the possible, 
accompanying, or underlying offender status makes accusatory criminal justice a prospect for 
the children whose victimhood is not fully recognised. As a first glance, the wording in the 
mentioned laws do not exclude child offenders from claiming victim status. Article 3 in the 
2011 Victims’ Law includes a definition of victims and is key in forming the foundation for 
who will have a claim to reparations and other ramifications as victims of the armed conflict 
in Colombia. Specifically, the Article stipulates that “[m]embers of armed groups will not be 
considered victims, except in cases where children have been dissociated from the armed group 
while being [under 18]” (Article 3: para 2). Here, two somewhat contradictory typologies are 
discernible: members as non-victims and ‘dissociated’ children as victims. These dichotomous 
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ideas, victims on the one hand and combatants on the other, are represented in critical 
victimology research as well (see Bouris 2007, Ruling 2019, Smyth 2003). The wording seems 
to exclude those children who have not yet dissociated from the armed group.  

The legal principle thus says that while adult members of armed groups, including those who 
became members as children, lose the potential for victim status, the members who are still 
children at the time of disassociation do not. Neither the 2016 Peace Agreement nor the 2006 
Child Law includes an explicit confirmation of this principle. The Peace Agreement (Article 
3.2.2.5) as well as the accompanying policy (Comunicado Conjunto No. 70 de 2016) that 
address the situation of child members of FARC-EP merely mentions that the children under 
15 are of special interest from a protection point of view, and that children under 14 can never 
be held criminally responsible in Colombia.  

Another important omission in relation to the child victim principle in the 2011 Victims’ Law 
is that criminal responsibility, i.e., the potential for offender status, is not solely excluded on 
the basis of dissociated children obtaining victim status. The Colombian Constitutional Court 
has confirmed that victims do not automatically lose the potential for offender status (e.g., 
Sentencia C-203 de 2005). When child members of armed groups, such as FARC-EP, have 
committed crimes against humanity, war crimes, or genocide, they must be held criminally 
responsible in line with international – that is, humanitarian and criminal – law.  

The 2006 Child Law does not explicitly stipulate or regulate the victim status of recruited and 
used children, or of victims of armed conflict in general. The protection rights in the Law 
reference “the right to be protected from armed conflict”, including protection from recruitment 
and use (Article 20.6,7) as well as the sweeping responsibility of the state to protect “children 
from recruitment and links with illegal armed groups” (Article 41.30). The protection rights 
also include other situations associated with victimhood resulting from armed conflict, such as 
forced displacement. But as has already been covered in section 6.2.3, the diversion 
mechanisms available to prosecutors when children are associated with armed groups and come 
in contact with the child justice system (the principle of opportunity in Article 175) does not 
explicitly reference victimhood. This provision also does not remove the offender status of the 
child. Rather, the provision assumes offender-hood by including a list of conditions that must 
be fulfilled in order for the child’s responsibility to be sufficiently mitigated.115 The provision 
further states that cases of crimes against humanity, war crimes, or genocide are exceptions, 
which clearly implies that offender-hood can trump victim-hood in cases where recruited and 
used children commit these serious crimes in the context of armed conflict, since these crimes 
per se can only can occur during an armed conflict. Nonetheless, read together with the 

 
115 These mitigating circumstances are related to if the child did not have other alternatives, etc. (see Article 175.1-
3 and 142) as well as the level of “their psychological development and their conditions relating to status as a 
victim”, according to the government policy CONPES 2010:19. 
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international (and the growing national) recruitment and use agenda, Article 175 and the Law 
implicitly account for a potential victim status. The provision was accordingly evoked by 
interviewees defending the victim-approach. Although, as we have seen in the previous two 
chapters, the article’s meaning and exact scope varies widely in practice. I will further examine 
the provision’s conditions in relation to victims in the child justice systems in section 8.2.1.  

Constitutional Court policy 

The Colombian Constitutional Court has on many occasions deliberated on the meaning of 
‘victim status’ for children in Article 3 of the 2011 Victims’ Law and other relevant provisions. 
A limitation of this legal principle is that the potential for victim status hinges on the definitions 
of armed groups and members of armed groups party to armed conflicts. These definitions are 
highly ambiguous and tend to be exclusive rather than inclusive in national policy, as we saw 
in Chapter 5. The Court’s interpretation of the concepts of ‘recruitment’ and ‘use’ in sentence 
C-240 de 2009 suggested that the terms should not be understood separately but rather 
encompass a wider socio-political phenomenon. In this opinion, the dichotomous 
understanding of recruited children as victims of the armed conflict (and not offenders in the 
armed conflict) on the one hand and used children as non-victims (and sometimes offenders 
within the child justice system) would be contrary to spirit of the international law. The Court, 
known for its human rights “activist” attitude (see Cepeda-Espinosa 2004, Lemaitre and 
Sandvik 2015), has also intended to problematise the definitions and by open for greater 
inclusion explicitly with respect to victims. In 2012, the Court addressed the constitutionality 
of a claim filed against parts of Article 3 of the Victims’ Law (Sentencia C-781 de 2012).116 
This claim considered the wording “that occurred during the internal armed conflict” exclusive 
and discriminatory. The Court upheld Article 3, limiting the law to only victims of “internal 
armed conflict”, but emphasised that the phrase must be understood in a “broad sense” 
especially for the benefit of victims. The Court acknowledged that such determinations have a 
direct consequence on the types of “restitution and reintegration measures or programs” that 
victims can access (C-781 de 2012). Despite upholding that the law applies to victims of 
“internal armed conflict”, this sentence is frequently invoked by interviewees and NGO reports 
advocating for victim inclusion (e.g., Coalico 2013: 52).  

The Court has also previously considered a set of criteria established by international tribunals, 
such as whether a perpetrator was a “combatant” or a victim was a “non-combatant”, whether 
a victim was a member of the opposing political party, or whether a crime was committed as 
part of or in the context of the perpetrator’s official duties (Sentencia C-291 de 2007).117 Over 

 
116 The first subsection of Article 3 has been studied by the Constitutional Court in a total of five sentences: C-
250, C-253A and C-781 de 2012, and C-280 and C-462 de 2013. 
117 See also the International Criminal Tribunal for the former Yugoslavia Kovac/Vukovic case 2002: paras 58-
59. 
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time, in another 2012 sentence, the Court acknowledged that there are grey areas where it is 
highly difficult to determine if any particular victimisation is linked to the armed conflict or 
not. Again, in cases of doubt, the presumption must always be in favour of the victims 
(Sentencia C-253A de 2012). In a 2017 sentence, the Court also repeated that a restricted view 
of situations of armed conflicts will likely violate the right of victims. Assessments should 
therefore always be made in favour of the victims, and not depend only on who the perpetrator 
is and under which conditions the perpetrator committed the act (see Sentencia T-478 de 2017). 
The Court maintained that in “grey areas”, it is necessary to determine if a “close and sufficient 
relationship to the internal armed conflict” exists and that the post-demobilisation groups are 
considered part of the armed conflict if such a relationship can be established. The Court in this 
sentence also tried to establish some objective elements that separate “common criminality” 
from situations linked to the armed conflict (T-478 de 2017).118 These interpretations show that 
the Court has not wanted to close a door to victims of grey-area violence, but has still tried to 
maintain some objective criteria ultimately grounded in definitions of armed conflict.  

Of importance here is the Court’s suggestion that the membership status of the recruiter is less 
important in considering the victim status in light of victimology’s critique of the ‘ideal 
victim’/‘ideal offender’ dichotomy. It would appear that the Court is actively aiming to go 
beyond the traditional or ideal dichotomies of armed groups and victims, which implies that 
the children in Colombia who were recruited by smaller, less recognised groups that have not 
been considered parties engaging in armed conflict could be considered victims. For example, 
children of those groups that collaborated with the larger AUC groups in their drug trafficking 
operations, but who were not handed over to the state at the time of disarmament and 
demobilisation, should have a claim to victim status.119 The same would apply to the children 
of smaller groups allied with FARC-EP. Furthermore, in a 2016 sentence specifically about 
child victims, the Court clarified that the “victim condition” is based only on (i) the occurrence 
of the victimising act, and (ii) the condition that the victim is a child at the time when the act 
occurred. Thus, the Court once again asserted that the particular circumstances of the person 

 
118 Common criminality (delicuencia común) is also under review in the previous C-253A de 2012 sentence 
specifically in relation to recruitment of children. In this sentence, the claim was that the term ‘common crime’ is 
employed to justify the exclusion of “the current and future victims of paramilitary groups”. The “expression 
‘common crime’ constitutes a discretionary exclusion criterion that does not satisfy the proportionality test either, 
since the victims are placed in an unfavourable situation based on a characterisation of the perpetrator” (C-253A 
de 2012: 2.4). The Court in this case concluded that the child population in question is not automatically excluded 
from the “universal concept of victim.” There are objective elements that make it possible to frame certain 
behaviours within the conflict and other as common criminality. There are grey-areas cases but those are not, and 
cannot, be predetermined and must be assessed on a case by case basis (C-253A de 2012: 6.4).  
119 For example, if a child had been part of one of the groups that did not unify under AUC and left the negotiation 
table with President Uribe. As we learned in chapter 3, the paramilitaries that unified as AUC were never a 
homogenous group but rather a marriage of interests between different actors. Not all the groups post-date AUC 
demobilisation, and some AUC units never participated in the peace process and some left before or after 
demobilising (see chapter 3.1.2-3.1.4). 
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who committed the criminal act are not relevant for defining the condition of the victim 
(Sentencia C-069 de 2016: 7.27). In this way, the assertion also suggests that other conditions, 
such as vulnerability, level of maturity, responsibility, and so on should not matter (as they do 
according to Article 175 in the Child Law with respect to diversion). However, even if these 
traits of the victim or the membership status of the perpetrator are not necessary conditions, the 
condition of ‘close proximity’ to armed conflict matters. This requirement raises the question 
of what type of conditions associated with recruited victims or recruiting perpetrators do matter 
in the determination, apart from whether the victimising act is included in the Victims’ Law. 
How important is the identity, role, or the status of the perpetrator(s) and the potential victim 
in determining ‘close proximity’, and who interprets and decides about that? 

While not exactly offering a clear picture of the concepts and definitions, the Constitutional 
Court in Colombia has clearly shown concern for the exclusion of victims, including children 
recruited and used by armed group. It can seem, as some suggest, that the Colombian law as 
interpreted by the Court goes “a step beyond” the international legal protection for children in 
this area (see Muñoz and Serralvo 2019). The breadth of Colombian policy is a valid point 
because international law includes no specific guidelines about how to conceptualise child 
victims of use by armed groups or children in grey-area conflict situations. However, the 
Court’s assessments do by no means secure children’s claims to victim status, something that I 
will continue to demonstrate in the next part of the chapter. The general position of the Court 
that has emerged indicates that the child population in question is not automatically excluded 
from victim status under the Victims’ Law (“universal concept of victim”, Sentencia C-253A 
de 2012: 6.4). The Court has simultaneously indicated that there are objective elements that 
make it possible to frame certain behaviours within the conflict and others as common 
criminality; although there are grey-area cases, these are not, and cannot, be predetermined and 
must be assessed on a case by case basis.  

An inclusive principle of granting victim status for children associated with armed violence 
thus seems to have been integrated into Constitutional policy. However, the principle is not 
without internal ambiguity and practice based on this policy is therefore inevitably diverse and 
conflicting. In addition, recall that the mandates of the Victims’ Unit and the Reintegration 
Agency exclude children, and leave determination of victimhood to the Presidential Council 
and the Family Welfare Institute. The mandates and procedures reduce the opportunities for 
children to claim victim status. And furthermore, unless a child was part of the small category 
officially recognised as victims and enrolled in a victim program (mainly FARC children), the 
state re-integration route is not on offer. The implication is that while the armed conflict rhetoric 
often centres on victims, few in the peacebuilding practice (and in the implementation-centred 
policy) wants to deal with them, either as victims or offenders. 
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Victim hierarchies in public policy 

In contrast to the Constitutional Court’s reasoning on child victims of recruitment and use, 
other policies from state agencies tend to divide the population in question into neat categories. 
For example, a 2008 report from the Family Welfare Institute included the following categories 
in relation to children and young people associated with armed groups: a) victims of political 
violence; b) dissociated from illegal armed groups; c) victims of the crime of illegal 
recruitment; d) victims of having their right to be protected against armed conflicts violated 
(including against use and recruitment); e) victims of being exposed to one of the worst forms 
of child labour and; and f) possible perpetrators of crimes against humanity or serious breaches 
of international humanitarian law (ICBF 2008: 74). These categories were formulated before 
the creation of the 2011 Victims’ Law. The list nonetheless exemplifies the tendency to set 
‘child offender’ as its own category. Often, this category is internally examined based on 
ordinary criminal justice principles without accounting for other victim categories that could 
simultaneously be in play. This lack of consideration for other possible categories became 
evident from juxtaposing interviews with judicial practitioners with those of policy experts in 
peacebuilding and transitional justice. Both groups often talked about children in the child 
justice system as its own category independently of potential victim status, but from different 
perspectives. Policy experts conceptualised child victims of recruitment and use, but their 
concepts ‘stopped at the gates’ of the justice system.”. Judicial practitioners, as we saw in 
Chapter 6, conceded that a potential victim status did not affect offender status, and offender 
status mattered most once a child had been arrested for committing a crime. 

The divisions between, or hierarchies of, recruited child victims on one hand and used non-
victims on the other are also discernible in later Presidential Council policy (e.g., Consejería 
Presidencial 2017b, 2018b). This policy indicates that, for example, children in urban areas are 
excluded from the “core at-risk” population, and thus often also excluded from the general 
victim category. The core at-risk population refers to the children at risk of recruitment by 
organised armed groups party to an armed conflict. The remaining children at risk (i.e. not the 
“core”) are those used or utilised but not recruited by the same groups, or those involved with 
organised criminal groups. In the criminal group scenario, recruitment does not exist as a term, 
so the issue automatically becomes one issue of use, according to the Presidential Council. 
Another 2018 policy conceptualised ‘recruitment and use’ without addressing the question of 
victim status or criminal responsibility (Consejería 2018a). In a 2019 policy, however, the 
Presidential Council backtracked somewhat and issued a conceptual examination on how to 
view children associated with various types of armed groups. This policy employed 
recruitment, use, utilisation and sexual violence consecutively, indicating a shift to a more 
inclusive approach. The policy noted that the number of “child victims of the crime [of] 
utilisation” as observed in cities to date will likely increase over the years in rural areas, since 
the emergence of “new” armed groups (2019: 25). This shift was conceivably prompted by 
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emerging new FARC-EP groups that abandoned the peace process and began to reclaim 
territory. The various approaches in different policies show that problematic victim hierarchies 
are at play, and that the expert agencies are exploring and pursuing an improved framework to 
ultimately transform practice. 

A development in relation to chid victims of recruitment and use is further observable in the 
2019 Presidential Council policy, in which the term ‘child victim’ appears much more 
frequently than it had in previous policies. Specifically, in relation to the question of multiple 
victim dynamics, the policy notes that:  

The circumstances in which children are separated from illegal armed groups constitute evidence of 
multiple violations of their human rights, originating not only from the armed groups as such, but also 
from actions by State authorities and society in that the need to recognise this population as victims of 
violence and provide the necessary conditions for the reestablishment of their rights that have been 
violated and in this way to ensure their social reintegration. (Consejería 2019: 33-34)  

This passage is interesting because it highlights the state’s role in creating victims by omitting 
to recognise them as such, and it labels the children “victims of violence” rather than victims 
of the armed conflict. The following phrases also appear elsewhere in the policy: victims of 
recruitment (2019: 8, 37); victims of armed conflicts (2019: 33, 44); victims of the crime of 
“uso” [instrumentalisation] (2019: 25); victims of sexual violence (2019: 17, 28); victims of 
child abuse (2019: 35). At one point, even the term victims of poverty (2019: 32) is mentioned 
in relation to the general lack of awareness of the phenomenon. This approach of frequently 
employing the word ‘victim’ is in stark contrast to previous policies that avoided the word 
‘victim’ altogether, and instead only talked about “dissociated” children, which obscures or 
bypasses their potential for victim status. The risk of the 2019 Presidential Council’s more 
‘liberal’ approach is that the concept of ‘victim’ appears innocuous or anodyne. Victims of 
recruitment and use seem to be grouped in with a general child victim concept rather than with 
victims of the armed conflict. There is no specific victim reparation scheme available for child 
victims of general violence, abuse, or poverty, apart from the (sub)standard, individual route 
of the Family Welfare Institute’s re-establishing rights, as was presented in Chapter 6. 

Moreover, while the 2019 Council policy is considerably more liberal in administering the child 
victim label, this policy also highlights that just because children are recognised as victims 
does not mean that they are exempt from criminal responsibility (2019: 8, 33). The National 
Council for Economic and Social Policy on children associated with armed groups after 2010 
(CONPES 3673 de 2010) took a similar stand. Children are explicitly viewed as victims (by 
referencing the Constitutional Court and international law120), but they simultaneously can be 
held criminally responsible. The policy adds that “such responsibility must be assessed 

 
120 In relation to the term ‘victim’, the domestic crime of illegal recruitment is referenced alongside the 
international provision’s “worst form of child labour” in the 182/1999 ILO convention and war crime in the 2002 
Rome Statute.  
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individually” (2010: 19), which further shows the tangled or twisted child victim concept in 
national policy and the gap between national policy and the international principle, or to child 
and victim rights.  

There are those in Colombia who have focused on the problems of creating categories and thus 
hierarchies of victim. The Ombudsman’s Office, rather than categorising children according to 
recruitment or use or using the double-condition category (victims as potential offenders), 
instead warns against criminalisation of this population (2017a, 2017b). Over the years, a few 
child rights organisations have also analysed ‘use’ alongside ‘recruitment’ as a potential issue 
of child victimhood, and have highlighted the excluding practices of not dealing with ‘use’ as 
a peacebuilding priority. One example is a 2009 report by the NGO Coalico. Coalico advocated 
for investigations into cases of use of children by armed groups primarily because child victims 
have the right to truth, justice and reparation, according to the Colombian transitional justice 
model. This right to justice and reparations does not mean that children should be subjected to 
“punitive measures, since in any case, their condition as victims obliges the State to yield…” 
punishment in favour of guaranteeing their rights as children and as victims, as per international 
law (Coalico 2009: 67). Coalico, in contrast to the Presidential Council and other’s policy, thus 
conveyed that the child-as-victim formula should cancel out criminal procedures against that 
child, but also that general truth-seeking investigations should be carried in the style of 
transitional justice. This approach has also been taken by many international tribunals. Another 
more recent example is a 2018 report by the Colombian NGO, Alianza por la Niñez, which 
highlights that child victims of use continue to be a major problem in post-2016 Colombia, 
implying that the issue does not receive sufficient attention:  

The facts show that despite negotiations with the FARC-EP, contamination of the national territory by… 
[land mines, etc.] continues to be a constant risk and forced recruitment occurs in some cases and threats 
are reported, but the greatest [risk] situation is the use of children and adolescents by illegal armed 
groups. They do not stop going to school and participate in family and community activities, but they are 
forced to engage in extortion, retail and transport — etc. (Alianza por la niñez 2018: 6)  

In their report, Alianza por la Niñez stressed that child victims’ rights and issues are of utmost 
importance in the general peacebuilding realm and must be prioritised. The report then 
explicitly recommends the state to advance the reform of the 2011 Victims’ Law and extend its 
scope, because only then can the aims of the 2016 Peace Agreement with FARC-EP be 
achieved. These ideas are also in line with what my interviewed policy experts (those with 
experiences from both peacebuilding and child justice) and other researchers have concluded 
(e.g., Butti and Leyh 2019). 

Clearly there are intentions to overcome the dangers of strict categorisation among policy or 
organisations, even if the hurdles in relation to specifically the victim label have not been 
addressed. The challenge lies in creating a route for achieving victim status that is not bound 
up with problematic and exclusive hierarchies. As we saw, the Constitutional Court has stated 
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that the determination of victim status under the 2011 Victims’ Law must hinge on the 
victimising act and not the condition of either the perpetrator or the victim. The obvious 
exception to the latter is when the victim is a member of an armed group unless that person 
is/was a child during the victimisation. The problem or paradox here is that the determination 
still depends on whether the victimising act happened within or with close proximity to an 
armed conflict. Making this determination will inevitably necessitate a consideration into the 
condition of the perpetrator, or more specifically, whether the perpetrator’s role, status, or 
identity is sufficiently linked to an armed group party to an armed conflict. Moreover, the 
condition of the victim also becomes relevant especially when considering the practical process 
of gaining victim status. The child who comes in contact with the state itself, or more likely 
via state practitioners, needs to navigate the legal framework and manage the Victims’ Unit’s 
application. The conditions (such as role, identity, etc.) of the child as a potential victim of 
recruitment and use affects how these practitioners choose to proceed. The conditions will thus 
matter in the process rather than coming down to a mere determination about the ‘victimising 
act’. 

8.2 An elusive label 
The previous part of the chapter included insights into why there are apparently so few victims 
in Colombia’s peacebuilding context, and relayed the politically sensitive priorities by FARC-
EP, the government, and supporting stakeholders alike. It then offered an overview and analysis 
of the law and policy on child victims. The law is relatively concise, provides several 
limitations, and leaves room for interpretation. Consequently, policy based on this law is 
diverse and inconsistent about how to conceptualise or categorise child victims of recruitment 
and use.  

Ever since the 2011 Victim’s Law, the Constitutional Court has reasoned that it is still necessary 
to determine whether the victimising act happened within or in proximity to an armed conflict. 
Despite attempts to move beyond certain categories or hierarchies, this necessity will inevitably 
include a consideration of the condition of the perpetrator as well as the victim. More 
specifically, a child obtaining victim status will depend on whether the recruiting perpetrator’s 
role, status, or identity was sufficiently linked to armed groups parties to an armed conflict. 
Moreover, the condition of the victim will likely matter when we consider the process of 
gaining victim status. The practitioners who come in contact with children associated with 
armed violence, often judicial actors within the criminal justice system, will first have to 
conceptualise these children as potential victims and decide to trigger the victim route and 
‘drive’ the process, unless the children themselves do it. There is a wide gap between 
Constitutional Court policy and other, local policy and practice, which becomes evident when 
we consider the process of gaining victim status.  
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Somewhat in line with the Constitutional Court, socio-economic policy with regard to 
prevention of child recruitment and use (e.g., CONPES 2010 and Consejería Presidencial 2019) 
seems to have landed in that a ‘grey area’ case must still be assessed individually and on its 
own merits. According to the definition adopted by some policy, recruitment happens when 
social ties to the family and community are cut (e.g., Consejería Presidential 2018a: 5), an idea 
that was echoed in a few interviewees. In contrast, the principle that recruitment within the 
armed conflict is always forced, or at least never voluntary, has been established in international 
and Colombian policy precisely because of the circumstances of armed violence.121 The Court 
has held that factors such as the common and general vulnerability of children within the 
context of armed conflict make it pointless to speak of voluntary versus involuntary 
involvement (Sentencia C-240 de 2009: 7.2.1.1). However, the case-by-case assessment 
criteria in ‘grey area’ cases, as well as the policy within the child justice system, raises potential 
controversy, especially if such an assessment takes into consideration a child’s ability to avoid 
being recruited or used or to choose a different path. We already know that judicial practitioners 
will likely make such an assessment because of the only mechanism available to them within 
the child justice framework: the principle of opportunity.  

In the first part of this section, the condition of the victim, offender, and the victim-offender 
will be examined in detail based on interview accounts and in light of relevant victimological 
critique, and contrasted with policy. First, I will analyse the child justice framework in relation 
to victims and the practice of applying the principle of opportunity, which also includes the 
situation when children are associated with gangs, which has not traditionally warranted victim 
status. In the subsequent section, the analysis will centre around the victim construct in relation 
to national programs for child victims of recruitment and use. The chapter ends with a 
discussion about child victims and children’s access to participate in peacebuilding forums and 
in decision-making processes.  

8.2.1 Victim status in the child justice system 
The conditions or characteristics of a child are more explicitly important in the field of criminal 
justice for a determination of potential victim status of recruitment and use. ‘Illicit recruitment’ 
is criminalised in article 162 of the Penal Law and ‘use’ in article 188d (instrumentalization). 
As we have seen, the Constitutional Court has interpreted these provisions and held that the 
distinction is rather fluid, and the child can be a victim of the armed conflict under both 
provisions in accordance with international law. However, as we also saw in Chapter 6, this 
policy has not really ‘trickled down’ into the practice of the justice system. Rather, if a child 

 
121 As reiterated by the Constitutional Court in the sentence C-240 de 2009, referring to the 2005 Optional Protocol 
to the CRC on children in armed conflict. Moreover, the Machel report on the impact of armed conflict on children 
opposed the voluntary/forced distinction of recruitment and included the justification with attention especially to 
economic motivations (Machel 1996: paras 3.8-4.1). 
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has been used by an armed group, his or her condition as an offender can easily cancel out the 
potential for victim status. Moreover, the diversionary bridging mechanism from criminal 
justice to peacebuilding (the principle of opportunity) lists criteria when the prosecutor can 
renounce criminal prosecution in the situation when a child has been part of an armed group:  

1. It is established that the child’s decision was based on the social, economic and cultural conditions of 
his or her environment to join an armed group.  

2. It is established that the situation of social, economic and cultural marginalisation did not allow the 
child to find other alternatives for his or her personal development. 

3. It is established that the child did not have capacity to pursue another form of social participation. 

4. It is a case of force, threat, coercion and constraint. (2006 Child Law: Article 175) 

While this principle does not include any mention of victim status, it is the mechanism available 
to judicial practitioners in cases when arrested children are associated with armed groups. At 
least in theory, these idea should correspond with a victim status, even though the 
administrative process of applying and registering for victim status with the Victims’ Unit has 
to be done separately. In cases where children are apprehended by the police, the application 
of the principle of opportunity by a judicial practitioner is the first step. The criteria for the 
assessment to apply the principle, as we will see, encompass both the external circumstances 
of a child’s situation and (more implicitly) their level of maturity and psychosocial 
development. From the point of the arrested children, the most beneficial interpretation of the 
criteria would be that all factors would be analysed together to indicate a general socio-
economic condition in light of organised crime violence. In other words, the criteria would be 
fulfilled if it could be established that the child has grown up in an area where armed violence 
is common and if the area, community, and the child’s family are generally disadvantaged. A 
less generous interpretation would be to closely examine the child’s “decision” to join and 
contrast it to the family circumstances and the availability of alternatives like education, for 
example. In addition, if the child’s resilience and mental capacity is considered and scored 
relatively high, the judicial actors could interpret those high marks as a reason to not apply the 
principle. The provision in this sense seem to exclude children who are deemed to possess the 
capacity to actively decide that involvement with organised armed violence is preferable than 
non-involvement. The issue here is that the implied victim construct, or at least the offender 
who is deserving of diversion from criminalisation and social protective intervention by the 
Family Welfare Institute, appears to be something that is either chosen (it is down to a 
“decision”) or something that is not deserved (if the child could indeed have found “other 
alternatives”).  

The 2012 Constitutional sentence clarified that a case-by-case evaluation in relation to the ‘grey 
areas’ of armed conflict is necessary (Sentencia C-781 de 2012: 6.3.3). Before that time, in a 
2005 sentence, the Court had developed a list of criteria for an assessment based on article 175 
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in the Child Law (Sentencia C-203 de 2005: 6.4.2) that centre around the degree of 
responsibility of the commander and others involved.122 The NGO Coalico (2009), drawing on 
these criteria, noted that this assessment can be problematic since it would be hard to provide 
evidence of the degrees of responsibility of the commander or leader or of other surrounding 
group members. Requiring knowledge of the hierarchy of the group members places a great 
burden on the judicial actors and the result depends on the resources at their disposal, which 
we know are already strained in a context like Colombia (Coalico 2009: 67). Article 175 is also 
not sufficiently regulated in law, according to Coalico, and prosecutors will therefore be 
hesitant to apply it. Coalico also critically noted children’s age and level of psychological 
development as part of the criteria. An assessment taking these criteria together would suggest 
that victims must appear vulnerable and/or innocent in relation to their involvement in the 
criminal activity of the armed group. Children who show a more developed psychosocial 
tendency endanger their chances of gaining victim status. In this sense, there is an ambiguity 
in the 2006 Child Law’s approach to child victims of recruitment and use and the criminal 
responsibility of these victims.  

Political victims  

A lack of responsibility is one of the traits alongside innocence, moral superiority, and purity 
that attends the “ideal political victim” (Bouris 2007). The formulation of the principle of 
opportunity seems to create a chain of equivalence between the identity of ‘victim’ and those 
characteristics. If some form of rational choice is involved in a child victim’s actions, the chain 
is broken. Victimologists have observed the common tendency to adopt a discourse of 
‘underserving victims’ by blaming victims for their victimisation, or by painting a picture of 
the victims’ behaviours as provocative (Bouris 2007: 49). As relayed in Chapter , if a victim is 
simultaneously an offender, the provocation element is inherent (see Heber 2014, McEvoy and 
McConnachie 2012). So, despite the objective or rhetoric around the principle of opportunity 
and the vulnerability of children as grounds for special treatment, if the chain is broken, the 
victim status is out of reach (see also Walklate 2011). These elements – choice, responsibility, 
provocation or undeserving of state ‘sympathy’ – are clearly observable in the text in article 
175 and inherent to the phenomenon of child victims associated with organised armed violence. 
Considering the scholarship and the overall victim framework, if a judicial practitioner weighs 
the specific level of resilience and the mental capacity of the child who has already been 
victimised (recruited/used or instrumentalised as per the Colombian Penal Law), the principle 
enables victim blaming or a ‘discount of suffering’ (see Bouris 2007). Taken together with the 

 
122 These criteria include, among others: (i) the specific circumstances of the commission of the act; (ii) the 
personal and social circumstances of the child; (iii) the degree of responsibility that can be attributed to the 
recruiter and its command; and (iv) the responsibility of those who, in addition to the recruiters, contributed to the 
practice in various ways (Coalico 2009). 
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practical complications of demonstrating that the criteria are fulfilled, it is not too surprising 
that the principle is not widely applied (see Chapter 6.2).  

In terms of rationality, a public defender that I interviewed commented that from an ‘outside’ 
perspective (meaning foreign), it is difficult to understand the Colombian context. International 
norms have been developed with other contexts in mind where children are “brainwashed” and 
“radicalised” (interview, public defender, 29/11-2018, including all subsequent quotes in this 
paragraph). In Colombia, according to him, most older children are “capable of judging what 
is best for them.” He added that in many cases older children join a group with their family’s 
socio-economic situation in mind. Therefore, the victim status is not straightforward, according 
to him. While he did not dispute the victim status of FARC children, he reflected that many of 
the children who end up in gangs have grown up in poverty and have a history of abuse, and 
these children in reality may be more “vulnerable than some of the FARC children, but they 
are not victims”, as “unfair” as that might seem. His reasoning, along with many others, shows 
that practitioners are prone to think in terms of children in this last category as not quite 
‘reaching’ victim status, despite the fact that they are vulnerable. They are victims ‘in all but 
name’, or more accurately ’in all but law’ as the interviewee saw it, because of the association 
to criminal activity.  

Another judicial actor described children in gangs: “they were fierce and very rational… At 
first we thought that they were being utilised, but no… [They were] running the ring as a 
business” (interview, prosecutor/investigative police officer, 10/2-2018). This quote 
exemplifies how judicial practitioners sometimes reason in the terms of ‘undeserving’ potential 
victims: if they are “rational”, they cannot have been used, despite the fact that the provision 
on instrumentalisation does not mention these conditions. However, the principle of 
opportunity provision does explicitly mention the conditions. The international policy, such as 
the 1996 Machel report, and the Colombian Constitutional Court, as we have seen, oppose this. 
This in turn, and again, shows the separation between criminal justice and peacebuilding 
practice areas. In one sense, the principle of opportunity in article 175 of the Child Law is not 
a bridge but rather a further confirmation that offender status trumps victim status and creates 
a wider gap between the inclusive victim-centred law and the criminal justice practice. 

Many judicial actors perceived the reports provided by the family welfare lawyers of the 
Welfare Institute as inadequate in terms of the information necessary to establish the criteria in 
article 175. Because of these criteria, less information automatically means more 
criminalisation. One family lawyer said that without the report, “the child victims of the armed 
groups would be systematically discriminated against in the system” because there would be 
little incentive for the other judicial actors to reveal a child’s involvement in organised armed 
violence (interview, family lawyer, 29/11-2018). By “discriminated against”, she indicated that 
they would not have their status as victims recognised. 
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Whether or not the children subject under Article 175 are victims at all ambiguous and depends 
on who you ask. The principle of opportunity is not explicitly part of the Constitutional Court’s 
legal analysis of the concepts of victims of recruitment and use. The article has only been under 
partial review when the Court judged the constitutionality of the provision of inadmissibility 
when children have committed war crimes, etc. (see Sentencia C-318 de 2013). The article may 
therefore be viewed as an “exceptional” mechanism for prosecutors and judges when a case 
has already passed through the gates of the criminal justice system. The legal situation seems 
to cause some dismay among policy actors. 

In 2002 when the Family Welfare Institute started the program for dissociated children, they treated them 
as victims of the conflict but there is no expressed recognition… because in the country there was still no 
talk of the Victims’ Law, or anything. But then the Child Law says that there is a principle of opportunity 
that can be applied in the cases of children in the armed conflict. As this is within the child justice system, 
another world etc. etc. The institutions continue in their logic, and it has been very difficult to make them 
understand… the context… Because the principle [of opportunity] should not even.., it is there to divert 
from penal prosecution. … They [the recruited and used children] should not even be subjects of the 
system in the first place, because first they were victims. (Interview, program officer, international 
organisation, 18/14-2018) 

She called the attention to the difficulty of bridging peacebuilding policy (presenting children 
as victims of recruitment and use) with criminal justice policy (where the children can be 
diverted from prosecution in exceptional circumstances at best). The entrenched culture within 
criminal justice institutions was given as a potential explanation, as explored in Chapter 7. 
According to her, the principle should not be applied to children who should be recognised as 
victims. She meant that children in gangs and other such groups that are not covered by the 
conflict framework are the logical subjects of the principle. However, applying the principle to 
them would in this case still, seemingly unfairly, depend on their not appearing rational or 
showing resilience. And the practice of not applying diversion would also still prevail. This 
critical voice reinforced this notion:  

But I have not seen a single case where this is a discussion among the judges. They end up holding them 
to account. Or they might acquit them, but they are never treated as victims. (Interview, program director, 
NGO, former director at state agency, 26/3-2018) 

The general objective of the principle of opportunity as we know is to avoid formal criminal 
justice proceedings and to promote the restorative justice. Arguably, the whole point of 
diversion, instead of ‘acquittal’ or alternative restorative justice, is to spare the child from the 
negative offender label. According to Kelly and Armitage (2015), diversion as a mechanism is 
easily (mis)conceptualised and embraced as another type of interventionism by judicial 
practitioners. Echoing the Colombian Child Law policy and scholarship (Cely 2012, Cuartas 
2015), the Victim’s Unit wrote, in a report on dissociated children, that the purpose of the 
principle of opportunity “is to make children aware of the damage caused, so that in this way 
they actively participate in repairing the damage caused” (Unidad para las Víctimas 2017: 23), 
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despite the fact that Article 175 does not mention restorative justice specifically. This omission 
reinforces the notion that the principle is not framed for victims but for offenders within the 
child justice system. Neither is the principle aimed at diverting them from prosecution, but 
rather at diverting them into an alternative justice procedure. The principle even implies that 
the dissociated children within the realm of peacebuilding could also be perceived as offenders 
when they encounter the criminal justice system. It is then clear that recruited and used children 
face difficulties in relation to confusing categories and risk stigmatisation that follow from 
contact with the justice system. 

Gang membership 

Small scale drug-trafficking (known in Colombia as micro-trafficking) is the most common 
registered crime, alongside theft, within the child justice system, according to official statistics. 
This pattern indicates that association with a gang, group, or organisation is common among 
the population of children who come in contact with the child justice system. The broad 
instrumentalisation provision in the Colombian Penal Law stipulates that it is illegal for any 
group or adult to use a child in criminal activity. However, to many practitioners, this 
stipulation does not automatically grant a used child victim status. As we saw earlier, the most 
obvious option seems to be the mechanism in Article 175 of the Child Law, if the used child 
conforms to the criteria. But as we also have seen, most cases of use occurring outside of armed 
conflict have not been accepted by judicial practitioners as a mitigating circumstance that 
warrants the application of Article 175. The victim status of gang children thus seems most 
elusive within or without the armed conflict.  

Gangs are rarely considered participants in armed conflicts, but rather cases of children 
involved with gangs typically fall in the ‘grey area’ (Krause 2012, Rodgers and Muggah 2009, 
Schubert 2015), which Colombian policy experts and organisational actors have begun to 
critically reflect on.  

They are the new dynamics that are taking place in the territory. Some areas where they have gangs. The 
gang is like the fine line… the child cannot be recruited. Because the gang has a different organisational 
system. But an organised armed group is behind, with sources with resources, that can use this gang 
more easily. I give them their income and this gang is using this child. It is clear, the child is under threat, 
if you don’t collaborate, let’s go to your father, your mother, yes? This dynamic has to start referencing 
that is where the post-agreement brings us. The new social dynamics… [this perspective has] not 
permeated the work methods of the courts. (Interview, desk officer international organisation, 23/3-2018) 

This comment corresponds with previous research on gangs showing that gang contexts 
transform and adapt to armed conflict situations. Gangs easily become subsumed or allied with 
militia, rebel, or other structures (Downey 2011, Jones 2014, Utas 2014). This policy expert 
interviewee described the scenario under which he thinks that the children in gangs should be 
considered victims because of the likely alliances between larger armed groups party to armed 
conflict and the gangs. He also highlighted the circumstances of associations as a reason 
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backing up his argument. The threat against their person or threat to their family (or promise 
of economic compensation to their family) are powerful incentives to agree to collaborate in a 
context that is ridden with conflict, such as armed confrontations, disappearances, social 
protests, and so on. There are incentives for local gangs to collaborate with other groups with 
a regional or national network, and there are incentives for children and others to join or help 
the gang in some way. The interviewee made the point that since children are generally 
considered victims of an armed conflict context, according to the international policy (e.g., 
Machel 1996), it makes sense to treat children in gangs as victims as well.  

Interviewees said that it is widely known and documented that gangs are behind, or contribute 
to, activities of sexual exploitation of children. Arguably, this fact is understated in the 
Colombian peacebuilding context. 

We made the first report to the optional protocol on the sale of children, child prostitution, and child 
pornography, and in that report, there are a number of documentary testimonies on sexual violence in 
the context of the armed conflict. At least since the years of 2008, 2009 this phenomenon is very well 
known. But in terms of specialised care or programs, it is not so clear. Now this week the Family Welfare 
Institute was putting out a public consultation, guidelines for the care of children who are victims of 
sexual violence. And it has a chapter on sexual violence in the context of the armed conflict. In other 
words, the Institute, only now, is integrating sexual violence as a clear component of armed conflict that 
needs specialised attention. The public policy on this is just starting to take form. (Interview, NGO 
director 25/4-2018) 

The perception that it is only now (that is, in 2018) that the state agencies have begun to take 
sexual violence in the context of armed conflict seriously is backed up by the fact that the 
Presidential Council only recently began to focus on sexual violence in addition to recruitment 
and use (Consejería Presidencial 2019, see also OPROB 2017). Sexual violence and 
exploitation of children are important examples of practices that children used by gangs 
confront without the possibility of being recognised as a victim of the armed conflict. The same 
interviewee pointed out that the general schemes for child victims of any type of sexual 
violence in Colombia are “weak” and often run by NGOs, such as his own. The weakness of 
the state schemes become obvious when considering the ‘re-establishment of rights’ route for 
children who come in contact with the justice system as offenders. While child victims of 
sexual abuse will not face prosecution for this specific practice, they do risk prosecution for 
other type of association with the gang or group. In Chapter 7, we learned that the reports 
compiled by the family welfare lawyers are rarely considered adequate. The total amount of 
time the child spends with medical staff, psychologists, and lawyers is not sufficient for the 
child to report forms of sexual abuse they might have experienced along the way. The children 
might also be worried about further repercussions if they have been involved in pornography 
or prostitution. 

The other example of a common type of practice that children are exposed to when associated 
with gangs is small-scale drug trafficking, but for this crime, they will not be recognised as 
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victims (they would more readily be considered victims if the drug trafficking had occurred in 
‘close proximity’ to the armed conflict). However, if the drug trafficking is small-scale, it goes 
unnoticed as a harmful conflict practice, even if this practice is part of the overall structural 
problem. This view reflects the entrenched hierarchical approach of giving priority to 
traditional or ‘ideal’ recruited children that experience extreme violence, even if such a 
category is fluid in practice (see Butti and Leyh 2019, Christie 1986). An interviewee with 
research experience of children and gangs described the common practice of using children in 
drug trafficking in Colombia, and she exemplified the difficulty of capturing this category as 
something that can be relevant for policy makers: 

If I need someone to keep guard when I do my dealings, I get the child and I give him 1000 pesos [a 
quarter of a US dollar], and he will do it. And that is how it starts. This child is not recognised within 
the armed conflict, in fact, it is not recognised in law anywhere. There is acknowledgement and 
awareness when the child is part of an organised armed group, a group that has strategies and some 
experience. But when it is your average gang member of the street who is using the child for drug 
trafficking, well, he is not in the armed conflict. (Interview, program officer, international organisation, 
23/3-2018)  

Many would deny that the actions of the child in the example above warrant victim recognition 
or compensation under the 2011 Victims’ Law. However, a critical situation arises once a child 
has been arrested by and faces prosecution for this type of involvement. Because small scale 
drug-trafficking is so common, the gap between child victims and children involved in gangs 
is conspicuous. The same expert quoted above also confirmed that children in gangs are rarely 
subject to any special treatment within the justice system because “the structure is not the same” 
as within the peacebuilding system. She added that it is “unfair”, and her organisation is 
advocating for a change in policy.  

Other organisations report similar observations. One interviewee described their group’s many 
initiatives within child prisons in order to collect information to substantiate a change in policy. 
This group organises recreational and therapeutic projects for children deprived of liberty. This 
way, they establish confidence with the children and can “ask them the questions” about the 
situation surrounding their involvement in gangs or other groups (interview, officers, 
international organisation, 3/12-2018). In turn, the group can use this collected data about use 
and gang involvement to advocate for a change in policy. As the example of this group shows, 
while victim status seems highly elusive both on paper and in practice, many of policy expert 
interviewees were seeking reform in this area. They also demonstrated an understanding of the 
complexities at play.  

Children in this country have constantly been affected by conflict. I am 56 years old and I have not lived 
a single day in peace. … Many children have lived in marginalisation, poverty and migration. … At work 
we have met and talked to people who during their childhood were victims of all crimes related to the 
armed conflict. And then they became the victimisers. They end up in a career of urban crime or rural 
micro-trafficking. They are or were used by adults to commit crimes such as murder, theft, etc. And in 



 246 

turn they then recruit other children. I am [talking about] all types of armed groups… both from the 
extreme right, so-called paramilitaries, and from the left. (Interview, consultant with a state agency, 
23/4-2018) 

This interviewee conveyed that we need to understand the context and intricate nature of urban 
crime and armed conflict instead of separating the categories as is the entrenched habit within 
a traditional justice system (see also Butti and Leyh 2019). She highlighted that involvement 
in practices such as small scale drug-trafficking is not easily separated from the armed conflict 
and politically motived groups. In this sense, the problem is not only with the gap between 
international (including the Colombian constitutional) policy and practice, but also with the 
gap in the conceptualisation between the child victims and child offenders within conflict-like 
contexts.  

8.2.2 Victims in the peacebuilding process 
Texts with a focus on child justice often remain wedded to the official statistics and the crimes 
committed by children. Policies regarding armed conflict do not always talk about specific 
crimes, such as small scale drug-trafficking or extortion, but rather focus on the contexts that 
child victims of recruitment often find themselves in (see e.g., Unidad de Víctimas 2017). The 
presentation of ‘serious violations of IHL’, or other acts associated with armed conflict varies 
to a large degree depending on the specific focus in particular public policy or reports. In 
Colombia, certain organisations and state agencies have begun to conceptualise children who 
carry out support roles or are part of gangs working in close proximity with the armed conflict 
as victims. However, whether considering children as victims has contributed to a greater 
recognition for child victims of recruitment and use (who end up in the criminal justice system) 
remains highly doubtful. In the previous section, I offered insights into the struggle to claim 
victim status by children who are already (partly) labelled offenders, under the diversionary 
mechanism of the principle of opportunity and for those who are associated with gangs. In this 
section, I will examine the process of gaining victim status for children who are more readily 
recognised as recruited children, i.e., the ‘dissociated’ children, in more detail. This category 
(in theory) includes FARC children but also children from the old AUC groups or other groups, 
notably ELN or EPL, who wish to access this route. 

Confusing labels 

Interviewees drew my attention to the different labels and routes available to children who 
come in contact with the peacebuilding practitioners as victims.  

It has been very difficult to coordinate this process and harmonise it in some way. Because it’s a child 
and they got lost because… of the complicated nature of the processes. The Family Welfare Institute sees 
children in need of protection, the Reintegration Agency speaks of reintegration, that is, they belonged 
to armed groups, in some way they were the perpetrators. And for the Victims’ Unit they are victims. 
Three institutions with different approaches. Different labels. And the children did not know: “here they 
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are telling me that I am a child who does not have enough autonomy, that I am still a minor. Here they 
tell me that I am a victim, but I also did things, I committed crimes. And they tell me yes, you committed 
crimes, etc., you have the right to reintegration.” So it is very complicated, both the normative and 
institutional structure is too complex… And they also feel… lonely in the process. Finally, there is the 
Prosecutor’s Office, and for the prosecution or for any justice entity, the child is a perpetrator. (Interview, 
program officer, international organisation, 18/14-2018) 

This quote shows that there are at least three potential routes available to these children and the 
difficulty of navigating among them and the labels they each ascribe. The idea is that a child 
embarks on the specialised child route and at the same time registers as victims with the Unit. 
The interviewee highlighted that the Family Welfare Institute often conveys that the child is in 
need of protection, and that this idea can clash with labels of ‘in need of/right to’ reintegration. 
When they turn 18, if they wish, such a child can access the general reintegration route for all 
ex-combatants, which means that they can simultaneously and voluntarily identify as a child 
and a victim, entitled to child rights and protection, as well as an ex-combatant. As the policy 
by the organisations UNICEF and IOM123 highlighted in the previous part of the chapter, 
considering the contextual realities, the label that might seem most natural for these children is 
for them to consider themselves ex-combatants (rather than victims) along with the other 
members of the group. According to the interviewee, it easy for children to assume that the 
victim label implies passiveness and innocence while the perpetrator label corresponds with 
prosecution. This dichotomy is also what child soldiers scholars often refer to, and they also 
highlight that the inability or unwillingness of international policy (and corresponding practice) 
to address questions of criminal responsibility is highly problematic (see e.g., Akello 2019, 
Derluyn et al. 2015, Drumbl 2012, Nyamutata 2020, Kaushik and Freeland 2019, Rosen 2005, 
Steinl 2017).  

Children need to understand what the different labels entail in both law and in practice to 
successfully benefit from the dual offender-perpetrator label (and access both their victim 
assistance and reintegration opportunities). The ability of professionals who work with the 
children to pedagogically explain Colombia’s non-traditional transitional framework and 
process is therefore crucial. If this pedagogy is lost, they risk confusing and isolating the 
children. And as one interviewee conveyed, they often fail (interview, program officer, 
international organisation, 18/14-2018). At least policy experts involved in these processes 
stressed that the key aspect for combatants and victims alike is socio-economic development 
in the form of education, vocational training, and financial aid. In Colombia, the Reintegration 
Agency’s route centres around generating human capacities and reducing vulnerabilities. The 
justice aspect, in terms of prosecution, is a secondary consideration. These procedures and 

 
123 UNICEF and IOM are partners/donor organisations in the “Different Life Path” program for FARC children 
(see Comunicado Conjunto 70 de 2016).  
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practices are not obvious for children for whom traditional binary terms of perpetrator 
(entailing retributive justice) and victims (implying innocence) lie closest to hand. 

This confusion was further expressed by interviewees who also highlighted the necessary but 
difficult promotion of a more fluid victim-perpetrator system design where socio-economic 
development is the primary focus, not justice.  

What we have seen in relation to the negotiations with FARC, and the stories we have learned about from 
many ex-combatants, is that they entered the ranks of FARC as children.. There are some dramatic 
testimonies from Martín Sombra, the FARC “jailer.” He entered the FARC when he was 8 years old [he 
thinks] and left at 50… when they captured him. I believe that the first victims of the conflict were the 
combatants themselves… And some [members of armed groups entered] with some justification and 
others simply said that they saw it as a business opportunity... The complexity is lost in many perspectives. 
And trying to judge in a way, to simplify it, it seems to me that this can also be very counterproductive. 
It is to ignore all that history that made us all victims. I believe it made us all victims. It was not only the 
“victims” in the strict sense. (Interview, NGO director, 25/4-2018) 

International as well as Colombian policies have established that child recruitment is not a 
defence or a necessarily a mitigating circumstance if one is on trial for serious crimes 
committed as an adult member of an armed group. And at some point, soon after turning 18, 
one’s victim status will be cancelled out by one’s acts as a perpetrator. The idea that combatants 
are also victims, however, is a view that many hold, as exemplified by the previous comment. 
The interviewee added that the “social drama” of Colombia (referring to the complex conflict 
dynamics) is too complicated to be captured by legal categories. His account also reflected that 
the traditional approach to neatly divide between recognised victims and combatants can be 
harmful to the general peacebuilding objectives, because the dichotomy created competing 
notions of ‘who suffered most’, and so on. This dichotomy has also been addressed by 
victimologists who explore different hierarchies with respect to victims and perpetrators (see 
Hearty 2018, Jankowitz 2017, 2018a, McEvoy and McConnachie 2012).  

Complex roles as victims 

Interviewees who highlighted that the special program for FARC children (the Different Life 
Path program) was designed explicitly to deal with the complexities and the victim-overlap 
issues involved also thought that it is “a very good program” (e.g., interview, program director, 
international organisation, 12/3-2018). The challenge, as explained above, is that the process 
(before and after the program) requires pedagogical orientation with respect to concepts and 
labels. Since the Victims’ Law explicitly states that child combatants can also be victims, the 
most difficult concept to comprehend, or the most complicated labels to unite, seem to be 
related to the victim-offender overlap. While the dissociated population may be described as a 
category of victim-offenders, the concept is puzzling because of the lack of clarity and 
harmonisation in law and policy, and because the victim label and the offender label are 
generally used as opposites or in a binary way. The following comment exemplifies this debate:  
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Politically and from the normative point of view, the Colombian state has been concerned that children 
who were in the conflict as combatants recruited by the illegal armed groups receive attention. This is 
recognised, in other words, the state assumes it, in the laws and regulations when defining how care 
should be for children who have been in conflict. What’s going on? Two different regulations intersect. 
One has to do with the participation of children in armed conflict... sometimes recognised as victims. 
Other times they are recognised as also responsible for crimes as part of the group. In that there is a 
debate, let’s say, there is no absolute agreement that says that all recruited children are victims and have 
to receive attention as victims. (Interview, NGO director 25/4-2018)  

This comment conveys that there is no absolute agreement on among experts and practitioners, 
and it is therefore not surprising that the process is difficult to explain pedagogically.  

In 2017, the Victims’ Unit published a report, based on testimonies from dissociated children, 
in which some of the issues that recruited and used children have experienced with regards to 
the labels have experienced. In addition to the sometimes confusing legal concepts, there are 
many stereotypes and stigmas attached to the labels, as conveyed by the children themselves 
(Unidad para las Víctimas 2017). The “passive victim” is the first one that is highlighted, 
including both the notion that the children had no choice in the matter, and that they lost their 
autonomy by being brainwashed. Many children reject these ideas and perceive them as 
stigmatising. In terms of use/utilisation, the perceived social image portrays the children as 
completely unaware: “they do not know what they were involved in” (Unidad para las Víctimas 
2017: 9). The 2017 report also included the perceived stigma that is attached to the label of 
offenders. The ideas here feature that they “have to pay for what they did” and that it is unfair 
that they receive benefits and special treatment when other victims of general crime and 
violence do not. These ideas are also in line with that which the reimagined research on the 
child soldier concept conveys (see Drumbl 2012). There are many elements of fear involved, 
and children “do not want to go back” home or to certain areas or cities, both in relation to 
affected communities, and because they are worried that members of their group, “the ones that 
stayed”, think of the children as cowards and traitors (Unidad para las Víctimas 2017: 10). The 
children also demonstrate anxiety towards the state and especially in relation to any direct or 
indirect contact with the Prosecutor’s Office. According to my interviewees, the children worry 
about prosecution. In the transitional routes, they most likely will not face prosecution, but 
since the law and policy do not explicitly exclude it, they cannot know for certain. 

In 2014, the NGO International Centre for Transitional Justice published similar findings. This 
report noted that the wider society often thinks in binary terms of ‘passive young child victim’ 
on the one hand and ‘offending older child or young adult’ on the other. These ideas are 
grounded in the fear wider society feels towards the demobilised population at large: 

In Colombia, the social imagery of children associated with armed groups has been mostly that of 
children as passive victims or young people as perpetrators… Although there seems to be a high degree 
of understanding of the victimising situation generated by recruitment by the human rights community 
and officials who accompany the prevention and reintegration programs, in a broader scope of society 
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there is a certain tendency to perceive young people dissociated as victimisers. Social mistrust towards 
the population… can be explained by fears related to security and the low sense of social co-
responsibility… the slow and insufficient implementation of the victim reparation policies [makes] people 
in the communities perceive that the dissociated and demobilised receive better treatment than the 
victims. This sense of asymmetry generates resentment. (ICTJ 2014: 16) 

This explanation exemplifies the difficult, in-between category that older children find 
themselves. First of all, they are ‘dissociated’, which implies that they are exceptions to the 
rule that no members of armed groups can be given victim status according to Article 3 of the 
2011 Victims’ Law. Second, the communities might only view young children as victims 
because it is easier to believe that younger children have been manipulated or forcibly recruited, 
corresponding with the legal division between those children under 15 and those above. Older 
children are more readily stigmatised and labelled perpetrators, and once a child commences 
the dissociation process, most of them have reached older ages. At the time of dissociation, 
many decide to stay in protected houses while they advance their formal education, for 
example, which means that when they join society, they will likely be 17 or adults already. At 
this point, most recruited and used child victims will likely face stigma and unsympathetic 
reactions from the community. With insufficient insight into the phenomenon, the image of a 
child kidnapped from their family may generate enough sympathy; the idea of a 17-year-old or 
a young adult who has also committed crimes and then received benefits does not. This 
discussion, exemplified with the reports, fits with the ‘ideal victim’ concept in victimology (see 
Christie 1986). Some have noted that when the status as vulnerable children or youth is taken 
together with potential harm and risk to society, these children more readily end up as offenders 
(Walklate 2011). For these reasons, it is unsurprising that references to vulnerability or 
innocence, calls for more justice, and the stigma against this population of children persist in 
Colombia.  

As we saw above, some policy experts have said that the victim-centred reintegration programs 
for children accounts for the complexities because of the awareness of the larger conflict and 
economic dynamics in especially the rural areas. The policy experts and practitioners who 
designed the programs did not assume that child victims are passive actors, something that 
stands out considering the critical victimological accounts and the assumptions in some of the 
literature on child soldiers.  

During the peace negotiations with FARC-EP, I had the impression that UNICEF and several of the 
other organisations also shared the realisation that it is not a black and white matter and successfully 
communicated this to the responsible state agencies. Because many 15-16 year old boys in rural areas 
are generally considered as adults in their context. If he wants to start working and get married for 
example, he can. No one from his community opposes this.. So why can’t he then also decide if he joins 
a group or not?… Especially considering that there are no jobs nor educational opportunities. Or if he 
himself is experiencing violence or threats from his family or from other groups. … The children are not 
passive. … What I am saying is recruitment may be a good alternative if he will not be able to support 
or protect himself otherwise. (Interview, country director, international organisation, 6/3-2018)  
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This quote highlights that in context of armed groups such as FARC-EP providing security and 
income, it is a natural path for many older children, and the programs reflects this. She went 
on to say that often the families in such areas have a historical connection to the group and they 
might believe in them politically more than they believe in a largely absent state or a 
government that provides few public services. Interviewees also reported that they have failed 
to address certain aspects of the victimising phenomenon of recruitment and use. The 
categories ‘demobilised children’ or ‘dissociated children’ are not always associated with the 
“additional victimising acts” in play. While they enable socio-economic development, the 
category does not “embody sexual violence as a specific affectation of armed conflict” 
(interview, NGO director 25/4-2018). 

The international legal criteria referenced by the Constitutional Court in 2007 (Sentencia C-
291 de 2007) emphasises that if a perpetrator is a “combatant” and if the victim is a “non-
combatant”, the victim claim strengthens. While this relationship does not exclude the 
combatant child’s potential for victim status, the criterion reinforces the general notion that 
innocent or blameless victims (non-combatants) are particularly worthy of victim status. 
Another example of the tendency to emphasise traits associated with innocence can be found 
in a 2008 Constitutional Court statement: 

Colombian children in situations of forced displacement are the weakest and most defenceless victims of 
the entire population displaced by the armed conflict... they are severely hit by crimes and structural 
conditions that are completely beyond their control and responsibility as well as their ability to resist or 
respond. (A-251 de 2008: para 1)  

The Court’s reference to “most defenceless victims”, bestowed on an entire category of child 
victims, inevitably reinforces the notions that victims can be less or more deserving. Butti and 
Leyh (2019) wrote that the victim framework in Colombia is both an exemplary child-sensitive 
approach and at the same time problematic for some children. The problems, they argue, are 
not only due to implementation, but some conceptual shortcomings in the text. In line with 
what I have aimed to show in this chapter, the authors point out that the rhetoric of the law 
“simplistically portrays all young victims as ‘vulnerable children’, rather than appreciating the 
varied experiences of victimisation”, and therefore is not ideal for all children (2019: 757, see 
also Jiménez 2019). Others have also noted the tendency of Colombian policy to reinforce the 
criteria of innocence, such as the Villatina Massacre commemoration, which does not 
correspond with the lived realities of some children (Reyes 2019).  

Participation in peacebuilding  

The prominent focus on victims, and presumably the sheer number of registered and recognised 
victims, has meant that local governments and organisations all over Colombia have created 
mechanisms for both direct and indirect participation for victims. Especially since the 2016 
Peace Agreement, forums have been set up to include the input of victims in the design and 
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execution of the implementation of the Agreement, correlating to the international 
community’s increased attention on the importance of participation of victims in peacebuilding 
projects. Participation likely also relates to civil society’s prominent criticism of the Justice and 
Peace process that allowed for minimal participation of victims. At the same time, childhood 
scholars have generally criticised the minimal possibility for children to participate in state-
building projects. Some initiatives at the international level, like the 2015 UN Resolution 2250 
on Youth, Peace, and Security, stand out as placing greater emphasis on participation by youths. 
Many studies focus on this aspect in relation to Colombia, and highlight that not all children 
and youth are marginalised in the same way, and their potentials for participation in any process 
vary widely and leave some groups entirely forgotten (Butti and Leyh 2019). Scholars have 
also found that while the rhetoric of victims’ rights are part of the international criminal legal 
discourse, problematic ‘simplifications’ readily take place within tribunals (see Drumbl and 
Barrett 2019). My contribution is only minimal with respect to the diverse research that 
specifically addresses the problems of participation. I will nonetheless finish this chapter by 
noting the difficulty for children associated with armed violence to participate in peacebuilding 
processes, as this difficulty is inextricably linked to the potential for transformation and greater 
inclusiveness in relation to victim status. 

The series of institutions that focus exclusively on those recognised as victims of the armed 
conflict reinforce the prominent place victims occupy in Colombia after the Justice and Peace 
era. Other state institutions have also been instructed to mainstream the special attention for 
those with victim status and incorporate a special focus for other populations who have 
‘differential status’ within the Colombian system. Children make up one such category. In many 
regions and cities in Colombia, this population is grouped together with young people (niños, 
niñas, adolescentes y jovenes). Someone can belong to different categories simultaneously and 
thus have the right to participate in many forums. However, the space for children to participate 
(in comparison to many other populations) is very limited. Many of the forums and meetings 
take place during daytime, require travel, and are generally adapted to adults. Grouping 
children with youth permits the state to circumvent the difficulties in creating a child-specified 
space. The local governments, or the agencies running a forum, can report attendance and 
participation in the forums, and thus be compliant with the Peace Agreement or some other 
policy, even if there were only adults present. 

The special mandate of the Family Welfare Institute to some extent monopolises contact with 
children, allowing others, such as the Reintegration Agency, to only pay minimal attention to 
the issue of including children in their participatory forums. This problem with monopolisation 
came up during my interviews (see Chapter 6), some of which criticised the Welfare Institute’s 
entrenchment in the old paternalistic system and its traditional ways. Children who come in 
contact with any state agency are in this sense ‘in-betweeners’. General peacebuilding agencies 
do not take them seriously enough, since children are not part of their mandate. The Welfare 
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Agency, mandated to represent and protect children’s interests, tends to do so without properly 
hearing them (in other words, without fostering voluntary and agency-oriented participation). 
Potentially, the policy and practices of the Different Life Path program for dissociated children 
could fill this gap, as reported by interviewees. However, it is hard to verify or explore this 
program further, since details surrounding policy and practice have remain largely classified. 
Nonetheless, it is possible to imagine a pathway for change once the most sensitive period has 
passed, politically and security-wise, by drawing on the experiences of children in the program. 
The risk of drawing attention to this population and emphasising their status as dissociated are 
the general problems with labelling that have been highlighted in relation to the desistance 
model by research on criminal justice (see McAra 2017a). However, the lack of a child 
standpoint in the project to transform the possibilities for children in contact with the state for 
association with armed violence is problematic and need to be addressed. 

In one of the interviews, a point came up about participation related to the role of schools in 
mainstreaming peacebuilding. Teachers all over Colombia are required to mainstream 
peacebuilding in a way that prevents stigmatisation of ex-combatants en route to reintegration, 
a task can be traced to the 2016 Peace Agreement. The fact that the schools are supposed to 
promote a non-stigmatising standpoint was seen as an opportunity for fostering child 
participation. The problem, as interviewees noted, is that teachers in Colombia generally do 
not have the capacity or training to mainstream peacebuilding. 

I for example talked to a teacher in Buenaventura who told me ‘but since Buenaventura wasn’t an area 
affected by FARC, the process won’t be relevant to us. Why should we learn about the process if it doesn’t 
concern us directly?’ I answered him, what do you think will happen if for example one day, there is a 
child starting your school, and it turns out that for x reason, she was allocated to a centre or family in 
the region, she was ex-combatant? They don’t know how to prepare for that, they wouldn’t know what 
to do. (Interview, NGO director, 18/4-2018)  

This quote demonstrates that mainstreaming peacebuilding, especially in relation to children 
and conceivably other intersectoral issues, is highly complex. The mere intention of 
mainstreaming is not enough. The quote also illuminates the tendency to place peacebuilding 
to one side, as its own limited agenda, even if the special homes for child victims, reintegration 
projects, and internal refugees are located all over Colombia to avoid any risks posed by 
remaining combatants or affected communities. The possibility for participation thus hinges on 
mainstreaming children’s rights, including participation, across peacebuilding state agencies as 
well as increasing the general level of awareness and insights about peacebuilding, victims’ 
rights, and children’s specific situations.  

Lastly, as we learned in Chapter 7, the principle that all children must be heard and listened to 
is included in the 2006 Child Law. But practitioners in the child justice system reported a 
difficulty in realising the principle, as children are not predisposed to talk about their 
victimisation or any other aspect of their association with armed groups. Such groups have 
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cultures of secrecy, which inevitably affects the child during the time of involvement, and in 
addition, such children have usually been taught or have learned not to trust the state or public 
officials. Both of these ingrained ways of thinking are hard for children to overcome. Nowhere 
in the public texts of the child justice system, nor in the texts of the peacebuilding system, is 
there any mention of developing a system of participatory hearing. For example, the idea in the 
field of childhood studies of “taking children’s silences seriously” (see Spyrou 2016) is 
conspicuous by its absence.  

To summarise the chapter, several paradoxes are visible in Colombian legal policy in regards 
to victim-offenders associated with armed violence, and there are extensive grey areas about 
crucial concepts like ‘armed groups’ and ‘proximity to conflict’. The ambiguities around these 
concepts were especially visible in the Constitutional Court policy. The Victims’ Law and the 
implicit policy on the FARC children were especially problematic in producing victim 
hierarchies.. Other peacebuilding policies uneasily and seemingly arbitrarily referenced victim 
status for children associated with armed violence. The continuous criminal responsibility was 
often highlighted in relation to child victims of use. The principle of opportunity especially 
reinforces the notion of dichotomous understandings of voluntary versus involuntary 
association and vulnerability and innocence versus what it means to be a responsible offender. 
Criminal justice practitioners still seem to rely on old assumptions and are reluctant to adopt 
inclusive concepts of child victims. Some policy experts aim to go beyond the binary categories 
of passive victim and active offenders and have conceptualised dissociated children within the 
victim programs as complex political victim-offenders. This approach clearly implies rejecting 
criminalisation as a response to the population of children associated with armed violence. 
Nonetheless, the many intricacies, the gaps between peacebuilding and criminal justice, and 
the general lack of participatory opportunities or mainstreaming of child rights contribute to an 
elusive victim status and a continued practice of criminalisation. 
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9 Conclusions  

State responses to children associated with armed violence in Colombia have not escaped the 
tensions and contradictions that are often inherent to concerns about child rights and victims. 
Hierarchies and competing ideas about principles and understandings about victimhood 
inevitably influence policy, presenting challenges to practitioners whose task is 
implementation of policy in practice. The international community’s policy on children in 
armed conflict has increasingly moved to a position where recruitment and use of children in 
armed groups is seen as unlawful. According to the adopted definition, children who are or 
have been “recruited or used by an… armed group in any capacity, including but not limited to 
children, boys, and girls used as fighters, cooks, porters, messengers, spies or for sexual 
purposes” are seen as “primarily victims” (2007 Paris Principles).  

This study has set out from the problematic concept of armed conflict: problematic, because 
all armed violence is inherently interconnected with socio-economic and political questions 
(e.g., Hillyard and Tombs 2007, Kaldor 2013, Krause 2012, Schuberth 2015). Critical analyses 
of entrenched assumptions about war, violence, and social struggle is partly reflected in the 
international policy on children and armed conflict, which is discernible in recent policy 
development, notably by the International Committee of the Red Cross, on how to adapt 
International Humanitarian Law to present day conflicts.  

Critical criminologists who study institutional relations, practices, and behaviours that generate 
social harm have agreed that mapping general transgressions of domestic or international law 
or violations of fundamental universally shared notions of human rights serves as a useful 
benchmark (Barak 1990, Kramer et al. 2010, Matthews and Kauzlarich 2007). Socio-legal gaps 
in relation to political and socio-economic rights or entitlements have proven powerful vantage 
points for criminologists and other scholars to study and expose social inequalities (see Feeley 
2001).  

Accordingly, my study started with an exploration of the gap between how children associated 
with armed groups are presented in international law on the one hand, and criminalisation 
practices of children associated with armed violence in a domestic setting (Colombia) on the 
other hand. It examined how legislation and policy have developed along Colombia’s 
peacebuilding framework and within the child justice system, and why domestic 
criminalisation policies and practices persist. The paradoxes inherent in the victim-offender 
overlap were central throughout the analysis to understand entrenched, changing, unsettled and 
uneven practices. In highlighting the ambiguous policy framework on children associated with 
armed violence and focusing on specific key state agencies, organisations, and practitioners’ 
roles in implementing (ambiguous) policy, this study showed both the advantages and problems 
of the prominence of child rights. Colombia was chosen as a case study because of its vast 
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experience of armed conflict and its militarised, tough-on-crime political agendas, but also 
because of its experiences with peacebuilding efforts and the comprehensive human rights 
ratification and mainstreaming, including in the area of child justice. 

9.1 Research questions and summary of findings 
Having explored explanations offered by judicial practitioners, civil servants, and 
policymakers across peacebuilding and child justice institutions and organised their reflections 
in one analytical chapter each, the research questions can be revisited:  

1. How are the legal definitions and conceptualisations problematic in terms blurred 
boundaries of what counts as armed conflicts, what counts as an armed group (as 
opposed to ‘ordinary criminality’ and gang activity), and what counts as child 
recruitment, use, and victimisation? 

2. How has policy agendas within the peacebuilding framework affected policy or practice 
within the child justice system, and in particular the diversion of children from 
prosecution? 

3. How do criminal justice principles and child rights-centred reforms in the area of the 
‘ordinary’ child justice affect judicial practitioners’ view of, and entrenched criminal 
justice responses to, children associated with armed violence? 

4. How do the paradoxes, ambiguities, and dichotomous categories of child victim-
offenders in the context of organised armed violence considering both the 
peacebuilding framework in place as well as the reformed child justice system impede 
the process of claiming victim status? 

In the first part of this conclusion chapter, I will summarise the findings of the analytical 
chapters (6, 7 and 8) with reference the research questions. In the remaining parts, I will discuss 
the findings and my contributions to the literature. I end the chapter with a discussion about 
implications and suggestions for further research.  

9.1.1 Gaps in law and practice and problematic concepts 
Chapter 6 set up the discussion in subsequent chapters by introducing and unpacking some of 
the key concepts. Considering the overarching aim of the thesis, the gap between law in books 
and law in action is central. The chapter shed light on the complexities of the power and limits 
of law in the specific area of child justice and victims of armed conflict. In this sense, my 
research is not merely a compliance study where discrepancies between promises in law and 
its actual effects are mapped. The aim was not to measure impact and effectiveness of human 



 257 

rights and its institutions. Chapter 6 showed that the understanding of armed conflict varies in 
Colombia and public policy reflects the complex reality of hybrid violence and victim 
experiences while also remaining closely connected to the legal definition found in 
International Humanitarian Law (IHL). Even though the complexity of socio-political violence 
is acknowledged, especially in relation to post-demobilisation of the paramilitary groups, 
armed conflict tends to be discussed separately from other socio-economic issues, such as 
crime. The gap between policy and practice is then is related to different understandings of 
armed conflict and other violence. A gap can also be seen in the different understandings across 
policies and by practitioners. It is also possible to conceptualise the gap as lack of compliance 
or implementation of the broader interpretation of the armed violence concept. The gap and 
lack of implementation were partly ascribed to poor insight or interest in peacebuilding issues 
across ordinary institutions, and, conversely, the lack of interest and poor insight on the part of 
ordinary institutions enlarged the existing gaps and problems with implementation. The first 
research question was thus addressed in this first analytical chapter. 

The entrenched definitional framework, and references to armed conflict, inevitably contribute 
to the exclusion of children who work in the drug trafficking business of armed groups and 
gangs. The sharp political polarisation in Colombia is visible especially in conceptualisations 
of armed conflict, armed groups, and recruitment and use in government policy. In contrast to 
how civil society organisations used certain terminology to include more victims, some policy 
and practitioners tended to use terminology as an exclusionary strategy that emphasises a 
narrower understanding of armed conflict and related terms. A complete lack of reference to 
armed conflict or to IHL in public policy also masks realities and ignores victims. The second 
research question is thus also particularly relevant to Chapter 6. 

Chapter 6 also showed that attempts to expand the armed conflict framework, or to bridge the 
gap between this framework and hybrid realities or grey-area situations, were often made with 
references to victims and violations of IHL, but also occasionally to the more ‘complex 
perpetrators’. However, the Constitutional Court and other actors have also emphasised that 
the violence needs to be in sufficiently ‘close proximity’ to the armed conflict in order to be 
included in the framework. Accordingly, judicial practitioners in particular advocated for the 
importance of common goalposts. They did so in light of the assumption that these armed 
conflict and transitional justice terms are temporary and will be and eradicated after they are 
no longer needed rather than become permanent features of the ordinary justice system. IHL 
and the groups associated with more traditional guerrilla groups (FARC-EP and ELN) are 
therefore still common points of reference.  

However, Chapter 6 also showed that key practitioner agencies, such as the Reintegration 
Agency, conceptualise post-demobilisation groups differently, which affects how recruited and 
used children are treated by the state. Most notably, the Ombudsman’s Office has highlighted 
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the hybrid nature of groups and the problematic consequences for children, which contrasts 
with how governmental policy after 2016 (that is, after the collective demobilisation of FARC-
EP) has approached the issue. A 2018 law reinforced the traditional definition of armed groups 
according to the IHL criteria, and labelled all other groups “organised criminal groups”. It thus 
remains unclear how children associated with most of the active groups should be treated. 
Interviewed policymakers also talked about the grey areas and the difficulties judicial 
practitioners face in navigating the legal framework. 

An aspect that especially informs the second research question was the familiarity with 
international law and the legalistic culture among relevant state actors. The nature of this 
culture explains the frequent references to IHL and to child rights in policy and by practitioners, 
and sheds light on why the legal framework has developed and why it is so complex. Some 
interviewees explained that the culture ultimately contributes to veiling realities and reducing 
the response to new reactive criminal laws, which in turn expands criminalisation practices. 
Others noted the progressive tendency to mainstream human rights and rely on a pluralistic 
policy framework. This tendency , in turn, can raise expectations and provide opportunities for 
human rights advocates, including child rights organisations, victim’s organisations, and other 
peacebuilding initiatives. 

Chapter 6 also examined the different routes available to children who have been associated 
with armed violence and introduced the mandates by key state agencies on these children. The 
examination showed that neither the routes nor the mandates paint a straightforward picture. In 
theory, the routes available for children are often personalised depending on which group they 
were involved in. In practice, it is challenging to navigate these routes. In particular, the 
mandates and collaboration between actors seem to reinforce the separation between 
peacebuilding concerns and ‘ordinary’ concerns like gang violence. This separation was 
attributed to the lack of insight among agencies and a lack of necessary expertise. The tendency 
to ‘ignore’ the majority of children that are or have been associated with armed violence and 
other related obstacles for accessing victim program were also discussed in Chapter 6. 

The difficulty for and confusion among practitioners around how to categorise children 
associated with armed violence was also grounded in conceptual understandings of the terms 
‘recruitment’ and ‘use’. The Colombian framework mirrors the international framework in so 
far as ‘recruitment and use’ were most often understood together to encompass the broad range 
of circumstances, roles, and activities linked to the phenomenon of child soldiering. However, 
once the concepts had been adapted and incorporated into different national policies, it was 
still possible to discern old assumptions relating to forced recruitment on the one hand, and 
voluntary, economically motivated involvement on the other. Interpreting the concepts in light 
of existing provisions in the 2000 Penal Law (which includess the terms ‘illicit recruitment’ 
and ‘instrumentalisation’) created especially problematic boundaries and hierarchies for 
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children associated with armed violence. Some policy conceptualised recruitment and use in a 
way that illuminated complexities and the hybrid, grey-area violence, for example in relation 
to gang violence. Simultaneously, references to the Penal Law, and the creation of new 
categories in policy (such as ‘uso’ often pertaining to ‘instrumentalisation’) reinforced a narrow 
armed conflict framework and the broader ordinary crime scope. The category ‘illicit 
recruitment’ seemed to pertain to armed conflict, while ‘instrumentalisation’ fell outside armed 
conflict. In practice, these distinctions mean that children working in the drug trafficking 
business are excluded from the armed conflict framework and risk criminalisation. Civil society 
organisations, the Constitutional Court, and the Ombudsman’s Office tended to be more 
critical, and avoided explicit divisions, in their discussions on recruitment and use in contrast 
to some government policy. 

Some actors resorted to using the term ‘dissociated’ children, and they understood this term in 
a broad and inclusive way, and explained that dissociation has come to encompass both 
victimisation aspects and victim status as well as the perpetrator aspect and need for 
reintegration. The problem with the ‘dissociation’ label is that it is inevitably linked to official 
demobilisation processes, and can result in (the political dynamic of) only acknowledging 
‘official’ children. The majority of the children who access the programs for dissociated 
children tend to be those who were handed over by the demobilising armed group, while the 
rest have ‘fallen between the cracks’, because dealing with their cases is thought to potentially 
spoil political negotiations and peace agreements. The risk of a ‘spoiler effect’ seems to have 
shaped the AUC demobilisation process initiated in 2002 where most of the AUC children 
were only found years after the process, if at all. Judging by the numbers of registered children, 
a similar tendency could be observed in connection to the 2016 Peace Agreement and 
demobilisation process of FARC-EP. Policy and practice with respect to how recruitment and 
use are conceptualised, and the conspicuously low number of accredited dissociated children, 
can constitute a compliance gap between international and Colombian policy.  

Finally, Chapter 6 introduced the principle of opportunity and examined its potential to bridge 
the peacebuilding framework and the ordinary child justice framework. This principle provides 
judicial practitioners with a mechanism to divert children associated with armed groups from 
the ordinary criminal justice process. The chapter considered whether the lessons from the 
AUC demobilisation process contributed to the introduction of the principle in the child justice 
reform in 2006. The development seemed puzzling, since the same period was characterised 
by popular conservative anti-guerrilla and ‘mano-dura politics’. It is more likely that the 
influence of the Convention on the Rights of the Child and adoption of a new rights-based 
constitution in the beginning of the 1990s gave wind to, and provoked, the reform. This 
conclusion is also supported by the fact that the language in the principle of opportunity 
provision includes no references to victims, but rather assumes the mitigation of criminal 
responsibility. The grave implementation problems highlighted in reports and by my 
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interviewees indicates a lack of understanding in relation to peacebuilding terms like armed 
conflict and recruitment and use. Judicial practitioners did not readily reflect critically on these 
terms and, in turn, this lack of reflection may have reinforced the gap and strict separation 
between a narrow armed conflict framework and broader ordinary crime scope.  

9.1.2 Criminal justice and child rights centred reform 
The third research question (and also, to a lesser extent, the second) informed the analysis in 
Chapter 7. Some interviewees reflected that armed conflict and peacebuilding experiences have 
the potential to influence policy and practice within the child justice system. The upswing in 
emphasising restorative justice, instead of the other core principles of the 2006 Child Law like 
child protection, could also indicate an influence of peacebuilding policy, since restorative 
truth-telling, reparation, and reintegration are central justice components in peacebuilding and 
domestic transitional justice. A shared ideology is furthermore discernible within the 
Colombia’s pro-peacebuilding community and could be described as a ‘unsettled’ practice 
where ideological activism in the form of political campaigns has had a direct impact on action, 
such as legal reforms, further supporting the notion that the peacebuilding agenda has been 
influential. However, my analysis did not provide an answer to the question of whether the 
peacebuilding agenda affected child justice by increasing the diversion of children associated 
with various types of armed violence from prosecution.  

As indicated above, it is possible that the implementation of the peacebuilding framework and 
the demobilisation of AUC raised awareness of recruited and used children and thus prompted 
the inclusion of a diversion mechanism for those children in the 2006 Child Law reform. 
However, interviewees reported that the emerging international child rights agenda was the 
strongest influencer. Some interviewees, moreover, pointed to the armed conflict and violent 
context as driver of penal populism and calls for more criminalisation, which in turn affected 
the judicial practitioners in their responses to children associated with armed violence. 

The analysis in Chapter 7 was largely framed by reflections on child justice transformation and 
entrenchment in light of child rights and traditional, or adult, criminal justice principles. The 
2006 Child Law reform represents a distinctive legal transformation, although it did not create 
a more coherent system or even completely break with the old system as many policymakers 
hoped. The transformation enabled a greater focus on child rights and was nonetheless 
perceived as a paradigm shift. The involvement of civil society and international organisations 
is a relatively prominent feature of the new system. However, in examining practice more 
closely, the shift is permeated by ambiguities and contradictions relating to both the old system 
and the mix of child justice models present in the new system. Arguably, the transformation is 
thus better described as an institutional evolutionary transformation.  
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Chapter 7 found there to be a lack of sufficient capacity within institutions, and that 
interpretative and internal problems also contributed to the haltering transformation. Reform 
priorities rarely extended to rural areas. Some of my interviewees expressed concern over the 
lack of an institutional framework when the reform took place, while others saw the 
paradigmatic transformation as an opportunity. The latter interviewees tended to ascribe the 
implementation challenges to inherent problems with child justice. The dual design of the 
reformed child justice system, accommodating both the re-establishment of rights of vulnerable 
and victimised children and criminal justice proceedings for the same children, should 
conceivably have fostered child rights principles such as diversion, with deprivation of liberty 
only as a last resort. It seemed that many remained wedded to the idea of a child justice response 
to children associated with armed violence, and criticism therefore centred around the still-
generous use of deprivation of liberty, especially since conditions in child prisons are poor in 
Colombia. However, the task of unifying criminal justice with the goal of re-establishing rights 
is riddled with problems, and according to some policymakers, has proven impossible.  

The various elements from different child justice models, in practice, seem to result in a 
dominant focus on the ‘offender’ side of the victim-offender formula. Diversion from 
prosecution rarely happens, because diversion is perceived by judicial practitioners as 
impunity. Restorative justice is more readily adopted as a middle-way, but such a model also 
inhibits a view of the victim-offender as one category. In practice, this dichotomous view 
means that child victim-offenders are treated as offenders. In essence, concern for the offender 
status tends to dominate justice debates. The image of children as risky and dangerous and the 
needs of the community also frequently feature in the law and policy debate. The principle of 
opportunity is grounded in the diversionary model but also includes elements of restorative 
justice, and is riddled with inconsistencies. The principle reflects that children are products of 
social encounters as well as rational, and have the potential to be forgiven. While the uneven 
application of the principle was ascribed mainly to implementation difficulties, the problem 
can clearly also be found in law.  

Chapter 7 showed that practitioners often balance and negotiate competing principles. Some 
safeguard forms of punitiveness and reinforce an internal punitive culture within the system, 
which seems to correspond with ideas that the protection of children’s rights can only be 
guaranteed with state intervention by the executive branch. Criminal justice intervention as a 
provider of child rights has become somewhat normalised through guidelines and local policy. 
The Ombudsman’s Office has notably identified this tendency. The view of child rights as 
‘ornamental’ can both enable and mask punitiveness. 

Judicial practitioners and operators were described as being ‘frozen’ in traditional welfare 
philosophies, reflecting a view that children needed to be ‘saved’ but at the same time they are 
‘risky’ or dangerous. Lingering attitudes from the old paradigm (that certain types of children 
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belong in state care) are still evident among actors. These views could be grounded in the 
continued important role of religious-affiliated operators in the running of child prisons. 
Operational and judicial practitioners moreover reflected on the notion that they could 
reconstruct children’s identities. Prosecutors also seemed reluctant to venture beyond 
traditional criminal justice principles as associated with their primary function. They displayed 
a tendency to resist complexities that challenged established definitions and orders. The more 
settled prosecutorial order thus resisted the reform towards a mainstreaming of child rights and 
lacked understanding of the rationales behind the diversionary paradigm. Accordingly, judicial 
practitioners seemed reluctant to apply the principle of opportunity. The principle’s 
accompanying requirement for minimum or alternative intervention furthermore suggests that 
it is not a pure diversionary mechanism. 

In relation to children associated with armed groups and gangs, the strain of a thorough 
investigation and the difficulty of making children talk were highlighted as important 
challenges to both comply with the general objectives in the law and to invoke the principle of 
opportunity. . Accompanying interventions required additional action or oversight by the 
prosecutors, which would substantially increase their workload. The need to criminalise the 
adult for recruitment and use was identified as another potential hurdle. Establishing that a 
child has been involved with an armed group in the first place also requires additional 
investigation. The incentive to apply the principle is not likely to increase as the workload 
becomes more demanding. Investigations into recruitment and use tend to require the voluntary 
sharing of information by the child in question, which as we have already noted, rarely happens 
swiftly (if at all). Some reflected that the children are more likely to share their experiences 
with operational practitioners than with the judges, but the former lack expertise and incentive 
to ensure that those children are diverted from the criminal justice system. In this sense, the 
criminal justice system contributes to the continued veiling of children associated with armed 
violence.  

The perceived need for punishment and interventions seemed enmeshed at all points during the 
judicial process. Responses to children associated with armed violence are more likely to be 
embedded in the settled criminal justice order rather than with a differentiated, alternative, or 
peacebuilding child-adapted framework. Simultaneously, policy makers (and judicial actors to 
some degree) displayed resistance against the infiltration of populistic penal policies. 
Discretion and the psychosocial reports provided by the Family Welfare lawyers were 
pinpointed as important drivers of resistance. The demanding process of investigation, 
however, contributed to the perceived shortcomings of the reports. Many reported that other 
practitioners involved in the reports, such as the psychologist, often lacked the proper tools to 
interview children with complex backgrounds. Correspondingly, the prosecutors did not 
consider the socio-economic and cultural conditions on a child’s agency and impaired 
conditions in life part as part of their analysis as per the principle of opportunity. The lack of 
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insight into, and understanding of, armed conflict and peacebuilding agendas and concepts 
further resulted in blunt distinctions between organised crime and groups that historically were 
traditional guerrilla groups. These observations suggest that the influence of peacebuilding 
principles on the child justice practice is less than what some policymakers seemed to think.  

Finally, Chapter 7 discussed the generally more critical and reform-oriented stances of policy 
experts. These actors, however, struggled to ‘solve’ inherent problems with the law and 
criminal justice and move beyond ambiguities of child rights, criminalisation, and diversion. 
The view that children are products of social encounters and can at the same time be both 
responsible and risky feeds the double discourse in the policy debate. Most policymakers still 
seemed to feel that criminalisation is necessary. They also reflected that current criminal justice 
responses to children are grounded in poor understanding and inappropriate representation of 
children’s situations and needs. At the same time, they highlighted the need for (for example) 
increased use of restorative justice and better evaluations and early interventions, presenting 
these as opportunities for further reform. Although many maintained that children associated 
with armed violence are victims, their reflections rendered it difficult to unpack where the 
criminal responsibility ends and the restorative potential begins. These complexities and 
ambiguities played into, and reinforced, a settled and entrenched criminalisation order, which 
underpins judicial practitioners’ persisting views of and responses to children associated with 
armed violence. 

9.1.3 Victim-offenders and their victim status 
The analysis in Chapter 8 illuminated several possible paradoxes in relation to victim-offenders 
associated with armed violence and the extensive grey areas between these two extremes. From 
the central concepts of victims and offenders, often seen as dichotomous categories, several 
other paradoxes can be unpacked, most notably vulnerable and dangerous offenders, passive 
and active victims, and voluntary and involuntary association. The paradoxes and complex 
presentations of victims in both the peacebuilding and the child justice legal framework 
impeded the process of claiming victim status for children associated with armed violence. 
Additional intricacies, such as contradictory political motivations or entrenched traditional 
assumptions about related concepts, in addition to lack of participation opportunities, can also 
contribute to the elusive victim status. The conclusions in this chapter shed light on the fourth 
research question. 

Chapter 8 examined different components of children’s recognised victim status in Colombian 
law and policy. Some of the interviewees argued that Colombia has gone further in terms of 
child protection than what international law prescribes. Interviewees moreover confirmed that 
‘it means something’ to be a victim in Colombia in light of the existing comprehensive 
reparation schemes, mechanisms, and programs that are part of the ambitious transitional 
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justice process. References to victim status for children were often general and sweeping in 
law and policy. Reflections about how to interpret the victim concept in light of criminal 
responsibility were absent, with the exception of a number of Constitutional Court sentences. 
The Court has concluded that in the grey areas, as long as the victimising act has a sufficiently 
close relationship with an armed conflict, decisions must be favourable and inclusive for the 
victimised persons, and not depend on who the perpetrator is. 

The relatively low number of children ‘officially’ released from armed groups exemplifies the 
minimal recognition of child victims compared with the ‘invisible’ cases of children recruited 
and used by armed groups in Colombia. This trend was particularly noticeable after FARC-
EP’s collective demobilisation process in connection to the 2016 Peace Agreement. 
Interviewees reflected on children ‘who left through the back door’ indicating that the policy 
framework on how to deal with such children has not developed a great deal since the AUC 
demobilisation process in 2002. Central policy, including commentary by some child rights 
organisations, rarely directly addressed the missing or ‘forgotten’ child victims. The war crime 
of recruitment and use and the sensitive political relationship with FARC-EP made 
stakeholders reluctant to draw attention to the missing or ‘unofficial’ children. Some (notably 
judicial) practitioners remained sceptical towards conceptualising all recruited and used 
children as victims. They perceive ‘victim status’ as something inherent to the legal sense of 
the word victims, i.e., a victim is someone who has successfully managed to claim victim 
status. The text in the 2011 Victims’ Law also seems to reinforce the notion that primarily 
‘dissociated children’ have a claim to victim status. Many policymakers and other practitioners 
did not adopt this view and have criticised the politicisation of ‘victim status’ that occurred 
with the recent FARC process. 

Chapter 8 also discussed how the recognised victim status in Colombian law has not expressly 
eliminated criminal responsibility and prosecution for children associated with armed violence. 
There is, for example, an amnesty clause for children in the 2016 Peace Agreement policy. 
Some policy makers perceived the amnesty clause as counterproductive and unfitting in light 
of the prescribed victim status. However, key policy often highlighted the point that having 
victim status does not necessarily minimise criminal responsibility. Judicial practitioners were 
unwilling to acknowledge that the broad crime of child ‘instrumentalisation’ in the Penal Law 
automatically generates victim status for the child in question. It is thus unsurprising that 
prosecutors seemed to lack incentive to divert more children away from the criminal justice 
system. The principle of opportunity furthermore does not include an explicit victim status 
recognition. Some interviewees ascribed this oversight to the undeveloped framework for 
conflict victims at the time when the 2006 Child Law was written, but also noted that child 
justice is ‘another world’, reinforcing the gap between peacebuilding and ‘ordinary’ policy. 
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For judicial practitioners, a victim status seemed especially implausible if the discussion 
centred on gang violence, as we also saw in Chapter 7. In contrast, policymakers have begun 
to critically address the difficulty of distinguishing between gang criminality and other armed 
violence. For many policymakers, it seemed like the category of child victims of sexual 
violence or exploitation particularly illuminated the difficulty of treating all child gang 
members as offenders. According to recent reports in Colombia, such violence often takes place 
in contexts where and when gangs collaborate with larger armed groups. Such violence 
arguably occurs in close connection to armed conflict and does not always imply abduction, 
forced recruitment, or sex trafficking in the traditional sense, but can include more nuanced 
forms of abuse. 

Sometimes, association with gangs can be a first step leading to membership in larger armed 
groups. Policy experts have begun to problematise the fact that children involved in small-scale 
drug trafficking are not recognised in law as anything other than as offenders. In law and policy 
in Colombia, the distinction between recruitment and use is rather fluid and, although varied 
and ambiguous, the distinction far from excludes economic motivations from the framework. 
The possibility of recognising used children as victims is thus seemingly not so far out of the 
question. Some actors have also explicitly warned against criminalising this wider population 
of child victims. However, an examination of criminal justice policy and practice showed that 
these ideas have not trickled down to child justice practice. Reflections by judicial practitioners 
and criteria in criminal policy on instrumentalised children and their victim status included 
considerations of vulnerability and degrees of rationality and responsibility. These criteria and 
considerations indicated that offender status trumps victim status, which also feeds into the 
entrenched hierarchical approach to prioritising traditional or ideal cases of recruitment, when 
the child is abducted, for example. 

Chapter 8 also considered how the ‘dissociated’ children, as a more readily recognised 
population of child victims, have to navigate between different labels and agencies, and 
overcome hurdles relating to scattered coordination between these agencies. It seems 
particularly difficult for many children to understand the the implications of, and philosophy 
behind, the victim route and program in Colombia. Policy experts reported that the voluntary 
Different Life Path program, developed within the 2016 transitional justice agenda, has 
managed to go beyond the paradoxes and dichotomous categories in regards to victim-
offenders. Focus lies on socio-economic reintegration in addition to psychosocial assistance 
and economic reparation. Reports of fear, scepticism, and distrust of the state among the 
children is part of the challenge relating to navigating this victim route and the administrative 
process. Overall, there seemed to be general confusion in relation to the dissociated children, 
with no absolute agreement among practitioners that all recruited children are victims. Some 
interview accounts and other policy texts also reinforced notions of deserving and less 
deserving victims. Transpiring narratives of ‘passive’ young children in contrast to criminally 
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responsible youth are perhaps especially problematic for children associated with armed 
groups.  

As we saw in previous chapters, the struggle and socio-economic nature of involvement in 
activities like drug trafficking generates a highly complex picture. A dichotomous 
understanding of victims and offenders with reference to guilt or innocence, and responsibility 
or lack of agency, reduces the reality of armed violence to impossible ideals. Children 
associated with armed violence continue to be ‘in-betweeners’ and risk being excluded from 
the overall peacebuilding agenda. Finally, undeveloped (or the lack of) participation of children 
in peacebuilding forums is a drawback to this effort. The Colombian Family Welfare Institute’s 
monopoly of contact with children and effective work with childhood issues can be problematic 
in terms of fostering both participation and mainstreaming nuanced child rights across policy 
and state practice. 

In the remaining part of this conclusion chapter, I will discuss the conceptual confusion within 
the legal framework in relation to previous research. I will then discuss the contribution that 
my analysis on practice cultures offers to the youth justice literature, mainly in relation to 
entrenchment and resistance within the Colombian child justice system. I then summarise the 
contribution the study makes more explicitly in relation to the gap identified in literature on 
child soldiers and child victims. I will finish by clarifying policy implications and propose an 
agenda for future research. 

9.2 Understanding difficult concepts and boundaries 
Previous studies and theoretical propositions on human rights, child justice, and victims are 
important for making sense of the processes and potential explanations I sought in my data. 
The insights with respect to both problematic entrenchments and the potential for change 
corresponded with writings on human rights mobilisation (Rajagopal 2003, Simmons 2009) 
and the criminological argument of the importance of pluralistic and dialectical human rights 
laws parallel to state law (Barak 1990, Ward and Green 2016). Change, transformation, and 
entrenched boundaries also tallied with the more local or practice-theory oriented studies on 
youth justice systems (Armitage et al. 2016, Field 2007, Case and Hampson 2019, Kelly and 
Armitage 2015, McAra 2004). The victimological literature especially shed light on and fit 
with the insights of problematic prejudices inherent in ambiguous frameworks that set the stage 
for potential victim status (Bouris 2007, Jankowitz 2018a, van Wijk 2013, Walklate 2011). In 
this next part of the chapter, I will discuss how my conclusions contribute to research on 
problematic categories relating to armed conflict, armed violence, and victims of the armed 
conflict. In the subsequent two parts, I will discuss my contributions in relation to previous 
studies on child justice and the victimological literature. 
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The central categories in my study emerged in law and were reinforced by policy debates and 
through different practices. These categories are not static, obvious, exhaustive, nor context-
independent. Categories in law and policy are constantly disarticulated or re-articulated 
through processes of learning, political struggles, and so on. The depiction of the categories 
‘armed conflict’ and ‘armed groups’ is intrinsically rooted in a notion of protecting against a 
threat to the state (Krause 2013, Sampaio 2016, Sassòli 2004). My research shows that recruited 
and used children tend to be excluded from the category where victim status is recognised in 
part because of narrow interpretations of ‘armed conflict’ and ‘armed groups’. These narrow 
interpretations can in turn be traced to the reluctance of governments to recognise actors 
challenging the state or government legitimacy by engaging in armed struggle as political 
actors. That is why the terminology around armed conflict and armed groups is often highly 
politically charged (Daboné 2001, Steinhoff 2009). My research concurred with the suggestion 
that organisations or policy actors who seek to advance the situation for children associated 
with armed violence tend to focus on ‘victims of the armed conflict’ rather than armed conflict 
itself or armed groups themselves (Chandler 2001, Sassòli 2004). However, by exploring the 
gaps in law, between law and practice, and between peacebuilding agendas and other policy, 
my research showed that this reform-oriented work is highly complex and riddled with 
ambiguities related to other boundaries. Colombia’s attempt to implement and clarify its policy 
on child victims still seemed to reinforce an entrenched division between the narrow (i.e., ideal 
or deserving) type of involvement and the more ordinary criminal (and more local) armed 
groups.  

At the start of this project, my research reacted to and reflected on the gaps between different 
legal categories, including in International Humanitarian Law and in the international child 
rights framework, and incorporated some of the ‘new wars’-literature to paint a picture of the 
armed violence in Colombia. These portrayals included the situations before and after the 
attempt to demobilise the paramilitary groups in the early 2000s and the comprehensive 2016 
Peace Agreement. I used historical-political accounts such as Hoffman (2017) and incorporated 
criminological perspectives on gangs and other groups from particularly violent contexts 
(Goldson 2011, Fraser and Hobbs 2017, Rodgers and Muggah 2009, Rodgers and Hazen 2014) 
to contextualise the situation in Colombia. I assumed that ‘new wars’ with ‘grey areas’ and 
hybrid warfare are not really new phenomena as such, as my section on Colombia’s long 
experience with armed violence also shows, and these findings are in line with Kaldor’s (2013) 
arguments. The concept of new wars served to disclose old assumptions and provided avenues 
for critical research illuminating different political agendas and logics within the legal 
frameworks.  

On the one hand, IHL originates from the Geneva Conventions of 1949 and some of the legal 
assumptions are therefore outdated, overly state-centric, and ill-adapted to ‘new wars’ and 
hybrid warfare (see Daboné 2011, Jiménez 2019, Schuberth 2015). On the other, the influence 
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of the human rights agenda, victim movements, and different types of research have led to a 
more detailed, mixed framework, both philosophically and pragmatically speaking (see 
Simmons 2009, de Waardt and Weber 2019). My study showed how this tension in relation to 
the legal policy on child victims of armed conflict has so far played out in practice. This legal 
policy stems from the Convention on the Rights of the Child (CRC) and its 2000 Optional 
Protocol, most notably, as well as child-centred polices like the 2007 Paris Principles. 

I furthermore leaned on studies that reflected the complexity of child association with armed 
conflict (Machel 1996, Dowdney 2011, O’Neill and Broeckhoven 2018) to highlight the need 
for new avenues of research in this area. My research also drew on studies that have shown that 
political struggles and ‘political crimes’ (which is where the category of ‘recruitment and use’ 
falls) are more complex than the greed-grievance dichotomy suggests (Parmentier and 
Weitekamp 2003). The traditional predefined categories of armed conflict vis-à-vis common 
criminality and the narrow lens of ‘illegal recruitment’ illuminate exclusionary practices in the 
Colombian context. The difficulty of conceptualising complex political perpetrators and 
recruitment and use of children in national policy indicates that entrenched practices of (victim) 
exclusion and criminalisation continue. This current contribution is important to any research 
on legal classification of armed violence within a recognised armed conflict context. It can also 
inform studies on child and youth gang activity and other violence that critically engages with 
state-defined crime and coercive responses to it. The study also contributes to the general 
critical socio-legal and state crime agenda in order to help understand the connections between 
legal and social structures (such as aspects of peacebuilding and negotiating victimhood, see 
Friedrichs 2018, Grewcock 2012, Kauzlarich et al. 2000) and forms and variations of legality 
(such as the criminalisation of association with armed groups) (Nelken 1981, Banakar 2009), 
and therefore goes beyond merely mapping a perceived gap between law and practice. 

9.3 Understanding entrenchment and transformation  
From the beginning, it was clear that to understand categories, concepts, and practices on 
children associated with armed conflict, it was necessary to look more closely at the in-house 
dynamics of Colombia’s child justice system. Many who study child soldiering stop at the gates 
of the permanent criminal justice system and many who study the a criminal justice system do 
not want to consider the case of child soldiers. Studies on child justice do not tend to consider 
child soldiers since child soldiers only ‘exist’ within a peacebuilding framework. My study 
therefore helps bridge these conceptual frameworks.  

My study partly builds on reports and research on children whose situations fall between 
definitions, categories, and even agency purviews, and warns against criminalisation of these 
children (Butti and Leyh 2019, Coalico 2013, Defensoría del Pueblo 2017a, 2017b). My study 
then goes further by aiming to understand practices in terms of dynamics of entrenchment or 
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change. In line with the design of Colombia’s system, when children are arrested for crimes in 
association with armed violence, it falls on the judicial practitioners to invoke a diversionary 
mechanism (the principle of opportunity) to divert children from prosecution and into victim 
programs. Because these practitioners are embedded within an ordinary justice system rather 
than a peacebuilding system, their punitive entrenchment presents a challenge for 
transformation. My research contributes to scholarship interested in punitive and actuarial 
justice principles, tendencies, or developments that influence different practice cultures and in 
what ways these cultures managed to adapt, or resist, the punitiveness (Field 2007, Case and 
Hampson 2019, Kelly and Armitage 2015, McAra 2004). A predominantly macro-level theory 
focusing on a punitive turn, for example, would not have be able to adequately explain the 
developments for responses to child offenders and victims in Colombia in light of the 
intricacies of prominent human rights influences and the ambitious 2006 Child Law reform, as 
well as the wider tough-on-crime political climate. 

Youth justice studies often draw on different views of personhood and intervention in 
theoretical paradigms or models on youth justice to understand changes and challenges. 
Unpacking policy and practitioner accounts in light of various models illuminated the 
inconsistent principles in the Colombian child justice system and the danger of presenting child 
justice as a suitable alterative to victimised offenders such as child soldiers (c.f. Derluyn et al. 
2015). It was particularly interesting to analyse the principle of opportunity as a diversion 
mechanism because it presented practitioners with a possibility to reduce criminalisation 
responses and bridge criminal justice with the peacebuilding agenda. The insights from my 
study both in relation to advancing victim inclusion and advocating for less criminal justice, 
including less incarceration and more diversion, can be conceptualised in terms of resistance 
against punitiveness and capitalising on drivers for change (see Case and Hampson 2019). This 
type of policy could furthermore be a step towards more child-friendly justice, since the child 
justice model of diversionary justice is much more aligned with the international child rights 
policy than the either ‘Just desserts’ or Actuarial models (Kilkelly 2008, Muncie 2012, Smith 
2014). However, as scholars have noted, a child-friendly justice system also risks the 
entrenchment traps inherent to criminal justice (see Dumortier 2018, McAra 2017). Such 
entrenchment traps were highly visible within the 2006 child-rights centred Colombian child 
justice system in light of the various principles pertaining to the different models (most notably 
the Welfare, Restorative, Desistance, and Actuarial) embedded within the child justice process.  

Youth justice studies also suggest that explicit calls for reform by practitioners provide a 
platform to research transformation opportunities instead of focusing on bridging the gap 
between law and policy (Gray 2011, Field 2007, Haines and Case 2018). My study showed the 
difficulty in changing attitudes of protecting children by exclusion (incarceration, 
criminalisation) in a justice system even with a comprehensive legal reform that brought greater 
emphasis on rights, less incarceration, and alternative justice. This observation feeds into the 
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broader problems, practices, and opportunities of transformation that are central to the ‘third 
wave’ of youth justice studies (Armitage et al. 2016, Field 2007, Kelly and Armitage 2015, 
McAra 2004). My interviewees predominantly used child rights as a basis for suggesting 
reform. In this way, the rights-based language can both mask punitiveness and assist the 
transformation. 

My study thus suggests the presence of both more established and settled modes of practice 
orders and transformative action within the child justice system in Colombia (see Swidler 1986, 
McAra 2004). The policy experts who expressed the view that justice for children associated 
with armed violence needs to be articulated in a setting other than the criminal justice system 
indicates a more distinctive, unsettled movement. This trend corresponds with what critical 
youth justice scholars have concluded in examining the tensions in debates on youth justice 
(see Phoenix 2015). These tensions between child rights and the traditional accusatorial path, 
in my case, enabled the criminalisation of children in vulnerable situations. The principle of 
opportunity, presented as insufficiently articulated and victim ‘unfriendly’, is a key example to 
this effect. Moreover, the role of ordinary criminal justice and the idea of less criminalisation 
within peacebuilding policy is little discussed, which is conspicuous in itself. 

9.4 Understanding child victims  
Child soldier scholars have increasingly noted that the victim status in international law is 
burdened by simplified and harmful assumptions about childhood, children, and their 
engagement in conflict with little regard for children’s’ resilience and agency (see Denov and 
Akesson 2016, Drumbl 2012). However, rather than exploring a ‘beyond-victim’ approach like 
these studies, I showed the difficulty of obtaining victim status for children who demonstrate 
some form of agency or resilience by engaging in armed violence, and who are heavily 
marginalised and victimised. I explored explanations with the aid of criminological insights on 
the criminal child as a deviant outsider (Bernuz Beneitez and Dumortier 2018, Estrada and 
Flyghed 2013, Muncie 2009, Smith 2011), which corresponded with the victimological 
construct of vulnerable victim-offender as well as with victimological studies on ‘the political 
victim’ (Bouris 2007, Christie 1986, Goldson 2011, Smith 2011, Walklate 2011, van Wijk 
2013). In my study, victim prejudices were manifested in law, policy, and practitioners, who 
held fast to the idea that the victim status hinges on conditions of innocence, or on being a 
‘deserving’ victim. Here concepts such as resilience and agency were often understood in terms 
of a potential for responsibility. At the same time, vulnerability did not imply a victim status 
nor a non-offender status. The concept of children associated with armed groups is clearly very 
complicated and multifaceted, judging by Colombian policy and some practitioner accounts. 
Some children fall between the cracks, and remain ‘unseen’ and ‘invisible’ (as some 
Colombian reports have highlighted, Coalico 2013, Defensoría del Pueblo 2017a, 2017b). 
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Other children have been ‘seen’ and identified; the problem is that, once they are, it is still 
highly complicated.  

The paradox of victim-offenders relates to a number of difficult concepts that are often seen as 
dichotomous categories. On the one hand, international law, child rights-centred law, and 
victim-centred peacebuilding policies present children as vulnerable, mentally 
underdeveloped, and innocent. In general, victims of armed conflict are also often presented as 
deserving of justice and reparations in international law. On the other hand, the specific 
outcome here often manifests as criminalisation of children associated with armed violence. 
Their status as a victim remains elusive. Victimological scholarship offers convincing 
theoretical propositions in the form of ‘ideal victim’ conceptions and political victims-offender 
hierarchies. My study contributes to this literature by employing the victim-offender 
perspective specifically to children in armed conflict. Those who have previously studied the 
label of youth or child offender note that criminal children easily provoke fear and moral panic 
and, in turn, risk exclusion, stigmatisation, or being made into scapegoats for deep-rooted 
structural problems (Cohen 2011, Goldson 2011). Societal perceptions tend to think of youth 
both as vulnerable and risky/dangerous, a formula that tends to imply more exclusion than 
inclusion (see Bernuz Beneitez and Dumortier 201, Heber 2014, Walkate 2011). My analysis 
in relation to the child justice system and the overall difficulty of recognition tie in with this 
conclusion. 

Furthermore, studies on child soldiers have examined how the international law and victim-
centred peacebuilding policies present children as passive and innocent (Drumbl 2012, Rosen 
2019, Steinl 2017). In their purpose of promoting a more nuanced understanding of children’s 
agency, they tend to reproduce the language of a ‘faultless, passive victim’, inadvertently 
linking the victim concept with lack of agency and innocence (e.g., Akello 2019, Nyamutata 
2020, Steinl 2017). These studies also seem to assume that because the victim notion is so 
fraught with burdens, applying the ‘victim’ label can do more harm than good. Many also 
suggest that some form of child justice or participation in restorative or other transitional justice 
forums is necessary for effective reintegration (Derluyn et al. 2015, Drumbl 2012). This 
scholarship has not previously engaged with the victimological or criminological critique, and 
risks inadvertently leaving the door wide open for more criminalisation rather than less. My 
study into how a victim status remains elusive for children thus contributes to this literature by 
unpacking some of the assumptions in relation to the child victim concept.  

My research furthermore shed light on how reinforcing the ideal victim concept can serve 
political agendas. Governments have a vested interest in denying legitimacy to some victims 
(as well as parties to the armed conflicts or struggles) and maintaining that others are innocent 
bystanders or victims (e.g., Reyes 2019, McEvoy and McConnachie 2013). This tendency can 
be traced to a state’s or government’s readiness to assign blame to others and abdicate its own 
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role and responsibility in generating violence (Flyghed 2005, McEvoy and McConnachie 
2012). Denying responsibility and dehumanising victims are also documented state strategies 
more broadly in relation to state crime, including in relation to criminal justice practices (see 
Cohen 1993, Kauzlarich et al. 2003).  

My study showed the entrenched criminalisation of children associated with armed violence 
by unpacking the legal framework in Colombia in light of research on the readiness of which 
states expand criminal justice responses especially to certain populations for certain types of 
crime (Feeley and Simon 1992, Garland 2001) and criminological insights on characteristics 
such as innocence and ‘dangerous youth’. In this sense, the legal protection for children in 
Colombia seemed to not see these children, a conclusion that has also been reached in relation 
to other domestic laws (see Rudling 2019). Integrated assumptions about dichotomous 
characteristics of innocence/responsibility and passivity/agency in policy also further suggests 
that the possibility for victim recognition evaporates completely for children associated with 
armed violence who encounter the criminal justice system. In turn, the agency-centred, 
voluntary aspect that can come with access to victim-centred programs (such as psychosocial-
economic benefits, therapy with focus on the victim and recruitment trauma, or economic 
support) withers.  

Furthermore, both in debates about transitional justice and criminal justice, some notably fear 
that more focus on victims will automatically imply increased criminal justice. As highlighted 
by victimologists (see van Dijk 2009), this fear is not necessarily justified. The assumption is 
also rebutted by focusing on the often ignored, but substantive population of victim-offenders 
(see Jennings et al. 2012, McEvoy and McConnachie 2012, Walklate 2011). In my case, if 
children associated with armed activity and crimes such as drug trafficking were viewed and 
treated more as victims and granted victim rights, criminalisation would decrease rather than 
increase.  

While my interviewed child justice policymakers and practitioners often recognised the 
vulnerability of child offenders and the need for diversion or alternative justice models, they 
tended not to imagine a non-criminal justice response (see Kelly and Armitage 2015, Walklate 
2011). The idea of criminal justice as a first-line response is thus more deeply entrenched than 
it seems on the surface within child justice systems. However, this is not to say that there are 
no possible pathways for change within the child justice system, especially in relation to 
diversion mechanisms. Nonetheless, discussions that consider some form of criminalisation 
without taking criminological and victimological insights on board are subject to powerful 
criticism. My research contributes to this criticism. 
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9.5 Further research and implications  
As discussed above, this study contributes to research on child soldiers in socio-legal and 
criminological processes by emphasising the complexities of the concept ‘victim status’ in light 
of criminalisation practices. The study also illuminates important dynamics of practitioner 
cultures in agencies that are in charge of implementing domestic law in the areas in-between 
peacebuilding and criminal justice. Therefore, my work offers a distinctive and new 
contribution to the literature on child soldiers by offering insights on responses to children 
associated with armed violence from a context not often previously researched by scholars in 
the field of youth justice studies. The work also contributes to victimological research on the 
hierarchies and difficulties of claiming victim status for children caught in complex political 
situations. The explorative case study based on interviews, documents, and a ‘mini’-
ethnographical study enables further in-depth meso- and micro-level analyses of decision-
making, constructions of victims and offenders, and a practitioner cultures in the field of youth 
justice and peacebuilding. The possibilities for future research on the topic of state responses 
to children associated with armed violence are countless. Previous studies have often 
highlighted that participatory research with children is crucial in understanding nuances of the 
situation and suggesting pathways for reform. In this last part of the chapter, I suggest three 
broad important avenues for further research with respect to understanding established state 
practices that would especially complement my study.  

A ‘full’ ethnographical study that analysed practice tracing in criminalisation or victim status 
processes would be indispensable for explaining how states treat children and reinforce social 
harm to vulnerable and victimised populations. The ultimate aim for scholars researching 
children’s discourses, including silences, is to extend the knowledge to courtrooms and other 
state processes. Looking more closely at the practices of key child-specialised professionals 
across different contexts and their methods of enhancing child participation in an inclusive way 
would therefore an important avenue for future research if we are to better understand how to 
break with traditional, stifling categories in relation child victims. 

My study offers an account of the (in)ability of Colombia’s child justice system to handle the 
victim-offender overlap of children associated with armed violence. Entrenched criminal 
justice principles and traditional state-centric assumptions relating to difficult concepts of 
armed conflict and armed groups reinforce practices of excluding victims and continued 
criminalisation. In exploring explanations of these entrenchments and assumptions, I consider 
alternative or complementary explanations and counterfactual points especially relating to 
factors like costs, salaries, and other economic considerations. To further explain why certain 
criminalisation policies and practices persist in relation to children, an in-depth analysis of 
economic policies and decisions in a country like Colombia would benefit future research. Such 



 274 

a study could include tracing austerity measures, finding patterns of unequal distribution of 
state investments across regions, and discovering corruption. 

Critical socio-legal analyses of the criminalisation of adult members of armed groups for the 
war crime of recruitment and use have been explored in some previous research, for instance 
by child soldier scholars (among others). Criminological and victimological research critically 
analysing the expansion of crime control and its potential harmful consequences would 
complement my research by further illuminating consequences for children. Critical socio-
legal studies on child soldiers have increasingly focused on girls, and a victimological study 
into the victim-claiming process for girls would help bridge my research with previous studies. 
Finally, socio-legal, criminological, and victimological research on how children who have 
been recruited and used by groups such as gangs are treated in contexts that are not associated 
with armed conflict would also further my research agenda. 

The implication of my research is that rigid divisions between legal categories are harmful 
because this practice can exclude children. Accordingly, more inclusive policy presentations 
of the categories would combat the invisibility of children associated with armed groups and 
reduce harmful processes. The socio-economic considerations behind legal categories are 
important for balancing entrenched notions of responsibility and innocence. Policymakers 
would benefit from incorporating research findings which find that victims in law and policy 
are currently conceptualised in ways that potentially exclude them from obtaining victim status. 
This exclusion has happened for not only ‘disassociated’ children in a political peace process, 
but for all recruited and used children in Colombia. State policy would benefit by considering 
research showing that new wars and hybrid violence are more widespread than sometimes 
thought, and are symptomatic of a weak welfare state. Transitional justice and peacebuilding 
could be utilised to a greater extent, and adapted to include gangs and terrorist groups, since 
the benefits of peacebuilding objectives can work in the same way.  

In combination with constitutional and child rights commentary, my research and the research 
of others suggest that policy-producing agencies and organisations in Colombia, to ensure full 
compliance with a child rights framework, should reinterpret the law when necessary to extend 
the peacebuilding scope to children who are associated with all types of armed violence, 
alongside children who are part of groups like FARC-EP. This expansion would imply 
establishing routes and bridges between the peacebuilding system and youth justice system to 
actively divert children from the latter. Even if the former lacks capacity to offer individual 
programs or reparations, the state could more actively implement mechanisms to divert 
victimised children from prosecution and the criminal justice system. My conclusions 
furthermore indicate that the programs for disassociated children appear to account for the 
complexities of victimisation in a flexible way, and offer more individually-tailored responses 
involving different agencies and actors, which necessitate a commitment to both direct and 
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indirect participation. These commitments suggest that such programs are better suited to child 
victim-offenders than the youth justice system response. Moreover, a wider range of 
institutions would benefit from mainstreaming research about association with armed violence 
and critically implementing child rights within their mandates and agendas to illuminate 
entrenched punitive practices. These analytical insights are relevant to all states experiencing 
armed violence. Critical criminological insights in combination with the diffusion of human 
rights norms could advance a more nuanced understanding of child victims and offenders in 
Colombia and beyond. 
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Appendices 

Appendix 1: Timeline on important events between 1940-2020 in 
Colombia 
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Appendix 2: List of institutions  
This list includes the state institutions, including governmental agencies and judicial entities, 
and national and international organisations where I conducted interviews, observations, and 
collected, and reviewed, policy. Up to three interviews were conducted at each of these 
institutions or organisations (the interviewees also sometimes talked beyond the scope of work 
at the given institution or organisation and talked about their previous work at other 
institutions). 

Name of state agency Web page 

Ministry of Justice and Law (Ministerio de Justicia) https://www.minjusticia.gov.co 

Ministry of Education (Ministerio de Educación) https://www.mineducacion.gov.co/portal/ 

Superior Council of the Judiciary (Consejo Superior de 
la Judicatura) 

https://www.ramajudicial.gov.co/web/consejo-
superior-de-la-judicatura/portal/inicio 

The Child Judge Directory (Rama judicial: Jueces 
Penales de Adolescentes) 

https://.ramajudicial.gov.co/web/portal-ninos-y-
ninas/sistema-de-responsabilidad-penal-para-
adolescentes 

Colombian Family Welfare Institute  
(Instituto Colombiano de Bienestar Familiar – ICBF) 

https://www.icbf.gov.co 

The Prosecutors’ Office (Fiscalía General de la Nación) https://fiscalia.gov.co/colombia/ 

The Ombudsman’s Office  
(Defensoría del Pueblo) 

http://defensoria.gov.co 

Bogota Mayor’s Office  
(Alcaldía Mayor de Bogota) 

https://bogota.gov.co 

The Presidential Council for Human Rights and 
international issues  
(Consejería Presidencial para los Derechos Humanos y 
Asuntos Internacionales) 

http://derechoshumanos.gov.co/Paginas/DDHH.asp
x 

The Reintegration and Normalisation Agency 
(Agencia para la Reintegración y Normalisación) 

http://www.reincorporacion.gov.co/en 

Victims’ Unit  
(Unidad de Víctimas) 

https://www.unidadvictimas.gov.co 

Office of the High Commissioner for Peace 
(Oficina de Alto Comisionado para la Paz) 

http://www.altocomisionadoparalapaz.gov.co 

Centre for Transformation, National Army of Colombia  
(Ejército Nacional de Colombia, Comando de 
Transformación del Ejército del Futuro) 

https://www.cotef.mil.co/comando_transformacion
_ejercito_futuro_cotef/conozcanos/mision_vision 

 

Name of international organisation Webpage 
United Nations Children’s Fund – UNICEF http://unicef.org.co 

 
United Nations Office on Drugs and Crime – UNODC https://www.unodc.org/colombia/ 
International Organisation for Migration – IOM http://colombia.iom.int 
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(Organización Internacional de Migración – OIM) 
Red Cross Colombia (Cruz Roja Colombiana) http://cruzrojacolombiana.org 
International Committee of the Red Cross – ICRC 
(Comite Internacional Cruz Roja) 

ttps://icrc.org/es/where-we-
work/americas/colombia 

International Centre for Transitional Justice – ICTJ  
(Centro Internacional de Justicia Transicional) 

https://ictj.org/our-work/regions-and-
countries/colombia 

 

Name of NGO Webpage 
Fundación Renacer https://fundacionrenacer.org 
Confraternidad Carcelaria de Colombia  
(Prison Fellowship International Colombia) 

https://pfcolombia.org 

Benposta Colombia https://benpostacolombia.org 
Reconciliación Colombia http://reconciliacioncolombia.com 
La Coalición contra la vinculación de niños, niñas y 
jóvenes al conflicto armado en Colombia – Coalico  
(Coalition against the involvement of boys, girls and 
youth in the armed conflict in Colombia) 

http://coalico.org 

Observatorio Colombiano de Crimen Organizado 
(Colombian Organized Crime Observatory) 

https://insightcrime.org/indepth/observatory-
rosario/about-observatory/ 
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Appendix 3: List of interviews  
The interviews are categorised by type of interview and ordered by date. In this appendix, I use the 
terms “long interviews”, “short interviews”, “observational interviews”, and “networking interview” 
to typify my interviews. Note that throughout the thesis, mainly in the analysis chapters (5-7), the 
interviews appear, and are described only according to position, type of institution, and date. The dates 
in the text allows the reader to identify the interview in this appendix to learn more about the type of 
the interview. The following table explains the type and lists the number of interviews of each type:   

 

Type of interview Characteristics   Length  No. of interviewees 
per interview 

No. of interviews 

Long interviews Formal. Semi-
structured. 

Between 35 min and 
2,5 h. 

1 35 

Short interview Formal and informal. 
Semi-structured/ 
unstructured 

Up to 30 min. 
Sometimes over a 
meal. 

1-3 15 

Observational interview Informal. ‘Walking 
interviews’ or 
shadowing/ general 
observation at operation. 

Not fixed. Usually 
between 1 h and 3 h. 

1-4 11 (overlap in 4 
cases with either 
long or short 
interviews) 

Networking interview Informal. Shorter 
conversations about my 
project with the aim of 
exchanging contacts or 
plan a longer interview. 

Not fixed. Usually 15 
min to 1 hour over 
coffee or a meal.  

1-2 6 

 

The full list is ordered via date and the format is the following: type of interview; position; number of 
persons interviewed; type of institution; date; place; and main thematic area (child justice and/or 
peacebuilding, transitional justice. 

 

List  Type  Position No of 
interviewe
es 

Institution Date Place Thematic area 

1. Networking 
interview  

Master 
students 

2 University 23/1-2018 Bogotá Criminal justice  

2. Networking 
interview 

Director & 
assistant 

2 Consul-
tancy firm 2/2-2018 Bogota  Transitional justice 

3. Observational 
interview 

Psycho-
logist 

1  Courthouse 10/2-2018 Bogota Child justice 

4. Short interview Family 
lawyer 

2 Courthouse 10/2-2018 Bogota Child justice 

5. Short interview Prosecutor 
& police 
officer 

2 Courthouse 10/2-2018 Bogota Child justice 
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6. Networking 
interview 

Lecturer 1 University 28/2-2018 Bogota Criminal justice 

7. Long interview Country 
director 

1 International 
organisation 

6/3-2018 Bogota Transitional justice 

8. Networking 
interview 

State agent 1 Local 
government 
office 

7/3-2018 Bogota Child justice 

9. Long interview Program 
director 

1 International 
organisation 

12/3-2018 Bogota Child justice/peace-
building 

10. Short interview Director & 
expert 

2 Research 
network 

13/3-2018 Bogota Armed groups 

11. Long interview Program 
director 

1 Government 
ministry 

22/3-2018 Bogota Child justice 

12. Long interview Program 
officer 

1 International 
organisation 

23/3-2018 Bogota Child/ peace-building 

13. Long interview Desk 
officer 

1 Government 
ministry 

24/3-2018 Bogota Child justice 

14. Long interview Director 1 NGO 26/3-2018 Bogota Child justice 
15. Long interview  Independen

t consultant 
1 Consultancy 

firm 
27/3-2018 Bogota Child justice 

16. Long interview State agent 1 Local 
government 
office 

9/4-2018 Bogota Child justice 

17. Networking 
interview 

Lecturer 1 University 11/4-2018 Bogota Peace-building 

18. Long interview  Military 
expert 

1 Research 
centre 

13/4-2018 Bogota Peace-building 
/transitional justice 

19. Long interview 
 

Program 
director 

1 Government 
agency 

16/4-2018 Bogota Peace-building 

20. Observational 
interview 

Staff 1 NGO 17/4-2018 Bogota Peace-building 

21. Short interview Director 1 NGO 17/4-2018 Bogota Peacebuilding 
22. Long interview Director 1 NGO 18/4-2018 Bogota Child justice 
23. Long interview Program 

officer 
1 International 

organisation 
18/4-2018 Bogota Child justice/ 

transitional justice 
24. Long interview Program 

director 
1 Government 

agency 
19/4-2018 Bogota Peacebuilding 

25. Short interview Lecturer 2 University  20/4-2018 Cartage
na 

Peacebuilding 

26. Long interview Consults 2 State agency 23/4-2018 Bogota Child justice 
27. Long interview Director 1 NGO 25/4-2018 Bogota Sexual violence/ 

transitional justice 
28. Short interview/ 

observational 
interview 

State agents 2 State agency 11/10-2018 Bogota Child justice 

29. Networking 
interview 

Program 
office 

1 NGO 11/10-2018 Bogota Transitional justice 

30. Observational 
interview  

Staff 1 Centre for 
child victims 
of sexual 
exploitation 

13/10- 2018 Medelli
n 

Psychosocial recovery  
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31. Observational 
interview  

Staff 2 Centre for 
children at 
risk of 
recruitment 
and use 

14/10-2018 Medelli
n 

Educational focus   

32. Short interview Public 
defender 

1 Bellavista 
prison 

15/10-2018 Medelli
n 

Criminal justice 

33. Short interview Public 
defender 

1 Bellavista 
prison 

15/10-2018 Medelli
n 

Criminal justice/ armed 
violence 

34. Short interview Program 
officer 

1 NGO 17/10-2018 Medelli
n 

Child/ restorative 
justice 

35. Long interview  Director 1 NGO 17/10-2018 Medelli
n 

Child/ transitional/ 
restorative justice 

36. Short interview  Prosecutors 2 Courthouse 31/10-2018 Bogota Child justice 
37. Long interview Prosecutor 1 Courthouse 31/10-2018 Bogota Child justice 
38. Observational 

interview 
Prosecutor 1 Courthouse 31/10-2018 Bogota Child justice 

39. Observational 
interview  

Director, 
organisers 
& lecturers 

4 NGO/ 
military 
conference 

1/11-2018 Bogota Transitional/ 
restorative justice 

40. Long interview  Senior 
judge 

1 Justice 
institution 

1/11-2018 Bogota Child & transitional 
justice 

41. Long interview Program 
officer 

1 International 
organisation 

2/11-2018 Bogota Child/ peacebuilding 

42. Long interview Program 
officer 

1 International 
organisation 

7/11-2018 Bogota Peacebuilding 

43. Long interview  Public 
defender 

1 Courthouse 9/11-2018 Bogota Child justice 

44. Long interview Public 
defenders 

2 Courthouse 9/11-2018 Bogota Child justice 

45. Long interview Program 
director 

1 International 
organisation 

13/11-2018 Bogota Child justice 

46. Long interview Senior 
judge 

1 Judicial 
institution 

14/11-2018 Bogota Child justice 

47. Short interview State agent 1 Local 
government 
office 

16/11-2018 Bogota Child & transitional 
justice 

48. Long interview  Program 
director and 
officer 

2 Government 
agency 

19/11-2018 Bogota Child justice 

49. Long interview  Program 
director 

1 Government 
ministry 

23/11-2018 Bogota Child justice 

50. Long interview  Prosecutors 2 Courthouse 26/11-2018 Bogota Child justice 
51. Long interview  Program 

officer 
1 Government 

agency 
27/11-2018 Bogota Peacebuilding/ 

transitional justice  
52. Observational 

interview 
Judicial 
practitioner
s  

4 Conference 
on child 
justice  

29/11-2018 Pereira Child justice 

53. Short interview Public 
defenders 

2 Conference 
on child 
justice 

29/11-2018 Pereira Child justice 

54. Short interviews Family 
lawyers 

2 Conference 
on child 
justice 

29/11-2018 Pereira Child justice 
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55. Long interview  Consultant 1 International 
organisation 

30/11-2018 Pereira Child & transitional 
justice 

56. Long interview/ 
observational 
interview 

Director 1 NGO/ child 
prison 

30/11-2018 Armenia Child justice 

57. Long interview/ 
observation 
interview  

Operational 
officers 

3 NGO/ child 
prison 

30/11-2018 Armenia Child justice 

58. Long interview,  Program 
officers 

2 International 
organisation 

3/12-2018 Medelli
n 

Peacebuilding/ child 
justice  

59. Long interview  
 

Family 
lawyer 

1 Government 
agency 

3/12-2018 Medelli
n 

Peacebuilding/ 
transitional justice 

60. Short interview Prosecutor 1 Courthouse 3/12-2018 Medelli
n 

Child justice 

61. Long interview Program 
director 

1 Government 
agency 

4/12-2018 Medelli
n 

Peacebuilding/ 
transitional justice 

62. Long interview/ 
observational 
interview 

Director 1 Judicial 
institution/ 
centre  

5/12-2018 Bogota Child justice 

63. Short interview Research 
fellow 

1 University/ 
military 
research 
centre 

5/12-2018 Bogota Transitional/ military 
justice 
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Appendix 4: List of documents 

Laws  
1. 2000 Penal Law – Ley 599 de 2000 (“Codigo Penal”).  
2. 2006 Child Law – Ley 1098 de 2006 (“Codigo de la Infancia y la Adolencencia”) 
3. 2011 Victims’ Law – Ley 1448 de 2011 (“Ley de víctimas y restitución de tierras”).  
4. 2016 Peace Agreement - implemented via Acto Legislativo 01 de 2017 (“Acuerdo Final Para La 

Terminación Del Conflicto y La Construcción De Una Paz Estable y Duradera 24 de noviembre 
2016”. 

5. 2018 Law on armed groups and criminal groups – Ley 1908 de 2018 (“GAO” y “GDO”).  

Decrees or modifications to laws 
6. Decreto Ley 891 de 2017.  
7. Decreto Ley 671 de 2017 (modificación de la “Ley 1448 de 2011, en lo relacionado con la 

certificación de desvinculación de menores en caso de acuerdos de paz, y se dictan otras 
disposiciones”). 

8. Decreto 4690 de 2007 – CIPRUNNA.  
9. Decreto 0552 de 2012 – CIPRUNNA. 
10. Decreto 1784 de 2019 – Consejeria Presidencial, Camino Diferencial de Vida. 

Constitutional cases 
1. Sentencía C-203 de 2005, Constitutional Court of Colombia* 
2. Sentencía C-291 de 2007, Constitutional Court of Colombia* 
3. Sentencía A-251 de 2008, Constitutional Court of Colombia* 
4. Sentencía C-240 de 2009, Constitutional Court of Colombia* 
5. Sentencía C-250 de 2012, Constitutional Court of Colombia 
6. Sentencía C-253A de 2012, Constitutional Court of Colombia*  
7. Sentencía C-781 de 2012, Constitutional Court of Colombia* 
8. Sentencía C-280 de 2013, Constitutional Court of Colombia 
9. Sentencía C-318 de 2013, Constitutional Court of Colombia* 
10. Sentencía C-462 de 2013, Constitutional Court of Colombia 
11. Sentencía C-069 de 2016, Constitutional Court of Colombia* 
12. Sentencía T-478 de 2017, Constitutional Court of Colombia* 

Public policy 
1. Alcaldía Medellín (2018), ¿Qué entiendes por reclutamiento ilícito, uso y utilización de niños, 

niñas y adolescentes? SATMED videos (website), Medellin Mayor’s Office, available online: 
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http://satmed.co/definicion-reclutamiento-uso-utilizacion-ninos-ninas-jovenes/. Last accessed: 
April 2020.  

2. Comunicado Conjunto 70 de 2016 & a appendix with QA. Available online.  
3. Resolution No. 1525 de Febrero 23 de 2016 
4. CONPES 3931 de 2018. National Council for Economic and Social Policy. National Planning 

Department, Bogota D.C. - June 2018 (“Política Nacional para la Reincorporación Social y 
Económica de Exintegrantes de das Farc-Ep”). Available online: 
http://www.reincorporacion.gov.co/es/Documents/conpes_finlal_web.pdf. Last accessed 
December 2020.  

5. CONPES 3673 de 2010, National Council for Economic and Social Policy, National Planning 
Department, Bogota D.C. - July 2010 (“Politica de prevención del reclutamiento y utilización de 
niños, niñas, adolescentes por parte de los grupos armados organizados al margen de la ley y de 
los grupos delictivos organizados. Consejo Nacional de Política Económica y Social República 
de Colombia, Departamento Nacional de Planeación”). Available online: 
https://siteal.iiep.unesco.org/sites/default/files/sit_accion_files/co_0410.pdf. Last accessed 
December 2020. 

6. CONPES 3629 de 2009, National Council for Economic and Social Policy, National Planning 
Department, Bogota D.C. - December 2009 (“Sistema de responsabilidad penal para adolescentes 
– SRPA: politica de atencion al adolescente en conflicto con la ley”). Available online: 
https://www.icbf.gov.co/sites/default/files/conpes-3629-srpa.pdf. Last accessed December 2020. 

7. Consejería Presidencial (2013), “Las rutas para la prevención del reclutamiento y utilización de 
niños, niñas y adolescentes por grupos organizados al margen de la ley y grupos delictivos 
organizados”. Presidential Council for Human Rights and International Issues, Bogota DC - 
December 2013. Available online: 
http://www.sipi.siteal.iipe.unesco.org/sites/default/files/sipi_intervencion/las_rutas_para_la_prev
encion_del_reclutamiento_y_utilizacion_de_ninos_ninas_y_adolescentes_por_grupos_organizad
os_al_margen_de_la_ley_y_grupos_delictivos_organizados.pdf. Last accessed October 2020.  

8. Consejería Presidencial (2015), “Estrategias para la localización de acciones: insumos para la 
prevención del reclutamiento y la violencia sexual”. Presidential Council for Human Rights and 
International Issues. Bogota DC - December 2015. Available online: 
http://www.derechoshumanos.gov.co/observatorio/publicaciones/Documents/Priorización%20Pre
vención%20Reclutamiento%202015.pdf. Last accessed October 2020.  

9. Consejería Presidencial (2017a), “Las rutas para la prevención del reclutamiento y utilización de 
niños, niñas y adolescentes por grupos organizados al margen de la ley y grupos delictivos 
organizados”. Presidential Council for Human Rights and International Issues, Bogota DC - 2017 
2nd ed. Available online: 
http://www.derechoshumanos.gov.co/observatorio/publicaciones/Documents/2017/170213-AF-
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GUÍA%20PARA%20LA%20IMPLEMENTACION-RUTA-PREVENCION-PROTECCION.pdf. 
Last accessed October 2020.  

10. Consejería Presidencial (2017b), “Definir que se entiende por utilización es una tarea difícil”. 
Presidential Council for Human Rights and International Issues. Bogota DC - December 2015. 
Available online: 
http://www.derechoshumanos.gov.co/observatorio/publicaciones/Documents/2017/170213-web-
AF-boletin_utilizacion-tarea-dificil.pdf. Last accessed October 2020.  

11. Consejería Presidencial (2018a), El uso de niños, niñas y adolescentes como modalidad de 
vinculación: Elementos para du definición, análisis e intervención. Presidencial Council for 
Human Rights and International Issues. Bogota DC - July 2018. Available online: 
http://www.derechoshumanos.gov.co/observatorio/publicaciones/Documents/2018/180814-
BOLETIN.pdf. Last Accessed October 2020. 

12. Consejería Presidencial (2018b), “Informe de gestión de la secretaría técnica de la comisión 
intersectorial para la prevención del reclutamiento, uso/ utilización y violencia sexual contra 
niños, niñas y adolescentes por grupos armados al margen de la ley y por grupos delictivos 
organizados – Ciprunna”, Presidential Council for Human Rights and International Issues. 
Bogota DC - July 2018. Available online: 
http://www.derechoshumanos.gov.co/observatorio/publicaciones/Documents/2018/180808-
CIPRUNNA-baja.pdf. Last Accessed October 2020.  

13. Consejería Presidencial (2019), “Línea de política pública de prevención del reclutamiento, 
utilización, uso y violencia sexual contra niños, niñas y adolescentes por parte de grupos armados 
organizados (GAO) y grupos delictivos organizados (GDO)”. Presidential Council for Human 
Rights and International Issues. Bogota DC - 2019. Available online: 
http://www.derechoshumanos.gov.co/Prensa/2019/Documents/191119-Linea-pol%C3%ADtica-
Prevención-RUUVS.pdf. Last Accessed October 2020.  

14. Directiva 15 de 2016, Defence Ministry. 
15. Defence Policy 2019,  
16. Government announcement (2019). Presidente Duque anunció que cayó alias ‘Gildardo Cucho’, 

quien pretendía ser parte de la banda narcoterrorista de alias ‘Iván Márquez’, 13/08/2019, 
available online: https://id.presidencia.gov.co/Paginas/prensa/2019/Presidente-Duque-anuncio-
cayo-alias-Gildardo-Cucho-pretendia-ser-parte-banda-narcoterrorista-alias-Ivan-Marquez-
190830.aspx, last accessed 13.04.2020. 

17. ICBF (2018) “Informe de Rendición de Cuentas Construcció de Paz, Noviembre 2016 – Mayo 
2018”. Available online: 
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=&ved=2ahUKEwiokuH
OgbfvAhXD-
ioKHSpADcIQFjAMegQIBBAD&url=https%3A%2F%2Fwww.icbf.gov.co%2Fsites%2Fdefault
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%2Ffiles%2F2018-06-13informe_individual_icbf_publicar.docx&usg=AOvVaw182aTYt3mKh-
sVAI-Di3SS. Last accessed January 2021.  

18. Ministry of Justice (2015), “Sistema de Responsabilidad Penal para Adolescentes, hacia la 
Protección Integral y la Justicia Restaurativa”, Ministério del Justicia y del Derecho. Bogota D.C. 
- November 2015. Available online: 
https://www.minjusticia.gov.co/Portals/0/sala%20de%20prensa/documentos/Sistema%20de%20
Responsabilidad%20Penal%20para%20Adolescentes%20hacia%20la%20protección%20integral.
pdf. Last accessed October 2020. 

Internal policy and guidelines 
1. Coalico (2018), Presentación de trabajo, overall strategy/project proposal. Paper copy only.  
2. Consejería Presidencial (2018c), Programa Presidencial de Derechos Humanos y Derecho 

Internacional Humanitario, mapa de priorización, Quindio, procesado por Secretaría Técnica 
de CIPRUNNA, paper copy only.  

3. Consejo Nacional de Reincorporación National (2018), (“Lineamientos del Consejo Nacional 
de Reincorporación (CNR) para Programa Integral Especial para la restitución de los 
derechos de los niños, niñas y adolescentes que salgan de las Farc-Ep”. Bogota, 5 February 
2018. Available online: 
http://www.derechoshumanos.gov.co/observatorio/publicaciones/Documents/2018/180309-
lineamientos-reclutamiento.pdf. Last accessed December 2020.  

4. ICBF (2016). “Lineamiento tecnico de las modalidades del programa de atención 
especializada para el restablecimiento de derechos a niños, niñas y adolescentes víctimas de 
reclutamiento ilícito, que se han desvinculado de grupos armados organizados al margen de la 
ley y contribución al proceso de reparación integral. Resolución 1525/6 del 23 de febrero de 
2016. Colombian Family Welfare Institute, November 2016. Paper copy. 

5. ICBF (2008), Guide for the integral restoration of the rights of children, adolescents and 
young people detached from armed groups organised outside the law (Guia para el 
restablecimiento integral de derechos de los niños, niñas, adolescentes y jóvenes 
desvinculados de los grupos armados organizados al margen de la ley), Colombian Family 
Welfare Institute, Bogota DC - September 2008.  

6. Prosecutor’s Office (2017). “Manual.. Manual for new shortened procedure and private 
prosecution 2017. Paper copy only.  

7. Prosecutor’s Office case file (2018), investigador de campo FPJ 11, Bogota. Paper copy.  
8. UNICEF - OIM (2018), Proyecto apoyo a la salida de los Niños, Niñas y Adolescentes de los 

campamentos de las FARC-EP, evaluation, inception, budgetary report.  Paper copy only. 
9. Resolution on protection of children in Arauca, 2014.  
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Reports  
1. Alianza por la Niñez (2018), Niñez víctima de un conflicto que aún persiste: Informe de 

seguimiento a la implementación de recomendaciones del Comité de los Derechos del Niño a 
los informes periódicos IV y V combinados de Colombia. Niñez víctima del conflicto armado 
Alianza por la Niñez Colombiana. Bogotá, D.C. - November 2018. Available online: 
http://www.alianzaporlaninez.org.co/wp-content/uploads/2018/10/Ninez-victimas-de-un-
conflicto_29-10-18.pdf. Last accessed October 2020. 

2. Benposta (2017), Report on statistics rights of children in the territory, Benposta and others. 
3. Coalico (2009). Informe alterno al informe del Estado colombiano sobre el cumplimiento del 

Protocolo Facultativo Relativo a la Participación de Niños en los Conflictos Armados.. In 
collaboration with Comisión Colombiana de juristas (CCJ). Bogotá - November 2009. 
Available online: 
https://www.coljuristas.org/documentos/libros_e_informes/informe_alterno_ninos.pdf. Last 
accessed October 2020. 

4. Coalico (2015?), Coalition document against the involvement of children in armed groups,   
5. Coalico (2015), Report on the risk and realities of children recruited into armed groups, El 

riesgo no cesa, Niños, niñas y adolescentes afectados por grupos armados paramilitares post-
desmovilización y grupos armados locales en Colombia y sus fronteras. Coalición contra la 
vinculación de niños, niñas y jóvenes al conflicto armado en Colombia (COALICO), Servicio 
Jesuita a Refugiados Colombia,  Bogota-Colombia, Noviembre de 2015. Available online: 
https://drive.google.com/file/d/0B3el8yty3eyKd191UVA1SWszODA/view. Last accessed 
April 2020.  

6. Coalico (2016), Report on the risk and realities of children recruited into armed groups.  
7. Coalico (2013), El delito invisible, Criterios para la investigación del delito de reclutamiento 

ilícito de niños y niñas en Colombia. Versión aplicada y actualizada. Coalición contra la 
vinculación de niños, niñas y jóvenes al conflicto armado en Colombia (COALICO), 
Comisión Colombiana de Juristas (CCJ).  Bogota - December 2013. Available online: 
http://coalico.org/wp-content/uploads/2020/07/delitoinvisibleactualizado-2014.pdf. Last 
accessed October 2020.  

8. Defensoría del Pueblo (2020). Dinámica del reclutamiento forzado de niños, niñas y 
adolescentes en Colombia: Retos de la política pública de prevención, Ombudsman’s Office. 
Bogota D.C. - July 2020. Available online: 
https://www.defensoria.gov.co/public/pdf/Dinamica-reclutamiento-forzado-niños-niñas-
%20adolescentes-Colombia.pdf?g_show_in_browser=1. Last accessed October 2020.   

9. Defensoría del Pueblo (2017a). El país de los niños olvidados: Víctimas de reclutamiento y 
utilización no reconocidos por el Sistema de Responsabilidad Penal Adolescente. 
Ombudsman’s Office, Bogota D.C. - October 2017. Available online: 
https://publicaciones.defensoria.gov.co/desarrollo1/ABCD/bases/marc/documentos/textos/El_
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pais_de_los_ninos_olvidados_victimas_de_reclutamiento_y_utilizacion_no_reconocidos_por
_el_SRPA.pdf. Last accessed October 2020.  

10. Defensoría del Pueblo (2017b), Los invisibles del conflicto: Adolescentes víctimas de 
reclutamiento y utilización dentro del Sistema de Responsabilidad Penal Adolescente. 
Ombudsman’s Office, Bogota D.C. - January 2017. Paper copy.  

11. Defensoría del Pueblo (2017c), Segundo informe de recomendaciones para enfrentar la crisis 
del Sistema de Responsabilidad Penal para Adolescentes (2nd report on recommendations on 
SRPA’s crisis), Ombudsman’s Office, Bogota D.C. - April 2017. paper copy.   

12. Defensoría del Pueblo (2015), Violaciones a los Derechos Humanos de adolescentes privados 
de la libertad: Recomendaciones para enfrentar la crisis del sistema de responsabilidad penal 
para adolescentes, Ombudsman’s Office, Bogota D.C. - March 2015. Available online: 
https://www.defensoria.gov.co/public/pdf/ViolacionesDDHHadolescentesprivadoslibertad.pdf
. Last accessed October 2020.  

13. Defensoría del Pueblo (2006), Report on the defence of children recruited and used, rights 
and SRPA, “La niñez y sus derechos, informe defensorial. Caracterización de las, niñas, niños 
y adolescentes desvinculados de los grupos armados ilegales : Inserción social y productiva 
desde un enfoque de derechos humanos”. Boletín N° 9, Noviembre 2006. Collaboration with 
UNICEF. 

14. Indenpendent evaluation report (2017) by a team of consults who conducted a study of 
children deprived of liberty. “Metodología: Enfoque cualitativo de investigación social”, 
Bogotá, Cali, Villavicencio, Ibagué, Neiva, Cartagena. Only paper copy. 

15. Independent consultancy presentation (2016) by a consultant who conducted research on 
children of ethnic minorities in the child justice system in Colombia. “Perspectiva ética en la 
defensa del interés superior del nino en el marco del sistema de responsabilidad penal 
adolescente”. Paper copy only.  

16. ICBF (2012). Observatorio del Bienestar de la Niñez. Vulnerabilidad, reclutamiento y 
utilización de niños, niñas y adolescentes por grupos armados organizados al margen de la 
ley, Bogota DC. Colombian Family Welfare Institute in collaboration with OIM and USAID. 
Available online: https://www.icbf.gov.co/sites/default/files/publicacion-26.pdf. Last accessed 
October 2020. 

17. ICBF (2013). SRPA: Guía para su comprensión. Colombian Familiy Welfare Institute 
Bogota:  

18. ICBF (2013), ABC about the child justice system (El ABC del SRPA), ICBF and OIM,  
19. ICBF (2014), Observatorio del Bienestar de la Niñez. Del sometimiento al empoderamiento: 

antes, durante y después del reclutamiento de adolescentes y mujeres jóvenes por parte de 
GAOML. Bogota DC. Colombian Family Welfare Institute. Available online: 
https://www.icbf.gov.co/sites/default/files/publicacion-56.pdf. Last accessed June 2020.  
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20. ICTJ (2014), Reparación integradora para niños, niñas y jovenes víctimas de reclutamiento 
ilicito en Colombia, Centro Internacional para la Justicia Transicional Colombia - octubre 
2014. Available online: https://www.ictj.org/sites/default/files/ICTJ-Informe-Colombia-
Reparacion-reclutamiento-ilegal-2014.pdf. Last accessed: April 2020.  

21. OPROB (2017), Observatorio para la Proteccion de los Derechos y Bienestar de los niños, 
niñas y adolescentes, Boletín N° 1. Proyecto “Fortalecimiento entornos protectors para los 
derechos y bienestar de las niños, niñas y adolescentes en alto riesgo en Catatumbo, Meta 
Buenaventura y Nariño. Benposta, OXFAM, Humanidad Vigente Corporación Juridica. 
Bogota – Colombia, Diciembre 2017. Paper copy.  

22. Recidivism statistics SRPA 2007-2016 
23. RJ booklet Programa distrital de JJR. 
24. Fiscalía (2010), Principio de Oportunidad, Bases Conceptuales para su Aplicación. Fiscalía 

General de la Nacion, Available online: https://www.fiscalia.gov.co/colombia/wp-
content/uploads/PrincipiodeOportunidad.pdf. Last Accessed July 2021.    

25. Procuradería (2020). “Informe de avance sobre el Programa Camino Diferencial de Vida para 
los niños, niñas y adolescentes que han salido de los campamentos de las FARC-EP . Informe 
Programa Camino Diferencial de Vida 2016 – 2019”. The Office of the Inspector General of 
Colombia (Procuraduría General de la Nación) - March 2020.  

26. Save the Children (2018), “Análisis del Rol de la Niñez en los Acuerdos de Paz”, Save the 
Children Colombia. November 2018. https://www.fiscalia.gov.co/colombia/wp-
content/uploads/PrincipiodeOportunidad.pdfhttps://www.savethechildren.org.co/sites/savethe
children.org.co/files/resources/Documento%20rol%20ninez.pdf. Last Accessed: October 
2020.  

27. UNICEF (2015/2006). La Niñez y sus Derechos. Boletín no 9. “Estudio de caracterización, 
Niños, niñas y adolescentes desvinculados de grupos armados al margen de la ley y bandas 
criminales entre 2007 y 2013 en Colombia”. Bogota DC - November 2006. Defensoría del 
Pueblo, UNICEF, Colombian Family Welfare Institute (ICBF). Paper copy.  

28. UNICEF (2007). Código de la Infancia y la Adolescencia. Versión comentada. Bogota DC - 
2007. Available online: https://www.unicef.org/colombia/informes/codigo-de-la-infancia-y-
la-adolescencia-version-comentada. Last Accessed October 2020. 

29. Unidad para las Víctimas (2017), “Cartilla NNA Víctimas, Da Vinci Publicidad y Medios 
S.A.S - Año 2017”, collaboration with USAID and IOM, available online: cartilla-
nnadesvinculados.pdf - Unidad de victimaswww.unidadvictimas.gov.co › files. Last accessed 
October 2020. 
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Appendix 5: Participation sheet 
This Appendix includes a copy of the invitation letter that I distributed to potential participants for my 
interview study. 

¿Deseas contribuir a mi investigación doctoral: Justicia para 
niños y niñas involucrados en grupos armados en Colombia?  
 

 
Tove Johanna Nyberg  

Departamento de Criminología, Universidad de Estocolmo 

Tel: 311 677 2571 

Email: tove.nyberg@criminology.su.se 

 

¡Hola! 

Mi nombre es Tove Nyberg y trabajo en la Universidad de Estocolmo en Suecia como 
investigadora doctoral. Mi proyecto trata sobre niños, niñas y adolescentes victimas 
de reclutamiento y utilización de diferentes grupos delincuentes y grupos armados y 
los procesos de justicia en Colombia. El enfoque esta en los procesos dentro del 
Sistema de Responsabilidad Penal de Adolescentes (SRPA). La investigación también 
incluye un análisis de la ley y la política estatal aplicable a los niños que fueron parte 
de las FARC. El proyecto se realiza a través de un estudio de documentos y de 
entrevistas con profesionales del SRPA y otras partes interesadas. El estudio de 
entrevistas se enfoca en experiencias de los profesionales que trabajan en el SRPA o 
con temas relacionados. 
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Existen investigaciones previas sobre niños soldados y diferentes estrategias dentro de 
los sistemas de justicia transicional. Sin embargo, muy poca de esa investigación se 
enfoca en los grupos armados ilegales, como los grupos delictivos organizados, que no 
han negociado un acuerdo de paz con el estado. Además, las investigaciones previas 
sobre el rol del sistema de justicia juvenil son escasas. Un estudio como este es, por lo 
tanto, importante para futuros estudios comparativos internacionales. También 
contribuirá al desarrollo de prácticas sostenibles de justicia juvenil que respeten y 
garanticen los derechos de los niños. 

Espero que usted desee participar en este proyecto y compartir su valiosa experiencia. 
Realizaré entrevistas en Colombia durante el año 2018. Todos los participantes tienen 
total anonimato y tendrán la oportunidad de revisar la transcripción de la entrevista y 
retirarse del estudio en cualquier momento hasta que se complete el proyecto.  
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Appendix 6: Interview questions  
The interview questions, presented in this Appendix, were used in a flexible way. The interview sheet 
was adapted to each interviewee’s position and area of expertise. The interviewees’ narratives guided 
the interview to a considerable extent. Sometimes I combined and integrated an interview question as 
part of a follow-up question in connection with a theme in the interviewee’s narrative. The questions 
have not necessarily been asked in the order presented below.  

Interview template 

Introduction 

- Introduction, brief explanation of project, information about participation, including anonymity and 
the right of participants to revise and withdraw.  

- Ask for formal consent, and consent to audio record.  

Line of work and general experience 

- Type of work and the role of your institution.  

- Interviewee’s specific role and work, previous and current. 

- Experiences of work in relation to child victims /child offenders/or armed violence categorisaitons, 
problems, obstacles, challenges, and rewards. 

- Collaboration with other state agencies and judicial entities. 

- Experience of working alongside the state.  

- Definition of armed groups/ victims with ref. to legal framework. 

Opinions and experiences with development, normative frameworks and implementation  

When the main focus of the institution is child justice:   

- Experiences of development of normative framework over time.  

- System development over time in relation to child victims of use by armed groups (broadest 
definition).  

- Various victims labels within the system, and roles of actors within the system.  

When the main focus of the institution is transitional justice:  

- Experiences of development of normative framework on armed conflict in general and child victims 
of recruitment and use by armed groups in particular. 

- Experiences with current development and programs 

-  Status of other children outside the armed conflict framework.  

- Culture of popular punitivism, also among politicians and actors within the system.  
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- Experiences with resistance and entrenchment within the system 

Closure 

- Additional comments.  

- Gratitude and reminder of information about contact details. 
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Appendix 7: Coding scheme 

Codes 
(levels) 

Categories (and labels) relevant to children associated with armed violence and state responses 

Offender Victim  Victim-offender  Armed conflict Armed groups  Gangs  

1 1(O). Perpetrator of serious, 
international crimes. Exception. 
Exclusive category. Loose 
potential benefits.  

1(V) Legal 
category 
corresponding 
with armed 
conflict.  

Mutually 
exclusive 
category. No 
overlap. Either 
victim or 
offender.  

1(VO) Legal in-
between category 
“disengaged” 
Excombatants. 
Can be victims if 
children if 
recognised. Often 
exclusive   

1(C) Legal, 
exclusive, 
narrow 
category.  

Recruitment 
(and sometimes 
used) 

1(Gr) Legal, 
exclusive, 
narrow 
category. 
Distinct from 
criminal groups. 

Recruitment.  

1(Ga) Legal, 
exclusive 
definition: Not 
armed conflict. 

Organised 
criminal group.   

Use (but often 
insignificant) 

2  2(V) Inclusive 
Creates state 
obligations but 
does not mutually 
exclude any other 
state response. 

 2(C) Inclusive 
category. 
Victim 
attention. 
Violations of 
IHL. 
Recruitment and 
use 

2(Gr) 
Inclusive/exclus
ive category. 
Open-ended 
definition.  

Recruitment 
and/or use 

2(Ga) No real 
legal category.  

Conflict-related 
socio-economic 
problem.  

3    3(C) 
Peacebuilding. 

No criminal 
justice.  

3(Gr) Often 
peacebuilding.  

Sometimes 
criminal justice.  

3(Ga) 
Sometimes 
peacebuilding.  

Criminal justice.  

4 4(O) Vulnerable: entitled (the 
need) and right to protection.  

Used.  

4(V) Vulnerable: 
innocent and 
passive children.  

Forcibly recruited.  

4(VO) 
Vulnerable: 
entitled (the need) 
and right to 
protection.  

Used (and 
sometimes 
recruited) 

   

5 5(O) Responsibility: right to tried/ 
heard by a court. Right to be 
reintegrated/ rehabilitated through 
criminalisation.   

5(V) Agency: 
right to 
participate/ be 
heard. Right to 
access justice.  

5(VO) 
Responsibility: 
right to tried/ 
heard by a court. 
Right to be 
reintegrated/ 
rehabilitated 
through 
criminalisation.   

   

6 6(O) Diversion: the entitlement/ 
right to be diverted from 
traditional criminal justice, 
imprisonment.  

6(V) No need for 
formal diversion. 

6(VO) Diversion: 
the right to be 
diverted from 
prosecution.  

Used.  
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7 7(O) Restoration: the right to 
have rights restored. 

Restorative justice as an 
alternative but complementary, 
alongside criminalisation.  

7(V) Restoration: 
the right to have 
rights restored. 

7(VO) 
Restoration: the 
right to have 
rights restored. 

Restorative justice 
as an alternative, 
middle-way 
solution.  

   

8 8(O) Punitiveness: need to 
criminalise criminal behaviour. 
Punitive populism 

8(V) 
Punitiveness: 
need to 
criminalise 
recruiters.  

8(VO) 
Punitiveness: need 
to criminalise 
adult recruiters. 

 8(Gr) 
State/governme
nt right to and 
need to 
criminalise. 

Punitive 
populism. 

8(Ga) 

State/governme
nt right to and 
need to 
criminalise. 

Punitive 
populism. 

9 9(O) Risk: need of individual 
risk-analysis, actuarial justice. 

Dangerous children. Save from 
criminal behaviour. 

    9(Ga) 

Criminalisation 
as prevention. 

10 10(O) Entrenched criminal justice 
culture. Old system, training.  

Expansive criminal justice. 

 10(VO) Forgotten 
and invisible 
children who fall 
through the 
cracks. End up 
criminalised or 
continue in 
groups.  

Entrenched 
traditional 
categories. 
Obscuring and 
veiling the 
problem. 

   

11 11(O) Reform towards more 
alternative justice. Resistance 
against more criminalisation.  

 11(VO) Victims 
and children first. 
Against 
criminalisation  
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Populärvetenskaplig sammanfattning  
Denna avhandling handlar om statlig hantering av barn som är involverade med väpnade grupper och 
hur rättsliga och administrativa processerna har uppkommit och reproduceras. Den undersöker hur 
vissa element av lagreformer som syftar till att säkerställa barns rättigheter har svårt att få genomslag. 
Specifikt analyserar avhandlingen hur och varför dessa barn kriminaliseras trots att det internationella 
juridiska ramverket föreskriver att de främst bör betraktas som offer i en konfliktkontext. 
Avhandlingen tittar på en nationell kontext, Colombia, där interna väpnade konflikter och olika former 
av väpnat våld pågått oavbrutet sedan åtminstone 1950- och 1960-talen. Fallstudien fokuserar särskilt 
på hur rättsliga och andra aktörer i Colombia upplever lagreformer och hur de i relation till 
internationell och annan nationell policy hanterar barnens roll som förövare, offer eller som offer-
förövare då de har varit delaktiga i väpnade grupper. Studien bygger på en kvalitativ fältstudie som 
inkluderar en dokumentanalys och intervjuer med särskilt domare, åklagare, socialarbetare, och olika 
policy-experter (både statliga och från organisationer). Fältarbetet i Colombia utfördes 2018.  

Analysen fokuserar på en exkluderande kategorisering av barn i både lag och policy i relation till 
begreppen ’väpnad konflikt’, ’väpnade grupp’ och barns involvering i dessa på olika sätt. Särskilt 
nationella beslutsfattares (inom rättssystemet och den statliga förvaltningen) användning av den 
internationella humanitära rätten och tendensen att reducera de flesta situationer till ’vanlig 
kriminalitet’ problematiseras. Följden för barnen blir att de ofta kriminaliseras istället för att erhålla 
socio-ekonomiskt och psykosocialt stöd som finns inskrivet i lagstiftning. Följden blir också att 
rättsaktörerna inte drar användning av de fredsbyggande mekanismer som etablerats i samband med 
fredsavtal mellan staten och de väpnade grupper.  Studien analyserar vidare hur traditionella 
straffrättsliga principer hänger sig kvar och påverkar nya initiativ som möjligheten för barnen att 
avledas från åtal. Detta förhållningssätt minskar också i sin tur barnens begränsade möjligheter att 
registreras som offer i samband med fredsavtal och lagliga reformer som rör övergångsrättvisa. Sådana 
reformer i Colombia är ofta väl förankrade i den internationella rätten. Ett hundratal barn är idag 
inskrivna i särskilda statliga stöd-program för offer i Colombia. Flertalet av dem har lämnats över av 
den väpnade gruppen FARC-EP i samband med fredsavtalet som träffades med den 
colombianska regeringen i slutet på 2016. Dessa barn får tillgång till särskilda psykosociala, 
integrerings-program för barn-offer. De får också ekonomiskt stöd, delvis som gottgörelse som offer. 
I praktiken kommer emellertid de flesta barnen som har rekryterats, utnyttjats, och på olika sätt arbetat 
för FARC-EP (och för andra väpnade grupper) i stället i kontakt med rättsväsendet rollen som förövare 
och nekas offer-status. Ofta frihetsberövas de på grund av involvering i brott som narkotika- och 
vapensmuggling, vilket har förödande konsekvenser för deras psykosociala och socio-ekonomiska 
utveckling. 

Studien bidrar med insikter till kriminologisk och socio-juridisk forskning om hantering (särskilt 
kriminalisering) av barnsoldater och barn i gäng samt till det viktimologisk forskning om hur 
offerroller, offerhierarkier, och barnofferkonceptet produceras i skärningspunkten mellan 
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fredsbyggande och det vanliga straffrättssystemet. Studien visar på komplexiteten med juridiska och 
andra administrativa processer där barn har möjlighet till att behandlas som offer jämsides med deras 
status som förövare. Den huvudsakliga slutsatsen understryker svårigheten för barn som är med i 
väpnade grupper att registreras som offer med anledning av deras situation och synen och fördomar 
kring vad offerskap betyder. En huvudsaklig slutsats i studien är också att barn som är med i gäng och 
andra grupper som arbetar ’nära’ konfliktsituationer i en kontext som Colombia, har ännu svårare att 
nå offer-status, trots vissa nya policy-ansatser att inkludera dem som viktiga deltagare i fredsbyggande 
verksamhet. Min studie och dessa slutsatser är därför relevanta för länder bortom Colombia som ser 
en ökning av involvering av barn i olika organiserade grupper som gäng.  
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Resumen ejecutivo  
La presente tesis apunta a examinar como las practicas relacionadas con las políticas de la justicia 
penal surgen y persisten a la luz del marco jurídico internacional centrado en victimas orientado en 
niños y niñas asociados a grupos armados. El estudio explora los vacíos entre el “como” los niños han 
sido tratados ante la ley versus las practicas empicas de la criminalización del entorno domestico 
colombiano, el cual, ha estado enmarañado en un conflicto armado interno con características de 
violencia hibrida. El estudio se centra en cómo actores judiciales y otros actores experimentan reformas 
jurídicas y cómo perciben los límites de la victimización y la criminalización de niños y niñas 
asociados con violencia armada en Colombia. La investigación incorpora miradas de estudios de 
justicia juvenil sobre la transformación y el atrincheramiento en los principios punitivos, y las diversas 
(y difíciles) concepciones de ‘víctima’ de los estudios victimológicos, especialmente, de contextos de 
conflictos armados y la consolidación de la paz. La investigación aplica el método cualitativo para las 
entrevistas realizadas con funcionarios del gobierno y el Estado, expertos judiciales y otros actores 
organizacionales, así como análisis de documentos e informes de políticas relevantes. La presente 
investigación enriquecerá nuestro conocimiento en procesos criminalísticos y socio-legales 
concerniente con los niños y niñas relacionados con diferentes actores armados, incluyendo a pequeños 
grupos armados comunitarios como las pandillas. Las principales conclusiones conciernen las diversas 
complejidades relacionadas con el proceso de reconocer a los niños como victimas a la luz de las 
frecuentes prácticas de criminalización. Las paradojas inherentes a la superposición víctima-
delincuente son fundamentales para nuestra comprensión de las prácticas arraigadas e inestables con 
respecto a los niños en los sistemas de consolidación de la paz y justicia penal.   
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