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1 Including a new member in an old 
community of values 

Values such as respect for democracy, the rule of law and human rights are 
often heralded as the fundament of modern civilisation. After the end of the 
Cold War, more and more states claimed to share these values and strove to 
be included in the former exclusive circle of Western democracies. The 
euphoria over this development has been combined with a fear that the 
meaning of the values risks becoming diluted. In recent years, there has been 
an increased interest in ratings and rankings of democratic performance, as 
well as in devising more and more elaborate initiation procedures for inter-
national organisations to ensure that newly included members actually share 
the values of the old members. Such procedures often enter deep into the 
internal administrative and political practices of new members, and chal-
lenge the idea of the state as an autonomous political unit. Yet, the new 
members usually comply with and adjust to the requirements. How the de-
velopment of new forms of transnational regulation of state practices affects 
the relationship between international organisations and states is a growing 
field of research. This thesis seeks to understand one such regulatory proc-
ess: the Council of Europe’s monitoring of Ukraine’s membership commit-
ments.  

1.1 Entering a club in order to quarrel? 
In January 2004, about a year before the events that came to be known as the 
Orange Revolution took place in Ukraine, a debate was held in Strasbourg 
on the topic of whether or not the political development taking place in the 
country, at the time, was in accordance with the values of the Council of 
Europe (CoE). The Ukrainian Foreign Minister took part in the debate and 
assured the European parliamentarians that the political forces of his country 
were mature enough to handle their political differences without outside 
interference. The delegates of the Parliamentary Assembly of the CoE 
(PACE) used the opportunity to state their concern about the situation in the 
country with regard to respect for fundamental European values1. The debate 

                               
1 Verbatim of PACE debate, Political Crisis in Ukraine, 29 January 2004 
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ended with a resolution that threatened to exclude Ukraine from the organi-
sation if it did not fulfil its membership obligations2.  

This was not the first time, nor would it be the last time, that the domestic 
politics of Ukraine were the focus for debate in PACE. Ukraine gained 
membership of the CoE in 1995 and, like all new members, committed to 
adapt to certain values of the organisation and agreed to have this process 
monitored by PACE. Since then, Ukraine’s progress has been the focus of 
ten debates3 and the country has repeatedly been threatened with suspension 
of its membership. Compared with other new members, Ukraine stands out 
as being subject to perhaps the most contested monitoring process in the 
history of the CoE. In comparison with other monitored members, there have 
been no civil wars, military coups, violent revolts or ethnic conflicts. Rather, 
Ukraine has had a pluralistic political landscape with genuinely competitive 
elections that have led to several peaceful changes of government (D’Anieri 
2007).  

Bearing in mind that the monitoring procedure is based on a voluntary 
agreement aimed at cooperation and the fostering of common values, the 
high level of open contestation becomes puzzling. While many other coun-
tries have had a swift and uninterrupted transition from monitored to non-
monitored status in the CoE, the Ukrainian process has been interrupted by 
intermittent debates and extra fact-finding missions. The Monitoring Com-
mittee’s co-rapporteurs have accused the Ukrainian government of being 
untrustworthy, for not fulfilling its commitments and obligations, and have 
called for the suspension of Ukraine. In turn, the Ukrainian government and 
parliamentary representatives from Ukraine have questioned the motives of 
the monitoring process and accused the rapporteurs of being biased and in-
terfering.  

PACE has, in this way, shown its ineffectiveness in upholding the CoE’s 
most cherished values, and Ukraine has demonstrated that it does not fully 
share these values. Still, neither of the parties has left the relationship. 
Rather, they have engaged in activities potentially damaging to their credi-
bility, as well as to the process. In 2007, the commitments made upon entry 
twelve years earlier were still only partly fulfilled after a long chain of sol-
emn promises, gentlemen’s agreements, and second chances, followed by 
denial, obstruction, and protests. Although it is hard to assess its impact, this 
kind of behaviour has probably damaged the reputation of Ukraine as a 
trustworthy and mature state in the eyes of its European peers. Likewise, 
PACE’s repeated idle threats, and using the organisation’s scarce resources 
on an apparently unwilling member like Ukraine, seems like a waste. The 
risk of damaging the credibility of the CoE seems greater than the potential 

                               
2 PACE Resolution 1364 (2004), Political Crisis in Ukraine, 29 January 2004  
3 AS/Mon/Inf(2007)01rev3, The Monitoring Procedure of the Parliamentary Assembly, 8 
October 2007 
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effect of the CoE’s advice on a comparatively unproblematic but quarrel-
some member. This kind of long-term public contestation is uncommon in 
transnational regulatory processes and requires two stubborn and openly 
adversarial parties. What was it that made the CoE and Ukraine engage in a 
long process of quarrelling that was potentially harmful to them both? Is it a 
sign of persistent transnational activism? Does it signify deep irreconcilable 
differences between Eastern and Western Europe? Has the specific form of 
regulation something to do with the level of contestation? These are themes 
that will be elaborated on later in the thesis.  

1.2 Aim and research questions 
The aim of the study is to explore how a regulated process of inclusion de-
velops over time, and discuss how such a process can safeguard community 
values. The general problem this thesis addresses is the inclusion of states in 
broader value-based communities. The object of the study is the process of 
monitoring Ukraine’s fulfilment of commitments and obligations as a mem-
ber of the CoE. The continuation of this process over time, and the number 
of open debates, are indicators of a highly contested initiation. The puzzle 
motivating the study is to understand why the regulated inclusion process of 
Ukraine into the CoE remained contested over time. The research questions 
guiding the study are: 

 
• What were the conditions of regulation during the process?  
• How did the regulatory actors handle challenges to the relation-

ship?  
• Why did the relationship remain contested? 

The thesis hopes to contribute to the theoretical discussion on transnational 
regulation and governance of state practices. It also touches upon the dis-
courses of Europeanisation, democratisation and safeguarding of community 
values.  

1.3 The Council of Europe’s monitoring of Ukraine as a 
deviant case 
In this thesis, the CoE monitoring of Ukraine is studied as a case of a con-
tested process of inclusion in a community of values. The selection of the 
case is motivated by the role of the CoE’s monitoring procedure in the wider 
European organisational environment, the special features of the Ukrainian 
process, and the lack of previous research in the area. 
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The CoE and PACE’s monitoring of obligations and 
commitments  
The CoE has existed since 1949 and is an intergovernmental organisation for 
cooperation on all issues except military ones. It is mainly concerned with 
issues of democracy, human rights, the rule of law and cultural plurality. 
During its existence, the CoE has produced some 200 international treaties 
and a stream of different forms of formal communication that, today, consti-
tutes a pan-European legal area (Benoît Rohmer and Klebes 2005) that 
sometimes is referred to as the CoE acquis (Pratchett and Lowndes 2004). 
Most famous of the CoE treaties is probably the European Convention on 
Human Rights (ECHR) upheld and protected by the European Court of Hu-
man Rights. 

The decision-making power of the CoE rests with the Committee of Min-
isters (CoM) representing the member states’ governments, and the execu-
tive power lies in the Secretariat, headed by the Secretary General. The CoE 
also has two advisory bodies: PACE, representing the member states’ par-
liaments, and the Congress of Local and Regional Authorities of Europe 
(CLRAE) representing over 200 000 local and regional authorities in the 
member states.4 The CoE also has a number of specialised bodies and com-
missioners. As the oldest of the European organisations, the CoE manifests 
the Western European states’ commitment to universal liberal values after 
the Second World War. After the end of the Cold War, this community of 
values was extended to also include the former socialist countries. In 2007, it 
had forty-seven members reaching as far east as the borders of Iran, Iraq and 
China, and it welcomed all states bordering a state that was already a mem-
ber and that shared a self-identification with European values. The Vatican 
and Belarus were the only internationally recognised states within the CoE 
borders that were not members. 

The CoE is a traditional intergovernmental organisation and has no for-
mal supranational authority over member states. In extreme cases, the CoM 
or PACE can decide to exclude a member that has not fulfilled its obliga-
tions by withdrawing its rights to participate in the organisation. Only the 
CoM can exclude a member from the organisation, but PACE can withdraw 
a member’s right to participate in the work of the assembly. The CoE has no 
means of imposing fines or other types of disciplinary sanctions if a member 
does not comply with the organisation’s rules, and it is generally the states 
                               
4 The delegates are chosen from the member states’ active parliamentarians and politicians at 
local and regional levels. The seats in the assemblies are allocated according to the population 
size of the country. The five biggest delegations (France, Germany, Italy, the Russian Federa-
tion and the United Kingdom) have eighteen seats each and the microstates of Andorra, 
Liechtenstein, Monaco, and San Marino have two seats each. In 2007, the total number of 
representatives in each assembly was 318 plus substitutes and observers. Translation is pro-
vided only into the languages of the five largest members. Official documents are only pro-
duced in English and French.   
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that have final authority on the interpretation of the CoE treaties. However, 
the member states have agreed to accept the judgements of the European 
Court of Human Rights as the final interpretation of the main CoE treaty, the 
ECHR. The CoM can also launch cooperation programmes to realise com-
mon objectives. The CoE’s ability to fund projects is, however, limited. In 
2007, the total budget, including all CoE related bodies, was EUR 270 mil-
lion.5 The preferred type of action in problematic cases is to express concern 
over events and engage in dialogue. PACE and the CLRAE have access to a 
number of political instruments to promote dialogue, such as the issuing of 
resolutions and recommendations. The CoE, thus, relies mainly on its reputa-
tion of providing unique expertise and good advice.  

The ability to influence new members relies mainly on dialogue. A condi-
tion for membership is to accept a temporary but unlimited monitoring pro-
cedure performed by PACE, to certify that the values of the organisation are 
understood and reflected in the practices of the new member state. The 
monitoring procedure opens a space between the CoE and the new member, 
and can be considered as a form of soft regulation of assuring the new mem-
ber’s commitment to values. It is a temporary process, where a member can 
prove its credentials as a worthy member of a community of values. In this 
way, it can be described as an initiation procedure for states into a wider 
community. It could be compared to the European Union’s (EU) or the 
World Trade Organisation’s (WTO) accession procedures, or the Interna-
tional Monetary Fund’s (IMF) structural adjustment programmes.  

The CoE developed the monitoring procedure in the 1990s as a way of 
verifying that the new members were committed to the organisation’s values, 
not only in words but also in practice (Winkler 1995). It is based on a gen-
eral agreement about the terms of membership made between the CoM and 
the state applying for membership, and refers to the values enshrined in the 
CoE statutes. The precise requirements are then developed in cooperation 
with the new member, and the authority to verify fulfilment is delegated to 
PACE. PACE’s Monitoring Committee appoints two co-rapporteurs, who 
make progress reports at regular intervals, and these are debated in public. 
When PACE resolves that sufficient requirements have been fulfilled the 
procedure is closed and cooperation continues at a less public level. The 
monitoring procedure is not codified in the statutes. It was gradually devel-
oped within PACE, and by a series of summits, as a response to enlargement 
eastwards (Benoît-Rohmer and Klebes 2005: 115-124). PACE is an advisory 
body, and agreement ultimately rests on delegated authority and a new 
member’s acceptance to commit to the organisation’s values when applying 
                               
5 Information retrieved from the CoE web site. EUR 270 million is comparable to the budget 
of a top European football team (Real Madrid’s budget was EUR 346 million in 2005/2006 
http://www.sportstrategies.com/article-restrict-5439-Economie-Sport-Le-budget-2005-2006-
du-Real-Madrid-atteint-les-346-M-13-25-.html) or the moving costs between Strasbourg and 
Brussels of the European Parliament (estimated at EUR 200 million. http://www.oneseat.eu/). 
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for membership. It is the moral and political commitment to be part of the 
process that binds the monitored member, rather than a legal order.  

Membership of the CoE, thus, implies an open-ended period of public 
scrutiny. A new member is, during this time, obliged to cooperate with the 
committee’s rapporteurs and give them access to the country so they can find 
out more than just the official facts, by asking questions freely among par-
liamentarians and civil society. As charters are being signed and ratified, 
other CoE monitoring bodies become involved in the process and their re-
ports become part of the information provided to the rapporteurs. Member-
ship also grants new members representative positions on all the CoE bodies 
involved in monitoring. By closing the process, PACE signals when a new 
member is approved and ready to function as a full member of the commu-
nity. The state can then go on to seek membership in other more exclusive 
European clubs. The monitoring process can, thus, be seen as a clearing-
house, a purgatory, or a school for democracy for new European states (Be-
noît-Rohmer and Klebes 2005: 117). PACE can also stop an accession proc-
ess, as happened to Belarus in 1997. However, this measure is often consid-
ered contra-productive as, once it has been used it destroys the main means 
of influence. There is also a strong connection between passing the CoE 
monitoring procedure and being eligible for approval as an EU candidate 
country.  The monitoring procedure is, in this way, highly connected and 
intertwined with both the monitored state itself and the wider European or-
ganisational environment. More than just ticking off a list of explicit rules, it 
is an opportunity to show an ability to adjust willingly and smoothly, and to 
seek to reach the common goals that is emphasised. It may be seen as a rite 
of passage from possible outsider to potential insider and a first test of the 
ability to operate in a European political space that values coordination 
skills.  

The monitoring of Ukraine as a case of high level of 
contestation 
The newly independent Ukraine applied for membership of the CoE in 1992. 
Like so many other young democracies emerging after the end of the Cold 
War, Ukraine sought to anchor itself in the international community. In this 
respect, the CoE embodied the values that had been denied Ukraine by the 
Soviet Union, as well as being an important stepping stone into further inte-
gration into Europe and the international community of states (Huber 1999). 
Unlike many other new independent states, Ukraine had little previous ex-
perience as a state to fall back on, and its emergence as an independent state 
was greeted with surprise and caution both inside and outside the country 
(Wilson 2000). Gaining acceptance as a modern European state was of vital 
concern to the new state, and seeking membership in the CoE had broad 
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support across the political spectrum. Unlike the EU, the CoE had no costly 
harmonisation requirements; neither had it any military links to, for example, 
NATO. The old members of the CoE saw the expansion of membership to 
the east as an important process of securing democratic development. By 
adopting an inclusive membership policy it was hoped that democratic de-
velopment could be supported and potential backlashes avoided (Huber 
1999). Like many other Eastern countries, Ukraine was first awarded guest 
membership and, in 1995, Ukraine was accepted as a full member commit-
ting itself to major reform. After membership, an extended period of moni-
toring began that is still unfinished.  

The monitoring process of Ukraine is a case of monitoring where there 
has been a high level of contestation. This is theoretically interesting, be-
cause it is generally assumed that initiation procedures are brief and coopera-
tive. In 2007, when PACE described the development of the monitoring 
procedure, the procedures were grouped into three sections in the appendix: 
the closed processes, the open processes and the Ukrainian process6.  If the 
number of years and number of assembly debates are plotted on a diagram, 
the exceptional level of contestation in the Ukrainian process stands out 
clearly.  

 

Table 1 PACE’s monitoring procedures and the states’ EU membership status 

Country 
Years of 
monitoring  

Number of 
debates 

Beginning and end 
of monitoring 

EU-membership status 
2007 

Estonia 4  1 1993-7 EU-member 2004 
Romania 4 1 1993–7 EU-member 2007 
Czech Republic 4 1 1993–7 EU-member 2004 
Lithuania 4 1 1993–7 EU-member 2004 
Slovakia 6 1 1993–9 EU-member 2004 
Bulgaria 6 2 1994–2000 EU-member 2007 
Albania 12 3 1995–  
Moldova 12 4 1995–  
Ukraine 12 10 1995–  
FYROM 5 1 1995–2000 EU-candidate 2005 
Latvia 6 2 1995–2001 EU-member 2004 
Russian Federation 11 3 1996–  
Croatia 4 2 1996–2000 EU-candidate 2004 
Turkey 8 3 1996–2004 EU-candidate 1999 

                               
6 AS/Mon/Inf(2007)01rev3, The Monitoring Procedure of the Parliamentary As-
sembly, 8 October 2007 
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Georgia 8 4 1999–  
Armenia 6 6 2001–  
Azerbaijan 6 7 2001–  
Bosnia-Herzegovina 5 2 2002–  
Serbia 4 1 2003–  
Monaco 3  1 2004–  
Montenegro 1 0 2007–  
Source: AS/Mon/Inf(2007)01rev3, The Monitoring Procedure of the Parliamentary Assembly, 
8 October 2007 and EU enlargement data 

 

Figure 1 Diagram of the years of monitoring and number of debates in PACE for 
monitored states. 
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The higher up in the right-hand corner, the more long drawn out and openly 
debated the process has become. Of the closed processes, most belong in the 
lower left-hand corner of the diagram. Turkey stands out among these by 
continuing for eight years and generating three debates. Among the open 
procedures, the relatively new members from the Caucasus represent inten-
sive processes that have generated debates almost every year, and Albania, 
Moldova, and Russia represent a group of processes that have continued for 
a long time but with infrequent debates. Ukraine’s process has been both 
intensive and long winding. Ukraine is also alone (together with Monaco) 
among the countries with ongoing processes not to have experienced war, 
ethnic conflict, or breakdown of civil order in its territory.  The fact that the 
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Ukrainian process still remains open can be understood as a failure to 
achieve compliance and integration, which shows the impotence of the CoE, 
but it can also be understood as a success in terms of engaging Ukraine in an 
ongoing public dialogue about European values.   

Previous research on the CoE’s standards and their impact on 
the member states  
Previous research has focused on the CoE as part of a human rights regime 
(Matlary 2002), as providing outside pressure of democratisation 
(Grigorescu 2002, Dimitrova and Pridham 2004, Vachudova 2005), or so-
cialising politicians at the individual level (Checkel 2001). Studies of the 
monitoring procedure have mainly attempted to assess its effectiveness in 
ensuring compliance. As with EU conditionality (Schimmelfennig and 
Sedelmeier 2005), the direct influence of the CoE seems to depend on the 
possibility of using membership benefits as an incentive. The overall conclu-
sion in the literature is that the CoE’s direct impact was reduced significantly 
after membership was granted (Doyé 2002, Jordan 2003, Fawn 2005). The 
indirect influence of the CoE after membership, in terms of socialising and 
learning common values, is often emphasised as very important but very 
hard to assess (Niklasson and Sannerstedt 1993, Tarschys 2002). Even 
though scholars have had difficulty proving the impact of the CoE, the or-
ganisation still attracts a large number of lobby groups that find it worth their 
time and effort trying to influence CoE regulation (Trommer and Chari 
2006).  

This apparent puzzle has been explained by the ideological missionary 
motivation of certain interest groups, such as Amnesty International, that 
promote values rather than economic interests and participate in the CoE 
activities to promote their image (Trommer and Chari 2006). The best ex-
amples of success of the CoE are when issues have been clear and simple 
and connected to broader civil society campaigns, such as the campaign to 
abolish the death penalty in Europe (Fawn 2001). The logic of naming and 
shaming deviant rulers and recruiting true believers to the cause, according 
to the spiral model of normative change (Risse, Ropp and Sikkink 1999), can 
then be employed. However, this is harder with more complex issues. In the 
case of Ukrainians in the CoE, Jeffrey Checkel concludes that the Ukrainian 
case is an example of ‘involuntary non-compliance’. The Ukrainians, ex-
posed to socialisation in Strasbourg, internalised CoE values and would have 
liked to implement them but failed to do so for reasons beyond their control 
(Checkel 2001:577). In the literature on democratisation (Kuzio, Kravchuk 
and D’Anieri 1999, Åslund and McFaul 2006, D’Anieri 2007) and constitu-
tional development (Wolczuk 2001, Whitmore 2004) of Ukraine, the CoE is 
mentioned sporadically. Although CoE membership, advice and election 
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observation are considered important aspects of transformation, other inter-
national organisations such as the EU and the IMF, and powerful states such 
as the United States and Russia, are described as more influential. The norms 
propagated by the CoE were only part of a global choir of activists for hu-
man rights and democracy, and could usually be safely ignored.  

This study focuses on exploring the internal dynamics of the monitoring 
process and uses approaches gathered from studies of regulation. The re-
search questions are directed towards the conditions of the process, the way 
the actors handle challenges to the relationship, and the causes of enduring 
contestation.  

Previous studies have often assumed the regulatory conditions to be a re-
lationship between a regulator and a rule follower. The CoE has been as-
sessed as an outside observer attempting to persuade or coerce its members 
to comply with a set of fixed values. However, the relationship between the 
CoE and its new members is far more intertwined, and the relationships 
more complex than is generally assumed in models gathered from interna-
tional relations or social movement theory.  

Previous studies have focused on the impact of the CoE’s standards and 
less on the maintenance of the relationship. The values that the CoE seeks to 
protect such as democracy, human rights and rule of law, are often essen-
tially contested, and the CoE’s role is to act as a forum for discussion rather 
than to drive policy. Transforming highly abstract values into simple rules, 
or a certain policy to be implemented, is difficult to do and often not sought 
after. By focusing on the impact of norms, previous studies have viewed 
contestation as a sign of failure. This does not reflect the concern for the 
autonomy of members in the CoE approach. The membership requirements 
are deliberately created in cooperation so that the members can translate 
them to fit into their society. The quality of a process is, therefore, better 
evaluated not only in terms of its immediate impact but also in terms of its 
ability to contain contestation and combine the autonomy of the members 
and the values of the community. 

1.4 Studying how to safeguard community values 
while preserving the autonomy of members 
The aim of the study is to explore how a regulated process of inclusion de-
velops over time, and discuss how such a process can safeguard community 
values. The general problem this relates to is how the autonomy of members 
and the values of a community can be protected in the same process. Previ-
ous theoretical literature has mainly focused on explaining the adaptation to 
transnational regulation, the spread of global governance and the diffusion of 
models of organisation. There is also an ongoing debate about how compli-
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ance with transnational regulation can be enhanced, as well as a debate about 
how the perceived democratic deficits in transnational regulatory systems 
can be remedied. Enduring contestation within transnational regulatory sys-
tems has, however, mainly been understood in terms of failures or anoma-
lies. This thesis attempts to explore a unique regulatory process in order to 
better understand its internal evolution. This approach views a regulatory 
process, not only as a means of ensuring compliance in an efficient way, but 
also as an open ended, drawn out process of communication filled with the 
possibility for conflict. Below, some theoretical positioning and conceptual 
points of departure will be clarified, including the assumed general problem 
of the inclusion of states in normative communities, the concept of transna-
tional regulation of state practices, and the concept of contestation. Follow-
ing on from this, the theoretical arguments for using a process-based explor-
ative approach in order to study contestation will be presented. 

The problem of the inclusion of states in value-based 
communities 
Since Ukraine declared its independence from the Soviet Union, it has been 
actively striving to be included in regional and international organisations. 
So far, the results have been varied. In some cases, organisations such as the 
EU and the WTO have been unwilling to include Ukraine. In other cases, the 
government has met resistance at home, for example, with NATO. Organisa-
tions that have included Ukraine, such as the CoE, have not always been 
happy with its performance as a member. 

The terms interdependence, globalisation and transnational governance 
point to the development of more and more interconnections between states 
and societies based on voluntary commitments. Being a modern state today 
not only implies having control over a territory and a population, but also 
belonging to a number of greater communities of like minded states. It is 
also often claimed that such communities are based on common values such 
as peace, freedom, liberty, environmental protection, democracy, and human 
rights. Regulation issued by organisations representing such values affects 
more and more activities that are dear to nation states, and companies and 
citizens in their territories, and is often both voluntary to comply with and 
difficult to object to. 

However, the creation of international communities sharing common val-
ues brings with it some dilemmas. In order to be respected as a modern state, 
belonging to organisations that create and interpret rules made for states is 
vital. Being excluded from regional and global value-based communities can 
be costly and possibly dangerous. This gives an amount of discursive power 
to the organisations. The more influential and prestigious the organisation, 
the more valued its membership. At the same time, the autonomy of states is 
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still much valued and few states are willing to give up their formal sover-
eignty. A core idea behind the concept of the nation state is still that every 
nation is unique, and each state should be free to choose its own path of de-
velopment dependent on its traditions and social needs. At some point, dif-
ferent interpretations of common values may cause friction between mem-
bers and organisations. This might not be a problem for organisations that 
have existed for a long time with the same members, but when new and un-
known members seek entry, the dilemma becomes accentuated. 

Inclusion of new members in value-based communities should ideally be 
made without encroaching on the autonomy of the members or diluting the 
values of the community. This creates three interlinked objectives: the first is 
to ensure the authority of the community rules, the second is to control the 
community’s power over the members, and the third is to safeguard the suc-
cess of the inclusion. The relationship between the CoE and Ukraine can be 
understood as a regulated process of inclusion. Ukraine was granted mem-
bership after having agreed to fulfil certain conditions, and the CoE set up a 
specific procedure to regulate the honouring of the agreement. 

Regulating the practices of member states   
Being included in the CoE required adjustment by Ukraine in a number of 
areas, mainly in relation to how it handled internal political and legal rela-
tions. A regulated inclusion procedure consists of voluntary rules for a state, 
made by an international organisation, in order to regulate a state’s behav-
iour towards its subjects. This type of regulation will be referred to as trans-
national regulation. 

A narrow definition of regulation is that it is only concerned with legal 
rules and is connected to a central authority. Sometimes, it is understood as 
the opposite of freedom. A regulated economy can be described as the oppo-
site of a free market, implying that economic activity is restricted by politics. 
In other cases, it is understood as the opposite of prohibition. Regulated use 
of drugs instead of prohibition means that drug use is tolerated. The view of 
regulation that will be used here is broad and defines regulation as any sys-
tem of rules intended to govern the behaviour of its subjects (Collins 
1999:7). This view of regulation also includes the making, interpreting and 
monitoring of rules. Often, the idea of regulation is to create some order that 
facilitates interaction without damaging the activities the community cares 
about. It implies tolerating behaviour on certain terms rather than forbidding 
it entirely (Selznick 1992: 470). Common to all forms of regulation is that it 
focuses on stability, co-existence, and the avoidance of costly and dangerous 
conflicts. Regulation may, however, come in many different forms. 

One way of distinguishing different forms of regulatory systems is to as-
sess by whom the rules are made. Regulatory systems may be centralised 
with a common forum for regulation, for example, parliament in a democ-
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ratic state. Regulation may also be decentralised, and actors can make and 
uphold their own rules through self-regulation such as in the making of pri-
vate contracts or international trade agreements. There are a lot of hybrid 
arrangements in between these ideal forms (Jordana and Levi-Faur 2004: 2-
8). 

Another way of distinguishing different forms of regulatory systems is to 
assess for whom the rules are made, that is whether the rules are compulsory 
for all or if they are, to some degree, optional. Traditional command and 
control regulation binds all the subjects of a legal order, preferably based on 
some idea of justice (Teubner 1993). There are also a number of regulatory 
forms where actors are formally free to leave if they do not like the rules. 
Organisational regulation only binds members of an organisation, contract 
regulation only binds the parties of an agreement, and standard regulation 
only binds those who voluntarily use a standard (Brunsson and Jacobsson 
2000). Transnational regulation is regulation made to govern activities that 
cross national borders and go beyond state-to-state interaction (Djelic and 
Sahlin-Andersson 2006b: 3-4). Often, it is about economic relations regulat-
ing the rights and obligations of firms trading across national borders, but 
transnational regulation also regulates the universal rights of humans and the 
obligations of states in the international system. Transnational regulation 
lacks a powerful central authority and can be seen as a kind of self-
regulation. 

The closest to command and control regulation in the international system 
is the United Nations’ Security Council’s regulation of threats to world 
peace. International organisations such as the EU have rules that bind states 
as long as they are members of the EU. The international organisations also 
make rules based on contracts and standards that are binding on a voluntary 
basis. The high degree of voluntarism and lack of central authority to enforce 
rule compliance in many forms of transnational agreements have led to the 
use of the concept of soft regulation to distinguish it from hard regulation 
used within states or in proper supranational orders (Mörth 2004). Transna-
tional regulation is, thus, primarily consensus based. The lack of open con-
testation of regulation is sometimes seen as the main difference between 
domestic and international regulatory systems. 

The benefits and risks of soft regulation 
The CoE in general, and the monitoring procedure in particular, is based on 
voluntary commitments and the logic of persuasion. It can, therefore, best be 
described as a case of soft regulation (Benoît-Rohmer and Klebes 2005:108-
110). Soft regulation has sometimes been suggested as a way of reaching 
consensus and enhancing learning of community values. In conditions of 
uncertainty and potential conflict, actors can deliberately choose softer forms 
of regulation that aim to start a communication process that may include 
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learning and other changes. By making regulation soft, the process can be 
responsive to the concerns and specificities of the stakeholders. The aim of 
the regulation is to strengthen the members instead of displacing their au-
thority (Scharpf 1994). 

Soft regulation is often understood as a compromise solution. The most 
obvious benefit of soft regulation is that it makes cooperation possible in 
conditions where it would otherwise be impossible. Making commitments 
optional and enforcement measures weak lower the cost of entry. Actors can 
limit the loss of autonomy and adapt commitments to their particular situa-
tion (Abbot and Snidal 2001: 62). Soft regulation has been described as a 
general strategy to seek consensus and overcome conflicts in organisations 
based on the assumption of shared values, and that include both powerful 
and less powerful members and lack measures to solve conflicts (Ahrne and 
Brunsson 2004b).  

Another expected benefit of soft regulation is that it induces learning. The 
world of auditing can serve as an example where the very notion of auditing 
makes otherwise competitive businesses internalise values and learn how to 
compete according to the same rules. In the EU, the soft form of harmonisa-
tion and social dialogue called the Open Method of Coordination (OMC) is 
considered a disciplined and less conflict-prone coordinating technique. The 
OMC operates by disciplined deliberation and fosters cooperation and learn-
ing among national administrations rather than provoking defensive atti-
tudes. Studies have shown that the method increased awareness of various 
policy choices, reflection and review of current policies (Jacobsson 2004: 
98-99).  

However, it is thought that soft regulation also has some serious draw-
backs when it comes to upholding community values. When soft regulation 
becomes too responsive to stakeholders’ interests, it is open to criticism for 
being inefficient and incoherent. A regulatory system that becomes respon-
sive to many different forms of input but does not maintain its central logic 
runs the risk of losing its relevance to society as well as losing its internal 
meaning (Teubner 1993, Collins 1999: 68-69).  

The efficiency problem stems from the difficulty in presenting the results 
that have been achieved in terms of problems that have been solved in soci-
ety. The regulative issues addressed by soft regulation are often normative 
and cognitive: regulating what community members should believe in and 
care about, and how members differ from non-members (Marcussen 
2004:106-107). Organisations such as the Organisation for Economic Co-
operation and Development (OECD) that rely on soft regulation have been 
pressed by their members to document effectiveness, something that is al-
ways hard to do when it comes to normative and cognitive issues. Even if 
members become true believers it may not change society in the short run. 
Efficiency problems are a general concern for all types of auditing proce-
dures. To make it even more problematic, auditing procedures often operate 
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in conditions where regulators and politicians do not wish to be disturbed by 
doubts about the efficiency of the audit itself (Power 1997: 146). According 
to recent studies, the OECD Secretariat has been unwilling to present unwel-
come, untraditional and irritating messages in order to avoid questions about 
its own authority (Marcussen 2004:124-126). The problem of documenting 
effectiveness may, thus, give rise to ever more layers of auditing and verifi-
cation.  

The coherency problem is related to the ideas that authorise the regulative 
system. Soft regulation is sometimes seen as dangerous because it can sub-
vert ideal procedures that traditionally have given the system authority to 
govern. The creation of soft regulatory systems, with the possibility to vol-
untarily adapt to rules within a legal system, subverts the idea of equality 
before the law (Streeck 1995). Delegating decision-making to transnational, 
soft regulation procedures also risks subverting the idea of accountability in 
democratic states. International regulation has, in many instances, bypassed 
the traditional democratic chain of accountability and, in its place, created 
more or less isolated expert enclaves connected in transnational networks in 
charge of important issues (Vifell 2006). The systematic conflict avoidance 
in soft regulation makes it difficult to hold someone accountable for failures, 
and may require a shift in the meaning of democracy to one that puts its faith 
in the virtues of deliberation and dialogue rather than in public accountabil-
ity (Mörth 2004: 198). In this way, soft regulation may introduce incoheren-
cies in central legitimising ideas such as equality before the law and public 
accountability.  

The cosiness and enclave formation seem to be the main problems with 
soft regulation. If there are controversies, they are solved in corridors or 
avoided. Research into soft regulation in the EU also questions if it is able to 
handle serious conflicts of interest at all, especially within its own soft 
framework (Jacobsson 2004:100). It is possible that monitoring and auditing 
practices, such as the CoE monitoring procedure, mainly create rituals of 
trust that provide comfort for the main stakeholders and shield governments 
and international organisations from public accountability. It has been ar-
gued that this is how traditional auditing functions (Power 1997: 127). In 
order to be less comforting, there is a need for forms of communication and 
control with institutionalised opportunities for discontented actors to destabi-
lise a relationship. Contesting adaptation to regulation, thus, needs both ac-
tivism and structures that allow and support it. Without contestation, verifi-
cation procedures risk becoming organised drama (Power 1997:141-145). 
There are some studies indicating that new practices of state scrutiny work 
the same way. A recent doctoral thesis about the scrutiny of the three Baltic 
States’ transformation performance by the European Commission (EC), 
Transparency International, and the European Bank for Reconstruction and 
Development (EBRD) showed that, rather than creating discomfort, the 
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transnational audit procedures helped to inscribe these states in a story about 
progress (Dahl 2007).  

Contestation in regulatory systems  
The CoE monitoring procedure in the case of Ukraine, however, seems to be 
a case of open and public critical discussion and debate, but with a lack of 
progress. Time and again, the representatives of the CoE and Ukraine have 
accused each other of not respecting the terms of the agreement. The rela-
tionship can, therefore, be described as being one of contestation. Contesta-
tion refers to the open manifestation of basic ideological and interest-driven 
conflict within a system (Marks and Steenbergen 2002). Regulatory contes-
tation can be defined as an open struggle between two or more parties over 
the interpretation of an agreement without the parties exiting the arena 
(Braithwaite and Drahos 2000). In many contexts, contestation is seen as the 
corner stone of politics. In a domestic political situation, contestation is as-
sumed, and lack of open contestation is seen as a democratic problem.  

The starting point for discussion is often Lipset’s and Rokkan’s (1967) 
dimensions of contestation: class cleavages, religious cleavages and centre 
periphery cleavages are expected to structure the contestation of the political 
direction of domestic society. In nation states, political contestation is insti-
tutionalised in the public space through election campaigns, competitive 
political parties, parliamentary debates and daily discussions in the media. 
The existence of a fair arena for holding a contest is a prerequisite for politi-
cal actors to accept the legitimacy of the system of governance. Attempts to 
find the same kind of cleavages expressed in European or global politics 
have been more difficult. Contestation on important issues is thought to re-
quire some social cohesion held together by a constitutional order and ethnic 
solidarity (Dahl 1999). This kind of solidarity is not generally found on the 
supranational level and transnational regulation has, therefore, been made 
soft. The softness of regulation has made it easy for the states unwilling to 
adapt to transnational rules they do not like to choose the exit option. States 
can pick and choose and opt for the minimum level. It seems as if there is a 
choice between setting strict boundaries and allowing contestation, and ac-
cepting that transnational regulation means non-contested, problem-solving 
conversations that systematically favour the more powerful actors (Bartolini 
2005). 

Regulatory contestation is commonly assumed to belong to the prepara-
tory phase of forming new treaties or laws. Often there is a political struggle 
between actors before a common decision or deal is made. Political actors 
are expected to disagree fundamentally about how society ought to be, al-
though they agree to be bound by a treaty or law that is the outcome of a 
contest. However, contestation may also happen after an agreement is made. 
Actors may use their power or their legal rights to challenge an interpretation 
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and achieve a vindication of their rights, or bend and renegotiate the exact 
terms of an agreement (Selznick 1992). Adaptation to transnational rules 
implies that rules made at the international level need to be implemented at 
the domestic level. This creates a complex chain of delegation that exposes 
the closed and consensual transnational regulation system to contestation. 
Opponents of transnational regulatory ideology can challenge it on the do-
mestic level and bring about change. There might also be instruments of 
national contestation that go beyond the representative political system. Par-
liamentary ratification and national referenda on treaties represent such pos-
sibilities for contestation.  

How states adapt to transnational regulation has traditionally been as-
sumed to be a technical rather than a political issue (Majone 1996). The po-
litical focus has been on the making of agreements and the creation of inter-
national regimes for compliance with agreed rules. States are considered 
sovereign and, therefore, only need to enter broader communities if it serves 
their interests; they also always have the option of leaving a community. 
There is little room for open contestation once an agreement has been made. 
Deals are made after careful and confidential negotiations between key 
stakeholders, and agreements are expected to be honoured. The transnational 
arena, to a large extent, lacks a common public space or open forums for 
contestation beyond the realm of inter-state diplomacy. Unlike in domestic 
politics, the possibility of open contestation has not been considered an im-
portant way of maintaining community values and the autonomy of the par-
ticipants. Still, transnational regulation often relates to highly contested 
problems where great values are at stake and the consequences for the stake-
holders are hard to predict. 

Rationalistic and cultural explanations of rule compliance and 
adaptation  
The ongoing open contestation of the Ukrainian inclusion procedure contra-
dicts rational and cultural explanations as to why states comply with and 
adapt to transnational regulation. The general observation in the literature 
about states being subject to transnational regulation is that most of the states 
follow most of the rules most of the time. Rule compliance is the norm in 
international society, despite the traditional notion that states are inherently 
sceptical to any infringement on their national sovereignty (Chayes and 
Chayes 1995). According to this perspective, states also tend to converge 
when it comes to domestic models on how to organise political, economic 
and administrative systems. There are many observations of this conver-
gence in organisations all over the world, and many of the formal models are 
propagated by international organisations (Boli and Thomas 1999, Barnett 
and Finnemore 2004).  
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This phenomenon can be explained either by the proposition that adapta-
tion is the rational thing to do or that cultural conditioning makes it the right 
thing to do. These two general behavioural explanations are often referred to 
as the logic of consequentiality and the logic of appropriateness (March and 
Olsen 1989). The two explanations are competing but not mutually exclu-
sive. Rather, they present possible alternatives of how actors may react in 
different conditions. It can be assumed that the logic of appropriateness be-
comes stronger the more institutionalised the environment is. Ukraine and 
the CoE, however, seem unaware of both the consequences and appropriate-
ness of behaviour in the field.   

Following the logic of consequentiality, adaptation to common rules oc-
curs because it provides more benefits than costs for the state. According to 
this view, the actors’ pursuit of their interests is constrained by the institu-
tions of their environment. Thus, the costs and benefits of rule following 
enter the equation of rational action. Geopolitical security or the economic 
benefits of belonging to a common market may, for example, outweigh the 
benefit to the state of controlling territorial integrity or the domestic market 
by itself. The state trades away a bit of sovereignty for community benefits. 
Adaptation to transnational regulation is, thus, preferred if it can solve im-
portant collective problems. This view can be found in integration literature, 
literature on the emergence of international regimes, and literature about 
compliance with international law. (Hasenclever et al 1997, Abbot et al 
2001). At a glance, it seems that the cost of maintaining the relationship 
outweighs the benefits for both Ukraine and the CoE. Ukraine has not gained 
any direct benefits from the CoE, or indirect benefits, such as the promise of 
EU membership. Instead, its government has been criticised from outside 
sources. Likewise, the CoE acquired a member that creates rather than solves 
problems within the common space, and whose behaviour is difficult to con-
trol. 

Following the logic of appropriateness, adaptation to transnational rules 
takes place because it is considered the appropriate thing to do in the cultural 
environment. According to this view, the interests of the actors are not only 
constrained but are also constituted by the institutions, values and current 
trends of their environment. Belonging to a field of organisations that iden-
tify with one another puts pressure on individual organisations to attempt to 
be like the others. Adaptation is explained by the proposition that actors 
legitimise decisions according to the norms of the field, rather than through a 
cost benefit analysis of the effects of their actions (Meyer and Rowan 1977, 
DiMaggio and Powell 1983). The global convergence of forms can be ex-
plained by the observation that organisations strive to present themselves 
according to a central myth of modernity and rationalism. This belief in 
achieving justice and progress through the modern rational organisation of 
society is referred to as world culture (Boli and Thomas 1999). World cul-
ture creates a constant pressure on organisations at all levels to change and 
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reform to become modern. According to this view, Ukraine also represents a 
deviant case of unwilling resistance and friction. Rather than mutually adapt-
ing to the cultural codes and acting as a reasonably ‘good pupil’, or distanc-
ing itself from the community, Ukraine has been oscillating between ‘star 
pupil’ and ‘problem child’ (Checkel 2001). Ukraine’s record is disappointing 
and frustrating, as it is both full of promises and full of failures. 

Studying regulation as a dynamic social process 
To make sense of the development of the CoE’s monitoring of Ukraine, it 
becomes necessary to examine the process itself and study the interaction of 
its participants. Such a perspective can be found in the study of global gov-
ernance and institutional coordination of complex non-hierarchical networks. 
Modern states can, in this tradition, be understood as open entities belonging 
to an interconnected community of units, sometimes referred to as transna-
tional states (Jacobsson, Lægrid and Pedersen 2004). A transnational, gov-
ernance perspective emphasises that state-to-state interaction in the modern 
world takes place on many more levels than government to government. 
States are not only the instruments of governments, but are also open, highly 
complex and fragmented organisations comprising different levels. These 
sub-levels often interact and identify with each other and belong to global 
fields of norms in their own right. Inspired by institutional theory, studies of 
implementation and Europeanisation have developed beyond the scope of 
traditional integration studies in order to make sense of the variation in the 
EU members’ adaptation to rules between and after treaty formation (Falk-
ner et al 2005). The grand decisions at the intergovernmental level are often 
compromises that have to be made before implementation in an individual 
state. It can be argued that in the implementation phase, the two-level di-
chotomy blends and becomes less relevant. The question becomes how and, 
to what extent, implementation of common goals is actually achieved.  

The implementation process can be said to create a space for translation 
(Czarniawska and Sevon 1996). Values are often vaguely defined and exact 
requirements are consciously not spelled out in order to leave room for in-
terpretation. Every organisation is also, to some degree, different and there 
are also specific norms for ideal, efficient and modern organisations in the 
field. There is always a gap between the model that is to be implemented, the 
norms in the field and the actual behaviour of the individual organisations. 
This gap has to be bridged by human agency (Djelic and Sahlin-Anderson 
2006c:387). Adaptation is frequently delegated to experts, who become ac-
tive and often willing participants in the endeavour to interpret implementa-
tion according to the norms of their field.  

However, the delegation of implementation to experts creates a multiple 
problem of control. Governments delegate authority to an external regulating 
agency to control one another, and then devise various means in order to 
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control the regulating agency. The struggle for control gives rise to demands 
for even more rules and verification procedures. Regulators and standardis-
ing organisations specialise in providing formal models that other organisa-
tions can adapt to (Braithwaite and Drahos 2000). This has, sometimes, been 
criticised as leading to juridification (Habermas 1987), over-legalisation 
(Helfer 2002), professionalisation of political communication and an audit 
society (Power 1997). The role of international bureaucracies and courts, 
such as the EC and the European Court of Justice (ECJ), as more or less 
independent drivers of integration beyond the original intention, has been 
emphasised (Weiler 1999). 

Implementation is, however, far from uniform. Europeanisation studies on 
the effects of the implantation of EU policies in domestic systems of govern-
ance have emphasised that implementation varies depending on the context. 
It has been suggested that variation depends on compatibility with the na-
tional traditions of interaction (Knill 2001), with national policy instruments, 
standards and approaches (Börzel 2000), or with both national institutions 
and policy (Heritier et al 1996, Risse et al 2001). Regular patterns of distinct 
cultures of digesting adaptation requirements have been distinguished, mak-
ing it possible to divide members of the EU into three political cultural 
worlds (Falkner et al 2005: 318-319). The typology depends on stable con-
stitutive characteristics rather than shifting ideological policy differences. 
The types of relationships and coordination practices within and between the 
political and administrative systems at the domestic level, also determine the 
response to EU regulation.  Adaptation to transnational regulation is, thus, 
presented as a dynamic process taking place between the international and 
the domestic levels where rules are bendable, actor roles are blurred, and 
outcomes are difficult to assess. 

If transnational regulation regulates values that form the very foundation 
of democratic states such as the rule of law, human rights and free and fair 
elections, the situation becomes even more problematic. The CoE opted for 
an inclusive membership policy, allowing states to enter that were not con-
sidered ready to join (Benoît-Rohmer and Klebes 2005: 117). It can also be 
assumed that many of the new members were aware of the stigma of exclu-
sion from the symbolic club of European democracies but were unaware of 
the actual requirements of membership. Organisations such as the CoE were 
delegated the task of verifying the fulfilment of these values in the new de-
mocratic states that emerged after the fall of the Soviet Union, even though 
they have had few resources and mostly soft regulation procedures at their 
disposal. Institutionalised political contestation in international governance 
is supposed to depend on a shared sense of solidarity, which is yet to be seen 
even in Europe. The fast expansion can, thus, be described as a high-risk 
project both concerning the autonomy of members and the community val-
ues. 
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1.5 The study’s conclusions in brief 
This study is about a regulatory process that does not correspond with the 
general picture of smooth adaptation and compliance. It might, therefore, be 
considered as a case of failure to comply and a sign of the impotence of soft 
regulation. However, an argument can also be made that it represents an 
example of the evolution of a new mode of governance. Transnational activ-
ism and local resistance provided input to the process, but cannot fully ex-
plain the enduring contestation. In this thesis, it will be shown that the dy-
namics of the process led to the development of institutionalised forms of 
interaction that had the ability to transform the domestic political struggle in 
Ukraine into European concerns. Friction between activists and resisting 
institutions at both European and domestic level produced regulatory issues 
that were picked up and debated in the process. When this happened, 
Ukrainian political actors had to publicly explain their actions to each other 
in front of a European audience. This made PACE into a kind of upper house 
of the Ukrainian parliament where the European quality of Ukrainian politics 
could be assessed.  

This points to the development of a mode of governance based on respon-
sive regulation (Ayres and Braithwaite 1992). PACE acted selectively on 
reports of serious violations of commitments, and Ukraine agreed to various 
forms of enforced self-regulation. The verification by PACE gave the par-
liamentary opposition a voice in the process, and created conditions of tri-
partism consisting of the government as rule follower, the opposition as ad-
vocate of the public interest, and the CoE as a benign regulator. The tripartite 
actor configuration was not intentional but grew out of a combination of a 
disloyal parliament in Ukraine and a lack of means from the CoE to create 
compliance. Instead, the contested issues were publicly debated and past 
transgressions were discussed and handled through activities intended to 
restore trust in the Ukrainian actors’ willingness to belong to the CoE com-
munity of values.  

The broader theoretical implication of this is that the interactive dynamics 
of regulation evolved as a response to a peripheral state’s ambition to belong 
to the community of values. Regulation of the inclusion process proved a 
cheap way to temporarily solve a problem and this gave rise to a political 
struggle to define the terms of the inclusion. The outcome of this struggle 
affected not only the state under initiation, but also the initiation procedure 
itself, and possibly also the older members of the community. 

The normative implication is that the CoE monitoring procedure repre-
sents a more responsive and political way of safeguarding community values 
that is more critical and less intrusive than more legal or bureaucratic mod-
els, and that has the ability to maintain public dialogue on sensitive issues 
over extended periods of time. 
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1.6 Outline of the thesis 
The thesis consists of eleven chapters and can be divided into three sections.   

In the three first chapters, the aim of the study and the theoretical and 
methodological background is presented. Chapter 1 introduces the problems 
of the study, and positions the study in relation to other theoretical discus-
sions related to preserving the autonomy of members while safeguarding 
community values. In Chapter 2, the theoretical framework that is used for 
the analysis of the process is further developed. The chapter discusses the 
varying conditions in the regulatory space, and how process development 
can be assessed through stabilising and destabilising mechanisms. Chapter 3 
contains reflections about the methodology and discusses the selection of 
material, the processing of material, and the presentation of the results. 

In chapters 4-9, an empirical story of the CoE monitoring of Ukraine is 
presented. Chapter 4 aims to set the monitoring procedure in the context of 
Ukraine’s quadruple transformation and the CoE’s changed role after the 
Cold War. It also provides a brief overview of the Ukrainian monitoring 
process until 2006 and identifies five periods of the process. Chapter 4 is 
followed by five chapters containing an empirical analysis of each of the five 
identified periods of the process. Each period is analysed according to the 
theoretical framework presented in chapter 2. 

In the last section, the results of the study are discussed in two chapters. 
In Chapter 10 the development of the five periods of the process are com-
pared in order to provide an answer to the research questions and in Chapter 
11, the implications of the results for theoretical debates on the transnational 
regulation of states are discussed. 
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2 Exploring the dynamics of a regulatory 
process 

This chapter will first elaborate on the concepts used to describe regulation 
as a dynamic social process and then discuss the possible stabilising and 
destabilising forces within the process. The aim of the study is to explore 
how a regulated process of inclusion develops over time and discuss how 
such a process can safeguard community values. The focus is on the role of 
contestation in a transnational regulatory process. Contestation is viewed as 
a rare but desirable quality in the regulation process: desirable because it 
opens the possibility for uncertainty and change, and rare because it brings 
with it risks and costs that most stake-holding actors want to avoid. The 
study, thus, attempts to cover a multifaceted process and theoretical concepts 
have been gathered from three different fields.  

  The concepts for describing the regulatory process have been gathered 
from literature on the regulation of states and businesses, as well as literature 
dealing with the interaction between legal and political systems. By under-
standing monitoring as a transnational regulation process, a dynamic view on 
the relationship between the CoE and Ukraine has been chosen. Rather than 
assuming that the CoE and Ukraine are unitary actors with a fixed set of 
preferences, the regulatory process will be described as a process of commu-
nication involving changing actor configurations, creation and reinterpreta-
tion of regulatory issues, interfering regulatory activities, and unclear regula-
tory authority.  

Theoretical ideas about how it is possible to maintain a complicated rela-
tionship in cases where it is difficult to ensure consistency between ideals 
and practices have been gathered from literature about organisational re-
forms, audits, and alternative forms of justice. Contestation refers to a public 
discussion where the participants agree on some issues but disagree on oth-
ers. This requires some sort of uneasy balance between stabilising and desta-
bilising forces. Given that the participation is voluntary, there should be a 
general agreement on the forms of discussion and the fairness of the forum. 
This implies some mechanisms that can make a wide variety of actors over-
look their differences and the inconsistencies in the agreement in order to 
stabilise the continuation of the relationship.  

Theoretical conceptualisations about the mechanisms that destabilise 
regulatory agreements have been found in literature on political regime 
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change, organisational change, and regulatory change. In order for contesta-
tion to be maintained, some kind of general disagreement that questions the 
fairness or results of the process should also be required. This implies some 
social mechanisms that make a wide variety of actors engage in reassessing 
and destabilising the previous agreement.  

2.1 Regulation as a dynamic social process 
A concept used in regulation theory to describe the dynamics of regulation is 
the notion of regulatory space, introduced by Leigh Hancher and Michael 
Moran (1989). A regulatory space is defined by ‘the range of regulatory 
issues subject to public decision’, and the space’s dimensions and occupants 
can be understood by examining regulation in any setting and analysing the 
setting’s specific legal and cultural attributes (Hancher and Moran 1989: 
277).  The space is distinguished by certain boundaries and rules that can be 
used to identify it. The space has three dimensions: the actor dimension, the 
issue dimension and the activity dimension. The dimensions can be used to 
describe the conditions of regulation. The actor dimension describes the 
configuration of regulatory actors, the issue dimension describes the level of 
agreement on regulatory ideology, and the activity dimension describes the 
interaction patterns. The concepts of hard and soft regulation can also be 
added to this discussion. The setting for regulation is traditionally a nation 
state with sovereign legal authority. The concept of softness is used to un-
derstand the dimension of authority in transnational regulatory systems, 
where no sovereign exists.  

The actor dimension  
The actor dimension is about who has access to the regulatory arena. Ac-
cording to the traditional perspective, regulation is seen as the making of 
rules by an authority, for others to follow. In regulation within states, it is 
often supposed that regulation ought to be monopolised by central bodies 
with the legal authority to interpret regulatory issues. This creates a dyadic 
configuration with a clear separation and hierarchy between regulated and 
regulator. There is a long-standing normative stance that the regulator ought 
to represent the common good, the regulated ought to pursue their private 
interests within the rules, and the two spheres ought to remain pure and not 
contaminate each other (Baldwin and Cave 1999). It is considered suspicious 
if special interests gain influence over the regulatory process, and there is a 
discourse on the dangers of navigating the dangers of excessive regulation or 
regulatory capture or colonisation by special interests (Stigler 1971). For that 
reason, controlling who has access to regulatory space is essential. In some 
areas such as constitutional law, not even parliament is fully trusted. In re-
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cent years, there has been a trend to insulate economically important issues, 
such as central banking, from the influence of political reasoning (Majone 
1996).  

Regulation can also be made by, and for, a collective through self-
regulation. Self-regulation occurs in a long range of activities. For the sake 
of efficiency and legitimacy of rules, stakeholders and independent experts 
are often invited to take part in regulatory deliberations. Regulation of busi-
ness activities is often fast moving and involves powerful actors, and public 
regulatory agencies cannot hold the details and expert knowledge on all the 
issues. No central legislative authority exists in the transnational arena. 
Companies make rules for companies, and states make rules for states, as-
sisted by a range of international governmental as well as non-governmental 
organisations (Braithwaite and Drahos 2000: 475 ff). 

The notion of self-regulation makes the regulatory actor constellations 
more complex and problematic. The regulating agency becomes part of a 
collective bound by interdependence rather than a monolith with only the 
public good in mind. The categorical pair of regulator and regulated remains, 
but the clear hierarchy is broken down and the same actors reside on both 
side of the boundary. If antagonistic relations are to be expected between 
groups of actors with legitimate interests in a field, for example, between 
employers and trade unions, both can be invited to take part in regulation. 
The state can then assume the role of guardian of the peace on the labour 
market. Such a triadic configuration creates a division of the regulated into 
two parties representing different interests, and the regulating agency is as-
signed the role of arbitrator (Ayres and Braithwaite 1992: 97-100).  

Replacing the notion of a closed regulating agency with the notion of a 
regulatory space open for occupation makes the analysis of regulation more 
dynamic, and actors’ access and attempts to control the regulatory space 
become of vital importance (Hancher and Moran 1989: 286 ff, Braithwaite 
and Drahos 2000: 15). The regulatory actors are the entities that inhabit 
regulatory space, form configurations and make and shape regulation. A 
simple distinction can be made between the regulator and the regulated, but 
this is complicated by regulation for the benefit of others, and self-regulating 
arrangements, which also have a long history. It, therefore, makes sense to 
speak of different actor configurations (Tilly 1998). Creating actor configu-
rations means drawing social boundaries separating some actors from others. 
Three basic categories of actor configurations can be recognised: the hierar-
chy, the triad and the categorical pair. The hierarchy is two or more system-
atically unequal social sites, the triad is three social sites with similar ties to 
one another, and the categorical pair is two connected sites separated by a 
socially significant boundary (Tilly 1998: 403). 
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The issue dimension 
The issue dimension concerns what the regulation is about. A regulatory 
issue relates to the activity that is being regulated, for example, driving or 
selling alcohol. The existence of a regulatory issue makes it possible to focus 
recommendations about how activities should be performed and, in this way, 
become ideological constructions (Hancher and Moran 1989: 292 ff). How a 
correct price should be set and how safety should be achieved are examples 
of regulative issues. It may be as simple as on what side of the road cars 
shall be driven, or more complex, such as how business should be con-
ducted, how quality should be assessed, or how politics ought to be con-
ducted.  

With regard to market regulation, it is often related to the cost of external-
ities caused by market imperfections. The regulatory issue, thus, contains an 
inbuilt ideological dimension about what can be regarded as negative exter-
nalities and what can be seen as normal operations of the market. This kind 
of ideological dimension creates a fundamental structuration of EU regula-
tory politics (Marks Steenbergen 2002). The creation and interpretation of a 
regulatory issue may bring with it a dimension of conflict where different 
ideological positions can be articulated.   

The interpretation of issues is thought to be ruled by entrenched regula-
tory ideology and traditions and is, therefore, stable. However, issues may be 
gradually challenged by new events and new inventions (Hancher and 
Moran 1989: 293-297). The making of new rules or setting up of new fo-
rums is comparatively easy. It has been said that we live in the ‘golden age 
of regulation’ (Jordana Levi Faur 2004) and we are experiencing a ‘rule ex-
plosion’ (Ahrne and Brunsson 2004). This refers to the observation that 
more and more activities become transformed into regulatory issues, more 
actors seek the role of regulator of others, and more elaborated regulatory 
activities are invented. It has been suggested that late modernity is character-
ised by a growing awareness that negative externalities from economic de-
velopment are multiplying and that we are living in a risk society (Beck 
1992). One proven way of handling risk is by making things visible through 
counting and measuring and, in this process, the risk society also produces 
an audit society (Power 1997).  

Although regulation often assumes an initial reciprocal interest in regulat-
ing an activity, the formulation and interpretation of a regulative issue may 
imply non-reciprocal interests among the actors. Making regulatory issues 
may potentially have far-reaching and unpredictable consequences, and op-
posing ideological positions may have to be bridged somehow. Issues can 
also be moved from one forum to another by powerful actors in order to 
avoid being challenged (Braithwaite and Drahos 2000: 564 ff). 
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The activity dimension  
The term, regulatory activities, means regulation in practice. This connects 
ideas on what regulation should be about, as well as the interests of the regu-
latory actors. It includes writing rules, discussing the interpretation of rules, 
and monitoring the compliance of rules (Collins 1999).  

A distinction can be made between regulative activities, inquisitive activi-
ties and meditative activities (Jacobsson 2006: 207-209). Regulative activi-
ties are the production of rules of any sort that prescribe what actors should 
do in different situations. Such rules may or may not be enforced and may or 
may not be voluntary to follow. Inquisitive activities are activities in which 
the regulating agencies monitor and critically judge what the regulated enti-
ties are doing, and how they compare to standards of different sorts. Mem-
bers may be required to open up for audit although they are not required to 
follow specific rules or act on recommendations. Meditative activities are 
activities where ideas are discussed, probed and penetrated. Many regulating 
agencies serve as forums where experts meet and discuss the best way of 
doing things. The meditative, inquisitive and regulative activities often inter-
act with each other. An inquiry requires some rules to compare practices to, 
and rules require some expert opinions underpinning them. The regulative 
activities are also often embedded in discourses about how a modern, just 
and efficient organisation should be organised (Jacobsson 2006: 207-209).  

From the perspective of inclusion, the interesting role of regulatory activi-
ties is the kind of interaction they foster (Hancher and Moran 291 ff). An 
important dimension of the activities of a regulatory space is if they are more 
or less directly interfering (Teubner 1993: 62-65). Regulatory activities may 
intertwine systems and create dense webs of influence that bind the systems 
together in common structures, by common events, and by individuals hav-
ing roles in both systems (Teubner 1993: 82-99). On the one hand, the activi-
ties simply provide information about rules and indirectly influence other 
systems without direct couplings (Teubner 1993: 69-71).  Direct interaction 
between systems may be a means to gain influence, but may also create in-
centives not to disturb relations by being critical. Indirect interaction may be 
able to convey more criticism but not as much influence.  

Through regulatory activities, the regulated and the regulator interact and 
interfere in each other’s activities. The organisation of interaction creates 
webs of influence where actors can have an effect on regulation by discuss-
ing, reinterpreting or rewriting the rules (Braithwaite and Drahos 2000: 550 
ff). In turn, having influence requires resources in terms of people, money 
and expertise. Although often presented as cooperative, regulation is also 
about power. The more resources a regulatory actor has at its disposal, the 
more likely it is to influence regulation (Hancher and Moran 1989: 286 ff). It 
is not only a question of holding all sources of power but enrolling others in 
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a cause. Small-scale policy entrepreneurs can, in this way, win over the 
strong (Braithwaite and Drahos 2000: 578 ff). 

Gaining success by regulatory activity is, thus, often about having access 
to the right resources at the right time. The beginning of regulation almost 
always happens because of some sense of crisis. Being there at the beginning 
and framing a response to a crisis can be an advantage. Actors can frame 
events in terms of a crisis to define a problem and present timely models to 
provide solutions (Barnett and Finnemore 2004). For one actor, to govern 
society by having its ideas dominate a complex regulatory space requires a 
far-sighted strategy, tactical skills and knowledge of the environment. As 
studies of governance show, this is extremely difficult and non-hierarchical 
governance models may also be intentionally designed to deny the possibil-
ity of centralised governing.  

Hard and soft regulatory authority 
In order to make an impact on society, regulation also has to be anchored in 
some kind of authority. In regulatory systems in states, the authority of regu-
lation generally derives from the law. Sovereign authority can then act as a 
‘tie breaker’ in cases of contestation (Hancher and Moran 1989: 296). Law, 
in the Western tradition, is supposed to be equal to all and produce a level 
playing field. This is called hard law, as there is a final arbitrator in the shape 
of the justice system, to clarify what is right and wrong according to the law. 
The execution of law rests on the idea of a coherent body of legal reasoning. 
The central activity in legal systems is the codification of activities accord-
ing to a legal logic (Teubner 1993: 12). Legal professionals discuss whether 
or not activities can be considered legal or not by comparing them with legal 
rules and jurisprudence. Hardness is concerned with legally binding precise 
rules where the authority to interpret the law has been delegated to a court or 
agency (Abbott and Snidal 2001:37). Laws of a state bind the subjects. In-
ternal rules of an organisation bind the members of the organisation. Con-
tracts and standards bind the parties to a fixed agreement (Collins 1999).  

Systems of rules that are not considered legally binding are referred to as 
soft law, soft governance or soft regulation (Abbott and Snidal 2001, Mörth 
2004, Djelic and Sahlin-Andersson 2006a). I will use the term soft regula-
tion. Whether legally binding or not, the authority to set rules is usually 
founded on some type of normative order and, thereby, is binding to some 
extent. Rules can, however, be modified to have unequal impact on the sub-
jects and avoid legalisation. Making rules, more or less threatening the 
autonomy of the actors and depending on their willingness to comply, may 
facilitate compliance to regulation. Soft regulation can be based on political 
or moral commitment rather than legal obligation, vague in what it means 
and open for interpretation by politicians and non-legal experts (Abbot and 
Snidal 2001: 38-39). Soft regulation is, thus, regulation that is specifically 
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for discussion in terms other than whether it is legal or not. In such cases, the 
contestation of rules has to be solved by other means than by a body with 
authority to determine if certain behaviour is legal. Most regulation of states 
is more or less self-regulation and, thereby, soft. The exception is interna-
tional law upheld by courts such as the ECJ or the European Court of Human 
Rights where states can be brought to justice. It may also be seen as hard 
international regulation when a group of states passes judgement and sanc-
tions other states against their will according to agreed rules of procedure, 
such as in the United Nations Security Council (Keohane, Moravcsik, 
Slaughter 2001).    

Soft rules can be made hard by translating them into legal communica-
tion. As soon as a court of law or a law-making body codifies a rule, it 
automatically hardens. What a legal process does is basically code events as 
legal or not legal. This is how international law and private law have devel-
oped. Something that is a morally or politically binding gentlemen’s agree-
ment or political compromise can be turned into law by being incorporated 
into a legal body of jurisprudence, a process referred to as legalisation (Ab-
bot et al 2001). Soft regulation may be a step on the way towards hard regu-
lation but it is not an inevitable development. It may also go the other way. 

Delegating authority away from public agencies to private bodies, or re-
ducing legal precision or obligation, can soften hard regulation. Deregulation 
can be described as softening by moving some regulatory issues from the 
hard, public to the soft, private sphere.  Private self-regulatory bodies, with 
agreed codes of conduct that are based on something other than legal author-
ity, sometimes replace public regulatory agencies (Scott 2004). This means 
that a court of law does not have the final say on the matter of compliance at 
the lower level. Soft regulation, thus, provides a shield from intensive public 
interference. Soft measures employed to take care of regulatory failures in-
clude voluntary checking and monitoring, information gathering and audit-
ing. In the wake of deregulation, auditing practices have been flourishing to 
check and verify that everything is in order (Power 1997). As long as private 
actors can verify that they have their books in order, there is no need for 
public actors to interfere.  

2.2 Stabilising regulatory relationships 
As described above, the conditions in regulatory space are often filled with 
both conflicts and inconsistencies. The formal rules and agreements on regu-
latory issues can be understood as the temporary stabilisation of norms in-
tended to facilitate the pursuit of actors’ interests. Often, however, there are 
built-in conflicts and inconsistencies in regulatory arrangements, norms are 
sometimes not respected, and promised benefits not realised. Still, it is un-
usual for actors to openly contest or leave a regulatory arrangement. This can 
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be explained by the assumptions that it is costly to expose inconsistencies 
and to exit the relationship, and that there is strong normative pressure to 
follow the majority in the long run. Thus, the usual state of affairs is that 
regulatory relationships are kept stable by compliance and adjustment.  

How contractual agreements and organisations continue to operate in 
spite of repeated failure to meet promises can be explained by various social 
mechanisms that stabilise human relations by rearranging the expectations, 
i.e. mechanisms that overcome the contradictions of rational organisation 
and politics, ideals and reality, as well as norms and behaviour in society. 
Here, I will discuss three such stabilising mechanisms. The first such 
mechanism is hypocrisy. Hypocrisy means satisfying conflicting demands 
from the environment by talking and acting in opposite ways. Another 
mechanism is hope. Hope means satisfying conflicts between ideals and 
reality by focusing on how it ought to be rather than how it is. A third 
mechanism is restoration. Restoration means restoring the dignity of both 
victims and offenders, following norm violation, by focusing on reparation 
rather than punishment. 

Stabilisation by hypocrisy 
Hypocrisy as a stabilising mechanism refers to the practice of talking and 
acting in opposite ways (Brunsson 2002). The built-in dilemma that hypoc-
risy responds to is the different logic of politics and rational organisation. 
Most organisations are political in the sense that they allow and strive for 
different and conflicting opinions, debates and discussions. In the decision-
making process, managers of organisations often attempt to satisfy a number 
of conflicting demands from the environment, for example, being both de-
mocratic and efficient. The rational organisation of activities, however, also 
assumes that there is a common goal or organisational identity that unites the 
members of the organisation and makes it possible to act in a consistent way. 
Often, however, managers and political leaders cannot manage to bridge the 
gap between politics and rational action, and regularly fail to fulfil their 
promises. Hypocrisy is a way to overcome this failure.  

When faced with failure, the leadership of an organisation can shield itself 
by producing inconsistency between talk and action, and presentation and 
results (Brunsson 2002: 200). This should not be interpreted as claiming that 
shielding from criticism is a corrupt and immoral practice. Rather, it means 
striking a balance between inconsistent demands. Too much open criticism 
may require action that threatens to destroy the activity that is regulated. The 
handling and maintaining of norms and values are, therefore, sometimes 
more important than acting consistently. Combining day-to-day practices 
with maintaining high moral standards often necessitates some level of hy-
pocrisy (Brunsson 2002: 232-235).  
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Auditing and monitoring procedures are examples of specialised profes-
sional verification activities within a regulatory system that could be ex-
pected to produce discomfort and reveal inconsistencies, but that often end 
up in producing organised hypocrisy. However, auditing and monitoring 
procedures that are designed to expose norm violations usually produce 
comfort and reassurance rather than criticism (Power 1997). Grading 
whether or not objectives are fulfilled is described as an obscure art that 
requires expert knowledge. Due to the expertise involved, the verdict of the 
auditor has to be trusted and a successful audit manufactures trust that 
shields it from further scrutiny (Power 1997: 27-30).  Another example of 
organised hypocrisy in action is the maintenance of the sovereignty concept 
in the international political system. The important but conflicting norms of 
state sovereignty and human rights are accommodated by selective interfer-
ence, and the inconsistencies are shrouded by references to the arcane art of 
diplomacy (Krasner 1999: 67-72).   

Stabilisation by hope 
Hope as a stabilising mechanism relates to the practice of talking about the 
future and others rather than the here and now (Brunsson 2006). The differ-
ent way the ideal world and the real world functions is the built-in dilemma 
that hope responds to. One common way to deflect the pressure from the 
environment to make changes is to promise reform. Reform attempts to 
change real organisations to function like ideal organisations, for example, 
reforming a flawed democratic state to become a real democracy. However, 
reform often cannot manage to bridge the gap between the ideal and the real-
ity. Reform regularly fails to create ideal organisations. Yet reformers do not 
lose faith in the dream of the perfect organisation even if confronted with the 
futility of their task. It has been noticed that modern organisations are con-
stantly reforming and still receive pressure to reform by the environment. 
This is explained by mechanisms of hope. By avoiding talking about prac-
tice, selecting practice and interpreting everything for the best, criticism of 
the past can be deflected by constantly renewed promises of reform. 
Through a culture of hope, past actions can be regretted and plans for a bet-
ter future made without confronting past failures (Brunsson 2006).   

Stabilisation by restoration 
Restoration as a stabilising mechanism relates to the practice of talking about 
the past and agreeing on a common story. The different roles of victims and 
offenders within a normative community following a breach of the norms, is 
the built-in dilemma that restoration responds to. Most societies strive to 
internalise norms in its members by ascribing the roles of victim and of-
fender, and some action is required to restore both to normal status, for ex-
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ample, through different commonly accepted legal procedures. In order for 
both victims and offenders to accept such a procedure, both need to be 
treated with dignity. Processes of justice, however, often cannot manage to 
bridge the gap between victims and offenders. The justice system often fails 
to normalise the relationship and rather strengthens the ascribed roles and 
excludes offenders from normal society. 

A more painful and slower way of stabilising relationships, in cases of 
failure to comply with social norms, is for the victim and offender to openly 
talk about the failures and what to do about them. This is a strategy advo-
cated by the proponents of restorative justice. Restorative justice is based on 
the idea of restoring remorseful offenders to the community in a way that 
does not threaten the dignity of the offenders but still requires some kind of 
repentance (Braithwaite 2002:3). It means creating a voluntary dialogue 
between offender and victim about how to reconcile the crime under the 
guidance of some basic norms. It is sometimes used when offenders are not 
responsive to traditional legal procedures, and is presented as an alternative 
when traditional processes of justice have failed. The procedure of the South 
African Truth and Reconciliation Commission may be seen as an example of 
a restorative justice process and such a system has been recommended for 
healing societies after serious abuse of human rights (Braithwaite 2002: 169-
209). 

Instead of either stigmatising or tolerating offenders, restorative proce-
dures are thought to work by re-integrative shaming. This means that the act 
itself is disapproved of, while respect for the offender is maintained, and the 
process is ended by a forgiveness ceremony. Empowering the participants in 
the restorative process, rather than authoritative outsiders such as lawyers, to 
control the procedure is intended to provide dignity for the offender.  Re-
storative justice allows the people who care most about the offender and 
enjoy the offender’s respect, to discuss the consequences of the crime and 
discuss how harm can be repaired and what steps can be taken to prevent re-
offending. The discussion of the consequences, thus, structures shame, i.e. 
shame in the eyes of those we respect and trust. This is likened to the shame 
of letting one’s own family down (Braithwaite 2002:74). A common strategy 
to avoid shame is to deny the values of the community and, thus, neutralise 
social stigma. Repeat offenders can form a special group identity as outsid-
ers that are shielded from shame. The restorative processes works by provid-
ing alternatives to denial and self-exclusion. Restorative processes attempt to 
create a group identity for the restorative conference or search for an over-
arching identity that connects the offender and the victim, for example, if 
they belong to the same religion. Thus, restorative procedures have an oppo-
site logic than a legal court procedure where lawyers are trained to consoli-
date the dichotomous groups of victims and offenders (Braithwaite 2002:90).  
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2.3 Destabilising regulatory relationships  
Stability is thus the norm of regulatory relationships, at least on the funda-
mental level. Regulatory relationships are often embedded in deep normative 
orders and beliefs that stabilise the regulatory relationship in spite of failure 
(Djelic and Sahlin-Andersson 2006c: 375-397). In order for a contest to take 
hold, intended or unintended implementation problems have to be recog-
nised and openly challenged. The rare cases of open contestation in regula-
tory relationships are often described as results of compliance failure or im-
plementation problems. Non-compliance is often a question of degree and 
entails either too little or too late implementation of rules (Falkner et al 
2005: 24-25). External shock is another explanation, some unexpected event 
that radically changes the conditions and causes disturbances. Democratisa-
tion and Europeanisation literature, using a political-cultural approach, sug-
gests that contestation is rare, but when it does occur it springs from supra-
national or transnational activism to bring about normative change. There are 
also other theoretical explanations about the mechanisms that cause distur-
bances in a relationship of multiple interdependent actors. Here, I will pre-
sent three such possible destabilising mechanisms: labelled norm activism, 
model resistance, and responsive regulation.  

Destabilisation by norm activism 
A first destabilising mechanism is instability emanating from ideologically 
motivated transnational activism (Keck and Sikkink 1998, Risse, Ropp, Sik-
kink 1999). It can be assumed that activist networks have a policy or a clear 
belief system they wish to impose on others. Activists then use global norms 
and transnational regulatory forums to present practices inconsistent with the 
norms, and openly name and shame actors to induce change.  

In this case, the destabilising mechanism in the relationship can be under-
stood as a successful exposure of discrepancies between norms and prac-
tices. The exposure of practices deviating from the norm incites an ideologi-
cal battle of beliefs where different norm systems are forced to compete.  
Historically, the mechanism of norm activism has created major changes in 
seemingly stable societal orders. Examples can be found in the campaign to 
abolish slavery in North America and the Soviet Union’s acceptance of the 
Helsinki Charter. 

Transnational activist networks can organise campaigns that lead to a spi-
ral of pressure on norm violators to first admit their mistakes, and finally 
change their beliefs, or hand over power to someone else (Risse, Ropp, Sik-
kink 1999: 17-35). The initiative may come from an activist regulating 
agency or policy entrepreneurs, but may also come from within the regulated 
state itself. The problem is understood as a lack of domestic capacity to act, 
according to norms, due to intentional opposition or unintentional inability. 
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Reform-minded governments might use transnational assistance to prod the 
opposition into line, or a reform-minded opposition might be empowered by 
transnational pressure to challenge a non-committed government  (Risse, 
Ropp, Sikkink 1999: 237 ff). In either case, the networks achieve movement 
towards consolidation of norm-compliant behaviour.  

Moving from one political culture to the other is, however, a difficult and 
long process. It requires politically motivated action and investment in ad-
ministrative capacity and ideological schooling to raise the performance of 
states neglecting their responsibilities. Gaining access to regulatory arenas 
and mobilising transnational activists is especially difficult in cases where 
there is no clear normative opponent. It is easier to mobilise activists against 
an obvious totalitarian regime during a democratisation phase, rather than 
against a regime during unfinished consolidation of democracy, or slow im-
plementation of reforms (Risse, Ropp, Sikkink 1999 34-35).  

Destabilisation by model resistance 
A second destabilising mechanism has its origin in local resistance to adapta-
tion. The destabilisation is then concerned with competing models of organi-
sation. Transnational rules often meet at the organisational level. By inter-
twining states through soft regulation, the public administration of states 
often become part of the organisational fields of similar organisations em-
bedded in world culture. States that are organisationally intertwined through 
transnational regulation meet each other at levels traditionally not accus-
tomed to international co-operation, and this may lead to unexpected clashes. 
An unintentional inability of a state to comply with international agreements 
may stem from the government’s inability to control all aspects of its ad-
ministration.  

In this case, the destabilising mechanism is the competition between 
models intended to reach the same normative goal. Even though a state 
wishes to harmonise with others, it may have models that do not fit the mod-
els provided by the community and are difficult to adapt. Pockets of resis-
tance defending a traditional model of organisation may, thus, exist within a 
state and cause friction in relationships within the community. The question 
is for how long. In the literature on organisational isomorphism, organisa-
tions subject to environmental pressure are expected to adapt to organisa-
tional structures. Resistance to the dominant model of the field is seen as 
temporary. It is to some extent expected, but is not expected to last long 
(Meyer and Rowan 1977). 

However, change in the sense that a real alternative survives, or is born, 
can come about by successful resistance. Some organisations may have rea-
son to resist dominant ideas about how to organise their activities. For resis-
tance to be successful, a model can prove it is superior in spite of open criti-
cism or have access to an alternative source of legitimacy. Such resistance 
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by the regulated may bring about a reaction and possible re-evaluation of the 
models or practices in the field. Contests can, thus, be a renegotiation of 
socially legitimate formal models of organisation at the field level. If the 
resisting model is superior in showing efficiency, it may be absorbed into the 
culture of the field, but if it has a strong alternative source of legitimacy, 
such as local tradition, it may be subject to long-term contestation (Di-
Maggio and Powell 1983).  

Destabilisation by responsive regulation 
A third destabilising mechanism is the result of a specific mode of govern-
ance. In transnational business regulation, there are no global states with 
constitutions, laws and central enforcement mechanisms. It is basically a 
self-regulatory system of autonomous competing units. Yet, it coordinates 
and regulates orderly cross-border activities. It also sometimes contains pro-
tracted contests (Hancher and Moran 1989: 296-297). For the actors, the 
prospect of dominating global regulation is not seen as the main goal. 
Rather, regulation is a necessary process of negotiating how to get along, 
and the evolution of regulation is a by-product. It is assumed that contests 
derive from actors launching alternative interpretations of the regulative 
issue for some reason that sets a process, with unclear results, in motion. The 
evolution of global regulation is, thus, described as driven by the contest of 
principles (Braithwaite and Drahos 2000: 572 ff).  

In this case, the destabilising mechanism is the exposure of specific 
events that possibly contradict the rules of an agreement. Such action may 
set in motion a contest of principles. Principles are general prescriptions for 
how to interpret regulatory agreements based on some higher norms. The 
problem that principles address is how fulfilment of an agreement is to be 
verified. Agreements about higher norms are often easy to make because 
they include inconsistencies. If two parties agree on how to behave ideally 
and what formal models to apply, the agreement still has to be verified 
somehow. Norms are often too grand and rules are too precise to serve as a 
basis for verifying regulatory issues. Rather, the parties agree to certain gen-
eral principles about how to interpret the mutual relationship of the agree-
ment (Braithwaite and Drahos 2000: 18-20). Agreement on principles can 
also bring a further dynamic to the process. According to Braithwaite and 
Drahos, a prime example of a dynamic principle is the principle of transpar-
ency, which means a general rule to make decisions openly accessible and 
behaviour measurable (Braithwaite and Drahos 2000: 507).  Another exam-
ple is the principle of continuous improvement, which means a general rule 
to surpass the level of compliant behaviour compared to the previous verifi-
cation. The contest of principles can open regulatory processes to reformers 
and activists who have access to the regulatory space. Being responsive to 
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different interpretations of the verification of rule fulfilment may or may not 
empower actors.  

Responsive regulation is an example of a governance model based on in-
cluding and empowering regulatory actors (Ayers and Braithwaite 1992). 
Responsive regulation is a way of disciplining a field by inducing self-
regulation and reflexivity. Allowing and encouraging contestation by em-
powering actors can be described as a mode of governance through managed 
destabilisation. Responsive regulation is based on the idea that it is often 
unrealistic and unpractical to make powerful actors comply with the rules of 
a central regulator. In order to govern the field, a regulator licenses compa-
nies and invites public interest groups and companies to participate in moni-
toring the rules (Ayers and Braithwaite 1992: 17-18). The inclusion of public 
interest groups creates a triadic actor configuration that is intended to makes 
the system dynamic (Ayers and Braithwaite 1992: 158).  

The rules are then selectively enforced. The regulator intervenes to re-
spond to problematic actions by the rule followers only when it is considered 
necessary; using the threat of revoking the licence, the regulator then re-
quires the offender to come up with a self-regulatory solution. The idea is to 
promote companies and public interest groups to reflect on the correct level 
of regulation by a regulating agency that keep itself in the background and 
projects an image of invincibility (Ayers and Braithwaite 1992: 44). A re-
sponsive regulation scheme creates an enforcement pyramid where most 
entities regulate themselves; some are under enforced self-regulation, and 
only the worst have their licences revoked.  

Responsive processes have evolved from a reluctance to impose ideal and 
universal solutions because of the likelihood of failure, and a reliance on 
institutionalised reflection about values as an alternative to imposing sanc-
tions. The procedure differs from other disciplined deliberation procedures, 
such as the EU’s Open Method, by the existence of the real threat of licence 
revocation. It resembles conditionality, as it requires participation in en-
forced self-regulation arrangements in exchange for membership, but the 
relationship between regulator and regulated is reversed. The regulator has to 
justify the denial of membership benefits to the regulated, rather than justify-
ing the approval of membership.  

2.4 Summing up: a framework for analysing regulatory 
dynamics 
The purpose of this chapter was to develop a framework for analysing the 
development of a regulatory process. The theoretical approach presented for 
analysing a regulatory process is the use of the concept of regulatory space. 
The concept of regulatory space provides an opportunity for exploring a 
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regulatory process without determining, in advance, what kind of relation-
ships and conditions are expected.    

Conditions in regulatory space can be described along four dimensions, 
all of which have the possibility of variation: 1) the actor dimension, which 
can vary with regard to the typical configuration of roles available for the 
actors, 2) the issue dimension, which can vary with regard to the ideological 
unity in the space, 3) the activity dimension, which can vary with regard to 
the type of interaction between the actors, and 4) the authority dimension, 
which can vary with regard to hard or soft legality of the rules. By combin-
ing these dimensions, different types of regulatory space can be determined.  

A framework for explaining a process also requires some kind of dynamic 
component. In this case, a regulatory relationship is assumed to be anchored 
in a common agreement that creates stability but can also be destabilised and 
become dynamic. On the one hand, a regulatory relationship is stabilised by 
the fulfilment of a mutual agreement and, on the other hand, by a number of 
stabilising social mechanisms that sustain the relationship even in cases of 
failure and disagreement. Three such mechanisms are hypocrisy, hope and 
restoration. In order for change to take place, the stability of a regulatory 
relationship has to be challenged. This can happen through major changes in 
the environment, but also through a number of destabilising social mecha-
nisms that create doubts and a need for re-evaluation of the relationship. 
Three such mechanisms are norm activism, model resistance, and responsive 
regulation.  

In relation to the broader issue of including new members in an old com-
munity, while at the same time respecting the autonomy of new members, 
the type of destabilising mechanism should be able to say something about 
the quality of the regulatory system. Norm- based activism and model resis-
tance would suggest that contestation is a sign of a deep institutional divide 
that the inclusion process has failed to overcome, while responsive regula-
tion would suggest that contestation has been institutionalised as a way of 
negotiating institutional differences.  

 37 



 38 



3 Reflections on the design and method 

Although a research process, in practice, often feels like a rather uncertain 
search involving numerous instances of trial and error, it can also be under-
stood as a disciplined activity involving a conscious design, a systematic 
gathering of material, and a consistent method of analysis. It can be argued 
that it is the attempt to fulfil these ideals that makes social research qualify 
as science. In this chapter, the more disciplined choices made during the 
construction of the thesis will be presented and reflected upon.  

3.1 Research design 
Designing a study means making choices about the ambition, form and the 
possible contribution the study might make. In this case, the study has an 
explorative ambition, is based on a case study design, and attempts to con-
tribute to middle-range, typological theory.  

Explorative ambition 
Three options of potential ambition are often presented in the study of social 
phenomena: to understand, to explain, or to explore. The term, understand, 
means providing actors with an interpretation and meaning of a phenomenon 
(Blaikie 2000: 72). This would require an in- depth investigation into the 
practices of monitoring. This has, to a limited degree, been attempted but 
without a systematic approach. The results of interviews and on-site observa-
tions have not been considered sufficient to produce some conclusions. Ex-
plaining means establishing the elements and factors responsible for produc-
ing regularities in social phenomena (Blaikie 2000: 72). Explanation does 
not necessarily need to predict outcomes, but this is often implied. To ex-
plain why regulated processes become contested seems like too large an 
ambition for a single case study. The explorative ambition is the one chosen 
for the thesis. Exploring means attempting to develop an initial rough de-
scription, or possibly, an understanding of a phenomenon (Blaikie 2000: 72). 
The thesis will explore the CoE monitoring process of Ukraine in order to 
form an idea on how the process evolved. The process itself then becomes 
the main focus, and the aim is to uncover conditions that may explain in-
stances of stabilisation and destabilisation but without the ambition of pre-
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dicting general laws (George and Bennett 2005: 130). Regulated inclusion 
processes are a relatively recent phenomenon and contestation in such proc-
esses is also an understudied subject with few theories to test, or any estab-
lished assumptions to critically examine. The research strategy is to view 
contestation as a specific type of process characteristic. Various conditions 
and process dynamics can then be compared in order to find some general 
patterns for the re-occurrence of contestation. These can, in turn, be used in 
order to add to a discussion about the inclusion procedures by clarifying 
alternatives and making the concept more tangible and communicable.   

Case study approach 
The basic design of the thesis is to construct a structured and focused quali-
tative, single case study (George and Bennett 2005: 67). Case studies can be 
used in theory development by identifying new variables or causal mecha-
nisms. Each case study contributes to the cumulative refinement of contin-
gent generalisations about the conditions under which particular causal paths 
occur and, thereby, fills out the cells or types of a more comprehensive the-
ory.  Focus is achieved by treating cases as members of a class or type of 
phenomenon. It is then possible to make generalisations from unique cases. 
This strategy has been used in studies of alliance formation, deterrence, ne-
gotiations and other phenomena and, in this case, the focus is regulated inte-
gration. Distinguishing sub-classes of each of the phenomena often follows 
the identification of the focus. Such designations help identify sub-types of 
undertakings and phenomena that occur repeatedly throughout history and 
that can be grouped together and studied as a class or sub-class of similar 
events (George and Bennett 2005: 111-113). The CoE monitoring procedure 
is studied as a case of regulated inclusion that is assumed to have different 
outcomes in regulative quality.  

Contribution to typological theory development 
The thesis aims to contribute to typological theory. The aim is to identify a 
particular phenomenon in a range of phenomena, assess the different quali-
ties it can have, and discuss the conditions in which they evolve. According 
to George and Bennet, typological theory specifies independent variables, 
delineates them into categories for which the researcher measures the cases 
and their outcomes, and provides not only hypotheses on how these variables 
operate individually, but also contingent generalisations about how and un-
der what conditions they behave in specified conjunctions or configurations 
to produce effects on specified dependent variables. The conjunctions or 
configurations are called types. Typological theory provides a rich and dif-
ferentiated depiction of a phenomenon and can generate discriminating and 
contingent explanations, and policy recommendations. Typological theory is 
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also open to the possibility of equifinality, i.e. that the same outcome can 
arise through different pathways, and can be contrasted to general explana-
tory theory (George and Bennett 2005: 235). Typological theories aim to 
establish more than mechanisms but less than general laws. An example can 
be theories of evolution. The thesis hopes to contribute to theories of regula-
tion of state activities and, by empirical analysis, assess how regulatory de-
velopment occurs and the patterns of conditions and mechanics that were 
present in cases where the outcome was the desired one. This is also what is 
called middle-range theory, i.e. explaining the workings of a grander theo-
retical understanding of reality by suggesting social mechanisms that coordi-
nate the activities of a number of interconnected actors 

3.2 Material  
The study relies on open, written sources that give the official presentation 
of the process, the impressions of a selection of actors gathered from inter-
views, and my own observations and impressions. The idea was not to write 
the full history of the monitoring process as it really was. Rather, it was to 
form an educated understanding of the communication as it developed. I 
approached this by reading the communication in reports and debates pro-
duced by the process, and by visiting the people involved and the various 
physical places where the process took place.    

Accessing published material 
The material mainly consisted of three types of texts: working documents, 
the verbatim of debates and adopted texts. These texts have been used to 
capture the open actions and argumentation of the process. The working 
documents included reports and opinions as well as letters and formal an-
swers that were included as appendices to the reports. The working docu-
ments showed the themes that were raised and framed as problematic, and 
the opinions expressed by the various involved institutional bodies at the 
time. The opinions were viewed as expressions of the institutional bodies’ 
majority position, and were produced to demonstrate how an agreement 
should be interpreted. The verbatim of debates and hearings in PACE in-
cluded details of minority views on issues, as well as rich argumentation to 
support the opinions and reports. The verbatim was viewed as an expression 
of the different positions within the CoE and Ukraine about how to interpret 
the agreement. The verbatim of the debates in PACE were the only ones 
available to me. The CLRAE does not publish verbatim reports, and ac-
counts of the deliberations in PACE committees and the CoM are not public. 
The most formal documents were the adopted texts and the published proto-
cols of steering committee meetings. Resolutions and recommendations of 
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PACE were treated as the core documents. These texts were viewed as the 
expression of the temporary, stabilised consensus about the interpretation of 
the agreement. 

In order to have systematically collected sources, the primary sources are 
the documents produced by the CoE. These documents provide a coherent 
body of text with full and authoritative statements about the actions that 
were taken and communication between the actors. The main mass of text 
was the reports of the CoE rapporteurs, but there were also responses from 
the Ukrainian authorities and reports provided by other organisations such as 
the Organisation for Security and Co-operation in Europe (OSCE), Human 
Rights Watch (HRW), and Reporters Sans Frontiers (RSF). Non-CoE mate-
rial was analysed to the extent that it was referred to in the CoE communica-
tion. Of interest for the purpose of the thesis are not the hidden motives of 
the actors, but the expressions used in the communication. For this purpose, 
the open documentation of the CoE was considered to be sufficient. It is, of 
course, the polished open and formal outcome of a more informal, secret 
and, sometimes, conflicting process of dialogue and negotiation. It is also 
biased in favour of the regulating agency. The documents, however, include 
letters, responses and debates that present the different opinions on the is-
sues. Information regarding events in connection with the monitoring proc-
ess that have been left out in the documents, but nonetheless are available 
through secondary sources, such as newspapers, interviews, etc. are treated 
as additional information, but have not been systematically gathered.  Access 
to all relevant information is always a problem. In this case, access to CoE 
sources has been acquired through the CoE’s electronic archives on its offi-
cial website and the Swedish Parliament’s library in Stockholm. This means 
that only open and public documentation has been analysed and not accounts 
from the closed committee meetings or the recollections of the participants. 

Gaining knowledge about the process 
In order to gain an understanding of the process, I also used non-written 
information gathered through fieldwork. In the ethnological tradition, re-
search is treated as life experience. The meeting between the researcher and 
the observed social world is a clash of cultures with unexpected conse-
quences (Ehn and Klein 1994: 14). In this tradition, every piece of fieldwork 
is understood as a unique adventure that is difficult or impossible to take in, 
repeat or control. The fieldwork adventure is, however, necessary to recog-
nise and reflect upon (Ehn and Klein 1994: 33-35). Reflexivity can be 
achieved by an openly presented subjectivity and a concealed struggle to 
maintain scientific pretensions (Ehn and Klein 1994: 73). The intention with 
this short review of the non-written material of the thesis cannot give a full 
reflexive account. Most will remain hidden behind an attempt at scientific 
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realism. Nonetheless, I want to give an account of the encounters I made and 
the experiences that contributed to this thesis.  

The original idea for the thesis was to explore the spread of European 
standards by organisations such as the CoE, the OSCE, the EU and NATO in 
the area between the enlarged Europe and the Russian Federation. The idea 
was to examine the periphery of Europe in order to see how potential con-
flicts were resolved. What intrigued me was the concept of ‘European stan-
dards’ and I relied on a suspicion that the interaction between European or-
ganisations and the monitored countries would prove fruitful for studying 
new types of standard-based governance. When the project started I had no 
exact idea of what to study or what these processes were like, and I experi-
enced what ethnologists call the agony of facing the other (Ehn and Klein 
1994:35). I had no previous knowledge of the politics and functioning of 
either Ukraine or the CoE, nor command of the languages of the region. I 
felt it necessary for me, as an absolute outsider, to begin by making sense of 
Ukrainian society and CoE politics.  

During the course of work on the thesis, I made one pilot study and four 
field trips to meet people involved at various levels of the process. The pilot 
study concerned the use of European standards in Swedish, local self-
government assistance to Ukraine. The first two field trips were to the Euro-
pean organisation’s offices in Minsk and Kyiv. On the third trip, I followed 
the process at close range in Strasbourg, and on the fourth I visited the 
Ukrainian actors and observers of different kinds in Kyiv.  

I conducted interviews with participants in the process that I could gain 
access to, and I attempted to learn Ukrainian. The intent was to get accounts 
of how the monitoring process was perceived by those involved. I made an 
effort to conduct semi-structured interviews but, more often than not, the 
questions proved to be incomprehensible or strange to the respondents. The 
interview questions changed as the focus of the thesis changed, and the prac-
titioners were caught in the moment while I was trapped in trying to make 
sense of the past. I tried to compensate and change my approach and each of 
the visits made me rethink and re-evaluate what I was doing. Sometimes, I 
was offered advice by the respondents; they also suggested I was better pre-
pared. The information gathered proved unsuitable in the end, and no sys-
tematic analysis has been made of this material. Analysing the interview 
material would have required another design than the one eventually chosen. 
Nevertheless, it gave me valuable information and provided me with impor-
tant knowledge about how to read and assess information from written 
sources. The fieldwork also affected me in that it created an emotional at-
tachment to Ukraine and the CoE. 

The pilot study involved an interview with a representative of the Swed-
ish Association of Local Authorities’ International Aid Division, SALA-
IDA. The object of study was selected on the grounds that the Swedish In-
ternational Development Cooperation Agency (SIDA) had been allocated the 
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largest funds and had the grand ambition to spread the Swedish model of 
local self-government to Ukraine. The study confirmed that there was a per-
ception of a contest between European and Ukrainian standards among aid 
workers.  

The first two field trips were made, in the spring of 2004 to Minsk in Bel-
arus, and, in the summer of 2004 to Kyiv, to visit the OSCE, the CoE, and 
the EC offices in these countries. The objective was to inquire how the 
European standards were used by the organisations in their interaction with 
the local authorities and each other. The impression was that the OSCE and 
the EC were mainly active in the diplomatic community and were occupied 
with gathering information for the organisations and disseminating informa-
tion to the public. The EC cooperated with the CoE and the OSCE in pro-
jects but did not meet with the CoE on a regular basis. The CoE Information 
Office, on the other hand, was run by Ukrainians and translated and stored 
CoE texts.  Whereas the EC and the OSCE were more concerned with day-
to-day diplomatic relations with Ukraine, the CoE Information Office dealt 
with texts and translations and transnational communication in Ukraine. The 
Information Office also gave me a first glance of how the CoE monitoring 
process functioned and an idea of what documentation there was to retrieve.  
After this visit, the CoE monitoring process became the focus of the thesis. 
The information gave me knowledge about the process in terms of the avail-
able and delimited body of text and the relevance of the norms to the local 
context. This was necessary in order to select the process and start compiling 
and accessing the communication.  

The trips were also combined with teaching and lecturing in Minsk and a 
five-week stay in Ukraine, where I rented a room in an apartment in the sub-
urbs of L’viv and studied Ukrainian at the Ivan Franko University in order to 
get some first hand knowledge about Ukrainian life, culture and society. I 
had agonised over how to assess the response to monitoring in the monitored 
countries. Acculturating myself did not give me the command of the lan-
guage but it gave me the ability to navigate the cultural landscape with more 
confidence. I was, for example, socialised in the West Ukrainian perspective 
on the language issue.    

The third field trip was to Strasbourg to watch the communication process 
at close range. The visit was timed with the debate on the sixth monitoring 
report. I had the opportunity to follow, at first hand, the last days of the 
drafting process of the monitoring report and get some sense of how the 
discussions between the co-rapporteurs and the Secretariat, and the contacts 
with other actors were conducted. I was even invited to make suggestions to 
the report if I found something lacking. I was witness to the negotiation 
game and the Secretariat’s gathering and weighing of information in an ef-
fort to produce a final resolution that sent a message acceptable to, and un-
derstood by, all concerned. Through interviews with the rapporteurs, the 
Secretariat and parliamentarians, I experienced how the texts were created, 
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and I gained valuable information for understanding the value different ac-
tors placed on the wording and the disposition of the text, and on how the 
different bodies within the CoE viewed one another.  

A fourth and final field trip to Kyiv was conducted in order to witness 
how the texts were received in Ukraine. I arranged meetings with a multi-
plicity of actors at different levels. I met with representatives of the Ministry 
of Foreign Affairs, which had a coordinating role in the process, advisers to 
parliamentarians and think-tank experts evaluating Ukrainian politics, 
Ukrainian and Western experts involved in the assistance project for local 
government reform, and civil society groups involved in the election obser-
vation and the evaluation of CoE-EC joint programmes. For the Ministry of 
Foreign Affairs, and the various experts, relations with the CoE was one of 
many issues at the time and was perhaps not seen as the most important. I 
got the impression that monitoring was seen in the wider perspective of 
European relations, of which the CoE was a minor part, and that the focus of 
the Ministry of Foreign Affairs and the expert community was the intergov-
ernmental part of the procedure rather than PACE. I also interpreted their 
reactions to my interest in monitoring as somewhat curious and puzzling. 
The responses from the assistance community and civil society groups were 
more enthusiastic. The closer to the process these groups were, the better 
their knowledge was of the technicalities and jargon of the monitoring pro-
cedure. These respondents also often mixed the role of official representative 
answering questions with the role of interested colleague asking questions 
and giving friendly remarks about how I should design my study.  

3.3 Method of analysis 
The actual method of processing the material can be described as process 
tracing. The texts produced by PACE were viewed as the remains of a com-
munication process. To analyse them, I had to create a story from the mate-
rial and structure the events in relation to the theoretical concepts. The first 
step was to construct an account of the process. The second step was to de-
sign a way to assign causality from this account. The third step was to de-
termine the theoretically relevant components in the story and match the 
predictions of the theory with the observations.  

Constructing an account of the process  
In order to present the interaction between the CoE and Ukraine in the moni-
toring process as a contest over time, I had to construct an account of the 
process. The basis of the construction was the idea that the development of 
the process occurred by the destabilisation of the contractual relationship, 
resulting in a contest of principles and followed by re-stabilisation. The ac-
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count was a description of how this contest played out.  In order to describe 
the process, a number of components of the process had to be constructed.  
The information used to produce the process account was gathered from the 
official documents produced in the monitoring process. The monitoring 
process produced an inter-textual chain of documents that referred to each 
other. Formulations were created in reports or press releases that were then 
transferred to resolutions and recommendations. The documents all fed in 
and referred back to each other. Together, they formed a vast body of text 
that gave verdicts on the quality of the state in the field of democracy and 
human rights.  The text analysis was carried out by carefully reading the 
documents, and by establishing a time-line detailing how and when the ar-
gumentation had occurred. Actors, issues and principles were constructed as 
analytical tools in order to structure the process. By placing the events of the 
process in order of time using Excel spreadsheets with notes and hypertext 
references to the documents, I managed to gain an overview of how delibera-
tion of the issues had developed in the interlinked documentation. The texts 
were then analysed in order to determine the principles that were supported 
and argued for by the actors regarding how to interpret the obligations and 
commitments.  

Making a qualitative comparison  
The process was analysed to determine the internal conditions and dynamics 
of the process. This was done in order to assess the patterns of conditions 
and mechanisms that were consistent with the observed enduring contesta-
tion. According to a classical conception, assessing causality by associating 
different concepts is based on four principles:  
 

• temporal order in which the cause must precede the effect; 
• association that requires that the two events occur together; 
• elimination of alternatives in order to be able to claim that the ef-

fect was due to the specified cause and not something else; 
• making sense of the causal relationship in terms of broader theo-

retical ideas or assumptions (Blaikie 2000: 77). 

The aim was to theorise about the possible conditions that enabled the proc-
ess to evolve in a certain direction, and the type of causality sought was that 
which produced a process of reoccurring destabilisation and stabilisation. 
The number of cases available with regard to the monitoring of Ukraine was 
limited and cannot explain the contestation of the regulation processes, in 
general, or assign causality with much precision. Nonetheless, a structured 
comparison makes it easier to speak about the results with more confidence.  
The ambition was to explore rather than to explain the conditions, so I con-
sidered this a fruitful way of designing the comparison.  In order to be able 
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to make a comparison, the conditions and mechanisms were coded to repre-
sent different ideal types. For the sake of simplicity, the coding of the di-
mensions was made using a binary system. The mechanisms were deter-
mined by interpreting the events and judging to what extent this interpreta-
tion fitted the theoretical description. 

Determining the conditions in regulatory space  
The conditions of regulatory space were described according to four dimen-
sions: actors, issues, activities, and authority.  

Actors were determined on the basis that they produced documents and 
opinions that were used in the communication of the process. These actors 
then formed part of larger actor configurations depending on how they posi-
tioned themselves in the dialogue. This meant that both the actors and the 
configurations shifted over time. Acting on behalf of the CoE, or on behalf 
of Ukraine was considered to be decentralised to different arenas.  

The regulative issues were determined by assessing what the major points 
of disagreement were, regarding how to interpret the terms of the monitoring 
agreement. This was assessed by interpreting, in general terms, what was 
described to be at stake in the communication about how the agreement was 
being fulfilled. If, for example, a political crisis in Ukraine was emphasised 
and the actors debated whether this was a concern for the CoE, I determined 
that the regulatory issue was how allegations about a lack of protection for 
European values in a member under monitoring should be addressed.  

Determining the regulatory activities was rather straightforward. Medita-
tive activities were discussions and exchanges of views about the agreement; 
regulative activities were the authoritative statements made by regulative 
actors regarding the interpretation of an agreement; and inquisitive activities 
were the questions and fact-finding by the actors in order to keep themselves 
informed. It was, however, hard to code one concrete action as one type of 
regulatory activity. The point of the analysis was to determine whether the 
activities indirectly provided information about, or directly interfered with, 
each other’s regulatory processes, for example, if the authority of the moni-
toring procedure became linked to the Ukrainian record of compliance or the 
content and direction of reforms in Ukraine became linked to fulfilling CoE 
requirements.    

The invoked regulatory authority was determined to assess how the actors 
argued in order to make others comply. If ratified conventions or any kind of 
legally binding rules were invoked, the authority was coded as hard. If refer-
ence was made to politically and morally binding commitments, it was 
coded as soft.   
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Determining stabilising and destabilising mechanisms 
The analysis of mechanisms was used to assess how stabilisation and desta-
bilisation of the relationship was achieved. The use of the concept of mecha-
nisms is taken from Jon Elster and defined as theoretically informed state-
ments that are used to explain how one event causes another event to hap-
pen. Rational choice, the following of institutionalised rules, and the respon-
sive signals of exit and voice are all social mechanisms that provide 
statements about why events unfold as they do in a set of given circum-
stances. Statements about mechanisms are distinguished from other explana-
tory statements such as statements of true causality, correlation, necessary 
and sufficient conditions, storytelling or prediction. Stating causal mecha-
nisms aims to give a deeper understanding about why and how social proc-
esses function, but does not claim to predict outcomes or to formulate gen-
eral laws (Elster 1989: 3-10).  

There is some controversy regarding the concept of causal mechanisms. 
In their influential book on how to design social inquiry, King, Keohane and 
Verba see causal mechanisms as the chains of events between cause and 
effect, for example, the chain of events from the signing of a treaty via the 
transfer of the message, to consideration and subsequent action by actors. 
Each causal status in a chain of events has to be demonstrated (King, Keo-
hane and Verba 1994:85-86). Causal mechanisms are, in this perspective, 
less fundamental than causal effects. In a similarly influential book on case 
study design, George and Bennett believe that causal mechanisms and ef-
fects are equally important (George and Bennett 2005: 11-12).  It is in the 
latter way that mechanisms are understood in this study. The mechanisms 
considered in the thesis are mechanisms, in what George and Bennett call 
‘structure to agent theories,’ i.e. observable action by agents taking place due 
to non-observable pressure deriving from the structure they are in (George 
and Bennett 2005:144). Hypocrisy, hope, restoration, norm activism, model 
resistance, and responsive regulation are, thus, shorthand for a number of 
possible social processes that affect the actors and are observable by how 
they are manifested. If they correspond with a certain theoretically assumed 
outcome it can be reasoned that the social mechanism was activated. This 
means a separation of the expression of the mechanism and the conditions 
that activated the mechanism. 

The stabilising mechanisms were determined by assessing the communi-
cation before, during, and after a new agreement about how to resolve a 
regulatory issue. The mechanisms of hypocrisy were recognised when the 
actors delivered inconsistent messages, for example, by sending different 
messages to different audiences.  The mechanisms of hope were recognised 
when the actors expressed a shared belief in a different future, for example, 
by speaking of ideal models and about future success. The mechanisms of 
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restoration were recognised when the actors agreed to repair past offences by 
speaking about past practices and agreeing how to make amends.  

The destabilising mechanisms were, likewise, determined by assessing 
communication before, during and after a new controversy on how to inter-
pret a regulatory issue. The kinds of destabilising mechanisms that were 
considered to operate were simplified into three main categories: norm activ-
ism, model resistance and responsive regulation. The mechanism of norm 
activism was recognised missionary activity criticising practices deviating 
from norms and requiring a conversion of beliefs. The mechanism of model 
resistance was recognised by active responses from locally relevant models 
of organisation, arguing for their superiority in reaching common norms. 
The mechanism of responsive regulation was recognised by selective feed-
back from the CoE to events in the regulated society, emanating as self-
reflection within the process itself.  
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4 Ukraine and the Council of Europe after 
the end of the Cold War  

This purpose of this chapter is to describe the context of the Ukrainian moni-
toring process. The monitoring process will be understood as an open-ended 
process of communication between two fractured and evolving entities: 
Ukraine and the CoE. In order to understand this process, it is useful with a 
background of the nature and concerns of these entities.  

Four points will be made. First, that Ukraine’s internal struggle to trans-
form itself from a republic within the Soviet Union to an independent Euro-
pean state, created great stress and difficult choices. Second, that the CoE’s 
extended role in protecting European values after the end of the Cold War 
invigorated the organisation and gave it a new purpose. Third, that the his-
tory of the monitoring procedure as an institutionalised ad hoc solution was a 
matter of political controversy related to the future role of the CoE. And 
fourth, that the relationship between the CoE and Ukraine during the moni-
toring process developed in a series of cycles of destabilisation and stabilisa-
tion and still remains open. 

4.1 The struggle to define independent Ukraine 
Ukraine is a sovereign state of 48 million inhabitants located in the south 
east of Europe and is slightly larger than France in size. It is a unitary state, 
but within its borders lays the Autonomous Republic of Crimea, which has 
its own constitution and legislature. Ukraine has a semi-presidential system 
of government, composed of a directly elected president and a directly 
elected unicameral parliament. The president and parliament are both in-
volved in the formation and appointment of the cabinet of ministers, but the 
procedure has varied over the years. Local and regional authorities are ap-
pointed by different principles. Both local and regional levels have directly 
elected representative councils, but the president appoints regional gover-
nors, whereas the local mayors are directly elected. Highly contested presi-
dential elections were held in 1994, 1999 and 2004 and parliamentary elec-
tions with a plurality of parties and independent candidates were held in 
1994, 1998, 2002, 2006 and 2007. Parliamentary elections with an amount of 
competition but without party pluralism were also held in 1990. Ukraine 
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passed the “two-turnover test” of democratic consolidation in 2004, but is 
still considered having a far from ideal political culture according to Western 
analysts (Wilson 2007). This is reflected by a 2007 ranking as ‘free’ accord-
ing to Freedom House7 while still being considered a ‘flawed democracy’ by 
the Economist index8. The transformation was not achieved swiftly by a 
unified political elite in control of the state and with a coherent plan for es-
tablishing a new regime, as the transition paradigm prescribes (Linz and 
Stepan 1996: 434-453). Rather, transformation was enacted slowly and pain-
fully through compromises and confrontations between powerful competing 
interest groups in society (Way 2005, D’Anieri 2007:4). 

The transformation of the Ukrainian Soviet Socialist Republic 
into the independent state of Ukraine 
Transformation and transition are words that have been used to describe the 
process of change after the end of the Cold War in the states of the former 
Soviet block. This process can be described as a shift in legitimising ideas of 
state order. Soviet ideas that had lost their meaning were, after the end of the 
Cold War, rapidly replaced by liberal democratic ideas from the West. This 
required many different types of change and, to emphasise the uniquely 
problematic situation in Ukraine, it has been suggested that the country is 
undergoing a quadruple transition (Kuzio 2000). The Ukrainian Soviet So-
cialist Republic (UkrSSR) is in the process of becoming an independent 
liberal democratic nation state like all its neighbours. This has required four 
types of transition.  

The first transition was from Soviet republic to independent statehood. 
This means that the idea of integration with the Soviet Union was replaced 
by the idea of integration with the world of nation states (Wolczuk 
2001:246). This change was signified by external recognition and the crea-
tion of state institutions. Many of these institutions already existed and could 
have their status easily upgraded. The Soviet republics had the appearance of 
being ready to cut ties with the centre and had replicas of all central institu-
tions at republic level (Wolczuk 2001: 43-47). Thus, The UkrSSR already 
had a constitution, a parliament, and a foreign ministry. The UkrSSR was 
even represented in the United Nations’ General Assembly.   

The second transition was from Soviet socialism to market economy. This 
transition was more complicated. It involved transferring the public owner-
ship of assets to private ownership, signified by the granting of private own-
ership rights. The privatisation of public assets had enormous consequences. 

                               
7 http://www.freedomhouse.org/template.cfm?page=22&year=2007&country=7295, retrieved 
21 March 2008 
8 http://www.economist.com/media/pdf/DEMOCRACY_INDEX_2007_v3.pdf , retreived 21 
March 2008 
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Former managers and party officials had to transfer their status in the system 
to ownership rights over capital in order to remain in power, and new entre-
preneurs had an opportunity to gain power (Åslund 2000: 263-269). Having 
control over the redistribution process provided the opportunity to make 
bargains and consolidate economic power. In the long run, it also meant the 
creation, regulation, and control of a future Ukrainian market. The political 
struggle relating to economic transition has, to a large extent, defined 
Ukrainian politics (Kuzio: 2006, Wolczuk 2001: 73-74). 

The third transition was from the system of soviets to liberal democracy. 
This meant that the idea of guidance by communist ideology was exchanged 
for competition between a plurality of ideas, and was signified by elections 
and the granting of political rights. The democratic transition went smoothly 
in the sense that there was no real opposition to the idea of plurality of ideas. 
No openly authoritarian or totalitarian alternative emerged that could chal-
lenge the basic liberal democratic idea (D’Anieri 2007: 74-100). The Com-
munist Party was briefly banned but returned and advocated a return to so-
cialism but working within parliamentary structures (Wolczuk 2001: 109-
110). The problem was, rather, the functioning of the democratic system as a 
means of governing the state. The plurality of competing ideas, undisci-
plined and weak party structures, and conflicts of interest often led to grid-
lock that made law making and government difficult (Wolczuk 2001:83-84, 
D’Anieri 2007: 9). In order to govern the state, the formal system was, there-
fore, often circumvented.  

The fourth transition was to change the prime political identification of 
the population from members of the Soviet Union to members of the Ukrain-
ian nation. This meant discarding the idea of Soviet cosmopolitanism in fa-
vour of national self-determination. A return to the national symbols from 
the short-lived Ukrainian states in the beginning of the 20th century, changes 
of official language, and re-designation of groups with minority status signi-
fied the change (Wolczuk 2001: 78). The national symbols met resistance 
from the communists as well as from representatives of different regions of 
Ukraine. A compromise solution was found that did not give specific politi-
cal rights to ethnic Ukrainians over other ethnic groups, and introduced 
European style minority rights (Wolczuk 2001: 88-90). As Ukraine had only 
had formal independence during a few tumultuous years at the end of World 
War I, the new Ukrainian nation state had no recent political institutions to 
revive. This made the notion of Ukraine as an independent state both prob-
lematic and contestable, and gave rise to much intellectual speculation about 
the true nature and orientation of the Ukrainian nation state, both inside and 
outside Ukraine (Wilson 2000, Ryabchuk 2003). 

Unlike in the ideal transition model, there was no strong and united na-
tionalistic liberal democratic elite that could control the state and push 
through fast reforms. Ukrainian nationalism had many features and western, 
central, and eastern elites had different ideas about Ukrainian national iden-
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tity, although all identified with Ukraine and had an interest in maintaining 
Ukraine as a state. As no unified group was able to control the transition 
process, the Ukrainian state that emerged was a compromise that had some 
features that did not fit easily with the ideal liberal model (D’Anieri 2007: 
123-124).  

Soviet institutional legacies 
Even though the Soviet Union had collapsed, there were ideas and institu-
tions left that still made sense to those who found themselves in government. 
The country still had to be administered on a day-to-day basis. However, the 
administrative system used in the country was based on a centralised idea of 
state government that did not correspond with the ideas that were envisaged 
in the ideal liberal model of a decentralised and limited model of governance 
with strong self-governing capability in society. 

The first institutional legacy from the Soviet Union was a more radical 
concept of democracy than in the liberal model (Churchward 1968: 257-
275). This was manifested in continued support for ideas of unity of power 
and distrust in the free mandate of politicians (Wolczuk 2001: 48-49). In 
Soviet ideology, the separation of power with checks and balances was con-
sciously discarded in favour of the realisation of the political will of the peo-
ple in the most efficient way. Likewise, the mandate of parliamentarians was 
never free. Delegates in the Soviet model had a so-called imperative man-
date from their constituencies and were formally bound to enact the will of 
the people (Welsh 1980: 279-281). In independent Ukraine, the mandate of 
politicians was free but often perceived to be used for personal gain and for 
blocking change. As the new parties in general were weak, the idea that one 
centre of government with a popular mandate should control the system, and 
that party discipline should be restored by law, was present in the constitu-
tional debate and resurfaced regularly in the ongoing constitutional struggle 
(D’Anieri 2007: 186-191). 

A second legacy was the politicised concept of justice. In the Soviet legal 
system, the state prosecutor had a more prominent place than the courts. The 
General Prosecutors Office (GPO) was overseer of the judicial system 
(Churchward 1968: 235-236). This, in turn, was a legacy from the Tsarist 
Russian procuracy system, introduced by Peter I, which the Bolsheviks ini-
tially abolished but restored again in the 1920s. The GPO functioned as an 
independent guardian of the socialist rule of law that scrutinized all legal 
procedures, all the way down to collective farms. The GPO was not con-
trolled by local soviets or the party, and was designed to educate and super-
vise state organs. In trials, the GPO served as both state prosecutor and om-
budsman and could protest and overturn the judgements of a court for a 
number of reasons (Osakwe 1980: 700-720). Independent Ukraine intended 
to reduce the power of the GPO, but experienced problems with the devel-
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opment of a professional and independent judiciary during a short period of 
time. Judges did not have a high status, had poor salaries and little job secu-
rity (D’Anieri 2007: 204-207). Thus, the GPO became a necessary tool for 
the government to bring order in cases when courts failed or were controlled 
by opponents.  

A third Soviet legacy was the centralised concept of administration. The 
Soviet model was built on a hierarchical system of workers councils (sovi-
ets) but with no clear boundaries of competencies (Wolczuk 2001: 48-51). 
The higher power could always override decisions of the lower power, as in 
a military command system. Deputies could also hold seats in councils on 
different levels. In practice, the system depended on coordination by the 
Communist Party organisation (Wolczuk 2001: 69). When the Communist 
Party discipline broke down, the control of the local councils regained im-
portance. What independence for councils meant in practice immediately 
became a source of contention, as there were no legally defined boundaries. 
The real possibility of doing anything at local level was limited as resources 
had to be distributed from above, and the local administration was part of the 
central state apparatus. It was, however, feared that self-government at the 
regional level would fuel separatism and, for this reason, central control of 
the regions was upheld by the appointment of governors (Wolczuk 2001: 
140-156). At the local level, elected mayors were introduced to counter the 
local councils. This created a situation where mayors, the local council and 
the political forces that headed the regional administration might represent 
different political forces. In some cases, this led to attempts by the centrally 
appointed regional government to restore discipline by various means if 
mayors were elected that were considered disloyal.  

A fourth Soviet legacy was the idea of dual political communities. In the 
Soviet Union, the citizens had general political rights as citizens as well as a 
personally defined ethnicity as a member of a specific nationality of the mul-
tinational Soviet Union (Suny 1993). The nationality was assigned at birth 
and stated in the passport. Some nationalities had their own territory and 
were given certain collective political rights, including the right to secede, 
but all territories also had a large number of minorities (Wolczuk 2001:52, 
Kolstø 2002). In turn, the nationally defined territories had varying degrees 
of autonomy, from republics, such as the UkrSSR, to autonomous republics, 
autonomous regions, and autonomous okrugs, all of which existed within the 
republics. When the Soviet Union was dissolved, the titular nationality of the 
Ukrainians immediately became more significant. Independent Ukraine 
granted citizenship to all inhabitants regardless of ethnicity but there was a 
fear that the ethnic Ukrainians would gain unfair advantages (Wolczuk 2001: 
228-235). Not least, the language issue became problematic (Søvik 2007: 
90-120). In the Soviet Union, Russian was the state language and Ukrainian 
a minority language. These roles became reversed after independence. Al-
though most people had no difficulty in shifting their political loyalty from 
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the Soviet Union to Ukraine, the status of the Russian and Ukrainian lan-
guages remained a politically mobilising issue (Wolczuk 2001: 88-90). The 
nationality question also had administrative consequences. In the last year of 
the UkrSSR, the status of Crimea changed from being an ordinary region to 
an autonomous republic.9 This caused tension when Ukraine became inde-
pendent and Crimea independently began developing its own political insti-
tutions (Wolczuk 2001:157-159). In turn, the general unclear legitimacy of 
the re-organisation of the state affected politics, which became confronta-
tional and often violent.  

Confrontational post-Soviet politics 
A standard definition of politics is that it is about who gets what, when, and 
how (Lasswell 1950). This definition describes Ukrainian post-Soviet poli-
tics very aptly. Privatisation created a high stakes game over the control and 
ownership of previously publicly owned resources and infrastructures. There 
was no established redistribution system at hand, nor old institutions to go 
back to, and the Ukrainians had to make things work in an imperfect world. 
A number of interlinked characteristics of post-Soviet politics in Ukraine 
should be mentioned: the competition between political institutions, the use 
of administrative resources against political opponents, and the merger of 
business interest groups and volatile political party formations. 

The unclear legitimacy of the political institutions created an enduring 
contest between the presidency and parliament (D’Anieri 2007: 9). Both 
institutions derived their authority from the people and their role in the for-
mation of the new state. Parliament, the Supreme Council (soviet) 10, was the 
highest formal authority in the UkrSSR, and as such had the power to repre-
sent the people of the republic (Whitmore 2004: 24-27). Independence from 
the Soviet Union was first declared in the parliament of 1990, and the 
speaker of parliament, Leonid Kravchuk, became the first president of inde-
pendent Ukraine (Whitmore 2004: 27-31). The presidency was created in 
July 1991 to defend the political autonomy of the UkrSSR and to counter the 
all-Soviet presidency introduced by Mikhail Gorbachev in 1990. When 
Ukraine became independent, the direct election of the president was intro-
duced, further strengthening the popular legitimacy of the office (Wolczuk 
2001: 75-78). As there was no clear separation between the two institutions 
                               
9 Crimea had been an autonomous republic before, but at the end of WWII, the Crimean 
Tatars were deported, and Crimea was made into an ordinary region of the Russian SFSR. 
The Crimean region was then given to the UkrSSR in 1954. The deported population was 
allowed to move back from 1967 and had been moving back to Crimea after Ukrainian inde-
pendence. The new strife for Crimean autonomy was not driven by Tatars, but by Russian 
speakers.  
10 The name of the Ukrainian parliament is unchanged from Soviet times. Verkhovna Rada 
means the supreme council in Ukrainian. I choose to use the term parliament in order to em-
phasise its role as legislature. 
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in the constitution, a struggle evolved between them to determine the bal-
ance of power. A similar struggle emerged in most of the former Soviet re-
publics that lacked a previous democratic constitution to fall back on. In 
Ukraine unlike, for example, in Russia and Belarus, parliament managed to 
remain a relatively unreformed unicameral entity able to challenge the au-
thority of the presidency. 

The use of administrative resources in the political power struggle can be 
understood in relation to institutional competition. Political forces that 
gained formal positions used the resources at hand to hold on to power, to 
pursue political goals, and to hinder others from reaching their goals. In a 
situation where jobs were insecure, salaries low, and everything up for grabs, 
this created a highly confusing legal environment. Politically appointed posts 
often came with strings attached to deliver certain results to the authority 
controlling the post. The tax codes and law enforcement system that Ukraine 
inherited from the UkrSSR often contained contradictions and overlapping 
jurisdictions, and could be used selectively against people perceived as op-
ponents. In this way, tax inspections, legal processes and other administra-
tive means could be employed against opponents or troublesome media. 
Technically, it was within the law but, in practice, it functioned as a system 
of governance by blackmail and created self-censorship. The systematic use 
of administrative blackmail was allegedly used to control the media, political 
decision-making, and even elections (D’Anieri 2007: 192-214).    

The merger of business and politics came as a reaction to the resurgent 
power of the state apparatus. The first political party formations were made 
according to an ideological left-right dimension, with socialists and commu-
nists on the left and nationalists on the right. However, as political influence 
was needed to pursue or start business, business managers soon entered poli-
tics. The privatisation schemes were political in character and, in order to 
gain and keep control over privatised assets, as well as receiving tax exemp-
tions and subsidies, it was necessary to have a stake in politics. Thus, money 
was made by exploiting the uncertainty surrounding property rights, and 
property rights were secured by investing in politics (Åslund 2006: 16). The 
powerful businessmen formed groups or clans that, in turn, sponsored politi-
cal parties that could defend their political interests. As the groups were 
competing for economic stakes that were dependent on the control of the 
government, the main structure of the new parties was not ideological, but 
pro-government or anti-government. The parties were created before elec-
tions to secure or challenge positions. They often disappeared, changed 
name or merged afterwards, and they have been referred to as ‘disposable 
parties’ (D’Anieri 2007: 167-170). The economic groups were often region-
ally based, and party formations that survived formed regional political bases 
that political leaders losing power struggles at the central level could return 
to (Åslund 2006: 26). The resources of the disposable parties backed by 
business made them successful in elections, in comparison with the more 
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traditional ideologically based parties, but it created an unpredictable and 
confusing political landscape after elections (D’Anieri 2007: 172). The dif-
ferent groups balanced each other and it has been suggested that the main 
role of the political leaders was to arbitrate between the competing business 
groups’ economic interests (Åslund 2006: 15). This left little room for co-
herent reforms and the rational realisation of ideological political pro-
grammes, as prescribed by the ideal liberal model.  

Amid the transitional struggle, Ukraine also had to conform to the values, 
norms and standards of the global and European political and legal environ-
ment, notably the International Monetary Fund (IMF), the World Bank, the 
World Trade Organisation (WTO), and the European Union (EU) in the eco-
nomic sphere, and the Organisation for Security and Co-operation in Europe 
(OSCE), The North Atlantic Treaty Organisation (NATO), and the Com-
monwealth of Independent States (CIS), in the political sphere. This disserta-
tion will explore the interaction with the CoE, which took on the role of 
safeguarding the European values of human rights, the rule of law, and de-
mocracy in Ukraine and the other new democracies after the end of the Cold 
War.  

4.2 The struggle of organising a European community 
of values 
The CoE is an organisation that has existed since 1949 and in 2007 it had 47 
members. Since its creation it has attempted to unite the European states and 
standardise their models and practices of justice and politics. It is often ne-
glected in studies of transition, as it does not have any strong supranational 
powers. Yet, it is often described as the most powerful human rights organi-
sation in the world (Moravscik 2000). Compared with other international 
organisations, the CoE is characterised by multiple forms of cooperation, an 
inclusive regulatory ideology, and rather ambiguous regulatory politics.  

Intergovernmental, international and transnational cooperation 
The CoE is a classic intergovernmental organisation in the sense that deci-
sions are made by consensus by representatives of the member states’ gov-
ernments. However, the CoE also has some unique features. It oversees a 
vast number of international treaties that penetrate deep into the administra-
tion of justice in member states, and contains a growing number of transna-
tional arenas for discussion, interpretation, and innovation of these treaties. 
The organisation’s activities are carried out on three levels, but the bounda-
ries between the levels are often hard to distinguish. First, is the intergov-
ernmental political cooperation between the governments of the member 
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states, second is the international legal cooperation in the pan-European legal 
area based on the European conventions ratified by the member states, and 
third is the consultative activities of the more or less independent transna-
tional assemblies and professional cooperative bodies that operate within the 
CoE framework.   

The intergovernmental aspect of the CoE is the Committee of Minister 
(CoM), and the CoE summits that make up the decision-making and policy-
making bodies of the organisation. To realise the goals of the organisations, 
the CoM11, takes the formal initiative to start working on new conventions 
and begins cooperation programmes (Benoît-Rohmer and Klebes 2005: 49-
56). Its decisions are prepared and implemented by the Secretariat. The Se-
cretariat is divided into issue-specific directorates and is led by a General 
Secretary. The General Secretary is elected by the Parliamentary Assembly 
of the CoE (PACE), and he/she is, by tradition, a politician (Benoît-Rohmer 
and Klebes 2005: 71-74). 

The international legal area consists of the institutions based on the char-
ters and conventions of the CoE statutes (Benoît-Rohmer and Klebes 2005: 
85). Among the many independent bodies that monitor the charters and con-
ventions are the European Court of Human Rights, the Commissioner for 
Human Rights, and the European Committee for the Prevention of Torture 
(CPT). Together, these bodies form a human rights regime overlapping 
European and national jurisdiction implemented by the member states, su-
pervised by transnational bodies, and ultimately protected by the European 
Court of Human Rights (Moravscik 2000).  

The transnational bodies of the CoE are, primarily, the Parliamentary As-
sembly and the Congress of Local and Regional Authorities of Europe 
(CLRAE), which represent the parliaments and the local authorities of mem-
ber states. The CoE was the first international organisation to include a par-
liamentary assembly, and PACE has a special status among parliamentary 
assemblies (Johansson, Johansson and Melbourn 2006: 72-73). The role of 
PACE and the CLRAE within the CoE structure is only consultative. The 
intention is that they provide forums for discussion and criticism of govern-
ments (Benoît-Rohmer and Klebes 2005: 65-71). There are also a number of 
other independent specialised bodies such as the European Commission for 
Democracy through Law (the Venice Commission), the European Commis-
sion against Racism and Intolerance (ECRI), and the Group of States against 
Corruption (GRECO), as well as professional collaborative bodies and 
standing conferences of lawyers, prosecutors and judges. Most of these bod-
ies were set up during the 1990s. All these bodies devise common ap-
proaches and recommendations about how to interpret the organisation’s 
standards, as well as how to monitor the member states. Some of these are 

                               
11 The CoM consists of members of governments or experienced diplomats, presidency of the 
CoM rotates every six month in alphabetical order. 
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founded in the statutes while others are based on partial agreements that are 
also open to non-members (Benoît-Rohmer and Klebes 2005: 74-79). All the 
different bodies of the CoE act independently from one another without any 
clear hierarchy. PACE does not control the CoM and vice versa. Rather, the 
CoE bodies are supposed to be united by shared values and a shared regula-
tory ideology. 

Inclusive regulatory ideology 
Like many international organisations dealing with human rights, the CoE 
regulatory ideology is full of paradoxes and tensions. Human rights, the rule 
of law, and democracy are inherently contested concepts although they are 
often presented as natural and inherent in all human societies. The CoE’s 
approach has been to include states that claim to share the organisation’s 
values and then sort out the differences later (Benoît-Rohmer and Klebes 
2005: 88-91, Haller 2006: 68-69). The implied ideology of the CoE is to 
simultaneously encourage the development of a European cultural identity 
and cultural diversity (Haller 2006: 75-77). This creates a balancing act. 
European society needs its states for protection, but the states’ activities are 
considered potentially dangerous and need to be regulated. The state appara-
tus in Europe is not supposed to be used as a means to oppress individuals or 
minorities.    

From the beginning, the purpose of the CoE has been to safeguard the 
common values of the members by various means of dialogue. According to 
article 1 of the statutes, the aim of the CoE is to achieve a greater unity be-
tween its members in order to safeguard and realise the members’ common 
ideals and economic and social progress. This should be done by means of 
discussion, agreement over common action in various fields, and the mainte-
nance and further realisation of human rights and fundamental freedoms. In 
this way, the organisation aims to help members to promote, realise, and 
protect the values they already share.  

Because of its regional focus, the regulatory ideology of the organisation 
also has an inbuilt tension of being expansive and exclusive (Pratchett and 
Lowndes 2004: 47-48). It is clear that the values are universal, yet it is also 
claimed that they are inherently European. The basic values are the same as 
those in the United Nations declarations and shared by non-European de-
mocracies such as the USA and Japan (Klebes 1999: 35). However, there are 
some slightly different interpretations. One main difference with the Euro-
pean interpretation is the strong emphasis on the abolition of the death pen-
alty (Haller 2006: 79-99, Fawn 2001). The CoE also has local competition. It 
was the first pan-European organisation, but its significance has been over-
shadowed by the more limited and more integrated European project of the 
European Union (Huber 1999:14). By the end of the Cold War, the CoE 
perceived a challenge from a declining trust in society for traditional repre-
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sentative democracy, as well as increasing competition and overlapping 
competences from the EU. In the 1980s, a number of commissions and con-
ferences began to discuss how to overcome potential new divisions in 
Europe. These activities, among other things, resulted in the recommenda-
tion that the EU should sign the European Convention on Human Rights 
(ECHR) in order to avoid competing competences (Dowrick 1987: 635), and 
in a declaration of the ‘Strasbourg consensus’ to clarify what European de-
mocracy meant (Haller 2006: 150-156).     

To complicate matters, Europe’s geographical borders are not easily dis-
tinguished. The CoE was formed at the beginning of the Cold War and can 
be seen as an ideological counterweight to the Soviet Union. Therefore, the 
CoE values were largely synonymous with Western European values. The 
CoE, however, also had a history of attempting to bridge the East-West gap 
by emphasising a shared cultural identity (Haller 2006: 188-200). In the final 
years of the Cold War, the CoE became an important arena where East and 
West could meet on equal terms. In 1989, Mikhail Gorbachev was invited to 
the CoE and, in a famous speech, suggested uniting the Soviet and the West-
ern European spheres to create a common European ‘house’. This house 
would be founded on the rule of law, human rights, economic liberalism, and 
common cultural identity, but with two social models (Huber 1999: 16, Hal-
ler 2006: 213-214). After Gorbachev’s speech, the CoE rapidly expanded 
eastwards. Hungary and Poland became members in 1990 and, after that, a 
steady stream of applicants arrived. The enlargement actualised the question 
of where Europe’s eastern borders lay, and what the role of the CoE should 
be in the future. The CoE’s solution was to emphasize the geographical 
proximity to another CoE member and the cultural self-identification with 
European values (Benoît-Rohmer and Klebes 2005: 36-37). The European 
values, and what they implied for new members, were then further clarified 
in a series of summits in Vienna in 1993, Strasbourg in 1997 and Warsaw in 
2005. Europe can, thus, be seen as a potentially endlessly expanding sphere 
of rights, and the role of the CoE is to make sure that these rights are pro-
tected by its members.    

Today, the CoE’s main political aims are stated as: to protect human 
rights, pluralist democracy and the rule of law, to promote and develop cul-
tural identity and diversity, to find solutions to the challenges facing Euro-
pean society, and to consolidate democratic stability in Europe by supporting 
political, legislative and constitutional reform.12 Exactly how this is sup-
posed to be carried out is another matter. After the enlargement eastwards, 
the number of applications to the European Court of Human Rights has 
rocketed each year. In 1981 it was below 500, in 1997 it was 5 000, and in 
2006 it had reached 50 000. The Court has been reformed and made more 

                               
12 CoE web portal: The CoE in brief, About the Council of Europe 
http://www.coe.int/T/e/Com/about_coe/ retrieved 23 March 2008 
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efficient, but it was never meant to take over the role of the national courts. 
In 2006, there was a backlog of 90 000 applications.13 This has led to more 
demands to increase the scope of the political instruments of the organisa-
tion.   

, based on harmonisation 
wi

                              

Contested regulatory politics 
Within the CoE, there are different centres of legitimate authority that have 
coexisted since the birth of the organisation, and are reflected in the organi-
sation’s structure. The decision-making power belongs to the member states’ 
governments and no member can be forced to do anything against its will. 
However, the evolution of European law and standards is, to a large extent, 
delegated to the legal supervisory and advisory bodies, and operates inde-
pendently through the interpretation of texts, deliberation of issues, and 
monitoring of practice (Benoît-Rohmer and Klebes 2005: 19). As in the EU, 
the CoE now speaks of a CoE acquis consisting of the sum of these delibera-
tions The interpretation of common European values also takes place in par-
allel on the national level in the member states, for example in parliaments 
and court systems, and this may cause incoherencies and friction. Regarding 
human rights and fundamental freedoms, the European Court of Human 
Rights is the final arbiter, but when consolidation of democratic stability, 
which includes constitutional law and democratic practices, enters the pic-
ture, there is no obvious way to determine how to deal with incoherencies. 
Two basic alternative normative principles can be distinguished in the litera-
ture: either states should engage in blind co-evolution of democratic stan-
dards, based on mutual recognition of a common heritage and equal status, 
or they should engage in regulated co-evolution

th the dynamic standards of a common acquis.  
The traditionalist, blind, co-evolutionary position places the values in a 

distant past. These values should mainly be seen as the cultural heritage 
shared by the original members that can take many different concrete forms. 
Accordingly, every member state has its own civic standards that correspond 
to the historical traditions and social relations of that state (Winkler 2006: 
497). When entering the CoE, these standards ought to be recognised by the 
other members as being created within the mutual European cultural back-
ground. This does not give the organisation, or the other members, the right 
to interfere and judge constitutional changes that occur after membership. A 
proponent of this position is the Austrian law scholar, Günther Winkler 
(2006). According to his analysis, the minimum standard of democracy re-
ferred to in the statutes can only be the principles of the members’ constitu-
tions. The CoE was founded by ten democratic states in 1949, and it was 
their constitutional heritage that the statutes were based on (Winkler 2006: 

 
13 European Court of Human Rights, Annual Report 2006, Strasbourg 2007, page 12-13 
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485). Thus, the minimum standard of democracy should not be established 
by the transnational CoE bodies, and the older members should not have an 
obligation to adapt their constitutions in accordance with any European stan-
dard (Winkler 2006: 490). According to this view, no analogy to the EU can 
be constructed in the CoE’s attempts to standardise democratic practice. The 
CoE is limited by its statutes and international law, and there can be no ac-
quis communautaire of the CoE by virtue of its own competence under 
common law. In Winkler’s opinion, the consequences of such a prospect 
‘would be disastrous; the people of the member states would be legally inca-
pacitated and the Council of Europe would become a permanent watchman 
over the future constitutional reforms of all its member states’ (Winkler 
2006: 491). Yet, Winkler admits there is a lot of uncontrolled activity and 
that the term acquis is frequently used in CoE documents (Winkler 2006: 
53

ponents of the radical position that welcomes and takes the CoE acquis15 as a 

5-536). 
The more radical, regulated, co-evolutionary position is to place European 

values in the future and understand them as an unattainable goal that all 
members ought to strive to reach. The principle guiding this work is the 
principle of the harmonisation of legal standards in Europe, which prescribes 
the active creation of a pan-European transnational civic standard. This col-
lective project is carried out through the making of conventions and resolu-
tions that are then implemented and monitored in the member states. In prin-
ciple, the authority to interpret treaties belongs to the state that accepts it, but 
there are explanatory reports that give general guidance about the boundaries 
of interpretation. There is also a trend towards strengthened legalisation. In 
2000, PACE asked for the creation of a general judicial authority to ensure 
the legal cohesion of CoE standards14. The CoM considered it unnecessary 
and was against giving the task to the European Court of Human Rights, but 
suggested that the Venice Commission might be asked to clarify discrepan-
cies if the need arose (Benoît-Romer and Klebes 2005: 92). The radical posi-
tion embraces the fact that the CoE was developing an acquis on democratic 
standards to guide its members. The British democratic governance scholars, 
Lawrence Prachett and Vivien Lowndes (2004), provide an example of pro-

                               
14 PACE Recommendation 1458 (2000), Towards a uniform interpretation of Council of 
Europe conventions: creation of a general judicial authority, 6 April 2000 
15 The term acquis refers to the established body of knowledge that underpins existing under-
standing in a given area: that which is often taken for granted in day-to-day discussion, the 
principles and knowledge that are conventionally agreed upon around which a consensus has 
been settled. (Prachett and Lowndes 2004: 11-12) First of all, the CoE acquis is produced by 
the proceedings in the three pillars of the CoM, PACE, and the CLRAE. The deliberations in 
the CoE bodies provide interpretation and formal understanding of democracy and issues 
democracies are facing. Once adopted by these bodies, they form part of the acquis.  Sec-
ondly, the acquis is created by reports and general publications by the main bodies but also by 
other elements such as the Venice Commission and GRECO. These publications provide 
understanding of the arguments behind recommendations, resolutions and so on i.e. back-
ground that is not always apparent in formal texts. Thirdly, the acquis is influenced by devel-
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fact. In their opinion, the acquis does not mean that the CoE is responsible 
for democracy in the member states, or that it represents a fixed model of 
democracy. The CoE’s resources to influence the member states are limited 
and its relationship with the development of its members’ institutions is 
complex. What the CoE does is provide an arena in which democratic prac-
tices can be debated and developed. The acquis not only reflects democratic 
ideals but also the realpolitik of pan-European democratic relations and its 
limitations. Democracy is, in this perspective, not to be seen as a tangible 
outcome, but as an incomplete project, continuously under development in 
all nations striving for democracy. According to Prachett and Lowneds, de-
mocracy is ‘a complex of values and principles which interact in different 
ways in various contexts’ (Prachett and Lowndes 2004: 8-10). It is, there-
fore, not possible for the CoE to define general progress towards democracy, 
but it is possible to recognise specific democratic achievements. The 
enlargement of the CoE and the often problematic, democratic transitions in 
the new members has emphasised the question of how safeguarding Euro-
pean values should be carried out.  

4.3 The initiation of PACE monitoring  
After Europe expanded territorially to the east, its boundaries became uncer-
tain and the inclusion of new members increased the caseload of the Court of 
Human Rights. It also put the CoE in direct competition with the EU and 
OSCE, in an attempt to regulate the practices of the new democratic states. 
In order to better understand this dynamic process, it is helpful to look at the 
development of the CoE monitoring procedures. The enlargement to the east 
created a number of new instruments in an attempt to regulate the state prac-
tices of new members and prove that they belonged to the community of 
values. The CoE developed many new types of monitoring. One of these was 
PACE’s monitoring of commitments and obligations. PACE monitoring is 
special in that it is public, temporary, and intended to verify the general fit-
ness of new members.   

Monitoring old and new members  
Most of the activities in the CoE involve some kind of monitoring compli-
ance with European values. However, three types of monitoring can be dis-
tinguished: monitoring treaty obligations, thematic monitoring, and monitor-
ing commitments and obligations.  

                                                                                                                             
opments in the EU, UN, OECD and OSCE. The texts produced by these organisations do not 
form part of the acquis but are still significant to the development of the CoE’s thinking about 
democracy. (Prachett and Lowndes 2004:16-19) 
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Monitoring treaty obligations is carried out by specific bodies whose aim 
is to monitor the implementation and compliance with certain treaties. The 
European Charter of Local Self-Government (ECLSG), the Framework 
Convention for the Protection of National Minorities (FCPNM), the Euro-
pean Charter for Regional or Minority Languages (ECRML), and the Euro-
pean Convention for the Prevention of Torture and Inhuman or Degrading 
Treatment or Punishment (CPT) all have their own monitoring systems. This 
kind of monitoring is often made in cooperation with the members and is not 
a public process unless the members wish this to be the case. When ratifying 
a treaty, the members can often also specify what they want to sign on to 
(Benoît-Rohmer and Klebes 2005:88-91, Haller 2006: 68-69). The monitor-
ing is, however, performed on a regular basis and continues indefinitely  

Thematic monitoring was created in 1994, and is part of the CoM’s moni-
toring mechanism. In this procedure, the CoM selects specific general 
themes, such as freedom of expression, on which all the members are moni-
tored. The process helps the members compare one another’s standards 
within the selected theme and it may be used to focus the CoE’s assistance 
activities. Thematic monitoring is not public and it is temporary in that it 
shifts themes on a regular basis (Benoît-Rohmer and Klebes 2005:123-124).  

The monitoring of commitments and obligations is primarily directed at 
new members and is connected to specific requirements for entry that are 
negotiated between the CoE and the applicant members. Unlike in the EU, 
the CoE membership requirements are supposed to be fulfilled after admis-
sion. Post-accession monitoring is performed by PACE, is public, and con-
cerns both general and country-specific requirements (Benoît-Rohmer and 
Klebes 2005: 116-121). It is also both a temporary process and open-ended. 
PACE opens the process and is eventually supposed to close it, but there is a 
possibility to extend the scope and the period of monitoring indefinitely. The 
exact form is not fixed and, using EU terminology, the procedure has been 
described as sui generis.        

PACE monitoring of commitments as a temporary solution 
The PACE monitoring procedure can be seen as an unintended consequence 
of the CoE’s enlargement. According to the statutes, PACE has no role in the 
admission process, but since the admission of West Germany in 1949, it has 
been the custom to ask PACE for an opinion before admitting a new member 
(Winkler 1995: 150-151). With the inclusion of new members from southern 
Europe in the 1960s and 1970s, PACE also began to include terms that it 
required to be accomplished after admission, but without any means of veri-
fication (Winkler 1995: 152-153). Thus, when the first Eastern European 
members were admitted, no formal monitoring procedure existed.   

A form of verification, by monitoring how well commitments and obliga-
tions were honoured, was invented as a result of both the new members’ 
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concern for minorities in other countries and a lack of trust in the CoE’s 
ability to protect minority rights. The lack of confidence in the CoE began 
when the newly admitted member, Estonia, failed to carry out its promised 
measures to protect the political rights of non-citizens (Winkler 1995: 157-
161). As the CoE had shown, it could not protect minorities in the new 
member states. Hungary then threatened to block the admission of Slovakia 
unless the rights of the Hungarian minority in Slovakia could be guaranteed. 
The solution was that PACE ordered its Committee of Legal Affairs and 
Human Rights to verify that Slovakia had fulfilled its commitments and ob-
ligations after accession, and reported this to PACE. This order, known as 
the ‘Halonen Order’, after its drafter, became the corner stone of the devel-
opment of the monitoring procedure (Winkler 1995: 162-163, Benoît-
Rohmer and Klebes 2005: 119-120). 

In turn, the monitoring procedure brought with it tensions between old 
and new members and the new members felt unjustly treated and singled out 
for supervision and public scrutiny. The response from PACE was an addi-
tional resolution that further increased the mandate of the monitoring proce-
dure to, theoretically, cover all members. In this resolution, a distinction was 
made between commitments and obligations. Commitments were made upon 
entry by new members to carry out specific reforms, whereas obligations 
referred to the general respect for the values enshrined in the statutes that 
applied to all members all the time (Benoît-Rohmer and Klebes 2005: 119-
120, Winkler 1995: 165-166, Winkler 2006: 399). Thus, PACE could theo-
retically open a monitoring process on any member, or open new issues in 
ongoing processes, if there was reason to believe the obligations were not 
being honoured.  

PACE monitoring of commitments as an institutionalised 
practice 
The PACE monitoring procedure experienced growing formalisation. The 
standard procedure until 1997 was a pre-accession visit by legal experts and 
an election observation to assess legal and democratic compatibility. The 
Committee of Political Affairs then formulated an opinion and the Commit-
tee of Legal Affairs and Human Rights added a report (Benoît-Rohmer and 
Klebes 2005:119-120, Winkler 2006: 411). The opinion included a list of the 
commitments made on the basis of the findings. This list became the basis 
for the relationship during the monitoring process. The fulfilment of the list 
was monitored, after some time a debate was held, and monitoring was re-
placed by a less formal and public post-monitoring phase. Over time, many 
of the processes became more long-term relationships involving democratic 
assistance, and a specific Monitoring Committee took over the responsibility 
of the procedure in 1997. Since then, PACE assesses and modifies the pro-
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cedure on an annual basis in order to adapt it to the concerns and problems 
that arise.   

There is a radical and traditional interpretation of the scope of the proce-
dure within PACE and the binding force of the commitments can be ques-
tioned. PACE is not a legal entity and cannot formally make agreements 
with states. Commitments are, thus, only binding on the basis of an invita-
tion by the CoM to the applicant state, as only the CoM can act on behalf of 
the CoE. It is, however, recognised that acceptance of the terms of the 
CoM’s invitation implies acceptance of the requirements later developed in 
PACE (Benoît-Rohmer Klebes 2005: 121-122). In addition, the rules of 
PACE’s monitoring procedures do not have a base in the statutes, but in the 
summit declarations of 1993 and 1997 and further PACE resolutions. Within 
the interrelations between PACE, the PACE Bureau, and the responsible 
committees, new concepts have been created based on petitions, resolutions, 
reports, and regulations. PACE’s own rules of procedure provide the legal 
basis for this on-going development of procedure (Winkler 2006: 477-481).  

Since monitoring started, the list of conditions for membership has tended 
to grow. The prime condition is the firm intention and declared willingness 
to sign the ECHR and to accept the judgments of the European Court of 
Human Rights. In 1994, an essential condition of membership was added: 
the abolition of the death penalty by immediately halting executions and 
signing protocol six of the ECHR within three years (Haller 2006: 94-95). 
The signing and ratification of a number of European conventions on human 
and minority rights has been added to this list. The current standard is the 
CPT, the European Social Charter (ESC), the ECLSG, the ECRML, the 
FCPNM, and a number of conventions on trans-frontier cooperation on 
criminal matters. Otherwise, the list depends on the shortcomings noted by 
PACE (Benoît -Rohmer Klebes 2005:118-119).   

To become a European state, thus, implies accepting certain political and 
moral commitments and obligations. Being a member of the CoE does not 
imply subordination to a common decision-making or policymaking process, 
but it places certain responsibilities on the state vis-à-vis its subjects. 

4.4 The consequences for Ukraine of accepting 
European community values 
When Ukraine applied for membership of the CoE, it voluntarily accepted to 
be a part of its regulatory regime. To the people of Ukraine, this meant that 
they belonged to European society and the Ukrainian state was their vehicle 
to realise collective self-determination within the limits of the community’s 
rules. The requirements of membership can be described as legal harmonisa-
tion to fit into the CoE system. In the case of Ukraine, this harmonisation has 
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run into problems and, over ten years after membership, many of the re-
quirements remained unfulfilled. In order to goad Ukraine into compliance, 
the CoE actors intervened, publicly criticised, and threatened the new mem-
ber with exclusion from the community. This led to cycles of reoccurring 
crises in the relationship, created by the monitoring procedure. 

The requirements of the CoE system 
Membership involved a commitment to conduct state affairs according to the 
European ideological consensus on human rights. The monitoring process 
was a system to verify the transformation of the Ukrainian SSR to a fully-
fledged European style liberal democracy that was to be aspired to. Inclusion 
in the CoE gave individuals and legal entities the right to challenge the state 
on a European level if their rights were not respected. The functioning of the 
European system for human rights protection required a functioning legal 
and political-administrative system at the domestic level. When Ukraine 
became a member, it accepted being subject to the monitoring procedure 
until it had fulfilled its commitments and was accepted as a fully functioning 
member of the system. This implied harmonisation of legal rights, reform of 
the judicial system and consolidation of the political system.  

Legal harmonisation meant that the legally protected human and minority 
rights at national and international level needed to be coordinated. States 
harmonise by signing and ratifying treaties and then adapting their legisla-
tion accordingly, so that there are no incoherencies in the European human 
rights order. If human rights were not harmonised there would be no point in 
having a supranational tribunal.  

Reform of the judicial system is closely connected with legal harmonisa-
tion. In order for harmonised laws to have an effect in practice, the judicial 
arm has to be efficient and work according to the rule of law. Domestic 
courts should be able to anticipate the judgements of the European Court of 
Human Rights in most cases rather than preparing cases for the higher level. 
If the judiciary at the domestic level cannot handle cases, or systematically 
interprets laws in different ways, the system suffers. The judiciaries of 
Europe also harmonise at the professional level by creating a common per-
ception of how to implement European law.  

Consolidation of the political system meant that the political and adminis-
trative systems had to function according to the principles of pluralist de-
mocracy. Otherwise, the survival of the European system in Ukraine was in 
danger in the long run. This meant the acceptance of a limited form of politi-
cal authority. The legislative and executive organisations had to respect the 
independence of the judiciary, the rule of law and human rights, and not 
systematically undermine them in practice or in form.  
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The state of fulfilment of the requirements 
After ten years of membership, Ukraine constitutes a problem for the CoE’s 
human rights regime. Ukraine ranks highly among the states that produce the 
largest number of complaints to the European Court of Human Rights. In 
2006, Ukraine was the focus of the third highest number of judgements in 
the Court and belonged to a group of eight states that produced 70% of the 
Court’s caseload. 16 Legal harmonisation, judicial reform, and democratic 
consolidation cannot be described as having been successfully achieved.   

Harmonisation of the legal system, however, has not been a total failure. 
The main success has been the constitutional reform of 1996. This document 
put all the required civil and human rights in place. The implementation of 
the rights in practice, however, still leaves much to be desired. Ukraine has 
also had problems with signing, ratifying and implementing European trea-
ties. Initially, Ukraine behaved exemplarily and signed the ECHR and the 
minority rights conventions. However, they experienced problems signing 
the protocols abolishing the death penalty and ratification of the ECMRL. 
After protracted legal battles in Ukraine and with pressure from the interna-
tional community, the death penalty was abolished in 2000 but the ECMRL 
was not ratified until 2005. There have also been problems with the imple-
mentation of the ECLSG. In 2005, Ukraine was chastised for being one of 
the members with the smallest collection of signed and ratified European 
treaties.  

Reform of the judicial system is still at an unfinished stage. A sweeping 
judicial reform, intended to create a European style judicial system, was not 
implemented until 2001. There is also the remaining problem of the GPO, 
which the CoE considers as too powerful, but which has, so far, successfully 
resisted reform. The judicial system also has problems in practice. Ukraine’s 
courts and judges are considered weak, lacking independence and suffering 
from corruption. Competing court rulings often lead to endless legal contes-
tation. Nonetheless, both the Supreme Court and the Constitutional Court 
have been important in the political process as arbitrators in cases of crisis.   

Consolidation of the political system is also far from fully accomplished. 
There may be a high degree of political pluralism, but there is no established 
party system or a fully respected constitutional order. Constitutional politics 
have been a constant factor in Ukraine, as have contested election results and 
repeated and extra elections. The political struggle has undermined the rule 
of law and there is a persistent belief among political leaders in the idea of 
unity of power and a strong executive that can run the country in the same 
way as a CEO runs a business firm.  

The CoE monitors have observed the implementation of the reforms and 
made attempts to influence, advise and guide the new member.    

                               
16 European Court of Human Rights, Annual report 2006, Strasbourg, 2007, page 13 
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Five periods of the monitoring process 
A first glimpse of the monitoring process can be had by looking at the major 
interventions in the process by the main CoE bodies involved: PACE the 
CLRAE and the CoM. 

PACE started the formal monitoring process by presenting a formal opin-
ion in 1995. This was followed by two debates in 1997 and 1998 about the 
continued use of the death penalty in Ukraine. The PACE monitoring com-
mittee was created in late 1997 and between then and 2005 had initiated nine 
debates on Ukraine. Debates about the progress of Ukraine’s fulfilment of 
commitments and obligations were held every other year. In 1999 and 2001, 
the debates also generated follow-up debates as the results were unsatisfac-
tory, but in 2003 and 2005 only one was needed. The monitoring committee 
also initiated urgent debates on three occasions during the period: in 2000 
about the reform of the institutions, in 2001 about freedom of expression and 
the functioning of parliamentary democracy, and in 2004 about the political 
crisis in Ukraine.  

The CLRAE became directly involved in monitoring when Ukraine, as 
part of its commitments, ratified the ECLSG. The CLRAE held two debates 
about local and regional democracy in Ukraine: one after the ECLSG ratifi-
cation in 1998 and one in 2001.  

After welcoming Ukraine as a member in 1992 and delegating the issue to 
the PACE, the CoM directly intervened in the process on two occasions. The 
first time was in 2001. The CoM decided that additional measures needed to 
be taken in the case of Ukraine and ordered the Secretariat to conduct an 
assistance and information mission to assess the progress of reform. The 
second time was in late 2003 when, again, the Secretariat was asked to con-
duct an information and assistance mission in anticipation of the presidential 
election in 2004.    

Thus, public scrutiny of activities by the CoE had escalated since moni-
toring began and had developed into a more and more complex process of 
communication involving an increasing number of actors.  

 
 

Table 2 Instances of public intervention by CoE actors in the monitoring process 
 1992 1993 1994 1995 1996 1997 1998 1999 2000 2001 2002 2003 2004 2005 
PACE    X  X X XX X XXX  X X X 
CLRAE       X   X     
CoM X         X  X   
Source: Author’s analysis 

The monitoring procedure sat in motion a process of communication that, 
twelve years later, was still going on. The process of communication be-
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tween the Council of Europe and Ukraine can be broken down into periods 
beginning with a destabilising event and ending with a stabilising event. 
Between these events is a communicative struggle about whether or not 
Ukraine had fulfilled its commitments and obligations. The destabilising 
events were events that were framed as challenges to the stability of Euro-
pean values that needed some action and, thus, created communicative ac-
tivities to stabilise the relationship.  

The communication took place with varying degrees of publicity and with 
several ways of exerting influence. The traditional and most common type of 
interaction was in the form of a dialogue. This meant discussing the progress 
of fulfilment of commitments with the Ukrainian authorities at various lev-
els. A more public form of dialogue and critique was the public debate. This 
meant openly debating the progress of fulfilment of commitments in PACE 
and morally criticising Ukraine, by making public statements and public 
reports about the failure to live up to expected standards. The most coercive 
means of communication was threatening exclusion. This meant threatening 
to sanction Ukraine by removing its credentials as a member of PACE. Sta-
bilising events were when signs were given such as withdrawing threats and 
declaring progress that confirmed that the situation had normalised. By iden-
tifying these stabilising and destabilising events, five periods can be distin-
guished in the Ukrainian monitoring process: 1992–6, 1996–2000, 2000–1, 
2001–3, and 2003–5.   

In the first period, between 1992 and 1996, the controversy regarded the 
terms of membership. In 1992, Ukraine applied for membership and the 
terms for accession were established in 1995 in the PACE opinion about 
membership. Thus, non-membership status was ended and Ukraine agreed to 
make reforms and be monitored. When a new constitution that protected all 
European values was enacted on schedule in 1996, Ukraine confirmed its 
commitment to European values.   

In the second period, between 1996 and 2000, the main controversy was 
Ukraine’s non-compliance with formal commitments. Even though the con-
stitution and most of the required conventions were adopted, many other 
commitments were not. Ukraine’s failure to abolish the death penalty led to a 
series of debates and the threat of sanctions between 1996 and 1998, and 
when the first and second reports on Ukraine’s progress were debated in 
January and September 1999, new threats were made. The threat of sanctions 
was eventually lifted by the PACE Bureau in early 2000. 

In the third period, between 2000 and 2001, a new controversy emerged 
regarding the political climate and alleged tendencies of authoritarianism in 
Ukraine. PACE first held a debate on the constitutional referendum in 
Ukraine in April 2000, and again threatened Ukraine with exclusion. This 
was followed by a debate in 2001 about freedom of expression and the func-
tioning of democracy, after which Ukraine promised to reform its regulation 
of the media. A few months later, the threat of sanctions was used again as 
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old commitments were not implemented. This time, the threat of sanctions 
was lifted when the CoM intervened and new cooperation plans were 
worked out with Ukraine.  

In the fourth period, between 2001 and 2003, the controversy related to 
the implementation of legislation in practice, and the Monitoring Committee 
and the Ukrainian delegation disagreed on how to assess the level of pro-
gress. In the debate in September 2001, PACE resolved, against the recom-
mendation of the Monitoring Committee, to consider ending monitoring in 
2002. In the following years, new reports about problems in Ukraine 
emerged and the first judgements in the European Court of Human Rights 
were passed against Ukraine. After the report in 2003, it was agreed to con-
tinue the monitoring process. 

In the fifth period, between 2004 and 2005, there was renewed contro-
versy regarding the political climate. PACE held an urgent debate in early 
2004 about the political crisis in Ukraine, and this resulted in a new threat of 
exclusion. After the change in government in Ukraine, the relationship was 
stabilised by a PACE resolution in 2005 that signalled an end to monitoring 
if free and fair parliamentary elections were held.  

By describing the significant events in the process, a general picture of 
the development emerges. The next step is to examine the individual periods 
and analyse the dynamics inside the process. 
Table 3 Description of the events of Ukraine’s monitoring process 

 1992–6 1996–2000 2000–1 2001–3 2004–5 
Destabilisation Request for 

membership 
Alleged 
non-
compliance  

Alleged 
political 
crisis in 
Ukraine 

Alleged 
non-
compliance  

Alleged 
political 
crisis in 
Ukraine 

Influencing 
measures 

Dialogue, 
debate, and 
promise of 
inclusion 

Dialogue, 
debate, and 
threats of 
exclusion 

Dialogue, 
debate, and 
threats of 
exclusion 

Dialogue 
and debate  

Dialogue, 
debate, and 
threats of 
exclusion 

Stabilisation Agreement 
between 
PACE and 
Ukraine 

Decision by 
PACE 
Bureau 

Intervention 
by the CoM 

Resolution 
by PACE 
 

Resolution 
by PACE 

Source: Author’s analysis  
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5 The accession period 

5.1 Transforming the relationship during a turbulent 
time in Europe 
In the first period of the monitoring process, the terms for Ukraine’s inclu-
sion in the CoE were determined. Two events, one in July 1992 and the other 
in June 1996, delimit the period. The starting event was when Ukraine ap-
plied for membership, and the ending event was when the new Ukrainian 
constitution was approved, signifying the honouring of the most significant 
membership commitments. 

The period 1992–6 in Ukraine was dominated, on the one hand, by one of 
the worst cases of decline in economic living standards in history, and on the 
other hand, by a struggle between nationalists and left-wing forces to define 
the new state, determine its place in Europe, and the rights of its citizens. 
The CoE, meanwhile, experienced a dramatic eastern expansion and devel-
oped new means of securing democracy and human rights in the new mem-
ber states.  

The purpose of this chapter is to analyse how Ukraine’s move from non-
member status to member status affected the terms of the monitoring proc-
ess. Four stages of this development during the period will be described: 1) 
how the new relationship was established, 2) how the dialogue about the 
realisation of membership requirements began, 3) how the terms of the rela-
tionship were stabilised by the monitoring agreement, and 4) how Ukraine 
continued to reform under CoE supervision after accession. The develop-
ment of the process will then be analysed to determine the actors, issues and 
activities in the regulatory space, and the mechanisms that influenced the 
development of this process. 

5.2 The new relationship is established 
Ukraine’s application for membership in the CoE can be seen in the perspec-
tive of a newcomer’s struggle to gain acceptance in the European community 
of states. Ukraine emerged as a member of the international community on 
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25 December 1991. Already in August, the parliament of Ukraine had de-
clared independence. The new status was confirmed by a referendum in De-
cember that also coincided with electing Leonid Kravchuk as Ukraine’s first 
president. It was, however, not until the formal break up of the Soviet Union 
that the rest of the world recognised Ukraine as a sovereign state. Ukraine 
had inherited a large nuclear stockpile, and a strategic infrastructure includ-
ing gas pipelines and harbours from the Soviet Union, as well as potential 
environmental disasters such as the Chernobyl power plant. In the eyes of 
the international community, it was considered as vital to regional security 
that Ukraine remained a stable and politically reliable place. As part of the 
process of establishing itself in the world, Ukraine applied for membership 
in a range of international and regional organisations and treaties that 
showed its commitment to Western values. After joining the OSCE, and 
signing the Helsinki Final Act and the Charter of Paris, Ukraine applied for 
membership of the CoE in July 1992. The CoE was, at the time, flooded with 
requests for membership from the former Eastern block states and Ukraine 
was one of many applicants.  

Ukraine becomes a candidate state 
Ukraine became an official candidate country in September 1992. The CoM 
made a resolution stating that it had formed a consensus about admitting 
Ukraine providing membership criteria were satisfied. The CoM also prom-
ised to assist Ukraine in its transition to democracy and in the fulfilment of 
the membership requirements.17 According to standard procedure, PACE 
was delegated the task of forming an opinion about Ukraine’s membership 
and the Ukrainian parliament was granted guest status.18 The fundamental 
condition for membership was to accept and respect the so-called European 
values that all members of the CoE shared. In its application for member-
ship, Ukraine declared its willingness to respect the principles expressed in 
article 3 of the CoE statutes, become a party of the European Charter for 
Human Rights and accept the compulsory jurisdiction of the European Court 
for Human Rights.19 The principles of article 3 are the foundation of the 
codification of European values. Article 3 of the statutes refers to the obliga-
tion to respect the rule of law and human rights and to contribute to the reali-
sation of the aim of the CoE. The aim is defined in article 1 as safeguarding 
and realising the ideals and principles that are a common European heritage. 
These ideals are defined in the preamble as the spiritual and moral values 
that are the common heritage of the peoples of Europe. These form the basis 

                               
17 CM Resolution (92) 29, On Ukraine, 23 September 1992 
18 PACE Doc. 6681, On the accession of Ukraine to the Council of Europe, request for an 
opinion from the CoM to PACE, 28 September 1992 
19 CM Resolution (92) 29, On Ukraine, 23 September 1992 
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of all genuine democracy and are the true source of individual freedom, po-
litical liberty and the rule of law.20 

The Vienna Summit clarifies the membership requirements  
The enlargement of the CoE prompted the member states to further clarify 
what the spiritual and moral values meant in relation to membership re-
quirements. In October 1993, the CoE’s first summit was held in Vienna, 
and focused on securing the integration of the new members and candidates. 
The final declaration of the summit provided a start to identifying the mean-
ing of European values and the values that threatened the hope of European 
democratic security. 

The European values were made concrete by reference to four main be-
liefs: the commitment to pluralist, parliamentary democracy; human rights; 
the rule of law; and cultural plurality. The identified threats that should not 
be allowed to destroy the future of Europe were gathered from the common 
negative experience of Europe’s history: territorial ambitions, spheres of 
influence, aggressive nationalism, intolerance and totalitarian ideologies. 
The CoE’s accession procedure was described as a means of securing the 
hope of a democratic future, and a number of decisive criteria for member-
ship were listed. The criteria were made in the form of a minimum model of 
the characteristics of the political-legal system that had to be fulfilled by 
member states. The summit also promised to assist the new members and 
adapt the cooperation measures to fit their needs.21  

The concrete minimum requirements for new members listed in the final 
declaration, can be summarized in four basic points clarifying what member-
ship meant. 

 
• The legal system and institutions should be brought in line with the 

principles of democracy, the rule of law, and respect for human 
rights.  

• The people’s representatives must be chosen by free and fair elec-
tions with universal suffrage.  

• Freedom of expression for the public and for the media, protection 
of minorities and respect for international law must be guaranteed.  

• The ECHR and its supervisory machinery must be accepted.  

The next step in the process for Ukraine and the CoE was to come to an 
agreement about the fulfilment of these criteria in reality.  

                               
20 Council of Europe treaty 001, Statute of the Council of Europe, London, 5 May 1949 
21 Council of Europe Vienna Summit, Final Declaration, Vienna, 9 October 1993 
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5.3 The dialogue about the realisation of membership 
requirements begins 
Between 1993 and 1995, a number of CoE bodies were engaged in dialogue 
with counterparts in Ukraine to investigate the problems and come up with 
solutions that would enable the requirements of membership to be fulfilled. 
This was a tumultuous time in Ukraine’s history. Independence had brought 
with it hyperinflation and a dramatic drop in living standards. President 
Kravchuk was under pressure from the International Monetary Fund (IMF) 
and the World Bank demanding economic reforms, and from a parliament 
dominated by communists resisting change. Ukraine also experienced the 
beginning of regional separatism in Crimea. Due to the mounting problems, 
the Kravchuk presidency was brought to a premature end. After strikes by 
coal miners in Donetsk, early elections for parliament and the presidency 
were held in March and June 1994. In the presidential election, Kravchuk 
lost power to the previous Prime Minister, Leonid Kuchma. However, the 
new president still had to compete with a fragmented parliament. Ukraine 
was, to a large extent, unreformed and still had the 1978 constitution from 
the UkrSSR, which had been amended to allow for liberal democracy. The 
concern of the CoE was to safeguard the real transformation of the political 
legal system and included action by the Secretariat, the Venice Commission, 
PACE and the CLRAE.  

The Secretariat establishes ties with Ukraine 
Securing European values meant transforming the formal rules and thinking 
of the old Soviet judicial system that was in place in Ukraine. The role of the 
Secretariat was to assist with legal reforms and train the administration in 
how to implement human rights and the rule of law, in practice. The CoE 
had designed a number of programmes, called ADACS activities22, which 
were intended to assist the new East and Central European members to con-
solidate democratic transition. From 1993 to 1995, these programmes cov-
ered the cooperation with Ukraine. The activities were carried out through 
meetings, study visits, workshops, and seminars.23 

The Secretariat’s activities were broad in scope and mostly dealt with in-
forming and familiarising Ukrainian professionals with how to apply Euro-
pean standards and rules. Training covered how to write laws and how laws 
should be implemented. It was mainly directed at assisting the judicial 
sphere and also at developing local democracy. The Police, judges, the Min-
istry of Justice, and the prison administration were targeted. The projects 

                               
22 Activities for the Development and Consolidation of Democratic Stability 
23 UNDP (1994) List of donor activities in Ukraine 1991-1995. 
www.undp.org/rbec/dgp/ukraine.htm retrieved on 29 January 2006 
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ranged from law drafting practices and the development of a new criminal 
code, to providing training about the application of human rights standards 
in law enforcement.24 The CoE Secretariat had no permanent presence in 
Ukraine but in 1995 an information office was created in cooperation with a 
Soros-funded, Ukrainian, non-governmental organisation called the Ukrain-
ian Legal Foundation.25 The information office translated documents into 
Ukrainian, built up a human rights library, and assisted CoE personnel visit-
ing Kyiv.26  

The Venice Commission advises about drafting the constitution 
Bringing the judicial system in line with European values also required a 
constitutional foundation. The Council of Europe’s Venice Commission had 
been especially created to provide constitutional law expertise in the transi-
tion process of Eastern and Central Europe. In the case of Ukraine, the role 
of the Venice Commission was to guide and comment on the constitutional 
drafting process. The Venice Commission provided opinions and comments 
to Ukraine from 1993 onwards. 27 

Since independence, Ukraine had been engaged in a political and ideo-
logical struggle to legally define the new state in a new written constitution. 
Left-wing and right-wing politicians were divided over issues such as the 
definition of the Ukrainian nation, and the continuation of the socialist ideals 
in Ukraine. In spite of numerous attempts, President Kravchuk had been 
unable to unite the constitutional commission to produce a common draft to 
be considered by parliament. In 1994, newly elected President Kuchma re-
started the constitutional process. By threatening a referendum, he managed 
to break the deadlock and in 1995 created a basic mini-constitution called 
the Constitutional Agreement. The agreement clarified some basic principles 
and envisaged a full constitution within one year. 

The comments by the Venice Commission about the early Ukrainian con-
stitutional drafts focused on the inconsistencies of the constitutional drafts 
with European standards. The drafts produced by the constitutional commis-
sion were based on compromises and, therefore, reflected the state of compe-
tition between the presidency and the parliament. Thus, the uncertainty con-
cerning political authority was transformed into uncertainty concerning legal 
authority. Often the institutional solutions in the drafts attempted to combine 

                               
24. UNDP (1994) List of donor activities in Ukraine 1991-1995. 
www.undp.org/rbec/dgp/ukraine.htm retrieved on 29 January 2006 
25 Ukrainian Legal Foundation (1999) Annual report 1999. Special issue, Legal News, No 3 
(39), p 1-2 
26 ibid., p 9 
27 Documents available at Venice Commission website 
http://www.venice.coe.int/site/dynamics/N_Country_ef.asp?C=47&L=E, retrieved 12 March 
2008 
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elements from different Western models with Soviet traditions. The mixing 
of models was considered a difficult project by European observers. The 
Venice Commission recommended that the Ukrainians choose either a presi-
dential or a parliamentary model and, in any case, create a strong and inde-
pendent judiciary, including a Constitutional Court that could settle future 
disputes. The compromises also, in the mind of the Venice Commission, 
produced an ambiguous and unclear codification of the principles for the 
protection of human rights, minorities and local self-government. The rec-
ommendation was a clarification of rights and principles according to Euro-
pean standards, such as the ECHR.28 Models from the experts’ own home 
countries were sometimes suggested for more concrete issues.29 The role of 
the GPO in relation to the independence of the judiciary was considered as 
especially problematic. In the drafts, the GPO was still supposed to function 
as state prosecutor, as well as to protect human rights and oversee the law as 
in the Soviet tradition. The GPO, the courts, and the envisioned parliamen-
tary human rights ombudsman, would, in this way, share the role of super-
vising the law, and this risked undermining the independence of the judici-
ary.30  

The Constitutional Agreement in 1995 produced hopes that a stable con-
stitutional order could finally be created and that the ambiguity deriving 
from the unclear legitimacy of the 1978 constitution could be overcome. The 
Venice Commissions, therefore, welcomed the agreement as a civilised solu-
tion to the problem of transition during confrontational political conditions, 
although its content was still seen as problematic. The flaws of the agree-
ment in relation to European values could, in the Venice Commission’s 
opinion, be made up for by the ratification of international treaties.31 For the 
future constitution, four recommendations, all directed at insulating the legal 
domain from damaging political influence, were given: a human rights chap-
ter in conformity with international standards, independence for the courts in 
supervision of the law, reduced powers for the GPO, and strong barriers 
against any of the branches of government having the ability to change the 
constitution on its own.32  

                               
28 CDL(1993)042e-restr, Meeting on the draft constitution of Ukraine (Kiev, 31 May – 2 June 
1993), secretariat memorandum, 25 June 1993, para. 5 
29 for example: Swedish legislation of freedom of information CDL (1993)003f-restr, Obser-
vations sur le projet de constitutiuon de l’Ukraine par M. Hans Ragnemalm (Suède), 25 
January 1993, para. 3, and Italian constitutional provisions for the regulation of private eco-
nomic activity, CDL(1993)027e-restr, Comments on the draft Constitution of Ukraine by 
Prof. Sergio Bartole (Italy), 10 May 1993 
30 CDL(1993)042e-restr, Meeting on the draft constitution of Ukraine (Kiev, 31 May – 2 June 
1993), secretariat memorandum, 25 June 1993, para. 5  
CDL(1995)040e-restr, Opinion on the present constitutional situation in Ukraine following 
the adoption of the Constitutional Agreement between the Supreme Rada of Ukraine and the 
President of Ukraine, 11 September 1995, para. 8 
32 ibid., conclusion  
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PACE witnesses the transformation of laws and democratic 
practices 
Before Ukraine could join the CoE, the actual result of the transformation 
needed to be verified. The role of PACE was to assess the reforms and pro-
vide an opinion about Ukraine’s readiness to join the CoE. This was done by 
a legal compatibility assessment by two judicial experts, and an assessment 
of the democratic quality of elections performed by a team of parliamentari-
ans. The ad hoc committee of PACE parliamentarians that observed the par-
liamentary elections in March 1994, found them to be free and fair,33 and the 
experts from the European Court and the European Commission of Human 
Rights, who visited Ukraine in February and December 1994, declared that 
Ukraine was making ‘spectacular progress’ in bringing the constitution and 
legislation in line with European standards.34 The reports noticed severe 
problems, in comparison with older member states, but the enthusiasm for 
democratic reform outweighed the doubts of the observers. Both the election 
and the progress of reforms were, given the circumstances, described as suc-
cessful. 

With regard to the election, it was the people’s determination to exercise 
their right to vote, regardless of the difficult conditions, that made an im-
pression. The organisation of elections in Ukraine did not resemble anything 
that existed in the old member states. The party system was fragmented and 
the majority of candidates was nominated by individuals or workers’ collec-
tives, as in Soviet times. The observers also noted that the press was timid 
and that the electoral law seemed to have been consciously designed not to 
work.35 However, it was emphasized that elections were carried out in a time 
of economic and energy crisis that threatened the integrity of the country. 
Still, elections with a high turnout were conducted in a well-organised, com-
petent way, well observed by the political parties, and with only few inci-
dents and irregularities reported.36 

With regard to legal compatibility, it was the political commitment to re-
form that convinced the experts. A wide range of changes intended to trans-
form the judicial system, were being prepared in Ukraine. The GPO and the 
Ministry of the Interior were to release control of protecting human rights to 
the courts, entirely new legal codes were being drawn up, and new habits 

                               
33 PACE Doc. 7080, On the parliamentary elections in Ukraine, information report addendum 
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and practices were being developed in the administration of justice. The 
control of the law was, according to the experts, still in the hands of politi-
cians, rather than in the hands of the legal profession, but the main compo-
nents of democracy were in place, and the commitment to reform existed. 
Therefore, the experts’ report recommended CoE membership, so that the 
reforms could continue.37  

The CLRAE discusses local self government 
European values also had a local democracy dimension. The CLRAE had 
had its status strengthened in the Vienna Summit Final Declaration,38 and 
establishing genuine local self-government was considered as an important 
aspect in realising European values. As a response to this, the CLRAE began 
monitoring local elections and making reports about the situation of local 
democracy in the applicant states. Monitoring local democracy in Ukraine 
began in 1994 and included election observation, locating Ukrainian local 
government associations, organising these organisations into wider European 
structures, and discussing and comparing local self-government ideas.  

The CLRAE met with some initial problems with the infrastructure of co-
operation. When the CLRAE election observation team arrived in June 1994, 
the Ukrainian hosts had not prepared for its arrival, and the mission had to be 
improvised with the help of the American NGO that was assisting the 
Ukrainians in organising the elections.39 The CLRAE also had some prob-
lems in finding a viable local organisation to cooperate with. The CLRAE 
representatives were nominated by national and local government associa-
tions in member states, and it was unclear which organisations to cooperate 
with in Ukraine. The CLRAE made contact with at least four organisations 
of different sizes, ideology, and approach, none of which organised all local 
authorities in the country.40 In March 1995, a conference was organised to 
compare the state of local government in Ukraine with that in the rest of 
Europe, and this was followed by further visits to Kyiv later that year.41  

The CLRAE assessment for the future of local self-government was posi-
tive but with some reservations. Local elections were found to be confusing 
both to the electorate and to the observers, and local issues had been over-
shadowed by the national election. However, no serious fraud was found, 
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and complementing local councils with directly elected mayors had strength-
ened the local dimension.42 The organisation of local government was still 
unreformed, but the principles of local self-government were accepted in the 
Constitutional Agreement, and could serve as a basis for future reforms. 
However, the future of regional self-government was an open question, and 
there was political disagreement in Ukraine about how strong local auton-
omy ought to be.43   

5.4 The terms of the relationship stabilise 
The final part of the accession was the stabilisation of the relationship be-
tween the CoE and Ukraine by means of a making a formal political agree-
ment about the terms of membership. The agreement was included in 
PACE’s formal opinion to the CoM about Ukraine’s request for CoE mem-
bership. Three PACE committees were involved in formulating the opinion: 
the Committee on Political Affairs, the Committee on Legal Affairs and 
Human Rights, and the Committee on Relations with Non-member European 
States.44 On the Ukrainian side, a special CoE accession committee contain-
ing representatives from the government and parliament was set up for the 
PACE committees to interact with.45 The reports from the committees were 
then debated and, after the opinion was approved, Ukraine became a member 
of the CoE.  

PACE committees assess Ukraine’s progress 
The method for assessing Ukraine’s fitness to join involved a dialogue with 
the Ukrainians and a kind of competition between the committees. The three 
committees had a clear hierarchy. It was the Political Affairs Committee that 
wrote the main report and drafted the opinion. The two other committees 
gave their input on the text and proposed amendments. The committees, 
however, had different forms of expertise that gave their reports different 
emphasis. The Political Affairs Committee mainly concentrated on the re-
gional stability aspect,46 whereas the Committee on Relations with European 

                               
42 CG/BUR (1) 11, Report of the CLRAE Mission to observe the municipal and regional 
elections in Ukraine (26 June 1994) 
43 CG Bur (2) 48, Report on the legal situation concerning local self-government in Ukraine, 
30 November 1995, section VII Summary 
44 PACE Doc. 7370, On the application by Ukraine for membership of the Council of Europe, 
report by the Political Affairs Committee, 7 September 1995, section I, para. 5 
45 PACE Doc. 7370, On the application by Ukraine for membership of the Council of Europe, 
Addendum to the report, 7 September 1995, clarification by the Ukrainian authorities 
46 PACE Doc. 7370, On the application by Ukraine for membership of the Council of Europe, 
report by the Political Affairs Committee, 7 September 1995 

 81 



Non-Member Countries focused on the internal political conditions,47 and 
the Legal Affairs Committee on the legal and human rights situation.48  

                              

The dialogue with the Ukrainian side was carried out both through visits 
and written communication. The rapporteurs made fact-finding missions to 
Ukraine that served as a basis for written questions. The Ukrainian CoE ac-
cession committee then supplied written answers to these questions. The 
reports’ assessments were also based on the findings of the previous expert 
evaluations and the information from the Venice Commission and the 
CLRAE. The main differences of opinion between the committees con-
cerned the timing of Ukraine’s accession.  

It was clear to the committees that many things remained to be done in 
Ukraine in order for Ukraine to fully live up to European standards. First of 
all, many potential human rights problems remained, and it was a question of 
trusting the Ukrainian commitment. The Ukrainian authorities had not con-
sidered abolishing the death penalty, but made promises to look into the 
matter.49 They also assured the committees that all the potential ethnic, re-
gional, linguistic and religious disputes would be solved in legal ways, with 
the participation of all involved parties.50 Secondly, all the necessary legal 
and administrative reforms were not realised. Constitutional, judicial, and 
local-self government reforms were still only in preparation. The new consti-
tution was being prepared in cooperation with the Venice Commission, and 
the Ministry of Justice was preparing an ambitious reform programme to 
transform the constitutional provisions into law.51 Framework laws on judi-
cial reform and a human rights policy to guide the transformation, as well as 
new criminal and civil codes, were scheduled to be written in 1995–6. This 
was supposed to be followed by major institutional reform in 1996–8. The 
reforms included a new court system, reorganisation of the Ministry of Jus-
tice, the GPO, and other law enforcement authorities.52 Local self-
government reform was only in the planning stage and no concrete model 
had been chosen.53       

The differences of opinion between the committees were concerned with 
if Ukraine should be rewarded for its commitment to change, or if PACE 
should further verify Ukraine’s commitment. The Legal Affairs Committee 
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wanted more time to finish its evaluation,54 while the Political Affairs Com-
mittee considered it important to move on and admit Ukraine, in order not to 
link Ukraine’s accession with Russia’s accession, which had been postponed 
due to the war in Chechnya.55 

PACE debates Ukraine’s strengths and weaknesses 
The debate dealt with how the transformative situation should be reflected in 
the opinion. The overall verdict in the report by the Political Affairs Com-
mittee was that Ukraine’s contribution to regional stability outweighed its 
internal institutional flaws, and that it should be admitted. Ukraine’s record, 
thus far, was that it had contributed to more solutions than problems regard-
ing sensitive transnational issues about nuclear arms, Soviet infrastructure, 
and ethnic relations. Ukraine had managed to reach agreement on these is-
sues with its neighbours without disturbing international relations and, in this 
respect, behaved as an exemplary member of the international community.56 
Given the size, the strategic importance, and the complex and troubled his-
tory of Ukraine, this was considered an important achievement. Ukraine also 
had a good record when it came to human rights and democratic practices. 
Free and fair elections had been held, freedom of the media was considered 
as satisfactory, and there was a perception of a strong momentum for reform.  

The reports by the other two committees also recommended including 
Ukraine, but presented more negative aspects of continued constitutional 
disorder, and doubts about the authorities’ real commitment to reform. The 
Committee on the Relations with European Non-member States expressed 
doubts about the separation of power in Ukraine. Instead of a clear separa-
tion of executive, legislative and judicial power, there was competition be-
tween presidential and parliamentary authority that had been temporarily 
solved by a compromise that seemed unviable in the eyes of the committee. 
The judiciary was also, in its opinion, not sufficiently separated from poli-
tics, and contained competing authorities. The independent legal supervisory 
role of the GPO, and the control of the prison system by the Ministry of the 
Interior, diminished the independence of the judiciary, and did not protect 
the rights of accused and prisoners adequately.57 The Legal Affairs and Hu-
man Rights Committee stressed that the exemplary human rights legislation 
had not been tested in practice, and that there were reports from religious 
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and linguistic minorities about problems of recognition.58 There were also 
reports from Amnesty International about the continued use of the death 
penalty in Ukraine, both in practice and in the criminal code.59 The debate 
about the situation in Ukraine came to focus on how the strong and weak 
points of Ukraine’s record, thus far, should be described.  

All speakers in the debate took turns in welcoming and congratulating 
Ukraine as a new member. Most speakers praised Ukraine’s respect for 
European values in the handling of regional security issues, especially with 
regard to the protection of minorities, and in particular compared with the 
situation in Chechnya, Yugoslavia, and the Kurdish parts of Turkey.  The 
Ukrainian resolution, with regard to separatist tendencies in Crimea, was 
brought forward as an example for others to follow.60 

Bársony (Hungary): Central, eastern and southern Europe suffer from many 
conflicts, including ethnic and social tensions. When we compare the solu-
tions to past problems, we must recognise the example of the Crimean crisis 
that was finally resolved by a peaceful solution. It is one of the best examples 
in the whole region of how to solve problems without using arms. It is one of 
the best arguments in our debate about the accession of Ukraine.61 

There were, however, doubts about the progress of constitutional and judi-
cial reforms, and there was some controversy about how to convey this mes-
sage without diminishing the Ukrainian efforts. The constitutional uncer-
tainty and the powerful GPO were mentioned by many of the speakers.62 The 
Legal Affairs Committee wanted this to be reflected in the opinion by chang-
ing the wording to say that, even if there was progress, there were still severe 
problems with the implementation of reforms.  

Németh (Hungary): The draft opinion says that spectacular progress has been 
made in Ukraine. The amendment inserts more exact wording on behalf of 
the legal experts so that the draft opinion is more balanced. As a result the 
draft opinion will make clear that the developments have been spectacular in 
certain spheres, but that implementation has been inadequate in other re-
spects.63 
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The Political Affairs Committee disagreed on account that it was not the 
achieved result that should be the focus but rather the direction of change. 

Masseret (France): We feel our wording is very balanced. (…) We are con-
tributing to a dynamic process rather than a description. Otherwise there is no 
substantive objection.64 

PACE debates the merits of the monitoring procedure 
The debate reflected a general opinion that Ukraine’s role as a responsible 
regional actor outweighed its flawed internal political and legal system. The 
existence of the monitoring procedure was another reason that made it possi-
ble to accept Ukraine as a member.  

The monitoring procedure was heralded as a solution to a problem, a be-
ginning of a new order, and an integrated part of the reform process in 
Ukraine.65 It had shown a new and exciting means of increasing dialogue 
and overcoming traditional barriers. It provided a process where smaller 
countries could teach larger countries, and a way of complementing predict-
able answers from the government with information from non-governmental 
organisations and the general public.66 The monitoring procedure and CoE 
membership could, in this way, help secure the democratic achievements of 
Ukraine and support the movement for reform, even if less reform-minded 
governments emerged later on.67 Above all, the CoE now had a system that 
made it possible to overcome the last doubts about including and welcoming 
problematic countries such as Ukraine.  

Laakso (Finland): In the past our Council had no mechanism to study the de-
velopment of new member countries. We now have such a system that allows 
us to effectively follow and to quickly resolve problems with new member 
countries. The so-called, Halonen Plan – Mrs Halonen is now Foreign Minis-
ter in the Finnish Government – makes it possible to approve new member 
countries in spite of their legislation not yet being in order.68  

The Ukrainian participant in the debate welcomed the requirements of the 
procedure. The inclusion in the Council of Europe was described as a vital 
component in the transformation of the country.  

Holovaty (Ukraine):  …I can assure you that the requirements governing the 
procedure for admission to the Council of Europe were, and will remain, 
among the most decisive factors in the continuing process of the democratisa-
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tion of post-communist society in Ukraine. [By adopting the opinion], we ob-
tain an instrument that will have a major influence on the process of reforms 
aimed at establishing a rule of law in my country in the near future. That is 
the internal impact of today’s decision.69    

                              

The opinion established the terms for accession but it was still uncertain how 
the verification would be executed. Some delegates were cautious about the 
requirements of the new accession procedure. It was feared that it might 
increase the obligations beyond those originally intended when the CoE was 
created in 1949. This might create unfair conditions for the new members 
and double standards that, in the long run, could damage the CoE itself. 

Schreiner (France): We hope the criteria for membership of the Council of 
Europe will be applied strictly, without undue lenience or harshness. Nothing 
could be more harmful to the organisation than the introduction of double 
standards. It is unadvisable to impose new commitments in addition to those 
contained in the statute of 1949.70   

PACE and Ukraine agree to the terms of the relation 
The outcome of the debate was an agreement between PACE and Ukraine 
about the terms of the future relationship. The opinion of PACE praised the 
progress of Ukraine and presented an extensive list of things that Ukraine 
needed to do in the near future.71 PACE confirmed the agreement by adopt-
ing the opinion and the Ukrainian authorities, represented by both the gov-
ernment and parliament, confirmed the agreement by putting their seal on it. 
The speaker of the Ukrainian parliament then held a short speech in PACE, 
in which he thanked the parliamentarians for their support and expressed his 
wish to work together with the CoE to overcome obstacles and solve prob-
lems.72 

The list of commitments was the baseline against which Ukraine would 
be measured during the monitoring period. The first paragraphs of the opin-
ion recalled the general obligations of all members and stated Ukraine’s 
achievements thus far. Ukraine was described as a peaceful country in de-
mocratic transition. Free and fair elections had been held, legislation and the 
constitution were being brought into line with European standards, and both 
internal conflict resolution, and international relations, had been conducted 
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in a friendly and peaceful way.73 Then followed two paragraphs that con-
tained a list of twenty-three sub-paragraphs of commitments for the future, 
in order to consolidate the transition.74     

The first category of commitments75 dealt with reforms directed at creat-
ing a clear legal order to conduct internal politics, and an independent judi-
cial branch to sort out problems. To this end Ukraine committed to:   

 
• enact a new constitution within a year; 
• enact a framework law on the protection of human rights within a 

year; 
• enact a framework law on legal and political reform within a year; 
• enact a new criminal code and code of criminal procedure within a 

year; 
• enact a new civil code and code of civil procedure within a year; 
• enact a new law on elections within a year; 
• enact a law on political parties within a year; 
• change the role of the GPO with regard to the general control of le-

gality; 
• transfer control of the prison administration, the execution of 

judgements and the registry of exit and entry from the country from 
the Ministry of the Interior to the Ministry of Justice before 1998; 

• secure the independence of the judiciary in the appointment and 
tenure of judges and involve the professional association of judges 
in this procedure; 

• protect the status of the legal profession by law and establish a pro-
fessional bar association.  

The second category of commitments76 was concerned with integrating 
Ukraine into the overlapping European regimes for securing the legal protec-
tion of human rights, the rule of law, and democracy. Ukraine committed to 
sign and ratify a number of European conventions in the fields of human 
rights, minority rights, and local self-government and, in the process, accept 
their supervisory mechanisms and conduct its policy accordingly. Different 
time limits were given, but none was longer than three years. The commit-
ments included the obligation to, within one year, sign and ratify: 

 
• the European Convention of Human Rights (ECHR) and its proto-

cols 1, 2, 4, 7, and 11, and accept the compulsory jurisdiction of the 
European Court of Human Rights; 
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• the Convention for the prevention of Torture and Inhuman and De-
grading Treatment or Punishment (CPT); 

• the Framework Convention for Protection of National Minorities 
(FCPNM); 

• the European Convention for Regional or Minority Languages 
(ECMRL); 

• the European Charter for Local Self-Government (ECLSG); 
• other CoE conventions concerned with mutual assistance on crimi-

nal matters. 

There was also an obligation to sign within one year and ratify within three 
years: 

 
• protocol 6 of the ECHR on the abolition of the death penalty and 

immediately put in place a moratorium on executions. 

In addition, there was an obligation to sign with a view to ratifying: 
 

• the European Social Charter(ESC).  

The third category of commitments77 had to do with promises to conduct 
policy in a number of specific questions and issues according to the rule of 
law and human rights. This meant a commitment to separate sensitive issues 
from the state, and to delegate the settlement of disputes to the courts, guided 
by the European conventions and PACE resolutions. These commitments 
regarded:  

 
• relations between Ukraine and the Autonomous Republic of Cri-

mea;  
• relations between the different orthodox churches; 
• relations with ethnic minorities. 

The last category of commitments78 was the promise to fully cooperate in the 
monitoring procedures of PACE and the CoM. This meant that the partici-
pating bodies of the monitoring procedure would have open access and a 
standing invitation to Ukraine during the period of monitoring.   
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5.5 Ukraine continues to reform under CoE supervison 
In the time immediately after Ukraine’s accession, the various CoE bodies 
continued to assist Ukraine in honouring its commitments and obligations. 
The Secretariat provided guidance and training with judicial reforms, the 
Venice Commission assessed constitutional reform, and the CLRAE over-
saw local government reforms. 

The EC and the CoE coordinate the assistance with judicial 
reforms 
The CoE’s assistance with the judicial reforms in Ukraine continued in co-
operation with the European Commission (EC) after membership. The EC 
and the CoE each provided half of the budget of the programme, but the 
activities were directed at completing Ukraine’s commitments to the CoE. 
The EC-CoE joint programmes had started in 1993 as an effort to coordinate 
EC assistance activities in countries with CoE membership. The joint pro-
grammes were founded by making of a so-called covenant of general objec-
tives with a partner country. The joint programmes’ activities were then co-
ordinated by a steering committee consisting of representatives of the main 
partners. The steering committee met once a year and made recommenda-
tions about activities, but did not make formal decisions. The CoE’s direc-
torates then administered the execution of the activities. The CoE’s monitor-
ing system was one of the ways of checking up on progress.79 In November 
1995, the CoE Secretary General and the EC Commissioner for External 
Relations signed the first covenant for a joint programme with Ukraine.80  

The joint programmes in Ukraine in the period from 1995 to1999 con-
sisted of three covenants and six projects that focused on the transformation 
of laws, institutional reforms and law enforcement practices. The aims of the 
projects included strengthening the capacities of the Ministry of Justice by 
assisting the drafting of a new constitution and other new legislation, and 
establishing a human rights office in the Ministry to represent the govern-
ment before the European Court of Human Rights. The projects also aimed 
at assisting the reform of the GPO, and transferring the prison administration 
from the Ministry of the Interior to the Ministry of Justice, as well as assist-
ing with local government reform. Another objective was the promotion of 
human rights by spreading information about the ECHR, and training police 
and prosecutors in human rights protection.81 The activities in the projects, 
as in earlier ADACS activities, consisted of study visits, expert visits, semi-
nars, and workshops.  
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The cooperation with the EC provided more resources but was not with-
out friction. The EC already had its own Technical Aid to the Common-
wealth of Independent States (TACIS) programme that covered assistance to 
the former Soviet states, and saw benefits in coordinating activities with the 
CoE, as the two organisations were considered to share the same values. The 
CoE and the EC, however, had slightly different methods. The CoE viewed 
the processes of implementation at least as important as the results, an ap-
proach which, according to later evaluations, was not fully understood or 
valued within the EC.82 

The Venice Commission is satisfied with constitutional reforms 
The Ukrainian commitment to replace the 1978 Brezhnev constitution with a 
new constitution in accordance with European values was accomplished in 
June 1996. However, the constitutional reform process was more contested 
than the ideal would prescribe. Although there was agreement among the 
Ukrainian politicians about fundamental European values, there was dis-
agreement on many other issues, and the process had been protracted. From 
the CoE point of view, it was crucial that a new legal basis was formed and 
that the period of legal uncertainty and temporary measures come to an end.   

The Venice Commission regularly provided comments on the drafts and 
gave suggestions for improvements. In May 1996, when the Constitutional 
Agreement from 1995 that had functioned as a temporary solution was about 
to expire, the Venice Commission recommended rapid adoption of the last 
draft. It considered the draft a satisfactory basis for establishing Ukraine as a 
pluralistic and democratic state protecting human rights. It was noted that the 
text still contained historical legacies that did not appear satisfactory to a 
foreign lawyer but, on the whole, the draft was considered to be good 
enough for adoption.83  

The draft was finally adopted by the Ukrainian parliament during the so-
called ‘constitutional night’, between 27 and 28 June 1996 (Wolczuk 2000: 
202-204). The finalisation of the constitutional process was a compromise 
hammered out after a marathon 23-hour debate in parliament, and under 
pressure from the President who threatened to go directly to the people if 
parliament failed to pass the draft. The main concern of PACE was that the 
constitution protected European values. In July, the PACE Committee on 
Legal Affairs and Human Rights asked the Venice Commission to give a 
formal assessment of the new constitution of Ukraine from the point of view 
of human rights, the rule of law, parliamentary democracy, and the rights of 
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minorities84. The Venice Commission established that there was, at that point 
in time, a legitimate constitutional foundation for Ukrainian democracy. The 
important principles were there as well as a Constitutional Court to sort out 
future problems. It considered that there were still inconsistencies in the 
constitution, but that these could be corrected with the help of the CoE at a 
later implementation stage.  

Another problem with the constitution that the Venice Commission 
warned about was that it contained a number of transitional rules. These 
rules allowed the old legal system, for example the GPO, to function as be-
fore for a limited period of time, until parliament could pass new legislation. 
If the new laws failed to be enacted within the time limits set by the transi-
tion rules, Ukraine again could find itself in a situation of unclear legal or-
der.85     

The CLRAE is concerned about local government reforms 
Ukraine’s commitment to sign and ratify the ECLSG and to introduce local 
self-government was assessed by the CLRAE. The CLRAE had the Venice 
Commission experts assess the constitutional provisions, organise confer-
ences and parliamentary hearings in Ukraine, as well as send their own fact-
finding missions. The hope that Ukraine was opting for decentralisation re-
forms was contradicted by the development of the constitutional process. 
The principles of local self-government were introduced in the new Ukrain-
ian constitution but not to the extent that had been indicated in the previous 
discussions.  

The Venice Commission’s assessment was generally positive regarding 
the provisions for local self-government in the constitutional drafts86, and 
when the adopted constitution was assessed, the opinion of its experts was that 
it seemed to generally comply with the CoE’s prinicples and those of the 
ECLSG87. The CLRAE rapporteurs’ own conclusion, after discussions with 
the Ukrainian foundation for local self-government, the responsible Ukrain-
ian parliament committee, and other local actors, was less optimistic. Ac-
cording to their report, the new constitution was a disappointment compared 
with what had previously been discussed and had set Ukraine on the path to 
centralisation.88 In order to realise the goal of local self-government, the 
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report considered it necessary to make corrections to the provisions in the 
constitution. The report recommended early ratification of the ECLSG as a 
step in this direction.89  

The first year of CoE membership was, thus, characterised by cautious 
optimism. Ukraine had passed the first critical test of its dedication to Euro-
pean values, but many still remained.  

5.5 Analysis of the development of the process 
The accession period of the monitoring process will now be analysed accord-
ing to the theoretical framework. First, the conditions of the regulatory space 
created by the inclusion process will be described, then the mechanisms of 
stability in the relationship will be determined, and finally the mechanisms 
of destabilisation will be assessed.  

Creation of a harmonious and soft regulatory space for 
monitoring commitments 
The entry negotiations created a clear-cut dyadic actor configuration of regu-
lator and rule follower. The CoE actors assumed the role of gatekeeper pro-
tecting the standards of the organisation, and the Ukrainian actors assumed 
the collective role of a willing applicant. Two distinct roles were, thus, pro-
vided for the regulatory actors. As Ukraine was on the outside of the com-
munity, the dyadic relationship can also be described as hierarchical: the 
CoE bodies explained the European standards and Ukraine, as an outsider, 
was in no position to argue, as long as it wanted to belong to the community.  

The regulatory issue during the period was how to include a potential 
member that was not fully up to standard. The question for the monitoring 
process was not whether or not Ukraine belonged in the CoE. The CoM had 
already decided that Ukraine was a candidate country, and that it was wel-
come on the condition that it fulfilled the criteria in the statutes. The solution 
to the inclusion issue was the idea of monitoring the fulfilment of a list of 
political commitments to reform, over a transition period following member-
ship. There was great ideological consensus on this issue. Rather, the ques-
tion was on what terms and how soon. All actors agreed that reforms were 
needed. Ukraine was in the process of transformation from Soviet republic to 
independent democratic state and the government was eager for support for 
reform. The CoE actors had expertise in the field and were eager to help in 
the transition. Actors on both sides of the regulatory divide, thus, found re-
ciprocal positions on the issue of conditional inclusion.  

                               
89 CG BUR (3) 76, Report on the situation of local self-government in Ukraine at the end of 
1996, 11 February 1997, section III 
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The regulatory activities of the accession period directly interfered with 
the legal and political system in Ukraine on many levels. Meditative and 
inquisitive activities involved the Ukrainian administration and politicians in 
European structures, and regulatory activities assessed their activities ac-
cording to European standards. The ADACS activities spread information 
about human rights in general, and also about ideal practices of law making 
and law enforcement. The Venice Commission and the CLRAE became 
directly involved in the drafting process by providing opinions and organis-
ing conferences. PACE and the CLRAE made judgements on the quality of 
elections. Moreover, the CoE actors actively enrolled Ukrainian actors in 
their cause. The CLRAE required a dedicated organisation for representing 
local governments, PACE invited guest parliamentarians, and the CoE set up 
an information office in partnership with a Ukrainian civil society organisa-
tion. Already at the pre-accession stage, the activities created webs of influ-
ence that coupled and intertwined the two legal-political systems.     

The authority invoked in order to engage Ukraine in the process, was of a 
soft political and moral nature. The CoE did not imply that it was a legal 
obligation to take part in the monitoring procedure. Ukraine was granted 
membership on the condition that it accepted the statutes. Taking part in the 
pre-accession activities and monitoring procedure was a voluntary commit-
ment that was morally and politically binding. The voluntary political com-
mitment to take part in the monitoring procedure was underlined by the con-
tractual form of the agreement included in the PACE opinion.  

Table 4 The regulatory conditions during the accession period  
Actor configurations Dyadic 
Issue interpretation Reciprocal 
Activities Interfering 
Regulatory authority Soft 

Source: Author’s analysis 

The conditions in regulatory space during the accession period can, thus, be 
described as harmonious and soft. However, below the surface of soft har-
mony both stabilising and destabilising forces can be detected.  

Stabilisation through the manifestation of hope 
In order to include Ukraine and not appear incoherent as a community of 
high standards, it was necessary to find a way to overlook Ukraine’s many 
flaws. Likewise, the Ukrainian actors who had just experienced the failure of 
one utopian project, needed to be convinced about the merits of committing 
to the European project. Although Ukraine was welcomed into the organisa-
tion, it became obvious during the pre-accession activities that its political 
and legal system did not live up to the required standard necessary to safe-
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guard European values. The old Soviet justice system was considered alien 
and required a major overhaul. The elections did not resemble anything that 
existed in the old member states. Reports on human rights and minority pro-
tection were far from satisfactory. Only if compared with countries experi-
encing civil war or totalitarian dictatorship, could Ukraine be described as a 
state characterised by democracy, the rule of law, and the protection of hu-
man and minority rights. This was openly stated in the reports and debates, 
and admitted by all parties. Yet, PACE described the situation in terms of 
spectacular progress. 

When describing the situation in Ukraine, the intended reforms that were 
planned in the future were emphasised more than what was actually taking 
place. The experts assessed the models for transformation to a liberal democ-
ratic state that were being drafted in Ukraine, and their strengths and weak-
nesses compared with other models. When the actual practices were scruti-
nized, such as election observation and conflict resolution, things were inter-
preted in the best possible light. The enthusiasm for democracy and the at-
tempts at finding peaceful solutions outweighed the many difficulties and 
confusion. The process of change that PACE was contributing to was em-
phasised, rather than the description of the flawed reality. Great hope was 
also put into the new model of monitoring. It was talked about as a wonder-
ful tool that would help to transform Ukraine into a state based on the rule of 
law.  

Stabilisation of the agreement, regardless of the gap between community 
ideals and reality, was thus achieved through the mechanism of hope: hope 
in the European values themselves, hope in Ukraine’s will and enthusiasm to 
transform itself, and hope in effective monitoring procedures. This hope was 
ritually confirmed by the debate and celebration of unity in the PACE opin-
ion.  

Destabilisation by external shock 
The destabilising of the relationship in the accession period emanated from 
the unclear status of Ukraine in relation to the CoE. This unclear status was 
created by Ukraine’s declaration of independence, its application for mem-
bership, and the CoM’s decision to accept the country as a member. The 
emergence of Ukraine as a potential member state changed its previous 
status as an outsider, and required some sort of action in order for the CoE to 
remain coherent as a political-legal community. The inclusion decision was 
made within the greater strategy of the CoE’s great expansion eastwards, 
which in turn was part of regulating the end of the Cold War. The reasoning 
behind the decision to expand is not analysed within the scope of this thesis. 
In relation to the monitoring process of Ukraine, enlargement will be seen as 
the external shock that created the process.  
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The new relationship created by the enlargement decision introduced a 
transnational regulation of the Ukrainian political-legal system based on two 
dynamic principles: the principle of harmonisation and the principle of 
transparency. These principles were not contested during the pre-accession 
period and continued to govern the relationship immediately after accession. 
All actors cooperated in harmony and adjusted their demands to a commonly 
agreed set of requirements. In Ukraine’s case, harmonisation meant that the 
operation of legal rights, the judicial system, and the political system should 
conform to the values and standards that applied to the rest of the CoE. 
Transparency meant that Ukraine allowed unrestricted access to PACE rap-
porteurs to follow and verify the efforts of harmonisation.  

 

Table 5 The dynamics of the process during the accession period 
Destabilising mechanism Regulatory space conditions Stabilising mechanism 
External shock Soft, dyadic, reciprocal, 

interfering 
Hope 

Source: Author’s analysis 
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6 The early post-accession period 

6.1 Contesting PACE’s authority to enforce the 
agreement  
In the second period of the monitoring process, the authority of PACE to 
make Ukraine comply with its commitments was contested. Two events, one 
in June 1996, and the other in January 2000, delimit the period. The starting 
event was the revelation that Ukraine had neglected to stop executing pris-
oners and was, thereby, disregarding the agreement with PACE to immedi-
ately introduce a moratorium on executions. This led to a series of attempts 
to make Ukraine fulfil its commitments by the threat of exclusion. The con-
cluding event was the decision by the PACE Bureau to lift the threat of ex-
clusion, even though the minimum list of requirements remained unfulfilled.  

The period 1996–2000 in Ukraine was dominated by the introduction of 
liberal economic reforms, the often, violent struggle for control of the priva-
tised assets that followed, a continued drop in living standards, and a politi-
cal struggle between left-wing and competing centrist forces. The power 
struggle paralysed central decision-making and created high stakes in both 
the 1998 parliamentary election and the 1999 presidential election. The CoE, 
meanwhile, faced the challenge of upholding the authority of the agreements 
with the new member states to safeguard the European values of democracy, 
the rule of law and respect for human and minority rights. The euphoria that 
had characterised the early post-Cold War period had been subdued and 
Europe was experiencing enlargement fatigue.      

The purpose of this chapter is to analyse how Ukraine’s open non-
compliance with commitments affected the terms of the monitoring process. 
The development of the process during the period will be described in five 
stages: 1) how Ukraine’s failure to abolish the death penalty caused concern 
in PACE, 2) how PACE was split regarding how to treat non-compliance, 3) 
how additional problems were discovered during the monitoring process by 
PACE and the CLRAE, 4) how PACE twice extended Ukraine’s time limits 
to make changes, and 5) how PACE eventually changed its expectations 
regarding Ukraine. The development of the process will then be analysed to 
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determine the actors, issues, and activities in the regulatory space and the 
mechanisms that influenced the development of the process. 

6.2 Ukraine’s failure to abolish the death penalty 
causes concern  
By 1996–7, the state practices in the newly admitted member states had be-
came a problem of their own, and there was growing concern in the CoE 
about how to handle the situation. Ukraine was one of the more problematic 
new members. After the success of enacting the new constitution, the rela-
tionship between PACE and Ukraine began to develop in the wrong direc-
tion. Evidence of open rule violation in one of PACE’s most cherished areas 
emerged and Ukraine was warned that this could not continue. At the same 
time, PACE began to formalise the organisation of the monitoring procedure 
in order to better handle the frictions of monitoring.  

PACE debates the use of the death penalty in the new member 
states 
One of the commitments for all new members was to sign and ratify protocol 
6 of the ECHR, formally abolishing the death penalty, and immediately in-
troducing a moratorium on executions. The moratorium was a central issue 
for PACE, and part of the campaign of making Europe a death-penalty-free 
zone. At the time, Ukraine was the country in Europe carrying out the most 
executions: the penalty was widely accepted in parliament, and considered 
necessary to combat the rise in crime.  

In June 1996, a debate was held in PACE about the use of the death pen-
alty in Europe, highlighting the fact that the death penalty was still being 
practised in the new member states. Russia, Ukraine, Latvia, and Lithuania 
were specifically mentioned in the resolution emanating from the debate and 
Ukraine, in particular, was condemned for failing to introduce a moratorium 
on the death penalty90. The new members were warned that neglecting obli-
gations would have consequences, and PACE ordered the committees deal-
ing with monitoring to pay special attention to the issue.91 

As a response, the PACE Committee on Legal Affairs and Human Rights, 
together with the Ukrainian Ministry of Justice, organised an international 
seminar in Kyiv at the end of November 1996. It was officially confirmed at 
this seminar by the Ukrainian Minister of Justice, Serhiy Holovaty, that 
eighty-nine executions had taken place during the first six months of 1996. 
This constituted a flagrant violation of the commitments to the CoE. Zsolt 
                               
90 PACE Resolution 1097 (1996), The abolition of the death penalty in Europe, 28 June 1996 
91 PACE Order 525 (1996), The abolition of the death penalty in Europe, 28 June 1996 
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Nemeth of the Legal Affairs Committee declared that a concrete plan was 
now needed, rather than mere promises from the government, and the repre-
sentative of Amnesty International presented a five-step programme about 
how the commitment could be implemented.92 The Committee on Legal 
Affairs, thereafter, asked for a new debate in PACE about the matter of the 
continued executions in Ukraine.93 

PACE debates how to deal with Ukraine’s and Russia’s failure 
to abolish the death penalty 
In January 1997, the requested debate was held. The debate dealt with how 
PACE should react to Russia and Ukraine who had both failed to honour 
their obligations.  The debate revealed that there were different opinions in 
PACE regarding the degree of understanding that should be allowed new 
members.  

According to the report from the Committee of Legal Affairs and Human 
Rights, over a hundred executions had taken place in Ukraine and the state 
continued to execute people in secret.94 To make matters worse, the govern-
ment behaved as if it had never voluntarily accepted the moratorium.  The 
rapporteur, Renate Wohlwend, although stressing the need not to alienate 
new members, called on full support for sending a message that PACE 
would not accept that members did not honour their obligations.  

Wohlwend (Liechtenstein), Committee of Legal Affairs and Human Rights: 
In doing this we also want to tell these two members that they must change 
their ways if they are to find room in our big family. Russia and Ukraine 
must finally keep their promises and fulfil their obligation to suspend the car-
rying out of death sentences.95 

The parliamentarians from Ukraine pleaded for understanding and empha-
sised their powerlessness in the face of public opinion. Parliament had the 
abolition of the death penalty on the agenda, and one of PACE’s delegates 
had brought the matter to the Constitutional Court to see if capital punish-
ment complied with the provisions of the constitution. They claimed person-
ally to be in favour of abolishing the death penalty but that public opinion 

                               
92 AI (1996) Amnesty News Service, Secrete mass executions in Ukraine called barbaric, 3 
December 1996 
93 PACE Doc. 7745, Honouring of the commitment entered into by Ukraine upon accession to 
the Council of Europe to put in place a moratorium on executions, report by the Committee 
on Legal Affairs and Human Rights, 28 January 1997, explanatory memorandum, I. Introduc-
tion 
94 ibid., II. Death penalty statistics in Ukraine 
95 Verbatim of PACE joint debate, Honouring of the commitment entered into by Russian and 
by Ukraine upon accession to the CoE to put into place a moratorium on executions, 29 Janu-
ary 1997, Wohlwend (Liechtenstein) 
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demanded that something be done about the rise in the number of brutal 
murders in Ukraine.96  

Kostytsky (Ukraine): I am anxious that, just at the moment, when my col-
leagues and I are waging a campaign for the abolition of capital punishment, 
a few barbaric murders have been committed in Ukraine and these have 
struck the public.97  

Most speakers in the debate were in agreement that the government was to 
blame more than the parliamentarians. The CoM should, therefore, be asked 
to put pressure on the government.98 A question of disagreement was about 
how fast Ukraine had to make changes. Many speakers advocated patience 
and understanding. According to these delegates, Ukraine had a different 
culture and traditions that needed to be respected.99 

Other speakers, however, expressed reasons for retaining an inflexible po-
sition on the issue. Ukraine had made a solemn commitment to the CoE to 
introduce a moratorium, and this had to be honoured, whether or not one 
supported the death penalty. Otherwise, the CoE would lose credibility. It 
was also a question of the symbolic importance of the issue. Waiting for 
public opinion or socio-economic conditions to change were not considered 
valid arguments to stall the implementation of fundamental rights. Accord-
ing to this position, politicians should lead and not only follow public opin-
ion.100 

Holand (Norway) Of all the obligations and commitments that member states 
have to observe, some are more fundamental than others. The respect for the 
dignity of human life is the most crucial value of all to the Council of 
Europe.101 

In the resolution arising from the debate, PACE threatened the Ukrainian 
delegation with non-ratification of its credentials unless the Ukrainian au-
thorities did not halt executions before the next PACE session.102At the same 
time, steps were taken to formally strengthen the monitoring procedure. 

                               
96 Verbatim of PACE joint debate, Honouring of the commitment entered into by Russian and 
by Ukraine upon accession to the CoE to put into place a moratorium on executions, 29 Janu-
ary 1997, Kostytsky (Ukraine), Yavorivsky (Ukraine), Oliynik (Ukraine), Chyzh (Ukraine) 
97 ibid., Kostytsky (Ukraine 
98ibid., Bühler (Germany), Carvalo (Portugal), Severinsen (Denmark), Yavorivsky (Ukraine) 
99 ibid., Bühler (Germany), Carvalo (Portugal), Contestabile (Italy), About (France) 
100 ibid., Solé Tura (Spain) Severinsen (Denmark) Holand (Norway) Magnusson (Sweden) 
101 ibid., Holand (Norway) 
102 PACE Resolution 1112 (1997), The honouring of the commitment entered into by Ukraine 
upon accession to the Council of Europe to put in place a moratorium on executions, 29 
January 1997 
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PACE founds the Monitoring Committee 
The monitoring procedure had been created as a solution to the immediate 
problem of how to include new members. Once the new members were ad-
mitted, there was a realisation that a change from a short-term to a long-term 
perspective was needed.  

Two committees, the Political Affairs Committee, and the Legal Affairs 
and Human Rights Committee, had originally carried out monitoring by 
mandate of the so-called ‘Halonen Order’103. When the progress of the pro-
cedure was evaluated, the rapporteur on the issue stressed the growing work-
load the monitoring process had put on the committees, and suggested set-
ting up a new committee entirely dedicated to monitoring. The monitoring 
processes had become more complex and it was assumed that the workload 
would increase even more in the future.  

In January 1997, the Monitoring Committee was founded and the moni-
toring procedure was given a new regulatory base in the form of PACE 
Resolution 1115.104 With the foundation of the Monitoring Committee, the 
procedure was formally strengthened. The Monitoring Committee was given 
more detailed guidelines on how to work and its powers were formally de-
termined. The Monitoring Committee would be able to sanction persistent 
failure to honour commitments and obligations, or lack of cooperation, by 
adopting a resolution, or by refusing to ratify the credentials of the members 
of the PACE delegation. 105 

The new committee also had some new unique features that emphasised 
its political nature. The seats were distributed according to political groups, 
and not according to national delegations like the other CoE committees. To 
maintain regional and political balance, the committee should appoint two 
co-rapporteurs, instead of one rapporteur, for each monitored country. The 
full political spectrum of the monitored country should also be involved. 
Two delegates from the monitored country, one from the majority, and one 
from the opposition, should be invited to the debates in the committee, but 
without the right to vote.106  

                               
103 PACE Order No 488 (1993), The honouring of commitments entered into by new member 
states, 29 June 1993 
104 PACE Resolution 1115 (1997), Setting up of an Assembly committee on the honouring of 
obligations and commitments by member states of the Council of Europe (Monitoring Com-
mittee), 29 January 1997 
105 ibid., para. 12 
106 ibid., para. 9-10, and PACE Doc. 7722, Setting up of an Assembly committee on the hon-
ouring of obligations and commitments by member states of the Council of Europe (Monitor-
ing Committee), report by the Committee on Rules of Procedure, 8 January 1997, explanatory 
memorandum, composition of the Monitoring Committee 

 101 



6.3 PACE is split over the authority of the agreement 
During 1997, PACE attempted to gain clarity about the disturbances caused 
by the secret executions in Ukraine. Ukraine, however, failed to convince the 
Committee of Legal Affairs and Human Rights, in charge of investigating 
the issue about its sincerity, and PACE was faced with the problem of how 
to handle this disregard for the monitoring procedure. In early 1998, this led 
to a debate in PACE concerning exactly what PACE could do about the 
situation.  

Ukraine fails to verify that executions have ended 
The Committee on Legal Affairs and Human Rights assessed the situation 
both in legal and in practical terms. For the legal evaluation, the Venice 
Commission was consulted in March 1997 to comment on the constitutional 
aspects of the death penalty in Ukraine. An expert from the Venice Commis-
sion commented on the compatibility of the death penalty with Ukraine’s 
constitution107 and, at the end of the year, the Venice Commission concluded 
that, in its opinion, the death penalty could not be deemed compatible with 
the constitution of Ukraine.108 

Meanwhile, the authorities in Ukraine continued to state their commit-
ment to abolish the death penalty. The second summit of the CoE in Stras-
bourg, the Greater Europe Summit, was held in October 1997. At this sum-
mit, President Kuchma gave an assurance that the death penalty had been 
abolished, and that Ukraine would honour its commitments.109 However, this 
declaration was not enough to satisfy PACE.  

In order to get direct information about what the situation was like in 
Ukraine, the rapporteur, Renate Wohlwend, went on a fact-finding mission 
at the beginning of November 1997. The mission did not clarify the situa-
tion. Rather, it created fears that the situation was worse than expected. In 
the report, the rapporteur expressed shock at both the attitude of the authori-
ties, which were unable to supply her with correct information, and instead 
sent her around in circles, and at the procedures regarding the death penalty 
and the general appalling conditions on death row. The conclusion of the 
report was that sanctions against Ukraine had to be carried out.110 The com-
mittee, thereby, put the authority of the monitoring procedure to the test. 

                               
107 CDL(1997)015e-restr, Comments on the constitutional issues which might be raised by the 
death penalty in Ukraine in the light of the constituion of 28 June 1996 by Mr Gérard Batliner 
(Liechtenstein), 28 May 1997 
108 CDL-INF(1998)001e-ver, Opinion of the Venice Commission on the constitutional aspects of 
the death penalty in Ukraine (adopted 12-13 December 1997), 17 April 1998 
109 PACE Doc. 8272, Honouring of obligations and commitments by Ukraine, report by the 
Monitoring Committee, 2 December 1998, Explanatory memorandum, para. 78 
110 PACE Doc. 7974, Honouring of the commitment entered into by Ukraine upon accession 
to the Council of Europe to put in place a moratorium on executions and abolish the death 
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I feel I cannot trust the Ukrainian authorities any more. […] I am going to as-
sume the worst. I think that the Assembly must show it does not accept to be 
lied to, or to be given information with a delay of six months or more.111 

The Committee of Legal Affairs and Human Rights challenges 
the credentials of the Ukrainian PACE delegation 
On the basis of the report, the Committee of Legal Affairs and Human 
Rights raised objections to the credentials of the Ukrainian delegation at the 
opening of PACE’s January session in 1998. In accordance with procedure, 
the matter was then referred to the Committee on the Rules of Procedure. 
Two arguments emerged in the Committee on the Rules of Procedure.  On 
the one hand, Ukraine had already been warned three times and another 
warning could damage the credibility of PACE. On the other hand, carrying 
out the death penalty was not illegal according to the ECHR. Introducing a 
moratorium was a political commitment, rather than a legal obligation, and 
as Ukraine had still not ratified protocol 6 of the ECHR, it was not legally 
bound by it. It was also considered counterproductive to punish the PACE 
delegation for something that was not in its power to do. The committee, 
therefore, recommended ratifying Ukraine’s credentials, but to use rule 6, 
paragraph 9, of the rules of procedure, which made it possible to reconsider 
ratified credentials at a later time.112  

PACE debates the right to sanction Ukraine  
A general debate about the matter was then held in PACE. The debate was 
held as a joint debate on the report from the Committee of Legal Affairs and 
on the report from the Committee on Rules of Procedure. The newly ap-
pointed co-rapporteurs from the Monitoring Committee also gave an oral 
opinion. The debate resulted in three separate votes: one on the issue of rati-
fying Ukraine’s credentials, one on the issue of executions in Ukraine, and 
one on instructing the Monitoring Committee to investigate the situation of 
the moratorium.  

The rapporteur of the Committee on Rules of Procedure reported that the 
committee proposed to ratify the credentials of the Ukrainian delegation on 
the grounds that the ECHR did not prohibit the death penalty and that 
Ukraine had only signed and not ratified protocol 6. It was considered as 

                                                                                                                             
penalty, report by the Committee on Legal Affairs and Human Rights, 23 December 1997, 
explanatory memorandum, conclusions 
111 ibid. 
112 PACE Doc 7993, Credentials of the delegation of Ukraine, report by the Committee on 
Rules of Procedure, 26 January 1998 
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counterproductive to punish the parliamentary delegation as the power to 
introduce a moratorium was in the hands of the government.113 

Renate Wohlwend of the Legal Affairs committee stated that she had 
thought that PACE should have the courage to do what it had already de-
cided to do a year ago, and not ratify the credentials unless Ukraine changed 
its ways. Unlike the Committee on the Rules of Procedure, her committee’s 
opinion was also that the right to life must be seen as the supreme human 
right, and that its protection was implied in the preamble to the statutes. Ac-
cording to this interpretation, Ukraine was indeed legally bound to comply 
by the statutes.  The Monitoring Committee’s rapporteurs, Tunne Kelam and 
Hanne Severinsen, urged the CoM to act and gave its support to Wohlwend 
that PACE had to send a clear message that all commitments should be fully 
respected.114 

The debate that followed concerned the dilemma over how to deal with 
the way the Ukrainian authorities had behaved. By trying to conceal the fact 
that they were violating the commitments made to CoE, and actively ob-
structing the fact-finding efforts of PACE’s rapporteur, the Ukrainian au-
thorities were challenging the monitoring procedure’s authority.  

Forni (France) What attitude can we and should we adopt in the light of this 
situation? Three attitudes are possible: doing nothing, postponing our deci-
sion or taking the very decision that is called for.115  

Doing nothing was not really seen as an option, but the ways PACE could 
act had severe limitations.  On the one hand, people’s lives and the credibil-
ity of the CoE were at stake. The CoM was also considered to be disappoint-
ingly inactive on the issue, and PACE, therefore, needed to stand firm in 
order to defend the organisation’s core values.  

McNamara (United Kingdom) What is at stake is the fate of Ukrainian citi-
zens on death row and the integrity of this Assembly – no passing the buck to 
the Ministers. Our integrity and our sense of purpose and determination are 
challenged.116  

On the other hand, the responsibility of confirming the moratorium lay with 
the Ukrainian president, and PACE was about to punish fellow parliamen-
tarians who were in a difficult situation on the eve of important elections. 
The real dilemma was, thus, how to help the parliamentarians, deliver a 
strong message, and at the same time not be perceived as timid and appeas-
ing. 

                               
113 Verbatim of PACE joint debate, Ukraine, 27 January 1998, Lentz-Cornette (Luxemburg) 
114 ibid., Severinsen (Denmark), Kelam (Estonia) 
115 ibid., Forni (France) 
116 ibid., McNamara (United Kingdom) 
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De Marco (Malta) We believe that the Monitoring Committee has set the 
standards with regard to the logic of persuasion. Our only concern is that the 
logic of persuasion will be interpreted by the country being monitored as the 
logic of appeasement. That idea must be challenged strongly.117 

The chair of the Legal Affairs Committee concluded that the committee had 
a duty to act when it saw something unacceptable, and had done so, but that 
the instruments available were not sufficient.118  

PACE delegates the issue to the Monitoring Committee 
In the end, the credentials of the Ukrainian delegation were ratified and the 
draft resolution was amended to say that Ukraine’s credentials would be 
examined at one of the next sessions, unless the secrecy was lifted, and proof 
that a moratorium actually existed was provided. The Monitoring Committee 
was given the specific order to evaluate the situation.119 

Compared with the last resolution, the demands on Ukraine were further 
strengthened. PACE now called, not only for a de facto, but also a de jure 
moratorium, and a pardon for all current inmates on death row. New items 
regarding improving the conditions for prisoners were also added. Ukraine 
was offered assistance and it was decided to reconsider the Ukrainian dele-
gation’s credentials at a later date unless undeniable proof of the establish-
ment of a moratorium was produced.120  

6.4 The CLRAE and PACE monitoring receive signs of 
problems in Ukraine 
In 1998, the economic crisis in Russia also led to a financial crisis in Ukraine 
that made a bad economic situation even worse (Åslund and de Meni:2000: 
10). In the same year, parliamentary elections were held with a new electoral 
system, with half of the seats distributed by majority vote in single mandate 
constituencies, and half by proportional vote in multi-mandate constituen-
cies, which was supposed to bring more stability to parliament. This did not 
occur and, instead competing centrist parties challenging the president 
emerged alongside the left wing parties, who continued to dominate parlia-
ment. The prospect of the presidential election, due in 1999, further fuelled 
political competition. Parliament was paralysed by failed attempts to elect a 
speaker and, in June 1998, President Kuchma started to rule by decree (Ås-
lund and de Meni:2000: 13-14). Meanwhile, PACE and the CLRAE became 
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more involved in monitoring Ukraine’s commitments and received invita-
tions from the contesting parties to intervene.  

The CLRAE and PACE observe a contested political climate  
At the same time as the issue of the death penalty remained unresolved, 
other signals were reaching the CoE that the political climate was changing 
for the worse. The observation of parliamentary elections confirmed this 
view, and the struggle between the political forces also had implications for 
local government, which in turn affected the relationship with the CLRAE.  

The mandate of the CLRAE, first and foremost, was to ensure that the 
ECLSG was implemented properly but, as a member of the organisation, any 
problems in Ukraine were also a concern for the CLRAE. By the summer of 
1997, Ukraine had signed and ratified the ECLSG without any exceptions, 
and adopted a framework law for local administration. Ratification of the 
ECLSG meant that the CLRAE started monitoring and examining the theory 
and practice of local and regional democracy. The new legal provisions in 
Ukraine did, however, not convince the CLRAE, and Ukraine was singled 
out in a group of six member states that were considered to have major prob-
lems with local self-government.121  

The CLRAE was also approached by actors in Ukraine. During 1997 and 
1998, the CLRAE was asked to investigate the legality of the dismissal of 
the Mayor of Kyiv.122 In July 1997, the dismissed Mayor of Kyiv wrote to 
the president of the CLRAE about his dismissal, which he considered illegal. 
The legislation regarding the status of the major cities of Kyiv and Sebasto-
pol was still not enacted, and this had created an unclear legal situation123. 
The post of Mayor of Kyiv was also a politically important position and, as 
such, bitterly and violently contested. The Mayor had been replaced by the 
head of the local state administration under unclear circumstances. Other 
members of the Kyiv council also turned to the CLRAE, and Olexander 
Moroz, the Speaker of Parliament, wrote to PACE and asked for assistance 
from PACE and CLRAE experts. From August to November 1997 and in 
order to gain clarification, the CLRAE asked the President for an explana-
tion, sent missions to Ukraine to investigate the situation, and sent letters to 
the Ukrainian authorities.124 The concerns of the CLRAE were, to a large 
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extent, ignored. The organisation did not receive any formal reply from the 
Ukrainian authorities other than informal discussions in Strasbourg in con-
nection with the CoE summit in October 1997.125  

In the spring of 1998, PACE and the CLRAE also observed the election 
climate in Ukraine. A PACE ad hoc committee observed the parliamentary 
election in March 1998 and the CLRAE sent a team to observe the local 
elections that were held at the same time.126 Election observation was nor-
mally conducted only in applicant countries, but complaints about the in-
timidating climate in Kyiv, Crimea, and Odesa had reached the CoE.  

The verdict from the observers was that the election was technically con-
ducted far better than the election of 1994 and that Ukraine was making pro-
gress. However, the observers expressed concerns about how the campaign 
had been carried out.127 The main problem was the intimidating environment 
surrounding the election campaign, which included unfair media coverage, 
unequal composition of electoral commissions, and intimidation of oppo-
nents. The election had been especially violent in Odesa with assassinations 
and kidnappings of both political candidates and media representatives. Ac-
cording to the report, the main explanation behind the violent personal and 
political confrontation in Ukraine was to be found in the struggle surround-
ing unfinished legalisation about the privatisation of property. 128 The strug-
gle between parliament and the President over if the Mayor of Kyiv should 
be directly or indirectly elected, also led to further legal contestation when 
elections neared. In spite of the lack of legislation, parliament had organised 
direct elections. The election decision was then vetoed by the President, 
brought to the Supreme and the Constitutional Court, and cancelled by the 
Constitutional Court two days before elections.129  

PACE’s Monitoring Committee opens the dialogue with Ukraine 
In 1997–8, the newly founded Monitoring Committee took over the main 
responsibility of PACE’s monitoring commitments. In Ukraine’s case, Ke-
lam from Estonia and Severinsen from Denmark were appointed as co-
rapporteurs in May 1997. They started their work with an exchange of views 
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with the Ukrainian PACE delegation followed by a first fact-finding mission 
to Kyiv and Crimea in December 1997.130  

The co-rapporteurs worked in dialogue with the Ukrainian delegation and 
representatives from society in Ukraine. The fact-finding missions were 
scheduled as full-days, filled with a series of one-hour meetings. The co-
rapporteurs met, first of all, with the people responsible for implementing 
reforms: high officials from ministries and branches of government, the 
speaker and representatives of political factions of parliament, and represen-
tatives of local government, such as mayors and city councillors. In order to 
get more than just the official view, they also met people with experience of 
the effects of the reforms: representatives of minorities, the media, NGOs, 
ambassadors from other member states, and the director of the CoE Informa-
tion Office, as well as former ministers, former mayors, and individual par-
liamentarians.131 After the mission, a report was put together and sent to the 
Ukrainian delegation for comment. The Monitoring Committee then pre-
sented a report to the PACE.132 

In April 1998, the progress of the work of the Monitoring Committee as a 
whole was assessed by PACE and new guidelines were approved in a resolu-
tion that somewhat modified the Monitoring Committee’s mandate.133 The 
guidelines concerned PACE’s role of balancing between, on the one hand, 
persuading the government to make certain changes and, on the other hand, 
not causing political problems. This implied being firm and soft at the same 
time. It was clarified that fulfilment of commitments meant not only signa-
tures and ratification of the official texts, but also the practical implementa-
tion of the principles. However, the implementation would be assessed, ‘hav-
ing full regard to the geopolitical context and domestic concerns of the coun-
tries being monitored’134, which left considerable room for interpretation.  

The CLRAE states concern about the state of local democracy 
in Ukraine  
The parts of the CoE that were not responsible for making an overall verdict 
had fewer problems with being firm. CLRAE’s concern about the develop-
ment of local democracy in Ukraine had grown and it asked for greater in-
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volvement by the CoE. In May 1998, the CLRAE report on the situation of 
local self-government in Ukraine was debated. The report was very much 
concerned about the current state of local democracy in Ukraine, and spoke 
of legal deficits, unclear practices, and intimidating election campaigns. A 
wide range of legislation that was meant to realise the principles of local 
self-government, had not been adopted due to the conflict between parlia-
ment and president. Thus, local self-government, as described in the ECLSG 
was not implemented. Furthermore, the elected local councils had no control 
over the state administration at local level that, according to the CLRAE 
rapporteurs, reduced the democratic value of elections.135 A related problem 
was the intermeshing of local state administration and elected local authori-
ties. Legislation did not formally allow elected councillors to hold adminis-
trative positions, yet it was common practice. Local politics was, thus, not 
carried out according to the rule of law. The prime example in the report was 
the struggle in the Kyiv City Council.136 

The debate resulted in a recommendation to the actors in Ukraine to seek 
more outside assistance and cooperate better with one another, and to the 
CoE actors to provide more assistance and monitoring. It was recommended 
that parliament and president make draft legislation in cooperation with CoE 
experts, organise proper elections, examine election irregularities, foster 
politically independent associations of municipalities, and respect the deci-
sions made by the courts.137 The CLRAE recommended that the CoM assist 
local self-government in the 1998–9 joint programmes, and enlist the 
CLRAE in the monitoring process of both existing and applicant members. 
The CLRAE also instructed its own bureau to follow the progress and moni-
tor implementation of the recommendation, as well as invite senior represen-
tatives of Ukraine to the CLRAE.138  

Ukraine’s trouble in honouring its commitments and obligations was, 
thus, not only restricted to the question of the failure to abolish the death 
penalty. It was also clear that the guidelines of the monitoring procedure 
required a balancing act between respecting the new members’ legitimate 
concerns and safeguarding European values.   
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6.5 PACE gives Ukraine repeated deadlines to make 
changes 
As monitoring became more involved in Ukraine’s domestic politics during 
1997–8, it created problems about how to act. The issue of the death penalty 
had shown that two positions existed within PACE. An activist position that 
risked alienating new members and creating double standards, and a tradi-
tionalist position that risked undermining European values and exposing the 
CoE as hypocritical. In 1999, the monitoring committee delivered its first 
report on the situation in Ukraine, which became the basis for a new debate 
in PACE concerning whether to impose sanctions on Ukraine or not.  

The Monitoring Committee assesses Ukraine’s honouring of 
commitments and obligations 
In August 1998, the Ukrainian permanent representation delivered the re-
sponse from Ukraine on the Monitoring Committee’s draft report.139 The 
response corrected and added facts, described the reasons for delay, and 
sometimes questioned the rapporteurs’ evaluation. The Ukrainian authorities 
did not agree with the rapporteurs’ critical description of Ukraine as having a 
high level of corruption, an inactive legislature, and a difficult situation for 
the media and minorities.140 It admitted that there had been delays in the 
process, but made an assurance about Ukraine’s good intentions and ex-
plained that reforms had to be coordinated, and that new circumstances had 
emerged on occasions that had to be taken into account.141  

In September 1998, the co-rapporteurs returned to Ukraine to follow up 
on the concerns raised by previous missions, and visited Kyiv, Crimea, and 
Odesa.142 On the mission, the co-rapporteurs received complaints from 
Ukrainian parliamentarians that individual election results of opponents to 
the President had been challenged in the courts, which meant that the elec-
tion result was still not fully implemented.143  

The Monitoring Committee’s first report on the fulfilment of Ukraine’s 
commitments and obligations was presented in January 1999.144 The report 
concluded that Ukraine had not made sufficient progress, and that the moni-
toring process consequently had to continue. It was also a reminder that, 
according to Resolution 1115, PACE had the mandate to ‘penalise persistent 
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failure to honour obligations and commitment’.145  In the draft resolution, a 
list of minimum requirements was presented. The list was accompanied by a 
deadline giving Ukraine until June 1999 to enact the changes, or else 
Ukraine would lose its credentials.146   

According to the report, Ukraine’s only clear successes, thus far, con-
sisted of the adoption of the constitution and the ratification of conventions. 
The required conventions had been ratified, with the exception of protocol 6 
of the ECHR, and the ECRML.147 The main problem lay with the enactment 
of the corresponding legislation and the judicial reforms. The judicial re-
forms were, according to the report, only visible in the constitutional text.148  
Especially problematic was the continued role of the GPO as legal supervi-
sor, which was included in the transitional provisions of the constitution. The 
supervisory role, which was formally changed in the constitution, still con-
tinued to exist in practice.149 There was some progress regarding human 
rights but it was still not acceptable. Ukraine had also neglected to transfer 
the responsibility for prison administration to the Ministry of Justice.150  

There were also serious problems with democratic practice. Observation 
of the parliamentary election, and information received on the fact-finding 
mission, had revealed that problems existed both before and after the elec-
tion.151 The report concluded that, because of the failure to implement re-
forms, there was still no clear separation of judicial, executive, and legisla-
tive power in Ukraine. The rapporteurs also issued a warning that the forces 
behind the executive power seemed determined to hold on to this unified 
power over the state, and might use it to influence the presidential elections 
in October 1999.152 

PACE debates how to interpret progress 
The first debate about honouring commitments and obligations dealt with 
how to interpret the role of the monitoring agreement, and what could be 
realistically asked of Ukraine. The speakers in PACE were divided between 
those who advocated firmness, and those who advocated understanding, in 
order not to alienate Ukraine.  
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The arguments in favour of firmness stressed the voluntary commitments 
that Ukraine had made, and emphasised the CoE’s unique role among inter-
national organisations in defending European values. The Monitoring Com-
mittee’s co-rapporteurs reminded the delegates about the two dramatic de-
bates on the death penalty, and that the list of minimum requirements was 
supposed to have been enacted already in November 1996. They also 
stressed the recent problems of the media, local self-government, and elec-
tion practices.153 For these reasons, PACE needed to be firm and no longer 
rely on promises alone.   

Kelam (Estonia) Monitoring Committee: …we have been able to meet ordi-
nary people – citizens, journalists and Tartars and other minorities – who 
have told us that we must be firm because the Council of Europe is their only 
hope for a dignified life under the rule of law and respect for human rights.154 

Mota Amaral (Portugal) Monitoring Committee: I wish to remind all mem-
bers, but especially the members of the Ukrainian delegation, that when a 
country requests admission to the Council of Europe it commits itself to the 
fulfilment of certain precise obligations. The Monitoring Committee is sup-
posed to monitor compliance with those obligations and we should consider 
them as a question of state.155 

The argument against sanctions used arguments based on the need for real-
ism and political considerations. The speakers argued that PACE should 
consider the difficult economic and social situation in Ukraine, and also 
view the problem in broader geopolitical terms.156 Ukraine was an important 
country and a pivotal presidential election was coming up. Sanctions against 
the parliamentarians might have a negative impact on these elections and 
push Ukraine in the wrong direction. According to this opinion, PACE 
should continue to show understanding.  

Solonari (Moldova): I suggest that, when we take our decisions today and in 
June, we should bear in mind the possible political consequences. This As-
sembly is not a court. Although we take legal aspects into consideration, we 
are, first and foremost a political body.157 

Akcali (Turkey): When we discussed Ukraine in 1995, the arguments that 
were used to support its speedy accession to our organisation focused on its 
geo-strategic location as a major regional partner and a key country for Euro-
pean security given its human and economic potential and military capabili-
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ties. Which of those arguments has lost its value, or will have lost it in six 
months’ time, so that we suspend Ukraine’s membership?158  

The response from the Ukrainian delegation was largely defensive. It ac-
knowledged that all commitments had not been fulfilled, but maintained that 
most of them had been, and the delegation wanted this achievement to be 
recognised. The Ukrainian delegates hoped that PACE would acknowledge 
that it took time to legislate, and they did not want to take responsibility for 
the negative practices that obviously existed, but to which they were op-
posed.  

Oliynyk (Ukraine): He felt that the conclusions of the rapporteurs, and the 
draft resolution and recommendation were marred by a negative imbalance, 
though that was not based on prejudice but on misunderstanding.159   

Rakhansky (Ukraine): We fully realise that no one is allowed to kill another 
human being, and we need a dynamic approach to human rights. Democracy 
is rigorously respected, in spite of the difficult path Ukraine chose to achieve 
it. The honouring of commitments it has entered into is one of the priority 
tasks of its government and members of parliament. Ukraine has signed all 
the conventions specified in opinion No. 190, and most of them have been 
ratified.160 

The solution to the dilemma was a compromise that had been worked out by 
the Monitoring Committee and the Ukrainian delegation. The compromise 
meant that the threat of sanctions remained, but that Ukraine was required to 
show ‘substantial progress’, rather than fulfilling all the requirements.161 The 
final words of the debate, however, showed that there was continued dis-
agreement about how to interpret ‘substantial progress’ between the delega-
tion and the Monitoring Committee.   

Zvarych (Ukraine): We ask for the opportunity to show you by April that we 
have made what the amendment calls substantial progress towards meeting 
our commitments. That may mean that we will be able to pass a new criminal 
procedure code on its first reading.162 

Kelam (Estonia), Monitoring Committee: We should be clear that the 
amendment means that Ukraine needs to fulfil the majority of the commit-
ments in paragraph 15. We must be precise about that.163 
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Ukraine is given a list of minimum requirements 
The resolution assigned the responsibility for the failure to fulfil the com-
mitments to the Ukrainian authorities, including parliament. The implemen-
tation of the legal reforms and the ratification of article 6 and the ECRML 
were singled out as the most pressing tasks and a new deadline was set for 
the implementation of these commitments. The new list was, thus, reduced 
to seven legislative acts that Ukraine needed to adopt. 164  
  

• a framework act on the legal policy for the protection of human 
rights; 

• a framework act on legal and judicial reforms; 
• a new criminal code and code of criminal procedure; 
• a new civil code and code of civil procedure; 
• a new law on political parties; 
• ratification of ECHR protocol 6; 
• ratification of ECRML.  

If substantial progress on these requirements was not made before June 
1999, PACE would proceed to annul the credentials of the Ukrainian delega-
tion and recommend that the CoM proceed to suspend Ukraine from repre-
sentation.165 

Ukraine fails to enact the required legislation 
In June 1999 when PACE met again, the process repeated itself. Ukraine’s 
legislature was still paralysed and had not been able to show the required 
progress, and PACE was still split about whether sanctions against Ukraine 
were the best way forward. The Monitoring Committee had used the list of 
requirements to try to measure progress, but with disappointing results. After 
the debate in January, the Ukrainian delegation had given the co-rapporteurs 
information regarding the state of fulfilment of the seven requirements. This 
information was then used as a benchmark to assess progress.166 When 
PACE reconvened in April, the Ukrainian delegation could show no actual 
progress. The only change was a request from a group of parliamentarians to 
the Constitutional Court to assess the constitutionality of the death pen-
alty.167 The co-rapporteurs then returned to Ukraine in May. The mission 
could still not report any progress, but as a result of the visit, the speaker of 
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the Ukrainian parliament instructed the working committees to submit drafts 
of the requested laws before June. In their report, the co-rapporteurs con-
cluded that unless something happened by June, PACE would be forced to 
make real its threats in order to preserve its credibility.168 

                              

PACE debates the timing of sanctions 
Once again, the debate in PACE was about how much lenience Ukraine 
should be given.  The Ukrainian delegation presented last minute evidence 
that some progress had actually been made and, as before, a compromise 
proposal to postpone sanctions for another six months was made.169 The 
debate was a reminder of the last one in January.   

The co-rapporteurs, Kelam and Severinssen, maintained that no substan-
tial progress had been made and the correct thing would be to annul the vot-
ing rights of the Ukrainian delegation. They also made clear that this was a 
question about the protection of the basic civil rights of the people of 
Ukraine. Compromising on such issues could lead to a hazardous slippery 
slope that risked undermining the standards of the CoE. However, they real-
ised that the annulment procedure took time and agreed to a new compro-
mise amendment by Serhiy Holovaty that entailed postponing the annulment 
until January 2000, in the hope that substantial progress could be made by 
then.170 

A main line of argument from the Ukrainian side was that the geo-
strategic importance of Ukraine for stability in the region had to be consid-
ered. Several speakers urged the assembly to look beyond accounting meth-
ods and technicalities and look at the bigger issue of European integration. 
Punishing Ukraine could be counter productive and encourage anti-European 
forces, and undermine the legitimacy of parliament at the critical time before 
the presidential election. Ukraine was at a critical crossroads and the future 
of the country was at stake. PACE, therefore, should accept the new com-
promise in order to support the forces that shared its vision.171 

Holovaty (Ukraine): The monitoring procedure with regard to Ukraine is in 
many aspects a ‘pilot project’ of the Council of Europe. We face a paradox: 
the Council of Europe can do nothing but punish ‘bad boys’, but, by punish-
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ing the Ukrainian parliamentary delegation now, it would punish many of its 
friends, not its enemies.172 

As in January, this compromise was widely accepted. Many of the speakers 
in the debate commented on the original deadlines for fulfilment as unrealis-
tic and made in a euphoric time. It was described as virtually impossible to 
accomplish in three years what it had taken other countries decades and cen-
turies to do. Regardless of this, Ukraine had made the commitments and 
these commitments had to be honoured. The overwhelming majority of the 
speakers, however, did not think it was wise to punish the parliamentary 
delegation. It was also stressed that the CoE had a commitment to help 
Ukraine and to better inform the public in Ukraine about the CoE’s values.173  

Toshev (Bulgaria) European People’s Party: Of course, the process is frus-
tratingly slow and the deadlines undertaken by the Ukrainian authorities in 
their application to the Council of Europe were not, in my view, very realis-
tic. Perhaps that was not only Ukraine’s responsibility but our responsibility, 
and perhaps we can now be part of the solution.174  

Christodulides (Cyprus) United European Left: As far as I am aware, that 
plan of urgent measures is well under way. Therefore, we should allow more 
time to find out whether the desired results are achieved. Suspension is defi-
nitely not the right solution at this point when the country is heading towards 
full compliance with our rules and regulations.175 

Only Renate Wohlwend openly defended the inflexible position that Ukraine 
had been given enough time and that sanctions would encourage parliamen-
tarians to act. 

Wohlwend (Liechtenstein): I believe – and I hope my Ukrainian friends will 
forgive me for saying this – that we must bring pressure to bear. They need 
that pressure in order to persuade their own parliament to act, because if they 
always go home smiling and saying, ‘we’ve been given another extension, 
the other member states don’t take these threats so seriously’, then they can-
not exert enough pressure at home.176 

PACE postpones the threat of sanctions until after the election 
PACE eventually recognised the new information provided by the Ukrainian 
delegation as an indication of progress, but maintained that more had to be 
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done. It was, furthermore, decided to start the procedure of suspending the 
credentials of the Ukrainian delegation in the first session of 2000 if no sub-
stantial progress had taken place by then.177 The new information received 
about the state of progress was put into the texts178 and a new paragraph in-
viting the General Secretary and the President of the CoM to assist Ukraine 
was also added.179 By this, the Ukrainian delegation wanted to get the CoE 
more actively involved in helping with the fulfilment of commitments.180 

6.6 PACE changes its expectations 
In the autumn of 1999, Kuchma was re-elected as president after defeating 
the leader of the Communist Party in the second round of the election. Ku-
chma’s choice for new prime minister was the central banker, Viktor Yu-
shchenko, who had been dismissed as head of the central bank by parliament 
in December 1999 and was described as reform minded. In 1999, Ukraine 
was the only post-communist country that had failed to achieve growth for a 
whole decade and, by outside observers, was considered to be in desperate 
need of economic reform. 

During the autumn, the EC evaluated the joint intergovernmental assis-
tance activities and PACE observed the presidential elections. Regarding the 
CoE, the long, drawn-out question of the abolition of the death penalty and 
whether to sanction Ukraine was finally settled. When the last deadline ran 
out in January, PACE found that sufficient progress had been achieved and 
the relationship could be stabilised.  

The EC evaluates the assistance programmes 
The CoE assistance programmes to Ukraine, the joint programmes, had been 
operating since 1995 and were carried out in cooperation with the EC. The 
PACE monitoring process had shown that progress was unsatisfactory and, 
in September 1999, the EC also made the first evaluation of the programmes 
using outside consultants.181 The evaluation involved interviewing people 
connected with the programmes and asking them about their experiences.182  
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The evaluation showed that those directly involved in the programmes 
had gained new knowledge, new experience and new contacts, but that these 
people were often very few and the activities often depended on key indi-
viduals. One main problem that was identified was the language barrier. 
Often, only a few people knew English, reducing the number of people who 
could attend the projects, and documents and expertise had to be translated 
and retranslated back and forth, which slowed down the process.183 The in-
tended fixed timetable for the legislative process and the slow pace of the 
programmes did not fit well together.  

Nevertheless, a sensation of belonging to the world community was felt 
and, as time went on, the Ukrainian partners had gained greater self-
confidence.184 Sometimes this created a sense of partnership with the CoE, 
but it could also lead to active rejection of some of the CoE’s suggestions. 
The evaluation of the programme performed together with the GPO showed 
that, in the first few years, the GPO staff did not understand what the project 
was about or were afraid to ask.185 When they began to understand what the 
programme was about they also began to pick and choose from the CoE 
experts’ suggestions and come up with their own proposals. A respondent at 
the GPO reasoned that if one common European standard did not exist for 
prosecutors, maybe the Ukrainian standard could also be European, as 
Ukraine was a European country? This opinion was, according to the re-
spondent, respected but perhaps not liked by the CoE.186 

Another point made by the evaluators was that the Ukrainian coordination 
of activities was organized in a rather loose manner. The Euro-Atlantic De-
partment of the Ministry of Foreign Affairs was responsible for coordinating 
the joint programmes as a part of the Ministry’s responsibility for coordinat-
ing all foreign policy activities. In turn, The Ministry of Justice’s Interna-
tional Law Department coordinated implementation across Ukraine. In both 
cases, coordination consisted of reporting activities to the ministries that in 
turn provided help in case of problems. Otherwise, the individual bodies that 
were involved in the programmes handled relations with the CoE independ-
ently. Often, they were also involved with several other partners that were 
better funded and, therefore, considered more important than the CoE. In 
April 1999, the Ukrainian authorities took a more active coordinating ap-
proach and created an Inter Agency Commission for cooperation with the 
CoE. As of May 1999, this commission was required to issue written reports 

                               
183 CAF (1999) Evaluation of the Joint Programmes, First Report, December 1999, page 12 
184 CAF (2000) Evaluation of the Joint Programmes, Final Report, September 2000, page 62-
68 
185 CAF (1999) Evaluation of the Joint Programmes, First Report, December 1999, Report on 
UKR V section A, para. 2 
186 CAF (2000) Evaluation of the Joint Programmes, Final Report, September 2000, page 45, 
and CAF (1999) Evaluation of the Joint Programmes, First Report, December 1999, Report 
on UKR V, section A, para. 5 
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on the progress of the programmes including factual summaries and statis-
tics.187  

PACE observes the presidential election 
The main activities of the monitoring process by PACE during the autumn of 
1999, was the observation of the presidential election. In October and No-
vember 1999, the first and second rounds of the third presidential election in 
Ukraine since independence, was held and PACE was invited to observe.188  

The ad hoc committee’s conclusion stated that the election campaign, and 
the abuse of state power to influence the election, was a disgrace and a 
breach of the CoE’s rules.189 The election, however, put Ukraine’s problems 
of enacting legislation in a new light. Against the background of the conflict 
between parliament and president, the report voiced understanding for the 
previous lack of progress on legislative work. Due to election politics, the 
dominant group in parliament, led by the leader of the Communist Party, 
Petro Symonenko, who had been the main opponent in the presidential race, 
could not have been expected to help pass legislation initiated by the incum-
bent president. The report saw the passing of the election period as a sign 
that things had now changed, and the reason for being patient with Ukraine 
for the sake of regional stability, was no longer valid.190  

However, the ad hoc committee recommended, in the absence of pro-
gress, that PACE should initiate the procedure of suspending Ukraine. The 
committee did not think that it was likely to see any progress between the 
reinstatement of the President and the opening of the next PACE session. 
Furthermore, it would be a paradox to punish the representatives of the 
Ukrainian people at the European level when the people had just shown their 
desperate commitment to democracy by turning out in millions to vote. In 
this context, measures directed against the legislature would be hard to un-
derstand in Ukrainian society191.  

The PACE Bureau lifts the threat of sanctions 
In January 2000, the Ukrainian parliament adopted a law on political parties 
and ratified the ECRML, and the Constitutional Court ruled that capital pun-
ishment was unconstitutional. The President of PACE welcomed this news 

                               
187 CAF (2000) Evaluation of the Joint Programmes, Final Report, September 2000, page 44-
45 
188 PACE Doc. 8603, The presidential elections in Ukraine (31 October and 14 November 
1999), information report by the Ad Hoc Committee 21 December 1999, para. 1 
189 ibid., para. 32 
190 ibid., para. 34-36 
191 ibid., para. 37 
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as a sign of progress192 and, after receiving verification that the death penalty 
was formally abolished, PACE decided that the threat of sanctions was no 
longer needed. The change in Ukraine was interpreted as substantial progress 
and, at the PACE session in late January, the relevant bodies of PACE con-
sidered that it was not necessary to start the procedure of suspending 
Ukraine. This message was then communicated to President Kuchma by the 
President of PACE.193 

6.7 Analysis of the development of the process 
The early post-accession period of the monitoring process will now be ana-
lysed according to the theoretical framework. First, the conditions of the 
regulatory space created by the efforts to enforce the agreement will be de-
scribed, then the mechanisms of stability in the relationship will be deter-
mined, and finally the mechanisms of destabilisation will be assessed.  

Transformation to a hard and contested space for enforcing 
compliance 
The post-accession period created a triadic actor configuration of regulator, 
rule follower and advocate of the public interest. The Ukrainian actors were 
cast in the role of rule follower accused of violating the rules. The Ukrainian 
authorities and their representatives in the CoE defended themselves against 
the accusations by various means, but were unsuccessful in convincing 
PACE that they were entirely trustworthy. The CoE bodies that became ac-
tive in the process assumed two different roles. Some CoE bodies acted as 
interpreters of the internal rules of the organisation, and some acted as advo-
cates for the interests of others whose rights were protected by the rules pro-
duced by the organisation. The Committee of Legal Affairs and Human 
Rights, the CLRAE, and the co-rapporteurs of the Monitoring Committee 
acted to defend the rights of condemned prisoners, ordinary people, minori-
ties, the political opposition, the media, and the local authorities in Ukraine, 
and accused the Ukrainian authorities of not living up to their commitments. 
The intention of the Monitoring Committee was to balance respect for the 
values of the organisation and the interests of new members by means of 
persuasion, but this proved hard to do. Instead, a number of last minute 
compromises were brokered. PACE, as a whole, and primarily the Commit-

                               
192 PACE press release no 2, 2000, Parliamentary Assembly President welcomes the abolition 
of the death penalty in Ukraine, 5 January 2000 
193 PACE Doc. 8666, Reform of the institutions in Ukraine, report by the Monitoring Commit-
tee, 14 March 2000, appendix II 
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tee of the Rules of Procedure assumed the role as arbiters between the 
Ukrainian and CoE actors who were unable to reach an agreement. 

The regulative issue at stake was how PACE was supposed to act when 
members being monitored failed to meet their commitments and obligations. 
There was no ideological consensus on this among the actors in the process. 
Some advocated a firm and inflexible approach in order to secure respect for 
human rights, while others advocated understanding of the unique situation 
in individual states that called for flexibility. Sanctioning or not sanctioning 
Ukraine would be a strong signal and it was hard to find a position that could 
satisfy all parties.  

The regulative activities during the period continued to interfere directly 
in the legal and political processes in Ukraine by evaluating and assessing 
progress. Fact-finders from the CLRAE and PACE conducted their own 
investigations and built networks of trustworthy interlocutors in Ukrainian 
society, and the experts from the Secretariat continued to teach and assist the 
authorities in the implementation of European values in laws and practice. 
The intertwining of the European and Ukrainian legal systems also created 
identification in both directions. CLRAE and the Monitoring Committee saw 
Ukraine’s problems as the CoE’s problems, and Ukrainian actors presented 
grievances to the CoE. Criticised actors, such as the GPO, also began to real-
ise that Europe was far from monolithic and that Ukrainian solutions also 
could be European.  

The authority invoked to enforce the CoE rules was the repeated threat to 
exclude Ukraine from representation. This was a shift to hard regulative 
authority based on legal obligations to follow the rules of the organisation. 
The soft means of dialogue, based on moral and political commitment to 
common values, especially in the case of the death penalty, broke down 
when the Ukrainian actors failed to cooperate and tried to avoid responsibil-
ity by denial, secrecy and blame shifting. The hard authority of PACE was 
then put to the test in a series of deadlines combined with the threat of exclu-
sion unless Ukraine showed progress.  
 

Table 6 The regulatory conditions during the early post-accession period  
Actor configurations Triadic 
Issue interpretation Non-reciprocal 
Activities Interfering 
Invoked regulatory authority Hard 
Source: Author’s analysis 

Stabilisation by hypocrisy 
Ukraine’s inability to fulfil its commitments on schedule and its general 
attitude of neglecting the advice of the CoE’s actors provided a clear exam-
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ple of failure to safeguard European values. Neither of the branches of gov-
ernment showed a willingness to take responsibility for the situation and 
blamed each other for their failures. The government displayed unwilling-
ness as it did not do all that was within its power and did not admit to prob-
lems, and parliament displayed an inability to produce laws of sufficient 
quality in time. Yet, in general, PACE showed an understanding for 
Ukraine’s problems, and repeatedly postponed its deadlines. In the end, it 
considered a minimal fulfilment of the list of minimum requirements as sub-
stantial progress and lifted the threat of exclusion. 

Stabilisation of the relationship can be understood as being achieved 
through the mechanism of hypocrisy. PACE, on the one hand, used threaten-
ing language to present itself to the public at large as a powerful defender of 
European values that was willing to back up its words by tough sanctions. 
On the other hand, the threats were never carried out and PACE could act 
towards a member state’s government as an understanding, co-operative, and 
realistic partner. When the threat of sanctions was lifted in 2000, the situa-
tion in Ukraine could be declared as having achieved substantial progress, 
although it was obvious that this was not the case, if compared to the expec-
tations originally declared. The original expectations were then described as 
having been unrealistic and made in a state of euphoria, and perhaps not 
understood by Ukraine.  By being hypocritical, the high ideals and the prac-
tical reality could be combined.  

Destabilisation by norm activism 
The destabilisation of the relationship in 1996 was created by attempts by 
PACE to enforce the fulfilment of the commitments in Ukraine. The author-
ity of the procedure to safeguard the protection of the values of the organisa-
tion in practice in new member states was, in this way, tried.  

The previous harmonious relationship was challenged by the accusation 
that Ukraine had deliberately neglected its commitments and this required 
some kind of action. The attempts to stabilise the agreement created a con-
test of principles regarding how to interpret the regulative issue of how to act 
when a member failed to act in accordance with its commitments. The com-
mitment to ratify protocol 6 became the main focus of the contest. In the 
contest, the human rights advocates defended the harmonisation principle. 
Human rights in Ukraine should, according to this principle, be the same in 
Ukraine as in the rest of the CoE, and Ukraine needed to comply with its 
commitments on time, implying that a hierarchical relationship had been 
created by the monitoring procedure. The principle defended by the Commit-
tee of the Rules of Procedure and the Ukrainian delegation was that of mu-
tual recognition. According to this principle, the CoE needed to recognise 
the specific concerns and legal procedures of Ukraine that had caused the 
delays, in the same way as all other members were recognised, implying an 
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equal relationship. It was not possible to adjust the positions of the human 
rights advocates and the traditional international law advocates, and instead 
the two sides co-ordinated their positions. Ukraine unwillingly abolished the 
death penalty through a long winding process including referral to the Con-
stitutional Court, and PACE unwillingly accepted this as substantial pro-
gress.  

PACE’s lifting of the threat of sanctions can be interpreted as a victory 
for the traditional principle of mutual recognition about how the terms of the 
monitoring procedure should be understood. The key commitment to abolish 
the death penalty was fulfilled but, in principle, it was up to Ukraine to de-
termine the pace of the practical fulfilment of their commitments, and only 
ratified treaties were considered binding. As for the mechanics of the con-
test, the centrality of the death penalty issue and the lack of active verbal 
defence of the death penalty among the Ukrainian actors, points to destabili-
sation activated by practices clashing with norms, and eventually resulting in 
a trade-off where the abolition of the death penalty was exchanged for giving 
up further harmonisation demands. 

Table 7 The dynamics of the process during the early post-accession period 
Destabilising mechanism Regulatory space conditions Stabilising mechanism 
Norm-based activism Hard, triadic, non-reciprocal, 

interfering 
Hypocrisy 

Source: Author’s analysis 

 123 



 124 



7 The first politicised period 

7.1 Monitoring commitments during a domestic 
political crisis in Ukraine 
In the third period of monitoring, the process was affected by a political cri-
sis in Ukraine. Two events delimit the period: one in April 2000 and one in 
June 2001. In the first event, PACE took sides with the Ukrainian opposition 
and questioned the legality of the constitutional referendum in Ukraine. In 
the second event, the CoM decided to take special action and re-assess the 
cooperation with Ukraine.  

During this period, a movement against the rule of President Kuchma de-
veloped in Ukraine that accused the regime of corruption, authoritarian ten-
dencies, and even ordering the murder of opponents and critics. The CoE 
was monitoring and assessing Ukraine’s credentials as a European democ-
racy and became involved in attempts at mediating in the crisis.  

The purpose of this chapter is to analyse how the accelerating domestic 
political crisis in Ukraine affected the terms of the monitoring process. The 
development of the process during the period will be described in five 
stages: 1) how PACE became involved in the constitutional reform process 
in Ukraine, 2) how PACE’s involvement was resisted, 3) how the Ukrainian 
opposition asked for the CoE’s involvement, 4) how PACE required the 
fulfilment of the original commitments, and 5) how intervention by the CoM 
stabilised the relationship. The development of the process will then be ana-
lysed to determine the actors, issues and activities in the regulatory space, 
and the mechanisms that influenced the development of the process. 

7.2 PACE becomes involved in the constitutional 
reform process in Ukraine  
The destabilisation of the monitoring process began with a motion for debate 
by the Ukrainian delegate, Serhiy Holovaty. The re-elected Ukrainian Presi-
dent planned to make amendments to the constitution and reduce the powers 
of parliament by means of a referendum. Making political reform in this way 
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was, allegedly, neither in line with the Ukrainian constitution nor with Euro-
pean values. These serious allegations led to an investigation by PACE that 
resulted in a recommendation that once again threatened Ukraine with exclu-
sion from the CoE.   

Ukrainian PACE representatives warn about authoritarian 
tendencies 
The political crisis in Ukraine had significant implications for the relation-
ship between PACE and Ukraine. In the aftermath of the presidential elec-
tion in Ukraine, the confrontation between the President and parliament had 
escalated. Parliament, still dominated by left-wing forces, had refused to 
approve the new government headed by Viktor Yushchenko. The President’s 
response was to threaten to introduce sweeping constitutional changes 
through a referendum. For a while, parliament split in two: one pro-
presidential part that convened outside the parliament building, and one anti-
presidential part that barricaded itself inside.194  

The official aim of the referendum was to first consult the people on a 
number of proposals, and then to introduce the changes that the people had 
approved. The referendum included six questions for voters to consider. The 
first was a vote of no confidence in the current parliament, the second was to 
introduce the right of the President to dissolve parliament if it failed to form 
a majority within one month or failed to adopt the budget in three months, 
the third was to limit the immunity of parliamentary delegates, the fourth 
was to reduce the delegates from 450 to 300, the fifth was to change the 
structure of parliament to a bi-cameral parliament, and the sixth was a re-
quirement that all amendments to the constitution had to be confirmed by a 
referendum.195 

The parliamentarians, who were now reunited, responded by legally chal-
lenging the President’s actions. A two-thirds majority voted to delay the 
referendum process until new legislation could be passed, and a petition was 
sent to the Ukrainian Constitutional Court, as well as to PACE.196 The mo-
tion in PACE asked for a recommendation to the CoM to assess whether the 
President’s actions were in accordance with Ukraine’s membership obliga-
tions to the CoE.   

                               
194 In February 2000, pro-presidential parliamentarians, together with security forces, stormed 
the main building and the old communist symbols were taken down, cutting the historical 
continuity of the UkrSSR. From then on, parliament was referred to as the 3rd convocation, 
rather than the 14th convocation, of the Verkhovna Rada (Supreme Council) of Ukraine. 
195 PACE Doc. 8666, Reform of the institutions in Ukraine, report by the Monitoring Commit-
tee, 14 March 2000, explanatory memorandum, section II The President’s decree of 15 Janu-
ary 2000 
196 ibid., explanatory memorandum, para. 2-5 
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In the motion, the delegates stated their concern for the President’s disre-
gard for the law and warned of authoritarian tendencies. The rights of both 
the parliamentarians, and the independence of the judiciary were threatened 
by the referendum. According to the motion, the situation in Ukraine was 
similar to the situation in Belarus prior to the constitutional crisis that led to 
Belarus’s exclusion from the CoE accession process. The delegates wanted 
the CoE to request that the President postponed plans for a referendum and 
restored the political dialogue in Ukraine.197    

PACE and the Ukrainian Constitutional Court assess the 
proposed reforms  
As a result of the motion, a number of CoE bodies became involved in the 
process. The PACE Bureau referred the question to the Monitoring Commit-
tee, and to the Committee of Legal Affairs and Human Rights. PACE’s 
President also seized the Venice Commission and wrote a letter to the 
Ukrainian President stating his concern.198  

The Monitoring Committee’s assessment was that there was, indeed, 
cause for alarm. The committee’s co-rapporteurs, Hanne Severinsen and 
Renate Wohlwend, went to Kyiv in February and delivered their draft report 
in March. On the mission, they had attempted to gain clarification about 
whether the referendum was supposed to be binding or consultative, but had 
failed to get a clear answer. Their conclusion was that the CoE could not 
recognise a constitution amended by unconstitutional means and, in their 
opinion, the referendum was invalid and Ukraine should be suspended if it 
carried on with the plans.199   

President Kuchma’s reaction to PACE’s involvement was to warn PACE 
about the consequences of the possible diverging views of legality. He stated 
his concern over the extraordinary monitoring activities in a letter of re-
sponse to PACE’s President, and wanted to make two things clear. The first 
was that the initiative for the referendum was taken by the people according 
to the procedure of the Ukrainian constitution, which he was obligated to 
comply with. The other was that the Constitutional Court of Ukraine was 
already considering the legality of the proposal, and he was obligated to 
follow the Constitutional Court’s judgement in the case it collided with the 
judgement of the Venice Commission.200    

                               
197 PACE Doc. 8637, Ukraine, motion for recommendation presented by Mr Holovaty and 
others, 27 January 2000 
198 PACE Doc. 8666, Reform of the institutions in Ukraine, report by the Monitoring Commit-
tee, 14 March 2000, explanatory memorandum, para. 1, 6-7 
199 ibid., section V conclusions 
200 PACE Doc. 8674, Reform of the institutions in Ukraine, Communication from the Presi-
dent of PACE, 23 March 2000, section 2, Letter from the President of Ukraine to the Presi-
dent of PACE, dated 14 March 2000 
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The Ukrainian Constitutional Court and the Venice Commission did, 
however, not contradict each other. The Constitutional Court ruled that ques-
tions one and six were unconstitutional and needed to be withdrawn, other-
wise the questions were in accordance with the constitution. The Constitu-
tional Court, however, added that the constitution could only be amended by 
a two-thirds majority in parliament and not by the referendum alone.201 The 
Venice Commission concluded that it was up to the Constitutional Court to 
decide the issue, although the legal basis for holding a consultative referen-
dum was still unclear. The Ukrainian constitution contained no provision for 
how to deal with conflicting referendum results and parliamentary majorities 
in constitutional issues.202   

However, the question of whether holding the referendum was in accor-
dance with the commitments to the CoE was still unresolved. The Ukrainian 
representation in the CoE informed the CoM that president Kuchma intended 
to follow the ruling of the Constitutional Court. The CoM considered this as 
a considerable development and informed PACE.203 However, the PACE 
Committee of Legal Affairs and Human Rights maintained the position that 
the referendum had no legal basis. Like the Monitoring Committee, it re-
ferred to the referendum as the ‘so-called “referendum”’ to mark its unclear 
legal status, and emphasised that the aim of the referendum was to take 
power away from parliament and introduce a presidential regime. Therefore, 
it contradicted Ukraine’s commitments and obligations.204  

PACE debates the legality of amending the Ukrainian 
constitution by referendum 
In early April, less than two weeks before the referendum was planned to 
take place, the question was debated in Strasbourg. The Ukrainian Foreign 
Minister represented the Ukrainian government, and representatives of three 
PACE committees made presentations. 205  It was not possible to reach a 
consensus on the factual description of the legal situation in Ukraine and the 
question became whether the Ukrainian government’s intentions could be 

                               
201 PACE Doc. 8690, Decision of the Constitutional Court of Ukraine on the constitutionality 
of the President’s Decree on calling an all-Ukrainian referendum on people’s initiative, com-
munication from the CoM, 31 March 2000 
202 CDL-INF (2000) 011, Constitutional referendum in Ukraine (opinion adopted 31 March 
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203 PACE Doc. 8690, Decision of the Constitutional Court of Ukraine on the consti-
tutionality of the President’s Decree on calling an all-Ukrainian referendum on peo-
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204 PACE Doc. 8695, Reform of the institutions in Ukraine, opinion by the Committee on 
Legal Affairs and Human Rights, 3 April 2000 
205 The Monitoring Committee, the Committee on Legal Affairs and Human Rights, the 
Committee on Parliamentary and Public Relations 
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trusted or not. The two main topics of debate were the alleged tendency of 
authoritarianism and the dubious legality of the referendum.  

On the question of the authoritarian tendencies, the problem was to decide 
who or what actually represented authoritarianism: the forces in parliament 
resisting reforms or the ideas of sweeping popular authority from referenda. 
The PACE committees’ view was to see the events as part of a broader pat-
tern in Europe of strengthening the executive at the expense of parliament, 
and creating populist authoritarian regimes. References were made to 
Moldova, Belarus and even Austria206. Tolerating radical reform in Ukraine 
was, thus, risking the future of parliamentary democracy.    

Severinsen (Denmark) Monitoring Committee: Over recent years, there has 
been growing concern in the Council of Europe about attempts in various 
countries to change the balance between legislative and governmental bodies 
in favour of a strong executive. We see such a dangerous tendency in many 
of our member states. […]  If the Council of Europe tolerates a referendum in 
Ukraine and there is a coup d’état as a result, our Assembly must bear re-
sponsibility for it.207 

Ojuland (Estonia): We understand that the referendum is aimed at strengthen-
ing presidential power and diminishing that of parliament. Our concern is that 
Ukraine will copy the Belarusian model. […] Do we want something like that 
to happen in the Ukraine? We should not close our eyes to such a possibil-
ity.208  

The Ukrainian Foreign Minister, and others, argued that reforms were neces-
sary to create a more effective parliament, and that it was based on the will 
of the people to rid themselves of the last remains of the authoritarian com-
munist past.209 Ukraine had, according to this position, specific problems of 
post-communism and was only doing what was necessary to speed up Euro-
pean integration.    

Tarasyuk (Foreign Minister of Ukraine): As a result of the last presidential 
election, Ukraine has rejected the communist ghost of the past and confirmed 
its choice of a European future with a democratic political system, based on 
the rule of law and on an effective balance of executive, legislative and judi-
cial branches. That fact did not go unnoticed by our friends in the Council of 
Europe. Having made their choice, the people of Ukraine demanded that 
practical steps be taken to expedite the process of reform. On 15 January, the 

                               
206 Verbatim of PACE debate, Reform of the institutions in Ukraine, 4 April 2000, Severinsen 
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President of Ukraine issued a decree calling the all-Ukrainian referendum on 
the people’s initiative, thereby obeying the will of Ukrainian citizens.210 

Saakashvili (Georgia): … but with Ukraine, we are not dealing with a Bela-
rusian-type situation. […] President Kuchma has been resolute in pursuing 
European integration despite domestic difficulties in his rapprochement with 
NATO and the European Union.211 

As the true motives behind the reforms were hard to verify, the question of 
the legality of the procedure became the second main focus of the debate. 
The PACE committees’ opinion was that there was no clear legal ground to 
hold a referendum and, for that reason, it would be better to refrain from the 
referendum altogether. It was even wrong to call it a referendum.     

Wohlwend (Liechtenstein) Monitoring Committee translation: The central 
question, however, was whether the referendum itself was in accordance with 
the constitution. The committee doubted that the referendum was admissible. 
She hoped that either the referendum would not be held, or that if it did go 
ahead it would follow the passing of the appropriate law.212 

Gross (Switzerland) Committee on Parliamentary and Public Relations: With 
words, one can make politics, and when we do not use the correct words we 
mislead the people. This is not a referendum. At best it is a problematic 
plebiscite. This is why we use the phrase ‘so-called “referendum”’, we refer 
to the official language, but we also say that language must be questioned.213 

The Ukrainian government’s position was that the legal situation had been 
clarified by the rulings of the Constitutional Court and the Venice Commis-
sion, and that the previous problems had been removed. The Ukrainian rep-
resentatives also argued that the legislation on the referendum, which had 
been passed during Soviet times, was still valid.  

Tarasyuk (Foreign Minister of Ukraine): The referendum on 16 April does 
not imply that there will be overnight changes but it will oblige the Verk-
hovna Rada to consider such changes in full conformity with the Ukrainian 
constitution and legislation. In other words, our democracy is developing and 
unconstitutional steps are impossible.214 

Zvarych (Ukraine): Contrary to the report, Ukraine has had a law on a na-
tional referendum since June 1991. I want to make clear that that law exists. 
An entire section of the constitution deals with the right of the people to hold 
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a referendum on practically any issue. To state that the referendum is invalid, 
illegitimate or completely unconstitutional is quite simply wrong.215  

PACE clarifies Ukraine’s obligations 
The PACE recommendation resulting from the debate contained a warning 
directed at Ukraine not to carry out reforms that did not have the support of 
parliament. PACE rejected the amendments proposed by the Ukrainian dele-
gation and accepted the committees’ position about the situation in Ukraine. 
PACE expressed its concern over the organisation and modalities of the ref-
erendum, and did not recognise it as legally valid unless a new law was 
passed. PACE also asked the CoM to ensure that all provisions of the consti-
tution were respected when the results of the referendum were implemented, 
and recommended that Ukraine should be suspended from the CoE if the 
constitution was amended in an unconstitutional way.216  

7.3 The Ukrainian government resists PACE’s 
continued involvement 
In the period following the debate, the relationship between PACE and 
Ukraine continued to be problematic. Although Ukraine did not openly dis-
regard the requirements set up by the latest PACE recommendation, the ac-
tivities of the procedure were disturbed. Ukrainian PACE representatives 
had problems attending committee meetings, the Monitoring Committee’s 
findings were questioned, and other PACE committees’ communication with 
their Ukrainian informants was disrupted. 

The Monitoring Committee follows up Recommendation 1451 
The Monitoring Committee continued to observe the situation in Ukraine, 
enlisted the aid of local NGOs and asked the CoM questions. The referen-
dum was held as planned on 16 April. According to the Ukrainian Central 
Election Commission, the turnout was around 80% and an overwhelming 
majority of 80–90% supported the proposals.217 The referendum was not 
observed by any of the big European organisations. Instead, the co-
rapporteurs went on a fact-finding mission in June 2000 to assess the situa-
tion.   
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The findings were disappointing and Ukrainian human rights NGOs re-
ported that the referendum had been organised in an undemocratic way. Ac-
cording to this information, voting had lasted for ten days, the state-owned 
mass media had not presented opinions opposed to the referendum, and 
heads of government institutions had forced their staff to vote.218 The infor-
mation was then passed on to the CoM.  

In June, the PACE delegates asked the CoM what measures it had taken 
to implement Recommendation 1451 and the ministers replied that the mat-
ter would soon be on their agenda.219  

The PACE committees experience obstruction from forces in 
Ukraine   
The worsening of the relationship between PACE and Ukraine continued 
during the autumn of 2000 and there were signs that forces in Ukraine had 
attempted to stop direct communication between PACE and actors in 
Ukraine.  

In early September, the travel expenses of the Ukrainian PACE delegates, 
Oliynyk, Rakhansky and Holovaty, were denied by parliament and they had 
difficulties in attending the PACE committee meetings. The liberal group in 
PACE covered Holovaty’s expenses but the others could not be present at 
their meetings, and PACE’s president had to write to the speaker of the 
Ukrainian parliament to remind him of the obligations to cooperate with the 
monitoring procedure.220 

Another example of obstruction was when a teleconference with Ukrain-
ian journalists, organised by the PACE Sub-Committee on the Media, had to 
be cancelled due to actions by the law-enforcement authorities in Ukraine. 
The sub-committee had been contacted regarding the case of Heorhiy Gon-
gadze, a Ukrainian journalist specializing in exposing corruption who had 
disappeared, and had decided to discuss the issue. When the teleconference 
was to be held, the police evacuated the building due to an alleged bomb 
threat and prevented the journalists from re-entering.  

The perceived obstruction made PACE react. The PACE Sub-Committee 
on the Media issued a press release that expressed surprise that ‘powerful, 
crude and unscrupulous people’ were still active in Kyiv in preventing the 
freedom of speech, 221  and it was decided that a strong message needed to be 
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sent to the Ukrainian authorities.222 The authorities were approached on sev-
eral levels. Freedom of expression was part of the CoM’s thematic monitor-
ing and, in November, rapporteurs from the CoM visited Kyiv and held a 
seminar on mass media regulation and self-regulation.223 In December, rep-
resentatives from the government and parliament met with the PACE Com-
mittee on Education and Culture in Paris to discuss state pressure against the 
media in Ukraine. 

The meeting established that the Gongadze case was to be seen as a test 
case of Ukraine’s media freedom. At the press conference after the meeting, 
the committee chair, Tutti Isohookana-Asunmaa, explained that the Gon-
gadze case clearly illustrated the repeated aggression, intimidation, and mur-
ders of journalists in Ukraine. The chair of the Ukrainian parliament’s 
Committee for Freedom of Speech, Olexander Zinchenko, in turn stated that 
the honour of Ukraine rested on resolving the affair.224 Isohookana-Asunmaa 
then went on to Kyiv to have further meetings with Ukrainian NGOs and 
media representatives.      

The government responds to the Monitoring Committee’s 
criticism 
However, the Ukrainian government did not agree to the presentation of 
Ukraine as a country that did not honour its obligations. In December, 
Ukraine delivered its response to the latest draft report by the Monitoring 
Committee.225 In the opinion of the Ukrainian authorities, the report pre-
sented a biased picture of Ukraine that contradicted the assessments of other 
CoE bodies. The Ukrainian authorities hoped to be understood correctly in 
the future and declared themselves to be open for constructive and transpar-
ent dialogue.   

The first line of argument was that the criticism presented in the commit-
tee’s report was without foundation. Compared to the years of parliamentary 
deadlock in 1995–9, Ukraine was now making fast progress on the formal 
commitments.226 The death penalty had been abolished and the new criminal 
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code had been adopted in the second reading. The criticism of the presiden-
tial election and the referendum in the report was considered to be without 
foundation. According to the response, no violations had been registered and 
the co-rapporteurs’ conclusions relied on selective information provided by a 
little known NGO.227 The report was also criticised for failing to present all 
the positive achievements of the government regarding minority protection 
and the fight against corruption.228  

The other line of argument was that the Monitoring Committee’s criticism 
did not have support within the CoE. In the mass media field, as well as in 
the reform of the prison system, the Ukrainian government was, according to 
the response, cooperating closely with the CoE and following recommenda-
tions. The CoM, the Secretariat, and the CPT were also, according to the 
response, satisfied with the achievements by Ukraine.229  

7.4 The Ukrainian opposition asks for PACE 
involvement  
In late November 2000, a political crisis known as the ‘cassette scandal’ 
developed in Ukraine. The disappearance of Gongadze was further politi-
cised when a headless body was found in a forest in Kyiv, in the constitu-
ency of the Socialist Party leader, Olexander Moroz. A security guard, by the 
name Melnychenko, claimed that he had been secretly taping conversations 
between the President and his closest circle. He claimed that he had evidence 
on the tapes that the President had requested the death of Gongadze. The 
security guard fled to the USA, but a number of parliamentarians, including 
the PACE delegate, Serhiy Holovaty, revealed his taped confession and ac-
cusations to the press. At the end of November 2000, Olexander Moroz pre-
sented part of the tapes to parliament and claimed that Gongadze’s assassina-
tion had been ordered by Kuchma, and had been planned and carried out by 
the Minister of the Interior, with the participation of the head of the presi-
dential administration. (East European Constitutional Review 2001) The 
government’s reaction was to deny and question everything, from the death 
of Gongadze, to the motives, and the authenticity of the recordings. A protest 
movement against President Kuchma, and what was perceived as a ‘black-
mail state’, then started in the western part of Ukraine, and soon spread to 
the rest of the country. These events also showed that Ukraine had failed to 
guarantee the respect for European values and, again, Ukraine became the 
focus for a PACE debate.  
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PACE reacts to the situation in Ukraine 
As a response to developments in Ukraine, PACE organised an urgent de-
bate on the issue of media freedom in Ukraine. In December, the Committee 
of Legal Affairs and Human Rights requested an urgent debate. The follow-
ing day, the Monitoring Committee was informed and the committee sent its 
co-rapporteurs to Kyiv.230  

During the co-rapporteurs’ visit, new requests for PACE involvement 
emerged from Ukraine. Severinsen and Wohlwend arrived in the middle of a 
political confrontation between the President and parliament, but were there 
to assess the investigation of the Gongadze case. They met with representa-
tives of the people involved in the investigation, including the victim’s 
mother, and received requests from parliament that the CoE should assist in 
the investigation of the case.231  

The CoE was also presented with recommendations from some trans-
national civil society organisations. A mission from the international journal-
ist rights organisation, Reporters Sans Frontiers (RSF), was in Kyiv to inves-
tigate the Gongadze case and they released a report called ‘Mutilation of the 
Truth’.232  In the report, the organisation gave a long list of recommendations 
to the Ukrainian authorities about the conduct of the murder investigation, 
and a recommendation to the CoE to suspend Ukraine’s membership if it 
failed to get to the bottom of the case.233     

The PACE committees assesses the situation and proposes 
changes 
In preparation for the debate, three PACE committees were involved in the 
assessment of the situation in Ukraine: The Monitoring Committee, the 
Committee of Legal Affairs and Human Rights, and the Committee of Cul-
ture and Education. All the committees saw the Gongadze case as an illustra-
tion of developments in Ukraine going in the wrong direction.    

The Monitoring Committee was concerned about the government’s han-
dling of the case. The Committee’s report followed up on the developments 
after the constitutional referendum and concluded that the Ukrainian political 
landscape was deeply divided with few means of effectively mediating the 
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differences.234 The co-rapporteurs did not wish to intervene in the public row 
about the alleged possible involvement by the President in the murder of 
Gongadze. However, there were certain aspects of the process that, accord-
ing to the report, were of direct concern to the CoE. The first was the ‘in-
competent, unimaginative and heavy-handed’ efforts by the government to 
investigate the case. The efforts had not only failed to achieve clarity in the 
case, but had also failed to treat the victim’s relatives with dignity. The sec-
ond was the government’s ‘generally unsympathetic attitude to the media’. 
This attitude created an atmosphere of terror and fear that stifled freedom of 
expression and, thereby, democracy.235  Like the PACE Sub-Committee on 
the Media, the Monitoring Committee declared that the Gongadze case was a 
test case for the freedom of the media and the functioning of democracy, and 
compared its historical significance to the Dreyfus Affair in France.236   

The Committee of Legal Affairs and Human Rights focused on the case’s 
significance for the direction of legal development in Ukraine. The Commit-
tee considered both the ‘so-called “referendum”’, and the Gongadze case as 
negative news for the separation of power and the independence of the judi-
ciary in Ukraine.237 With regard to the current situation, the report recom-
mended that PACE express support for a speedy parliamentary investigation 
of the case and urged the executive power to assist, but not interfere in the 
process.238   

The Committee of Culture and Education saw the Gongadze case as the 
climax of Ukraine’s problems with media regulation. According to the 
committee, it was the poor regulation of relations between the media and 
society that was the source of the escalating protests in Ukraine that had 
started already in April 2000. The problems ranged from the lack of protec-
tion for journalists that were physically assaulted,239 to the harassment and 
closure of critical media from state and local authorities through selective tax 
audits and fire inspections,240 to legal ways of suing media outlets for enor-
mous amounts.241 The committee had noticed many structural problems in 
Ukraine’s media landscape, but the Ukrainian government had failed to take 
responsibility for the situation, and had been reluctant to engage in a dia-
logue with the CoE. According to the report, the government and parliament 
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were preoccupied with the terminology of ‘information security’, rather than 
with freedom of expression. ‘Information security’ related to the protection 
of the Ukrainian language and the protection of individuals, society, and the 
state from damaging and incorrect information. This had led to an effort to 
regulate journalists, rather than to regulate relations between the media and 
society.242 To improve and democratise media regulation, the committee 
presented a list of recommendations and suggested that Ukraine should be 
given assistance to promote these changes. 243 The committee called for: 
 

• speedy and transparent investigation of all cases of violence and 
death of journalists;  

• immediate abolishment of regulations and practices allowing out of 
court closure of media outlets and termination of broadcasting; 

• amendment of the legislation of libel fines; 
• amendment of the National Television and Broadcast Council in 

line with expertise provided by CoE; 
• abolishment of state monopolies on print and distribution, and the 

creation of equal conditions; 
• promotion of public broadcasting;  
• regulation of the Internet according to European standards.  

PACE debates media freedom and the functioning of 
democracy in Ukraine 
The debate in PACE concerned how to describe the situation and how PACE 
should respond. On the one hand, conditions were bad in Ukraine but on the 
other hand, Ukrainian society had reacted and brought the issue to Europe’s 
attention. The growing awareness of the rights and freedoms among the po-
litical classes in Ukraine could be interpreted as a sign of hope.   

Severinsen opened the debate by stating that the affair had many dimen-
sions. One dimension was, obviously, the actual persecution of the press and 
the government’s efforts to control the media in Ukraine. Another dimension 
was the connection between the case and the ongoing conflict between par-
liament and government in Ukraine. It was the actions of parliament that had 
made the case politically charged, and parliament had appealed to the inter-
national community to intervene. Severinsen made clear that Ukraine should 
not be punished or sanctioned at this stage. Rather, the increased awareness 
in Ukrainian society that something was wrong was welcomed as a positive 
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achievement. Paraphrasing Winston Churchill, she set a tone of hope in a 
dark hour. 

Severinsen (Denmark) Monitoring Committee: I hope that perhaps this can 
be the end of the beginning or even better, the beginning of the end, of the 
monitoring of Ukraine.244 

Four of nine speakers in the debate were Ukrainian parliamentarians and the 
session’s chair noted that the debate was ‘very nearly a debate within the 
Verkhovna Rada’.245 Everyone was much in agreement that the truth had to 
be established, but three rather different stories were told.  

The first story was that the situation showed that a genuine crisis for de-
mocracy existed in Ukraine. The Ukrainian delegate, Holovaty, spoke of a 
concealed system operating in Ukraine, which removed and made those who 
refused to accept the official line ‘disappear’. He connected Gongadze’s 
disappearance with the journalist’s outspoken criticism of the government, 
not least during the referendum in 2000, when Gongadze had organised a 
radio phone-in, which according to Holovaty, ‘was essentially the only air 
time available to opponents of this political farce’. Holovaty also blamed the 
Ukrainian authorities, especially the GPO, for obstructing the investigation, 
and concluded that the last hope of the relatives of Gongadze now lay with 
PACE. 

Holovaty (Ukraine) Liberal, Democratic, and Reformers Group: Fellow par-
liamentarians, what else can one expect of an institution unreformed since its 
inception under Stalin in the 1930s?  How many mothers in Ukraine will 
want their children to become honest, upright journalists?  In whom can that 
tragedy-stricken mother have hope, for hope she still has: hope for the future 
about her son, the truth stifled by the powers that be?  You, my friends, are 
Lesia Gongadze’s last hope.246      

This line had support among many non-Ukrainian PACE speakers who 
maintained that the case showed that there was serious abuse of power in 
Ukraine, which called for some kind of action.247 Several of the speakers also 
recommended that the PACE delegates read the RSF report and called for 
tougher investigations of the situation for the media in Ukraine.248  

Nabholz-Haidegger (Switzerland), translation: Gongadze had provided oxy-
gen to the Ukrainian people. He had been a defender of democracy who criti-
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cized the President, the reduction of parliamentary power and the referendum 
and then had to be killed.249 

The counter version was provided by the Ukrainian delegate, Oleh Zarubin-
sky. According to him, the opposition used the tragic story in order to gain 
power after losing the election. According to him, there was no atmosphere 
of fear in Ukraine and many oppositional journalists, far better known than 
Gongadze, continued to work. Many of the major newspapers opposed the 
government, demonstrations were allowed, and the authorities were serious 
in their investigation of the case. 

Zarubinsky (Ukraine), translation: He could not agree with the rapporteur.  
He questioned reports of a huge demonstration in Ukraine.  Of a population 
of three million, only five thousand had demonstrated, led by the man who 
had accused the President in November 2000 of knowing about 
Mr Gongadze’s disappearance.  The state police had not had to break up the 
demonstration as had been reported.  There had been ostentatious efforts to 
find out the truth of the case; he had never seen so much action.250 

A third, more moderate line, was provided by the other speakers from 
Ukraine. This story emphasized that only some elements within the govern-
ment were to blame and that any abuse of power could only be decided by 
the courts.251 They also pointed out that the role of parliament showed the 
strength of parliamentary democracy in Ukraine.  

Oliynyk (Ukraine), United European Left, translation: A country that could 
admit its shortcomings had moral strength.  Ukraine had admitted its short-
comings, as it was the Ukrainian parliament that had rung the alarm bells 
about the case.  Violation of the freedom of the media was not unique to 
Ukraine.252 

Summing up the discussion, Severinsen commented that the different opin-
ions from the Ukrainian delegates in the PACE debate showed that real de-
mocracy was there and needed support.253 The rapporteur from the Legal 
Affairs Committee shared the view that democracy was on the move in 
Ukraine, but that freedom of speech was necessary if a country was to be 
called democratic.254 The chair of the Legal Affairs Committee ended the 
debate by, once again, reminding the delegates that, even though the case 
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showed something was wrong in Ukraine, the CoE still wanted Ukraine as a 
member.  

Mota Amaral (Portugal), Monitoring Committee: We want Ukraine in the 
family of the Council of Europe. We are not against Ukraine or the Ukrainian 
authorities. The debate showed that the democratic forces in the Ukrainian 
parliament are pushing towards the democratic reforms that are needed. We 
must not forget that.255 

Ukraine is given a chance to redeem itself 
The debate produced a resolution and a recommendation that declared the 
Gongadze case a test case for freedom of expression in Ukraine. It also sug-
gested a way in which to restore the damage done to Ukraine’s credibility in 
this area. The resolution presented a list of actions that the Ukrainian gov-
ernment could undertake in order to show its commitment to European val-
ues. The suggested action included a full investigation of the Gongadze 
case256 and the list of reforms in the media field, suggested by the Committee 
on Culture and Education.257 PACE also offered its assistance regarding an 
independent examination of the Melnychenko tapes and the body believed to 
be Gongadze, if parliament so requested.  

In PACE’s recommendation, the CoM was asked to start a dialogue with 
the Ukrainian authorities about the results of the Gongadze investigation, as 
soon as possible. PACE also asked the CoM to assist the Ukrainian parlia-
ment by providing an independent investigation, and asked the member 
states to grant Melnychenko political asylum, and to provide greater assis-
tance to Ukraine in the media field.258 

7.5 PACE requires fulfilment of the original 
commitments 
In the spring of 2001, the political confrontation in Ukraine between the 
government and the anti-Kuchma movement continued to escalate. A tent 
city of demonstrators grew up in the centre of Kyiv and demands were made 
that president Kuchma and his government resign. The crisis even reached 
inside the government where Prime Minister,Viktor Yushchenko, remained 

                               
255 Verbatim of PACE debate, Freedom of expression and the functioning of parliamentary 
democracy in Ukraine, 25 January 2001, Mota Amaral (Portugal) 
256 PACE Resolution 1239 (2001), Freedom of expression and the functioning of parliamen-
tary democracy in Ukraine, 25 January 2001, para. 6 
257 ibid., para. 5 
258 PACE Recommendation 1497 (2001), Freedom of expression and the functioning of par-
liamentary democracy in Ukraine, 25 January 2001, para. 1 

 140 



loyal to the President, while Deputy Prime Minister, Yulia Tymoshenko, 
supported the demonstrators.  

The nationalists and the communists in parliament could also not agree to 
impeach Kuchma and the crisis was eventually resolved by the removal of 
the demonstrators by force. Yushchenko was then replaced and Tymoshenko 
was briefly jailed on accusations of gas smuggling and tax evasion. In a let-
ter from prison, published in the Financial Times in March 2001, Ty-
moshenko accused Kuchma of building a totalitarian state, blocking reform, 
and selling out Ukrainian energy interests in exchange for Russian political 
support (East European Constitutional Review 2001).  

In April 2001, PACE again put Ukraine on the agenda. It had been two 
years since the last progress report, and the third report on the state of fulfil-
ment of the commitments and obligations was debated. The political con-
frontation and crisis in Ukraine had, again, halted reforms and the formal 
commitments to the CoE to make changes to laws and judicial institutions 
had still not been fulfilled. The question was what PACE could do about it.  

PACE follows up on the Ukrainian government’s actions 
In the months that followed the debate on the freedom of expression, the 
representatives of the Ukrainian government discussed PACE’s list of con-
cerns regarding the media climate with the CoM. The government showed 
no interest in cooperation on the Gongadze investigation,259 but was inter-
ested in engaging in cooperation concerning reforms of media regulation.260  

The Gongadze case was politically sensitive and the government and par-
liament had different positions on outside involvement. The government saw 
no reason for the participation of the CoE in the investigations, and informed 
the CoM that it saw the tapes as a falsification, and maintained that no le-
gally valid investigation had yet proved that the body that had been found 
was really Gongadze.261 Parliament, on the other hand, was interested in help 
from the CoE to organise an independent examination of both the tapes and 
the body.262 The CoM’s response was to appeal to the member states to assist 
Ukraine in accordance with the relevant international conventions of assis-
tance in criminal matters.263  

The problems were of a different nature regarding the request for media 
reforms. The Ukrainian government presented an aide memoire about how to 
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address the issue and this suggested that a CoE-EC joint programme should 
be set up.264 As a response to this, the Secretariat worked out a media action 
plan. The action plan was to be implemented from 2001–2 at an estimated 
cost of EUR 438 000. The plan was directed at harmonising the media regu-
lation with CoE standards by expert evaluations, training and the translation 
of the CoE’s documents.265 The problem with the action plan was that no 
funds were available and the CoM had to ask the member states for contribu-
tions. The issue of freedom of expression was also part of the CoM’s own 
thematic monitoring, and the CoM informed PACE that investigations were 
under way.266  

Meanwhile, the Monitoring Committee conducted its own investigations 
and its co-rapporteurs travelled to Kyiv on yet another fact-finding mission. 
There, they met the imprisoned opposition leader, Yulia Tymoshenko, and 
followed up what had happened to demonstrators held by police. The co-
rapporteurs’ conclusion from the trip were that the climate of political con-
frontation still continued to be a hindrance to reform.267   

In April, the Monitoring Committee presented its third report on 
Ukraine’s honouring of its commitments and obligations. The report was 
highly critical and, as on many previous occasions, called for starting the 
procedure to exclude Ukraine from membership of the CoE.268 The president 
and parliament were criticised for failing to honour their commitments. The 
only true success since the last report was the ratification of the ECHR pro-
tocol 6, in April 2000.269 It was also positive that the constitutional rules for 
amending the constitution had, thus far, been respected.270 The report, how-
ever, continued to warn about the planned constitutional reforms,271 criti-
cised the failure to reform the judiciary,272 and strongly criticised the execu-
tive authority’s persecution of the opposition and the independent press.273 
The immediate danger, at that moment, was that the political deadlock 
threatened to create a legal vacuum in Ukraine. In July 2001, the transitional 
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rules allowing for the current unreformed situation were due to expire, and 
this would leave the existing order without support in the constitution.274 The 
rapporteurs had to rely on the renewed pledges of the faction leaders in 
Ukrainian parliament that the necessary laws would be passed by June. 
Given the previous experience of Ukrainian political life, this was not reas-
suring.275    

The co-rapporteurs very much agree with the conclusion of one of the mem-
bers of the Ukrainian delegation who deplored that ‘political disputes pre-
vailed instead of legislative work in the Rada.’276  

PACE debates how to put pressure on Ukraine to reform 
The debate on the report showed that there was agreement on all sides about 
the description of the actual situation in Ukraine and the role of monitoring. 
On the other hand, it was not obvious what the CoE and Ukraine should and 
could do about the situation. It seemed to be beyond the capacity of both 
PACE and the Ukrainian parliament. 

There were few among the speakers who could disagree that the state of 
affairs in Ukraine was deteriorating. There was also agreement that PACE 
had done a great job and should continue to monitor, put pressure on the 
government of Ukraine, and help those in favour of reform. Of the speakers 
in the Ukrainian delegation, few openly opposed the factual description in 
the report, although they also wanted to stress the progress made.  

Oliynyk (Ukraine) translation: It was a black day for Ukraine.  In the time 
that he had been the head of the Ukrainian delegation to the Assembly he had 
found it humiliating to have to respond to criticisms about his country’s fail-
ure to honour its commitments.  The situation described by the rapporteurs 
was on the whole accurate.  He was not pleading for leniency, but he wanted 
to convince the Assembly that progress was being made in Ukraine.  The 
Rada had, despite facing obstacles, adopted a new criminal code and had 
passed new laws in the areas of justice and political parties that demonstrated 
there was a clear impetus in the Rada for reform.’277 

The many speakers in the debate were also in agreement that the exclusion 
of Ukraine would be out of the question at this stage. Exclusion was not only 
considered inefficient but also counter-productive. Excluding Ukraine would 
only isolate Ukraine, give support to anti-European forces, and possibly lead 
to a new Cold War situation. The example of Belarus was brought up as a 
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reminder of what could happen.278 Another argument was that the violations 
of the CoE standards in Ukraine were less severe than what was happening 
in Russia. Russia had been temporarily suspended from representation in 
PACE due to the re-starting of the war in Chechnya. More severe sanctions 
imposed on Ukraine would, thus, constitute a use of double standards.279 

Pokol (Hungary) However, the recommended sanctions include excluding 
Ukraine from membership of the Council of Europe, and we must be cautious 
with our evaluations in that respect.  We all know that this is the Council of 
Europe’s most severe sanction, which is why it has been used extremely 
rarely in its history.  The human rights situation in Chechnya, for example, 
was much more serious and problematic than the current situation in Ukraine, 
yet this sanction was not implemented and only a provisional suspension was 
imposed.280 

The disagreement among the speakers was about how to find new ways to 
proceed. Should more help and good advice be provided, or should the 
Ukrainian government first have to show some signs of political sincerity 
before the threat of exclusion was lifted? Many speakers called for a fresh 
start. It was, in their opinion, unrealistic to expect changes in such a short 
time. New deadlines might only complicate the situation and create a new 
crisis for PACE in the near future. According to these speakers, it was better 
to find new ways to co-operate rather than to risk further isolation of 
Ukraine.281  

Stankevič (Lithuania) The solution for the time being – here, I share the view 
of all the other members of the Lithuanian delegation - could be to set up a 
joint commission of the Parliamentary Assembly and the Ukraine Parliament, 
whose main task would be to help the authorities in Ukraine to carry out the 
necessary reforms and to accelerate the honouring of their obligations. If we 
are really willing to help our Ukrainian friends to resolve their present politi-
cal crisis and to continue to follow the path of democratic reform, we should 
work together in close co-operation with them to find the right solutions.282 

Other speakers were less understanding of the Ukrainian procrastination and 
maintained that the threat of sanctions showed that the CoE maintained its 
standards. It was also a matter of how to manage scarce resources. Six years 
had already passed and other newer members were more sincere and needed 
the CoE’s help more than Ukraine.283 
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Jones (United Kingdom) I realise that the situation in Ukraine is difficult.  
We have all read the newspapers this week, and know that there is another 
political crisis there.  However, quite a few member states have come out of 
totalitarian regimes and seem to be making greater progress than Ukraine.  
Some newer members quite legitimately expect to receive our time and 
commitment in helping them to play their full role in the Assembly and as 
members of the European family.284 

The co-rapporteurs concluded that there was support for the tough wording 
of the resolution but that more time should be made available for Ukraine to 
make changes. They supported an amendment that gave Ukraine until June 
to show progress. The chair of the Monitoring Committee stressed that the 
committee’s intention was not to show Ukraine the door but to help Ukraine 
to remain part of Europe.285 

The end of the debate became a struggle between the co-rapporteurs and 
the Ukrainian delegation concerning what PACE’s response would be if 
Ukraine continued to fail to meet expectations in June. Two different pro-
posals were presented to amend the paragraph that spoke about the suspen-
sion of Ukraine. The proposal from the Monitoring Committee was that 
Ukraine would be sanctioned unless substantial progress was shown by June. 
The proposal from Zvarych of the Ukrainian delegation was that monitoring 
would end if progress could be shown in June. PACE accepted the commit-
tee’s amendment, but this did not end the struggle. Zvarych proposed to add 
a list of measures specifically indicating what substantial progress meant, 
and proposed a more limited list of codes to be enacted. This sub-
amendment was also defeated, which lead Zvarych to object to the realism of 
the timeframe.  

Zvarych (Ukraine): By June, we must enact three major codes – a civil code, 
a civil procedure code and a criminal procedure code. As a parliamentarian 
who knows a little about the process of legislation, I can emphatically state 
that that will not happen. If you accept the amendment, you might as well ex-
clude Ukraine today, because that will not happen by June.286 

PACE sets a new deadline 
The outcome of the debate was a new deadline for the enactment of reforms 
and a call for assistance to Ukraine. The resolution concluded that previous 
resolutions had not convinced the Ukrainian authorities to act. PACE would, 
therefore, start the process to exclude the Ukrainian PACE delegation, and 
ask the CoM to suspend Ukraine from representation unless substantial pro-
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gress could be shown by June 2001.287 PACE also pleaded for further assis-
tance to Ukraine, and called on the CoM to intensify cooperation and im-
plement the action plan for the media.288  

7.6 Intervention by the CoM stabilises the relationship 
After the long chain of threats and debates since the debate on the constitu-
tional referendum, in June, there was substantial change and stabilisation in 
the relationship between PACE and Ukraine. The deadline set by PACE was 
about to run out, but new developments made PACE reconsider imposing 
sanctions. The monitoring procedure was normally the responsibility of 
PACE but the CoM could act in cases where ‘specific action’ was required 
(Benoît-Rohmer and Klebes 2004: 123). By June 2001, the situation was 
considered such an occasion.289 The result of the intervention was a tempo-
rary shift of responsibility for monitoring of commitments within the CoE 
from PACE to the CoM, and the delegation of the issue of interpreting the 
state of progress to the Secretariat. 

The CoM takes special action and PACE lifts the threat of 
sanctions 
During the period after the PACE debate in April, there had been intensive 
contact between the Secretary General, the CoM, and the Ukrainian govern-
ment. In May, the CoM had an informal meeting concerning the proposal for 
an action plan from the Secretary General.290 The Foreign Minister of 
Ukraine then responded by formally asking for wider involvement by the 
CoE in the democratic transformation of Ukraine, and praised the Secretary 
General for his personal contribution.291 The CoM could then, in the begin-
ning of June, formally ask the Secretariat to send an information and assis-
tance mission to Ukraine to evaluate the situation.  

Due to this development, the threat of sanctions by PACE was not carried 
out in June. Before the PACE session, the CoM, the Secretary General, and 
the Speaker of the Ukrainian parliament, addressed PACE in order to stop 
the process of resuming the debate on the fulfilment of Ukraine’s commit-
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ments. PACE then agreed to remove the Ukrainian issue from the order of 
business.292 During the session, questions relating to Ukraine surfaced none-
theless. A number of PACE delegates presented a motion with reference to 
Resolution 1244, and the call to the President of Ukraine to put an end to the 
practice of intimidation and repression of the opposition. The case concerned 
the Ukrainian parliamentary delegate, Oleksandr Yeliashkevich, who had 
been assaulted in 2000 allegedly because of political motives. According to 
the delegates, the Ukrainian law enforcement agencies had not only failed to 
solve the crime, but had also intentionally spread misinformation.293 This 
motion, however, did not lead to a public debate in PACE, at this stage. 
Ukraine now had committed to deeper intergovernmental cooperation to 
achieve progress and PACE waited to see the results. 

7.7 Analysis of the development of the process 
The first politicised period of the monitoring process will now be analysed 
according to the theoretical framework. First, the conditions of the regula-
tory space created by the efforts to regulate the political crisis will be de-
scribed, then the mechanisms of stability of the relationship will be deter-
mined, and finally the mechanisms of destabilisation will be assessed. 

Evolution of a soft but contested space for handling political 
crises 
The configuration of the regulatory actor during the period was triadic, and 
consisted of a regulator, a rule follower and a number of advocates of the 
public interest. This time, the divide on the Ukrainian side was between the 
government and the opposition. Actors representing the Ukrainian political 
opposition in parliament and representatives of the media acted as advocates 
of the public interest and brought cases to PACE’s attention about disrespect 
for the rule of law and human rights. The representatives of the Ukrainian 
government and the pro-presidential forces, on the other hand, were respon-
sible for upholding the commitments to PACE and, thus, had to defend 
themselves against the accusations both at home and abroad. Meanwhile, the 
CoE actors could assume the role of benign regulator and stress the strict 
need for European values to be respected, and demonstrate ways that 
Ukraine could repair its credibility. Some CoE actors, such as the Monitor-
ing Committee, the Committee of Legal Affairs and Human Rights, and the 
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Sub-Committee on the Media pointed out the problems and took the side of 
the aggrieved, while other CoE actors, such as the Venice Commission, the 
Committee of Culture and Education, and the Secretariat provided scripts for 
how the Ukrainian government could solve the problems. All the CoE actors, 
however, were united in the interpretation of the regulative issue. 

The regulative issue at stake was how to address the serious allegation 
about the lack of protection of European values in practice, in a member 
under monitoring. The CoE position was that the monitoring agreement also 
applied in practice, and this called for an investigation of the allegation. The 
Ukrainian actors had diverging positions on this issue. The opposition asked 
for the CoE’s intervention and investigation, while the government main-
tained that the Ukrainian internal systems for investigation and legal scrutiny 
were sufficient. 

The regulative activities continued to interfere directly in Ukraine 
throughout the period and, in spite of or maybe because of the resistance to 
intervention, Ukraine became more intertwined in the European legal sys-
tem. The regulatory activity consisted of intensive and multi-level inquisitive 
and meditative activities, in the form of various fact-finding missions, com-
bined with regulatory activities, in the form of issuing normative statements 
and resolutions. This activity directly interfered in the creation of the legiti-
macy of constitutional reform. The Venice Commission and the Constitu-
tional Court of Ukraine coordinated their evaluations of the constitutionality 
of the constitutional reform process, and PACE questioned the legality of the 
referendum. The activities in the media sphere interfered with Ukrainian 
regulatory activities, as well as the activities of civil society organisations in 
Ukraine, and with the efforts of transnational and international organisations, 
such as the RSF and the OSCE. The recommendations in the PACE resolu-
tions also added more elements to the monitoring process by providing new 
points of reference for evaluating Ukraine’s future conduct with regard to 
constitutional change and media regulation.  

The authority invoked to enforce the CoE’s rules was predominantly soft. 
The threat of exclusion was used, but in connection with lines that were not 
to be crossed, rather than in connection with acts already performed. Com-
bined with this, more cooperation was initiated. The authority was based on 
the logic of trust rather than the logic of legality. By declaring that constitu-
tional reform and the Gongadze case as test cases, PACE provided clear 
examples of lack of trust, and engaging in action plans became a way of 
restoring that trust. The Ukrainian authorities were invited to make public 
assurances of their political and moral obligation to safeguard European 
values. The CoE, therefore, rewarded the moral strength to admit faults and 
commit to change.  
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Table 8 The regulatory conditions during the first politicised period  
Actor configurations Triadic 
Issue interpretation Non-reciprocal 
Activities Interfering 
Invoked regulatory authority Soft 
Source: Author’s analysis 

Stabilisation by restoration 
The confrontational practices in Ukraine with regard to democracy, the rule 
of law, and respect for human rights during the political crisis, led to allega-
tions of failure to safeguard European values. The government was unwilling 
to take responsibility for the problems, but was also unable to deny that the 
problems existed. The crisis also led to further delays in fulfilling the origi-
nal commitments to PACE. Yet PACE did not go so far as to carry out its 
threats of exclusion, this time either.  

The stabilisation of the relationship was a reminder of the description of 
the workings of a restorative justice conference. The dialogue was centred 
on two cases of alleged violation of community values: the lack of respect 
for the rule of law in the case of the constitutional referendum and the lack 
of respect for human rights in the Gongadze case. The process involved both 
offenders and victims. The Ukrainian authorities, as the offenders, and the 
advocates of the Ukrainian opposition and the relatives and colleagues of 
Gongadze, as the victims, were brought together in order to repair the dam-
age done to the faith in community values. In the debates and other commu-
nication that followed, concrete ways in which trust could be restored were 
worked out between the parties with the assistance of the CoE’s experts. 
Rather than ostracising the Ukrainian authorities and demanding their exclu-
sion from the community, they were invited to start a process of making 
amends by improving the legal and political practices through enforced self-
regulation. By engaging in the action plans, the government admitted some-
thing was wrong and that it was its responsibility to correct it. The dignity of 
the government was upheld by the voluntary nature of the reparations. The 
dignity of the opposition was upheld by its grievances being taken seriously 
and by insisting on its rights. By cooperating in the reparative process, the 
Ukrainian actors proved their commitment to community values. The 
mechanism stabilising the relationship can, thus, be understood as the 
mechanism of restoration. 

Destabilisation by responsive regulation 
The destabilising mechanism emerged from the interaction of the Ukrainian 
actors and the workings of the procedure. Once the local actors presented 
themselves as victims of abuse, the regulatory investigation to find out 
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whether this was the case took on a destabilising momentum of its own. The 
centrality of the issues brought up by the Ukrainian opposition forces, and 
the active verbal defence from the Ukrainian government actors points to a 
destabilisation initiated by local actors and, eventually, resulting in a trade-
off where the avoidance of further international discomforting criticism was 
exchanged for accepting further harmonisation demands. The relationship 
was first challenged by the accusation from the Ukrainian opposition that the 
President was violating the obligations to respect the rule of law by attempt-
ing to amend the constitution by a referendum. This was followed by the 
accusation that the government was violating human rights by failing to con-
duct a just investigation of the Gongadze case. These accusations were diffi-
cult to ignore and required some kind of responsive action from PACE. The 
urgent debates created a contest of principles regarding how to understand 
the regulative issue of how allegations of violation of European values in a 
state under monitoring should be addressed.  

The government argued, along the lines of the principle of mutual recog-
nition, that the Ukrainian justice system was capable of solving its legal di-
lemmas without outside interference. The opposition upheld the position that 
outside legal scrutiny was necessary and, thus, argued for harmonisation 
with European standards. The positions were difficult to adapt and, instead, 
the positions were co-ordinated. The Ukrainian and CoE institutions made 
coordinated legal evaluations of the constitutional amendment process, and 
the government avoided outside scrutiny of the Gongadze investigation, but 
agreed to improve its media regulation along European lines to avoid future 
harassment of the media. This outcome can be interpreted as a victory for the 
harmonisation principle. Ukraine accepted that Ukrainian constitutional 
amendment procedures and media regulation should be made according to 
the European standard, and that harmonisation of the judicial sphere must 
also continue to be under the CoE’s supervision. In a sense, the monitoring 
was extended to cover new additional commitments.  

Table 9 The dynamics of the process during the first politicised period      
Destabilising mechanism Regulatory space conditions Stabilising mechanism 
Responsive regulation  Soft, triadic, non-reciprocal, 

interfering 
Restorative justice 

Source: Author’s analysis 
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8 The late post-accession period 

8.1 Contesting the terms for ending monitoring 
During the fourth period, the terms about when to terminate the process were 
contested. Two PACE resolutions delimit the period: the first in September 
2001, and the second in September 2003. In the first resolution, substantial 
progress was declared and the end of the monitoring process was hinted at. 
Two years later, the monitoring still continued and ending the process was 
not considered. By now, stability was interpreted as the continuation of 
monitoring, and suggestions of closing the procedure were disruptive.  

At this time, the immediate political crisis in Ukraine was over and par-
liament had begun to function again. However, the political climate in 
Ukraine was still confrontational, the anti-Kuchma movement was still ac-
tive, new parliamentary elections were held in the spring of 2002, and the 
project of constitutional reform was re-launched. The problem for the actors 
in the monitoring process was how to handle the dilemma that, even though 
many of the formal commitments were finally being honoured, the reports 
about the Ukrainian failure to safeguard European values in practice, were 
mounting.  

The purpose of this chapter is to analyse how the problems of implement-
ing the commitments affected the terms of the monitoring process. The de-
velopment of the process during the period will be described in four stages: 
1) how the terms of the relationship were re-assessed, 2) how Ukraine failed 
to improve its record, 3) how the public dialogue was extended, and 4) how 
monitoring continued on a new understanding of the relationship. The devel-
opment of the process will then be analysed to determine the actors, issues, 
and activities in the regulatory space, and the mechanisms that influenced 
the development of the process. 

8.2 The terms of the relationship are reassessed 
After the postponement of sanctions against Ukraine in June 2001 and the 
intervention by the CoM, a new kind of uncertainty was introduced to the 
process. Ukraine was now cooperating more actively with the CoE and en-
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acting the required legal changes. The exclusion of Ukraine from the CoE 
was, thus, no longer an issue. The question for PACE was what this meant 
for the continuation of the monitoring procedure. Although the laws were 
there, the implementation of the laws was another matter. This created a 
dilemma regarding if the formal enactment of laws meant fulfilment of the 
commitments, and the end of monitoring, or if implementation of European 
values in practice, was also necessary. On this issue, new controversy arose 
between the Monitoring Committee and the Ukrainian delegation that desta-
bilised the relationship again. In the time leading up to the postponed PACE 
debate in September 2001, the CoM, the Monitoring Committee, and the 
CLRAE all presented evaluations of Ukraine’s progress that indicated there 
were problems of implementation.  

The Secretariat finds that progress has been made on the 
formal commitments 
The enhanced cooperation between the CoE and Ukraine was developing 
relatively smoothly on the intergovernmental level. The Secretariat sent out 
an information and assistance mission to Ukraine, which evaluated the pro-
gress made and proposed new cooperation activities, to which the Ukrainian 
authorities responded with enthusiasm.294  

The Secretariat’s four-man delegation arrived at a time of relative politi-
cal calm. Parliament had just managed to pass the judicial reform legislation 
through a complicated package deal, and Ukraine was celebrating ten years 
of independence and preparing for the annual EU-Ukraine summit. The 
delegation met with all branches of power, as well as with the diplomatic 
community and NGOs,295 and put together a detailed report about the state of 
pluralist democracy,296 the rule of law,297 and the respect for human298 and 
minority rights.299 The conclusion of the delegation was that the Ukrainian 
authorities were serious in their commitment to European values, and that 
relations between the government and parliament were improving. These 
changes were seen as an important sign of progress.300  

In the view of the Secretariat’s delegation, Ukraine has recently made signifi-
cant progress in the fulfilment of its formal obligations, in particular in adopt-
ing or amending important pieces of legislation.301 
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This did not mean that problems did not exist. The President and parliament 
still had political disagreements on certain issues, notably regarding election 
law and language law.302 It was also too early to say if the enacted laws met 
with the CoE’s expectations and if they would be implemented properly. 
According to the delegation, consolidating the transformation was a respon-
sibility that the Ukrainian government and the CoE shared. The delegation, 
therefore, proposed a new CoE-EC joint programme in order to provide ex-
pertise and training for those who were to implement the reforms.303 The 
Ukrainian partners appreciated the suggestions and the CoM informed PACE 
that the mission’s recommendations would be taken into account in the 
preparation of future cooperation with Ukraine.304    

The CLRAE and PACE receive complaints about the abuse of 
power 
The parliamentary and local government monitoring continued to operate in 
parallel with intergovernmental cooperation, and signals of distress from 
local authorities, the political opposition, and civil society groups were 
picked up. 

The CLRAE was alerted by the tendency of local councils to dismiss 
mayors who were in opposition to regional governors. The CLRAE had been 
following up on the implementation of the ECLSG in Ukraine, and in 2000 
had concluded that further international support for local government reform 
was needed. The CLRAE report had suggested planning new cooperation 
activities with actors in Ukraine that shared its objectives, such as the United 
States Agency for International Development (USAID) and the Association 
of Ukrainian Cities (AUC).305 In February 2001, the CLRAE had decided to 
make a second monitoring report on the state of local democracy in Ukraine. 
A delegation was appointed in April and travelled to Ukraine in July.306  

During the mission, the CLRAE delegation became directly involved in 
the power struggle at the local level in Ukraine. The mayor of the town of 
Myrhorod in the Poltava district had been dismissed by his council and made 
an appeal to the CLRAE to investigate the legality of the procedure. The 
CLRAE expert’s preliminary findings were that the decision to dismiss the 
mayor did not seem to be in full accordance with Ukrainian law. The hy-
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pothesis about pressure on the local council from the governor also did not 
appear to be unfounded. As a response to this report, the new mayor of 
Myrhorod asked to meet the CLRAE experts.307  

The meeting between the CLRAE experts and the representatives of the 
Myrhorod city council became rather chaotic. A number of councillors re-
quired that the report of the experts should be declared invalid, and that the 
CLRAE should apologise to Myrhorod for spreading misinformation. The 
objectivity of the CLRAE delegation was also challenged because one of the 
rapporteurs was Polish. The CLRAE delegation reacted strongly to the way 
they were treated and refused to discuss the allegations from the Myrhorod 
representatives.308 

After the visit, the CLRAE delegation informed the Ukrainian authorities 
that they were about to conclude that there was a lack of will to improve the 
situation for local self-government in Ukraine, and that it was necessary for 
the Ukrainian authorities to express their genuine respect for the CoE’s prin-
ciples. As a response, President Kuchma signed a decree at the end of Au-
gust, which ordered parliament and the cabinet of ministers to give priority 
to the development of local democracy over other issues. A very extensive 
support programme for local self-government was also adopted, which en-
visaged cooperation and consultation between the AUC and the cabinet of 
ministers on a wide range of issues.309  

The Monitoring Committee’s co-rapporteurs also received signs of disre-
gard for European values in Ukraine from its interlocutors. The Gongadze 
investigation was still unresolved and reports about similar cases of violence 
towards journalists continued to arrive. Other concerns were the assault on 
the parliamentarian, Yeliskievitch, brought up at the last PACE session, and 
reports about bad conditions in prisons and holding cells from the Ukrainian 
human rights ombudsman.310 The reaction of the Ukrainian authorities to this 
information had, thus far, been a lack of will to address the problems and, 
instead, respond by neglect and denial.311  

The CLRAE concludes that Ukraine failed to implement local 
self-government  
The CLRAE report on local democracy in Ukraine concluded that, in spite of 
having signed and ratified the ECLSG, Ukraine still remained a centralised 
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state. The report also stated that a strong mentality of centralism remained 
within the main authorities and provided resistance to any reform involving 
decentralisation.312 Because of the resistance from the central authorities, the 
CLRAE had preferred to have direct contact with elected representatives 
from the opposition, actors who sometimes had experience of being harassed 
by the central authorities.313   

The resistance was analysed as deriving from a combination of a lack of 
understanding and a lack of will to reform. Power, in terms of legal status, 
and control over financial and administrative resources, was distributed in 
favour of the central authorities. Ukrainian legislation on local self-
government was weak, unclear and badly implemented, and the principles of 
the ECLSG were neither implemented, nor fully understood.314 Decentralisa-
tion was often interpreted as a threat to the cohesion of the country.  To 
some extent, the rapporteurs could understand the lack of will to reform. 
According to the rapporteurs’ informants, decentralisation reforms were 
often interpreted as a way to fragment the country. The danger of decentrali-
sation could, therefore, be used to mobilise forces that wanted to reintroduce 
communism.315 

The report was debated in the CLRAE and a recommendation and a reso-
lution were adopted. The recommendation stated that a serious democratic 
and rule of law deficit had been created over the last two years, and that the 
Ukrainian authorities had underestimated the scope and political impact of 
ECLSG ratification. The CLRAE made it clear that Ukraine had, to a great 
extent, failed in implementing the ECLSG and needed further assistance.316 
In the resolution, responsibility for monitoring implementation was dele-
gated directly to sub-governmental and nongovernmental actors in Ukraine. 
The resolution invited the AUC to regularly inform the CLRAE about the 
implementation of government programmes. It also entrusted the CLRAE 
institutional committee to establish direct contact with local and regional 
authorities, international institutions and NGOs working in Ukraine, in order 
to follow-up the implementation process and keep the CoM, PACE, and the 
EU informed.317 
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The Monitoring Committee requires more improvements in 
passing and enacting legislation  
The conclusions of the Monitoring Committee’s report was that Ukraine, in 
spite of recent notable progress, had to do more in order to fulfil its com-
mitments, and that monitoring needed to continue. In order to end the proce-
dure, more improvements were needed both regarding laws and practice.318  

In spite of the progress, all formal commitments to judicial reform were 
still not honoured.  Only the law on political parties and the criminal code 
and criminal procedure code had been adopted from the list of legal acts that 
Ukraine had promised to enact in 1995.319 The prospects for the immediate 
future did not look bright either. The continued disagreement between the 
President and parliament had blocked the new election law and the ratifica-
tion of the ECMRL and the judicial reform package that had finally been 
enacted did not live up to the required standard.320 The fact that the GPO 
remained unreformed and retained its powers of legal supervision, was par-
ticularly problematic.321  

Ukraine had also failed to convincingly alleviate the fears of the commit-
tee with regard to the protection of freedom of expression and the rule of 
law. The Gongadze case was still unresolved, more cases of harassment of 
journalists and parliamentarians were reported and the conditions in prisons 
and holding cells were appalling. Regardless of this, the GPO continued to 
deny that there was a problem.322 The Monitoring Committee, therefore, 
called on the authorities to acknowledge and investigate the problems, widen 
the mandate of the human rights ombudsman, make public the CPT reports, 
and show improvement of democratic practices in the upcoming elections.323     

PACE debates when to end monitoring 
Unlike on so many previous occasions, the potential exclusion of Ukraine 
from the CoE was no longer an issue. Rather, the major issue for debate was 
how to determine when and on what terms monitoring could be ended. The 
co-rapporteurs started the debate by stating that the formal commitments 
remained unfulfilled324 and that people were living in fear in Ukraine.325 
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Monitoring, therefore, had to continue at least until after the following year’s 
parliamentary election.  

Severinsen (Denmark) Monitoring Committee: The conclusion is that pro-
gress has been made, but we must carefully continue our monitoring, espe-
cially with a view to the forthcoming election. I am happy that the parliament 
of Ukraine has come a long way, but we still have a long way to go.326 

Most of the speakers in the debate were in agreement with the co-rapporteurs 
that monitoring should continue in some form, although there was some 
disagreement regarding the correct form of relations. Should PACE take an 
active stance and push for further proof of improvements or should it have a 
more detached and neutral role?  The problem was related to how the situa-
tion in Ukraine was understood. Some speakers were of the opinion that the 
political situation was developing in a dangerous direction and advocated 
stronger pressure on the government. According to these speakers, the oppo-
sition and the media needed PACE’s support against a government that mis-
used its power.327  

Jones (United Kingdom): As I said before, the problem lies in the degree and 
scale of presidential power in Ukraine and the way in which the current in-
cumbent uses that power.328 

Other speakers argued that the situation was more complex and far from 
unique. According to this position, Ukraine was in a difficult period of tran-
sition and needed support and encouragement rather than pressure and criti-
cism.329 

Bartos (Czech Republic) European Democratic Group: We must pursue the 
monitoring procedure so as to offer genuine help to Ukraine, but we should 
create only an optimal pressure because very strong pressure could afford 
considerable advantage to extreme non-democratic powers on the left and on 
the right.330 

The Ukrainian delegation appreciated that sanctions were not discussed this 
time and agreed that there were problems in Ukraine. However, the delegates 
wanted PACE to acknowledge the progress made so far, and were comment-
ing on the active role of the co-rapporteurs.331 Some of the delegates saw the 
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co-rapporteurs as inflexible and difficult to please. The co-rapporteurs’ ad-
vice was even described as a third independent force in Ukrainian politics.      

Kostytsky (Ukraine) translation: In Ukraine there was a sort of triangle with 
the authorities on one side, the opposition on the other and the rapporteurs 
with their desire to help on the third side. The Ukrainian delegation faced a 
particular problem: knowing that they should exert pressure on the authorities 
and having to please the Council of Europe and the authorities.332 

Other members of the Ukrainian delegation saw the co-rapporteurs as unfair, 
and claimed that they took the side of the opposition, and introduced new 
areas of monitoring. Roman Zvarych spoke about a ‘wall of misunderstand-
ing’ in PACE and strongly argued that PACE should recognise that Ukraine 
had made sufficient changes and was ready to go over to the post-monitoring 
phase.  

Zvarych (Ukraine): The Assembly should summon the simple courage to say 
one thing: that this April Ukraine had made substantial progress. I understand 
why the rapporteurs do not want to change the word ‘notable’ to ‘substan-
tial’, as to acknowledge that ‘substantial progress’ has been made would be 
to concede that we might be in a position to terminate the process in January. 
I think that that is where we stand.333 

The debate on the amendments turned into a struggle over how PACE 
should describe the level of progress. The Monitoring Committee defended 
the word ‘notable’ while Zvarych advocated the word ‘substantial’. Very 
much to Zvarych’s surprise, the majority of PACE took his side against the 
Monitoring Committee and amended the resolution and recommendation 
according to the wishes of the Ukrainian delegation. To Zvarych, this was a 
sign that ‘the wall of misunderstanding’, which had separated PACE and 
Ukraine, was now beginning to disappear. 

Zvarych (Ukraine): In fact, I am flabbergasted by the last vote and I offer my 
apologies because I see that the wall is now beginning to crumble. Finally, 
we are beginning to understand each other and I very much appreciate that.334 

PACE sends mixed messages 
The result of the debate, however, showed that there was disagreement be-
tween the Monitoring Committee and the Ukrainian delegation regarding the 
terms to end monitoring, and the resolution and recommendation included 
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diverging positions. On the one hand, it indicated that things were improv-
ing. It stated that substantial progress had been made, that Ukraine only 
needed to fulfil a few remaining commitments, and that PACE should con-
sider going over to the post-monitoring phase in January 2002.335 On the 
other hand, it indicated that progress was not sufficient in many other fields. 
The resolution urged the Ukrainian authorities to fully implement the judi-
cial reforms, fully implement the ECLSG, and both demonstrate and im-
prove the functioning of democracy and the protection of human rights in the 
country.336 It was recommended that the CoM continue to assist Ukraine and 
engage in activities directed at training the Ukrainian politicians, and the 
public at large, in democratic practices.337  

8.3 Ukraine fails to improve its record  
The public monitoring of Ukraine did not end in January 2002. Rather, the 
monitoring activities during 2002 continued to expand and bring in new 
aspects. By now, Ukraine was intertwined in the many layers of the CoE 
human rights system, and this provided more authoritative and public infor-
mation about the state of affairs in the country. The intergovernmental coop-
eration deepened and became more open and public, parliamentary and local 
elections were observed by PACE and the CLRAE, cases in the European 
Court of Human Rights began to emerge, and the Monitoring Committee’s 
activities continued as usual.  

The CoM makes the intergovernmental cooperation more public 
The major change in the intergovernmental cooperation between the CoE 
and Ukraine was that its results became more public, and there was increas-
ing acknowledgement of problems and failures. The media action plan had 
received funding and been set in motion, and the Secretariat’s information 
and assistance mission had resulted in a new and improved CoE-EC joint 
programme.338 The new fourth joint programme was intended to be more 
coordinated than before and also more transparent. The proceedings of the 
steering committee meetings were published, and the results of the activities 
were also to be made easily accessible.  
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One area where Ukraine still resisted international scrutiny was the Gon-
gadze investigation. The Ukrainian authorities remained uninterested in the 
suggestion from PACE about establishing an international commission to 
investigate the Gongadze affair. The CoM was informed that Ukrainian law 
did not allow for such internationalisation.339  

PACE and the CLRAE observes parliamentary and local 
elections 
Election observation by PACE and the CLRAE did not show any major im-
provements with regard to the functioning of democracy In March 2002, 
parliamentary and local elections were held in Ukraine and some things dif-
fered from the previous elections in 1998. The new election system remained 
intact, with half of the seats distributed by majority vote in single mandate 
constituencies, and half by proportional vote in multi-mandate constituen-
cies. It was however a somewhat new political spectrum with a pro-
presidential side and an opposition that contained both left-wing and centrist 
election blocks. Other things remained the same. The political climate was 
confrontational, and economic and political interests were closely connected. 

Pre-election observation missions heard allegations of improper use of 
government resources during the election campaign, so-called ‘administra-
tive resources’. The use of administrative resources had resulted in unequal 
media exposure, imbalanced composition of local electoral commissions, 
and intimidation of opponents. The observers also noted that the new and 
otherwise good election laws were not enforced.340 

 The observation report of the election itself reported no major incidents 
and some improvement compared with earlier elections. Conditions were 
described as somewhat chaotic, with overcrowding and varying practices at 
polling stations, due to understaffing and lack of training among election 
officials. This had made observation difficult and the PACE mission recom-
mended technical improvement of the organisation, and that Ukraine should 
allow local, non-partisan, election observers, in order to further increase 
transparency.341 The CLRAE observers complained that holding local elec-
tions on the same day as the national election overshadowed local issues, and 
recommended that local elections should be held on a separate day. The ob-
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servers also regretted that the political contestation was mainly between in-
dividuals, rather than between political programmes.342 

The result of the election was also inconclusive. The pro-presidential 
forces had been clearly defeated in the multi-mandate proportional vote, but 
how the results in the other half of the vote, which consisted of the single 
mandate constituencies, affected the total composition of the next parlia-
ment, remained unclear on election day. A post-election mission was, there-
fore, necessary to make a final evaluation of the election.343        

PACE receives reports about continued problems after the 
election  
After the election, more signs that the rule of law, human rights and the 
functioning of democracy were not respected in Ukraine were received and 
retransmitted by the CoE.  

At the PACE session in June 2002, the question of intimidation of the 
media and the opposition was brought up again. New motions for debates 
were presented concerning political prisoners344 and journalists in prison345 in 
Ukraine, and Hanne Severinsen asked the CoM questions about the failure to 
ensure an open and transparent investigation of the Gongadze case. The 
CoM responded by stating that that a critical dialogue had been initiated with 
Ukraine, and that the Ukrainian authorities had declared their willingness to 
change legislation in order to make an international inquiry possible.346 In 
connection with this, Severinsen held a press conference together with Gon-
gadze’s widow, Myroslava, and announced that the Monitoring Committee 
would return to the issue in the autumn.347 

In September 2002, the PACE Bureau delegated the issue to a special ex-
pert, Hans Christian Kruger, former Deputy Secretary General of the CoE. 
His mission was to report on the legal and judicial aspects of the investiga-
tion of the Gongadze case. In December, he travelled to Kyiv on a fact-
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finding mission.348 Hearings were also held in the Ukrainian parliament re-
garding the media situation in Ukraine.349 

Meanwhile, cases against Ukraine had begun to mount in the European 
Court of Human Rights. The Gongadze case reached the Court in 2002, as 
Mykola Melnychneko and Myroslava Gongadze lodged applications to con-
sider their cases.350 The Court also made its first ruling against Ukraine in 
July 2002. The case involved a dispute between the Ukrainian and the Rus-
sian parts of the former Soviet transport company, Sovtransavto, where the 
Ukrainian government had interfered in the legal process and acted in sup-
port of the Ukrainian company. The court ruled that Ukraine had violated the 
European Convention of Human Rights by denying the Russian company the 
right to a fair trial. 351    

Signs were also appearing that the political climate was deteriorating. In 
October 2002, a PACE post-election mission was sent to check up on the 
implementation of the election results, as part of the Monitoring Commit-
tee’s activities. The mission found that the pro-presidential side had man-
aged to grow steadily after the elections by convincing delegates to join their 
coalition. Meanwhile, dialogue in parliament had been made impossible by 
new attempts to impeach the president. In September, parliament reopened 
and a pro-presidential majority had now been formed with 228 of the 450 
mandates. The opposition told the rapporteurs that the wish of the electorate 
was not reflected in this way.352 The rapporteurs were also told that unlawful 
detention had been used against members of the opposition, and that crimi-
nal cases had been initiated against relatives of members of the Our Ukraine 
block.353 

8.4 The CoE and Ukraine extend the public dialogue 
In 2003, the dialogue between Ukraine and the CoE bodies seemed to nor-
malise. There were some indications that Ukraine had begun to acknowledge 
its responsibilities, and that the CoE had regained trust in Ukraine. Ukrainian 
problems were discussed in the debates in PACE, but as part of general 
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European problems and not as urgent debates. The cooperation in the joint 
programmes was positively evaluated, and Ukraine invited the Venice 
Commission for consultation on the renewed efforts to reform the constitu-
tion.  

PACE debates freedom of expression in Europe  
The media situation in Ukraine was brought up in PACE in January 2003 as 
PACE’s Committee on Culture, Science and Education reported on the gen-
eral state of freedom of expression in Europe. The report listed problems 
with freedom of expression in all member states, but the more problematic 
states were mentioned in greater detail. In the case of Ukraine, the report that 
had received input from Ukrainian media NGOs, emphasised the problems 
of political control, legislation, violence against journalists, and legal har-
assment.354 

During the debate, the Ukrainian delegates that took part described the 
situation in rather different ways. According to one view, the situation was 
deteriorating and more international monitoring was asked for. In this ac-
count, journalists in Ukraine were under attack, and the President and the 
forces behind him were actively suppressing the media.355 

Symonenko (Ukraine), United European Left, translation:  The authorities in 
Ukraine were promoting a myth about freedom of expression. The journalist 
classes were enslaved; systems of coercion existed and freedom of speech 
was a myth. Censorship was widespread. There were bans and lawsuits 
against journalists. There was direct intimidation and blackmail and if this 
did not work, even murder. There was also a block on the free flow of infor-
mation. 356 

According to the other view, the situation was improving and there was need 
for technical assistance. Ukraine was, in this view, taking steps to improve 
legislation with support from the CoE and there was reason to be optimis-
tic.357 

Rybak (Ukraine), translation: In Ukraine, the media was still in a formative 
stage. Ukraine was taking steps to improve its legislation to ensure freedom 
of expression, and to meet diverse, sometimes conflicting, interests. There 
were more private than state-owned broadcasters. The same was true of the 
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print media. The media could not be subject to state control, and there was 
reason to view the future optimistically.358 

PACE’s recommendation called for declassification of the CoM’s monitor-
ing reports on freedom of expression, and for progress with regard to inves-
tigating the murders of journalists.359 After the debate, Hanne Severinsen 
held a press conference together with Myroslava Gongadze, in order to high-
light the lack of progress in the investigation of the Gongadze case.360  

Intergovernmental cooperation shows signs of progress 
Intergovernmental cooperation had become more institutionalised and had 
begun to show regular signs of progress. Previously confidential reports 
were also made openly accessible. These reports added to the picture that 
serious problems with safeguarding European values existed in Ukraine.  

Ukraine agreed to publish the report resulting from the CoM’s thematic 
monitoring of freedom of expression in Ukraine, and the CPT’s reports from 
1998, 1999, and 2000 concerning human rights in the Ukrainian law en-
forcement authorities. The thematic monitoring confirmed the view that the 
media situation was problematic and that freedom of expression was under 
threat,361 and the CPT reports spoke about ill treatment and systematic over-
crowding in prisons.362 

The results of the joint programmes were also publicly evaluated on a 
yearly basis and the results were used to propose new fields for collabora-
tion. This took place at the joint programme steering group meeting in Kyiv 
where all the major stakeholders from the CoE, the EC, and the Ukrainian 
authorities were present. At the steering group meeting in March 2003, the 
fourth joint programme was presented as a success. The programme was 
considered to have achieved Ukrainian ‘ownership’. The Ukrainian authori-
ties implemented the activities on their own and cooperated better with one 
another. A number of concrete ways to numerically show evidence of the 
effect of the activities had also been worked out and could be presented. One 
such indicator was the number of seminars that had been held and com-
pleted. Another indicator of the effects of the training was the number of 
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references made to the ECHR in Ukrainian courts. Seventy judgements 
based on the ECHR had, thus far, been made in Ukraine.363  

The problems of collaboration were also addressed. There were delays 
from the Ukrainian side about the proposed action plan for the reform of the 
GPO, and delays from the CoE side in the production of legislative exper-
tise.364 The problems with delays in the programmes were described as deriv-
ing mainly from translation problems, rather than from conflicts. The 
Ukrainians also made requests for more monitoring and more training, and 
the steering group made proposals for a continuation within a fifth joint pro-
gramme. The proposed activities for the programme included the training of 
prosecutors, follow-up training for legal officials, and following up the ac-
tivities of the media action plan.365 

The Venice Commission is consulted on new constitutional 
reforms 
In 2003, the CoE once again became involved in the constitutional reform 
process in Ukraine. Constitutional reforms had been halted by the crisis of 
2001 but, in the wake of the parliamentary election, and in anticipation of the 
presidential election in 2004, the idea of constitutional reform was re-
launched by the President. This time, the main reforms were said to be to 
transform Ukraine into a parliamentary-presidential republic, modify the 
election system to enable the formation of workable majorities in parliament, 
and reform the judiciary. On the invitation of the chair of the Ukrainian par-
liament, the Venice Commission sent a delegation to Kyiv in February 2003 
to discuss constitutional reforms. The Venice Commission delegation met 
with representatives of the Ukrainian parliament’s constitutional commission 
and of the Constitutional Court. The delegation had not received the text in 
advance, and had some concerns about the proposed judicial reforms in the 
draft but, nonetheless, declared its willingness to cooperate.366  

In March 2003, President Kuchma made a TV address to the Ukrainian 
people and informed them about his new proposal for changes to the consti-
tution. It was announced that the time of presidential parliamentary rule had 
played out its historical role, and that it was time to change to a parliamen-
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tary presidential system, like the one prevailing in other democratic Euro-
pean countries. He also declared that the draft law would be made public and 
published as a booklet, and that every citizen should become involved in a 
nationwide discussion scheduled to be completed in May. 367 

The PACE Monitoring Committee reacted to the presidential initiative by 
asking the Venice Commission to present a formal opinion on the draft pro-
posal, to assess whether the proposal was in conformity with the Ukrainian 
government’s political commitment to meet European standards of democ-
racy. 368 

8.5 PACE monitoring continues on a new 
understanding of the relationship 
When the fifth monitoring report was debated in 2003, the question of when 
to end the monitoring process was again the focus of discussion. Many of the 
old commitments from 1995 to pass legislation had by now been fulfilled, 
but it was obvious that European values were not fully respected in Ukraine. 
This was true in many other countries as well, and monitoring could take 
many forms. However, two interlinked events created a new cause for worry 
in Ukraine as well as in PACE: the upcoming presidential election and the 
proposed constitutional reform. 

The Monitoring Committee reassesses the implementation of 
reforms in Ukraine 
The overall conclusion was that notable progress had been made but that 
Ukraine still had not fully honoured all obligations and commitments. The 
important achievements made in the legal field also needed to be imple-
mented on all levels so they did not remain virtual. The independence of the 
judiciary also needed to be strengthened and the media policy needed to be 
conducted in a way that demonstrated a respect for freedom of expression 
convincingly. The rapporteurs, therefore, asked PACE to resolve to pursue 
the monitoring procedure.369 

Regarding the formal legal and judicial commitments, most legal codes 
had been passed.370 The technically unfulfilled promises to enact certain 
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framework legislation, and reorganise the responsibility of the prison ad-
ministration, could also be taken off the agenda. After consultation with the 
Venice Commission, the CoE experts, and the Ukrainian human rights om-
budsman, the Monitoring Committee concluded that those commitments 
were either obsolete or were fulfilled in essence.371  The more serious prob-
lems were with incomplete reforms or problems with the practical imple-
mentation of the law. The Ukrainian lawyers’ union complained about the 
lack of protection for the status of lawyers, the Venice Commission was not 
satisfied with the proposal for reform of the GPO,372 and the CPT and the 
European Court of Human Rights reported problems with the conditions in 
detention centres, and the lack of independence of the courts in Ukraine.373 
The opposition also complained that the will of the people was not reflected 
in the implementation of the election results.374  

In the Gongadze investigation, which symbolised the many flaws of the 
Ukrainian justice system, increased transparency could be reported, but no 
real progress had been made. A new group had been set up by the GPO to 
speed up the process, and this also gave access to representatives of the RSF, 
Gongadze’s family, and a French forensic expert. Likewise, the Kruger mis-
sion from the CoE to investigate the investigation was about to report. 375 On 
the other hand, progress in the case itself was slow and Gongadze’s family’s 
lawyer had been harassed.376 The co-rapporteurs were also interested in the 
information that the US Ministry of Justice had examined the Melnychenko 
tapes in order to investigate the alleged Ukrainian sale of radar systems to 
Iraq. This indicated that the tapes were considered authentic, and this was 
important in the pursuit of the truth in the Gongadze case.377 The report was 
also much concerned about the lack of improvement in the media climate. 
Even though formal censorship did not exist, the co-rapporteurs were wor-
ried about informal practices of controlling the media. The international 
NGO, Human Rights Watch, and the Ukrainian independent journalists’ 
trade union reported about increased self-censorship and the sending of 
anonymous instructions, referred to as temniki, to the media.378 

The Ukrainian authorities’ response to the report had mainly been to 
promise more reforms and cooperation with the CoE. In its concluding re-
marks, the response stated that continuous improvements had been made, 
that it recognised the many problems still existed, and hoped that coopera-
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tion could continue in the post-monitoring dialogue about the road to future 
EU membership. Emphasis was put on the newfound stability of the process.     

It is important that during the last one-and-a-half years, the process of im-
provement of Ukrainian legislation, as well as the practice of its usage in line 
with the Council of Europe standards, was not interrupted.379 

The Ukrainian response systematically listed measures already taken and 
proposed further action.380 However, some of the criticism was not accepted. 
According to the Ukrainian government, the Kruger mission had been satis-
fied with the conduct of the Gongadze investigation,381 and the response to 
the allegation of state media control through temniki, was disregarded as 
being without foundation. These problems had, according to the authorities, 
more to do with conflicts between the owners and the creative staff in the 
media sphere.382    

PACE debates when to end monitoring  
In the debate on the report, the question of when to end monitoring was the 
main point of the discussion. Should the honouring of commitments and 
obligations be seen as a static process of ticking boxes in a checklist, or did 
it imply a dynamic process of showing continued improvement of practices?  

The co-rapporteurs’ position was that a change in practices was needed. 
Wohlwend opened the debate by explaining that the rapporteurs were im-
pressed with the achievements made in Ukraine, but that more still needed to 
be done. Severinsen continued by stating that the commitments and obliga-
tions were not merely a checklist. It was also a question of changing prac-
tice. In the opinion of the co-rapporteurs, the old system of government still 
survived beneath the surface in Ukraine and continued to work through in-
formal networks of power. These practices were used to control elections 
and control what was expressed in the media. Election monitoring had 
shown that elections were not free and fair, the Gongadze case had not been 
properly investigated, and media monitoring had revealed practices of organ-
ised self-censorship. Because of these shortcomings, the rapporteurs’ con-
clusion was that the monitoring process had to continue. 383 
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Severinsen (Denmark): Therefore, there is no openness and transparency in 
that society, and people must stay in power because those around them are 
dependent on that power. The last election could not be called free and fair, 
and we have made a report about it. The election system needs much im-
provement. The single mandate constituency system is easy to manipulate 
and the technical conduct of the election process needs to be changed. That is 
one reason why it is of the utmost importance that the monitoring procedure 
should continue at least until we see what will happen during and after the 
presidential election in October next year. What will happen with regard to 
the many ideas and drafts relating to the new constitution? Will the president 
respect the requirement that he can have only two terms in office?384 

The other position was that this change in practice could be seen under other, 
less public, forms of monitoring. The Ukrainian delegate, Rakhansky, speak-
ing for the United European Left group in PACE, thanked all parties for their 
help and listed the progress made since 2001. He then reminded everyone 
about the last resolution and recommendation, and concluded that the situa-
tion was best served by going over to the post-monitoring procedure.  

Rakhansky (Ukraine) United European Left translation: The present situation 
in Ukraine would best be served by broader monitoring, and he called on the 
Council of Europe to make such a change. If this were to happen, Ukraine 
would be under an obligation to respect and abide by the new procedure.385 

The United European Left group was rather alone in its opinion. The rest of 
the speakers agreed with the co-rapporteurs’ position that institutions were in 
place, but the practice was still lacking. In the opinion of these speakers, it 
was not yet the right time to terminate the monitoring procedure.386  

Hancock (United Kingdom) Liberal, Democratic and Reformers group: How-
ever, we will never have a free and fair society in Ukraine if we are in denial, 
as some of our members may believe. It would be easy to say we will lift the 
monitoring and enter a fool’s paradise of post-monitoring procedures, but it is 
far too early for that.387  

In comparison with the last debate, the members of the Ukrainian delegation 
did not present the same kind of resistance to the co-rapporteurs’ view about 
the terms on when to end monitoring. There were, however, some com-
plaints about the attitude of PACE, and the lack of equality and respect in the 
relationship. One of the Ukrainian delegates delivered a rather impolite writ-
ten statement after the debate. He did not want to thank the co-rapporteurs 
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and considered that they had gone beyond their task of monitoring obliga-
tions, and that the process now, in a selective way, was monitoring legal 
practices in general. This, in his opinion, only escalated tensions in Ukraine, 
and created a dangerous precedent for PACE.    

Karpov (Ukraine): We have always been and will continue to be grateful for 
friendly help and support. However, there should be one mandatory condi-
tion: relationships with Ukraine may be constructed exclusively upon mutual 
respect and equality, but not upon the basis of endless moral admonitions and 
goading.388 

PACE resolves to continue monitoring 
The result of the debate was a confirmation that the monitoring process was 
about verifying that the monitored country was moving in the right general 
direction, rather than verifying that a number of specific legal acts had been 
adopted. The resolution stated that PACE would continue to monitor, but 
there was no longer a list of legal acts to be ticked off. Instead, there were 
recommendations and advice about how to fully implement, and continue to 
improve, conditions in a number of fields, such as the judicial sphere,389 the 
media,390 local self-government,391 and human rights protection.392  

The resolution also pointed out two areas of specific concern for the im-
mediate future. The Ukrainian government was urged to take the Venice 
Commission’s recommendations into consideration when pursuing constitu-
tional reforms,393 and to demonstrate democratic practices in the upcoming 
presidential elections.394 In the recommendation, the CoM was asked to in-
tensify cooperation with Ukraine and encourage further reforms.395   

8.7 Analysis of the development of the process 
The late post-accession period of the monitoring process will now be ana-
lysed according to the theoretical framework. First, the conditions of the 
regulatory space created by the efforts to regulate the problems of implemen-
tation will be described, then the mechanisms of stability in the relationship 
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will be determined, and finally the mechanisms of destabilisation will be 
assessed. 

Stable conditions in the regulatory space 
The actor configuration in the late post-accession period continued to be 
triadic, with a regulator, a rule follower, and a number of advocates of the 
public interest. Likewise, the division on the Ukrainian side was maintained 
and the monitoring process continued to include a large number of actors 
with opposing roles. The government representatives were given the role of 
rule follower, while the representatives of the opposition assumed the role of 
advocate for victims of the abuse of power. Meanwhile, unity was main-
tained on the CoE side, and the intergovernmental cooperation programmes 
and PACE monitoring were better coordinated. The CoE, as a whole, could 
continue to play the role of a benign, but serious, regulator. PACE and the 
CLRAE pointed out problems and provided an arena for discussion, and the 
Venice Commission, the CoM, and the Secretariat found practical solutions.  

The regulative issue at stake was how to address the lack of implementa-
tion of European values in practice, after most of the formal commitments 
were fulfilled. The Monitoring Committee and the Ukrainian delegation had 
different positions on this issue, as had the Ukrainian actors. Political life in 
Ukraine was dominated by a struggle between opposing camps struggling 
for control of central power. The representatives of the pro-presidential 
forces argued that the commitments were now fulfilled and the public part of 
the monitoring process should be terminated. Representatives of local gov-
ernment, such as the deposed mayor of Myrhorod, representatives of the 
parliamentary opposition, and the journalist community continued to bear 
witness of the problems with respect for European values, and asked for 
further CoE involvement. These positions were difficult to adjust amicably.    

The regulative activities continued to interfere in legal and political life in 
Ukraine. The Myrhorod incident was perhaps the most striking example 
where the verdicts of the transnational experts and local decision-makers 
were opposed. Publication of previously classified reports on the media cli-
mate, and the conditions in the law enforcement sphere, as well as the first 
judgements in the European Court of Human Rights, also provided further 
evidence of Ukrainian practices according to European standards. Likewise, 
the cooperation programmes came to include more measures, and more pub-
lic presentation of the results. Through these activities, Ukraine also became 
thoroughly intertwined in the CoE’s human rights system at local level.   

The regulatory authority invoked during the period was always soft. No 
allegations of statute violation or the threat of exclusion were raised. Ukraine 
was enticed to show progress and trust by opening itself to more scrutiny and 
cooperation, and to continue to improve its practice regarding democracy, 
the rule of law, and the protection of human rights.  
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Table 10 The regulatory conditions during the late post-accession period  
Actor configurations Triadic 
Issue interpretation Non-reciprocal 
Activities Interfering 
Invoked regulatory authority Soft 
Source: Author’s analysis 

Stabilisation through restoration 
During the period 2001–3, Ukraine continued to be a problematic place 
when it came to fulfilling commitments and respecting European values in 
practice. In spite of having incorporated most of the required European 
rights and freedoms into legislation, the situation for those protected by law 
did not seem to improve. Opposition in parliament, local government, and in 
the media community reported about pressure and harassment from powerful 
forces. In addition, election results were, allegedly, not reflected in the for-
mation of the government, and the justice system often failed to provide a 
fair process of justice and respect for fundamental rights. Yet, the relation-
ship remained stable and did not warrant any threat of exclusion or extraor-
dinary measures.   

As in the previous period, the monitoring process attempted to reconcile 
the differences in the Ukrainian political forces by making them admit to 
problems and propose reparative action to restore the commitment to Euro-
pean values. During this period, the Ukrainian authorities also routinely re-
sponded by accepting the problems and opening up processes by inviting in 
their critics. The President proposed an action plan for the local self-
government sphere, and invited representatives of local government associa-
tions to take part in preparing new legislation. In addition, the reports of the 
CoM’s media monitoring and the CPT’s monitoring were made public and 
new projects were suggested in the joint programmes. Even the Gongadze 
investigation was opened up so that local and transnational actors could par-
ticipate. The government also invited the Venice Commission to be part of 
the new constitutional reform project, at an early stage in comparison with 
the previous time. The improved cooperation, and the willingness to engage 
in activities designed to alleviate the problems on the domestic scene meant 
that the Ukrainian government slowly repaired its damaged international 
reputation and could be trusted, to a greater extent, as a member of the CoE 
community. PACE’s acceptance of the formally, deviating, Ukrainian solu-
tions to some of the commitments to reform can be seen as signs of accep-
tance of solutions that had gained internal approval. Therefore, destabilisa-
tion did not come from a lack of cooperation.  

 172 



Destabilisation through responsive regulation 
The relationship was challenged by the disagreement between the Monitor-
ing Committee and the Ukrainian delegation regarding whether it was time 
to end monitoring or not. The Monitoring Committee, and advocates for 
those in Ukraine who failed to see any improvements, argued for continued 
monitoring until changes could be verified in practice, while the Ukrainian 
delegation argued for a termination of monitoring once the formal commit-
ments were fulfilled. This disagreement can be seen as a contest of principles 
regarding how to interpret the regulative issue of how to address implemen-
tation problems. The principle of harmonisation by strict rule compliance, 
that is doing what is required and only that, was challenged by the principle 
of harmonisation by continuous improvement, that is steadily reaching a 
little closer to a distant goal.  

As for the mechanics of destabilisation, the importance of the issues 
brought up by the Ukrainian opposition forces and the active verbal defence 
from the Ukrainian government actors, point to a political contest driven by 
local actors, picked up and transformed into a contest of principles in the 
monitoring process, and eventually resulting in a trade-off where the avoid-
ance of further international criticism was exchanged for accepting deeper 
self-regulation. Monitoring was, thus, extended to cover the monitoring of 
improvements in practice. In the end, the Ukrainian delegation accepted 
continued monitoring and the Monitoring Committee recognised that most of 
the formal commitments were either fulfilled or obsolete. This new under-
standing in the PACE resolution of 2003 can be interpreted as a victory for 
the continuous improvement principle. Monitoring would continue until 
Ukraine proved it could show improvement in practice, in particular by hold-
ing elections and making amendments to the constitution in a way consistent 
with European standards. 

Table 11 The dynamics of the process during the late post-accession period 
Destabilising mecha-
nism 

Regulatory space condi-
tions 

Stabilising mechanism 

Responsive regulation  Soft, triadic, non-
reciprocal, interfering 

Restorative justice 

Source: Author’s analysis 
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9 The second politicised period 

9.1 Monitoring commitments during an 
internationalised political crisis in Ukraine 
The fifth period of the monitoring process was both politicised and interna-
tionalised. Two PACE debates, one in January 2004 and one in October 
2005 delimit the period in time. In the first debate, the relationship between 
the CoE and Ukraine was destabilised, a set of conditions was determined, 
and Ukraine was threatened with exclusion. In the second debate, the rela-
tionship was stabilised and Ukraine promised new reforms.  

During this period, Ukraine experienced a turbulent constitutional 
amendment process, several highly contested elections, and massive street 
protests, culminating in the events dubbed the Orange Revolution. During 
this time, the CoE, like a large number of other international observers, was 
monitoring and assessing Ukraine’s credentials as a European democracy. 
The purpose of this chapter is to analyse how the internationalised political 
crisis in Ukraine affected the terms of the monitoring process.  

The development of the process during the period will be described in 
four stages: 1) how PACE warned Ukraine about making constitutional re-
forms, 2) how Ukraine failed on all the tests set up by PACE, 3) how PACE 
was marginalised during the Orange Revolution, and 4) how the relationship 
was reframed after a change of president. The development of the process 
will then be analysed to determine the actors, issues and activities in the 
regulatory space and the mechanisms that influenced the development of the 
process. 

9.2 PACE warns Ukraine about constitutional reform 
The destabilisation of the relationship began by an assessment of the consti-
tutional amendment process by the Venice Commission. However, the 
events in Ukraine in the winter of 2003–4 led to an escalating crisis within 
the monitoring process. An urgent debate was organised in PACE and 
Ukraine was given new warnings.  
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The Venice Commission assesses constitutional reform  
The disturbance in the monitoring process began in the cooperation between 
the Venice Commission and Ukraine. President Kuchma had re-started the 
interrupted constitutional reform process in February 2003 by presenting a 
new draft proposal for amendments to the constitution. This time, the pro-
posal was to shift the balance of power in favour of parliament and move 
towards a parliamentary system. Ukraine had been warned in 2000 not to 
conduct constitutional reform contrary to European standards and the Moni-
toring Committee had asked the Venice Commission to assess the new pro-
posals.396  

The constitutional process in Ukraine had developed in several directions 
during the year and it was not until December that the Venice Commission 
presented its opinion. First, the government had organised a nationwide de-
bate in April in order for the people to discuss the presidential draft. Then 
the draft produced by this process was withdrawn and three new draft pro-
posals were developed in parliament. The Constitutional Court then assessed 
the three drafts. The Court examined their conformity with the constitutional 
provisions for amendments, before they were considered in parliament. Then 
the Venice Commission presented its assessment.397   

The Venice Commission’s opinion was that the drafts would not solve 
Ukraine’s constitutional problems. In its opinion, the drafts were all very 
similar and none of them presented a clear and coherent constitution that 
could bring stability to Ukrainian politics. The proposals were a step back-
wards in terms of fulfilling European standards, and the Venice Commission 
recommended that the Ukrainians make further improvements to the texts. It 
also declared its willingness to participate in this process.398 

The Monitoring Committee reacts to political turmoil   
Rather than reworking the constitutional draft, the majority in parliament 
attempted to go forward with the process. A draft that suggested the presi-
dent be elected by parliament instead of by the people was presented in par-
liament, and this encountered fierce resistance by the opposition. The situa-
tion was further inflamed when the Constitutional Court declared that Presi-
dent Kuchma would be allowed to run a third time for president. These 
events made the opposition fear that, by changing the constitution, Kuchma 
was attempting to bypass the popular vote and remain in power through his 
control of the majority in parliament.  
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The constitutional process required a simple majority vote, followed by a 
two-thirds majority approval in the next regular session, for the amendment 
to become law. The next regular session began in February so it was impor-
tant for supporters of the amendment to have a vote before the session 
ended. The opposition, represented by the block of Our Ukraine and Yulia 
Tymoshenko, could not defeat the proposal so it attempted to sabotage the 
voting process instead. The vote was ultimately carried out under chaotic 
conditions by a show of hands, and the speaker declared that the draft had 
been accepted. The opposition immediately contested the result on the 
grounds that the formal voting procedure had not been respected. It also 
alerted the PACE Monitoring Committee about the situation.399  

Thus, PACE became directly involved in the process. The Monitoring 
Committee requested an urgent debate on the constitutional crisis in Ukraine 
and the PACE Bureau decided to hold a debate at the next PACE session in 
late January. The Monitoring Committee’s co-rapporteurs were given the 
task of preparing a report, and they travelled to Kyiv soon after. After meet-
ings with representatives from the different sides, the co-rapporteurs held a 
press conference where they criticised the way that the constitutional 
amendment procedure had been carried out. They also considered that the 
crisis was not of a constitutional, but of a political, nature and needed to be 
solved politically. The President interpreted the visit from the rapporteurs as 
undue interference in the internal politics of Ukraine and accused the co-
rapporteurs of siding with the opposition.400  

The Monitoring Committee’s position was that the democratic process in 
Ukraine was in danger, and that this was a European problem. The report by 
the committee expressed concern for the undermining of the legal order in 
Ukraine, its implications for Ukraine’s European integration, and for the 
credibility of the CoE.401 It considered that Ukraine had breached its obliga-
tions as a CoE member, and recommended that Ukraine should be sanc-
tioned unless it could show improved behaviour.402  

The Monitoring Committee emphasised that it did not wish to interfere in 
Ukraine’s choice of government, but reminded Ukraine that it had special 
responsibilities as an emerging democracy to avoid conflicts and uncertain-
ties, and to be open to international scrutiny and dialogue.403 The committee 
did not view the amendment proposals as a serious attempt to improve the 
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constitutional order, but rather as an attempt to manipulate the legal order to 
hold on to power. The report was concerned over the short-term goals and 
timing of constitutional reform,404 the doubtful legitimacy of the vote,405 the 
disregard of the advice of the Venice Commission,406 and the apparent lack 
of independence of the judiciary.407 It, therefore, urged the government to 
postpone reforms until after the elections.  

The report also raised some additional questions about Ukraine’s democ-
ratic development and expressed doubts about the capacity of Ukraine to 
hold free and fair elections in October. Two dangerous tendencies were 
specified: the ruling forces were not accepting losses in elections, and not 
allowing critical voices in the public sphere. This was exemplified by events 
in the town of Mukachevo, where the results of the mayoral election had 
been overturned, and by practices of attempting to control media content by 
issuing informal orders about what to report.408  

PACE debates the political crisis in Ukraine  
When the political crisis in Ukraine was debated in PACE at the end of 
January, the political confrontation in Ukraine was temporarily moved to 
Strasbourg. Together with PACE delegates, the Ukrainian Foreign Minister, 
and the Deputy Speaker of the Ukrainian Parliament, were also invited to 
take part. The debate concerned both the situation in Ukraine and the role of 
the monitoring procedure.  

The debate, first of all, served to clarify why there was a cause for alarm. 
The Monitoring Committee’s position with regard to the need for action409 
was supported by the accounts of several of the Ukrainian delegates repre-
senting the opposition. In their view, the fragile Ukrainian democracy was 
under attack and the democratic forces of the opposition now needed help 
and support from Europe.410 The delegates presented themselves as true be-
lievers in democracy and the situation as extraordinary.  

Zvarych (Ukraine): As you can tell from my accent, I was born in the United 
States of America. I think I know a little bit about democracy. I challenge my 
minister when he says that Ukraine is a democracy. It is not. We need to find 
a way out of this mess. We are in a mess. That is why we turn to you and 
your organisation. Believe me when I say that all the internal mechanisms 
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available at our disposal in Ukraine have been exhausted. Help us. Vote for 
this resolution. Otherwise you will be throwing us to the wolves.411 

The Ukrainian delegates representing the parliamentary majority and the 
government challenged this presentation. In their account there was no crisis 
in Ukraine, only normal politics that the opposition wanted to turn into a 
crisis. Outside interference was not necessary and possibly disruptive.412 The 
delegates presented themselves as mature politicians and the situation as 
normal.  

Gryshenko (Foreign Minister of Ukraine): For anybody trying objectively to 
monitor the situation in Ukraine, it is clear that we are passing through a 
normal constitutional process. The interests of the different political forces in 
this process may naturally diverge, but the wide majority of participants are 
genuinely committed to adhering to basic democratic principles. We are ma-
ture enough to settle the problem back at home in a democratic way and by 
means of a reasonable compromise in strict compliance with the constitution 
of Ukraine.413 

Rakhansky (Ukraine) translation: The current political uncertainty in Ukraine 
was in danger of being hijacked by anti-constitutional groups. There was no 
constitutional crisis in Ukraine. There might be a parliamentary crisis, as the 
country moved from a presidential to parliamentary democracy. The current 
power structure in Ukraine was imperfect, but 300 of the 450 Ukrainian MPs 
had agreed with the need for a reduction in presidential power. He com-
mended the work done by the rapporteurs but felt the Council of Europe 
monitoring process was being used as a tool by the Ukrainian opposition.414  

The second theme of the debate concerned the role of the monitoring proce-
dure. The Monitoring Committee’s rapporteurs argued that the role of the 
committee was to be active and defend the European values. Ukraine had 
made certain commitments, the committee followed a procedure that al-
lowed all concerned to have an input, and PACE had to react to violations 
before it was too late. This position had strong support in PACE.415 The rules 
were clear and the role of the procedure was to apply the rules.  

Van der Linden (Netherlands) European Peoples’ Party translation: Some had 
expressed the view that the choice between a parliamentary and a presidential 
system was a matter for the people. That might be so, but the only concern of 
the Assembly should be with the application of the rules of the Council of 
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Europe. These rules had not been applied. Such fundamental change could 
not be implemented in this way.416  

There was, however, also criticism of the committee for being too proactive 
in a situation that was far from clear. According to this view, the procedure 
should not be politicised and the rapporteurs had to be careful not to take 
sides and only focus on minimum standards that all could agree on.417  

Hancock (United Kingdom): If the Council of Europe is to have any credibil-
ity, we must ensure that our reports reflect their subjects in accurate detail. In 
that way, we will show that we are not pandering to the opposition in any 
country, not just in Ukraine. Our debates cannot be a substitute for internal 
political dialogue in any nation. We must not fall into the trap of focusing our 
reports on what oppositions want to happen, rather than on the standards that 
we believe we should uphold. If we do that, it will be very difficult for us to 
recover.418  

PACE draws a line 
The outcome of the debate was a resolution that set the basis for how to 
evaluate Ukraine during the forthcoming election year. It determined that 
Ukraine had not fulfilled its obligations in the area of constitutional reform 
and respect for functioning democracy, and that its credentials could be chal-
lenged. In order to avoid this, Ukraine should not push through constitutional 
amendments ‘in a manner that is not prescribed by law and is unconstitu-
tional’,419 and should guarantee free and fair election on 31 October. The 
resolution also called for additional measures to verify that Ukraine actually 
fulfilled its commitments. The Secretary General was called upon to appoint 
a special representative in Ukraine with the mandate to follow political de-
velopments and coordinate the CoE’s cooperation programmes in Ukraine. 
The CLRAE was asked to observe the repeat election that was scheduled in 
Mukachevo.420    

After the debate in Strasbourg, the term of the Ukrainian parliament was 
extended for an extra session in February and a compromise was found be-
tween the contesting sides by withdrawing the proposal of indirectly electing 
the president. However, the idea of a permanent CoE representative in Kyiv 
did not materialize. 
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9.3 Ukraine fails all the tests 
The temporary conflict resolution in Ukraine did not mean that the CoE be-
came less active. In the time between the resolution and the election, 
Ukraine was intensely monitored by all branches of the CoE. The CoM sent 
the Secretariat to assess the cooperation programmes, the CLRAE observed 
local elections in Mukachevo, and PACE sent its rapporteurs to assess the 
election climate. In all instances, Ukraine was described as failing to live up 
to standards.  

The Secretariat assesses the cooperation with Ukraine 
First of all, Ukraine continued to fail to implement judicial reforms correctly. 
In April, the results of implementing the cooperation programmes were as-
sessed by a second information and assistance mission, and an ordinary 
steering committee meeting. The Secretariat’s delegation arrived in a situa-
tion of great uncertainty about the future, and the delegation’s impression 
was that the concerns of the Ukrainians centred more on the impact of the 
upcoming election and its potential geopolitical consequences than on the 
CoE’s advice about democratic reforms. 421 

At the steering committee meeting, the results of the fourth joint pro-
gramme were assessed and the prospects for the fifth joint programme dis-
cussed.422 The assessment was that the programme had reached most of its 
objectives and that the public visibility of the programmes was good.423 
However, the desired effect of the legislation in Ukraine had not been 
achieved and the Ukrainian willingness for reform was not entirely trusted. 
The steering group agreed to focus on the issues of reform of the GPO and 
human rights training. However, the constitutional uncertainties and possible 
new legal provisions complicated the question of GPO reform. Until this was 
sorted out, the Ukrainian authorities were hesitant to implement the action 
plan for reform. In the meantime, it was agreed to continue with training and 
legal expertise. The question of the quality of the training of judges was an-
other cause for concern. Training within the programmes had initially been 
carried out by a Swiss-Ukrainian non-governmental foundation, but then the 
government-run Academy of Judges had been created. In order not to lose 
experience, it was agreed that the two training institutions should actively 
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cooperate. Several proposals for further cooperation from the Ukrainian au-
thorities were also considered.424  

The report from the mission repeated previous messages that the legal 
framework was firmly in place but that better implementation was needed.425 
The report called for more training, more ratification of treaties, and the 
alignment of Ukrainian legislation to CoE standards. As usual, the unre-
formed GPO was a main concern.426 Regarding the upcoming election, the 
mission emphasised the need for impartial state institutions, access by the 
opposition to the media, and thorough domestic and international election 
observation. The report also stressed the importance of ensuring legal protec-
tion of civil society groups and that any planned constitutional reforms first 
should take in the advice of the Venice Commission.427  

The CoM invited the Ukrainian authorities to take due account of the 
CoE’s expert advice and continue the practice of submitting legal drafts for 
appraisal by the Venice Commission and the CoE experts.428  

The CLRAE observes local elections 
The second test Ukraine failed was to conduct free and fair elections in Mu-
kachevo. In the summer before the presidential election, the town of Mu-
kachevo, in the Transcarpathia region, became the focal point of attention. 
The mayoral election in the town pitted the main political forces in the coun-
try against one another and this had become a highly politicised event in 
Ukraine. It was described in terms of a ‘dress rehearsal’429 for the upcoming 
presidential election. The background of the repeat election was a legal con-
testation of the previous election result from 2003 between the winning can-
didate from the opposition party, Our Ukraine, and its rival from the pro-
government Social Democratic Party of Ukraine (united) (SDPU-o). This 
had led to what the CLRAE referred to as, an ‘absurd legal battle’ of juris-
diction between different courts, the intervention of the President of Ukraine, 
and the installation of a temporary mayor from the SPDU-o. After a new 
round of legal contestation, there was eventually a re-run of the election.430 
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In accordance with PACE’s recommendation, as well as on the request of 
the AUC and the oppositional factions in parliament, the CLRAE observed 
the repeat election in Mukachevo with support from the Office for Democ-
ratic Institutions and Human Rights (OSCE/ODIHR) and several Ukrainian 
NGOs.431 The day after the election, the CLRAE delegation stated that the 
events leading up to the election had not provided the necessary conditions 
for fair and free elections.432 In the conclusions of the observers’ report, the 
delegation declared their disappointment with the preparation, running, and 
conclusion of the election.  

As a test for democracy, the Mukachevo mayoral election failed com-
pletely.433   

During the actual election, the team had observed irregularities such as add-
ing names to voters’ lists, restricting observer access, intimidation, and at-
tempts at vote buying. The result of the election was also confusing as the 
official result gave victory to the SPDU-o candidate, and the parallel count-
ing of votes gave it to the Our Ukraine candidate. Adding to the confusion, it 
was also officially announced that criminals had stolen ballot papers and the 
protocols from the election commission, and that any recount or verification 
of the results was impossible. The CLRAE delegation’s opinion was that the 
CoE should warn the Ukrainian authorities that if these practices continued, 
the credentials of the Ukrainian CoE representatives would be challenged, 
and Ukrainian membership of the CoE might be questioned.  Further, the 
delegation called on the Ukrainian authorities to invalidate the results of the 
election, launch investigations into electoral fraud, and bring those responsi-
ble to court.  The delegation suggested that, in future, clearer and stricter 
rules should be established, and there should be better access for interna-
tional observers in all phases of the election process.434 Thus, the CLRAE 
observation of the local election in Mukachevo was an example of what 
could be expected during the presidential election. 

The Monitoring Committee assesses constitutional reform and 
the pre-election climate 
The third failure was to guarantee a legally unquestionable, constitutional 
process and a reasonably acceptable, election climate. After the averted cri-
sis, the constitutional amendment process had begun again. In April, the 
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amendment proposal that had been passed in the first reading in February, 
failed to get the required two-thirds majority. This did not discourage the 
reformers and a new proposal was presented a few months later. The con-
tinuation of reforms showed disregard for PACE’s previous advice to post-
pone constitutional reforms until after elections, and whether it was constitu-
tional or not was questioned. Again, the Venice Commission was alerted to 
assess the legality of the process.435  

The Monitoring Committee also sent fact-finding missions in June and 
September to assess the pre-election climate. As the first stop of the fact-
finding mission, the co-rapporteurs visited Mukachevo, where the CLRAE’s 
advice had been disregarded.436 After this visit, the mayor handed in his res-
ignation.437 In order to raise greater media awareness of the activities, the 
Monitoring Committee also began to issue statements after the missions.438 
The statements repeated the message that the presidential election was a test 
for democracy and the concerns in the previous resolution, and pleaded for 
the rights of domestic election observers.439  

9.4 PACE is marginalised during the Orange 
Revolution 
When the presidential election began in October, the political struggle in 
Ukraine reached its peak and became truly internationalised. The election 
observation effort was the largest of its kind in history. Allegations of elec-
tion fraud and contestation of the results of the election from the opposition 
also led to mass mobilisation of people on the streets of Kyiv. This became 
known as the Orange Revolution. These events led to a re-run of the elec-
tion, which made the opposition candidate president, but at the price of fast 
constitutional reform that shifted the balance of power away from the presi-
dency. Meanwhile, the role of PACE and the monitoring process was largely 
overshadowed by the presence of more powerful actors. 
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PACE takes part in the international election observation 
The PACE election observation was integrated into the International Elec-
tion Observation Mission (IEOM), a combined election observation effort 
organised by three European organisations: the EU, the OSCE/ODIHR and 
the CoE. The presidential election itself was conducted in two rounds. The 
first round was held on 31 October to determine the two main candidates, 
and the second was held three weeks later to determine the winner. The 
campaign had been extremely dirty, even by Ukrainian standards, and in-
cluded the poisoning of the main opposition candidate, Viktor Yushchenko, 
by unknown agents leaving him physically disfigured, but alive. In anticipa-
tion of a fraudulent election, PACE like the rest of the international commu-
nity, had mobilised the largest observation mission to date. In the first round, 
the IEOM deployed 600 observers supported by an additional 4 000 interna-
tional observers, and in the second round this number was more than dou-
bled. Of these, forty belonged to PACE and the Venice Commission. In the 
joint statements from the IEOM after both rounds of the election, it was de-
clared that the Ukrainian election authorities had failed do meet international 
standards.440 The widespread observation of fraud and irregularities made the 
result uncertain and contestable. The opposition immediately questioned the 
result from the Central Election Commission that the pro-government candi-
date, Viktor Yanukovich, had won the election, and people were mobilised 
on the streets to protest against what was perceived as stealing the election. 
As no side would admit defeat, the crisis escalated and also engaged 
neighbouring states. In a diplomatic effort to solve the crisis, a series of 
round table negotiations were organised 

The crisis is resolved without taking the advice of PACE  
The election drama was eventually resolved through diplomatic negotiations 
and legal intervention from the Ukrainian Supreme Court. The talks included 
the two opposing Ukrainian camps, the EU High Representative, the OSCE 
Secretary General, representatives of the Russian government and parlia-
ment, and the presidents of Poland and Lithuania, but no official representa-
tive from the CoE. On 3 December, the Ukrainian Supreme Court declared 
that, due to the uncertainties of the voting procedure, it was impossible to 
determine the will of the people and, on 8 December, a political deal was 
struck to conduct a re-run of the election on 27 December. This deal also 
included an agreement to amend the election code and the constitution, 
which was immediately passed by a, for once, united parliament. The re-run 
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of the election was then held as planned and was considered by the IEOM to 
have been conducted close to required standards 

Regardless of solving the crisis, Ukraine had failed to live up to the re-
quirements of the monitoring procedure. Its conduct in the two central areas 
of constitutional reform and the functioning of democracy had developed 
unsatisfactory. Soon after the deal of 8 December, the Monitoring Commit-
tee issued a statement that expressed its disappointment that elections had 
not been held according to CoE standards, that domestic observers had not 
been given the same status as international observers, and that the constitu-
tional amendment process had been allowed to be included in the political 
bargaining process. The committee was also of the opinion that those re-
sponsible for the election fraud should be prosecuted, and that the poisoning 
of Viktor Yushchenko had to be thoroughly investigated and the perpetrators 
brought to justice.441     

The most open disregard for the previous PACE resolution was the devel-
opment of the constitutional amendment process. A few weeks before the 
first round of the election, the Venice Commission presented the opinion that 
it was not in the spirit of the Ukrainian constitution to repeatedly submit new 
amendment proposals, and that new amendment proposals ought to be made 
in the open and always in collaboration with the Ukrainian Constitutional 
Court.442 The Constitutional Court had been made inoperable by the refusal 
by parliament and president to appoint new members and was, thereby, ex-
cluded from the current amendment process. The correct procedure had al-
ready been breached. Furthermore, the changes to the constitution contained 
old provisions from the Soviet tradition that contradicted the European stan-
dards that Ukraine was committed to. The powers of the GPO had been ex-
tended, and the free mandate of parliamentary deputies had been restricted in 
order to strengthen party discipline.443  

Several of PACE’s observers were critical of the marginal role of the CoE 
in the process and, at the PACE session in January, a number of PACE dele-
gates issued a motion to evaluate the contribution of the CoE’s bodies during 
the presidential election. They regretted that a visible CoE representation had 
been absent in the round table negotiations and wanted to assess why the 
CoE had been marginalised.444 The Secretary General of the CoE had taken 
part in the preparation of the re-run of the election, and most of amendments 
to the electoral code that PACE and the OSCE had suggested were accepted, 
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but, the CoE had not been included in the discussions until after the negotia-
tions were completed.  

9.5 The relationship is reframed after a change of 
president  
During the first half of 2005, the new ‘Orange’ government with Viktor Yu-
shchenko as President and Yulia Tymoshenko as Prime Minister was in-
stalled. The links between Ukraine, the EU, and the CoE, were further 
strengthened by the planning of a number of new collaborative projects to 
help Ukraine with reform. First, Ukraine renewed its promise to fulfil its 
obligations, then the Monitoring Committee assessed Ukraine’s progress, 
and finally the sixth monitoring report was debated.      

Ukraine promises to reform 
The new government moved swiftly to repair Ukraine’s relations with Euro-
pean organisations, among them, PACE. Viktor Yushchenkos visited Stras-
bourg, a few days after being sworn in as president, to address PACE and 
answer questions from the parliamentarians. In his speech, he thanked ‘the 
noble and courageous ladies’ of the Monitoring Committee, and promised 
that Ukraine would fulfil all its remaining obligations within six months. 
Ukraine’s primary goal was membership of the EU, and he hoped that the 
CoE’s monitoring process would soon be at an end.445  

After the speech, the CoE and the EU coordinated their activities with 
Ukraine even more. In February, the EU and Ukraine signed an ambitious 
new action plan to prepare Ukraine for EU harmonisation. The first eight 
paragraphs, out of a total of seventy, contained the CoE’s priorities, with 
direct references to CoE standards, charters and assistance programmes.446 
According to the CoE, fulfilment of CoE criteria would mean fulfilment of 
the political criteria for EU membership, thus removing the first obstacle to 
reaching EU candidate status. This was made explicit in the new plans for 
cooperation between the CoE and Ukraine, which the Secretariat developed 
during the spring.447 

The identified problems and solutions presented in the plans were the 
usual. Ukraine was poor at implementing reforms and, therefore, needed 
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more independent institutions with people trained in CoE values.448 Several 
coordination meetings followed during the spring between the CoE Secre-
tariat, the EC, and the Ukrainians, in order to fill the action plans with con-
crete projects. The unreformed GPO remained a problem, but the new GPO 
expressed its willingness to cooperate to remedy the situation.449 In May, the 
final plan was presented, which included projects ranging form constitu-
tional revision to the reform of history teaching in secondary schools.450  

The agreement was finally reconfirmed at the highest level. At the third 
CoE summit in Warsaw, President Yushchenko again held a speech where 
he publicly promised to fulfil all the commitments made to the CoE in 1995, 
including making the changes to the constitution needed to reflect European 
standards.451           

The Monitoring Committee assesses the changes in Ukraine 
PACE and the Venice Commission continued to monitor the post-
revolutionary developments in Ukraine, as well as to request more evidence 
of change. The Venice Commission assessed the constitutional reforms, and 
the Monitoring Committee prepared a new regular report about the honour-
ing of the commitments and obligations, which was to be debated in Octo-
ber.  

The Venice Commission remained dissatisfied with constitutional devel-
opments. In its evaluation of the amendments made during the peak of the 
Orange Revolution, it stated that the changes were not sufficient to produce a 
balanced and functional government. The relationship between parliament, 
the government, and the president were still unclear, and most probably 
would lead to further unnecessary political conflict and undermining of the 
rule of law. The commission further suggested that the free mandate of par-
liamentarians should be restored, that the role of the GPO should be revised, 
and that the position of the human rights ombudsman should be strength-
ened. If the Ukrainian government followed this advice it would, in the eyes 
of the Venice Commission, show its willingness to improve the state of de-
mocracy and rule of law in the country.452  
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The Monitoring Committee also emphasized the many unresolved issues. 
The co-rapporteurs visited Ukraine in March, and in July their draft report 
was handed over to the Ukrainian authorities by the president of PACE. Dur-
ing his visit, he also addressed the Ukrainian parliament and reminded the 
delegates of their obligations to the CoE.453 

The Monitoring Committees report was of unprecedented size and depth 
and its aim was to provide a list of priorities to assist the new government in 
its ambition to stick to CoE principles.454 It can be described as a thorough 
overview of the old list of issues from 1995, with evaluations of the status of 
the issues supplemented and updated with advice and comments from new 
PACE resolutions, court rulings, recommendations from other CoE bodies, 
and reports from Ukrainian authorities, and domestic and international 
NGOs. In short, a list of best practice in the field that Ukraine could aspire to 
emulate in order to prove its commitments to democracy, human rights, and 
the rule of law.455  

Meanwhile in Ukraine, it seemed like the momentum for reform was ebb-
ing out, and the uncertain landscape of political pluralism was returning. In 
October, it was time to debate the report on the state of the fulfilment of 
commitments and obligations in PACE. By then, the relationship between 
the President and the government, headed by his ally from the street protests, 
Yulia Tymoshenko, had worsened and Yulia Tymoshenko had been re-
placed. The election to the new and more powerful parliament, envisioned in 
the reformed constitution, was also looming and Yushchenko’s former ad-
versary in the presidential race, Viktor Yanukovich, had re-emerged as the 
main opposition candidate. 

PACE debates the continued monitoring of Ukraine  
The debate on the report was held in a different climate than the previous 
debate. Ukraine celebrated ten years as a member of the CoE, and the report 
was framed as a road map for the future, representing a continuation of the 
achievements of the Orange Revolution. The suggestions and conclusions of 
the report were not challenged, and all speakers agreed that much had been 
done, but still more remained, until monitoring could end. The debate con-
cerned both the situation in Ukraine, and the future of the monitoring proce-
dure. Compared to previous debates, there were no great disagreements. The 
part of the debate that discussed the situation in Ukraine did not reveal any 
major differences between the Monitoring Committee and the Ukrainian 
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delegation. The only controversy was on the situation regarding the status of 
the Russian and Ukrainian languages in Ukraine, brought up by delegates 
from Russia. Ukrainian456 and non-Ukrainian457 delegates had different views 
about which languages needed protection. For the Ukrainians, it was the 
Ukrainian language that was under threat, whereas other speakers were more 
concerned about the rights of the minority languages in Ukraine.  

Mr Oliynyk (Ukraine) translation: It was the 10th anniversary of Ukraine’s 
accession to the Council of Europe. Ukraine had started from scratch in its at-
tempt to meet European standards and had been under stringent obligations 
for the past ten years. He was proud of the work undertaken but recognised 
that there was still more to do. The Ukrainian delegation recognised that the 
report was moderate and found its recommendations acceptable. It needed to 
be updated to reflect recent changes in the Ukrainian constitution. Ukraine 
was working hard to develop a fully independent judiciary. He concluded by 
stating that attempts to destroy the Ukrainian language should be resisted.458 

Hancock (United Kingdom): We cannot ignore the pressures created by 
twelve million Russian speakers in that country. Leonid Slutsky and Vera 
Oskina were right to identify that as a problem that has to be addressed. It 
cannot be dismissed, and anyone who tries to dismiss it is not living in the 
real world.459 

The part of the debate that discussed the experience of the monitoring proce-
dure contained more variations. Many delegates had been part of the election 
observation, and recalled their memories of the dramatic events, congratu-
lated the co-rapporteurs on the fantastic results, and called for more mis-
sions.460 There was, however, some disagreement about how to proceed. 
Some candidates considered that activist monitoring could be dangerous and 
should be restrained, others that more activism was needed, and still others 
that the procedure was just right the way it was. 

The argument for restraint was that proactive monitoring could encourage 
the overthrow of governments by force. Supporting such revolutionary activ-
ity in the member states ought not be the role of PACE.     

Christodoulides (Cyprus) United European Left: I start by saying that we do 
not accept the views expressed by the rapporteurs as far as the so-called 
‘revolutions’ in Ukraine, Yugoslavia and Georgia are concerned. We totally 
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disagree with the rapporteurs’ encouragement for the repeat of such revolu-
tionary acts in neighbouring countries.461 

The argument for more activism was that PACE’s agenda had, thus far, been 
too narrow and did not reach the whole society. The CoE and other organisa-
tions also ought to help the people of Ukraine to build better political par-
ticipatory structures, such as political parties, at the micro level.  

Hancock (United Kingdom): What this organisation and others ought to be 
helping to build is a party political structure that removes the oligarchs and 
the political elite and gives the people of the Ukraine the opportunity for once 
to be fully involved in the democratic processes of their country. It is not just 
the well educated and the intelligentsia who have the right to govern, but the 
working class and the mix of all the other people in a country. The young, the 
middle-aged and the old, women and men, and people of different religions 
and ethnic backgrounds should be able to play a full part.462 

The status quo argument was that changes had to be allowed to take time. 
PACE, therefore, ought to concentrate its efforts on supporting the founda-
tion of a well-ordered legal system.    

Timmermans (Netherlands): I disagree with Mr Hancock, who said that we 
should concentrate on other things, such as building political parties. We 
should stick to our core tasks of implementing the rule of law, building up a 
justice system, rooting out corruption and so on. By doing that slowly but 
with conviction, we can achieve great things in Ukraine.463 

PACE promises to consider ending monitoring  
The result of the debate was a resolution and recommendation that empha-
sized that a lot had been achieved, but that monitoring had to continue at 
least until free and fair elections had been held. It also contained an exten-
sive list of priorities at an unprecedented level of detail. 

The resolution noted that progress had been achieved on the issues of ju-
dicial reform and human rights practices.464 The issues that remained for 
Ukraine were to ensure the proper investigation of cases of murdered jour-
nalists, ensure the functioning of democracy, continue to reform the judicial 
system, and address the question of constitutional amendments.465  

                               
461 Verbatim of PACE debate, Honouring of Obligations and Commitments by Ukraine, 5 
October 2005, Christodoulides (Cyprus) 
462 ibid., Hancock (United Kingdom) 
463 ibid., Timmermans (Netherlands) 
464 PACE Resolution 1466 (2005), Honouring of Obligations and Commitments by Ukraine, 5 
October 2005, para. 6.1-6.13, 7 
465 ibid., para. 10, 12.1-12.4, 13.1-13.21, 14 

 191 



The resolution ended with a promise to pursue monitoring and consider 
moving over to the post-monitoring phase after the election in 2006.466 The 
recommendation to the CoM was to further analyse why Ukraine had ratified 
so few CoE treaties, intensify the cooperation in local self-government re-
form and in the reform of the judiciary, and invite Ukraine to further coop-
eration.467 

After the PACE session, Serhiy Holovaty, a member of both the Monitor-
ing Committee and the Venice Commission, was also made directly respon-
sible for the implementation of judicial reform. After the passing of the reso-
lution, Holovaty was appointed Minister of Justice in Ukraine. A new action 
plan for the fulfilment of the latest PACE resolution was later ordered by 
decree of the president.468   

9.6 Analysis of the development of the process 
The second politicised period of the monitoring process will now be ana-
lysed according to the theoretical framework. First, the conditions of the 
regulatory space created by the efforts to regulate the political crisis will be 
described, then the mechanisms of stability in the relationship will be deter-
mined, and finally the mechanisms of destabilisation will be assessed. 

Continuity and change in the conditions of the regulatory space  
Some dimensions of the conditions of the regulatory space in the monitoring 
procedure changed rapidly while other things remained the same. After the 
change in government, there was a dramatic shift in the actor configuration 
from triadic to dyadic, and the positions of regulator and rule follower on the 
regulatory issue changed from non-reciprocity to reciprocity. The regulatory 
authority was, however, characterised throughout by continued reliance on 
moral and political authority, and the regulatory activities continued to inter-
twine the systems regardless of relations at the top.  

When destabilisation began, the relationship was triadic. The shared con-
cern by the political opposition and the CoE actors for events in Ukraine, put 
the Ukrainian government in a defensive position and maintained the triadic 
configuration of rule advocate–rule follower–regulator. The CoE actors were 
united in the need to monitor and delivered a coordinated message, while the 
Ukrainian actors were deeply divided in a pro-government and an anti-
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government side. Both sides, however, shared the goal of deeper European 
integration and could cooperate with the CoE actors. 

With the change of government in Ukraine, the actor configuration within 
the monitoring process changed from triadic to dyadic. After the election, a 
dyad consisting of a united and cooperative rule–follower on the Ukrainian 
side, and a still critical but less doubtful regulator on the CoE side, was cre-
ated. The deal on 8 December temporarily united the Ukrainian political 
elite, and the period following the election represented a rare case of national 
unity. The CoE was also united in the effort to seize the moment. The role of 
the CoE was no longer to mediate between two forces in Ukraine but to ne-
gotiate a new relationship between the CoE and Ukraine. The new govern-
ment and the new opposition did not act in the same divergent way towards 
the CoE.  

The regulatory issue during the period, as in 2000–1, was how to handle 
the allegation about failing to protect European values, in practice, by a 
member under monitoring. The CoE position was that the monitoring 
agreement applied also in practice, and this called for an investigation of the 
allegation. Before the change of government, the actors in the regulatory 
space had divergent positions about the need for outside supervision. The 
opposition called for more and deeper scrutiny, while the government did 
not think this was necessary. After the resolution of the acute political crisis 
in Ukraine, the issue became less charged and uncontested. Neither the new 
opposition, nor the new government, for example, thought that permanent 
CoE representation was necessary. However, proof of breaches of CoE val-
ues that happened during the crisis remained, and the new government was 
actively seeking more supervision and cooperation with the CoE to show 
that it was committed to change.    

Regardless of the changes in actor configurations and issue interpreta-
tions, the connections between the two legal-political systems were interact-
ing and interfering with each other. The crisis regarding constitutional 
amendments, the election in Mukachevo, and the presidential election cre-
ated ample opportunities for discussing Ukrainian practices in terms of ideal 
European standards. Through the inquisitive fact-finding missions and the 
regulative mission statements, and observation reports, Ukrainian behaviour 
was tried according to the norms of the community and, thus, interfered in 
the creation of legitimacy of these events. However, the fact-finding mis-
sions also included meditative activities where local actors influenced the 
monitors’ interpretation of events. The local and the European concerns were 
in this way intertwined. The structural interference between the CoE and 
Ukraine also continued, and even escalated. The inquisitive and meditative 
cooperation programmes continued more or less as usual during the crisis, 
although the crisis induced uncertainty among the actors. More cooperation 
and training activities were established before the change in government and 
still more after. Some programmes were temporarily put on hold, such as the 
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work on GPO reform, but continued after the election. As the new govern-
ment set out to mend the damaged relations after the election, it showed its 
European credentials by promising more extensive reforms, and creating 
action plans with more projects. In this way, the activities linked and inter-
twined with the CoE’s and Ukraine’s systems even more. The activities also 
linked the domestic actors with the European dimension on the level of indi-
vidual roles. Individuals who before the election had acted as part of the 
vocal opposition in PACE and the Venice Commission towards the practices 
of the Kuchma presidency, became ministers after the elections and, thus, 
became responsible for implementing the changes they had called for. In the 
autumn of 2005, Serhiy Holovaty was a member of the Venice Commission, 
Minister of Justice, and a public activist for the rule of law. The roles of 
European regulator, Ukrainian rule follower, and global norm advocate 
could, thus, belong to the same individual at the same point in time.  

The authority invoked by the CoE to regulate behaviour remained in the 
soft realm of political and moral obligations. It never reached the point of 
actually declaring that Ukraine had not fulfilled its statute obligations. Legal 
sanctions such as withdrawing participation rights were only threatened and 
never used. The ultimate threat of exclusion was brandished but not used. 
Discussions about what to do about the situation were considered as ques-
tions of trust or lack of trust in Ukraine’s ability to fulfil its commitments, 
and progress or lack of progress in implementing reforms. Constitutional 
reform, the Mukachevo election and the presidential election were all con-
sidered test cases where Ukraine could prove its political and moral com-
mitment to community values. Ukraine repeatedly failed all those tests, and 
even introduced openly deviant models for the organisation of justice and 
politics, in a way that the Venice Commission considered unconstitutional, 
but still somehow managed to remain in the organisation.    

Table 12 The regulatory conditions during the second politicised period 
Actor configurations Triadic/dyadic 
Issue interpretation Non-reciprocal/reciprocal 
Regulatory activities Interfering 
Regulatory authority Soft 
Source: Author’s analysis 

Stabilisation by forum shifting and renewed hope 
Despite the series of clear and obvious breaches of the test cases set up by 
PACE in the election period, the relationship between PACE and Ukraine 
remained intact. This can be explained by the two mechanisms of forum 
shifting and hope. In the time between the urgent debate in early 2004 and 
the election, the CoE actors were increasingly marginalised. The Monitoring 
Committee responded with more public criticism but was ultimately consid-
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ered less important than the other international organisations and states that 
entered the scene. The forum for regulating Ukraine’s democratic credentials 
was, thus, shifted from the CoE monitoring process to round table negotia-
tions, from which the transnational CoE actors were excluded. The Monitor-
ing Committee and PACE did not become part of the deal-making and could 
continue to criticise Ukraine from the outside, and maintain the coherency of 
the monitoring agreement. The new government that arrived after the re-run 
of the election did not have to take responsibility for the extraordinary events 
during the Orange Revolution. The change of government did, however, not 
end the process, and the problems of constitutional reform and the allega-
tions of election fraud were added to the list. The forum shift was, thus, only 
a temporary solution and the restart of the relationship required a more per-
manent stabilisation.  

The stabilisation of the relationship was achieved as the new government 
made more promises to reform and the CoE expressed hope that things 
would improve in the future. The next election would be the next test case. 
The process was kept stable by renewed hope in the monitoring procedure, 
in European values, and in the will of the new government.   

The communication between Ukraine and the CoE avoided much of the 
concrete experience of the ten years of monitoring and discussed, instead, 
the model of monitoring and how the model could be improved. As in the 
accession period, a strong focus in the debate was the success of the moni-
toring procedure and the positive personal experiences of the delegates as 
participants in the changes in Ukraine. The process also was presented as 
more relevant by connecting the end of monitoring with the partial fulfilment 
of EU membership criteria. The process was reframed as a part of Ukraine’s 
symbolic return to Europe and reconnected to the discourse of the 1990s. 
The dialogue was also directed on the right kind of practices by discussing 
the standards Ukraine should strive for. Even though the training and provid-
ing of expertise had not been very effective in the last ten years, more of the 
same was suggested. The monitoring report itself was referred to as a road 
map to democracy and highlighted best practice in the field so that Ukraine 
could learn and hopefully improve.  

In the debate, developments in Ukraine were interpreted in a positive 
light, where achievements were more important than failures. The tenth an-
niversary of Ukraine’s membership of the CoE was celebrated and the pro-
gress that had been achieved since then was emphasised. Hope was also 
expressed in that the new presidency was different and emphasis was put on 
the things that had been achieved in the short time after the election.  

Destabilisation by responsive regulation 
The relationship was challenged by serious allegations from the Ukrainian 
opposition regarding failure to meet the obligations of a CoE member. The 

 195 



Monitoring Committee, and advocates for the oppositional actors in Ukraine, 
argued for additional monitoring until a change in practice could be verified, 
while the Ukrainian government argued that the situation was normal. This 
disagreement can be seen as a contest of principles regarding how to inter-
pret the regulative issue of addressing allegations of failure to meet obliga-
tions. The principle of harmonisation by continuous improvement implies 
steadily reaching a little closer to a distant goal, whereas harmonisation by 
the principle of the world’s best practice means actively striving for the best 
possible standard in the field. Ukraine was already on probation, and when 
signs of uncertainty emerged, PACE responded.   

The destabilising mechanism was, therefore, not an open and clear norm 
violation, nor the resistance provided by alternative models, but rather the 
internal operating procedure of the monitoring process. Local actors brought 
their concern over lack of respect for legal procedures to PACE’s attention 
and, once this process got started, it had a momentum of its own. The desta-
bilisation of the relationship, and re-stabilisation at the end of the period, did 
not directly correspond with the events of the Orange Revolution. The moni-
toring process was influenced by the internationalisation of the political cri-
sis in Ukraine, yet also retained a distinct internal logic and dynamic. The 
election observation by transnational, local, and international actors contrib-
uted to a norm-based outrage about documented cases of election fraud. Al-
though this mobilisation was probably the direct cause for the revocation of 
the election result and the re-run of the election, the correct election result 
was not the only concern for PACE. The destabilisation of the relationship 
within the monitoring procedure was not immediately stabilised by the 
change of government. PACE had its own agenda and this was more con-
cerned with the regard for strict legality and clear constitutional order. The 
test cases set up by PACE had been neglected during the election year and 
some of the most important commitments reversed. The Monitoring Com-
mittee and PACE were rather alone among the transnational observers in 
regretting the constitutional changes in the deal on 8 December, and de-
manded that those responsible for the election fraud should be brought to 
justice. The instability in the relationship continued after the change in gov-
ernment and was not over until the agreement was reframed in a way that 
included new vows of commitment to community values and stricter self-
regulation.  

Monitoring was extended even further to cover the monitoring of imple-
menting the best available practices. In the end, Ukraine accepted that ful-
filment of the agreement meant a properly reformed constitution, respect for 
human rights, the rule of law, and free and fair elections according to the 
latest and strictest standards, and the Monitoring Committee recognised that 
Ukraine was on the road to democracy. This new understanding in the PACE 
resolution of 2005 can be interpreted as a victory for the world’s best prac-
tice principle. Monitoring would continue at least until Ukraine proved it 
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could show, not only improvements in practice, but also the ability to hold 
elections and make amendments to the constitution in a way consistent with 
European standards. The next test case was the parliamentary election in 
2006.   

Table 13 The dynamics of the process during the second politicised period 
Destabilising mechanism Regulatory space conditions Stabilising mechanism 
Responsive regulation Soft, triadic, 

non-
reciprocal, 
interfering 

Soft, dyadic 
reciprocal, 
interfering 

Forum shift/ Hope 

Source: Author’s analysis 
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10 Analysis of the dynamics of the regulatory 
process 

In this chapter, the development, over time, of the regulatory relationship 
between Ukraine and the CoE will be analysed. The purpose is to establish if 
there were any patterns of regularity.  The pattern of actor configurations, 
issues, activities and invoked authority during the time periods will be com-
pared, in order to determine the conditions in the regulatory space. Further, 
the possible mechanisms activated in the process in the different time peri-
ods will be discussed, and the questions of how the relationship was stabi-
lised despite Ukraine’s enduring non-compliance with the agreement, and 
why the process was regularly destabilised will be explored.   

10.1 Varying conditions in regulatory space 
One way of analysing regulation is to describe it as a multidimensional space 
open for occupation and contestation. In consolidated regulatory systems, the 
regulatory space is governed by an unquestioned regulatory ideology with 
clear roles, stable routines, and strong notions of authority. This was not the 
situation in the case of the regulation of Ukraine’s fulfilment of its commit-
ments and obligations as a CoE member. Rather, the process created a frag-
mented and unconsolidated regulatory space that was characterised by insta-
bility. During the time periods, actor constellations shifted, unity on the 
regulatory issues was difficult to achieve, regulatory activities increased in 
intensity, and the authority of the rules was challenged.   

Shifting actor configurations 
The two basic roles in a regulatory relationship are that of regulator and rule 
follower. The rule follower is supposed to comply with the rules and the 
regulator is supposed to verify compliance. These two basic roles were 
clearly visible in the interaction between the CoE and Ukraine. The CoE 
actors attempted to verify rule compliance and the Ukrainian actors at-
tempted to follow the rules. In practice, however, the procedure involved a 
much larger number of regulatory actors. What in theory was a simple politi-
cal agreement between the CoM and Ukraine’s government was delegated to 
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a large number of more or less independent actors to realise. The CoE, thus, 
did not function as a typical regulatory agency. Over time, both the regulator 
and the regulated became fragmented and blurred, and alliances were created 
across the border.    

A fragmented regulator  
Fragmentation on the CoE side was mainly apparent in the competition be-
tween PACE committees, with regard to who should head the monitoring. In 
the pre-accession period, three committees were involved and the Political 
Affairs Committee had the main responsibility. After accession, the Commit-
tee on Legal Affairs and Human Rights took the lead but had its authority 
challenged by the Committee on Rules of Procedure. When the Monitoring 
Committee was founded in late 1997, it was formally the leading committee. 
It did not, however, control the process on its own. In 2000-1, the Monitor-
ing Committee worked closely with the Committee on Legal Affairs and 
Human Rights and the Committee of Culture and Education, and these three 
PACE committees had a continued stake in influencing PACE’s viewpoint 
throughout the process. Furthermore, a PACE committee could not always 
rely on PACE accepting its suggestions without amendments, and was de-
pendent on decisions by the PACE Bureau for urgent matters.  

Fragmentation was also noticeable in the competition between PACE 
monitoring, on the one hand, and monitoring ordered by the CoM, on the 
other hand. The CoM originally delegated verification of the fulfilment of 
commitments to PACE but, when PACE failed to impose its authority on 
Ukraine in 2001, the CoM called on the Secretariat to undertake additional 
forms of verification including information and assistance missions. Fur-
thermore, the CoM’s thematic monitoring of freedom of expression collided 
with PACE’s monitoring, and had to be coordinated. 

The independent roles of the Venice Commission, the CLRAE, the Euro-
pean Court of Human Rights, the European Committee for the Prevention of 
Torture (CPT), and the Secretariat’s experts, and their assessment about the 
honouring of European values, were a third example of the fragmentation on 
the CoE side. Sometimes, opinions about the same basic values differed 
slightly between the various organs. Different traditions, resources, levels of 
openness and time schedules, therefore, sometimes had to be coordinated to 
avoid confusion.  

A fragmented rule follower 
The Ukrainian side was no less fragmented and did not resemble the ideal of 
a unitary state actor. The executive and the legislative branches were ex-
pected to cooperate in implementing the commitments but this was increas-
ingly tricky to accomplish. Since independence, the presidency and parlia-
ment had been engaged in an ongoing institutional struggle. This paralysed 
the lawmaking process and made it difficult to fulfil promises. The elections 
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in 1994 and 1998 did not produce results that favoured a strong executive 
government and the President had to compete with a resurgent left that op-
posed privatisation and economic reform. Furthermore, in the competitive 
political climate, it was not a priority to take responsibility for reforms that 
were thought to be unpopular. Among these were the commitments to abol-
ish the death penalty and grant minority language rights.  

When President Kuchma, following his re-election and success in defeat-
ing the leftist opposition in 1999, attempted to consolidate power through a 
referendum on constitutional reform, a new kind of opposition without ties 
to the Communist Party emerged. It was more focused on exposing corrup-
tion and abuse of power in the new state, and polarised Ukrainian politics 
along new lines. In the wake of the Gongadze scandal in 2000-1, a popular 
protest movement against President Kuchma started to grow. The protest 
also led to a crisis in government, new alliances in parliament were formed 
and new political actors were propelled to the centre stage. The pro-
government and anti-government cleavages dominated the elections in 2002, 
and culminated in the Orange Revolution in 2004. The dramatic events cre-
ated a brief period of political unity in 2005 but political plurality soon re-
turned as new elections drew closer.   

Cross-boundary regulatory alliances  
The social boundary produced by the relationship between regulator and rule 
follower was affected by fragmentation on both sides and created opportuni-
ties for alliances across the border. The fragmentation created two possible 
triadic actor configurations depending on whether the cleavage within 
PACE, or the cleavage within Ukraine, was recognised as significant. In the 
first configuration, PACE actors were split and in the second configuration, 
the Ukrainian actors were. 

As long as the opposition and the government in Ukraine were united in 
their efforts to bring the country inside the CoE, the relationship functioned 
in a traditional way. During the accession period 1992–5, the actor configu-
ration was dyadic. The CoE actors were the regulators and the Ukrainian 
actors were the rule followers. When Ukraine neglected to fulfil its promises 
in the early post accession period of 1996–9, the unity on the side of the 
regulator broke down and two positions on how to proceed were articulated 
in the CoE. The institutional struggle and political stalemate within Ukraine 
made it difficult to determine what actor to hold responsible for protecting 
European values and legitimately representing the Ukrainian public interest. 
The government and opposition accused each other for their failure to com-
ply, and PACE was forced to assume the role of judging the credibility of 
their accusations. This situation brought forward the cleavages within PACE 
between human rights activists and traditional intergovernmentalists. The 
activist position pressed for an inflexible course and the traditionalist posi-
tion argued for flexibility. This created a triadic situation, where PACE tradi-
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tionalists assumed the role of accommodating Ukraine and PACE human 
rights activists.    

During the first politicised period, the actor configurations shifted again, 
but this time on the side of the regulated. As the anti-government and pro-
government sides in Ukraine emerged, a regulatory alliance between the 
CoE actors and the Ukrainian opposition became possible, creating a new 
kind of triad. The Ukrainian opposition provided PACE rapporteurs with 
credible concerns about the state of fulfilment of the commitments in their 
own country that were difficult to ignore, and the CoE provided means for 
the Ukrainian government to show commitment by engaging in more coop-
eration. The Ukrainian government entered into cooperation agreements with 
the CoE and, in this way, temporarily deflected criticism. The CoE actors 
could assume the role of arbitrator between the opposition and the govern-
ment, both of which represented legitimate roles in the process of realising 
community values. This configuration, with the opposition as the advocate 
for rights and the government as contested rule follower, was upheld until 
the presidential election in 2004. When the new government was formed 
after the presidential election in 2004, the configurations shifted back to the 
dyadic form of a united regulator presenting a road map for the future and a 
re-committed, rule-abiding member promising reform.   

The regulatory actors, thus, did not form stable configurations and when 
configurations changed they did so according to the changes in the domestic 
political situation in the country that was being monitored.   

Table 14 Actor configurations during the process 
Period 1992–6 1996-2000 2000–1 2001–3 2004–5 
Actor con-
figuration 

Dyad  Triad  Triad  Triad Dyad 

Source: Author’s analysis 

Unity on regulatory issues only in the face of outside pressure  
The issue dimension concerns the activity that is being regulated, in this case 
the political and legal performance of the new member states. The issues 
have normative notions about the kinds of behaviour expected from the ac-
tors, and these notions are generally supposed to be accepted by the actors. 

PACE’s monitoring process included a number of regulatory issues that 
proved contestable and revealed diverging ideological positions. The moni-
toring procedure was created to regulate the transition process after member-
ship and was intended to verify the incorporation of community values in 
new member states. In a strict sense, it was an impossible mission. European 
values were a mix of unreachable ideals and similar but often diverging 
practices in the old member states that were hard to transform into easily 
verifiable criteria. The persistence of the process led to a struggle to interpret 
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what the regulation of European values was really about. What began as a 
regulation of the legal and administrative adjustments required for CoE 
membership developed, over time, into an attempt to regulate the conduct of 
the actors in the contested political and legal landscape of Ukraine. What to 
some was considered normal politics was interpreted as threatening commu-
nity values and requiring action. This can be seen as evolution and consoli-
dation of the regulatory ideology of democratic security, described in the 
CoE summit declarations.  

In the discourse about the monitoring process, the constitution and the le-
gal system in Ukraine was supposed to function as a level playing field and 
it needed to be protected by a strong and independent judiciary. The politics 
of Ukraine were perceived as constantly undermining this order. In regula-
tion terms, the negative externalities of politics can be said to have threat-
ened the legal and democratic order in Ukraine. When such threats appeared, 
it created a problem of what to do about it. Traditionally it was up to the 
states to handle their own problems, but if the government itself was per-
ceived as causing problems it created a dilemma.  The state was essential to 
safeguard European values but the state needed to be run by a government 
that legitimately represented the public interest. If there were doubts about 
the wielding of state power, the whole system was undermined. At least four 
bigger regulatory issues can be identified during the process. 

 
•  How should an applicant member with serious flaws in its legal-

political system be handled? 
• How should a new member’s non-compliance with the formal 

membership requirements be handled? 
• How should problems of implementing the formal membership re-

quirements, be handled, in practice?  
• How should allegations of serious disrespect for the organisation’s 

values be handled? 

What the actors in the process did was to react to events that could be re-
garded as failures, and to discuss the Ukrainian government’s responses as 
credible or not credible. The process often revealed the non-reciprocal posi-
tions of the participants in the interpretation of issues. The activists and the 
opposition had an interest in exposing violations of values in order to pro-
mote change. Such exposure could undermine the credibility of the govern-
ment and increase the public awareness of the norms of human rights. This 
had the potential for inducing political change and implementation of the 
norms. The traditionalists and the government had an interest in celebrating 
the unity of values to ensure the stability of the state system. Showing pro-
gress could prop up the credibility of both the CoE as an organisation, and 
the Ukrainian government in its effort to implement its commitments.  
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Between 1992 and 1995, the main issue was finding a way to handle a 
new member with many flaws. The CoM had already welcomed Ukraine 
into the CoE and PACE was not interested in stalling the inclusion process. 
The actors of the dyadic actor configuration that was formed shared a com-
mon interest in solving the issue of inclusion and could mutually adjust to 
form a common position. The many problems of Ukraine were thoroughly 
investigated and concessions were made on both sides to meet the common 
goal. PACE granted membership to Ukraine before Russia, and Ukraine 
agreed to a fast reform pace that included abolishing the death penalty earlier 
than was originally intended.  

In the period 1996-2000, events changed the regulatory issue. After find-
ing out that Ukraine had neglected to abolish the death penalty, both in prac-
tice and in form, the issue became how to handle open non-compliance of 
the membership agreement. On this issue, it was difficult for the CoE and 
Ukraine to find a common position. It was easy for anti-death penalty activ-
ists to expose the Ukrainian government as non-credible, and as it was im-
portant for PACE’s committees to defend the authority of the organisation in 
a high profile question, an inflexible course was adopted. Ultimately, it be-
came a question about testing the limits of the new powers of the monitoring 
procedure, and this led to a split within PACE. For traditionalists, the main 
interest was to uphold the formal rules of intergovernmental cooperation and 
keep Ukraine inside. The Ukrainian actors wanted to be judged by their in-
tentions rather than their current performance, as abolition of the death pen-
alty and other reforms were considered politically costly in Ukraine and 
were difficult to enact quickly.  

In the period 2000-1, the issue in focus changed again. It was no longer 
merely a member neglecting to fulfil some of its formal commitments to 
reform. Events in Ukraine were seen as going in a dangerous direction and 
the monitoring process had to find a way to handle a political crisis that al-
legedly threatened the respect for European values in a member state. Com-
pared to the problem of the death penalty and judicial reform, the constitu-
tional referendum and the Gongadze affair were highly complex, shrouded in 
mystery and heavily politicised. This again made reciprocal adjustment dif-
ficult. The political opposition in Ukraine accused the government of gross 
violation of European standards and argued for European involvement. The 
government denied the accusations and argued that there was no crisis. The 
actors on the CoE side maintained that the differences needed to be solved 
through compromise and by legal means in Ukraine. How this could be ac-
complished was, again, a matter of difficult coordination of non-reciprocal 
interests.  

Between 2001 and 2003, the actions of the Ukrainian delegation made it 
necessary to consider ending monitoring. The issue changed to how to de-
termine when sufficient progress had been made to end monitoring. Again, 
the unfolding of events made reciprocal adjustment complicated. Political 
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crises, parliamentary elections and new attempts at constitutional reform 
heated up the political climate. Actors in Ukraine were divided on the issue: 
the pro-government sides wanted monitoring to stop and the anti-
government side wanted monitoring to continue. Reports about continued 
violations from the CoE actors provided new examples of problems that 
made it easy to expose the arguments to end monitoring as non-credible. The 
relationship between Ukraine and the CoE was maintained through the coor-
dination of diverging positions.  

During the period 2004-5, events in Ukraine again led to a situation as in 
2000-1, i.e. handling a political crisis that potentially threatened European 
values. As in the first politicised period, it became a question of different 
versions of reality. One position was that events in Ukraine were part of 
normal politics and another position was that the same events undermined 
democratic order. The alarmist position was helped by mobilisation of the 
anti-government opposition and the lack of credible action by the incumbent 
government. However, the authoritative role of the CoE as regulator was 
marginalised. After the change in government, the position of the new re-
gime was to show its commitment to European values, and the CoE had an 
interest in regaining its relevance. This made reciprocal adjustments on the 
interpretation of the regulative issues possible and a new unity was cele-
brated.   

The creation and interpretation of regulatory issues were, thus, systemati-
cally contested and only when there was strong pressure from outside the 
regulatory space, as in 1992-6 and 2004-5, did the regulatory actors’ posi-
tions converge. During normal conditions, the main actors had different 
ideas about how to combine European values and state interests that made 
reciprocal adjustment on regulatory issues difficult; they bargained and made 
gradual concessions to coordinate their diverging positions.   

Table 15 Interpretation of issues during the process  
Period 1992–6 1996-2000 2000–1 2001–3 2004–5 
Issue interpre-
tation 

Reciprocal Non-
reciprocal 

Non-
reciprocal 

Non-
reciprocal 

Non-
reciprocal/ 
Reciprocal 

Source: Author’s analysis 

Continuous growth of organised activity  
Regulatory activities are the ‘low politics’ of regulation that create linkages 
and co-evolution between the actors inhabiting regulatory space. These ac-
tivities can indirectly inform about community rules or directly interfere in 
the regulatory actors’ decision-making processes. The activities in the moni-
toring process followed a constant pattern of inquisitive fact-finding and 
information missions; meditative cooperation and training activities; and 
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regulative activities that issued formal opinions on what kind of behaviour 
that was acceptable.  

However, the activities not only informed but also interfered with Ukrain-
ian practices by assessing them according to European ideal standards of 
governance and, thus, coding them as legitimate or illegitimate according to 
the community’s values. The interference was sometimes connected to spe-
cific events such as elections or constitutional amendment processes but 
there were also regularly scheduled assessments of the structure of the moni-
toring procedure. Every two years, a report was supposed to be discussed 
and this required fact-finding missions where the co-rapporteurs systemati-
cally collected information. As Ukrainian local actors, including politicians 
with grievances and the human rights ombudsman, became the co-
rapporteurs’ regular interlocutors, interference between Ukraine and the CoE 
was also created regarding the level of roles people had. This interfering 
activity between the CoE and the Ukrainian political-legal systems continued 
throughout the periods and was strengthened as new cooperation schemes 
were introduced.  Gradually more complex webs of influence were created. 
This was visible in the number of intergovernmental cooperation activities 
and the regularity of fact-finding missions.    

The meditative activities tied Ukraine and the CoE structurally together 
by engagement in regularly reoccurring cooperation programmes intended to 
help Ukraine with reform. The activities systematically assessed Ukrainian 
legislation according to European standards, trained Ukrainians in how to 
interpret CoE standards, and raised awareness of issues of importance for 
European standards. Whether or not these activities had a distinct impact in 
comparison with other organised activity is hard to assess. It does not seem 
as if making an impact was the main goal. In evaluations, the CoE wanted to 
stress the process itself rather than the results. However, the meditative ac-
tivities made it possible to collect impressions and react to events before 
they turned into problems, for example, reading and commenting on draft 
legislation, discussing the consequences of planned administrative reforms 
before they were implemented, and assessing the ideas in the field at confer-
ences.     

The activities interfered with events in Ukraine by recognising events as 
possible violations of European standards and making them appear in regula-
tive texts. The fact-finding missions and the making of reports created op-
portunities for non-governmental actors to suggest events that might be con-
sidered as violations of the obligations. Organisations such as Amnesty In-
ternational and the RSF fed the monitors with information about events in 
Ukraine, at an early stage. As the process became known, other actors in 
Ukraine used this opportunity to a greater extent. An example of this is how 
the dismissal of mayors was brought to the CLRAE’s attention and, in this 
way, was given a European dimension.     
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The twin roles of individual actors as both national and European repre-
sentatives also created opportunities to interfere and coordinate action across 
system boundaries. The presence of representatives in the Monitoring Com-
mittee was required by both the opposition and government, and, in a sense, 
Ukraine monitored itself. The role of Serhiy Holovaty highlights the impor-
tance of multiple roles. During the period 1992-6, he served as Ukrainian 
Minister of Justice, was a guest member of PACE, and head of the Ukrainian 
Legal Foundation that helped to set up the CoE Information Office in Kyiv. 
During the period 1996–9, he was removed from office but returned as a 
member of PACE and the Venice Commission. In 2000, he filed the motion 
that initiated the debate on the constitutional referendum, and played a role 
in making public the Melnychenko tapes. During the period 2001-3, he was 
active as a PACE member opposed to the Ukrainian government. In 2004-5, 
he criticised the constitutional development both as a member of PACE and 
the Venice Commission, and continued in this role until he was again made 
Minister of Justice of Ukraine in the autumn of 2005.   

Thus, the organisation of regulatory activities expanded and grew over the 
years intertwining the two systems and interfering with each other on many 
levels on a regular basis. Increasing intertwining happened regardless of 
whether relations were warm or cold at a higher level. The constant prob-
lematic implementation always motivated new action plans and new fact-
finding missions. The institutionalisation of contacts also made it possible 
for those who knew the webs of influence intimately to play a disproportion-
ately important role in the process. 

Table 16 Types of activities during the process 
Period 1992–6 1996-2000 2000–1 2001–3 2004–5 
Activities Interfering Interfering Interfering Interfering Interfering 
Source: Author’s analysis 

The development of a pyramid of regulatory authority  
In order to make an impact, the regulatory system is often supported by 
some kind of authority. In regulatory systems in states, law and formal state 
sovereignty often back up regulatory authority. In an international setting, 
regulation can be backed up by international law, the internal rules of or-
ganisations, or softer voluntary standards of behaviour.  The basis of the 
regulatory relationship between PACE and Ukraine was a contract that was 
not formally codified in the CoE statutes. From the time of its creation, the 
authority of the monitoring procedure was ambiguous. It was clear that new 
members had made specific commitments that they were politically and 
morally obligated to honour, but it was unclear whether this also gave PACE 
the right to invoke the authority of the statutes to make member states com-
ply. PACE had interpreted its delegated mandate within the monitoring pro-
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cedure in a way that potentially gave it supranational authority to interpret 
the statutes, and to suggest the exclusion of violating states from the organi-
sation. This created an ambiguity regarding the softness of the rules. In the 
monitoring process of Ukraine, the authority of the procedure was tested. 
PACE repeatedly threatened to start the procedure of excluding Ukraine for 
breaching its commitments and obligations. However, PACE’s authority to 
issue threats was tried only once. This occurred in 1998 in connection with 
the death penalty issue when the Committee on Legal Affairs and Human 
Rights considered that failing to introduce a moratorium on executions war-
ranted excluding Ukraine from the CoE. However, the Committee on Rules 
of Procedure, which ruled on the issue, did not agree as it considered the 
commitment as politically, but not legally, binding. Coding events as legal or 
non-legal, according to the statutes, was not considered relevant in the end. 
However, this did not stop PACE from threatening Ukraine with starting the 
process of exclusion for failing to cooperate with the monitoring procedure. 

The political and moral obligations were coded in terms of the degree of 
progress or lack of progress in the fulfilment of requirements, and in terms 
of trust or distrust in the capacity of Ukraine to cooperate in realising the 
organisation’s values. Words such as ‘spectacular progress’, ‘notable pro-
gress’, or ‘some progress’ were used to signal how well Ukraine had per-
formed. Achieving the right amount of progress meant that the process 
would end. Consequently, the debates in PACE were often about the word-
ing and interpretation of the term ‘progress’. Progress was very useful in 
distributing attention to some areas and not others that were specifically 
covered by the agreement. It was less able to signify negative changes or 
open up new topics for discussion. This was where the trust/distrust logic 
came in. 

The lack of trust was normally coded in terms of ‘concern’. PACE could 
express various degree of concern about developments. Specific issues of 
concern were then made into ‘test-cases’ where Ukraine had to prove that it 
could be trusted to cooperate. For more long term concerns, ‘action plans’ 
were devised that gave Ukraine the opportunity to learn and reform. The 
‘test-cases’ and ‘action plans’ could, once they were set up, be assessed in 
terms of the progress code.  

In this way, the hard threat of legal sanctions set the outer boundaries of 
the procedure and, within them, was the soft authority of assigning progress 
and trust. PACE, in this way, created a sanctions pyramid with the progress-
code at the base, the trust-code in the middle and the legal code at the top, 
with the ultimate threat of exclusion.  

From 1992 to 1995, the soft authority of PACE was expressed by assign-
ing progress about reform in Ukraine. From 1996 to 1999, PACE attempted 
and failed to use hard legal authority to sanction Ukraine in connection with 
the death penalty and the slow progress of reform. In 2000-1, the authority 
shifted to softer means. The implementation of the constitutional referendum 
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and the Gongadze process were declared as ‘test cases’ to prove the capacity 
of the rule of law in Ukraine, and an ‘action plan’ for the media was desig-
nated as the way to restore trust in the protection of freedom of expression. 
In this way, PACE invoked the soft authority to deny and bestow trust in 
Ukraine’s ability to fulfil its obligations. This type of authority was also used 
between 2001 and 2003 to motivate more action. In 2004–5, there was a 
return to the threat of legal sanctions but, this time, it was combined with 
invoking soft authority. The election and the constitutional reform process 
were declared ‘test cases’ that could be assessed in flexible progress terms 
rather than in absolutes. The new government could then redeem previous 
failures by committing to cooperation in even more ambitious ‘action plans’.  

Table 17 Invoked authority during the process 
Period 1992–6 1996-2000 2000–1 2001–3 2004–5 
Invoked 
authority 

Soft Hard Soft Soft Soft 

Source: Author’s analysis 

Summing up: three types of conditions in the regulatory space  
The only constant feature in the regulatory space created by the monitoring 
procedure in Ukraine was the continuous growth of regulatory activities. 
These activities structurally intertwined the Ukrainian and the CoE legal-
political systems by establishing couplings on many levels. Regardless of 
this, there was uncertainty and instability regarding actor configurations, 
regulatory issues and even the invoked regulatory authority. However, if the 
conditions of the regulatory space during the five periods are compared, it is 
possible to determine some regular patterns.  

An observation of the time periods shows two typical combinations of is-
sue interpretation and actor configuration: they were either disharmonious 
with a triadic actor configuration and non-reciprocal relationship, or harmo-
nious with a dyadic actor configuration and reciprocal issue interpretation. 
This can be transformed into a dimension of regulatory space along the axis 
of a disharmonious or harmonious relationship. Through the development of 
the pyramid of authority, the relational dimension was complemented with a 
second dimension that had to do with whether the invoked authority of the 
regulation was hard or soft. Hard legal authority was invoked during the first 
post accession period from 1996 to 1999; otherwise soft political and moral 
authority was relied upon. This created four logical possibilities: soft har-
mony, hard harmony, soft disharmony or hard disharmony.   

During the process, the character of the regulatory space moved from soft 
harmony via hard disharmony to soft disharmony and back to soft harmony. 
The regulatory space, thus, showed three typical patterns. What this tells us 
is that the intended pattern most probably was soft harmony. When harmony 
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was impossible to maintain, the complexity of the interacting systems made 
it possible to change the character of the regulatory space in order to save the 
continuation of regulatory activities. The focus was always on maintaining 
interaction and communication. The survival of the process was more impor-
tant than the results. 

Table 18 Types of regulatory conditions during the process 
Relationship 

Authority 
Harmony Disharmony 

Hard  
 1996–2000 

Soft 1992–6 
2004–5 2000–3 

Source: Author’s analysis 

The focus on the survival of the dialogue leads to the next question: through 
what mechanisms was the relationship maintained and stabilised? 

10.2 Varying mechanisms of stabilisation 
In order to discuss how the relationship was maintained, the concept of stabi-
lising social mechanisms will be used. It can be assumed that both Ukraine 
and the CoE expected the agreement to be fulfilled, but that the process of 
combining the autonomy of the member state with community values 
evolved in unexpected directions. Although the CoE and Ukraine could not 
achieve consistency between what was stated in the agreement and achieved 
in reality, the relationship had a capacity to re-stabilise itself and survive. 
Three types of mechanisms that might stabilise a regulatory process in spite 
of inconsistency have been considered: hope manifested in mutual promises 
of a future within the community, hypocrisy manifested in mutual accep-
tance of a lower standard than expected in the community, and restoration 
manifested in mutual activities signalling trust in the capacity of belonging 
to the community.  In this section, I will argue that, to a great extent, each 
mechanism varied with the type of conditions in the regulatory space.  

Harmony and hope  
The mechanism of hope is understood as a way for actors to overcome dis-
crepancies between how it is and how they want it to be. The entire inclusion 
of Ukraine into the CoE can be seen as built on hope. During the process, 
hope was often expressed in relation to observation missions involving direct 
contact with people in the monitored society that shared the CoE’s ideals. 
However, this did not always make up for past failures. As a stabilising 
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mechanism, hope was activated in times when a major change could be no-
ticed.   

Hope was constantly expressed in evaluations. Given the record of suc-
cess, the visits to Ukraine by fact-finders, observers, and information and 
assistance missions, might have discouraged actors from getting involved in 
the project of transforming Ukraine. Yet they did not lose faith in either the 
CoE’s values or its methods. Rather, the belief in the ideal seems to have 
been reinforced by the visits. The experts of the Secretariat routinely ex-
pressed high hopes in the CoE values and methods in the evaluation of the 
assistance programmes. Whenever there was a problem of implementation, 
the solution was more training, more expertise, and more monitoring, even 
though previous efforts had failed. When the CoE’s experts met Ukrainian 
experts they were often in agreement that all was not well, and about the 
measures that were needed. Even when the relationship at the higher levels 
was problematic, the cooperation in the assistance programmes demonstrated 
hope: the CoE’s hope that the observed and well-documented incompatibili-
ties of Ukraine could be overcome, and Ukraine’s hope that the CoE would 
accept it as an equal in the future. The election observation missions, like-
wise, expressed hope in the people when everything else looked problematic. 
The people’s enthusiasm for democracy balanced the flaws of the authori-
ties. A phrase that often reoccurred in the election reports was that the com-
mitment the people showed to democracy could not be let down. Taking part 
in monitoring and election observation also made parliamentarians express 
hope about the monitoring procedure.   

Hope as a stabilising mechanism was activated when conditions became 
harmonious. The mechanism of hope maintained the relationship in the ac-
cession period and after the Orange Revolution. During these periods, the 
relationship experienced a kind of regeneration and rebirth. PACE and 
Ukraine made new promises to each other that showed they were committed 
to a future together. The problematic issues were downplayed and hope for 
the future was celebrated. The faith in the commitments was built on expres-
sions of hope, found in cooperation programmes and election observation 
reports, more than anything else. In a short period of time, Ukraine would be 
transformed and born again as a new state with altered institutions that re-
sembled the ideal model. The debates in PACE became celebrations of 
shared values. Hope was expressed not only in Ukraine’s abilities but also in 
the CoE, the monitoring procedure, and in the idea of European values.  

Hard disharmony and hypocrisy 
The mechanism of hypocrisy is understood as a way of satisfying multiple 
demands by doing and saying opposite things. The inclusion of Ukraine 
raised fears among some parliamentarians that the CoE would turn into a 
place for hypocrites to gather. This was exemplified by the postponement of 
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decisions and the acceptance of gentlemen’s agreements with the Ukraini-
ans, rather than doing what had been decided. As time ran out, a final bar-
gain was often necessary that would reveal the incoherencies and hypocrisy 
of the organisation.   

Hypocrisy was mainly expressed in top-level decisions. The bodies repre-
senting the organisation at the top did the necessary bargaining. The best 
example was during the early post-accession period. The legal requirement 
to abolish the death penalty was confirmed, in practice, but there was no real 
evidence of shared community values. Rather, the logic was bargaining one 
set of commitments against another. The admission of progress was not de-
clared in a PACE resolution and was not based on a conviction that progress 
towards community values had really been achieved. It was made as a PACE 
Bureau decision and was based on arguments from the election observation 
report that the Ukrainian people could not be let down. The committees of 
PACE did not have to take the decisions themselves and could remain co-
herent in their reasoning. The same happened in 2001, when the CoM inter-
vened and stopped the PACE procedure, and in 2004, when PACE was ex-
cluded from the bargaining process. This ability to delegate forgiveness and 
forgetfulness and, in a sense, be hypocritical saved the continued relation-
ship between PACE and Ukraine.   

Hypocrisy as a stabilising mechanism was activated when the regulator’s 
authority was weakened. In the period with conditions of hard-contestation, 
stabilisation in cases of non-compliance was achieved by declaring progress 
although not all the requirements had been fulfilled. This can be described as 
stabilisation through hypocrisy. PACE tolerated a lower standard than origi-
nally agreed for the higher purpose of rewarding the abolishment of the 
death penalty. The activist part of the CoE drove a hard legalistic line that 
the death penalty was illegal according to the statutes. The Committee on 
Rules of Procedure did not support this line of reasoning when it was put to 
the test. The verbal campaign then continued in the Monitoring Committee 
by raising the stakes and requiring that the major formal commitments be 
fulfilled according to a tight deadline. When the deadline passed, a lower 
standard than that initially required, was then accepted as sufficient. This can 
be seen as allowing incoherent reasoning. Ukraine satisfied the CoE by 
complying with the abolishment of the death penalty although it was not 
legally required to do so, and the CoE satisfied the Ukrainian government by 
admitting progress although the criteria were not fulfilled.  

Soft disharmony and restoration  
The mechanism of restoration means that actors find a way to reinterpret the 
past together and make reparations for past offences. Victims and offenders 
accept a common story of events and, through this process, are ritually rein-
tegrated into a community. This describes how the process was stabilised in 
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the periods of the process with soft disharmonious conditions. During these 
times, the problematic issues were publicly debated, new requirements were 
formulated and their fulfilment supervised over an extended period of time. 
The CoE actors acted as Ukraine’s extended family, discussing how to deal 
with this problem with the Ukrainian government in order to find ways to 
restore the trust. 

Restoration was expressed in the procedures of negotiating action plans, 
discussing monitoring reports, and debating past failures. These public de-
liberations demonstrated a restored relationship with the regulator. PACE 
and Ukraine agreed to specific measures to handle the issues where distrust 
in Ukraine’s capacity to act in accordance with community values had been 
exposed. Although the measures taken by Ukraine were supervised, it sig-
nalled trust in Ukraine’s capacity to handle its incompatibility problems. 
Ukraine’s damaged status as a trusted part of the community can, in this 
way, be seen as being ceremoniously restored. The Ukrainian government 
engaged in meditative activities discussing reforms together with the CoE’s 
experts. After these discussions, PACE could accept some of the Ukrainian 
administrative and legal solutions as sufficient although they did not exactly 
comply with the original commitments. It was publicly discussed why the 
Ukrainian solutions could suffice as being coherent with European stan-
dards. Ukrainian solutions, such as the creation of a specific ministry for the 
execution of punishments, could qualify as part of the European family of 
accepted solutions to common problems. The public debate also illustrated a 
restored relationship with the domestic rule advocates. In the periods with 
conditions of soft contestation, the opposition of Ukraine was empowered to 
criticise its government, and the government was entrusted to engage in self-
regulatory measures in cooperation with the CoE in order to overcome these 
specific problems. In a sense, the Ukrainian opposition was acting as a vic-
tim and the government as the offender. New solutions were worked out and 
both the opposition and government of Ukraine were treated as equal part-
ners. In this way, the status of the opposition was restored and it was seen as 
a relevant participant in the process.  

Restoration as a mechanism of stabilisation was activated when the au-
thority of the rule followers was weakened. After the re-election of Kuchma 
in 1999, Ukraine had few arguments left as to why its misbehaviour should 
be tolerated, and the geo-strategic argument that communists risked taking 
over, was no longer considered valid. By this time, Ukraine had let down the 
European community of states to which it belonged by violating the common 
values, and was given a chance to repair its damaged trust on the condition 
that it admitted it had done wrong. The weakness of the government also 
empowered the opposition and civil society, by presenting these actors as 
alternative bearers of European values.    
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Table 19 Co-variation of regulatory conditions and stabilising mechanisms during 
the process 
Time periods Conditions of regulatory 

space  
Stabilising mechanism 

1992–5, 2004–5 Soft harmony Hope 
1996–9 Hard disharmony Hypocrisy 
2000–3 Soft disharmony Restoration 
Source: Author’s analysis 

Summing up: stabilisation varies with conditions in the 
regulatory space  
The periods where non-compliance with European values was discussed 
were stabilised by the three mechanisms of hope, hypocrisy and restoration. 
From the beginning and throughout the process, it was clear that Ukraine did 
not fully live up to European standards. The problem was how to deal with 
this. The changing organisational environment, and the relative authority of 
the rule follower and the regulator, affected the type of stabilisation. When 
the conditions in the regulatory space were soft and harmonious, the rela-
tionship was stabilised through mechanisms of hope and promises of re-
forms. These periods coincided with a comparatively high level of attention 
from the international community, which perhaps made hope and promises 
of future compliance more believable.  When the conditions were hard and 
disharmonious, stabilisation was achieved through hypocrisy, as the CoE had 
neither the will nor the capacity to coerce Ukraine into compliance. When 
the conditions were soft and disharmonious, Ukraine and the CoE could 
stabilise the relationship through restorative communication by gradually 
working out how Ukraine could comply. This coincided with strong internal 
political competition in Ukraine, and this made the government more sensi-
tive to criticism and more willing to seek European credentials and legiti-
macy. The process was, thus, constantly stabilised but did not remain stable 
for very long. Hope was crushed, hypocrisy exposed and restoration chal-
lenged.  

10.3 Consistent mechanisms of destabilisation 
In order to analyse why the process was consistently destabilised the concept 
of destabilising social mechanisms will be used. The process contained stabi-
lising mechanisms that maintained the relationship, but new issues that chal-
lenged the continuation of the agreement were regularly brought up. The 
three destabilising mechanisms considered, thus far, have been norm activ-
ism, model resistance, and responsive regulation. In this section, I will argue 
that it was the gradual institutionalisation of the mechanism of responsive 
regulation that made the Ukrainian process enduringly contested. Norm ac-
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tivism and model resistance were present all the time but did not systemati-
cally destabilise the process. Rather, the activities of the Monitoring Com-
mittee, combined with the competitive domestic politics of Ukraine, devel-
oped a consistent pattern of responsive regulation. The process evolved into 
a mode of governance that responded to events that threatened the political 
status quo in Ukraine, and that could be discussed in terms of a threat to the 
respect for European values.  

Toleration of model resistance  
Model resistance as a mechanism of destabilisation means that a struggle is 
initiated between competing models of organisation, where deviant models 
of organisation defend themselves against the dominant models in the field. 
The new models for organising the political and legal system in Ukraine met 
resistance from the Soviet organisational models that still made sense to 
local actors. A whole catalogue of resistance measures, including neglect, 
promises of reform, and arguing for a superior model, were employed in 
their defence. The response of the GPO was a particularly successful case of 
resistance. First it was allowed time to adjust, then it resisted reforms, and 
finally its supervisory role was reinstated in the constitution. However, 
model resistance never destabilised the relationship with the CoE. Rather, 
the Ukrainian models were tolerated, but not fully accepted.  

The mechanism of model resistance was demonstrated by questioning the 
models presented by the CoE.  An example of this was the system of central-
ised control of justice, especially the supervising powers of the GPO. Al-
though promises were made to reform, there was a reluctance to implement 
changes. Another resisting model was a more radical perception of democ-
racy and popular sovereignty. A common line of defence from the Ukrainian 
government and parliamentarians against allegations of non-compliance 
from PACE, was that their hands were tied because they could not contradict 
the will of the people. It was argued that the people did not want the death 
penalty and that the people had asked for a referendum. A third example was 
the model for information security. Ukrainian actors argued that it was le-
gitimate to protect the public against harmful information and to protect the 
Ukrainian language, and they questioned the models recommended by the 
CoE. This kind of model resistance occurred constantly but did not seriously 
disturb the relationship.  

Resistance as a mechanism of instability seems to have been deactivated 
by a high degree of toleration and flexibility. The resistance, in itself, did not 
produce an automatic response in the form of an open debate. The case of 
the GPO was perceived as problematic the entire time yet it did not cause 
PACE to react with great concern. To the GPO’s surprise, there was no 
European model of prosecution that the CoE wanted to implement. Rather, it 
was expected that the Ukrainians change some aspects so that it was gener-
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ally coherent with the combined traditions in other European countries. This 
criticism did not seem to have any great effect on the legitimacy of the GPO 
in Ukraine. It was noted and criticised by the co-rapporteurs, and in the co-
operation programmes, as a problem of non-compliance but was not openly 
contested in PACE as being the wrong kind of model. The same thing oc-
curred with the use of a referendum, and the protection of the Ukrainian 
language. Rather than creating contests, the entrenchment of models in the 
Ukrainian context was tolerated by PACE, as long as the models were toler-
ated domestically. Contestation in PACE was made on another level of ab-
straction.    

Norm activism and urgency  
Norm activism as a destabilising mechanism means that the exposure of 
open violation of norms causes disturbances in the relationship with other 
holders of these norms. In the literature on norm activism, transnational net-
works of activists are thought to cause disturbances from the outside by 
channelling moral outrage into international organisations and creating, so 
called, ‘norm cascades’. The development of organised ties between Ukraine 
and the CoE shows the activist networks that were persistent. The activists 
organised their activities within and around the monitoring activities, and 
channelled outrage. However, its focused destabilising impact was less obvi-
ous. Activism was expressed by the exposure of a number of flawed prac-
tices and was motivated by a wide variety of norms, but only in very specific 
cases did this lead to destabilisation of the relationship.   

One type of activism was motivated by institutionalised human rights 
norms in transnational civil society. Two transnational activist networks 
were clearly visible in the process. The movement against the death penalty 
represented by Amnesty International was active in the early post-accession 
phase. The movement against violence against journalists, represented by the 
RSF and the HRW, was active in the Gongadze case, and its aftermath. 
These organisations directed their activity at PACE’s monitoring process as 
part of larger campaigns. This meant that they exposed norm violations and 
informed PACE’s co-rapporteurs about these events, and also came with 
direct recommendations about how PACE ought to act towards Ukraine. 
This kind of activism resembles the ‘norm cascades’ and spiral model of 
normative change developed by Risse et al (1999). The transnational activist 
organisations channelled moral outrage about the activities taking place in 
Ukraine to arenas where decision makers could be made to take responsibil-
ity. The transnational organisations had well-established contacts with the 
PACE committees and formed part of the information infrastructure of 
PACE. The organisations had strong credibility in their areas and PACE 
representatives used the information produced by the organisations to stress 
certain points.  
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Activism was also motivated by the shared professional norms that ex-
isted among the more specialised parts of the CoE and in Ukraine. The Ven-
ice Commission, the Secretariat’s legal experts, and the members of PACE’s 
Committee of Legal Affairs and Human Rights defended the professional 
rights of lawyers and judges in Ukraine. The experts on media legislation in 
PACE’s Committee of Culture and Education, and the OSCE, found coun-
terparts in Ukrainian parliamentary committees and state agencies dealing 
with media issues. Election observation specialists in PACE, the 
OSCE/ODIHR, and the Ukrainian Committee of Voters of Ukraine (CVU) 
advocated the rights of the organisations to observe elections.  

In less professionalised settings, activism was motivated by identifying 
with counterpart organisations, especially in cases of abuse. Identification 
was created when parliamentarians and elected mayors in Ukraine appealed 
to their European counterparts to help in emergencies. The CLRAE repre-
sentatives clearly identified with the dismissed mayors and the organisations 
that shared their ideals.  The CLRAE actively encouraged and authorised the 
status of the Association of Ukrainian Cities (AUC) and similar associations 
as representatives of local government, and lobbied for their involvement in 
the legislative process in Ukraine. The CLRAE experts and their interpreta-
tion of the ECLSG often represented a more radical model of local self-
government than was present in Ukraine. To some extent, PACE, as a body 
of parliamentarians, also identified with the Ukrainian parliament in its 
struggle with the President. Even though the Ukrainian parliament was slow 
and obstructive, it was still a parliament. The parliamentary ideology was 
strong in PACE and the parliamentarians viewed attempts at reducing the 
power of parliament by referendum or strengthening the presidency with 
suspicion. Identification was also on the personal level. Parliamentarians in 
PACE intervened and defended individual Ukrainian parliamentarians who 
had been harassed or threatened before, during or after elections.    

However, activism as a mechanism for destabilisation only functioned in 
cases of urgency when there was clearly a norm-violating situation. Activism 
was present all the time but the only clear case of destabilisation directly 
induced by norm-based activism was in the period 1996–2000 when Ukraine 
did not comply with its commitments to stop executions, and continued to 
fail to enact promised laws and reforms. Otherwise, the activists and activ-
ism functioned as model providers. Individuals, organisations and profes-
sionals presented idealised models of human rights protection, professional 
standards and representation. They also framed phenomena they observed in 
Ukraine as major normative flaws, creating negative models of behaviour 
while signalling the need for reform. Sometimes these phenomena were ab-
stract, such as corruption or the climate of fear, but often they were concrete 
practices denied by the government but still evident, such as the temniki, the 
misuse of libel legislation, various models of election fraud, and the illegal 
dismissal of mayors. The most concrete were individual cases symbolising 
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entire complexes of questions, for example, the Gongadze case, which was 
used to highlight the destructive political climate, the high level of corrup-
tion, unprofessional law enforcement, and attacks on freedom of expression. 
The case became the embodiment of the antithesis of the respect for the 
functioning of democracy, human rights, and the rule of law. The debate 
about the Gongadze scandal was connected with freedom of expression ac-
tivism from the HRW and the RSF. However, the momentum of the issue in 
PACE and its destabilising of the monitoring process was more linked to its 
significance for the domestic political struggle in Ukraine. It was not until 
the case was politicised in Ukraine that it became an issue for PACE. The 
process was primarily responsive to local politics unless a clear and urgent 
violation of obligations could be presented. 

Responsiveness and uncertainty  
Responsive regulation as a destabilising mechanism means that specific 
events are selected and used to question the norm compliance of an actor 
inside a regulatory system. The actor then has to prove its commitment to the 
norms of the system, or risk having its status changed, or ultimately having 
its licence revoked. In the monitoring process, this was expressed in the con-
testing of the terms of the agreement relating to Ukraine’s membership 
status.  

The contestation in the monitoring process can be understood in terms of 
a contest of the principles governing the fulfilment of the agreement of 
membership.  When problems and allegations emerged in the regulatory 
space, it immediately became a question of deciding the scope and bounda-
ries of the process. According to what principles should the actors interpret 
their role in the process? The two basic regulatory principles of the contract 
were the principles of transparency and harmonisation. Deliberations should 
be held in the open and Ukraine should have the same rules as the rest of the 
CoE about European values by, for example, enshrining them in its constitu-
tion. There were, however, two competing interpretations of the meaning of 
harmonisation: one activist and one traditionalist, each armed with support-
ing principles.  

The activist view was a dynamic and gradual interpretation of harmonisa-
tion. This can be broken down into the two supporting principles of continu-
ous improvement and the world’s best practice. According to these princi-
ples, harmonisation meant that the monitored country ought to show a 
slightly improved record every year, and have the implementation of the 
highest standard in each field, as the ultimate goal. This was connected to the 
idea of a dynamic and organically growing CoE acquis of European values. 
If there was a constantly developing acquis, harmonisation for any country 
below the acquis standard had to mean striving to reach this standard.  
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The traditionalist view was a more static and immediate interpretation of 
harmonisation. This can be seen as being composed of the two principles of 
national sovereignty and mutual recognition. According to these principles, 
harmonisation meant that the monitored country was free to interpret the 
agreement according to its own traditions and that this interpretation ought to 
be recognised by the CoE, in the same way as all the other member states’ 
diverging standards were recognised. This was connected to the ideas of 
intergovernmental cooperation and international law. If European values and 
human rights united CoE cooperation, then these would reside in all member 
states on account of their equal status within the organisation. It was, how-
ever, by no means always that the responsive regulation mechanism could be 
activated.  

Responsive regulation as a mechanism of instability was activated when 
the situation was uncertain. Whenever it was difficult to assess what the 
situation was like and how to address it, the contestation could take hold. 
The failure to create a situation of certainty in the monitoring of Ukraine 
introduced dynamism into the process. In the early periods, the uncertainty 
was less pronounced. Although there was uncertainty regarding Ukraine’s 
trustworthiness, there was no uncertainty regarding the actual situation. It 
was also easy to express in terms of what Ukraine was clearly not doing.  

The events that caused disturbances in the later periods contained impor-
tant elements of uncertainty, and this made it difficult to accuse one party of 
clearly breaking the rules. On the issue of how to deal with a political crisis 
in a member state, both the legal situation in Ukraine concerning the use of a 
referendum, and the facts regarding the Gongadze investigation, were un-
clear. In the discussion that emerged, Ukraine agreed to follow its own con-
stitution and laws like all other member states. Once this was established, a 
new contest took hold about the issue of how to deal with the implementa-
tion of enacted laws. Also, the assessment of this issue was uncertain. Pro-
gress could be determined in a number of ways that provided an opportunity 
for discussion. The situation was the same as in the crisis of 2004–5. The 
complexity of the constitutional dealings and the election drama further in-
creased the lack of clarity regarding legality, and how to assign responsibil-
ity for the situation.   

Summing up: destabilisation as a response to conditions in the 
regulated society  
Contestation in the regulatory space was not on an ideological level in the 
sense that clearly articulated alternative norms or organisational models 
about how to realise European values were openly debated. The foundation 
of the monitoring agreement was a commitment to the same European values 
and none of the actors openly opposed the legitimacy of the procedure. The 
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European standard was also rather flexible. To the surprise of some Ukrain-
ian actors, such as the GPO, there was no European standard model to be 
implemented, just a number of different European experiences and models. 
The CoE actors usually stated that it was up to the Ukrainians to chose the 
models they liked best, although some models were preferred to others. 
Rather, destabilisation was brought about by responding to the failure of the 
actors who had assumed responsibility for safeguarding  European values, 
and engaging them in debates about how to accept their responsibility.      

The mode of governance in the monitoring procedure was more respon-
sive to actors in Ukrainian society than it was efficient in transposing ideas 
or models from the top or from the outside. In all the periods that led to rein-
terpretations of the agreements, PACE responded to concerns that were 
channelled through the Ukrainian PACE representatives. The responsive 
character of the process began in 2000 and coincided with the rise and vic-
tory of the ‘anti-Kuchma’ movement. When the Ukrainian political opposi-
tion gained the role of credible representative of the public interest, the open 
contests gained significance and changes occured.  

The monitoring process developed traits that were very similar to the re-
sponsive regulation model: ‘benign big gun’ regulator, tripartism, selective 
intervention and enforced self-regulation. Some significant changes occurred 
in the period 2000–1 that altered the conditions in regulatory space.  

Rather than trying to impose its will on Ukraine, the CoE, as a collective, 
acted as a ‘benign big gun’ regulator. During the period 1996–9, it became 
clear that the hard approach was inefficient in assuring compliance, and 
PACE never again went as far as attempting to start the procedure of exclu-
sion, an exclusion that would mean severing Ukraine’s ties with Europe and 
isolating Ukraine, as was the case with Belarus. PACE, however, still used 
the threat of exclusion frequently. This showed that PACE had the ultimate 
weapon to end the European connection and was ready to use it, but that it 
was always ready to forgive. The image of invincibility and the process’s 
benign character was maintained, as the ultimate weapon was never used. 

Rather than the CoE telling Ukraine what to do, conditions of tripartism 
appeared, where the CoE mediated between two sides representing Ukraine. 
The triadic actor configuration that was created in the process empowered 
the political opposition to act as an alternative representative advocating the 
public interest of Ukraine. The agenda for debates on Ukraine in PACE was, 
from then on, set by allegations of breaches to the agreement to respect 
European values, emanating from the political opposition. 

Rather than methodically ticking off boxes on a list of requirements, 
PACE intervened selectively when it saw fit to do so. The topics for urgent 
debate and of concern were reactions to current events. In order for PACE to 
intervene, a motion must pass the Monitoring Committee and the PACE 
Bureau must agree to hold an urgent debate. These events had to be serious 
enough to merit a reaction. Not all motions tabled by the Ukrainian PACE 
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representatives led to urgent debates. It seems they had to address some gen-
eral aspect that had not previously been discussed and had to be important in 
principle. The Gongadze case merited a debate, but not similar cases of mis-
treated journalists. The constitutionality of constitutional reforms was tried 
in 2000, and when the issue was brought up again in 2004 it was renamed a 
political crisis and given a broader meaning. The violation also had to be 
severe enough to be successfully considered as a European concern such as 
authoritarian tendencies, threats against freedom of expression, and disre-
gard for the functioning of democracy. 

Rather than attempting to increase its authority by hard coercive measures 
to control behaviour, PACE developed a pyramid of sanctions with different 
forms of soft authority. At the base of the pyramid was regular monitoring 
relying on self-regulation and control by reports about the general degree of 
progress. At the top of the pyramid were reactions to open statute violations 
relying on the hard threat of licence revocation. This had two steps: the first 
was the revocation of PACE credentials, and the second was the revocation 
of membership by the CoM. In between these two extremes lay an area of 
enforced self-regulation. The formulation of ‘test cases’ and ‘action plans’ 
focused attention on specific issues where Ukraine could show its commit-
ment, and the authority relied on the soft verification of the passing of tests 
and participation in the activities of the action plans. The middle area pro-
vided a format for disciplined discussion where issues could be moved from 
the top or from the base and deliberated upon.    

Table 20 Patterns of regulatory conditions, destabilisation and stabilisation, during 
the process  
 Regulatory space 

conditions 
Destabilising mecha-
nism 

Stabilising mecha-
nism 

1992–6 Soft harmony External shock Hope 

1996–2000 Hard disharmony Norm activism Hypocrisy 

2000–1 Soft disharmony Responsive regulation Restoration 

2001–3 Soft disharmony Responsive regulation Restoration 

2004–5 Soft disharmony/soft 
harmony 

Responsive regulation Forum shifting/hope 

Source: Author’s analysis 

10.4 Conclusion: interactive dynamics of regulation 
The contested initiation of Ukraine cannot be understood as merely a failure 
to integrate. Rather, it can be seen as a sign of the interactive dynamics of 
the process. The regulated society provided input into the process in terms of 
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external shocks, models and inertia, but this alone cannot explain the endur-
ing contestation. Neither was it the effect of coordinated activist campaigns. 
The activists were focused on concrete violation and had a relatively short 
attention span. The human rights activists were also not always coordinated 
with, and not in control of, PACE’s committees. Friction between activists 
and resisting models produced issues to be regulated by the process. How-
ever, these frictions seldom led to direct open confrontation between activist 
and resisting institution. The resisting institutions in Ukraine, such as the 
GPO, received criticism indirectly and human rights activists provided in-
formation indirectly. Rather, mediators representing CoE values and Ukrain-
ian public interests carried out the confrontation.    

The process led to the development of institutionalised forms of interac-
tion that had the ability to transform the domestic political struggle in 
Ukraine into European concerns. When this happened, Ukrainian political 
actors had to publicly explain their actions to each other in front of a Euro-
pean audience. This made PACE into some kind of upper house where the 
European quality of Ukrainian politics could be assessed. Once this was 
established, political opponents of the Ukrainian government could use it as 
a way to obstruct and delay unwanted reforms. In order to qualify for a de-
bate, the Monitoring Committee and the PACE Bureau first had to be con-
vinced, and in order for direct criticism to be directed, PACE had to accept 
the assessment. 

Most of all this resembles a responsive regulation mode of governance. 
PACE acted selectively and the regulatory actors agreed to various forms of 
enforced self-regulation. Regulation by PACE gave the opposition a voice in 
the process and created conditions of tripartism. The tripartite actor configu-
ration was not intentional but grew out of a combination of a disloyal par-
liament in Ukraine and a lack of resources from the CoE to create compli-
ance. Instead of attempting to impose compliance, the contested issues were 
debated. Only on the occasions when strong international pressure existed 
were the Ukraine actors internally united and made promises of reforms. 
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11 Implications for the understanding of 
transnational regulation of state practices  

The aim of the study was to explore how a regulated process of inclusion 
develops over time, and discuss how such a process can safeguard commu-
nity values. The normative assumption was that the goals of safeguarding the 
autonomy of member states and community values are of equal importance. 
A space for organised contestation, therefore, becomes relevant. The results 
have implications both for theories about how transnational regulation of 
state practices develops and about how modes of governance can be made 
more responsive.  

The CoE monitoring of Ukraine was selected as an example of a regulated 
inclusion process with a high level of contestation that was seen as puzzling. 
The study has shown that, in the monitoring process of Ukraine, a mode of 
governance evolved that gave the political opposition an opportunity to in-
fluence the procedure. This made the process contested and created an ongo-
ing disciplined discussion at the European level regarding what the imple-
mentation of European values would mean for Ukraine.  

This indicates how transnational governance of respect for community 
values can be made possible by intertwining and embedding the legal and 
political systems of states, but without imposing a supranational order. The 
resulting mode of governance may not be effective in transposing rules, but 
it is responsive and coherent. In theories about the regulation of state prac-
tices, it has generally been described as a choice between hard regulation 
based on mandatory rules, for example, the constitutional rule of law in 
states that allows for contestation within set boundaries, and soft regulation 
based on voluntary rules that requires some kind of ideological harmony, to 
prevent actors from exiting. 

The case study shows that an interactive dynamic of regulation evolved in 
cases where the regulator was unable to enforce compliance. This was possi-
ble during conditions where one set of actors was assigned the role of rule 
follower and another set of actors assigned the role of advocate of the right-
holders, and where it was theoretically possible for these sets to switch roles. 
The actors representing the government were assigned the role of governing 
according to the rules, and the actors representing the minority were as-
signed the role of protector of right-holders. If the general agreement about 
the rules of the game was threatened, PACE could act as an upper house of 
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peers that could make political judgements and delay, but not overrule, the 
will of the government. The system of making political judgements was 
based on interpreting the CoE acquis according to competing principles. The 
authority was neither purely based on legal or professional reasoning, nor 
purely based on political bargaining, but on a mix that has been called ‘the 
rule of principles’ (Braithwaite and Drahos 2000).    

The implication for theories of transnational regulation is that interactive 
forms of governance can evolve from the process of including peripheral 
actors. Contract regulation is a cheap way to temporarily solve the inclusion 
problem that under certain conditions gives rise to a political struggle to 
define the values themselves. The outcome of this struggle might not only 
affect the state subject to regulation, but also the regulatory procedure itself 
and possibly also the older members of the community. The normative im-
plication is that responsive regulation, as a mode of governance of commu-
nity values, represents an alternative way of safeguarding values that is both 
less intrusive and more critical than other governance modes. 

11.1 Beneficial conditions for interactive dynamics of 
regulation 
During the process, the CoE produced more and more detailed rules for 
Ukraine. The case study, however, shows that there was no strict division 
between the providers and takers of the new regulations. For those actors on 
either side of the regulatory divide with an ambition of seeing Ukraine in 
Europe, taking an active part in the rule making in PACE was one of few 
options. The evolution of a new mode of governance, thus, grew from a 
rather peculiar situation: the CoE was comparatively resource poor, Ukraine 
had a comparatively low degree of integration in other regional regimes, and 
Ukraine had a low degree of internal regime consolidation. This implies that 
scarce regulatory resources, unclear regional status, and low legitimacy for 
domestically produced rules can be beneficial conditions for the interactive 
evolution of transnational regulation. 

Scarce resources of the regulator  
The characteristics of the regulatory system in the CoE monitoring proce-
dure show that the lack of resources in the organisation was almost a pre-
condition for its ability to adjust. The problem that was handed to PACE was 
enormous. The task was to secure the transition of a former Soviet republic 
to a modern state that respected human rights, the rule of law, and democ-
racy. The ambition of Ukraine was enormous, as well. The government 
aimed to secure the inclusion of the new and unexpected state into the Euro-
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pean community of nations states. The monitoring agreement formulated a 
future that many wished for, but at the same time feared was unrealistic. The 
solution was to form an agreement built on the hope that it was possible to 
achieve. Responsibility to fulfil the contract was shared between many actors 
and, thus, diverted. When problems occurred, neither Ukraine nor the CoE or 
its member states had access to resources that could easily make the prob-
lems disappear. Rather, the CoE and Ukraine had to rely on talking and 
opening more areas for talking in order to regulate the fulfilment of the con-
tract.   

Ambiguity of the status of the regulated  
The characteristics of the regional situation in which the CoE monitoring of 
Ukraine took place show how the ambiguous status of Ukraine in the eyes of 
the surrounding environment made the process dynamic. Ukraine was nei-
ther a complete outsider nor a complete insider in the regional organisational 
environment. Compared to the Central and East European states or even the 
countries in the West Balkans, Ukraine was not included in stabilisation 
schemes by the international community and was not granted promises of 
guided Europeanisation. Compared to great powers such as the Russian Fed-
eration, Ukraine could not set its own terms and be included in top-level 
international negotiations. As a component part of the international system, 
it was important enough to matter sometimes but not important enough to 
matter all the time. This created a space for PACE to fill. The monitoring 
procedure, in turn, gave time and space for less powerful actors on the local 
scene to gain access to the process when Ukraine was not of interest to big-
ger actors. At times when Ukraine was important for the international com-
munity, the importance of PACE’s procedure decreased. 

Local demand for better rules from the right-holders 
The characteristics of the domestic political scene in Ukraine also made the 
process dynamic. Ukraine’s political economy was not cohesive enough to 
be controlled by one elite, and there was a lack of legitimacy to the old rules, 
as well as a culture of avoiding the rules and using them selectively. Local 
actors often found themselves in situations where the domestic rules were 
used to their disadvantage. Election rules were routinely changed before 
elections, the constitution was perceived as in constant need of reform, and 
laws were not implemented in practice. By those whose rights were denied, 
this state of affairs was described as corrupt and signifying a legal vacuum. 
When problems could not be addressed locally, the problems could be trans-
formed to requests for better rules from Europe supplied by supposedly un-
biased European or international experts. By being responsive to this mo-
mentum, PACE invigorated the monitoring procedure and imposed a form of 
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enforced self-regulation on Ukraine. Reforms could also be presented as 
more credible if they had the blessing of European experts. This gave oppor-
tunities for the CoE to act as regulator and make the leading parts of society 
begin to accept the constraints of European standards of government.  

11.2 Characteristics of a responsive mode for 
safeguarding community values 
The dilemma of including new members in value-based communities is 
sometimes posed as a choice between setting hard boundaries that allow for 
contestation and politicisation, and having a soft and open system that lets 
the more powerful members avoid following the rules. The monitoring proc-
ess relied on soft authority but also contained open contestation. As shown, 
this was due to the development of a mode of governance resembling the 
ideal of responsive regulation. In safeguarding essentially contested con-
cepts, such as European values, this might be a necessary component.  

Less imposing on the autonomy of the members 
The case of the CoE monitoring of Ukraine shows that responsive regula-
tion, as a mode of governance, can be an alternative, less imposing way of 
expanding the community of states committed to the rule of law, human 
rights and democracy. The CoE’s method of inclusion was less imposing on 
the autonomy of the members than, for example, the ideal of strict condi-
tionality, employed for example by the IMF or the EU. Although it certainly 
did not produce quick solutions to the problems of transition, it had some 
other qualities.  

It probably contributed to a more peaceful means of resolving the differ-
ences and conflicts that emanated from the transition, and it provided an 
opportunity to discuss European values themselves. The mode of governance 
failed to impose the authority of the rules but it managed to increase partici-
pation, as the deliberations became relevant to the concerns of the regulated 
society. In terms of safeguarding community values, the democratisation 
literature and the Europeanisation literature have little regard for the auton-
omy of noncompliant regimes. The literature emphasises the conversion of 
new members to the community’s values by socialisation and predicts a 
change in behaviour after becoming a member because of the authority of 
community rules. That is all well and good when it comes to totalitarian 
regimes and the implementation of democratically legitimate decisions. It 
becomes more problematic if safeguarding the autonomy of a member state 
is also an objective.  
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Harder means of protecting community values for the good of the auton-
omy of the subjects by coercive means of intervention brings problems of 
how to legitimise intervention. Given the fundamental uncertainty of reality, 
this becomes impossible in all but the most extreme cases and gives rise to 
hypocrisy. By tolerating, but not accepting non-compliance with the rules, 
the monitoring contract was kept coherent and the mode of governance man-
aged to overcome potentially hypocritical situations.  

More critical regulatory culture of the community’s monitors  
The monitoring culture was more critical than a traditional intergovernmen-
tal mode is expected to be, for example in the United Nations. It systemati-
cally developed means to pick up and transport disruptive criticism from the 
local to the European level. It provided a public space for deliberation about 
community values that allowed a plurality of interpretations and also in-
cluded public shaming and restoration.  

The current trend of globalisation makes organisations and states more 
similar because of a homogenising culture. Professionals, diplomats and 
bureaucrats travel across borders to solve common problems of globalisa-
tion. In the process, learning takes place and consensus is formed. Audit and 
risk society discourse, however, also tend to introduce a logic that provides a 
shield against criticism. The organisational culture matters and bureaucrats 
are culturally conditioned to solve problems efficiently and pressurise actors 
to appear rational and successful. Contradictions between reality and ideals 
might, therefore, be glossed over by finding technical solutions and defend-
ing the rational model. It has been suggested that institutional whistle blow-
ers can overcome this problem.  

The CoE monitoring of Ukraine showed that the people in charge of the 
monitoring procedure often produced more discomfort than comfort, espe-
cially when the scrutinisers were parliamentarians and other elected repre-
sentatives. Verification procedures performed by PACE and the CLRAE 
were, in general, less comforting than those performed by the Secretariat’s 
experts. The parliamentarians acted as independent ombudsmen with a free 
mandate representing a constituency of ideal Europeans. In this role, they 
connected outbursts of activism and transformed them into destabilising 
European concerns. It may be that the parliamentarian culture differs signifi-
cantly from bureaucratic and expert cultures. Rather than only producing 
quick and rational solutions, a parliament is also supposed to produce end-
less debate. Parliamentarians, culturally hard-wired to find and debate issues 
of discrepancy between the practice and ideals of other actors, seem like 
good guardians of European values if contestation is valued.  
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Interfering in domestic politics rather than establishing 
community authority  
The CoE monitoring of Ukraine shows how the monitors, as ombudsmen 
without borders, recharged local issues. This was possible through the active 
participation by the political opposition in Ukraine, the support of the global 
civil society and the assistance of the international community. In the litera-
ture on global and European democracy, various forms of supranational au-
thority and global publics are often envisaged as evolving from perceptions 
of a shared destiny. It is hard to find evidence of this in the monitoring proc-
ess. Rather, PACE and the monitoring process managed to remain relevant 
in Ukraine and provided a mechanism for globalisation of the political-legal 
system, in the sense that Ukrainian problems were discussed in CoE terms.  

How effective this discipline is depends not only on the procedure itself 
but also on the participants with access to the process. The future of respon-
sive transnational regulation depends on the willingness of states to bind 
themselves to contracts that include the possibility of enforced self-
regulation. It also depends on the willingness and strengths of transnational 
configurations of actors to bring states under international monitoring in 
cases of transgression of community values.      

This is perhaps a model for how more local participation in global gov-
ernance can be created. By intertwining international and national systems, 
decision-making processes become interdependent, and have to be adjusted 
or coordinated with each other. To some extent, the regulatory activities 
discipline local politics according to international standards. The process 
may, in turn, be fuelled by temporary bursts of political mobilisation to se-
lectively globalise part of domestic politics. Such intertwining already works 
in the economic sphere and harmonises economic systems to global values. 
The same logic seems to be working with values of a declared democratic 
state. Democratic states, thus, become more comparable, and can be used 
strategically by local or transnational actors. However, it does not create a 
global public or a level playing field for competing political parties at the 
international level.   

11.3 Further areas of research 

Further spread of transnational governance procedures from 
the new to the old member states 
The inclusion procedure was created and developed when membership was 
granted to states that did not entirely fit the model, but had a strong wish to 
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do so. Once these procedures were created, it was logical to extend the reach 
to old members.  

Old members, with organisational aspects making them into anomalies, 
may also have an ambiguous status. If parliamentary democracy, constitu-
tional courts and a strict focus on the fairness of elections and media climate 
are standardised, many solutions in old member states may seem problem-
atic. In PACE, there is a declared wish to extend the monitoring procedure to 
old members. Unsuccessful attempts have been made to start monitoring 
procedures concerning Liechtenstein, Italy and Great Britain on account of 
constitutional changes, concentrated media control and electoral fraud.469   

Another dynamic could come from the demand for better rules from mi-
norities in old member states that feel their rights as Europeans are not re-
spected. The monitoring of CoE conventions sometimes includes inviting 
right-holders in order to provide them with information about their rights and 
increase their awareness of these rights.  In an increasingly interconnected 
environment, there is also concern about how to deal with political forces 
that do not conform to common values, or with how neighbouring countries 
treat minorities, that may help form transnational coalitions that can use the 
CoE as a forum. When Russia complained about the treatment of ethnic mi-
norities in the EU-states, the PACE President responded that there was a 
range of mechanisms within the CoE that could be used. 470 European rights 
belonging to children, refugees and other un-represented groups may also 
inspire advocates to take action against states. How such issues have been 
developing in the pan-European legal area could be a further area to explore.    

Comparative development of transnational regulation of state 
practices 
The CoE is not the only international organisation with the main objective of 
defending values. The mandate of other organisations, the culture of their 
monitoring procedures and the level of intertwining between domestic and 
community levels could be compared to determine which is more responsive 
to the regulated society. When states seek to belong to the world community, 
the role of the wider organisational environment comes into focus. Inclusion 
procedures could have the ability to influence global and regional values. 
Organisations such as the EU, the OSCE, the Association of South East 
Asian Nations (ASEAN), the CIS, the British and French Commonwealths, 
and others, all claim to protect both universal and regional values. There are, 
however, different layers where it is possible to gain access, and different 
                               
469 PACE Doc. 10541, Progress of the Assembly’s Monitoring Procedure (May 2004 – May 
2005), 4 May 2005, paragraph   13-20 and PACE Resolution 1548 (2007), Progress of the 
Assembly’s Monitoring Procedure, 18 April 2007, paragraph 1 
470 PACE News, President: Monitoring Human Rights in the EU is the Job of the Council of 
Europe, 1 Nov 2007 

 229 



inclusion policies and scope of regulating organisations. A regional commu-
nity makes it possible to qualify specific rights and standards. Overlapping 
membership across regional borders means that values and standards are 
sometimes coordinated and sometimes compete. There is also a trend to cre-
ate sub-regional, value-based organisations. Local friends can, thereby, help 
build trust and credibility in preparation for initiation in regional clubs. The 
Baltic states were admitted to the Council of Baltic Sea States (CBSS) be-
fore EU membership and, in the Black Sea region, a number of regional 
organisations have been set up with the goal of showing commitment to val-
ues shared by bigger organisations such as the EU. The organisations proba-
bly vary in their approach to safeguarding values but there are trends in how 
these organisations should appear, for example, they should have a parlia-
mentary assembly. State leaders, parliamentarians, bureaucrats and diplo-
mats may have different roles in inclusion procedures, and there may be 
variations in the professionalism of monitoring human rights, the rule of law 
and democratic procedures.  
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