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Abstract

Financial speculation has increased dramatically over the last 30 years. This 
means that a practice that used to be viewed as immoral gambling has become 
legitimate financial trade. This book explores the genealogy of the coexisting insider
trading laws. The insider regulation prohibits trade based on privileged information in 
order to create equal trading conditions, and in this way uphold confidence in the 
financial markets among the general public. However, this study shows that the 
existing view of the insider regulation is misleading and that the regulation is best 
understood as a game rule aiming to stimulate financial speculation. The protection 
interest is therefore not primarily the general public, but the financial system as such: 
the professional market actors sustaining the speculative activities and a growing 
financial sector.  

The consequence of stimulating financial speculation is that today’s authorities 
are attempting to make the financial markets into a lotto-like game, rather than a 
market for long-term investment. To make the financial markets into liquid and 
volatile public “games” means that the risks involved in the financial speculation are 
created by the human hand and the economic system itself rather than being naturally 
given. This places desire rather than rational needs as the fundamental ground of the 
economy. The concluding question is; why are we making our economy into a game?
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Preface 
 
 

I smile when you suggest that I delay “to publish” ― that 
being foreign to my thought, as Firmament to Fin. 

If fame belonged to me, I could not escape her ― if she did 
not, the longest day would pass me on the chase ― and the 

approbation of my Dog, would forsake me ― then. My 
Barefoot-Rank is better. 

You think my gait “spasmodic.” I am in danger, Sir. 
You think me “uncontrolled.” I have no Tribunal. . . . 

The Sailor cannot see the North, but knows the Needle can. 
 

Emily Dickinson, The Complete Poems 
 
 
 

To write a dissertation is a privilege.  
It is a highly personal adventure, a process in which you become a different 
person than you used to be. It is a fight. It is about facing yourself, fighting 

against yourself and your fears, and exposing yourself to others.  
It can also be a fight for something else, a call, a mission. However, 
I would never had written this book if it was not for my supervisors,  

Thomas Bay who caught me, taught me, fought me, inspired and believed in me, 
made me stronger, and Pierre Guillet de Monthoux whose generous hospitality and 
in many ways valuable feedback, strained my bow. Bino Catasus, the opponent 
who graciously helped with everything from gaining access to the empirical 
field to advice about my work. Pamela Schultz Nybacka, my dearest colleague, 

friend and brilliant partner in crime, whose uncompromising support 
revitalized me in times of need. Sofia Hagberg-Bildstein and Dick Forslund, who 
like magicians, presented me with texts that proved to be invaluable for my 
work. Kaj Sköldberg, Christian Maravelias and Håkan Preiholt, opponents who 

encouraged me, Evert Gummesson for sharing his contemporary reflections, and 
all other colleagues and friends at School of Business, Stockholm University. 
I would also like to thank Janet Borgerson, for inspiring philosophical thoughts 
and amazing involvement, Madeleine Leijonhufvud, for valuable support and the 

investigators at Ekobrottsmyndigheten for so generously sharing their professional 
experiences. To write a dissertation is also a sacrifice. 

I thank my daughter Rebecca, who too often has had to endure an absentminded 
mother, my sister, Anki, who many times stepped in for me, my brother Niklas 
for many interesting discussions. And my partner in life, Hans Rynnel, without 
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his patience, judgement and skill, I would never had seen the end, his loyal 
support never wavered. 

 
One last thing, this is a book which may raise just as many questions as it 

manages to answer. It is therefore by necessity somewhat fragmentary, 
inconclusive, open-ended and unsystematic. Moreover, conclusions and results, 
meaning and truth cannot be objectively expressed or directly communicated 

but must emerge indirectly through a subjective process effected by each 
individual, and as such, they are postscripts provided by the reader (Hegel 

1977/1807). Even if I could figure out the “real” motivation for placing “this 
here” and “that there”, this reflection would probably be extrinsic to the 

fundamental significance of the work, since a text in some mysterious way 
always wanders away from the initial intentions, like an insect, creating new 

webs of  truths (Nietzsche 2000/1778, 1: aph. 208). The truth is more like its 
own becoming. I have strived to make myself visible and in that way hopefully 
transparent; because to show yourself as much as possible is, I believe, to be as 

objective as you can be.  
 

 
 

Bromma, March 2006 
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Prologue 

 
 
 
 
 
 
 
In July 2004, the news agency Reuter reported that the 62-year-old 

American celebrity homemaker and lifestyle icon Martha Stewart was sentenced 
to five months prison and five months house arrest for lying about a stock sale. 
Speaking in a shaking voice before the sentencing, Stewart made a brief plea for 
compassion to U.S. District Judge Miriam Goldman Cedar Baum: “Today is a 
shameful day” and “I ask that in judging me, you remember all the good I’ve 
done”.1  The judge chose the minimum sentence allowed by law—two years of 
supervised release and a $ 30 000 fine—because, as she said, Stewart, had no 
previous criminal record and had “suffered and will continue to suffer 
enough”. However, she then said, “I have not lost sight of the seriousness of 
the offence of which you have been convicted. Lying to government agencies 
during the course of an investigation is a very serious matter.” Dressed in a 
dark suit, Reuter reports, Stewart looked upset as the judge read the sentence 
but quickly regained her composure and kissed her daughter and sister. The 
judge recommended a minimum security federal prison in Connecticut, not far 
from one of Stewart’s posh homes. 

By then the Martha Stewart affair had made the headlines for months. 
Stewart had been found guilty of ‘conspiracy’, ‘making false statements’ and 
‘obstructing agency proceedings’; actions directed against the federal agents. But what 
had she actually done wrong in the first place? Why the involvement with 
federal agents? Her original problem was a sale of stock in biotech company 
“ImClone Systems Inc.” on December 27, 2001, which had raised suspicions of 
illegal insider trading. 

More than a year earlier, on June 4, 2003, the Securities and Exchange 
Commission (SEC) had filed charges against Martha Stewart, Chairman and 
CEO of Martha Stewart Living Omnimedia, Inc., and Peter Bacanovic, a 
former registered representative associated with Merrill Lynch, Pierce, Fenner, 
and Smith Incorporated, with committing securities fraud by engaging in illegal 

                                                 
1www.reuters.com  2004-07-17. 

13



 14

insider trading.2 The Commission’s complaint, alleged that Stewart sold stock in 
a biopharmaceutical company, ImClone Systems, Inc., on December 27, 2001, 
after learning material3, non-public information communicated from 
Bacanovic, who was Stewart’s stockbroker at the time. The prosecutor held 
that the sale occurred after Stewart’s stockbroker had ordered an assistant to tip 
Stewart that ImClone founder Sam Waksal was dumping all his shares, 
knowing that federal regulators were about to give a thumb down to the 
company’s anti-cancer drug. However, like so many times before, the most 
serious charge had to be dropped. The prosecutor could not make a case for 
insider trading, so instead of “securities fraud” and up to 10 years of prison and 
a fine of $ 250 million, Stewart got sentenced for a mere lie when trying to 
cover up the tip. Stewart’s stockbroker got the same ruling for conspiring with 
her.  

The comments were divergent. Some meant that Stewart should have 
been punished for illegal insider trading whereas some said that Stewart’s 
offence should have been dismissed all together as it mainly concerned 
personal greed of no harm for others. Why punish Stewart for an attempt to 
avoid a personal loss of approximately $ 45 000, when the men behind the 
collapse of Enron and WorldCom, who had (supposedly) cheated the books in 
order to deliberately fool the market, seemed to go free? Stewart herself called 
it “a small personal matter blown out of proportion” with “venom”. On the 
ABC News’ 20/20 program, she said: “I did not go and cheat little people; 
we’re all little people…” Why should Stewart go to prison when Kenneth Lay, 
formally in charge of Enron, very likely may not, although the Enron coverings 
up had caused the investors a loss of $ 70 billion?4 

                                                 
2 Securities and Exchange Commission v. Martha Stewart and Peter Bacanovic, 03-CIV-4070 
(S.D.N.Y)    Litigation Release No. 18169/June 4 2003, 
http://www.sec.gov/litigation/complaints/comp18169.htm 
3 By the term material is here meant facts, in other words, information which is substantially more than 
“at most a hope” GOODWIN v. AGGASSIZ, (Mass 1993), 186 N.E., p. 661.  
4 McLean and Elkind, in New York Times 2004-02-04. The Enron case was not finished at the time 
of the publication of this book.   
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 CHAPTER 1 

Putting the cart before the horse 
 
 
 
 
 
 
 
 

Grounds for Controversy 
 

It is in the “western” part of the world, where the market economies are 
mature and the financial markets liquid, in general unlawful for anybody to buy 
or sell financial securities on the basis of information that has not yet been 
made public knowledge. 103 countries that had stock markets in the year 2000 
and 87 had laws against insider trading (Bhattacharya and Daouk 2002). To 
prohibit securities trading when in possession of superior knowledge are 
measures aimed at creating confidence in the financial markets among the 
general public by attempting to create fair trading conditions and in this way 
reduce the existence of asymmetric information on these markets (cf. Löfmark 
1988; Frii 1998; Bainbridge 2001; Niemeyer FI5 2001: 8). However, the 
prohibition of insiders’ trade has been much questioned and debated. 
Asymmetric information means that people have different information (regarding some 
event or some product), and a rule against information advantage is not 
particular odd in a lottery or in a casino, but in a competitive economic setting, 
many researchers have found that it does not make sense. Since “all sorts of 
economic agents profit from informational advantage in a market economy, 
and such exploitation is not in general viewed as unethical. Why then is 
exploiting an informational advantage in securities trade unethical?” (Hu and 
Noe 1997, p. 39). So, “[u]nlike other illegal activities, “insider trading remains, 
at least among economists and legal scholars, one of the most controversial 
economic transactions” (Hu and Noe 1997, p. 34).  

                                                 
5 A “FI” is a report made on the account of the Swedish Financial Supervisory Authority, 
Finansinspektionen.  
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One ground for the controversy concerns the perceived inefficiency of the 
regulation; there is no crime as hard to prove as illegal insider trading:  

 
 
In a number of common law jurisdictions… the burden of proof on the 
prosecution is onerous, making it difficult to secure a conviction. In other 
jurisdictions… this problem is exacerbated by the legislatures’ attempt to 
provide an exhaustive list… which can be exploited by the experienced insider 
dealer. On the other hand, in a number of other countries,… there is no real 
political will to enforce the legislation. (Stamp and Welsh 1996 quoted in 
Bhattacharya and Daouk 2002, p. 11-12)  

 
 

This kind of criminal action leaves no evidence in the form of finger prints 
or blood stains, so it is very hard to get the concrete evidence usually required 
by law. It is in general not the insider trading per se that is prohibited, only trade 
based on unpublished and therefore privileged information, so the investigators 
must prove not only the actual trade, but also what was on the suspect’s mind 
at the time of the trade and it “is very hard to prove peoples’ thoughts”6.  

The main problem in cases like Enron, WorldCom and Skandia⎯in all kinds 
of “white collar crimes”⎯is to prove that the defendant had been actively 
involved; that he or she knew about the fiddling with the books and had the 
intention to fiddle with the books in order to cheat the investors; that he or she 
was responsible for the crime. Those are ordinary economic crime requisites. 
Somebody must have gained something valuable at the cost of another 
individual or juridical person, there must be a real victim, human or 
organisational, who in turn must have been deceived by the “fraudster” into 
making an activity (sale or purchase) that with all cards on the table, proved to 
be bad for the victim. ‘Securities fraud’, for example, usually demands active 
manipulation in order to impose liability. This is so in every country governed by 
law (as opposed to governed by a dictator). The American state common law, 
for example, requires that ‘securities fraud’ involves a breach of trust in a 
personal fiduciary relation (cf. Bainbridge 2001). Those are also the ordinary 
requisites of the ordinary law; somebody’s life, health or money must be destroyed 
or at least attacked and/or jeopardized.  

The prosecutor in the Martha Stewart case argued along this line of 
reasoning when holding that Martha Stewart had committed securities fraud 
directed towards the specific stock owners of her own company (Martha Steward 

                                                 
6 Said by one of the prosecutors at the Swedish Economical Crimes Bureau (EBM): ”Det som är 
svårt i det här är ju att man ska bevisa någonting som finns i vederbörandes tankar egentligen, så det 
är ju väldigt svårt att få konkreta bevis här, vilket gör att dessa mål är något beviskänsligare än andra 
brottsmål” och ”Det är väldigt svårt att bevisa människors tankar”, interview 2004.  
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Ltd), to whom she, according to American corporate law, owed a fiduciary 
relation. The argument was made on basis that by officially keeping quiet about 
her insider affairs in “ImClone Systems”, Stewart had fooled and thus injured the 
investors who were buying stock in her company at the time. However, in doing 
so, the prosecutor had to make an active behaviour as in personal manipulation 
directed at somebody specific out of an impersonal and passive strategy of 
keeping quiet. Stewart’s “passive silence” about her stock sale had to be 
transformed into an “active lie”.  

Unfortunately for the prosecutor, the judge did not consent to such 
reasoning when she decided that she did not want to hear the prosecutor’s 
expert witness—who was supposed to tell the court the story about how the 
investors had been “tricked” and injured by Stewart’s silence—and dismissed 
thereby that line of thought. The judge held also that the evidence concerning 
the defendant’s alleged fraudulent intention was too weak, and since she could 
not accept that Stewart’s insider trading was active and intentional 
manipulation, Stewart was freed of the main charge, that is to say, of the insider 
trading charges.  

 
A substantial body of academic and legal scholarship questions whether 

insider trading is even harmful, much less worthy of legal action” (Hu and Noe 
1997, p. 34) (cf. Manne 1966; Carlton and Fishel 1983; Givoly and Palmon 
1985; Rundfelt 1989; Ma and Sun 1998; Ronen 2000). Although insider trading 
by many is perceived as extremely “unfair” and “immoral”, there seems to be 
no real victims (individual or organizational) (Manne 1966; Bainbridge 2001; 
Ronen 2000). Investors cannot sue an insider directly for trading on the basis 
of unpublished information; there are no plaintiffs entitled to compensation (cf. 
Löfmarck 1988). So, the ground for the criminalization of insider trading appears 
to be the mere existence of ‘asymmetric information’. 

Even though the absence of plaintiffs by many is seen as a strong 
argument against the insider regulation, the view is also that an “absence of 
plaintiffs” is not the same as a “lack of victims”. An absence of individual 
plaintiffs does not necessarily mean that there are no general (negative) effects 
of insider trading. We can do harmful actions without hurting anybody special. 
For example, we could neglect to provide for coming generations by spending 
all resources or destroy our environment, and if this is a crime, we have a crime 
without specific victims (Lindensjö 2004, p. 81). “Economic crimes attack the 
fundamental principles of society”, because, “the economic criminality 
generates distrust and lowers the general morality which might lead to 
disorganization and a dissolution of the norms of society” (Emanuelsson 
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Korsell SOU7 2003: 10, p. 16, my translation). In fact, the economic damage 
from economical crimes is “10 to 35 times larger than in the case of 
conventional crimes” (ibid, p. 15). And with respect to insider trading, 
Emanuellson Korsell points out “how misleading accounting, insider trading 
and market abuse leads to sudden dramatic falls in securities prices which 
affects the world economy”8. A footnote clarifies further that crimes against 
specific individuals affects the foundation of society to a much lesser degree: 
 
 

It is a major difference in comparison to traditional criminality which foremost 
affects individuals and which therefore affects the society and its foundations 
to a much lesser extent than the economic crimes do (SOU 2003, p. 16, my 
translation).9 

 
 

But still, when it comes to insider trading, there is no stealing money from 
the company, or from an individual, no manipulation of the books to the 
detriment of the specific investors, and no direct damage on the ecological system 
specifically from insider trading, so the questions remain, who are the victims, on 
what grounds and in which way (cf. Löfmarck 1988)?  

 
A third ground for the critique of this regulation is weak, obscure, even 

“non-existent” connection to traditional securities law (cf. Manne 1966; 
Löfmarck 1988; Bainbridge 2001). The insider regulation is an entirely new kind 
of criminalisation; it is “a new land of the law” (Bainbridge 2001), or “a cuckoo 
in the nest” .10  

The insider regulation appeared for the first time in USA. The origin is 
usually attributed to the New Deal regulation package signed in the beginning of 
the 1930s by President Roosevelt (cf. Löfmarck 1988; Bainbridge 2001; 
Bhattacharya and Daouk 2002). Roosevelt’s New Deal was officially motivated 
and legitimized as a response to the 1929 stock market crash and subsequent 
depression (cf. Burk 1988; Hu and Noe 1997; Bainbridge 2001). But that the 
New Deal regulations would be the origin(s) and real ground of the modern 
insider regulation has been severely questioned on the basis that those 
regulations where said to be directed against manipulative deception and excessive 

                                                 
7 A “SOU” (Statens Offentliga Utredningar) is an official governmental investigation. A Prop. is an 
official governmental proposition for some legal action.  
8 Emanuellson Korsell, the editor of an anthology and SOU published by BRÅ 2003, refers to 
Hetzler, the author of the chapter about insider trading. 
9 ”Det är stor skillnad mot den traditionella brottsligheten, som främst drabbar enskilda och i långt 
mindre grad än ekobrotten påverkar samhället och dess grundvalar”. 
10 “Främmande fågel”, said by Leijonhufvud née Löfmarck, professor of criminal law, interview 2003.  
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speculation, whereas nothing was said about the non-manipulative/non-personal 
insider trading that is criminalized today (see Bainbridge 2001, see also Burk 
1988 on the obscure origin of the whole regulation package). Unclear origin(s) 
is a legal problem since it is an explicit demand in countries governed by law 
that all norms are derived in a lawful way, by which (usually) means that laws are 
derived from existent law (Torpman 2002). The lawfulness has often been 
questioned, especially in the USA, where the precedents are more powerful and 
the “rights of the individual” (in this case, the rights of the insiders) seems to 
be higher on the agenda than in Europe.   

 
The confusion with respect to the grounds of the insider regulation has 

created an unusual amount of research in which the effects of insider trading 
and/or of the regulation on the ‘market efficiency’ have been studied (Kitch 
2000; Bainbridge 2000). Since information, as in knowledge and facts, according to 
the economic theory, is always considered valuable rather than a problem (see 
for example Grossman and Stiglitz 1980; Stiglitz 1993), it could, and perhaps 
even “should”, be some kind of economic benefits to gain from the information 
content “inherent in” the insider trading. 

 
 
 

The insider trading research 
 

Efficiency OR Fairness 
 
The most common argument for a prohibition of insider trading is today 

that it ruins the public confidence in the financial markets. It has been said that 
illegal insider trading upsets the public moral, and ruins the market integrity, which 
in turn undermines the public’s confidence in the financial markets (cf. Berle 1927; 
Brudney 1962; Manne 1966; Bainbridge 2001). Below are the general arguments 
for the regulation summoned by Nilsson (1994):11 

 
 
Insider trading…  
 

                                                 
11 My remarks at this point are not intended to offer a complete consideration of the available 
research on this subject. The purpose is rather to set the study in the context of the most important 
previous treatments of the insider regulation and to highlight different works that exemplify the 
range of typical approaches to the problem. There will be more specific discussions of relevant 
secondary works through out the book.  
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(1) decreases the trust in the financial markets which may scare away the 
investors and thus reduce market liquidity and reduce the market 
efficiency. A ban will therefore increase the market efficiency.  

(2) increases the risks of delayed corporate disclosure of information, since the 
insiders might hold on to information in order to make larger profits for 
themselves. 

(3) is theft of corporate information 
(4) harms other investors 
(5) is unfair 
(6) is morally wrong 

 
 

The arguments against regulation are that… (Nilsson 1994)  
 
 

(a) insider trading is a good way to reward corporate entrepreneurs 
(b) a prohibition makes insiders’ purchase of shares in their own company 

difficult 
(c) insider trading contributes in creating correct stock prices which decreases 

the risk of trading in stocks and increases market efficiency. 
(d) insider trading does not harm anybody 
(e) it is hard to supervise and control insider crimes 
(f) you cannot convict an insider for having not traded 
(g) a prohibition benefits only professional investors and analysts. 

 
 

The order in which the arguments are placed varies depending on which 
researcher you choose to “consult”. For example, Frii (1998) places the moral 
(fairness) arguments for a regulation in first position; the confidence in the 
financial markets in second place, while the information theft from the 
company comes third. The arguments against the insider regulation are by Frii 
placed in the following order: (1) more correct prices, (2) the absences of 
victims (3) insider trading is a reward for the corporate officers, and (4) insider 
trading is hard to control. The order in which the arguments are placed may 
signify which arguments the researcher thinks is most important or what he 
believes others think are the most important arguments. However, having said 
that, Bainbridge (2001) seems to place his best argument last on the list: He places 
(1) “Mandatory disclosure” as his first argument for a prohibition, “the 
prohibition supposedly ensures ‘that confidentiality is not abused and utilized 
for the personal and secret profit of corporate managers and employees or 
persons associated with a bidder in a tender offer’” (p. 70), (2) ‘fairness’ second, 
(3) ‘injury to investors’ third together with the ‘confidence’ argument—all of 
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which he discards, (4) ‘injury to the issuer’ comes fourth (on the basis the 
insider trading could create incentives for managers to delay the transmission of 
information to the superiors), and his “favourite”: that insider trading is a theft 
of the corporations’ ‘property rights’ in the fifth and concluding place. As his 
first argument against a prohibition, Bainbridge highlights argument (c) above: 
“Efficient Pricing of Securities”, while an “Efficient Compensation Scheme” 
argument (a) comes second in that exposition. We shall now look a little closer 
at the existing research. 

Complaints about insider trading on the basis of privileged information in 
general appeared for the first time in 1910 (see Wilgus 1910; c.f. Manne 1966). 
However, since a ban on non-personal (non-manipulative) insider trading was 
very far from praxis it took almost 50 years until the modern prohibition 
started to gain acceptance. The insider trading ban evolved slowly during the 
second half of the 1900s first in the USA and then in Europe. 

Before the mid 1960s, no juridical or economic scholars seriously 
questioned the emerging insider trading prohibition; the debate started by the 
publication of the book “Insider trading and the stock market” by Henry G. Manne 
(1966) (cf. Rundfelt 1989). Manne pointed to the ambiguous grounds of the 
prohibition and the, according to existing business logic, incomprehensible 
emotional grounds for the prohibition, he said: “It is a fundamental weakness 
of most discussions of insider trading that they never push beyond a sense of 
moral outrage” (Manne 1966, p. vi), and took it upon himself to approach the 
subject rationally with comprehensive analysis.  Manne identified a number of 
questions in need of answers, the most important questions were: (1) “The 
extent to which these practices actually occur in America”, (2) “the actual effect 
of insider trading on stock price movement”, “short-term traders”, “long-term 
investors” and (3) “the feasibility of preventing insider trading and the costs 
involved”. 

According to Manne, there was no evidence of the extent of insider 
trading, and the integrity of the market seemed to be of no concern with 
respect to the existing investors who, he assured, was aware of the possibility of 
insider trading. His essential conclusion was that insider trading due to its high 
information content increases market efficiency, since it is an efficient way to 
attain “correct” securities prices and to compensate entrepreneurs for their 
efforts. This argument can be said to be in line with the classic “perfect 
information” ideal (Stiglitz 1993). An efficient financial market is a market 
where all available information is instantly or (nearly instantly) reflected in the 
securities prices (Fama 1970). A price which reflects all available information is 
considered to be “accurate”, something which is believed to reduce the 
uncertainty and therefore decrease the risk in dealing in securities, which is seen 
as efficient since this, in turn, should decrease the risk premium demanded by 
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investors to take on the risk, and therefore also decrease the company’s cost of 
capital. Thus, the quicker new information reaches the market, the more 
efficient it is. Unhampered insider trading was believed to communicate the 
new information quicker than otherwise would be the case (Carlton and Fishel 
1983; Hu and Noe 1997; Ronen 2000; Bainbridge 2001). 

However, the talk about possible economic benefits of insider trading evoked 
strong feelings of objection. The response “by most law professors, lawyers 
and regulators was immediate and vitriolic rejection” (Bainbridge 2001, p. 65). 
The reaction was “emotional, almost hostile” (Manne 1970, p 547). According 
to Manne, one of the leading academic figures in the field of securities 
regulation expressed it as: “We did not need any book on insider trading. I know 
it’s wrong, and that’s all there is to it” (Manne 1970, p. 549). The view was (is) 
that insider trading is inherently ‘unfair’ and ‘immoral’ per se (Keenan 2000) and 
that it should be prohibited regardless of any potential economic advantages 
(cf. Hu and Noe 1997). 

Insider trading is said to injure the investors on the basis that it “tricks” 
investors into selling or buying at the “wrong price”, something which they 
“might not have done” if they had had the same information as the insider. It is 
said that “When the facts are known, he cannot but regret having sold” (Painter 
quoted in Manne 1970, p. 551). 
 
 

An investor who trades in a security contemporaneously with insiders having 
access to material non-public information will likely allege injury in that he sold 
at the wrong price; i.e., a price that does not reflect the undisclosed 
information. If a firm’s stock currently sells at $10 per share, but after 
disclosure of the new information will sell at $15, a shareholder who sells at the 
current price thus will claim a $5 loss (Bainbridge 2001, p. 72). 

 
 

A questioning of the insider regulation on the basis of cost-benefit analysis 
was for a long time perceived as a direct statement against morality and ethics 
with respect to economic matters—and still is. For example, when Ma and Sun 
(1998) argued that economic interests is the bottom line of the controversy 
over the ethical issue of insider trading (p. 71), and on this basis suggested that 
we should be careful in regulating the practice because of the large costs 
involved, Snoeybos and Smith (2000), accused them of attempting to omit 
ethics from their analysis, and claimed that insider trading is unethical regardless 
of its possible economic advantages/disadvantages. And to illustrate their 
point, they made the following likening (p. 362): 
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If slavery is legal and having a few corporate slaves will maximize shareholders 
wealth, even if overall social utility is greater with slaves than without, the 
practice is still unethical. And it is unethical precisely because of fairness 
and/or rights considerations, factors which Ma and Sun seem a bit too ready to 
dismiss or at least fail to discuss. 

 
 

The likening may perhaps seem somewhat far fetched, but it is interesting. 
It can be said to illustrate the emotional feeling that insider trading is wrong and 
“that’s the end of the story and discussion”. Intuitively, we sense that insider 
trading is wrong, we simply know so, but when we attempt to justify it, explain it 
according to a feasible logic, we cannot and “mumble” something about the 
confidence…, because really, what has the position of being a slave got to do 
with position of being an investor? Slaves are slaves because they are actively 
forced to obey and to act. Clearly, outside shareholders are neither forced to trade (not 
yet anyway), and are nor bodily slaves in their investor role in relation to 
corporate insiders, employees could perhaps be “working as slaves”, but not 
the investors. It can be argued that it is even more cynical to insult the real 
slaves of the world by comparing their situation to the, from their perspective, 
privileged situation of a financial market investor. Keenan (2000) makes a similar 
claim that insider trading is immoral, and illustrates this via “the arguments for 
rights and duties of disclosure for informed consent in the context of 
professional medical ethics” (Faden & Beauchamp quoted in Keenan 2000, p. 
80). Keenan’s reasons as following: A doctoral treatment of a patient includes 
the danger to be harmed from the treatment. The individual’s right to 
autonomy and to not be damaged is built upon a principle called “prima facie 
right”, which gives the patient the right to decline the proposed treatment. The 
consequence of this right is that the patient must inform the doctor before 
treatment that he/she declines this very right. The doctor therefore has a duty 
to get the patient’s consent before starting the treatment program. Thereafter, 
Keenan makes the following link: ‘insider’ for ‘doctor’; ‘trading’ for ‘treatment’; 
and ‘outsider’ for ‘patient’ (2000, p. 81). The likening is meant to show that 
insiders have a duty to disclose private information before a purchase or sale of 
stocks. Keenan’s doctor-patient likening is by Ronen (2000) likewise dismissed 
on the basis of the absence of a real relationship between the insider trader and 
the outsider investor: 
 
 

…this analogy is at best elusive. While the patient pays (directly or indirectly) 
the doctor to be treated (a service provided by the doctor) the outsider does 
not purchase any trading services from the insider. The contractual relation 
between doctor and patient is absent from the interaction between an insider 
and outsider within an anonymous capital market (Ronen 2000, p. 100). 
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The focus on individuals and real relationships, both with respect to the 

“personal injury on investors from insider trading”, and the opposite position, 
the non-personal and thus “non-injury from insider trading”, reflects the 
“centuries-old tradition of viewing problems in the context of a case or lawsuit, 
the arena for settling disputes between two live, human being” (Manne 1966, p. 
2-3; 1970).  

 
 
When lawyers, judges, and law professors are faced with the issues of broad social or 
economic consequences, their tendency is to approach the subject with relationships 
between specific individual minds. Their acceptance or rejection of a practice will 
reflect their notion of fairness of the transaction simply from the point of view of the 
two individuals involved (Manne 1966, p. 2-3). 

 
 

It is hard to dispute the feelings of regret that may lie behind a bad 
purchase or sale; the feeling of being cheated, but those feelings are, according 
to Manne (1970, p. 552), (in this kind of economic context) nevertheless a 
question of mere “human want of more money”; and in his view, the advocates 
of the insider regulation “seem to equate this simple human wish for more with 
some legal or moral claim and to assume that a denial of that wish constitutes 
an injury to those individuals” (Manne 1970 p. 552). For the (utilitarian) 
economic scholar, nothing is ‘just’ or for that matter, ‘unjust’ in itself (Bentham 
1789/1988). Moral questions depends on “subjective feelings”, and ‘fairness’ is 
for the economists often rather a question about efficient allocation of 
resources or income among large groups of individuals. “The economist, 
viewing the issue of insider trading, will ask how all shareholders are affected 
financially by the practice, whether it results in a desirable allocation of 
resources, and whether the return to insiders reflects a competitive or 
monopoly gain” (Manne 1966, p. 3). “Efficient allocation” is according to this 
perspective precisely “what gives most objective utility to most people”. And 
even if some things would be wrong “in themselves”; such as theft, or murder, 
‘asymmetric information’, “a fact of life” is certainly not counted as one of those 
things (cf. Ma and Sun 1998). 

Otherwise a proponent of the prohibition, Bainbridge (2001) says that: 
“vague and poorly articulated notions of fairness surely provide an insufficient 
justification for the prohibition” (Bainbridge 2001 p. 71). “It is purely 
fortuitous that an insider was on the other side of the transaction. The gain 
corresponding to the shareholder’s loss is reaped not just by insider traders, but 
by all contemporary purchases whether they had access to the undisclosed 
information or not” (Bainbridge 2001, p. 72). One Business Week poll found 
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that 52 % of the respondents wanted insider trading to be prohibited. Around 
the same time, a Harris poll found that 55 % of the respondents would use the 
insider information if they got hold of some. And of those that said they would 
not use the insider information, 34 % admitted that it was because they would 
be afraid that the insider tip would be wrong. From these answers, Bainbridge 
draws the conclusion that the investors have no illusions about the integrity of 
the market. And because he cannot find a credible story for investor injury he 
fails to see how the market integrity and investor confidence could possible be 
undermined. Moreover, the investors that already are on the market have, 
according to Manne (1966) and Burk (1988), continued to speculate on stock 
markets after scandals and crashes while all the time being fully aware of the 
presence of insider trading. 

Although Bainbridge questions the utility of a special insider regulation, he 
does not question the purpose of the prohibition as such. For him, the insider 
prohibition is perfectly justifiable as a means of protecting the companies’ 
property rights in information. Insider trading viewed as “misuse of unofficial 
company information” could be judged as “theft of confidential information” 
which would mean a breach of the fiduciary duty between the employee and 
the company (Bainbridge 2001; Moore 1990). However, this is something 
which is already regulated by corporate law (Bainbridge 2001, p. 78). The legal 
scholar Löfmarck (1988) questioned the utility of a special legislation too. Insider 
trading could according to her have been handled by several existing criminal 
provisions such as ‘fraud’, ‘usury’, ‘breach of trust towards principal’ and 
provisions for ‘protection of confidential company secrets’, but like Bainbridge, 
she noticed that if so would be the case, there would be no need for a special 
governmental insider regulation since the insider problem would be an issue 
solely between the company and its employees (1988, p. 43). Since the ban 
prior to governmental involvement had never been advanced by the 
corporations themselves, it might be no regulation of insider trades at all. The 
whole discussion was “disliked” by the legal scholar Nilsson (1994) since it 
“only” serves the purpose of supplying the opponents with an [read: 
unnecessary] argument in their favour: 
 
 

The opponents of the insider regulation have been provided with another 
argument against the insider regulation by professor Löfmarck⎯who is 
normally seen to belong to the side of the supporters. She claims that an 
insider can be seen to damage the firm via the use of confidential corporate 
information, and that the insider, therefore, in the case of insider trading, could 
be convicted for breach of trust towards the principal with the help of already 
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existing criminal law according to the Penal code, 10: 512. If this is the case, the 
firm could itself judge whether or not insider trading should be permitted. And 
on the ground that insider trading is theft of corporate information, there is no 
reason for a special law against insider trading (Nilsson 1994, p. 11, my 
translation). 
 
 
The research debate has been coloured by emotions; it has been a debate in 

which the idealised, detached, and otherwise common search for “objective 
knowledge” at times seems to have been displaced and forgotten. Nilsson’s 
“objection” above against Löfmarck’s rather “objective” and critical inquiry 
into all arguments for and against a (special) regulation, reminds me of a goal 
keeper in a game of football: “the insider trading debate turns on who gets to 
choose the null hypothesis – the proposition that the other side must refute – 
and on that issue there is unlikely to be agreement” (Bainbridge 2000, p. 797).  
Hu and Noe (1997) points towards the “moral revulsion” and Bainbridge’s 
overview shows that there “seems to be a widely shared view that there is 
something inherently sleazy about insider trading” (Bainbridge 2001, p. 71). 
The moral revulsion may well be “justified”, only trouble is that what this 
“inherently sleazy” really is, has been hard to pin point, motivate and explain. 

 
In this way, the dispute between the economists and the legal scholars 

have come to circle around the two seemingly opposite perspectives of a fair 
market represented by the regulation, and an economically efficient (fair) market 
represented by no regulation of the “economically beneficial” insider trading: 
“The merits of insider trading have been debated on two levels: (i) Is it ‘fair’ to 
have trading when individuals are differently informed? (ii) Is it economically 
efficient to allow insider trading?” (Leland 1992, p. 859). The debate has 
created the image that the insider regulation phenomenon is essentially an 
outcome of a “tug-of-war between efficiency and fairness, in which relative 
strength continually shifts from side to side” (Shefrin & Statman 1993, p. 21). 
 
 
 

Efficiency AND Fairness 
 

Today, however, there is a growing awareness that the insider regulation 
may not only be the “fairest” alternative, but also the most “efficient” 
alternative (Hu and Noe 1997; Keenan 2000; Niemeyer FI 2001; Sandeberg 
2002). That is to say, the view is now not so much that the insider trading 
problem is a question about fairness/regulation OR economic efficiency/no 
                                                 
12 Brottsbalken. 
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regulation, but fairness/regulation AND economic efficiency. The debate has 
been transformed into what could perhaps be called some kind of 
“compromise”, where the economists for efficiency purposes draw closer to the 
“regulation position” including the “fairness and trust arguments”, while the 
legal scholars for fairness purposes (presumably) are talking/arguing in terms of, 
the before almost unmentionable “economic efficiency” (see for example 
Sandeberg 2002; cf. Frii 1998). This is a quite unusual position for an 
economist, who traditionally has been rather sceptical towards all sorts of 
governmental regulations of the economy (Guillet de Monthoux 1989).  

Notice that argument (c) against the insider regulation in the previous 
section, claims that unrestricted informed insider trading increases market 
efficiency, in the same time as argument (1) and for the insider regulation claims 
that it indeed is the insider regulation that increases market efficiency, and that the 
market efficiency, on the contrary, will decrease if we do not have a law against 
insider trading. How can that be? The first efficiency (c), “the economist 
version” of efficiency against a regulation refers to the traditional market 
economic ideal about the “perfect market” which includes the assumption 
about “perfectly informed” market actors. And the strangest thing is, that also 
the second kind of market efficiency, the first argument for a regulation—the 
governmental regulative efficiency—refers to the same ideal about the perfect 
market. This is because the theory about the perfect market includes not only 
the assumption about “perfect information” but also the assumption about 
“sufficient demand and supply”. The governmental market efficiency focuses 
on the side of the “demand and supply” rather than “perfect information”; in 
our case sufficient participation rate. The consequence is that both unrestricted 
insider trading and the very opposite, the insider regulation, is believed to 
increase the market efficiency and that both views are consistent with liberal 
neo-classic economic theory.  

It is nothing new and certainly no secret that ‘market efficiency’ is an ideal, 
rather than the actual reality (Fama 1970; Fama 1991), that is to say, an 
(ideological) idea (cf. Frankfurther and McGoun 1999). The existence of 
different sorts of “financial market efficiencies” is acknowledged: 
 
 

“Market efficiency” is not a univocal term. […] The notion of informational 
efficiency, not allocative efficiency, informs the sense with which “market 
efficiency” is used in this essay (Keenan 2000, p. 72). 
 
 
But the “different” efficiencies are usually seen to belong to different 

dimensions, levels, or—as we will see later on—even “worlds”: In general, 
“modern finance recognizes three dimensions of “market efficiency”: (1) 
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informational, (2) allocational, and (3) liquidity efficiency” (Frankfurther and 
McGoun 1999, p. 160). All three efficiencies are seen as relevant in their different 
(incompatible) contexts. 

 
 
The effect of insider trading considered in economic models may be usefully 
classified into two categories⎯effects on aggregate economic performance and 
effects on the relative welfare of different market participants. Aggregate 
variables considered include the liquidity of the firm’s stock, the firm’s capital 
cost, the information content of the stock price, and the level of investment. 
Such variables are significant only in certain economic contexts. Liquidity, for example, 
is an indicator of the ability to sell quickly, which can influence attractiveness to 
potential buyers. The cost of a firm’s capital may affect its future development 
as it measures its capability to raise new capital. The informativness of a firm’s 
stock price is relevant to the risk of investing in the firm, which is an important 
factor in determining demand for it (Hu and Noe 1997, my italics). 

 
 

The connection between the  (1) insider regulation, the (2) theoretical 
concept ‘market efficiency’ and the reality is very problematic—too 
problematic for a “good enough” description of the reality since the “different 
market efficiencies”, in the discussions about the insider regulation, become 
each others exact opposites. The theoretical consequences of these “different” 
efficiency dimensions have as far as I know not been explicitly discussed; the 
duality inherent in the insider trading arguments has not yet been adequately 
explored. It is a theoretical paradox that needs to be solved, and a problem 
inherent in the adoption and use of classical economic theories, invented to 
better describe efficiency on commodity markets, than to explain the action on 
the financial markets, a problem which will be fully investigated and solved 
later on in this book where the different dimensions are brought together into 
the same logic. For now, it suffices to state merely that the first argument 
builds on the logic of “perfect information”, and the second on the logic of a 
“sufficient demand and supply”, however, in our case called “participation 
rate”. For now, let’s see instead what this means with respect to the insider 
regulation, rather than to the traditional economic theory. 
 

 
Perceived injury 

 
Bainbridge’s refutation of the “investor injury argument” is according to 

the economists Jonas Niemeyer (FI 2001: 8) naïve since fairness/unfairness, 
according to him has more to do with how it is perceived, than any “objective” 
and actual fairness/unfairness. As Moore says: the question about fairness 
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“turns almost exclusively on the feeling and perceptions of ordinary investors, 
and does not address the question of whether these perceptions are justified” 
(1990, p.177). So, the important question is not whether or not the investors 
actually are injured in practice (Bainbridge’s problem), or whether or not insider 
trading actually is immoral (Keenan’s problem), but whether or not insider 
trading is perceived to be unfair. This is because it “can even be enough that 
investors believe so, however wrongly, that insider trading is a problem, in 
order for the confidence to be harmed” (Niemeyer FI 2001: 8, p. 7).  
 
 

If insider trading is common, for the individual investor there is clearly an 
increased risk of making ‘bad trades’, i.e. trade with an insider. […] All else 
equal, most investors are likely to prefer investing in securities with a low 
probability of insider trading, i.e. the required return will be higher, and the 
liquidity lower, in securities with a high level of insider trading (Niemeyer FI 
2001: 8, p. 24). 
 
 
In this sense, the question about confidence has more to do with how 

investors perceive their chances of winning on the market than whether or not they 
are actually injured (Löfmarck 1988). Löfmarck compares the market to a 
lottery, where some buyers get higher chances of winning—a larger amount of 
winning tickets to share—than others. She talks about the perceived unfairness 
in terms of “the Swedish envy”, something which is “a reality for the law maker 
who is looking for support among the Swedish public” (Löfmarck 1988, p. 34). 
Thus, her conclusion is that the insider regulation is the law maker’s concession to 
envy (cf. Manne 1970; Bainbridge 2001).  

But why is this perception so important? Because it is enough that “investors 
believe that insider trading is unfair” for them to “refrain from trading, i.e. reduce the 
participation rate” (Niemeyer FI 2001: 8, p. 24, my translation and italics). Here 
we have it; the insider regulation has to do with the participation rate.  

Manove (1989) argued that insider trading may raise the firm’s capital 
costs if insider trading put the liquidity traders out of business. Liquidity traders 
work in banks, insurance companies and other financial business where they 
purchase and sell securities to keep the firm’s liquidity in balance (not to 
mention make profits on speculation), and with them gone, the market liquidity 
may decrease. So, if the informed insider trading scared away ‘the public’, ‘the 
liquidity traders’ and the ‘institutional investors’, it is quite probable that the 
demand and market liquidity would decrease, and if this happens, the (financial) 
economic scholars claim, the remaining investors will demand an additional 
‘liquidity discount’ equivalent to the ‘risk premium’ as compensation, or else 
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they will not participate in the financial trade. 13 The risk is therefore, in other 
words, that the remaining investors would “pay less” (as an economist would 
reason) for the same stock, which would “increase the firm’s capital costs”, 
something which from the perspective of the company would be less efficient 
(Hu & Noe 1997; Shin 1996; Leland 1992; Manove 1989; Dye 1984). Thus, 
because ‘capital costs’ and ‘economic efficiency’ is not only linked to (Manne’s 
and Fama’s) ‘informational efficiency’ (“perfect information”), low grade 
‘uncertainty’ and low ‘risk premiums’, but also to a high enough demand and 
supply and low ‘liquidity premiums’ (see Hu and Noe 1997); the financial 
economists are (today) more positive towards the insider regulation, than they 
usually are when it comes to regulation of markets (Hu and Noe 1997; 
Llewellyn 1999; Niemeyer FI 2001: 8). What matters for an economist, though, 
is according to Niemeyer, “not primarily the participation rate but rather 
whether this reduced trading has clear externality costs on other traders” 
because then “there may be a classical market failure” (FI 2001: 8, p 24; cf. Hu 
and Noe 1997). 

The insider regulation is believed to be important for the public’s trust in 
the financial markets, and the “public’s trust” is an important factor in 
maintaining sufficient enough demand and supply of securities and thus keep the 
market “alive” and the capital moving. So, it seems that it is the public interest 
in and demand for financial securities, and the possibility that investors may 
feel cheated by the insider trading, that is the probable reason as to why the 
supporters of the insider regulation today seem to have won the efficiency 
argument over to their side, while the “superior informational content inherent 
in insider trading” from this perspective, contrary to Manne’s argument, is 
assumed to reduce the “efficiency”.  

Although many legal scholars are pro the insider regulation regardless of 
the economic efficiency arguments, they are reasoning from the perspective of 
economic rationale and theories when they are attempting to understand and 
explain investor- and financial market behaviour as well as the regulation (see 
for example Afrell 1995; Bainbridge 2001; Sandeberg 2003). The economical 
arguments are, according to another legal scholar, Frii (1998), used without 
questioning their legitimacy in juridical argumentation and analysis (p. 3). The 
legal scholar uses the efficiency argument as a support for the regulation of the, 
in their view, “unfair” trading, and in this way, the legal scholars are reasoning 
in terms of “market efficiency” too (cf. Sandeberg 2002) which brings the 
previous “sworn opponents” together in their use of terminology although they 
have (presumable) different grounds for using this kind of language. However, 

                                                 
13 Liquidity premium is what the average investor is expected to demand as a compensation for low 
liquidity, i.e. low turn over which mean less favourable possibilities to sell the asset. 
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the existent insider trading research is, according to Niemeyer (FI 2001: 8), 
“limited in scope”. One important reason for this is that the economic and 
legal fields are dominated by descriptive positivistic methods, which typically has 
the effect of making the focus very narrow (Alvesson and Sköldberg 1994). The 
research underlying the “economic efficiency arguments” are built on the result 
from measuring stock price movement with the help of positivistic theories and 
methods which are not taking in the social, historical and political context in 
which the insider regulation has appeared. The problem is that there are 
probably “too much” empirical observations of stock price movement and too 
little theorizing.  

The focus has always been on how to get “perfect information” not 
“sufficient demand and supply”. ‘Demand’ is believed to exist naturally, not 
something that needs to be stimulated. One of the main roots with respect to 
this view and limited treatment of economic regulations is found in the 
economic theory of Adam Smith and the private property theory of John 
Locke (Burk 1988). Its essential claim is that markets create their own moral 
order and that the moral order emerges naturally from transactions of exchange 
among market participants, and interference with these processes is therefore 
seen to merely restrict the “natural” development. Since the classical economic 
theory only treats markets and the demand as “given”, it can only acknowledge 
the reactive and disciplinary side of law, which is assumed to restrict only some 
“unwanted” already existent behaviour that is there apart from and independent 
of the law itself. This view on how markets and laws come into being and work 
is too simple; it cannot see the productive and creative side of law, the side of 
law which is meant to stimulate behaviour, something which is discussed next. 
 
 
 

The Problem: Productive Law 
 
The treatment of markets as something which is given and of law as 

something which is merely reactive stretches beyond the field of economics. It 
is the common every day taken for granted view that behaviours are not- or 
should not be prohibited until we can observe them as well as the bad 
consequences of them, and thus, that the powerful forces of law only repress 
and discipline some bad behaviour that exists before the laws of society and the 
workings of the authoritative power (Foucault 1976/1990). This view is, for 
example, expressed in the following quotation from a Swedish news paper: 
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The future of the gambling monopoly can be settled before New Year. Several 
critical law reviews are taking place right now. “The law has not kept up with 
the development”, says Jan Francke.14 

 
 

The development comes “first” and the law “second” as a reaction on the 
deviant and marginally bad behaviour that follows in the aftermath of every 
“natural development”. The tone of the discussions in Swedish Official 
Governmental investigations (SOUs) and other publications from the 
authorities (FIs), as well as in the legal and economic literature give us the 
impression that the market arrives first naturally, and then the “market abuse”, 
and eventually the regulations as a reaction on the marginal unwanted 
behaviour in an otherwise sound market, behaviour that has occurred in the 
aftermath of the “revolutionary expansion” of the financial markets that are 
there independent of the human will and interference.15 The grounds of laws are 
left unexamined. 

Löfmarcks book “Insider trading och svindleri” (1988) is written seemingly 
with the aim to provide the Swedish authorities with suggestions/advice with 
respect to how to design the Swedish insider regulation. Since the grounds were 
not really the main problem in the first place, the motives behind the legislation 
are not seriously examined with respect to political motives and the socio-
economic context. Löfmarck (1988) thinks that the regulation originates out of 
a need of “fair play” due to human envy and from an increasing interest in 
stock exchange trading from the public’s side. She states that: 
 
 

The political interest to obstruct insider trading is clearly linked to the existence 
or non-existence of groups worthy of protection on the market, something 
which has changed dramatically in Sweden – and coincides with the lawmaker’s 
interest in insider trading. […] West Germany represents a different line of 
thought; their strategy has so far been that self-regulation is an adequate 
method against insider trading. The West German attitude must be seen in 
relation to the conditions on their stock market: there are not a lot of 
investments by small investors and other non-professional investors (Löfmarck 
1988, p. 5, my translation).16 

                                                 
14 ”Spelmonopolets framtid kan avgöras före nyår. Flera kritiska genomgångar av lagarna pågår just 
nu. Lagen har inte hängt med i utvecklingen.” säger Jan Francke. in, SVD 26/9-05. 
15 See for example SOU 2003:22, Framtida Finansiella syn, p. 9, where the connection between the 
structural changes with respect to the growth and expansion of the stock markets and the regulation 
of these markets are discussed in terms of a simple causality where the structural changes are treated 
as natural and the ground of and reason for the new international regulations(“nya internationella 
regelverk”). 
16 “Det politiska intresset för ingripandet mot insiderhandel har ett klart samband med förekomsten 
eller avsaknaden av skyddsvärda grupper på marknaden; i Sverige har ju en klar förändring skett i 
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The observable physical behaviour, in this case, the existence of small 
investors, is treated as if it had come first and the law afterwards as a reactive 
regulating principle of some of that behaviour. Frii (1998, p. 9) links likewise 
the relatively early American insider trading prohibition to an already existent 
high amount of private investors on the market and the relatively late German 
ban, like Löfmarck, to the absence of investors. In this way, laws and markets 
are treated as naturally given within the juridical guild, while questions about 
origin and creation—the impact of the human factor in the creation of laws 
and markets—is not taken into account or discussed although there are several 
question marks.  

Since the law usually views economic problems as disputes between two 
identifiable alive, human beings (Manne 1966), the interest “in need of 
protection”, the identity of the plaintiffs, should be specified. This is, says 
Löfmarck, because the efficiency of a regulation is dependent on the existence of 
plaintiffs’ interests; on the existence of victims, or else there is a risk that these 
sorts of crimes must give way for other sorts of crimes, something which may 
happen, she says further, if the law maker makes the insider crime into a crime 
towards “a diffuse public not entitled to compensation” (Löfmarck 1988, p. 
42).  

However, the identification of the victims is in this case not important for 
the sake of the victims; it is desirable for the sake of the precision of the prohibition, 
which thereby comes before a (critical) inquiry into the grounds: 

 
 

After establishing that the ground for criminalization is the public trust in the 
financial markets it is important to move on to try to specify the interests in 
need of protection. […] Which or who are the legal interests worthy of 
protection, who, more concretely, is put in danger by the insider trading? 
Against who is such deeds directed? Such evaluations are necessary in order to 
shape rules that will hit the target ‘with precision’. But they can also contribute 
in making the motive behind the regulation more clear, in a way that better can 
satisfy the demands of objectivity (Löfmarck 1988, p. 35, my translation).17 

                                                                                                                                                  
detta avseende – en förändring som i tiden sammanfaller med att lagstiftaren börjat intressera sig för 
insiderhandel [...] En annan linje finner man företrädd i Västtyskland, där man hittills hävdat att 
självsanering är tillräckligt och adekvat som medel mot insiderhandel. Västtysklands inställning måste 
ses mot bakgrund av förhållandena på aktiemarknaden där: någon investering av större omfattning 
från småsparare och över huvud taget från icke-professionella placerare förekommer inte där.”  
17 ”Det är angeläget att gå vidare, sedan man konstaterat att kriminaliseringsgrunden är behovet av 
tilltro hos allmänheten till värdepappersmarknaden, och söka precisera de intressen som här kräver 
skydd, det vill säga, att analysera insiderbrottets skyddsintresse. Vilket eller vilka är de rättsligt 
skyddsvärda intressen, mera konkret, som sätts i fara genom insiderhandel? Mot vem eller vilka riktar 
sig sådana gärningar? Sådana övervägningar är nödvändiga för att man skall kunna ta ställning till hur 
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The mysterious grounds are left unsolved. This is nothing remarkable as 

such, it is the “traditional juridical method” (Votinius 2004); the method of 
merely finding out how to fit legislation into existent law (Derrida 1992). Since 
the focus in these studies, is mainly or only, on how to design laws that “hit 
their targets with precision”, the focus is only on the reactive- or “negative” 
side of the law; on that which is restricted, while the pro-active, the “positive” 
side of the law; that which the law is aimed to produce and also itself produces, 
is forgotten or neglected. But the question is what comes first, the “hen or the 
egg”? 

True enough, law indeed often arrives as a corrective response to an 
already existing (and unwished for) reality, but not always, and the economic and 
juridical perspective misses that power via its disciplining practices is also aimed 
at creating- and also in fact does create the reality; that there is also a productive 
side of power (Foucault 1976/1990); and that there in all law is a creative 
movement that may go beyond the obvious morality inherent in a 
fairness/unfairness distinction of the specific regulated behaviour (ibid). Laws 
and regulations have just as much to do with desires to create new behaviour, as 
with restriction of existent bad behaviour; with desires to create new attitudes and 
values sometimes called “to foster the market actors into behaving in a 
responsible way”18 (cf. Frii 1998). Thus, “the fostering” may not only have to 
do with “the responsible way” but may also have other, not so obvious, 
purposes attached to it. 

The motives of contemporary political and social context is absent from 
the analysis partly because the suitable scientific conceptual tools are lacking. 
There is no critical (problematizing) tradition within the Scandinavian 
jurisprudence (Votinius 2004), and not so much within the whole western 
jurisprudence either (Derrida 1992). The Swedish jurisprudence, for example, is 
not meant to ask deeper moral and philosophical questions about law, but is 
referred to the practice of assisting politicians, judges and other legal 
practitioners by providing concrete and easily comprehensible descriptions and 
interpretations of the law (Votinius 2004). So although, the legal scholars may 
question why we need a special regulation, and argue that the insider trading 
crime could have been fitted into the existing law, this “fitting of a prohibition” 
comes first and the questioning into the grounds of the law’s moral distinction 
comes second—if it exists. And for this reason, nobody has, as far as I know, 
                                                                                                                                                  
reglerna skall vara utformade för att ”träffa rätt”. Men de kan också bidra till att klargöra själva 
motivet till regleringen på ett sätt som bättre tillfredsställer saklighetens krav [...].” 
18 Governmental official letter to the parliament “The state and the financial sector” 2002/2003:141, 
p. 1. 
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made a deeper philosophical inquiry into aims and values of the insider 
regulation. The insider trading law has, as Löfmarck (1988) notes, never been 
much debated in Europe. There are several reasons why all this is 
problematical. 

It is known that several measures have been taken by the Swedish 
authorities to resuscitate and liven up the Swedish financial markets and how 
this has involved a change of norms (Jonsson 2002). And it is quite likely that the 
majority of the Swedish people, before the governmental campaigns, not only 
was unaware of the “immorality” of insider trading, but also of the existence of 
insider trading (the extent of which has never been known), as well as how to 
trade on the stock exchange. The insider regulation did not coincide so much 
with the rush of small investors from “nowhere” as from active campaigns on the 
governments part and from the deregulation, or reregulation (Sassen 1995), and 
internationalisation of the financial markets during the last 40 years, in order to 
stimulate demand for financial services. It is therefore highly probable that also 
the insider regulation has a lot to do with the desire to create new values, to a 
transformation of values, and to the creation of a new financial speculative reality; 
in other words, the insider regulation may not be so much a concession to 
some already existent envy as the creation of a new kind of envy; envy of insider 
trading. So, in order to properly understand the insider regulation, we must take 
the historical context into the account. 
 
 
 

Background: Expansion of the financial markets 
 

If we, like Bhattacharya and Daouk (2002), decided to look at the amount 
of court action, we would, like they are, have to conclude that the insider 
regulation is essentially a phenomenon of the 1990s, since informed insider 
trading was not illegal in most European countries before the end of 1980s. But 
the restriction of insider trading is at least 20 years older than that, it coincides 
with the financial expansion of the late 1900s (cf. Burk 1988). The insider 
trading prohibition started to appear in the US around 1950s and in Europe at 
around the 1970s.19 The first countries in Europe to implement some kind of 
restriction of insider trade—a duty to officially register holdings and changes of 
those holdings—was France and Sweden in 1967 respective 1972 (Galliard 
1992). By the time of the late 1980s, the European Union required of all its 
members that they should implement the “European Community Insider 
Trading Directive 89/592EEC” of November 13 1989 in a serious attempt to 
                                                 
19 Calls for a restriction of insider trading appeared in the USA in the beginning of the century, the 
history and evolution of the insider regulation will be thoroughly dealt with further on.  
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synchronize and enforce the insider trading legislation (Gaillard 1992; 
Bhattacharya and Daouk 2002). 

This time was also the time of the break-through of a new economic and 
technological era, by some believed to have begun in Roosevelt’s New Deal 
financial regulation package during the 1930s, when the state created new 
platforms for governmental regulation and control of both corporations and 
the securities markets and thereby took a new central role in economic 
regulation (Burk 1988; Sassen 1995; Hardt and Negri 2001; Castells 2000). The 
New Deal was officially legitimated as a mere response to the stock market crash 
and by a wish to curb securities manipulation and excessive speculation. The 
government’s goal was, according to Burk (1988), to replace the market’s 
internal control mechanisms with governmental polices in order to control the 
creation of the future stock market and to maintain its legitimacy, but the New 
Deal regulations had “unintended effects” since it changed the whole moral 
order both with respect to who could speculate on the stock exchange and how 
one should do it. The regulations became proactive, the “restrictions were small 
as to reproduce rather than replace market mechanisms of capital control” (Burk 
1988, p. 34, my italics). 

The changed politics is today apparent in the credit and securities markets, 
where former strict national and direct governmental control of financial trade 
has been more or less fully withdrawn in favour for a more general and abstract 
kind of regulation built upon the idea of a “prudent person principle”20, in the 
same time as prior public facilities, such as telephone and electricity provisions 
have been privatized and capitalized on the stock market. The western 
authorities have not only settled with a policy that deregulates and legitimizes 
the financial markets, but have, in order to resuscitate the stock markets, also 
actively promoted public involvement in this kind of activities via, for example, 
tax incentives for investments in stocks, and deregulation of pension funds (cf. 
Burk 1988; Jonsson 2002). Why this change of politics? 

The enhancement and internationalisation of financial trade is seen as 
essential for a stronger and more solid economic growth and indeed, essential 
also for the stability of the economy. Bengt Dennis, previous CEO of the 
Swedish Central Bank announced (in DN) in March 1999 that “Sweden stops 
without the financial sector”. Dennis had on the government’s account 
investigated the future of the financial sector, and emphasized that a well 
functioning sector is an important condition for economical growth. The 
financial markets are believed to increase the solidity of the joint-stock 

                                                 
20 The “prudent person principle” is meant to assured prudent investment via a close, flexible and 
more informal governmental supervision of the market actors, see for example SOU 2004: 101 
“Genomförande av tjänstepensionsdirektivet”, delbetänkande, p. 9.  
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companies, which is seen to increase their ability to uphold production and 
employment rates also in times of unfavourable economic climates (recession) 
(SOU 1984: 2, p. 40). The financial markets are also seen to raise society’s 
access of risk capital and to create more jobs at gain for both consumers and 
companies.21 The financial markets are seen as “lubricants”; as capital 
transmission machines and providers of positive economic externalities for the 
whole society (SOU 2003: 22). And the international integration is believed to 
increase competition and supply of financial services which is said to reduce 
prices on financial services while increasing the ‘market efficiency’. And all this 
together is believed to decrease the risk of serious economic disturbances. 

The politics have in combination with new (information) technology, new 
“products” (financial instruments) and new market places (Internet), led to a 
dramatic increase in volume, speed and complexity within the global financial 
trade (Castells 2000; Jonsson 2002; SOU 2003: 22; Niemeyer, FI 2001: 8). The 
world’s mutual funds, pension funds and institutional investors controlled 20 
trillion USD in 1995, about ten times more than in 1980 (Castells 2000, p. 103). 
The total amount of money invested in Swedish funds was 300 million SEK in 
1970; in 2000 the amount was 900 billion SEK.22 29% of the Swedish 
population owned stocks in 1984, whereas in June 2004 94 % owned stocks via 
mutual funds, including 67% of the children.23  

The Swedish increase is partly due to the new pensions system PPM, but 
is even more so a result of promotion of various stock ownership programs 
since the end of the 1970s by governmental agencies and private interest 
groups such as Aktiefrämjandet and Aktiespararna,.24 In this political strategy is 
also a wish to increase individual responsibility and choice making. While 
“governments promoted privatization, both public and private sectors 
advanced the idea that no one can solve your problems but yourself” (Martin 
2002, p. 110). We are ourselves required to take on the risks of our financial 
future as well as the risks of today’s financial markets. Even with the pension 
system excluded, 72 % of the adults own stocks today. In 1980, 0,004% of the 
total amount of household savings was placed in mutual funds, today the 
amount is 30%. 

Parallel with the deregulation of the financial trade and the tearing down 
of old boundaries which is increasing the financial activity, is also the opposite 
tendency of coordination, tightening and centralisation of governmental 
control, intended to decrease some of this kind of activity, what Sassen (1995) 
calls “reregualtion”. 
                                                 
21 Said by the Swedish Minister of Finance, Sven-Eric Österberg, SVD, 2005-07-18. 
22 Fondbolagens Förening. http://www.fondbolagen.se/ 
23 Rapport över fondsparandet 2004 (1), Fondbolagens Förening. http://www.fondbolagen.se/ 
24 Fondbolagens Förening. http://www.fondbolagen.se/ 
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The origin(s) of the insider regulation has, as Löfmarck (1988) pointed 
out, not been the main problem over this side of the Atlantic. ‘Equality’, for 
example, has in Sweden traditionally been placed high on the priority list, and 
the ‘unfair’ and ‘immoral’ aspect of insider trading has on this side of the 
Atlantic for most part been regarded as “self-evident”. The weak connection 
between securities regulations and the existent traditional law is in Europe not 
seen as a problem; on the contrary, the weak connection is today seen as too 
strong. For the EU Supreme Court and politicians, the connection to existent 
legislation is a problem with respect to the implementation and efficiency of the 
new regulations, and in 2001, they presented some suggestions for how to 
create a higher level of integration of the financial regulation. According to 
them, “urgent action is needed”25. The European financial regulation system is 
believed to have the following shortcomings: 
 
 

• The process to adopt legislation is often too slow. 
• It is too rigid and cannot react speedily enough to changing market 

conditions. 
• Over-reliant on primary legislation for determining detailed rules. 
• Seeking a political consensus leads sometimes to the adoption of 

ambiguous texts or texts with a level of harmonization so minimal that 
no real integration is achieved. Worse still, directives are often 
ambiguously implemented—partly due to the texts themselves, but also 
due to the lack of coordination by an effective network of European 
regulators.26 

 
 
The financial markets are seen as an important factor to increase the 

economic growth within the EEC-countries, and the regulations are meant to 
increase the stability of the financial system, market efficiency and investor 
protection. However, the financial trade may itself be that which jeopardizes 
the whole financial system because the central tendencies that are characterising 
the development of the financial markets “shares characteristics of both 
stabilizing and de-stabilizing nature”, as in for example “the dualistic quality of 
the explosive increase of derivatives” (SOU 2003: 22, p. 32). The international 
financial trade, and perhaps especially the derivative trade, which in 2002 

                                                 
25 Final Report of the Committee of Wise Men on the Regulation of European Securities Markets, 
2001, s 19. Http://europa.eu.int/comm/interal_market/en/finances/banks/wisemen.htm, 
26 Final Report of the Committee of Wise Men on the Regulation of European Securities Markets p. 
14 & p. 88.  
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amounted to a swindling total amount of 128 000 billion dollars, four times the 
size of the world’s total GNP that year, has itself been identified as a stability risk. 

Thus, on the one hand, there is a “stabilizing” character in so far as the 
financial trade has positive economic effects in the form of risk reduction and 
economic growth, and on the other hand, there is a “destabilizing character” in 
a possible break down of the whole financial system. The “general 
technological development and globalisation have put focus on the importance 
of supervision, limitation and handling of risks that may take on a system 
threatening character”.27 It is this potential breakdown of the financial sectors that is 
the overall motive behind financial regulation. In order to keep the economic 
wheel going and thus keep the unemployment rates low, the financial markets 
must be growing, which means that some restrictions must be made so as to 
not jeopardize the financial system. The overall goals of the Swedish Financial 
Supervisory Agency (FI)28, for example, shall contribute to the (1) stability of 
the financial system, (2) efficiency and (3) work towards a satisfactory 
consumer protection (notice the priority order).29 A break down of the financial 
sector is believed to occur if investors for some reasons begin to distrust the 
markets and start to panic (FI 2001: 3, p. 14). Wise from the American 
depression of the 1929, we know that “herd behaviour” could “cause” severe 
economic instability and depression. However, on a slightly minor scale, a 
decrease of trust may lead to a run to safer investments (something unwanted); 
to a ‘flight to quality’, which may lead to a “reduced participation rate”, 
“liquidity decline” and “reduced supply of risk capital”, which may lead to 
“higher capital costs” and a “decreasing level of investments” and thus 
“reduced market efficiency”. It is said that a… 

 
 
…continuing sharp decline in market capitalisation can have effects of 
macroeconomic character, for example by having impact on household 
expectations, consumption and savings. Naturally, such changes affect the 
operational base for financial companies in turn. Any system threatening 
effects, however, are very unlikely (FI 2000: 5, p. 53).30 
 
 

                                                 
27 SOU 2003:22, Framtida Finansiell syn, s. 32; Regeringsförordning 1996:596, 2 § 
28 Finansinspektionen former Bankinspektionen. 
29 Governmental decree (1996: 596) with instructions for the Swedish FSA. In Swedish: 2§ “De 
övergripande målen med Finansinspektionen är att bidra till det finansiella systemets stabilitet och 
effektivitet samt att verka för ett gott konsumentskydd”.  
30 ”Eventuellt fortsatta, kraftiga nedgångar i börsvärdet kan få effekter av makroekonomisk karaktär, 
exempelvis hushållens framtidsförväntningar, konsumtion och sparande. Sådana förutsättningar 
påverkar givetvis i sin tur finansföretagens verksamhetsförutsättningar. Några systemhotande effekter 
är dock mycket osannolika.” 
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These are the reasons why it is also said that: 
 
 

To maintain the favourable development of the financial market, it is important 
to maintain continuous high confidence in the integrity of the market. 
Profitable insider trading for some is usually perceived as unfair, and disagrees 
with the public moral. A lack of fair game rules must be assumed to make the 
investors loose confidence and look for other market places where the 
competition is fair. When the trust in the stock market game rules decreases, 
there is a risk that the turn over decreases too, something which would lead to 
poorer market efficiency. Such development would be a drawback in [the 
strategy of maintaining] a continuously good access of risk capital (Prop. 
1984/85:157, p. 38 “Proposition for the financial markets”, my translation and 
italics).31 
 
 
It is my belief that it is from this perspective that value laden concepts 

such as “investor injury”, “fairness” and “consumer protection” should be 
understood. It is, in other words, “fairness” and “consumer protection” not so 
much for its own sake, as for the sake of “the trust” in the stock market, and the 
trust is in turn important for the sake of market efficiency (liquidity), market 
stability, and economic stability (FI 2001: 3, p. 13 cf. FI 2001: 3; FI 2002: 7; 
Governmental report 1998: 5). Due to the special characteristics of these 
markets, “fairness/consumer protection” from “injury” is something which 
demands special regulations, and it is against this background that the insider 
regulation is best understood. Insider trading is believed to be a serious threat 
against the “stability” (liquidity) of these markets: 

 
 
Take for example one of the serious threats against the public trust in the stock 
market, insider trading and other various forms of manipulation of markets. 
Such market abuse damages the trust in the financial markets in general and 
especially the stock market. It is of major importance that the legislation is clear 
and severe if it shall have a preventive effect.32 

                                                 
31 För att bibehålla den gynnsamma utvecklingen av värdepappersmarknaden är det viktigt med ett 
fortsatt stort förtroende för marknadens funktionssätt. Insiderhandel med ekonomisk vinning för 
vissa av de inblandade uppfattas i regel som orättvis och strider mot den allmänna 
moraluppfattningen. En brist på rättvisa spelregler på marknaden får antas medföra att investerare 
tappar förtroendet och söker sig till andra marknadsplatser där konkurrensen sker på lika villkor för 
all aktörer. När förtroendet för spelreglerna på en marknadsplats minskar, finns det risk att 
omsättningen minskar vilket leder till en sämre marknadseffektivitet. En sådan utveckling vore till 
förfång för en fortsatt god rikskapitalförsörjning (Prop. 1984/1985: 157, Förslag till lag om 
värdepappersmarknaden).  
32 Ur Statsrådet Gunnar Lunds tal ”Ekonomi och marknad i förändring” vid Stiftelsen 
Aktiefrämjandets utdelning av ”Stora Aktiepriset”, 21 januari, 2003. 
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Creating reality 
 
Upon restricting insider trading in Sweden for the first time, the awareness 

that “insider trading is immoral” had to be created. Nilsson (1994) believes that 
the purpose of the regulation was to impose a morality (to which he had no 
objections). His view is (partly) based on the fact that it is stated in SOU 1970: 
38 that: “The public should support the attitude that modern managers realize that 
insider trading is unjustifiable”.33 This first restriction was a reporting duty 
imposed on insiders in 197234, and the idea was that such a reporting obligation 
should create a pillory effect by putting insider trading in the spotlight and in 
that way make them into scapegoats (SOU 1970: 38; cf. Rundfelt 1989; Nilsson 
1994). The hope was that this reporting duty would make the insiders refrain 
from trades that “shun the public light” (SOU 1984: 2, p. 11).35 Moreover, 
when insider trading was criminalized in Sweden for the first time in 1985, the 
mere indication of the existence of insider trading was enough for a 
criminalization. The motive is explained in the investigation: 

 
 
There are indications of the existence of insider speculation. However, as 
insider trading has not been sanctioned before, there is no evidence of its actual 
existence. The investigation has despite this found that already the suspicion of 
insider speculation disturbs the trust in the financial market in such a serious way 
that a sanction should exist (SOU 1984: 2, p. 12, my italics).36 
 
 
See, here we have it again—the perceived reality, rather than the actual evident 

reality; “the possible” and “the belief” rather than facts and the existent 
actuality. We saw that it is said in proposition 1984/1985: 157 that: “Profitable 
insider trading for some is usually perceived to be unfair, and disagrees with the 
public moral. A lack of fair game rules must be assumed to make the investors 
loose confidence and look for other market places where the competition is 

                                                 
33 ”Det allmänna bör stödja uppfattning att moderna företagsledare inser att insider trading är 
förkastligt” (SOU 1970: 38), my italics.  
34 (Aktieregistreringslagen 1971:827) required of directors that they reported their stock holdings to 
Bankinspektionen’s official list.  
35 “Tanken bakom införandet av anmälningsskyldigheten var att de anmälningsskyldiga skulle avstå 
från sådana affärer som inte tålde “offentlighetens ljus””. 
36 “Det finns indikationer på att insiderspekulation förekommit. Eftersom förfarandet som sådant 
hittills inte har omfattats av samhällssanktioner, saknas emellertid offentligt material som belägger att 
insiderspekulation verkligen ägt rum. Utredningen har dock funnit att redan misstanken om att 
insiderspekulation förekommer på ett så allvarligt sätt rubbar förtroendet för 
värdespappersmarknaden att en samhällssanktion redan på grund härav bör finnas”. 
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fair”.37 Nilsson (1994) remarks that evidently, it was only assumed that insider 
trading made investors loose confidence, although there was no facts that so 
was the case. So, his “interpretation is that the law maker is using economic 
rationales to justify a criminalization of insider trading that in reality is based on 
moral grounds” (Nilsson 1994, p. 35). 

Moreover, according to Brudney (1962), “sanctions are imposed whether or 
not the insider was in fact influenced in conducting corporate affairs by the 
possibility of obtaining trading profits for himself, and whether or not the 
corporation and its security holders were in fact injured” (p. 3, my italics). It seems as 
if the perception as such is more important than the actual reality: It may even be 
more than that, because it is said that:  
 
 

According to current legislation, courts shall not impose liability for breaking 
the insider trading law in cases which can be assumed to be of no importance 
with respect to the public confidence or else is minor (Ds 2000: 4, p. 4). 
Enligt gällande lagstiftning skall en domstol inte döma till ansvar för 
insiderbrott i de fall som kan antas sakna betydelse för allmänhetens förtroende 
eller annars är ringa (Ds 2000: 4, p. 4). 

 
 

Now, what is this? The author’s name is unspecified; it is a 
Departementsskrift, a publication made by Regeringskansliet, the “secretary” of the 
ruling authority. The quotation is taken from a context which describes the 
difference between the then new insider regulation (2000: 1086) and the 
preceding law (1990: 1342). Next sentence declares that it is suggested that the 
above mentioned “freedom from liability” from now on shall be abolished via 
the enactment of a new type of minor insider offence.38 But the fact remains, 
look at words, “not impose liability for breaking the insider trading law in cases 
which can be assumed to be of no importance with respect to the public 
confidence…” What does it mean? It implies that illegal insider trading should 
be pursued only in front of the eyes of the public. 

The problem concerns the infamous ‘essentiality requisite’ in the Swedish 
insider trading legislation. The first paragraph in the Swedish insider trading 
prohibition reads: “Insider information: information about an unpublished or 
officially unknown circumstance assumed/meant to essentially affect the price 

                                                 
37 ”Insiderhandel med ekonomisk vinning för vissa av de inblandade uppfattas i regel som orättvis 
och strider mot den allmänna moraluppfattningen. En brist på rättvisa spelregler på marknaden får 
antas medföra att investerare tappar förtroendet och söker sig till andra marknadsplatser där 
konkurrensen sker på lika villkor för all aktörer.” 
38 Insiderförseelse.  
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on financial instruments”.39 The “essentially requisite” stipulates that minor 
violation of the law shall not be prosecuted, only the essential violations. This has 
been a source of much discussion (cf. Wesser 2001). Exactly what is to be 
considered “essential” has never been set, although a 10 % increase or decrease 
of the stock price has been mentioned as some kind of informal rule of thumb 
(Nilsson 1994; Wesser 2001). The “essentiality criterion” has in general been 
assumed to mean that it is the minor illegal offences that should not be prosecuted; those 
cases in which the price effect in practice was minor or non-existent (see for 
example Wesser 2001). It is, for example, stated in proposition 1984/1985: 157 
that it shall be assumed that no legal measures will be taken when an expected 
price movement has failed to appeared (p. 89)40, despite of the fact that it is 
only the assumed or expected effect that is the crime requisite (ground for liability) 
regardless of the actual effect in practice. So, the essentiality criteria has been 
interpreted that insiders are convicted unless the effect of their trade is small, 
and for most part, the existent research deal with the “minor part” mentioned 
at the end of the sentence above. However, whereas other researchers discuss 
and emphasize the discussion about how little or how large that “minor part” 
(essential or non-essential price effect) is or should be, the sentence above 
shows us something entirely different; it points to the public confidence as such, to 
the symbolic value as such, and in doing so, it seems to me, turns the perspective 
up side down and reveals in the same time much more about what we are 
dealing with here.  

Frii (1998) points out that a criminalization of insiders trade may be 
motivated regardless of the possible inefficiency of the regulation because of its 
symbolic value which he believes creates norms and social orders. However, the 
“symbolic value” is by him still seen as a mere “extra value”, as a residual from 
the main issue and value of actually catching insiders as well as the problem of 
the inefficiency. I on the other hand suspect that it may be the other way 
around; that it is the symbolic value that matters, and that it is the actual efficiency 
that is the bonus, the residual. Because, tell me, is the quotation above a sign of 
a scandalous hypocrisy from the part of law and the power? Maybe not, but it 
raises the suspicion that the insider regulation is more about creating an image 
of fair trading, rather than to leave any direct traces of fairness in the reality; it 
raises the question whether the concepts ‘fairness’, ‘injury’, ‘equal 
opportunities’, ‘symmetric information’ (meaning that everybody has exactly 
the same information); concepts associated with the insider regulation, are 
                                                 
39 1 § I denna lag förstås med  
1. insiderinformation: information om icke offentliggjord eller inte allmänt känd omständighet som är 
ägnad att väsentligt påverkar priset på finansiell instrument.  
40 ”Om en kursrörelse uteblivit fastän en sådan framstått som mycket naturlig då affären företogs 
[kan man] utgå från att överträdelse av förbudet i allmänhet inte beivras i sådana fall.” 
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something that is only confined to our minds, a mental picture, a fiction in our 
minds, with no important bearing on reality. And moreover, it also suggests 
that what is at stake, is the mere image, rather than the actual actions, an indirect 
“possible/probable” perception of “unfairness” rather than a direct personal injury, 
and therefore, that it is mainly the possible distrust that is to be eliminated and not 
necessary the asymmetric information as such: 
 
 

The main reason for imposing a prohibition against insider trading is according 
to the motives a wish to eliminate or prevent distrust against the market (SOU 
1989:72, part two, p. 174).41 

 
 

All this is significant not because of the question of whether or not insider 
trading actually do exist, or whether or not the law is actually doing anything to catch 
insider criminals, but because it suggests that factual existence (is) is less 
important than the perception, suspicion and possibility, which in turn suggests that 
the insider regulation is intended to create a future reality rather than restrict the 
existent reality.  

As the schematic initial account of the financial expansion hints, markets 
are not exactly “given” but rather, needs a lot of regulative help; the main 
reason for external governmental regulation as well as for self-regulation is to 
sustain markets long-term viability (Abolafia 1996). And in effect, Roosevelt’s 
New Deal regulation package increased both the amount of trade as well as the 
amount of traders, creating even more of the “excessive” speculations, the very 
same thing that was said to be reduced, and thus produced a new reality (c.f. 
Burk 1988). Since the question about whether or not insider trading is actually a 
frequent occurrence is of less importance than the possibility of it being so, and 
since it is said that liability up until recently have not been imposed unless it 
could be believed to affect the public confidence, it can only mean that the 
financial (insider) regulation is very proactive law; a law which puts the law before 
the behaviour and before the reality, or in other words, “the cart before the 
horse”. In the case of the insider regulation, even the “immorality” of insider 
trading had to be taught just as stock investment and the act of choosing 
pension funds had to be taught. 

But what are we invited to join in on? Economic regulations are in general 
known to be ineffective in controlling social action; it has been shown that they 
often not only fail, but that they also have unintended effects (Burk 1988; 
Hirschman 1997). Enforceability is an important part, and sometimes “the 

                                                 
41 Det främsta skälet för att införa ett förbud mot insiderhandel är enligt motiven en önskan att 
undanröja eller förebygga misstro mot marknaden.  
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difficulty in enforcing the regulation may make it useless” (Niemeyer FI 2001: 
8). For example, “in an international environment, there are ample 
opportunities for insiders to trade through foreign brokers and thereby escape 
any disclosure requirement on the domestic market” (Niemeyer FI 2001: 8, p. 
37). If this is the case, says Niemeyer, one of the main real effects of the 
regulation is to increase public confidence by creating the appearance that the 
regulation is dealing with the problem.42 Thus, regulations may not only be 
inefficient when it comes to producing the desired effect but also have the 
undesired effect of creating a false appearance of dealing with the problem. 

Taken together these factors suggest that the insider trading prohibition 
might be better understood as a game rule, like the rule of a parlour game, or a 
hockey game, rather than a traditional moral law that deals with real individuals, 
disputes between human beings, and with morals. And this calls for a quite 
different kind of analysis than what is usually at hand when studying economic 
and legal phenomena—especially the insider regulation. It demands an inquiry 
into the origins that is built upon theories that can handle ambiguities such as 
Law AND Game Rule, Economy AND Games of play, rather than only 
either/or, truth/false, good/evil… (Deleuze and Parnet 2002/1977). 
Therefore, rather than focusing only on that which the regulation is aimed to 
restrict, this book, looks upon that which the law creates or produces, by going 
beyond existent research and its distinction between the good (regulation) and 
evil (insider trading), with the help of observations made by writers such as 
Nietzsche, Simmel, Foucault, Deleuze and Baudrillard and the theories they 
created. 

 
 
 

The thesis: Game rule aimed at stimulating speculation 
 

Is the insider regulation aimed at stimulating speculation?  
 
I suspect that the regulation is currently misunderstood as a mere reactive 

law, aimed at upholding fair trading conditions, when it in practice is better 
understood as a proactive game rule aimed at stimulating financial speculation. 
The purpose of a game rule is to create the game (cf. Baudrillard 1990). This 
could mean that the purpose of the insider regulation is to open up for and 
stimulate “stock exchange gambling” rather than a more moral/ethical society. 
One research question is therefore: “How does the insider regulation work?” 

If this is the case, we have a society where the Law is producing “excess 
speculation”, and also stimulates “deception” or more “unfair” stock exchange 
                                                 
42 The other other “main real effect” is an increase of the transaction cost for the insiders. 
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trading—the very same thing that was meant to be reduced, by providing 
“ample opportunities for insiders to trade through foreign brokers”. It would 
also mean that we would have a political agenda which makes the financial 
markets into a speculative game of play that places the outside public inside the 
game, while the informed insiders and market professionals remain outside the 
game.  

In order to solve this puzzle, this book is not so much part of the existing 
insider trading debate which is concerned with pointing out what is ‘good’ what 
is ‘evil’ and what is ‘efficient’, as it is concerned with the legal forces that create 
and transform values of financial speculation.  

 
 
 

The aim: Show the Other productive side of law 
 

The aim of this book is to highlight the other productive side of law by 
exploring the origin(s) and evolution of the insider regulation. Inherent in such 
an exploration is a critique of the contemporary economic and legal methods 
and theories (discourses) underlying the “reductionist” view which chooses to 
see only a “naturally given” economy and the repressive side of law and of the 
insider regulation. Since this other side of the repressive law; the creative side 
law, involves changes of attitudes and moral distinctions, I also have to, in order 
to understand the insider regulation, look at the history and origins of economic 
values. This is a critique not so much in a Kantian sense (aiming to find a solid 
ground and ending up finding that there is none) as in a Nietzschean sense, by 
which means that it is a critique which involves a deconstructive exploration (of 
grounds) into the origin(s) of distinctions and values. 

 
The remaining of the book is disposed as followed: Chapter two is a brief 

formal account of primarily the Swedish insider regulation. Since hardly 
anybody is convicted for breaking the insider trading laws, the actual 
punishment/sanctions are of less importance than what is meant to be 
achieved by this regulation, public confidence in these markets and increasing 
financial trade.  

The third chapter presents my method, which is a critical deconstruction 
of this regulation, or more specifically, a genealogical analysis into origins, 
purposes and problematic theoretical distinctions, as well as of the 
transformation of economic values. This chapter discusses also the problematic 
methods and approaches that are dominating the existing research of the 
insider regulation and of the financial markets; methods which I have used 
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myself and which I, by choosing the deconstructive genealogical method, reject 
on the general basis that the reductions are too large.  

Chapter four introduces my general theoretical perspective (Nietzschean) 
as well as my specific theoretical framework (about game rules), meant to 
compliment the traditional theories on law introduced in the beginning of the 
chapter. The chapter discusses also desire as a more realistic ground than basic 
physiological needs for understanding today’s consumption economy.  

Chapter five describes the historical evolution of the insider regulation in 
the USA, and its wrestling with traditional law in order to get a ban of a non-
manipulative and impersonal trading practice accepted. The analysis is built 
mainly upon American court cases. Chapter six presents the Swedish insider 
trading law and how it works in practice today. The analysis is built on 
interviews with the Swedish insider trading investigators at the Swedish 
National Economic Crimes Bureau and their stories about the cases that do not 
make it to court.  

Chapter seven deals with the transformation of values that underlies 
today’s speculative financial economy, a transformation which had demanded a 
change of terminology and where instable financial stock prices has come to 
represent economic stability.  

Chapter eight discusses the paradoxical consequences of my findings with 
respect to the insider trading regulation, economic theory and the economy.  
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CHAPTER 2 

Formality: The insider regulation 
 
 
 
 
 
 
 

The existence of insider trading laws 
 
The formal technical content and administration of the restriction of 

insiders’ trade vary to a certain extent between countries, but its core is the 
same: 
 
 

Although the insider regulations vary between countries, its core is always the 
importance of the public trust in the securities markets. The protection of 
outsiders from insiders is an important factor of the trust. By establishing a 
public trust, a high level of private stock ownership can be reached (Frii 1998, 
p. 1).43 

 
 

This book concerns the “trust/confidence part” which is the common 
denominator of all insider trading regulations and that which is to be achieved 
with the help of the insider regulation, in other words, the productive side of the 
insider regulation: a high level of private ownership; a speculative economy, as 
well as—or even rather—that which it is meant to be reduced (illegal insider 
trading). The various technical contents of the various insider regulations, such as 
the various types of sanctions, are in this study, for this reason, not as relevant. 
However, a short description is always helpful in order to get a general idea of 
the content and extent of this regulation.  

“Today, 100 percent of developed countries have insider trading laws on 
their books, but only 80 percent of the emerging markets. Before 1990, the 

                                                 
43 ”Även om regleringen av insiderbrott således varierar mellan världens länder, så är dess kärna alltid 
betydelsen av allmänhetens förtroende för värdepappersmarkanden. Skyddet för outsiders mot 
insiders är viktig faktor för upprättandet av detta förtroende. Genom upprättandet av allmänhetens 
förtroende kan en hög andel privat ägande på börsen uppnås.” 
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respective numbers were 55 percent and 39 percent” (Bhattacharya and Daouk 
2002, p. 10). 103 countries had stock markets in 1998, and 22 of them are by 
Bhattacharya and Daouk classified as developed markets and 81 as emerging. 
Bhattacharya and Daouk’s study is a survey of the existence and the 
enforcement of insider trading laws around the world based on examinations of 
when the first prosecution took place. The ages of the stock markets range 
from a few years (1998 in Tanzania) to hundreds of years (1585 in Germany). 
The median year of establishment is 1953 (2002, p. 9). In developed countries, the 
median year is 1859, while the median year in emerging markets is 1973. The 
number of listed firms ranged from 2 (in Macedonia in 1997) to 5843 (in India 
in 1997). The median number of listed firms was 128. Stock markets in the 
developed countries had a median number of 249 listed firms, whereas stock 
markets in emerging economies had a median number of 85 listed firms. Their 
study reveals that insider trading laws exist in 87 of the 103 stock markets, but 
that enforcement, as evident in prosecutions, had taken place in only 38 of 
them. Before 1990, the respective numbers where 34 and 9. 

 
 

Example of content: The Swedish regulation 
 
Insider trading was prohibited and made into a criminal offence in Sweden 

for the first time in 1985. The prohibition was reinforced by new laws in 1991, 
2000 and 2005, and adjusted 1997, 2004 (we will get back to these details later 
on). The current insider regulation is called the “Market Abuse Penal Act” 
(Marknadsmissbrukslagen) (2005:377), which in 1 June 2005 due to the EEC-
directive 2003/6/EG (2273/2003 of 22 December 2003) replaced the prior 
“Insider Penal Act” (Insiderstrafflagen) (2000:1086). The current law consists 
of three parts: 

(1) A prohibition on trading: It is prohibited to deal in financial instruments 
on the securities market on the basis of information which is not public 
knowledge. Insider information is information about an undisclosed or else not 
publicly known circumstance expected to/meant to44 essentially affect the price 
on a financial instrument. This prohibition applies to all persons. Financial 
instruments are equated with subscription rights, options, convertibles, debt 
instruments linked with warrants for new shares, participating debt 
instruments, stock options and stock futures. 

(2) A prohibition on unauthorized disclosure of insider information (tipping). It is 
prohibited to disclose inside information which is liable to materially influence 
the price of financial instruments. This prohibition applies to persons who have 

                                                 
44 “ägnat att” 
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employment, assignments or other positions which normally involve access to 
insider information. The prohibition applies also to anyone who receives 
insider information about a company in which he or she holds shares. 

(3) A prohibition on improper influence on share prices: It is prohibited to 
manipulate market prices. An example is trade with oneself in order to increase 
the price of a security. In addition, there is a reporting obligation.  

Then there is also the Act concerning Reporting Obligations for Certain Holdings 
of Financial Instruments (2000:1087). Persons who are holding an insider position 
must report to Finansinspektionen (FI) in writing shareholdings and other 
financial instruments in the company held by them personally and by closely 
affiliated natural and legal persons, as well as changes in such holdings. 
Notification of shareholdings or changes in shareholdings must be received by 
Finansinspektionen within five days. Finansinspektionen keep a register of 
persons with insider status in listed companies, and the companies are obliged 
to notify Finansinspektionen of persons who have insider status. This 
information of insider holding is published in the Insider List. Delays in 
reporting incurs a charge corresponding to 10% of the amount concerned, but 
not less than SEK 15,000 and not more than SEK 350,000 (per transaction). 

Most countries have criminalized insider trading (cf. Frii 1998), but some 
have only- or also, administrative regimes dealing with market abuse. The 
Swedish sanctions are imprisonment of up to four years and a forfeit of the 
money earned. The governments in the US, France, Spain and Hong Kong deal 
with insider dealing in a civil or administrative manner, and the US and Spain 
deal also with active market manipulation in this way.45 Greece and Portugal have 
mainly administrative sanctions, Norway have criminalization, England both. In 
the United States, there are no provisions in the securities laws which actually 
explicitly prohibit insider trading (except rule 14e-3 which specifically prohibits 
insider trading in cases of tender offer situations). Instead, case law has 
established that both insider trading and tipping are prohibited by section 10(b) 
and rule 10b-5, and this is on basis that insider trading involves some sort of 
deception, whether directed toward the corporation whose confidential 
information is improperly used, toward the other party to the transaction who 
does not know the relevant information or toward the person from whom the 
information was obtained (I will come back to this through out the book). The 
bourse police, SEC, may bring civil court proceedings against any person 
seeking an embargo and discharge of any profit made by reason of breach of 
the securities laws. In the same set of proceedings, the SEC can also seek 

                                                 
45 The following data on sanctions is taken from the English Financial Services Authority: Market 
abuse, Part 1: Consultation on a draft Code of Market Conduct (1998) 
http://www.fsa.gov.uk/pubs/cp/cp10.pdf if not otherwise is stated.  
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monetary penalties. For insider trading, a penalty of up to 3 times the profit 
made or loss avoided can be imposed. 

In France, insider dealing is a criminal offence, and in addition, administrative 
sanctions can be imposed under a separate regime enforced by the French 
financial supervisory agency (COB). If regulation is breached, the COB may 
through administrative proceedings impose a fine of up to FF10 million or 10 
times the amount of any profit made. It may also publish its decision (and 
usually does). 

In Spain, breach of either the insider dealing or market manipulation 
provision is a very serious offence under article 99 of the Securities Market 
Law. The breaches are enforced under an administrative procedure by CNMV, 
the Spanish regulator. Penalty is imposed by the Minister of the Economy to 
whom the CNMV makes a recommendation. The penalty can be one to five 
times the profit made by the breach; up to 5 percent of the perpetrator’s 
financial resources; up to 5 % of the money used to perpetrate the breach or up 
to 50 million pesetas. 

Insider trading in Hong Kong is dealt with by a civil regime under the 
Securities (Insider Dealing) Ordinance. The Insider Dealing Tribunal has 
considerable powers at its disposal. The Tribunal may make any or all of the 
following orders: disqualify an insider dealer from acting as a liquidator, 
receiver or manager of the property of a listed company or any other specified 
company, or in any way being concerned with or taking part in the 
management of a listed company or any other specified company for a period 
of up to 5 years; order the insider dealer to pay the Government an amount not 
exceeding the amount of any profit made or loss avoided by that person as a 
result of the insider dealing; impose a penalty of an amount not exceeding 3 
times the amount of any profits made or loss avoided; order any part of the 
Tribunal’s inquiry costs to be paid by the insider dealer. A convicted insider 
dealer is liable to pay a fine up to level 5 on the standard scale or to 
imprisonment for a term not exceeding six months or both; or on conviction 
on indictment, to a fine or to imprisonment for a term not exceeding seven 
years or both.46  

The criminal sanctions in Australia provide for imprisonment of up to five 
years and a maximum fine of 300 000 AUS dollars for individuals and 
1 000 000 for companies. 

                                                 
46 http://www.fsc.gi/download/adobe/insider.pdf 
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 CHAPTER 3 

Method: Genealogy – Justice to Come 
 

 
 

The law as such can be deconstructed and has to be deconstructed. That is 
the condition of historicity, revolution, moral, ethics and progress.  

But justice is not law. Justice is what gives us the impulse, the drive, or the 
movement to improve the law, that is, to deconstruct the law.  

Without a call for justice we would not have any interest in deconstructing 
the law. 

 
Jacques Derrida, “The mystical foundation of authority” 

 
 
 

Problematic methods 
 

About the juridical methods 
 

During my investigation of the insider regulation I tried to find the 
reasons as to why the Swedish legal researchers, as opposed to the American, 
and as opposed to me, have so seemingly uncritically accepted the insider 
regulation. There are as far as I have seen only two critical inquiries with the 
aim to look into and question the fundamental ground(s) of the insider 
regulation as such, both are American studies; Manne’s Insider trading and the 
Stock Market (1966) and Bainbridge’s The Law and Economics of Insider Trading: A 
Comprehensive Primer (2001). Löfmarck (1988) accounts for the grounds too, and 
is, like Bainbridge, somewhat critical of a special regulation, but her aim is to 
study the American insider regulation and to provide suggestions for how to 
regulate this kind of trade in Sweden, and as such, it is not like the other two, 
an examination which includes a reference to the obscure political agenda with 
respect to the grounds of the criminalization. Nilsson’s (1994) aim is merely to 
describe the insider regulation and its Swedish history and the arguments for and 
against the regulation is for him more of a formal question. Frii (1998) provides 
us with a quite detailed analysis into the grounds of a criminalization of insider 
trading as opposed to mere administrative sanctions. Wesser (2001) describes 
how, Finansinspektionen (FI), the Swedish Financial Supervisory Authority, deals 
with insider trading investigations and the relationship between the insider 
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regulation and financial regulations in general. These Swedish investigations do 
not question the regulation as such, the grounds for a prohibition (the 
immorality of insider trading) is taken for granted, and Manne’s critical inquiry 
into the lack of a logical rationale for a ban full stop is dismissed as rarity or 
curiosity. 47 Rundfelt (1984; 1989) questions the necessity of a regulation on the 
basis that it is uncertain whether or not insider trading would destroy the public 
confidence, but does not question the political motives, Rundfelt also accepts 
and departs from the underlying assumptions about ‘market efficiency’. These 
studies seems to have “everything” except for the alternative “scientific tools” 
(theories) needed to go beyond economic rationale and theory. 

So, after reading a critical dissertation about the grounds of contract law: 
“Varandra som vänner och fiender. En idékritisk undersökning om kontraktet och dess 
grund” (2004), I contacted the author, Sacharias Votinius, for information about 
some more critical literature with respect to Swedish laws and law making. His 
answer was that to his knowledge there is none (!). A juridical doctoral 
candidate confirmed this. So, even though there might be the odd critical 
researcher, there is no critical tradition in Sweden which examines the grounds 
and takes the social context, political forces and strategies by all sorts of 
participants (political agencies, market actors, law makers, academics etc) into 
account. It seems to me that the consequence is that specific laws are not 
unconditionally scrutinized by legal researchers. One important reason behind this 
situation is the descriptive positivism which dominates the western jurisprudence; a 
method which allows only a “scratch on the surface of things” (Alvesson and 
Sköldberg 1994). “[T]he tradition of positive law falls short of critical reasoning 
and questionings. It prescribes that we judge the conformity of the means to 
the law” (Derrida 1992, p. 32). 
 
 

Problematic “objective” ambitions 
 
The Swedish juridical tradition is strongly influenced by “Uppsalaskolan”, 

a tradition which builds its legitimacy on the positivistic philosophical postulate 
and ideal of “value-neutral objectivity”. It was the philosopher Axel 
Hägerström who set the juridical standard and mission according to a 
“dogmatic empiricism” (Votinius 2004). Hägerström denied the existence of 
objective “human rights”, “human volition”, “duties” and “promises”; called 
them “private fantasies”, and as such, banned them from the legal scientific 
thought (Votinius 2004, p. 217). Legal scholars should, according to him, leave 
the moral questions concerning law making to the politicians, and instead limit 

                                                 
47 ”Detta originalverk for numera anses vara en raritet.” (Frii 1998, p. 15) 
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themselves to assist the practitioners by attempting to decide the correct 
content of existent law with the help of old legal sources. In this tradition, 
references to moral and ethical bases mean surrender. Löfmarck’s book expresses 
this tradition: 
 
 

What then, is wrongful in this context? Are we not, as often is the case when it 
comes to what we usually call economic crimes, outside all objective grounds, 
on a swamp of opinions of more or less political nature? Words such as 
‘wrongful’ ‘inappropriate’ and ‘disloyal’ are usually employed when objective 
arguments are missing and we are forced to capture some kind of moral/ethical basis for 
judgment (Löfmarck 1988, p. 35, my translation and italics).48 

 
 

Löfmarck’s critical remarks are certainly motivated; however, in this 
pragmatic tradition, they are not followed up. Nilsson (1994) reveals the same 
pragmatic attitude which exposes a reality where the economic (read: objective) 
rationale is a more legitimate official ground and tool for laws, than moral values. 
 
 

The explicit purpose seems to suggest that the main goal of the insider 
regulation is to protect the market efficiency and thereby also its position as a 
source of risk capital. However, I want to bring into question if the purpose 
really is to protect the market efficiency. My impression is that the legislator is 
attempting to justify a moral position against insider trading by using more 
rational reasons for the prohibition. […] So, my opinion is that the legislator is 
using economic rationales as a pretext to motivate a prohibition which in 
practice is enacted on moral grounds (Nilsson 1994, p. 35).49 

 
 

The modern way of thinking about law is, according to Votinius (2004), 
dominated by a utilitarian economic rationale, which rends it is meaningless to 
discuss and problematize the morality inherent in law. The role of philosophy is 
                                                 
48 ”Vad är då orättmätigt i detta sammanhang? Befinner man sig inte, som så ofta när det gäller 
reglering inom vad som brukar kallas ekonomisks brottslighet, utanför alla sakliga hållpunkter, på ett 
gungfly av tyckanden av mer eller mindre politisk art? Ord som orättmätigt, otillbörligt och illojalt 
brukar användas när de sakliga argumenten tryter och man tvingas tillgripa någon form av 
moralisk/etisk bedömningsgrund.” 
49 ”Det uttalade syftet verkar tyda på att det huvudsakliga målet med insiderlagen är att värna om 
marknadens effektivitet och därmed även dess ställning som finansieringskälla. Jag vill emellertid 
ifrågasätta om värnandet av markandens effektivitet är det egenliga syftet bakom förbudet mot 
insiderhandel in insiderlagen. Mitt intryck är att lagstiftaren  försöker rättfärdiga ett moraliskt 
ställningstagande mot insiderhandel, genom att anföra mer rationella (läs economiska) skäl för att 
förbjuda insiderhandel. [...] Enligt min uppfattning använder alltså lagstiftaren ekonomiska skäl som 
förevändning för att motivera ett förbud mot insiderhandel som egentligen införs på moraliska 
grunder.”  
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here to clarify the meaning of statements, which is also the method of 
verification. Language and concepts are according to this ambition only a 
matter of getting the “correct” meaning by agreeing upon clear and 
unambiguous definitions; definitions that are treated as if they are independent of 
and unaffected by our subjective judgements and sentiments as well as by our 
historical and social contexts and political forces and desires. The classical 
philosophical question about what is just in law has been demarcated as a non-
issue (Votinius 2004). 

The consequence of this approach, the “traditional juridical method”, is 
that critical inquires into the grounds of moral distinctions; the questioning of 
the basis of (a specific) law, have become taboo (Votinius 2004, p. 48). Since 
morals and ethics in our “pragmatic country”  must hide behind economic 
rationales (Votinius 2004), the juridical researchers lack the adequate research 
tools and research climate for digging deeper into the grounds of the insider 
regulation, although they have themselves pointed out several puzzling factors 
that needs to be fully explored, for example, that the insider regulation is not 
derived from existent law and therefore has not evolved in a “lawful way” 
(Torpman 2002), but has a complex and unique origin(s) of its own (see for 
example Löfmarck 1988). 

Votinius notes in his book that logical positivism was the leading 
philosophy of all science until 1950s, and that this “nihilistic realism and 
pragmatism” is still going strong in Scandinavia (Votinius 2004, p. 46; cf. Von 
Wright 1965). This is according to him a democratic problem. I agree, since it 
means that the “wills” and “wants” of legislative authority are not sufficiently 
inquired into by legal scholars; the experts on law and order. 

 
 
 

About the financial methods 
  
This problem concerns also the financial scholars, the other category of 

academic scholars who have taken an interest in the insider regulation. I used to 
be one of those, and know that the researchers of the financial markets are 
most often confined to the study of “objective” price movements which is 
treated as evidence, and from which general conclusions about ‘cost efficiency’, 
‘market efficiency’ and ‘allocational efficiency’ are drawn; the price mechanisms are 
treated as natural phenomena independent of the touch of the human hand (cf. 
Statman 1999). The hope is that rigorously controlled methods, built on 
induction and deduction, and often mathematical calculation, will guarantee the 
obtaining of those “value neutral” objective empirical data, in our case, “social 
facts” which are what they are, independent of the individual consciousness (of 
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the researcher) and his methods (Alvesson and Sköldberg 1994). The research 
result is thereafter seen as unambiguous representations of the objective reality. 

The studies of insider trading are dominated by the use of essentially two 
different methods (Pettit and Venkatesh, 1995). First, there is the so called 
‘event study’ which measures the effect of the insider regulation on efficiency 
by measuring stock price movement before and after an event (i.e. release of 
new information, or a trading stop), (see for example Kaestner and Liu 1996; 
Meulbroek 1992; Givonly and Palmon 1995; Jarrel and Paulsen 1989; Keown 
and Pinkerton 1981; Udupa 1996), and then there are the studies which 
examines the officially registered insider trading and measure their (most often 
abnormal) return over a longer period of time (Jaffe 1974; Seyhun 1986; Rozeff 
and Zaman 1988; Pettit and Venkatesh 1995). Both of these kinds of research 
methods are focused on the effects of the insider regulation on market efficiency, 
and the results are then used in answering the question whether or not this sort 
of trade should or should not be regulated. 

My first encounter with the insider regulation was in 1998 when I for my 
candidate thesis made an event study to see if the Swedish insider regulation 
(1990: 1342) had the intended effect in deterring illegal information leakage that 
it was meant to have (Sjödin 1999a). I examined the price movements of 54 
shares 9 days before the trade for various reasons was stopped, and compared 
those price movements with the movement of a general index for the same 
period. My hypothesis was: H0: AR ≤ 0 and H1: AR > 0 where AR stands for 
abnormal return (i.e. abnormal price increase/decrease) which in my case 
signified illegal insider leakage or trading. H0 means that there has been no 
abnormal return and thus no information leakage or insider trading, while H1 
means the opposite. 

I found that it had been an unnatural high amount of trade and large price 
changes before the trade had been stopped, on average + 4.79% abnormal 
return in comparison to the general index. And on the basis of my a priori 
premises, I drew the logical conclusion that insiders do leak information, or 
trade themselves. The results were then compared to the results of a similar 
study which was made before the implementation of the then new insider 
regulation (1990: 1342) by De Ridder (1990). The comparison to De Ridder’s 
study showed that the information leakage had increased since the time when 
he made his study, so I drew the additional conclusion that the insider 
regulation had been ineffective in deterring illegal information leakage. 

My study was based on financial theories about market efficiency and 
financial methods; logically chosen and standardized hypotheses, empirical 
observations from which I drew my generalizations, the market model, and t-
test. But after the results were reported on the TV-program “A-ekonomi” and in 
a morning paper (DN) (showing how hot the subject is), the study was 
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criticized on the basis that the large price changes before the stops could 
depend on other things than illegal information leakage, such as analyses in the 
business papers. It was also said that my conclusions were too bold with 
respect to the relatively “small” sample of stocks (n = 54)50, and that the 
particular period of time that I had examined might have been an extremely 
volatile period. The critics may of course all have been right. The “evidence” 
from these studies is ambiguous since the question of why stock prices have 
moved in a certain direction is a matter of opinion. For example, where Keown 
and Pinkerton (1981) concluded, like me, that the unusual stock price 
movement was an effect of illegal insider trading, Jarrel and Poulsen (1989) 
argued that “their” abnormal return was an effect of mass media’s speculation. 
An event study of stock exchange trade can show only that the amount of trade 
and the stock prices have changed and how much; why this is so is a matter of 
opinion, in other words—of premises. “Luckily” for me, in this kind of study, 
you fall back on your “evidence” and on that which you have a priori set out to 
test. And my “evidence was what it was”—undeniable “abnormal” price 
changes.  

However, I was most unsatisfied with the limited scope of my study; it had 
raised far more questions than it had answered. Other kinds of information—
things that I had heard about from my stock exchange speculating student 
friends—could not be discussed. What troubled me most of all was that the 
insider regulation did not seem to make sense the way it was legitimized. The 
third argument against regulation, argument (c) about how insider trading 
increases the market efficiency by communicating the new information and 
thus making the prices correct sooner, bothered me. Having an economist’s 
education, I found it reasonable; since the economic theory teaches us that 
more accurate information is always better than less (cf. Fama 1970; Stiglitz 
1993). And the sooner we get information, the better, since correct information 
decreases the risk of making the wrong and thus inefficient decision... but I 
quickly pushed these thoughts out of my mind, and instead thought indignantly 
to my self, “ yeah, the insiders  would really like that, wouldn’t they?” 

 ‘Trust’ and “fairness” concern strong and value laden questions, the 
words speak to our feelings, and more than anything, I intuitively felt that 
insider trading was immoral. In fact, I thought that I had never seen a clearer 
case of something so truly unfair. The prohibition of the insider trading seemed 

                                                 
50 …this although the standard normal distribution demands a sample population of only 30 or more: 
n ≥ 30 for statistical inference. Large sample sizes n ≥ 30 enable us to employ the central limit 
theorem and to use the normal distribution in our hypothesis test. If the sample size is small, less 
than 30, we must adjust our tests. One way of doing this is to use the t-test in the place of the normal 
distribution. The t-distribution is commonly known as being a suitable statistical tool for measuring 
stock price movement (Lee 1993).  
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very motivated, regardless of logical explanations. And this is where I stopped 
questioning the regulation, stopped thinking, consciously. The truth is that I, 
because of “moral revulsion”, just like many others, did not want to see 
anything that would speak against a prohibition. However, at the back of my 
mind was the nagging thought that the insider regulation was absurd. I thought 
of how impossible it must be to catch insider criminals in practice. I thought 
that it must be very hard to detect the crime; that the insiders surely must be 
able to trade through somebody else, a friend for example, and that nobody 
would ever find out, and even if they did—be able to prove it. Nobody knows 
the extent of the illegal insider trading, but it is believed to be frequent 
occurring and according to some, more of a rule than an exception (Wesser 
2001; Sandeberg 2002). According to Wesser (2001), illegal spreading of insider 
information should by judging from the amount of initiated investigations be 
seen as part of- rather than an exception to the corporate culture. Moreover, 
“there is a collective acceptance among financial market actors of a certain 
amount of illegal and morally dubious behaviour that has to be covered up” 
(Hasselström, 2003, p. 152). It is after all not the corporations themselves that 
have advanced the insider trading legislation, but rather, the governmental 
agencies and (at least in the US) the financial branch itself (Bainbridge 2001). 
All this is problematic when it, according to Stamp and Welsh, in practice “is 
clear that a number of jurisdictions are either not interested in, or are not 
prepared to devote the necessary resources to implementing their insider 
dealing legislation” (Stamp and Welsh (1996, p. x) quoted in Bhattacharya and 
Daouk, 2002, p. 1). 

I expressed my doubts about the efficiency of the insider regulation to Jan 
Green, an investigating police officer at Finansinspektionen (FI), the Swedish 
Financial Supervisory Agency, whom I interviewed in April 1998 for my 
candidate thesis. However, despite the discouraging indications accounted for 
above, Green did not agree with me, instead, he maintained that the regulation 
indeed was efficient. He said that since convicted insiders are disgraced within 
the business field, they might very well loose their jobs and not be able to get 
another in their life time since nobody wants to be associated with illegal 
insider trading, and Green believed that this was enough to put them off. In a 
way, he pointed to some kind of “symbolic value”, since all that comes out of a 
law which hardly ever manages to prosecute let alone convict somebody, is diffuse 
and perhaps only symbolic. However, I could not, at that time, see that the fear 
of a possible disgrace would be enough to stop insiders from profiting on their 
superior knowledge. I thought of Erik Spenser who “bounced back” only 10 
years after his disgraceful retreat from the business arena due to some dubious 
property speculations in the late 1980s. It still made no sense to me, and 
eventually, I pushed the whole thing at the back of my mind.  
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The thought came to me, two years later, in 2000, when I had started my 
research education and took up the investigation again (the result of which is 
this book). It happened when one of my doctoral colleagues in repeating 
argument (c) above said that he was of the opinion that we should abolish the 
insider regulation since it reduces the informational market efficiency and 
therefore increases the demanded risk premiums. On reminding me of that 
very argument; it dawned on me—that which I before did not want to see 
(which nevertheless is no guarantee that it is more true now)—on my way 
home that day, that the regulation by withholding or delaying the use—and 
thereby communication—of facts, is prolonging uncertainty, and therefore creates an 
uncertainty that would not have been there if it was not for the prohibition, and 
that the insider regulation therefore in practice is creating risks. Since I was a 
trained positivist, who sees “only” that the economy is about reducing already 
existent risks created by nature, it was a big revelation.51 From my then limited 
perspective, I had to ask myself, if it is not our own economic system and laws 
that are creating the very same risks that we economists afterwards are spending 
our time trying to minimize with the help of all kinds of probability models? I 
had to take a closer and more critical look at the financial methods, the financial 
assumptions with respect to market efficiency and statistical probability science.  
 
 

Financial method 1: the problem of (only) examining official data 
 

The seemingly inefficiency of the insider regulation is the reason why 
“Bhattacharya and Daouk (2002) asked “whether the existence and 
enforcement of insider trading laws matter”. The question is according to 
Bhattacharya and Daouk (2002), answered by examining “whether prohibitions 
against insider trading affect the cost of equity”. To find this out, Bhattacharya 
and Daouk used four different statistical approaches. The first method measures 
mean returns, turnover, and volatility in all stock markets in the world five 
years before the introduction of insider trading laws and five years afterwards. 
The method is repeated around the date of the first prosecution. The second 
approach uses an international asset pricing factor model which allows for 
partial integration of a country’s data to the world equity markets. The third 
approach uses changes in dividend yields as a decisive factor to explain changes 
in the cost of equity. The fourth approach uses the countries’ risk forecasts in 
predicting the expected equity returns. 52  Their conclusion is that insider 
                                                 
51 My collage changed opinion shortly afterwards and did not want to take credit for his involvement 
in my revelation.  
52 Credit ratings are according to the authors a good proxy for anticipated risk exposure, and a 
country’s credit rating is therefore believed to predict both expected returns and volatility. Erb, 
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trading enforcement is associated with a significant decrease of the cost of equity, but 
“more importantly, we find that the mere existence of insider trading 
regulations does not affect the cost of equity” (p. 4).  This might be because the 
“existence of insider trading laws without their enforcement – as proxied by a 
prosecution – does not deter insiders” (p. 6). Thus, according to these authors, 
insider trading laws have a positive effect (decrease of the cost of equity) only 
when there has been an actual enforcement, while the legislation as such and the 
so called symbolic value, have no significant effect on the cost of equity.  

However, having said that, the authors stress that “although we would like 
to stress our finding of a reduction in the cost of equity that is associated with 
the enforcement of insider trading laws, our point estimates should not be 
over-emphasized” (p. 5). One reason for this is because the enforcement of 
insider trading laws is difficult to measure, and because the study considers only 
the date of the first prosecution since it is “extremely difficult to obtain data on 
any prosecution”:   

 
 
In an earlier paper, which focused on insider trading in just one country, we could not 
get this data from the country’s regulators even after a year of repeated requests. In 
this paper, as we were acutely sensitive of the fact that responses were more likely 
from countries that had enforced insider trading laws which would lead to a severe 
selection bias in our results, we had to obtain information from every country that had 
a stock market. So we simply asked the regulators about the first prosecution cases. 
After one year, and sometimes as many as five reminders, we obtained this 
information from all the 103 countries (p. 6). 

 
 

Another reason why the authors are reluctant to impose causality is 
because they believe that their estimates of the reduction in equity costs in 
association with enforcement of insider trading laws may be too high; this is 
because the positive effect on the cost of equity is connected to the country’s 
credit ratings.  

 
 
The reason for our reluctance to attribute causality is our finding that the first insider 
trading enforcement action is also related to an increase in country credit ratings. As there is no 
reason to suspect that these two variables are directly linked, we believe that these two 

                                                                                                                                                  
Harvey and Viskanta (1996) argue that it might be better to use this risk measure since it is not 
directly associated with the stock market. Bhattacharya and Daouk continues: “This approach has 
another advantage: as there are many more countries for which we have data on ratings than 
countries for which we have data on stock market returns, our sample size is roughly doubled from 
55 to 97. The disadvantage of this approach is that it uses survey data as independent variable, and 
survey data, where people do not put their money where their mouths are, may have their own 
biases” (p. 20-21).  
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variables are correlated with an unobservable causal variable – the attractiveness of the stock 
market to outside investors (p. 23, my italics). 
 
 
Thus, it is likely that the existence and enforcement of insider trading laws 

increase the countries’ credit rating (which lowers the capital cost) because 
effective insider trading laws are assumed to increase the attractiveness of the 
stock market to outside investors. However, this is not something which can be 
established within the scope of this kind of study. The question remains, does 
the insider trading law matter? Bainbridge (2000) noted that serious empirical 
research on insider trading is hindered by the subject’s illegality:  

 
 
The only source of data concerning legal traders are the trading reports filed by 
corporate insiders, and it is unlikely that managers will willingly report their 
violations. Even if they do, it is improbable that managers are the only insiders 
(p. 3).  
 
 
The insider lists provides no information about tipping. There is simply no 

way of getting answers by only examining official data such as stock price 
movement and cost of equity, as was just shown, the effect of insider trading 
and insider trading laws on cost of equity is hard if not impossible to measure. 
Bhattacharya and Daouk, however, classically and ineffectively demarcate their 
study heavily: “Considering the richness and complexity of issues involved in 
the debate on insider trading – historical, cultural, economic, legal – this paper, 
by choice, restricts its attention to one key economic aspect: cost of equity” (p. 
2).  

 
 

Financial method 2: Too simple assumptions 
 

Economics, it is said, “is concerned with choice in the face of scarcity” 
(Stiglitz, 1993, p 84).  The whole point with economics is to household with 
and allocate scarce resources. This is why economic theories are concerned with 
cost efficient rationality; efficient markets, efficient companies with efficient 
prices on products and services, as well as efficient wages. In order to produce 
as “efficient” as possible today, the producers need to be pressured by 
competition or else they will produce inefficiently or/and charge too much. 
When a branch is making “abnormal returns”, judged as “inefficient returns”, 
competitors will enter the market and compete away those abnormal returns. 
The ideal market therefore needs many sellers and buyers, in fact so many, that no 
single market actor can affect the price: “In perfect competition, each firm is a 
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price taker, which simply means that it cannot influence the market price, it 
must accept the price” (Stiglitz 1993, p. 30). And this—the most efficient 
price—is called ‘the equilibrium price’. Thus, the idea is that when “the forces 
of supply and demand are permitted to operate freely, price measures scarcity” 
(Stiglitz, 1993, p. 84). 

In this ideal economy, the “efficient economy”, all buyers and sellers have 
perfect information regarding the product, its price, attributes and quality, and 
regarding the worker and his skills. If the price due to inefficient production is 
too high in relation to what other companies charge for the same product, the 
company is forced to lower the price via more efficient production or face 
bankruptcy since perfectly informed and rational buyers choose the company 
that offers the lowest price for the homogeneous product. Most inefficiency 
problems in organizations are linked to the problem of imperfect and costly 
information 
 
 

If information were perfect—complete and accurate—problems of how to 
allocate resources would be relatively easy to resolve. If consumers had perfect 
information, they would know the prices of each seller’s products, all the 
characteristics of each product, and thus whether a price was lower because the 
product were shoddier or simply because it was a better deal. Firms would 
know precisely what skills of every employee were, so that each could be 
assigned to an appropriate job. But information is imperfect—less than 
complete and accurate—and costly to acquire (Stiglitz 1993, p. 82). 

 
 

According to Stiglitz, if all decision makers had perfect information 
concerning the consequences of their decisions, decision making would be a 
relatively easy matter, but they have imperfect and often contradicting 
information, and different decision makers come to different conclusions about 
the desirable of a project; these “information problems are at the core of 
understanding how economics and economic organizations function” (Stiglitz 
1993, p. 82). 

Stiglitz reasoning about “perfect information” makes sense, intuitively, it 
seems logical, but notice that it is not the financial instruments he is talking 
about; he is thinking of something else than financial instruments. Stiglitz 
examples concern the problem of imperfect information with respect to human 
beings (employees) and physical products with specific qualities and 
characteristics, physical things. This while the financial “market efficiency” 
concerns quick assimilation of information about no-thing; immaterial 
information, not about some material product with physical qualities, but quick 
assimilation of information about immaterial information. This theory and 
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underlying assumptions has nevertheless been transported and adjusted to the 
financial markets. 

As stated in the opening chapter, modern finance recognizes three 
dimensions of “market efficiency”: (1) informational, (2) allocational, and (3) 
liquidity efficiency” (Frankfurther and McGoun 1999, p. 160). The informativness 
of a firm’s stock price is said to be relevant for the risk of investing in the firm, 
which is said to be an important factor in determining demand for it (Hu and Noe 
1997). Liquidity is an indicator of the ability to sell quickly and this too can 
influence attractiveness to potential buyers, and “plenty of buyers” is a decisive 
factor for an efficient market. The existence of “plenty of investors” is seen 
also as a guarantee for an efficient allocation of capital, since plenty of evaluating 
buyers is believed to make sure that the capital is invested where it is best 
needed. “Plenty of investors” is finally seen to lower the cost of a firm’s capital, 
which is assumed to affect the future development as it measures the firm’s 
capability to raise new capital for new investments (cf. Hu and Noe 1997). 
Financial ‘market efficiency’ has according to financial behaviourist Statman 
(1999) at least two more specific meanings. One is that investors cannot 
systematically beat the market and the other is that the security prices are rational.  

 In economic theory, rationality simply means the ability to consistently 
order preferences. Emotional sentiments are legitimate inputs into the expected 
utilities by which the preferences are ordered. However, in financial theory, 
emotions are ruled out. “Irrational behaviour” is recognized as actions 
influenced by emotional sentiments which lead to flawed judgments, but is 
given a very marginal significance (Statman 1999). Emotion cannot enter into 
the utility of return, because it concerns only pure money.  Only return and risk 
matter. Emotion does enter into risk, but it enters in the choice of proportions 
of the risky and risk-free portfolios to hold. Risk is supposedly objective, but 
the choice of how much risk to bear is personal. 

 So, “rational individuals” give us “rational prices” that reflect “only 
utilitarian characteristics, such as risk, and not value-expressive characteristics, 
such as sentiment”, which in turn is assumed to gives us also rational (enough) 
market mechanisms (Statman 1999, p. 18). The rational individual behaviour is 
to maximize utility and the rational firm maximizes profits. The rational 
agent/firm is linked to the rational prudent logic of “efficient use of scarce 
resources”, and every economic agent is assumed to behave in accordance with 
these assumptions (Thaler 1999, p. 12). The underlying reality is assumed to be 
that of enlightened self-interest (however defined). The “rational security price” 
is assumed to be the objective and correct price. The rational stock prices are thus 
assumed to be true and “clean”, free from subjective human sentiments and 
personal desires.  
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Freed of human sentiment, the “correct” price is assumed to mirror the 
value of the underlying fundamental assets perfectly. The relationship between 
the security price and the underlying fundamental assets is assumed to be what 
Rotman (1987) calls an iconic relationship; that is to say, the security price is 
assumed to mirror the value of the underlying asset according to a 1-1 relation. 
This is believed to occur when all available and relevant information is fully 
reflected in the stock price; when the market is efficient. There is thus assumed 
to be an “objective”; “correct”; “fundamental”; “intrinsic” value that a financial 
security “ought to have”.53  

Next, I will problematize two of these assumptions, firstly, the assumption 
that “perfect information” as described above by Stiglitz is idealistic for the 
financial markets, and secondly, the assumption that there exists an 
unambiguous 1-1 relationship between the security price and the intrinsic value 
of underlying of assets independent of the human mind, sentiments and hand; and 
thus independent of the use of mathematical probability methods in describing, 
understanding and explaining the financial markets.  

 
 

Fama’s problematical theoretical twist 
 

The second conclusion in my event study was that the result, despite the 
“unnatural” price changes (+ 4.79 %), was not significant enough to reject the 
underlying assumption that the stock market is efficient. However, this 
conclusion was made in a routine fashion, it was common practice, and I cannot 
say that I really knew what my “testimony” about the “market efficiency” was 
about. For one thing, I certainly did not know that “market efficiency” per se, 
because of the ‘joint-hypothesis problem’, is not even testable (Fama 1991, p. 
1575).  

Under the subtitle “D. Market Conditions Consistent with Efficiency” in his 
article “Efficient Capital Markets: A Review of Theory and Empirical work” (1970), 
Fama gives us the still prevailing general ideal and vision of financial market 
efficiency called “the efficient market model”. The hypothesis is that security 
prices at any point in time fully “reflect” all available information (Fama 1970, p. 
388). An efficient securities market is more specifically, according to Fama, a 
market “in which (i) there are no transaction costs in trading securities, (ii) all 
available information is costlessly available to all market participants, and (iii) all 
agree on the implications of current information for the current price and 
distributions of future prices of each security. In such a market, the current 
                                                 
53 The intrinsic value is believed to exist within the commodity or security paper (intrinsic), 
independent of the market actors’ evaluation and of the exchange. This is according to McGoun 
1997, an inheritance from Marx separation between use value and exchange value of a commodity. 
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price of a security obviously “fully reflects” all available information” (ibid. p. 
387), by which means that the stock prices mirror the values of the underlying 
fundamental assets perfectly. After stating these criteria, Fama makes a change 
in direction that, one could say, has cemented the market efficiency hypothesis 
by making it untouchable. This happens when he “takes back” what he has 
previously postulated without taking it back. 

Fama says that this kind of market “is, of course, not descriptive of 
markets met in practice” (Fama 1970, p. 387), and that “although the model 
stands up rather well to data, it is obviously an extreme null hypothesis. And, 
like any other extreme null hypothesis, we do not expect it to be literary true” 
(p. 388). Then he states somewhat vaguely that these conditions are “sufficient” 
for market efficiency but not “necessary”. They are not “necessary” because 
large transaction costs “that inhibit the flow of transactions do not in 
themselves imply that when transactions do take place, prices will not “fully 
reflect” available information” (p. 388). Similarly, the market may be efficient if 
“sufficient numbers” of investors have “ready access to available information”, 
and that “disagreement among investors about the implication of given 
information does not itself imply market inefficiency unless there are investors 
who can consistently make better evaluations of available information than are 
implicit in market prices” (p. 388).  

So, what is left of the ideal version: the initial “fully” and the “all”? Not 
much—as a matter of fact—nothing, except for the human vision of an assumed 
ideal, because either there really is “fully” and “all” or it is not—and if it is not 
“fully” and “all”, it must be something else, something ambiguous. But when 
“informational efficiency” is put forward in this way, clear indications of the 
opposite (anomalies) makes no threat to the established ideal—“perfect 
information” (as opposed to “ambiguous belief/speculation”). In other words, 
anomalies make no threat since “transactions costs”, “information not freely 
available to all investors”, and “disagreement among investors about the 
implications of given information” are not seen as “necessarily sources of 
market inefficiency”, but on the contrary, as “potential sources”, since “all 
three exist to some extent in real world markets”, and moreover, “measuring 
their effects on the process of price formation is, of course, the major goal of 
empirical work in this area” (p. 388). What does Fama mean when stating that 
the discrepancies from the hypothesis are “potential sources”? Sources as in 
“nourishment” for the financial research field, or sources as in “nourishment” 
for financial speculation? Probably both. 

The problem is the postulated “all”, or “perfect information”, because 
different information, or incomplete information, is the main foundational ground 
and driving power of these markets. Because if the security prices indeed did 
reflect all available information “instantaneously” and “fully” and all “rational” 
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investors would value it in an unbiased (rational) way, the financial markets 
would not exist. In fact, future markets where invented largely because the spot 
price of a commodity did not reveal all information, which left traders with 
different beliefs about the future price (Grossman and Stiglitz 1980). The market 
nourishes on differences in knowledge, beliefs and information, or else there will be 
no transactions, price movements and no profits made. This means also that 
the postulated ideals of “fully” and “instantly” with respect to the speed with 
which information reaches the security prices is not a very idealistic condition for 
these markets. The simplifications are too hefty; the discrepancy from the 
reality is too severe, in fact, Fama’s general underlying assumption and 
postulated ideal about market efficiency seems to be downright wrong. 

Grossman and Stiglitz (1980) points out that if financial prices always 
reflect all available information, nobody would earn anything from searching for 
information. They say that “[i]n general, trade takes place because trades differ 
in endowments, preferences or beliefs” (Grossman and Stiglitz 1980, p. 402), 
and “[s]ince one of the primary determinants of the size of markets is difference in 
beliefs, one might have conjectured that markets will be thin, in some sense, if 
almost all traders are either informed or uninformed” (ibid, my italics). A 
competitive equilibrium would, according to Grossman and Stiglitz, not exist if 
all information was costlessly available to all in the same time. There must be “an 
equilibrium degree of disequilibrium”, meaning that prices reflect the “information of 
informed individuals only partially, so that those who expend resources to 
obtain information do receive compensation” (1980, p. 393). They conclude 
that:  
 
 

The only way informed traders can earn a return on their activity of 
information gathering, is if they can use their information to take positions in 
the market which are “better” than the positions of uninformed traders. 
“Efficient Markets” theorists have claimed that “at any time prices fully reflect 
all available information” (see Eugene Fama, p. 383). If this were so then 
informed traders could not earn a return on their information. We showed that 
when the efficient market hypothesis is true and information is costly, competitive markets 
break down (Grossman and Stiglitz 1980, p. 404, my italics). 

 
 

That is to say; if all investors are either fully informed or completely 
uninformed, the trade would be thin. According to Grossman and Stiglitz, 
efficient market theorists seem to be unaware that costless information is not 
only a “sufficient” condition, but a necessary condition if the prices are to “fully 
reflect all available information”. This, in the same time as the “fully” and “all” 
is a “reducto ad absurdum”, since price systems and competitive markets are 
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important only when information is costly (1980, p. 404). As soon as there is a slight 
information imperfection of any kind Fama’s postulated, ideal, theory and 
model becomes untenable: 
 
 

Thus, we could argue as soon as the assumptions of the conventional perfect 
capital models are modified to allow even a slight amount of information 
imperfection and a slight cost of information, the traditional theory becomes 
untenable. […] There is a fundamental conflict between the efficiency with 
which markets spread information and the incentives to acquire information 
(Grossman and Stiglitz 1980, p. 405). 

 
 

Cothren (1982) objected to Grossman and Stiglitz position by pointing out 
that “certain theorems and comments of Grossman and Stiglitz do not 
necessary follow when an error in the specification of the informed trader’s 
demand function for the risky asset is corrected” (p. 873, my italics). However, 
Stiglitz and Grossman replied that Cothren’s assertion is false. This is because 
they did not posit any restraints on demand which made it into an independent 
variable. By allowing borrowing and short-selling they “neutralized” zero, the 
smallest amount of risky assets; demand does not become the problem. 
Moreover, their “goal was to show that when information is costly, a perfectly 
competitive equilibrium will not exist which completely transmits the informed 
traders’ information to uninformed traders” (1982, p. 875, my italics). It is 
according to them trivial in the context to focus on informed traders’ demand, 
they proved “a more interesting result, which is that even in the absence of 
constraints on borrowing or short sales, markets cannot be fully arbitraged, 
when information about the arbitrage opportunity is costly” (p. 875). While 
Cothren looks at demand of the individual informed trader, Grossman and 
Stiglitz, look at what is possible. These are entirely different levels of inquiry. 
Whereas the latter looks at the underlying assumption, the ‘demand’ is a 
question only of the informed traders’ individual “wills” and “wants”.    

The standard financial models of asset markets, which predict that 
participants will trade very little, the reason is that in a world where everyone is 
rational and everyone knows this, one investor who is buying will wonder what 
information the other has since he wants to sell (Thaler 1999, p. 14). Likewise, 
in a rational world, prices change only when news arrives (Thaler 1999). 
However, there is plenty of empirical studies that supports Grossman and 
Stiglitz’ line of thought, not at least within the field of Behavioural Finance, where 
it has been pointed out that markets are both more active and more volatile (as 
shown mathematically by Shiller 1981) than standard finance can account for 
(Statman 1999; Thaler 1999). The field of Behavioral Finance has pointed to 
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the importance of the existence of the so called “noise traders” and has shown 
also that investors both “overreact” and “underreact” with respect to new 
information and thus behave “irrationally” (Thaler 1999, p. 12). “Investors 
want three things from markets: liquidity, liquidity and liquidity” (Handa and 
Schwarz quoted in Niemeyer FI 2001: 8, p. 19). This means plenty of 
transactions. The financial markets are, as Keynes (1964) pointed out, focused 
on- and organized to achieve high liquid and are therefore characterised by 
instability, that is, by unstable stock prices (Keynes 1964, pp. 160). Markets are 
objects of observation and analysis because they change continually; and while 
they are clearly defined in terms of prices, news, relevant economic indicators 
and so on at any given moment, they are ill-defined with respect to the 
direction they will take at the very next moment and in the less immediately 
future, which is what counts in speculation (Knorr-Cetina & Bruegger 2002a, p. 
168).  

Moreover, in a stock company, which is said to exist according to the “on-
going principle” and therefore must be assumed to have a reasonable on-going 
focus, it is not likely that the conditions will change dramatically—which would 
create new news—from second to second, minute to minute or even from one 
day to the other. The future is of course unknown, but if everyone at exactly 
the same time finds out that a corporation has invented a new and brilliant 
cellular phone, and everybody also believes that everybody will want to buy one 
of those phones in the near future, who then, is going to sell? Not many, only 
somebody who has an urgent need to realize his investment in cash. If one 
person finds out that he or she is going to die in a month’s time, he or she 
would be likely to sell, as one of my colleagues objected, so there would be a 
sale despite the fact that everybody knows that it is a very bad sale, but what 
would happen to the market that we see today, if all investors found out that 
they would die in a month’s time?  

On these markets, where no-thing is bought or sold, there must be investors 
who interpret the information differently; with different expectations about future 
developments, or with different information or knowledge, if there is going to be 
any activity on the stock market at all—this is the “correct assumption” and 
“hypothesis”. So, if by an “efficient market” is also meant an active and liquid 
market, or in other words, an actual existing market, Fama’s postulation that the 
ideal scenario is that “all” information is “fully” incorporated in the stock price 
simply must be incorrect. 

Despite his early reservations, Fama renewed the market efficiency 
postulation in 1991: “I take the market efficiency hypothesis to be the simple 
statement that security prices fully reflect all available information” (Fama 1991, 
p. 1575), while in the same time admitting that “market efficiency per se is not 
testable” (ibid, my italics). This is, according to Fama, because of the ‘joint-
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hypothesis problem’, which means that ‘market efficiency’ must be tested with 
some other model of equilibrium: an asset pricing model. 

The ‘market model’ that I used in my event study is an example of such a 
model. The market model is valid only on the condition that the market is 
efficient, this, while it is only through the model that we can find out whether 
or not the market is efficient, something which is confirmed in a routine way. 
Thus, prices reflect all available information on the condition that the market is 
efficient, but the market is efficient only when prices reflect all available 
information (McGoun 1997; Frankfurther and McGoun 1999). While the 
efficiency assumption both conditions and confirms the asset pricing models, the 
asset pricing models both confirm and condition the underlying market 
efficiency assumption (cf. Frankfurther and McGoun 1999). A result of the fact 
that the “evidence” is circular is that “when we find anomalous evidence on the 
behaviour of returns, the way it should be split between market inefficiency or 
a bad model of market equilibrium is ambiguous” (Fama 1991, p. 1576). The 
“truth” is that “because of the joint-hypothesis problem, precise inferences 
about the degree of market efficiency are likely to remain impossible” (ibid). 

According to financial behaviorist Statman (1999), mainstream finance 
proponents are happy with their models as long as they serve to show that 
markets are efficient. The models are abandoned only when they start to 
produce too many anomalies (surprises) inconsistent with market efficiency 
(the pre-given). This behaviour of the financial scholars’ part is similar to the 
positive and optimistic strategy of the Darwinist evolutionary theory of natural 
selection and its ability to cope with oddities: as long as it continues to be 
successful, the appearance of new inconsistencies is far from a sign of failure; 
instead it provides fuel for “growing knowledge” (cf. Bird 2000, p. 8). That is to 
say, the belief in the general underlying assumption is so strong that oddities 
pose no serious threat to the general theory. In the mean time, unexpected 
discovered and odd anomalies are not followed up (Statman 1999, p. 20-21). 
This kind of pragmatism and lack of realism with respect to the underlying 
assumptions has, according to the standard financial academic Merton H 
Miller, “never been a subject of serious debate within the profession […] The 
profession, from the outset, wholeheartedly adopted the Friedman positivist 
view: that what counts is not the literal accuracy of the assumptions, but the 
predictions of the model” (1999, p. 97).  

 
This type of critique of the standard models has so far only resulted in 

“Behavioural Asset-Pricing Theory”, where two different sorts of traders, ‘noise 
traders’ and ‘informed traders’, have been identified and accounted for only to 
complement the existing standard finance models: “We argue that the paradigms 
of market efficiency and the CAPM fail because they do not incorporate the 
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actions of noise traders” (Shefrin & Statman 1994, p. 323), (implicitly saying 
that the mathematical models would work if the “irrational” noise traders were 
accounted for). The goal of the “behaviorists” was never to refute the whole 
hypothesis, only to make it more realistic. Grossman and Stiglitz emphasize that 
they too were only attempting “to redefine the Efficient Market notion, not 
destroy it” (1980, p. 404). As a critique these two attempts “fail” because since 
the “efficient market hypothesis” is impossible to prove, it is also impossible to 
refute. Fama’s response to this kind of critique is that anomalies tend to take 
each other out in the long-term perspective: 
 
 

Consistent with the market efficiency hypothesis that the anomalies are chance 
results, apparent overreaction of stock prices to information is about as 
common as underreaction. And post-event continuation of pre-event abnormal 
returns is about as frequent as post-event reversal. Most important, the long-term 
anomalies are fragile. They tend to disappear with reasonable changes in the way 
they are measured (Fama 1998, p. 304, my italics). 
 
 
Indeed, Fama himself softened the hypothesis “to better describe our 

reality” when he said: “A weaker and economically sensible version of the 
efficiency hypothesis says that prices reflect information to the point where the 
marginal benefit of acting on information (the profits to be made) do not 
exceed the marginal costs […]” Fama 1991, p. 1575).  

To argue that anomalies inconsistent with the rational economic theories 
will disappear or are fragile in a long-term perspective, like Fama does in the 
quotation above, is common today, however, this was not always the case. The 
“infinity assumptions” and “long-term arguments” applied on social constructs 
like our financial markets, appeared in the beginning of the 1970s. This was the 
time when the financial mathematical models and theories seriously shifted focus 
from watching the actual goings on to the “infinitely-lived representative agent 
models” (Stiglitz 1990, p. 15). The “infinitely-lived representative agent 
models” treat the financial markets and human beings as if they live forever 
(although humans and organizations evidently do not live forever), while in the 
same time pretending and thus treating the relationship between the mathematical 
models and the reality as if the models are prefect replicas of that reality, 
pretending that the relationship between the market and the models is a so 
called “1-1 relationship” (Rotman 1987). The financial “informational market 
efficiency” assumption is a tautology (von Wright 1993 cf. McGoun 1997; 
2004a), meaning that it is the rules or form which decides the content and that 
it is the mathematical methods as such that decide the truth function and what is 
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logical or not, quite independent of the reality—the danger of the axiomatic 
mathematical systems (Von Wright 1993/1964; Rotman 1987; Fine 1999). 

 
 

The problematic iconic relation 
 

The first man to think mathematically outside the field of mathematics was, 
according to Leibniz (1646 -1716), Aristotle, and the first man to bring 
mathematics outside the field of mathematics was, according to von Wright, 
Leibniz (von Wright 1993/1957, p. 45). It happened when Leibniz united 
algebra and geometry with the Aristotelian logic and idea about the variable.  

The first condition of a “perfect” science was for Leibniz a collection of 
unambiguous signs for that which is to be expressed, that is to say, clear 
definitions. In order to accomplish this, Leibniz claimed, our everyday language 
must be abandoned because of its ambiguous vagueness and complexity. In 
order to be useful, scientific language must resemble the formula language of 
algebra; a characteristica universalis, a universal language. The name of scientific 
thinking was for Leibniz therefore calculation and the formula language—the rule of 
calculation, of algebra, was the Aristotelian logic (von Wright 1993/1957, p. 45). 
Leibniz’ idea about the Aristotelian logic as calculation took up the Aristotelian 
idea about the variable. The variable expressed Aristotle’s insight about the 
formal validity of logical thinking independent of and even without content, and in 
doing so, Leibniz more clearly than before successfully fought the idea of 
mathematics as a theory of mere quantities; the old Greek-Roman way of viewing 
mathematics (von Wright 1993/1957, p. 45).  

The ancient Greeks believed that the role of mathematics was to indicate a 
certain amount of numbers for a certain amount of material items. This way of 
viewing numbers builds upon the belief that there is a natural and internal 
likeness between the number and the items it represents; what Rotman (1987) 
calls an iconic connection or 1-1 relation between the number and the counted 
object.  

 
 
The iconic mode of signifying whereby like is signified by like, where the 
material of an iconic sign, its signifier, is supposed to image or resemble what it 
signifies, […] relies upon a ‘natural’ order of similitude, a world of intrinsic 
likenesses that exist before signs (Rotman 1987, p. 22). 
 
 
The belief was that units (I, II, III, or 1, 2, 3 etc.) were only abstracted and 

individualised things; that they were numbers as names and plain symbols for 
“things” existing prior to and independent of the process of signification. Plato 

72



 72

spoke of visible and touchable bodies, while Aristotle saw numbers as 
abstractions of specific concrete constellations, and both would have assented to 
the formula number as an assemblage of ‘units’ (Rotman 1987, p 28).  One 
example of this way of viewing mathematics and counting is the abacus and an 
everyday use involved counting on the fingers. This classical way of counting 
was practiced by the Romans and the European mathematicians, who were 
Christian theologians. The roman number is a sign or symbol of a concrete unit 
and reality where the item is believed to exist before the number.  

The Greek/Roman numbers and way of counting had no awareness of- or 
sign for zero. The mathematical sign zero appeared as a distinguishing element 
in India at around 700 AD and in the Arabic countries at around 1000 AD. In 
Europe, it entered the consciousness with difficulty and incomprehension at 
around 1200-1300 AD. Zero appeared as a number in calculations answering to 
no positive or real quantity, while all the same having the power to affect the values 
of all the other numerals wherever it occurred in a series. It was a sign of a sign, a 
meta-sign, and for the European mathematicians, who were Christian 
theologians, the Hindu zero sign seemed like magic or witchcraft. So, the zero 
sign was resisted until mercantile capitalism took off in northern Italy around 
1200-1300 and the practice of handling numbers passed from the church 
educated clerks to the merchants, for whom arithmetic was an essential 
prerequisite for trade. Because the zero was needed for the double-entry book-
keeping, the Hindu and Arabic view of numbers slowly became accepted in 
Europe (Rotman 1987). The new liberal accounting procedure introduced in 
this way a new dynamism into business (Brockway 2001, p. 25).  

By the time of the sixteenth century, the influential Dutch mathematician 
Stevin rejected the classical iconic view of the nature of numbers and its 
relation to the items as a fundamental misunderstanding (Rotman 1987). Physical 
bodies and things, Stevin pointed out, are plain physical entities, and as such are 
neither pluralities nor numbers and should not be perceived and treated as 
such. The numeral unit on the other hand, Stevin claimed, is a plurality, since it 
can be any positive number. The origin of numbers was for him therefore not 
some material thing but the number zero. The old belief within mathematics, 
that numbers were dependent on the pre-existent bodies and that they merely 
signified those existing bodies was thereby replaced; zero became the true and 
natural beginning of mathematics. To make zero the origin of numbers is to 
claim for all numbers, the status of free, unreferenced signs (Rotman 1987, p. 29). 

  
 
Stevin was insisting on a semiotic account of numbers, on an account which 
transferred zero’s lack of referentiality, its lack of ‘positive content’ to all 
numbers” (Rotman 1987, p. 29).  
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In other words, a number is only a form; something without any real 
content or substance in itself, content and substance are something which must 
always be added from outside. Thus, not signs of something, certainly not real 
collections, and not abstractions of ‘units’ considered somehow as external and 
prior to numbers, but signs produced by and within arithmetical notation 
(Rotman 1987, p. 29). Just as the point in geometry generates the line, so does 
zero give rise to numbers. By “freeing itself” from the real world and its 
physical content, mathematics opened up the door to infinity (of numbers). 
Mathematics became a language which opened the opposition between the 
determinate (although possibly yet unknown) and the indeterminable—the 
constants and the variables; the fixed numbers and the non-numerical.    

The acknowledgement of and nature of visual authorship is completely 
foreign to the iconic (1-1) view of the numerals but as a sign of another sign; a 
meta-sign—answering to no positive or real physical quantity; answering to 
nothing, the meta-linguistic capacity of zero clearly revealed the presence of the 
one-who-counts, because in order to count an absence of something there must be a 
real person to establish that absence (Rotman 1987). As the sign that signified 
nothing, in the same time that it represented some-thing outside of the counting 
system, namely, the person who is counting, the zero became the starting process 
within arithmetic.   
 
 

Zero then represents the starting point of the process; indicating the virtual 
presence of the counting subject at the place where that subject begins the whole 
activity of traversing what will become a sequence of counted positions (Rotman 
1987, p. 13). 

 
 

The same abstract process happened with the art of painting and with 
money, where the iconic 1-1 relationship was replaced with a meta-sign that 
revealed the presence of “the one-who-sees” and “the-one-who-buys-and-sells” 
(Rotman 1987, p. 3). Gothic art aimed to picture the reality as perfectly as 
possible in a 1-1 relationship and was what Rotman calls “iconic signs”. The 
iconic relationship is, as we now know, built upon the idea that there exists a 
natural and intrinsic similarity between the sign and the reality, where the reality 
is seen to exist before, in this case the painting. The medieval art often aimed to 
show God’s pre-existent presence pictured and manifested in the art work. The 
painting was made in such a way so that God’s eyes seem to follow you 
wherever you move in the room, in an iconic relationship between God and 
you. However, during the Renaissance, the painters found the linear perspective 
and existence of a privileged point of departure, the “vanishing point”. This kind 
of art showed illusionary representations of real or made up realities arranged 
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around one single point, the point from where you look, exemplified, amongst 
other things, by an artist painting himself in the act of painting something else. 
The “vanishing point” is the point from where you draw everything else and 
also where everything disappears. This is a point which changes when you 
move, revealing the existence of different perspectives, as well as the existence 
of previous perspectives and a pre-existent and visible world before the 
perspective in infinity. It was understood that the vanishing point has infinity as 
its origin. The vanishing point revealed a human system of artificially produced 
signs and the importance of proper proportions according to certain rules. The 
method was geometrical and was based on careful measurements. The linear 
perspective meant that one could transmit a three dimension space onto a two 
dimension surface. A painting could show a city street surrounded by shops 
and houses where the street vanishes at some point in the picture.  

 
 
Indeed, the mathematical space appropriated to perspectival images is that of 
projective geometry which, in order to study the effect upon plane figures of 
changing position of the point of projection, postulates a point at infinity as its 
origin (Rotman 1987, p. 17). 
 
 
The vanishing point is the equivalence of the mathematical zero, has the 

same double semiotic character of the zero. It is one point of many within a 
system or series, a point with a specific location among other points within a 
painting; however, outside the system, or the painting, its function is to 
organize all other points according to a pre-established order and 
homogeneous illusion.  

Money went through the same phase of abstraction during the 
transformation of feudalism to mercantile capitalism. The gold coin, valued at 
first on the basis of its weight in gold, symbolized an iconic 1-1 relationship 
between the value of the coin and the weight of the gold in the coin. The gold 
coins were problematic since the coin lost value as the gold was wearing down. 
Money was therefore transformed to a stamp on “any old” metal, where it was 
the stamp that mattered rather than the metal. Then money became a 
promissory note written by bank, where the signature of a subject became the 
sign of value, which revealed the presence of the subject “who-is-writing”. 
Finally, money was transformed to impersonal bank notes and now electronic 
money, imaginary money.  

As long as money was used only for a “bartering kind of trade”, that is to 
say, as means for simple exchange of necessities, it had an iconic relationship to 
the commodity, but the moment that money “entered into a relationship with 
itself and became a commodity – did the feudal code constructed on the notion 
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of a product become disrupted and replaced by the code constructed on 
commodities engendered by mercantile capitalism” (Rotman 1987, p. 24). The 
new money is partly within the system since it can be used for exchange and is 
partly outside the system since it is also in itself a commodity.  

 
 
Indeed, in relation to the signs of gold money, imaginary money is, like zero 
and the vanishing point, a certain sort of meta-sign which both participates in 
and initiates a new sign practice: bank money, by systematically attaching a sign 
to current money different from its manifested value, converts gold money into 
a commodity (Rotman 1987, p. 25).  

 
 

The freedom of status and openness found in the “un-referentiality” of 
mathematics and its formulas, opened the door to infinity, and liberated human 
creativity from the restrains of having to be just plain symbols, mere replicas, of 
the physical things in the real world (the Greek/Roman way of viewing numbers). 
However, the openness was, according to Rotman, effectively shut again when 
the meta-sign started to create new infinite realities confined within the frame of 
mathematics.  
 
 

Financial method 3: Creative mathematics 
 
The mathematical discourse is meant to be merely descriptive and a 

theorem that has “been proven true” remains true, is believed to always have 
been true, and “in no way invented but discovered as timeless objects that 
simply exist in the Platonic (Parmenidean in fact) universe of pure motionless 
being” (Rotman 1987, p. 31). However, since an axiomatic system contains of 
its relationship between relatively undecided variables, rather than of the content 
that is temporary put in the place of the variables, the propositions of a 
postulate cannot really be true or false in themselves. Since the relations between 
the variables in an axiomatic system precede the content put into the variables (cf. 
von Wright 1964), the result of such systems reverses the original movement 
from object to sign; instead, we get a movement from sign to the objects of the 
world.  

The system becomes an autonomous and creative language that via its signs 
creates new realities that are conditioned by the axiomatic system, and the things 
that are ultimately ‘real’, that is numbers, visual scenes, and goods, are precisely 
what the system allows to be presented as such. The system becomes both the source 
of reality, it articulates what is real, and provides the means of ‘describing’ this 
reality as if it were some domain external and prior to itself; as if, that is, there 
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were a timeless, ‘objective’ difference, a transcendental opposition, between 
presentations and representation (Rotman 1987, p. 28). Like today’s probability 
finance and economics, where mathematics and probability is tied to the role of 
representing the underlying fundamental world in a relation assumed to be “1-
1”, and where the influence of the “one-who-counts, one- who-sees, and the 
one who-buys-and-sells” is sadly ignored, in the same time as the methods 
indeed are creating worldviews and via political programs, also realities.  

However, in his article “Symposium on Bubbles” (1990), the Nobel Price 
winner Joseph E. Stiglitz brings another important underlying assumption into 
question, namely, the “infamous” assumed iconic 1-1 relationship between the 
stock price and the “fundamental value” of the underlying asset. 

 
 

The iconic fundamental value 
 
Stiglitz’ text accounts for an economic debate with respect to the question 

about the extent to which prices of financial assets actually represent 
“fundamental values”, that is, the existence of a 1-1 relationship between the 
stock price and the value of the supposed underlying corporate asset. The 
problem concerns the question about what it is that actually determines the 
security prices and the question about whether or not stock exchange bubbles 
exist. The “basic intuition is straight forward: if the reason that the price is high 
today is only because investors believe that the selling price will be high 
tomorrow⎯when “fundamental” factors do not seem to justify such 
price⎯then a bubble exists” (Stiglitz 1990, p. 13). 

The primary issue discussed in much of the work during the 1960s was 
movement of assets over time. It was assumed that in “efficient economies”, the rate 
of interest exceeds (or equals) the rate of economic growth, and that if the value 
of an asset was equal to the discounted value of the streams of returns that it 
generated, no bubble could exist. However, if the actual scenario would be the 
opposite, that is to say, if the rate of the asset’s price-increase exceeds the rate 
of interest, then the values of all assets accounted for by the underlying 
fundamental asset would seem to be growing without bound, without limits, and 
this is a condition which is inconsistent with the assumed “long run equilibrium” 
and thus with the assumed “efficient economy” (Stiglitz 1990).  

During the 1960s, economists looked for assumptions under which the 
economy converged to some stable long run equilibrium for a wide range of 
asset prices. But the future markets could not ensure the long run equilibrium, 
what is called the ‘transversality condition, since everything about the future is 
always unknown. Since the “transversality condition” requires that individuals 
and markets have infinite planning horizons, and in real life, no one lives forever 

77



 77

and markets and companies come and go, there was nothing to ensure the 
existence of a long-term equilibrium. Mathematical models with a single unique 
solution satisfying that condition were at this time looked upon with suspicion 
(Stiglitz 1990, p. 14). However, the theoretical debate took what Stiglitz calls a 
curious twist in the 1970s when it was stated that the individual market and 
human being was assumed to live in eternity (ibid). 
 
 

Up to that time, economists had looked for assumptions under which the 
economy converged to some stable long run equilibrium for a wide range of 
initial asset prices. Since futures markets were not complete enough to ensure 
that the transversality condition was satisfied, models in which there was a 
unique (or a few) path(s) satisfying that condition were viewed as suspect 
(Stiglitz, 1990, p. 14). 

 
 

Somehow, the idea of what was a “good model” was now shifted to 
infinitely-lived representative agent models (ibid, p. 14-15). The new models were 
considered “good” because they could show that there was a determinate 
equilibrium price today (fundamental or intrinsic value), and that no bubble 
existed (ibid, p. 15). This was a simplification that for many was hard to “digest” 
and the debate between the old, more restrictive view, and the new way of 
handling “the truth” was never joined since:  
 
 

…individuals are not infinitely-lived, and the market institutions which would 
ensure that the transversality condition be satisfied do not exist. Unless one 
accepted the assertion that the economy acted as if there were future market 
extending infinitely far into the future as an adequate answer, the questions 
posed by Samuelson, Hahn and Shell-Stiglitz were not addressed, but simply 
ignored (Stiglitz 1990, p. 15). 

 
 

The models could create a view of the reality that stock exchange bubbles 
do not exist by assuming that individuals and firms live forever. But in order to 
accept the vital “infinite life condition”, one had to accept the assertion that the 
economy acted as if there were individuals who lived forever and that there 
were futures markets extending infinitely (Stiglitz 1990, p. 15), rather than 
concerning oneself with how the markets actually behave today.  

This is to dehistoricize the reality, “to make a mummy of it” (Nietzsche 
2003/1888, p. 45). “Death, change, age, as well as procreation, are for them 
objections – refutations even” (ibid). In this way, like I said before, it is the 
mathematical model and the desired world view in the form of the chosen 
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economic theories that decides what the truth is, what is allowed to exist, as well 
as, what does not exit, in short, the axiomatic system decides what is real.  

In this way, one could convince oneself that stock exchange bubbles do 
not exist, although there some 100 years before existed formal legislation directed 
against stock exchange bubbles. The “South Sea Bubble” is the name of the 
stock exchange bubble that occurred through overheated speculation in the 
South Sea Company shares during the 1720s, ruining many investors. The 
Bubble Act of 1721 forbade the founding of joint-stock companies without a 
royal charter.54 The South Sea share collapsed in 1720 after reaching a peak in 
September. The development of the price was (in £):  
 
 
1720 January: 128  
1720 1 February 75  
1720 March: 330  
1720 May: 550  
1720 July: 950  
1720 August: 1000  
1720 31 August 775  
1720 September: 150  

 
 
The existence of stock exchange bubbles is, in my eyes, quite evident. 

Remember the IT-boom and crash in 2001, where it was established that 
“[t]raditional guidelines for the determination of a ‘stock’s intrinsic value’ are 
not applicable to internet stocks […] ‘because they have no assets, earnings, or 
dividends, and precious little management or definite prospects’” (De Goede 
2005, p. xxi, my italics). However, because stock exchange bubbles are 
inconsistent with the prudent rational economic theory where transactions are 
supposed to take place only when new information about the “underlying” 
fundamental assets arrives (cf. Thaler 1999), the “bubble-like phenomena 
present a challenge to the foundations of the economic theory of rational 
individual behaviour and general equilibrium models based on those 
foundations” (Stiglitz 1990, p. 17, my italics). And for this reason, it is the 
existence of stock exchange bubbles that must be proved (!), rather than the opposite; 
that the financial academics have to prove that the stock exchange bubbles 
which we have seen throughout time, do not exist. That is to say, the existence 
of stock exchange bubbles is not really acknowledged unless the mathematical 
models “say so”. As McGoun has showed, the view is that the “error in 
assuming reference classes is not large, and it is up to those who challenge 
                                                 
54 http://www.bbc.co.uk/history/timelines/england/geo_south_sea_bubble.shtml 
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reference classes to prove that the error is large by showing that theories based 
on reference classes are unsatisfactory” (1995, p. 520). So, just like Rotman 
said, the axiomatic system as such often decides what is to be allowed to exist. 
Moreover, to prove that stock exchange bubbles exist with the help of these methods 
is, according to Stiglitz, no easy matter. As has been concluded in econometric 
works, no study has managed to solve the problem of separating bubble 
movement from the possibility that the underlying fundamental model is 
misspecified (the joint-hypothesis problems) (Stiglitz 1990).   

However, the speculative stock-exchange bubbles are occasionally 
acknowledged also within economics. This happens when the stock price is 
believed to be influenced by beliefs and that the different beliefs generate 
“dynamic paths”—with those beliefs having real effects which are self-justifying.  

 
 
In other words, are there “boot-strap equilibria” where the price of an asset 
today is high because the market believes that the price will be high in the 
future, but those beliefs result in changes in the underlying fundamentals which 
might justify the eventually higher price of the asset? (Stiglitz 1990, p. 14) 
 
 
Several plausible models show that it is possible that the assumed 

“fundamental values” do not exist and that it is the belief and expectations as 
such and the trade as such that affect the underlying values (Stiglitz 1990, p. 14). 
So, the “existence of bubbles” (asset values not consistent with the “underlying 
fundamentals”) is plausible even according to econometrics, and it is also 
plausible, says Stiglitz, that the stock market crash in October 1987 and the 
boom and crash 1920 and 1929 indeed were speculative bubbles(!) However, 
rather than disregarding the belief in the existence of a “true” “fundamental” or 
“intrinsic value”, Stiglitz concludes that markets have several equilibriums, and 
“[i]n these models, bubbles need never break. From this perspective, bubbles 
are simply an intertemporal manifestation of a general lesson: markets may 
have multiple equilibria” (Stiglitz 1990, p. 14). In this way, the economic 
equilibrium theories and methods are “saved”. His final word is: 

 
 
For those persuaded of their presence and pervasiveness, these bubble-like 
phenomena present a challenge to the foundation of the economics theory of 
rational individual behavior and general equillibrium (including macroeconomic) 
models based on those foundations. For those not persuaded of the existence of 
bubbles, the challenge is to provide persuasive interpretations of events like the 
Great Depression, the stock market crash of October 1987, and other apparent 
bubbles (Stiglitz 1990, p. 17). 
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There has been plenty of research on the bubbles since the beginning of 
the 1990s (Allen and Gale 2000). And today, the confidence in the fundamental 
values is not as strong as it used to be. The existence of stock exchange bubbles 
is recognized, and the fact that the existence of bubbles is inconsistent with the 
belief in fundamental values and also with informational efficiency is also to a 
certain extent recognized, even among some of the financial economists, 
however, there are bubbles only in the short run.  

Most of the research is attempts to find asset pricing models; the ambition 
is most often to create new and better exact models that can explain the reality. 
Allen and Gale (2000), for example, have created a model which suggests that 
bubbles will occur when there is considerable uncertainty about real asset 
payoffs or about credit expansion (p. 252). Shiller (2003) claims that theoretical 
models of efficient financial markets that represent everyone as rational 
optimizers cannot be more than metaphors, and that it is absurd to claim that 
everyone knows how to solve complex stochastic optimizing models, for these 
models to have any relevance, “smart money” or the “marginal trader” must be 
able “to offset the foolishness of many investors and make the markets 
efficient” (Shiller 2003, p. 96). He also says that it is far from clear that “smart 
money” has the power to drive market prices to fundamental values. More 
recent research focuses on possible strategies of the “smart money”, while 
recognizing that the distinction between the “rational” so called “smart money” 
and “irrational zealots” is not that sharp (ibid 2003, p. 98). However, the usual 
response is always that “anomalies tend to disappear over time” (Fama 1998). 
Moreover, there is yet another aspect which proves that the financial markets 
are efficient: the random walk. Malkiel (2003) says in his article “The efficient 
Market Hypothesis and Its Critics”: 

 
 
What I do not argue is that the market pricing is always perfect. After the fact, 
we know that markets have made egregious mistakes, as I think occurred 
during the recent Internet “bubble.” Nor do I deny that psychological factors 
influence securities prices. But I am convinced that Benjamin Graham (1965) 
was correct in suggesting that while the stock market in the short run may be a 
voting mechanism, in the long run it is a weighing mechanism. True value will 
win out in the end (Malkiel 2003, p. 61, my italics). 
 
 
Markets which follow a random walk “do not allow investors to earn 

above-average returns without accepting above-average risks”, and can 
therefore be “efficient” in this sense even if they sometimes make errors in 
valuation and if many market participants are quite irrational and the stock prices 
exhibit greater volatility that can apparently be explained by fundamentals such 
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as earnings and dividends (2003, p. 60). “It is widely believed that the pricing of 
Internet stocks in early 2000 could only be explained by the behaviour of 
irrational investors. Do such events make a belief in efficient markets 
untenable?” (2003, p. 73). Malkiel’s answer is no, he claims that “there were 
certainly no arbitrage opportunities available to rational investors before the 
“bubble” popped” (p. 75). According to Malkiel: 

 
 
Many of us economists who believe in efficiency do so because we view 
markets as amazingly successful devices for reflecting new information rapidly 
and, for the most part accurately. Above all, we believe that financial markets 
are efficient because they don’t allow investors to earn above-average risk 
adjusted returns (Malkiel 2003, p. 60).  
 
 
The link between “market efficiency” and the impossibility to make 

abnormal returns without taking abnormal risks comes from the economic 
theory about the “perfect market”, where the impossibility to make abnormal 
returns makes sure that companies do not charge the “wrong price”, in other 
words, “too much” for their products. The theory is that as soon as a company 
makes profits that extend their costs for producing and selling a product, 
competitors will enter into the branch and sell the same product at a lower 
price which will lower the price to its minimum and compete away the 
“abnormal returns”. The competition makes the producers into “price takers”, 
by which means that no party has the power to affect the price. This price is 
the “given” equilibrium price; the “efficient” price, that is to say, the lowest 
price possible, meaning that the product is produced as “efficiently” as 
possible. However, how this kind of market efficiency has been translated into 
random walk of stock price series is a “mystery”.  

 
 
Finance economists have found that securities markets are efficient. Indeed, 
they have not identified any securities markets that are not efficient. 
[…]However, this result is an artefact of the unusual way in which finance 
economics define efficiency. They define efficiency in terms of the properties 
of the price series generated by securities markets. They have found that the 
price series generated by securities markets are random, and they equate this 
property with efficiency (Kitch 2000, p. 820, my italics). 
 

 
If prices are completely independent and random, the financial market seems 

to be more like a lottery than “an efficient production of a homogeneous 
material product”, so what then is the point in attempting to predict future prices? 
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However, not even this assumption is particular reliable since it is known that 
prices are at least partly dependent on historical events and data (McGoun 1995).  

The problem with the existent financial research is that it is completely 
permeated by the deep, deep belief that the “true value will win out in the end” 
(Malkiel 2003), and thus that there indeed is a true value to detect “out there”, a 
“true detective nut to crack beforehand”. There are, according to McGoun 
(2004a) at least three different sorts of beliefs in- and arguments for the 
existence of an objective “intrinsic”, “fundamental”, “true” value: (1) the 
“hindsight” argument, (2) the “Goldilocks” argument, and (3) the “time-will-
tell” argument.55 The “hindsight” argument is built upon the discounted cash 
flow models. The intrinsic value can be calculated in different ways, depending 
on type of security and method, however, all of which concerns future returns 
and therefore, all of which concerns real uncertainty. According to discounted 
cash flow valuation models, the value of a financial asset depends upon the 
future periodic cash flows and terminal cash flows. The intrinsic value is said to 
be the sum of the values of these future cash flows discounted to the present 
(McGoun 2004a). For there to be a real “intrinsic value”, says McGoun, there 
must be real cash flows and a real discount rate, which in turn requires real 
uncertainty at the time of the calculation. Since the future cash flows by necessity 
are uncertain, we cannot know what the intrinsic value really is, but in time we will 
know what those future cash flows will turn out to be, and we will then ex post 
know what the intrinsic value was. However, when we some time in the future 
finally get to know what the cash flows indeed were and thus what the “intrinsic 
value” actually was, there is no longer any real uncertainty since we are then 
looking at the history (McGoun 2004a, p. 6). Since, we are either looking into the 
future, where there is no real cash flows only uncertainty, or looking at the 
history, where there is no uncertainty only knowledge about the real cash flows; 
there simply cannot exist a fundamental intrinsic value today, it is always a human 
imagination and creation.  

In the “Goldilocks” argument, McGoun questions the idea about the 
existence of “under and over-priced securities”, which implicitly presupposes 
that there is also a “correct value”, on the basis that it is not until afterwards that 
we can say what the price was, and then it is not the “intrinsic value”, but what 
was shown to be the “exchanged value”, or in other words, the “extrinsic 
value”.  

 
 
Recall the fairy tale “Goldilocks and the Three Bears,” in which between too 
hot and too cold, too large and too small, and too hard and too soft, there is 

                                                 
55 This working paper can be downloaded from: 
http://www.departments.bucknell.edu/management/apfa/confpap.htm Stockholm conference.  
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always a “just right”. For every financial asset we can always imagine a price 
that will forever be too low and a price that will forever be too high relative to 
the size of the economy in which the assets would hypothetically be traded 
(McGoun 2004a, p. 9).  
 
 
The argument that “time-will-tell” is similar to the argument that Fama 

adhered to earlier in the form of “the anomalies will take each other out in 
time”. This argument is built upon the view that the “intrinsic value” emerges 
over time as the value that prices move towards or at least around; the 
equilibrium price. We can compute an “average” or a “trend” or a “process”, 
and there is no question that the strategy of following a sequence or procedure 
gives us an “average” or a “trend” or a “process.”  “But is what we obtain really 
there or is it no more than the outcome of the procedure we apply to the series?”(McGoun 
2004a, p. 14, my italics); that is to say, an effect of viewing the real world as if 
rather than what is? The history of “risk measurement” shows that the pioneers 
“forced the methods to shape the subject matter rather than the subject matter 
to determine, or at least suggest, the methods” (McGoun 1995, p. 520).  

 
 

On the origins of probability theory 
 
Finance is, as we have seen, concerned with value, what something “ought 

to be worth”. Valuation is important in, for example, management control. The 
value of a financial asset is believed to depend on its return (what we expect to 
receive) and risk (how the return can differ from expectations) (McGoun 1995). 
Risk is measured by historical probabilities: “In economics, finance and 
accounting, risk is “measured” probabilistically” (McGoun 1995, p. 511; cf. 
Douglas 1992).  

The “concepts of money, price, circulation, and market were not regarded, 
in the seventeenth and eighteenth centuries, in terms of a shadowy future, but 
as part of a rigorous and general epistemological arrangement” (Foucault 
1994/1966, p. 167-168; cf. Hacking 1975). But since “the seventeenth century, 
the analysis of probabilities has become the basis of scientific knowledge, 
transforming the nature of evidence, of knowledge, of authority, and of logic” 
(Douglas 1992, p. 23). This is actually something quite extraordinary in the 
history of thought.  

The word ‘probable’ was originally not linked to ‘evidence’. One of the 
preconditions for accepting that something unknown—unknown in so far that 
it is still only statistically probable—gained the scientific status of being the 
“truth” was the creation of the concept ‘evidence’ (often used in financial 
research); what some call “inductive evidence” (Hacking 1975, p. 31). Before 
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the Enlightenment, the primary sense of the word probabilitas chiefly meant the 
approvability of an opinion (Hacking 1975). It was that which was supported by 
testimony, the writ of an authority; an opinion supported by respected people 
(Hacking 1975, p. 24). Thus, opinions were probable when they are supported by 
ancient books but they were not the “truth”. The medieval science was built 
upon the Aristotelian world view where the view on “truth” was very strict; 
only that which was considered to be self-evident was true.  

Science was for Aristotle an axiomatic system with rules of logical thinking. 
Axioms are what we call necessary and general truths about the reality derived via 
inductive thinking about what we experience via our senses. In order to be 
scientific, the axiom must, according to Aristotle, by necessity be true and 
general. The “necessity claim” is intimately connected with the “generality 
claim” and bridge between them is time. A necessary truth is valid for all time 
and the knowledge about the truth is therefore also unchangeable and 
indestructible (von Wright 1993/1965, p. 31-32). The Aristotelian scientific 
logic, scientica, demanded absolute facts and absolute truth, either/or, in a way 
that is distant from modern scientific thought outside of mathematics (von Wright 
1993/1965). The classical Aristotelian logic normally admits only two truth 
values; true and false. Thus, the classical logic rests on the two foundations 
called the ‘law about the excluded third’ and the ‘law about the excluded 
contradiction’. The first law says that each statement is either true or false and 
the other says that no statement is both true and false (ibid).  

Aristotle wrote a lot about deduction but was, according to von Wright, 
not very clear about the nature of the inductive knowledge although he probably 
meant some kind of intuitive thinking. The existence of this intuitive thinking is 
fundamental for all of Aristotle’s philosophy (von Wright 1993/1965, p. 33). 
But “as the nature of induction is so puzzling it would be foolish to attempt to 
define it” (Bird 2000/1993, p. 10). Interestingly enough, it is doubtful whether 
Aristotle’s strict truth demand (which we find in axiomatic mathematics) is 
compatible with futuristic probability theory. Aristotle doubted the possibility 
of applying these laws on future events. Although he, according to von Wright 
(1993, p. 102), is unclear about this point too, he seems to say that the strict law 
about the true or false is not applicable on future events. His concern and 
reservation was illustrated by the scenario of a possible future sea battle (von 
Wright 1993/1965, pp. 102). The two assertions are (1) a sea battle will be 
fought tomorrow, and (2) a sea battle will not be fought tomorrow. The law 
about the ‘excluded third’ stipulates that one of the two statements by necessity 
must be true and the other must be false. This means that it must be certain that 
a sea battle will be fought or that a sea battle will not be fought before the premises 
can be postulated. The law about the ‘excluded third’ seems thereby to impose a 
deterministic view on us.  
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However, during the renaissance, several authors strived to banish the old 
written authorities, the strict Aristotelian scientific truth demands and 
metaphysics: “especially dogmatic Aristotelianism and alchemical empiricism” 
(Hacking 1975, p. 27). The articulation of the heliocentric theory by Copernicus 
(1473-1543) marked a new view of a much enlarged universe and the beginning 
of the scientific revolution. The Copernican turn, in which the earth came to 
move around the sun rather than the opposite, and where the apparent ocular 
motion of the planets came to be caused by the motion of the Earth from 
which one observes, decentralized the human being and placed her at the 
periphery of the universe rather than at the centre. This was a shift away from 
the comfortable anthropocentrism of the ancient and medieval world.  

The Aristotelian truth demand was fought by the pioneers of natural 
science, for example, Kepler (1571-1630) and Galileo (1564-1642) Frances 
Bacon (1561-1626). These authors found that the signs of nature were more 
probable to the old written sources, the odour or convulsions of a body, for 
example, was a probable sign of a specific disease. The “swarms of mice that 
occasionally ran through the towns of Central Europe and thousands of dying 
frothing in the streets were a probable sign of plague to come” (Hacking 1975). 
Nature became the ultimate source of authority, not the written word, and in 
this way, “nature” or empiricism, takes the place of the written word, becomes 
the “written word”. The whole order of authority was changed; it is no longer 
the wise that confer probability by their approval; it is those who properly consider 
the matter (Hacking 1975, p. 27). However, notice that “probability” was still 
only a matter of being a symptom, an indication, a sign, signs, not evidence of 
any kind and that these signs still admitted only partial prognostication, “which 
thereby possessed probability, rather than certainty, and whose probability arises 
from frequency, from what happens ‘almost always’ or else ‘often’” (Hacking 
1975, p. 29, my italics).  

The practice of calculating futuristic probabilities, rather than real quantities, 
began in the seventeenth century, and the story goes that it started with a 
question about gambling debts (Hacking 1975; Douglas 1992; Bates 1999). In the 
early 1650s the mathematical prodigy Pascal (1623-1662) was given a problem 
that had teased mathematicians for centuries. “If two players – of equal skill – 
laid equal bets on a game of chance and then proceeded to play but all of a 
sudden were interrupted when one of the players was ahead but not the 
outright winner, how should the stakes be divided fairly between them? Given 
that one of the players had a better chance of winning than the other, was it 
possible to calculate the probability of his doing so exactly, and, if so, to take 
this into account in awarding him his fair share?” (Bates 1999, p. 37). Pascal 
formulated the problem as following: if two players A and B had made a pledge 
of 32 gold coins each in a game which stipulated three wins to win the 64 coins 
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outright, and one of them, A, had won twice when the game was suddenly 
interrupted, how much is each player entitled to? To work it out, Pascal 
contacted one of the greatest mathematicians of the time, Pierre de Fermat and 
they reasoned as following: At the interruption A would have been entitled to 
at least 32 gold coins because if he had lost the next game he would have been 
no worse off than when he had started, but he also had a 50% chance of 
winning the other 32 coins too. Therefore, to be just, A should receive 32 + 16 
= 48 gold coins and B the remaining 16. In this way, Pascal and Fermat solved 
the problem of calculating something which is not yet reality, not yet existent, a 
future uncertainty, of certain likeliness, a probability. Theirs was a breakthrough 
because they devised a way of quantifying an unknown outcome; of submitting 
uncertainty to measurement and so of putting it under human control (Bates 
1999, p. 38).56  

To unite gambling and probability calculating where all possible outcomes are 
stipulated by and restricted within the sphere of the game, is one thing, to unite 
the complex economy and the real world with probability is an entirely 
different thing. How the strict laws of mathematics and statistics came to be 
applied on complex social constructs other than games is a long, complex and 
troublesome story (see for example Hacking 1975 and McGoun 1995).  

 Pascal is seen as the founder of modern probability theory and the title is 
earned because of his famous correspondence with Fermat on game of chance, 
but also for his conception of decision theory and his wager about the existence 
of God (Hacking 1975). However, it was Leibniz who was the first probability 
philosopher since “he was the first to insist that probability theory can serve in a 
branch of logic comparable to the theory of deduction” (Hacking 1975, p. 57). 
“Most of his contemporaries started with random phenomena – gaming or 
mortality – and made some leap of imagination, speculating that the doctrine of 
chances could be transferred to other cases of inference under uncertainty. 
Leibniz took numerical probability as a primarily epistemic notion”; he took “the 
doctrine of chances not to be about physical characteristics of gambling set-ups 
but about our knowledge of those set-ups” (Hacking 1975, p. 89, my italics), and 
made thereby the degrees of probability not degrees of uncertainty but of 
certainty.  

Mathematics and economics started to join hands at the end of the 1800s. 
Work on the theory of probability distribution had taken up the question of 
profit, specifically whether profit is the return to the entrepreneur for bearing 
risk in the same way as wages, interest and rent are the returns to the worker, 
                                                 
56 This view of the invention of calculative probability theory has been problematized by Hacking (1975) who 
thinks that the story is too simple. Pascal and Fermat where not the only ones to think about the problem, 
many had been thinking about it since as early as the 1300th century, and the problem was buzzing at the time 
of Pascal and Fermat.  
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capitalist and landlord (McGoun 1995). Before the century was out, serious 
exploring of the relationship between probability and economic risks had begun 
(ibid). However, the early theorists were very cautious in applying their 
calculations on unpredictable economic matters. The early view was that 
“relative frequency distribution is an important piece of information in assessing 
risk, but it is not a measure of risk” (McGoun 1995, p. 516). For many issues, the 
statistics was unavailable or non-existent. Many authors struggled with the 
difference in terms between variation and uncertainty. It was recognized that 
since risk is available even when statistics are not, they could not be the same thing. 
There were economically important circumstances perceived as risky, but those 
where the ones without relevant historical precedent. Thus, there are risks for 
which there are available statistics and those for which there are not, and it was 
recognized that it is the unquantifiable variation which creates uncertainty, not 
the quantifiable (McGoun 1995, p. 515). This is a reference (-class) problem 
(ibid).  

So, for a long time uncertainty was considered to be a matter of subjective 
feelings and there was no way of calculating economic risk. However, the 
advances of probability theory continued steadily during the early 1900s. This 
happened via a transformation of the definition of uncertainty, a transformation 
where there was no longer the unquantifiable that was uncertain, but the deviance 
of a probability from its normal value (McGoun 1995, p. 515). ‘Risk’ became 
the quantification of uncertainty in the form of mean absolute deviation. In this 
way, the “entire field is capable of exact statistical study” and “it is in this world 
of probability and interest that financiers work” (Norton 1904, p. 54, quoted in 
McGoun 1995, p. 515).57  

In 1925, ‘risk’ was defined as the probability of a loss (however 
determined) while uncertainty was defined as the confidence in that probability 
(McGoun 1995, p. 518). Precision was interpreted as objective statistical use of 
sample values to estimate the hypothetical distribution and the subjective 
confidence an individual has in her estimates. The issue of different theories of 
probability was thereby “explained”. It was said that there were three associated 
values: “the value of the probability itself”, “the theory of probability (the 

                                                 
57 The profession of being a specialist in dealing in stocks emerged as early as by the last 
decade of the seventeenth century and was then called “Stock-Jobbing”. However, the 
specialisation was not yet complete and there was no separation of functions between Broker 
and Jobber.  “Jobbing” referred to dealing in general, usually with a sinister overtone 
(Morgan and Thomas 1962, p 20. 21). The profession called “Financial analyst” was invented 
during the 1930s in America. Roosevelt’s New Deal regulation contained demands of 
disclosure of financial information. The information was hard to interpret and statisticians, 
who for a long time had been trying to predict returns, invented and became the new 
professional financial analysts (Burk 1988).  
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source or meaning of that value)”, and “the precision of that value (the quality 
of the information on which it is based)” McGoun 1995, p. 518). ‘Risk’ became 
“no probability” and uncertainty was “the confidence in the probability” regardless 
of theory. However, in 1930 the probability measure of risk was rejected. It was 
emphasised that ‘risk’ was not synonymous with ‘probability’ but with 
‘uncertainty’—risk was synonymous not with knowledge of calculus, but with lack 
of knowledge. It was believed that a probabilistic measure of risk was inapplicable 
to economic activity, that “there were too many theoretical problems that 
would have to be ignored in making such a foolish simplification” and that 
there was “no way to specify the reference classes since reference classes do not 
exist for the unique situations which were regarded as typical” (McGoun 1995, 
p. 520).  And “even if there were such classes, the law of large numbers 
eliminates risk when there are stable relative frequencies” (ibid). However, “the 
statistical methods were forced onto the subject matter rather than the subject 
matter to determine, or at least suggest the methods” because there was a 
considerable interest in the stock market (in beating the stock market) where  
available data of prices was readily accessible (ibid).  

The economy is treated as something which is ruled by the mechanical 
laws of the Newtonian universe and it is believed that all economic problems, 
therefore, like the problems of physics, eventually will be predicted and solved 
by mathematics. Neumann and Morgenstern (1953), for example, the creators 
of the rational and calculable game theory, believed that since the factual 
background of economic activities are the same as the laws of physics, the rules 
of the economic game should be statistically measurable (Neumann and 
Morgenstern 1953, p. 32). The error in assuming reference classes was not 
regarded as large, and it was said that it is up to those who challenge reference 
classes to prove that the error is large by showing that theories based on 
reference classes are unsatisfactory (ibid). There was also a conviction that an 
economic theory of profit should be based on econometrics in stead of 
metaphysics or psychology.  

The probabilities and risk became represented by a mean value and some 
“appropriate” measure of dispersion. “No single measure will be wholly 
satisfactory, but here this difficulty may be overlooked” (Hicks 1935, p. 8 
quoted in McGoun 1995, p. 521). The previous distinction between risk and 
uncertainty, which had raised questions about the reference class problem, was 
removed. And in 1952, Markowitz gave, “a precise definition of what had 
hitherto been just vague buzzwords: risk and return” (Miller 1999, p. 96), for 
which he was many years later awarded the Nobel Prize. The field was because: 
“…with this shift in focus from returns to cost- and risk-adjusted returns, the 
efficient markets debate becomes no longer a matter of statistics, but one of 
economics” (Miller 1999, p. 96).  
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However, the underlying problems of the connection between 
mathematics and the underlying reality, the problem of reference, were not 
solved. The use of “relative frequencies” occurred although there was no 
empirical evidence suggesting it was appropriate (McGoun 1995). Instead of 
attempting to devise a new theory and model of the financial economy, 
presenting some serious risks in economic activities, the pioneers simply 
borrowed the mathematical probability calculus, about which there were 
serious doubts, and applied it on the economic reality and on the financial 
markets (ibid).  

To think “as if humans and market institutions lived infinitely” does 
obviously not signify an unproblematic 1-1 relationship between the calculated 
statistics and the reality, because, as Stiglitz says: we do not live forever, nor do 
institutions. No, to determine the “intrinsic value” is like attempting to 
determine what the right football result will be on the basis of mathematical 
models, with the major difference that it is the financial statistical models as such 
which creates the actual result: the “intrinsic value”, and not the supposedly 
fundamental assets, here the supposed equivalent of, the football players 
playing the game. “[F]inancial truth and monetary value do not exist prior to 
discursive interpretations or explanations but are created in the discourse itself” 
(De Goede 2005, p. xxii). And the financial theory follows a chain of meta-
signs where the “scientific knowledge” is following a chain of command that 
depends on “what we believe ought to be there” (Frankfurther and McGoun 
1999, p. 160): What we believe “ought to be there” leads to (1) “what we think 
is there”, and what we think is there leads to (2) how we can prove that it is 
there, regardless of whether or not it actually is there. It is, according to 
McGoun (1997), really “no more reasonable to search for economic 
explanations for the prices of financial assets than it is to search for 
explanations for why certain cards were dealt from a well-shuffled deck in a 
poker game” (p. 116). 
 
 
 
 

Kant’s revolutionary epistemological turn 
 
The revolutionary Copernican turn and change of world view is 

commonly thought to have its “equivalent” within the philosophical field in the 
form of Kant’s (1724-1804) epistemological turn (Heeg and Wallenstein 1992). 
But this “scientific revolution” is absent from economics. Kant’s “Critique of 
Pure Reason” (1790) inquired into the possibility of metaphysical thinking as well 
as the possibilities of the existence of pure knowledge a priori in order to save 
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(metaphysical) transcendental thinking. This first critique tries to decide to what 
extent our cognitive powers permit us to discover a priori truths about the 
objects, space and time, because “without such prior critique of our cognitive 
powers, Kant maintains; either affirming or denying the possibility of 
metaphysics is sheer dogmatism: dogmatic rationalism [represented by Leibniz 
and Wolf] assumes that our reason is capable of metaphysics, and dogmatic 
empiricism [represented by Hume] assumes the opposite” (Pluhar quoted in 
Kant 1987, xxx). 

The result of Kant’s inquiry was the realisation “that the cognitive 
representations of things are not poured into us like nuts into a sack, that we as 
knowers are not passive recipients of sense impressions like the indifferent wax 
tablet that is given form from the outside by the impression of a stamp. All 
knowing is, rather, an activity of the mind.” (Simmel 1965, p. 290-291) This 
means that the sense impressions we receive are not yet knowledge, and also, 
that the complex contents of our sense impressions is not there independent of 
us, but on the contrary, that these impressions must be given forms and 
connections that are not inherent in them but which are imposed on them by us, 
or more precisely, by the knowing mind as such. It is therefore our “creative 
minds that order the chaos or the mere spatial and temporal succession of 
sense impressions into a meaningful, intelligible coherence in which the 
diversity of things appears as a principled unity, knitted together by laws” (ibid). 
Time and space are likewise, according to Kant, not objective facts and 
concepts outside us and independent of us, but rather forms of our perception 
and visualization (Anschuung), something which exists before the categories and 
concepts. In other words, space and time are a form of our intuition; we 
experience the world in terms of time and space. This means that a priori 
propositions cannot tell us anything about the world as it is in itself, but that the 
spatial world first of all is appearance—the world as we experience it, and also 
that the world is “only” appearance (Kant 1997). Thus, while our experience is 
blind without our cognition and our concepts, the concepts are empty without 
our (personal) perception. 

Despite Kant, knowledge and “proper” research has since the nineteenth 
century been seen and treated as an objective practice with the aim to find 
objective and true knowledge via a strict use of pre-established objective 
scientific methods. I believe that the models are held on to because they are 
convenient for treating the complex problems of our social reality with the help 
of clear cut mathematics; they “allow” for explaining the social world the way 
we want it to be seen, with the help of the already “known”, and especially, the 
already defined, and perhaps even more so, because they are progressive, 
producing realities (cf. Bay 1998). However, while numbers, weight and 
measures of products and services may be of interest to individual, they are too 
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diverse for inferences of any generality and will, according to Brockway (2001), 
not take one very far in economics:  

 
 
Mathematics knows only present tense and does not deal in particulars. Two plus 
three equals five. It is mathematically meaningless to say, “Two plus three used 
to equal five”. […] A mathematical relationship is reciprocal, and can go either 
way, in economics if you buy a shirt you cannot sell it back for the same price” 
(Brockway 2001, p. 41, my italics).  
 
 
Economics operate in calendar or historical time, which is not reversible. 

For sure, mathematics is to a certain extent a scientific doctrine, but it is all the 
same also a mere doing; a practice (Wittgenstein 1992/1953, p. 261). We can with 
the help of “evidence” be convinced that somebody is not only imagining, but 
there is always a part which escapes being captured by the “evidence” 
(Wittgenstein 1992/1953, p. 262). The nature of research forces thought to move 
in all kinds of directions, back and forth, from here to there, when travelling 
through the extensive world imagination (Wittgenstein 1992/1953). And the 
hardest thing is to let ambiguity be expressed in a correct way (Wittgenstein 
1992/1952, p. 262). The authenticity can, according to Wittgenstein not even 
be proved; it must be felt (ibid). So, although, both necessary and possible, “what 
is prediction if it is not a narrative—the telling of a story—leading from one 
expression to another?” (Olsson 1991, p. 54). Wittgenstein ends his 
philosophical inquiry with the question “What does the immeasurable evidence 
do?” (Wittgenstein 1992/1953, p. 262).  

Once a system has become accepted and internalised in the community, it 
continues to claim its 1-1 connection to reality, regardless of how far away the 
sign is from symbolising any kind of “pure reality” (Rotman 1987). The 
“scientific” theory becomes the same as the unambiguous axiomatic system; a 
system which a priori provides the conceptual reference frame and thus interprets the 
empirical observations through already appropriated statements called rules of 
correspondence, and therefore itself creates the correlation between the real objects and 
the abstract concepts of the theory (cf. Douglas 1992). The result is a creation of a too 
simplistic one dimension infinite reality.  

The problem with futura contingentia (probability science) was frequently 
debated during the middle ages, and the general belief was the problem is 
solvable only if we accept a logical truth value between “true” and “false”, that is, 
an ambiguous, third truth value (ibid). Although there for a long time were 
strong reservations against the feasibility of using probability theories and 
mathematical models to explain and predict future economic matters, 
discussions about the ambiguity of knowledge and truth, the “third truth”, are 
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absent in today’s use of mathematical predictions in the determinations of the 
future. Instead, alternative approaches are brushed off on the basis of a “lack of 
rigour”.  
 
 

Paradoxically, although mainstream economics is in some respects thriving as a 
discipline, especially in terms of published output and self-confidence, it is 
currently characterized by a lack of dialogue with alternative approaches as 
never before. These are dismissed by the mainstream as woolly or non-rigorous 
if they do not draw heavily upon mathematical modelling and/or statistical 
estimation. Indeed, a key feature of economics as a discipline at the moment is 
that it has become a systematically more entrenched in its intolerance of 
alternative approaches (Fine 1999, p. 405). 

 
 

Since the role and context of the researcher and the complex “now” and 
“then” of our social context and history within economics and law is not 
examined and discussed, my “conclusion” must be that the supposedly 
“enlightened” abandonment of the critical or “problematizing” speculative 
(metaphysical) philosophies, in favour for mathematics has given us many things, 
including a completely uncritical and unreflective speculative probability theory  
which predicts no-thing but (attempts to) predetermine “everything”,  our world 
view and our future (cf. Miller and Rose 1993). 

Before we carry on with the deconstructive genealogical method, I must 
say something more about the problem of using the classical economic theories 
when attempting to describe and explain the workings of the financial markets. 
In doing so, I will also discuss why I have not chosen to follow other types of 
critique against the rational economic theories and positivism, such as critical 
sociology, in my critique of the economic theories. 

 
 
 

Problematic likening 
 

Economic theory and juridical methods (which are based on economic 
rationale) view laws as primarily reactive and restrictive of a market that is seen 
as “naturally given” by the infamous “invisible hand” and an “inevitable” 
economic development. It should be evident by now that it is my view that the 
traditional economic theories are not very useful in describing and explaining 
today’s financial markets and consumption economy. The economic theories 
and underlying logic have been severely criticized throughout the time not only 
with respect to the financial markets “The neoclassical market is shorn of social 
relations, institutions, or technology and is devoid of elementary sociological 
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concerns such as power, norms and networks” (Lie 1997 p. 342; cf. Douglas 
1992; Miller and Rose 1993; Fine 1999; Brockway 2001; Votinius 2004; De 
Goede 2005). The main target has been the rational autonomous economic 
man:  
 
 

It has been established time and time again that mainstream economics is 
fundamentally flawed methodologically, certainly as understood and practised 
by the vast majority of academics. This is primarily a consequence of its being 
based on methodological individualism for which a science of the economy, or 
indeed, of any social relation, is impossible except by arbitrary (and often concealed) 
assumptions of taking as given what is the object of study (Fine 1999, p. 405, 
my italics). 
 
 
 Most of the critique attempts to highlight the importance of the 

complexity of the interpersonal social dimension in organizations and in 
economic action. The main targets are the distinctions concerning rational 
behaviour/irrational behaviour and natural givenness/human creation. 
Sociological and anthropological research and critique with respect to the 
western market economy has emphasized that markets and organizations, like 
all kinds of human institutions, are created by human beings and that they are 
dependent on the relations between human beings which are dependent on the 
social context such as culture, institutional value laden beliefs, politics, 
opportunism, friendship, trust and so forth (Baker 1984; Granovetter 1985; 
Douglas 1992; Miller & Rose 1993; Fligstein 1996; Miller, P. 1997; Callon 1998; 
Carruthers & Uzzi 2000; Brockway 2001; Knorr-Centina and Bruegger 
2004a,b). The focus has been on action embedded in social relations, where 
social networks or assemblages and “power struggles” influence human action. 
One could say that this is a conceptualization of “social processes not as 
‘surrounding’ economic life but as being at its core” (MacKenzie 2003, p. 350). 
Research has therefore also come to focus on how economic processes 
“performs, shapes and formats the economy, rather than observing how it 
functions” (Callon 1998, p. 2). This kind of critique can be said to problematize 
the distinction between that which is excluded but which overflows the rational 
economic boundaries (Callon 1998). Another critical approach is represented 
by McCloskey’s historical investigations into the economic rhetoric. But 
according to Fine, McCloskey’s impact upon the practice of mainstream 
economics is not great; his “contribution heavily depends upon dismissing the 
scientific pretensions of neoclassic economics but not of dismissing the beast 
itself” (Fine 1999, p. 406), which makes it ineffective as a critique. Fine writes: 
“if rhetoric is siege, it leaves the neoclassical walls unbreached, not least by 
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McCloskey who continues to tell the same neoclassical stories as before, even if 
more entertainingly and often with tongue in cheek” (ibid).  

Besides the fact that I am primarily studying a law rather than 
organizations and human behaviour, and for this reason need to primarily 
problematize the views on laws, (which I will do in the next chapter), I believe 
that it is hard to get to the rationality/irrationality distinction in economics by 
looking only at people’s actions and drive forces. This, because irrationality 
(behaviour) is already accounted for within existent economic theory although 
marginalised. Most financial academics realize that the all inclusive rationality 
assumption is unrealistic, but argue that it is not a problem as long as ‘the 
marginal’ investor is rational, that is to say, the “majority” is seen to behave in a 
rational way (Thaler 1999). We saw earlier Fama (1991) adhere to the rhetoric 
of the “marginal investor”. Since rationality is believed to stand for the main 
part of the business activities, irrationality is incorporated within the rational 
economic paradigm (as for example in von Neumann and Morgenstern (1953) 
where irrational behaviour is acknowledged and defined as making mistakes). 
This means that a critique against the rationality criterion can and will be 
shrugged off. There is also, as I see it, a risk that the critique and research 
strategy which has the “rationality assumption” as its main target, becomes 
contra productive as a critique with respect to the financial markets.  

Much critique attempts to “demystify” theses markets by showing that 
(financial) markets and actors are not so different from other (irrational) value-
laden social situations, markets, organizations and human beings by pointing 
out that the financial markets consists of ordinary people with ordinary 
(irrational) desires (see for example Abolafia 1996; McGoun 2004b; 
Hasselström 2003) There is a risk that this strategy mainly contributes to 
normalise the financial markets, when the main problem, as I see it, is 
representational: the problematic reification—the act of making a social construct 
into something physical; the idea that there is a natural and internal likeness 
between a number and the item it is meant to represent, what Rotman (1987) 
calls an iconic relation (1-1); the belief that numbers such as financial  market 
constructs are merely abstracted and individualised things, symbols for concrete 
things believed to exist before and independent of as well as void of any human 
interference; the problem of thinking of and treating the financial markets like 
any other physical commodity market, when no-thing physical is being traded, and 
when trade can take place independent and regardless of the physical reality out 
there (cf. Bay 1998).  
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Problematic reification 
 
“Although an intangible is a social construct and, by definition, lacks 

tangible characteristics, it nevertheless functions as such in the imagination of 
the observer” (Gröjer 2001, p. 698). Financial securities are in the mind of 
people, as well as in the financial literature associated with-, compared with and 
explained by physical things, such as houses property, art, apples and pears. For 
example, De Ridder and Vinell state that “The [financial] product is contrary to 
the value of other assets such as houses and art, independent of taste. In other 
words, it concerns homogeneous products” (1990, p. 83).  The CEO of the 
Swedish Financial Service Authority, Bonde, said similarly to a business paper 
that “Financial services are the perfect product to handle electronically; you don’t have to 
touch it, you don’t have to see it, not smell it. This provides fantastic opportunities for a 
simpler distribution to more people at a lower cost”.58 

The comparisons are quite absurd; financial securities have nothing to do 
with the option to touch or smell, implicit in the phrase “you don’t have to 
touch”, it is absurd because you cannot touch, see or smell a financial security 
even if you wanted to; it is a nonsense statement and comparison, financial 
securities are no tangible products and are impossible to touch and smell; the 
comparison is as incompatible and inappropriate as the simplification inherent in 
the act of associating the condition of the outside investor with the condition 
of a bodily slave and the act of associating an existent (personal) doctor-patient 
relation for a non-existent (non-personal) insider trader-outsider trader 
relationship (cf. Ronen 2000). The associations are however understandable, 
here, the authors are thinking about securities in terms of assets, and assets can 
be both tangible (houses and art) and intangible (shares), but why, then, are 
they calling financial securities products and not simply (intangible) assets? 

The financial branch has also been compared with the activity of farming. 
In a speech about the stock market, the prior Swedish vice financial minister, 
Lund, said: “I sometimes make a comparison to the farming industry. This is an industry 
that in Sweden employs 84 000 people, and represents 0.6 percent of GNP. Last year, the 
financial market employed 94 000 people that together stood for nearly 4 percent of our 
country’s GNP. The comparison is interesting, even if it is not to be used for comparing 
industries”59 (although comparing industries is exactly what he does in an 
ambition to put the financial branch in a good light). 

This comparison is admittedly not to say that the financial markets are the 
same as farming, but the association establishes a connection which makes us 
                                                 
58 Ingrid Bonde in the daily paper Svenska Dagbladet, ”Bonde vill bli granskad – Sveriges nya 
finanspolis om Finansinspektion, insiderlagen och självreglering” 2003-01-27. 
59 In vice financial minister Gunnar Lund’s speech “A changing economy and market” that was given 
at the price award of the association for stock promotion “Aktiefrämjandet”, Jan 21st 2003.  
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believe that since they are comparable, they are also pretty much similar. 
Financial companies are also said to function essentially in “the same way as all 
other companies; they develop, produce and sell their products for profits and 
in competition with other producers inside our county and abroad” (Bonde 
SOU 2003: 22, p. 23). In this way, physical bodily things and labour are used as 
metaphors that enable us to see and understand the financial markets like any 
other economic market and setting. Financial assets are probably called 
“products” because “spokes men/women” of the financial markets want the 
financial activities and markets to be associated with traditional economic 
chores and needs as well as with the deterministic forces of nature (normally 
associated with farming), which makes them less strange for the ordinary 
people and gives them a certain legitimacy (cf. De Goede 2005). The 
institutional and regulatory frameworks of the modern finance have been 
shaped and produced through political discourses and the creation of financial 
supervisory agencies and “the adoption of broad-based financial laws can easily 
be seen as the normalization and legitimization of financial practices” (De 
Goede 2005, p. 123). The similarity between the financial markets and other 
markets is however also emphasized by critical researchers who have the 
explicit or implicit underlying aim of demystifying the financial markets.  

 
 

Demystification 
 
Trade/speculation/gamble in intangible and abstract financial instruments, 

and the constant worldwide movement of capital that characterises the financial 
markets, is for many, not at least the financial actors themselves, surrounded by 
a mystic and even mythical heroic aura derived from the stock market actors (as 
in gladiators) various attempts to beat the unbeatable anonymous market (as in 
a beast) (Burk 1988; Hasselström 2003; Knorr Cetina & Bruegger 2002a, b). 
The financial market seems to generate prosperity out of nothing, which is seen as 
a symbol for its own strength (Burk 1988, p. 3). However, Frankfurther & 
McGoun (1999) criticise the deterministic world of financial research for 
having “endowed markets with the same attributes as the physical universe 
(timeless, impartial, impersonal and even beautiful and awe-inspiring)” (1999, p. 
172). Hasselström (2003), likewise criticises Castells for his use of the 
anonymous phrase “power of flows” instead of “flows of power” as this kind of 
language is picturing the economy and markets of today “as anonymous forces 
operating independently from individuals” (p. 12), which only “…ends up 
actually contributing to the reification and mystification of “global capital”” (p. 
43).   
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Many researchers talk about monetary transactions and the global markets 
in terms of a mysterious “spirit of capitalism”  (Weber 1977, Hirschman 
1977/1997), or of an “inner nature of capital”, and “laws of capital” or even 
movement of capital itself, as presented in the perspectives of for example Braudel 
1985; Rotman 1987; Arrighi 1995; Marx 1997; Deleuze & Guattari 2000; Hardt 
and Negri 2001. Marx, who was influenced by a Hegelian way of thinking ‘inner 
movement’, claimed that a scientific analysis of competition would be 
impossible until we have properly understood the inner nature of capital, an 
understanding that, according to Marx, is similar to the understanding of the 
movement of heavenly celestial bodies; a movement we cannot observe with 
our ordinary five senses but that we know is there (Guillet de Monthoux 1989). 
Theories of the capitalistic economy are for Marx thus abstract explanations of 
the logic and laws behind the sensible economic reality (ibid). This way of 
thinking and describing capital movement “disconnects” the transaction/capital 
movement from the individual hand, intention and from the accountability of 
specific person(s), which has both the advantage of casting off individual 
blame, and the disadvantage of escaping accountability.  

The images of a mysteriously unbeatable market contributes in giving the 
impression that the expansion and development of the financial markets is a 
natural and inevitable process, similar to the inevitable forces of nature and of 
the atomic physics of the universe (cf. Smith’s invisible hand). This view on the 
financial markets is, according to De Goede (2005), partly an effect of the 
financial statistical methods and institutions. Dow Jones, for example, is by De 
Goede regarded as performative rather than a more or less accurate 
representation of the market: “financial indices in general and the Dow Jones in 
particular create financial markets as unified, observable and measurable 
phenomenon” (p. 118). This is a reification of financial statistics, which has 
almost silenced critical questioning of their origins (De Goede 2005, p. 120). It 
is the view of stock price movement as natural laws that have paved the way for 
the moral application of scientific methodology to financial markets (ibid, p. 
137). 

McGoun, Hasselström and De Goede are examples of researchers who 
“aim to” demystify the financial markets via various methods. McGoun and 
Hasselström highlight the very ordinary about human beings, ordinary strives 
and characteristics, on these markets (for example the common strive for 
status). De Goede highlights the historical and political processes. By choosing 
this what I call “demystifying anti reductionist” line of research, these 
(financial) researchers question the economic assumptions which postulate 
naturally given markets (as responses to natural needs) and autonomous 
rational human agents as opposed to the (sentimental) irrational behaviour. 
Drawing on “embeddedness theories”, Hasselström (2003) studied how 
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financial information and knowledge is created by the financial actors while 
focusing on the question of meaning and the “meaning making relations”, as in 
the different interests at stake and “personal interconnections” that is 
“construed, embedded and entangled in webs of significance”. McGoun (1995, 
1997, 1999, 2004a) highlights the existence of various symbolic values 
impregnated by sentiments that are affecting the financial activities and 
economic valuations on socially constructed markets.  

McGoun and Hasselström “attempt” to “personalize” the financial 
markets and both depart from the, from an economic point of view, 
“irrational” motives and actions of the subject, even if they are not talking in 
exactly those terms. As we saw earlier, McGoun (1997, 1999, 2000, 2004a) deals 
also with the problem of the unrealistic financial assumptions and concepts by 
demonstrating that there cannot be a “fundamental” or “intrinsic” value that is 
not socially constructed. The analysis of human valuations is therefore not 
limited to monetary valuation but includes other sorts of symbolic and socially 
relevant and integrated values such as “status value” and “display value”. The 
valuation of securities of financial trade are revealed as processes grounded in 
and encouraged by personal desires for status, as is showed in for example the 
existence of “star systems” (Knorr Cetina and Bruegger 2002a; cf. Norberg 
2001; Hasselström 2003).  

This book is (evidently) not aimed at gaining a better understanding of 
valuation processes with respect to securities prices and financial trade within financial 
organizations, but is, as should be evident by now, an attempt to better 
understand how the insider regulation works. In order to do so, we must 
understand the valuation processes of financial trade in a larger structural 
perspective as well as the workings and function of the financial markets in a 
broader theoretical sense too. I believe that this cannot be accomplished via a 
highlighting of the ordinary and that which is common to all people, 
organizations, and markets, or via comparisons and equalizations of the financial 
securities and the financial markets with material commodities and with other 
product and services markets, as is shown in the attempts made by researchers 
who are questioning the necessity of special financial law and regulations.  

Kitch (2000), Niemeyer (FI 2001: 8) and Llewellyn (1999) are examples of 
researchers who aims to understand and explain the financial organizations and 
securities trade in terms of other more traditional markets, organizations and 
situations. They are focusing on human behaviour and networking in various 
monetary decisions and claim that there is not much difference in making a 
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financial decision.60 The investor is also called ‘consumer’ (Llewellyn 1999).61 
The question about why we need a special financial regulation is highly 
motivated and certainly relevant from an economic theory perspective (from all 
kinds of perspectives). Niemeyer (FI 2001: 8) concluded, like me, that the 
research on insider trading and on financial regulation in general is limited in 
scope. However, in order to get a broader view of the financial regulations, he 
proposes “an analysis on the economic foundations for securities market regulation 
and supervision” (p. 11-12, my italics). For him, a broader view means to omit 
“the specific legal aspects or any specific regulation to focus on the principles 
behind securities regulations” (ibid). Niemeyer then provides us with a well 
written (a-historical) account and analysis of the back ground (today’s financial 
expansion) and view towards economic regulations in general and financial 
regulations in particular from the perspective of economic theories (i.e. cost-benefit 
analysis/market for lemons (asymmetric information)/principal agency theory 
etc.). But since the problems were raised only with focus on costs-benefit 
analysis and market efficiency, the wider contemporary social and political 
context was left un-problematized. So, Niemeyer’s “broader view” neither 
enlarged the context nor deepened the understanding of the financial laws. It is the 
limited problem areas of economic theories (principle agency problems with 
respect to cost-benefit problems and market efficiency etc.) that are too limited 
in scoop and not the object of study (the insider trading/regulation). It is 
problematic because “[i]n origin, regulatory law is a product of political 
struggles the outcome of which is not simple determined to meet “functional 
needs” for market stability” (Burk 1988, p. 151; cf. De Goede 2005). This 
means that we, in order to understand the insider regulation and the financial 
markets, simply must take in the larger political and historical perspectives.  

You could say that this study is more in line with De Goede’s genealogical 
approach to the study how financial speculation, which in the beginning and 
for a long time was seen as immoral gambling and therefore was disliked, today 
has become highly legitimate and valued, and which focuses on the political 
and moral struggles in the beginning of the revaluation process. De Goede 
(2005) views the economic and financial discourses as “historically contingent 
and dependent on cultural practices of valuation” (p. xv), and focuses on the 
cultural history of the financial markets from the early eighteenth century to the 
present day and highlights the debates and controversies that had to be 
eliminated in order to produce today’s coherent global financial world.  
                                                 
60 The economic analysis leads to the result that financial markets are not that much different from 
other markets, and from this, the question arises of why a regulation of asymmetric information is 
need on the financial markets when it is not needed in the rest of the economy.  
61 See also Knutsson, Peter, 1999, Financial Services and Consumers – A comparison between the 
UK and Swedish systems, discussions paper FI, Reg.no. 7819-99-601, p. 7. www.fi.se 
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Debates pertaining speculation, gambling, the meaning of free market, and the 
legitimate bases for profit making underpin the institutional structure of 
modern international finance. It is in this sense that financial structures and 
institutions are not natural or evolutionary developments but are always 
implicated in politics. While claims about the “natural” and “unbeatable” 
operations of free markets are among the most powerful arguments in modern 
politics, this historical enquiry demonstrates that the free market has never 
existed as a natural and undistorted system, but has, on the contrary, been 
given meaning and legal  and moral operative space through political debate 
and decision (De Goede 2005, p.  179).  
 
 
De Goede does not deny that financial truth exists, and does not claim 

that the ritual of financial truths is mere fictions or that all financial discourse is 
false and misleading, only that they have been shaped and produced via 
political discourses. 

The main target in my criticism is therefore certainly not the scientific 
revolution that came with the Enlightenment and criticized religious 
metaphysics as such. All of thought’s creative movements are, in my view, 
important. There are many different sorts of positivism, some stricter than 
others. But some of the results from this new strict logic are intolerant and are 
completely blocking out the ambiguities, as is evident in both economics (Fine 
1999), and in jurisprudence (Votinus 2004), and some of the positivism has, 
according to von Wright (1993/1957, p. 21), more or less killed metaphysics 
and ethical speculation (cf. Beronius 1991, p. 62). The main target of my 
criticism is therefore the belief in an exact scienta, which prohibits metaphysical 
speculation and open-ended research, and while meaning that opinions and 
speculations about the financial future have become the “same as” scientific 
truth (as is evident in the use of the concept “evidence”) (cf. Douglas 1993; 
McGoun 1995).  

That which Votinius (2004” calls “dogmatic empirism” and what Douglas 
(1992) and Fine  (1999) call “methodological individualism” may not have been 
so bad if it really was possible to stop at describing realities without affecting it, but 
unfortunately, that is not how science works. Sole objectivity is impossible and 
the seemingly isolated concepts are always coming from somewhere else. One 
example is the concept ‘asymmetric information’ which via the fashionable concept 
‘trust’ is linked to the equally popular concept ‘market efficiency’ on the financial 
markets. The recognition of the problems of ‘asymmetric information’ in 
connection with a lack of trust and confidence in how a market functions is 
generally attributed Akerlof’s and his famous Nobel Prize article about the 
“market for lemons” (cf. Niemeyer FI 2001: 8). However, Akerlof’s article does 
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not mention the financial markets; it deals with the problems on the used car 
markets in third world countries. What is perhaps less well known is that the article 
also deals with the problems for elderly in the USA to get health care since 
insurance companies due to asymmetric information are suspicious of the old 
peoples’ motives for getting health insurance, and with the problems for ethical 
minorities in USA to get high education when selection boards of the 
universities due to asymmetric information distrust the minorities’ mental 
capacities. The concept and problem of ‘asymmetric information’ has thus been 
pulled from the events and problem areas (context) it came from and has been 
transported to the financial markets, where it has been transformed into a 
“catch word” and tool for explaining the social construct “market efficiency”, 
one effect of which is the theoretical paradox where both the regulation and its 
opposite: no regulation, becomes the “most efficient” alternative (this problem 
will be analysed in detail further on).  

Research result lives life’s of “their own” since the texts in some 
mysterious way, transmutes in the eyes of the reader (Nietzsche 2000/1778, 1: 
aphorism 208, p. 127), or in other words, in the eyes of the one who-counts-
sees-or-buys-or-sells (Rotman 1987) who more often than not draws wider 
conclusions than for example Auguste Comte (1798-1857),  the father of 
positivism, and so many other important thinkers before and after him—the 
classical economics for example—intended with their scientific models and 
work (Guillet de Monthoux 1989; Hirschman 1997). It seems as if the reader 
cannot help reading what he wants out of the texts, and likewise that we cannot 
help being part of our own research, conclusions and truths no matter how 
much we try to remain objective (Simmel 1965;  Nietzsche 1997/1886; Deleuze 
1991). Research affects political decisions in so far that it gives politicians tools 
for pursuing their ideology by appealing to scientific “truths”. So, the main 
problem with the so called “objective” positivistic approach is that it gives the 
false appearance of objectivity both with respect to how the research is generated, 
for example, how the research problem and research question is picked, and 
with respect to how the research is used by scientists and politicians. The 
relative and rather interpretive character of knowledge, “truth” and even of 
“science”, as a product of a creative mind, is ever since Kant well known. We 
can see also that knowledge exists in historical paradigms and that it changes, 
often depending on values, in what Kuhn calls “scientific revolutions”; his 
work represents an interpretive paradigm (Burell and Morgan 1988/1979, p. 
255; cf. Vattimo 1996). This means that any theory can and will be replaced by 
another one. From this perspective, all theorizing can be seen as part of the 
domain of belief and of opinion (Hacking 1975). We do not have to agree with 
the most extreme social constructivist perspective, that of solipsism, which 
“denies that the world has any distinct independent reality” (Burrell and 
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Morgan 1979/1988, p. 238) in order to acknowledge this, but it is very 
important to realize that scientific thoughts, concepts and truths are never 
simply detected “out there”; that they must be created by the researchers and their 
history, traditions, contemporary social contexts and discourses, because our 
concepts move to other areas where they acquire new meanings and thus 
participate in creating our (new) world views and our reality. The way in which 
concepts first appeared as a picture of- and answer to certain problems, may 
have little or nothing to do with how the concepts are later used by researchers 
and politicians (by the authorities) to legitimate their use of power (Foucault 
1966/1994). As Nietzsche so poetically puts it: “They all pose as though their 
real opinions had been discovered and attained through the self-evolving of a 
cold, pure, divinely indifferent dialectic; whereas, in fact, a prejudiced 
proposition, idea, or “suggestion,” which is generally their heart’s desire 
abstracted and refined, is defended by them with arguments sought out after 
the event” (Nietzsche, BGE, 5, 1886/1997, p. 3).  

Thus, there is no question that the financial markets needs to be 
“demystified”, and we certainly need to stress that markets indeed are created 
by the hands of ordinary social human beings with ordinary human 
needs/desires and value-laden beliefs regardless of the existence of any 
objective natural/divine forces. As Abolafia (1996) emphasizes, the financial 
markets are created by the individual financial actors in combination with 
external regulation and the norms and culture of the financial firms (cf. 
Hasselström 2003). Abolafia (1996) has also pointed out that there is 
opportunism on the financial trading floor, like in all other kinds of economic 
settings, and this behaviour is like all other kinds of behaviour embedded in a 
specific social and cultural milieu (p. 10) and that the financial culture invokes a 
restraining set of strategic pre-determined behavioural “cultural tools” to guide 
the traders’ action, while in the same time promoting opportunistic behaviour 
(Abolafia 1996, pp. 168). However, although a more or less all-encompassing 
similarity in human behaviour and organizational creation is a “demystifying” 
and valid starting point for sure, and an underlying and implicit critique of this 
book as well, (I agree with everybody that claims that economic actions are 
influenced by personal values, desires and various symbolic strives), the method 
of this book is a departure from the in my eyes too quick and eager act of likening 
by emphasising the dissimilarities between the insider trading law and traditional 
law as well as between the financial market and other commodity markets. 
While the financial academics attempt to establish the view that there is a 1-1 
relationship between the financial markets; activities; security prices and the 
supposedly underlying reality and fundamentals, I emphasize the differences—the 
fact that financial trade, contrary to all other markets, can occur independent of 
the physical reality. 
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It is a serious problem that the anonymous and freely chosen investors’ 
situation is compared to the situation of the chained bodily slaves and that the 
impersonal insider/outsider relationship is compared to the personal relationship 
between a doctor and his patient. The main approach of this book is therefore 
not to deal with the problem of rational versus irrational motives, behaviour, 
organizations and markets, but rather the problem of representation and reification. 
I hereby choose not to look at the motives behind the actions of the subject that 
concerns problems of symbolic values, status, greed and questions of valuation 
etc. The important distinction is for me the distinction between the immaterial, 
non-individual, amoral game rule as opposed to the physical, bodily, individual, 
moral law (which I will discuss in the next chapter) (Baudrillard 1990).  

The problem of physical, visible entities versus immaterial entities, social 
constructs; ‘materiality’ versus ‘immateriality’, ‘tangibles’ versus ‘intangibles’ is 
as old as philosophy itself. The problem is intimately connected to the equally 
old problem of using metaphors when describing and understanding things 
(Shell 1993). Indeed, the problem of the “correct mode of metaphorization” 
has just like the “correct mode of physical and commercial exchange”, been a 
key problem in philosophy from the very beginning (Shell 1993, p. 50). Many 
of the early philosophers, Plato for example, discarded the metaphor as an 
unsatisfactory explanation of memory and false belief (ibid, p. 36). The Greeks 
were afraid of the abstract money, and its power to transform things (Simmel 
2001; Rotman 1987). Money can be exchanged and transformed to anything 
which is the main characteristic of which ever form money has taken. The 
projection of mere transactions “[relations] into particular objects is one of the 
great accomplishments of the mind; when the mind is embodied in objects, 
these become a vehicle for the mind and endow it with a livelier and more 
comprehensive activity. The ability to construct such symbolic objects attains 
its greatest triumph in money” (Simmel 2001, p. 129).  

The underlying economic assumptions on which the theories are based 
were created from problems and events that occurred in another time, with 
‘starvation’, risk of ‘conflicts’ and ‘war’, ‘farming’, and mass production of 
‘commodities’, during the industrialization, in mind (cf. Foucault 1966/1994; 
Hirschman 1977/ 1997; Guillet de Monthoux 1989), these problems are not 
the drive force behind today’s western immaterial consumption economy. In 
today’s multifaceted western economy it is the immaterial “necessities” as 
opposed to the material necessities that in terms of contribution to the GNP has 
become the chief base of the economic actions.62 Various kinds of services are 
                                                 
62 In 2003, the sector producing goods contributed with 26% of GNP, while the service sector 
“donated” 63% and the banksector, tax and transference stood for the rest, 11 % (source: SCB). 
Today, the service sector in general stands for approximately 70-71% and the goods sector stands for 
29-30 %. In 2002, the farming industry employed in 84 000 people which represented 0.6 % of the 
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dominating, the financial markets are expanding, and consumption is no longer 
merely a means for avoiding starvation but a symbolic form of life style and a 
means for expressing identities and canalising desires (Baudrillard 2001; 
Corrigan 1997). Moreover, the classical economic theories were not made to 
address the specific problems in connection to financial speculation, and when 
they did, as for example in Keynes’ (1953/1964) theories, the financial markets 
were characterised as physiological game as opposed to the commodity 
markets; as gambling as opposed to enterprising (cf. Brockway 2001; De Goede 
2005). They are unsuitable because while the classical economic theories 
explain problems inherent in production and distribution of physical products 
with physical qualities and properties, the activity of the financial markets are 
more like gambling or a games of play. This has serious implications on our 
view of ‘market efficiency’. Just like the problems of ‘asymmetric information’ 
and ‘confidence in how market functions’ was initially identified and created in 
other settings (Akerlof 1970) than in the environment in which the concept 
eventually turned up and came to be frequently used (financial markets), the 
underlying assumptions of ‘rational behaviour’ as essentially consisting of an 
overall prudent utility/profit maximum is too limited to provide us with 
adequate tools for describing, understanding and explaining today’s financial 
markets. The theories are not “wrong”, but too limited to be meaningful and to 
make sense in today’s desire driven consumption economy. My view is that the 
economic regulations in general will be understood only by an examination of a 
specific regulation with a broader focus and on the basis of different sociological 
and/or philosophical theories. I believe that as long as people associate abstract 
financial securities with apples and houses, outside investors with slaves and 
patients and insider traders with slave owners and doctors, this is where you 
should to start your deconstruction. 

Thus, instead of departing from and looking at that which is similar on all 
markets, fundamental human drives and behaviour, I will foremost emphasis 
that which is different between the game rule and the law and between the 
financial markets and other markets—independently of personal motives such 
as status and hierarchy climbing. As a matter of fact, my focus is not really on 
the (psychology of) (financial) subject at all, but rather on the financial, so 
called, “product”, on the financial “product” as a “social product”; on that which 
is produced by these markets and their regulations in a more general sense.  

A “product” can be seen as whatever immaterial or material value the 
subject gets out of the purchase or securities (status, stillness of hunger, roof over the 
head, or calming a desire), but by “general sense” I mean that I will rather focus 

                                                                                                                                                  
Swedish GNP, the financial industry employed the same year 94 000 people which represented 4 % 
of the total GNP.  
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on the speculative kind of society today’s political strategy is promoting. In 
addition to be a suitable approach with respect to my research problem (the 
bodily imprisoned sphere of the law as opposed to a mental sphere of the game 
rule), I believe that the best way to get to the rational/irrational distinction is to 
look at the ground of the concepts and to deal with the representations and 
associations and the material/immaterial distinction.  

This position means that I chose to emphasize the abstract and 
impersonal character of money, following Georg Simmel, who said that the 
very essence of money is its “unconditional interchangeability”, rather than 
Viviana Zelizer (1994), who thinks that money is qualitatively different on the 
basis that people ear-mark money for specific purposes, and who in this way 
“personalize” money.  

Simmel highlighted money’s total indifference to values. “Money is totally 
indifferent to the objects because it is separated from them by the fact of 
exchange” (Simmel 2001/1907, p. 211). As the purest reification of means it 
has the ability of transforming any quality to quantity; with money, all 
qualitative distinctions between goods are equally convertible into an 
arithmetically calculable system of numbers (Simmel 2001/1907). The abstract 
money has, according to Simmel, therefore turned the world into an 
arithmetical problem, corrupting or disenchanting the spiritual non economic 
values and world (cf. Weber 1977). Money was likewise for Marx and Weber 
“the “radical leveller” invading all areas of social life” which threatens to 
dehumanize its creators (Zelizer 1994, p. 8). 

For Zelizer, on the other hand, “money is neither culturally neutral nor 
socially anonymous. It may well “corrupt” values and convert social ties into 
numbers, but values and social relations reciprocally transmute money by 
investing it with meaning and social patterns” (1994, p. 18). Zelizer, points out 
that we “routinely assign different meanings and separate uses to particular 
monies”. Sometimes the earmarking is quite concrete; for instance “women’s 
careful “tin-can accounting” where money for separate expenses are kept apart, 
in tin cans or labelled envelopes—“one for the mortgage, another for utilities, 
for entertainment money, and the like” (1994, p. 5). However, it is not the 
money that is transformed; in fact, Zelizer’s book seems to discuss “everything” 
cultural except for money. Contrary to Zelizer, I deemphasize distinctions 
between types of earmarked money, on the basis that the types of “different” 
money that Zelizer discusses are added afterwards. The important character of 
money is that it can take any shape and that it moves towards frictionless space 
controlled by decoded flexible flows that makes power anonymous (cf. Shell 
1993/1979; cf. Sassen 1995; Deleuze and Guattari 2001/1977; Hardt and Negri 
2001, pp. 328).  
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Money means foremost un-referentiality, convertibility, freedom from 
restraints of the physical life and of the moral values of the community. The 
fact that money can take any shape comes first, and is more important, than the 
fact that people afterwards earmark their money for various qualitative 
purposes. To be fair, Zelizer seems to be interested in the effects of money, rather 
than money as such, and she claims that “money has not become the free, 
neutral, and dangerous destroyer of social relations” that Simmel, Weber and 
Marx amongst many more feared, on the basis that “there is no sign that people 
are choosing to relinquish the earmarking of their multiple monies” (Zelizer 
1994, p. 215). The effects of the abstract money is not within the scope of this 
book, so I will not take side in that debate, only maintain that the product of the 
financial markets, the financial asset, is no-thing, no apple, no house, no-thing 
other than money, and that its main character is its “unconditional 
interchangeability” and freedom from physical and moral constraints (Simmel 
2001/1907).  

So, although it may sound self-evident and perhaps banal, let me state my 
point of departure with respect to the financial markets once: The main 
difference between economic material commodity/services markets and the 
financial markets is that the financial transaction does not (directly) involve 
physical material, but that it can occur quite independently of the physical 
material and the physical world, independently of the (physical) rules of the real 
world that is “out there” (something which Aristotle abhorred). As Forslund 
puts it (2002, p. 44): “it is important to realize that a market where the actors 
are trading in order to get also something else than just the possibility of an altered 
exchange value [price movement/getting money] does not share the same 
characteristics”; it is different because “it does not come to a standstill only 
because the trading partners know everything since they desire fundamentally 
different use values”, meaning that a commodity market does not come to a 
standstill just because all participants have perfect information since those 
actors desire something more than money, the use value of the (physical) 
commodity.  

Moreover, transactions that concern and therefore directly involve 
physical materials must follow the law of physics which provides a natural limit 
beyond human desires and creation that slows the trade down. This is true no 
matter if we look at work on nature such as farming or coal mining or services, 
such as hair cutting. The service is no physical product either, but the 
transaction involves physical material directly such as work on a physical 
person. In the case the service does not involve work directly on a physical 
material, for example, in a sale of airline tickets, the transaction nevertheless 
still involves physical matters directly in the form of people or animals doing 
the specific journey. When the transaction is involved with external physical 
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material, the movement (distribution) of the physical body slows the speed of 
the trade down and puts a certain limit on the amount of transactions. You can 
only eat so many chickens a day, drive so many cars, or cut your hair and travel 
around the world so many times. Remember with Max Weber that money is of 
the prolific, generating nature in so far as it multiplies upon use something 
which separates it from the world of physical things which are destroyed upon 
use: 
 
 

Money can beget money, and its offspring can beget more, and so on. Five 
shillings turned is six, turned again it is seven and threepence, and so on, till it 
becomes a hundred pounds. The more there is of it, the more it produces every 
turning, so that the profits rise quicker and quicker. He that kills a breeding-
sow, destroys all her offspring to the thousandth generation. He that murders a 
crown, destroys all that it might have produced, even scores of pounds (Weber 
1970/1930, p. 49). 
 
 
This, while the only concrete and visible trace of the financial “product” is 

the numbers on the computer screen or on the bank statement signifying prices 
and money transferred between accounts (How real is that money? What 
happens if every market actor finds out that he or she is going to die next 
week?). The numbers signifying financial securities are not only financial 
securities; numbers signify many things as well as “nothing” in the form of the 
zero (Rotman 1987), so numbers must be actively translated into signifying a 
financial security; they must represent something else than what they are. This 
means that a financial security does not exist independent of our own mental 
construction and that it exists only in our mind. It used to have a physical 
existence independent of us, still a kind of representation of course, but it was 
also a piece of paper, a certificate, with a material status in the form of a paper 
outside of our mind. Now it exists only as a number on our screen interpreted 
into a financial security via the imagination of our mind, and thus it is totally 
dependent on us believing in and agreeing upon its ontological status as 
“financial investment”. We all have agreed to call a purchase and sale of a 
financial security financial investments and/or trade. There is a fundamental 
difference between apples and a financial security since the one is food and the 
other is... money? The fact that the financial security, no matter how you 
choose to define the “financial product” is no longer “a thing” but “no-thing”, 
money, (cf. Bay 1998) means that the trade is restricted technically only by the 
speed of electricity and the speed of mind and heart, and this is what makes it 
more like gambling, than like anything you can touch, see or smell.  
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Although my revealing experience about the insider regulation was 
immediate, understanding is always one step removed; a presentation of a 
representation (Olsson 1991, p. 47). So, I had to look elsewhere, with the help 
of my supervisors, in adjacent fields of research, to sociology and philosophy, 
to find words and theories (tools) that would help explain what I had just 
realized. And this is the reason why I have had to choose a multiple and 
explorative research approach. 

 
 
 
 
 
 

Deconstruction: Democracy to come 
 

Foucault said: “discourse in general, and scientific discourse in particular, 
is so complex a reality that we not only can, but should, approach it at different 
levels and with different methods.” (Foucault 1994/1966, p. xiv). The purpose 
of this book is, as earlier stated, to dig deep into the “origin(s)”, “essence(s)” of 
the insider regulation by searching for clues in its “history(s)” and political 
“context(s)”, and in the existent research. And because of the complexity of 
this financial law, I have used several methods to get a fuller picture than have 
hitherto been presented. This means that I have not let any specific pre-
established scientific method control my search process as much as the 
required detective work in order to “crack my nut”: solve my research problem. 
I have, in other words, let the nagging realization that the regulation “does not 
make sense” the way it is presented, guide my exploration. The consequence is 
that my research process has been unstructured in so far as I have used a 
variety of methods; talked to a variety of people and read many different texts, 
depending on what I have needed to know at that particular time. As Bay says: 
“We must invent our own methods as we go along, along the way, so to speak, 
in the meantime, in the midst of our search for a passable route to the 
phenomenon which we address with our research questions” (1998, p. 31). And 
since method is not a way but rather a way of moving, “the method must 
remain open-ended, mobile and shifty as the errant milieu of the research 
object, as complicated and problematic as the research problem” (Bay 1998, p. 
32). 

Deconstruction is a mission and call for justice, not a call for the pre-
established justice as in predefined, like the justice ground expressed in the 
insider trading debate; “insider trading injures investors”; not that which has 
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already been calculated, and not that which is identified as in justice/fairness “in 
itself”, but as a method, the act and ordeal of determining the just every time; 
the verb, the “calculation” as such. Justice is the method, it is the vital struggle 
with “what is what”, what is ‘good’ and what is ‘bad’, what is ‘right’ and what is 
‘wrong’, what is ‘true’ and what is ‘false’, before the decision is made, that which 
postpones the decision long enough to get in touch with the Other (individual) 
and with what it means to be a human being (Derrida 1992). That is to say, in 
and out of our emotional life; into the deepest indignation (there is nothing 
wrong with feeling indignated!) to detached calculation (but it must be 
transformed to some kind of intellectual reflection), “riding the insider 
regulation”, as Gunnar Olsson would have said.63 All legal decisions and 
research problems deserve to be deconstructed to its very foundational 
moment (cf. Derrida 1992). We are talking about restricting human lives here!  
Deconstruction applied on a research problem is therefore not a pre-existing 
method or some tool that you can merely apply from outside onto some 
problem apart from that problem; hoping to be objective, it is rather something 
which happens inside the research process, and inside the text, attempts, never 
ending attempts, retrying, reformulating, rethinking, rereading, an enduring and 
never ending experiment, (cf. Nietzsche 1887/1974, p. 115; Caputo 1997, p. 9; 
Bay 1998). 

The deconstructive method has been severely criticized on grounds that 
are remarkable alien to its mission (cf. Alvesson 2003). Derrida, has been 
portrayed “as the devil himself, a street-corner anarchist, a relativist, or 
subjectivist, or nihilist, out to destroy our traditions and institutions, our beliefs 
and values, to mock philosophy and truth itself, to undo everything the 
Enlightenment has done—and to replace all this with wild nonsense and 
irresponsible play” (Caputo 1997, p. 36). The method has been accused of 
being (1) destructive in the sense that it destroys the texts it closely and critically 
examines. It has been accused of a remote and good for nothing “play with 
words”, a fixation with words, a twisting and turning of the concepts that the 
other researchers only want to make standstill, a meticulous analysis which is 
said to contribute with no new “positive” knowledge. Derrida’s “statement” 
“there is nothing outside of the text” has been mocked and is one of the most 
thoroughly misrepresented utterances in contemporary philosophy (Caputo 
1997, p. 78). Deconstruction has also been charged with (2) nihilism, in the form 
of a refusal of acknowledging the existence of eternal moral values, as if anybody 
would deny the existence of love, hate, fear!? And it has been accused of (3) 
                                                 
63 Gunnar Olsson actually said in a seminar: “riding the option” with reference to Bay’s (1998) method when 
inquiring into the world of futures, options and other derivative instruments. By this, Olsson meant that we 
must try to get as close as possible to the object of our study; “squeeze it” until it shows itself anew, as opposed 
to the mere detached and distanced intellectual reflection.  
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relativism; that it accepts the view that “anything goes” in the sense that texts 
means anything the reader wants them to mean. These allegations will now be 
answered. 

(1) Deconstruction is not destruction, it is, if anything, rather the opposite, 
construction, since it supplies us with yet another view, or reading, a 
complementary view, something which is fuller and therefore also truer, even if it 
does not provide us with the one and single Truth. To fight something is also in 
the very same act to preserve it (Nietzsche, GS 1882/1997 aph. 29, p. 101). Thus, 
it is a way of keeping a “truly” scientific tradition going, to keep it on the move, 
so that we can transform and develop the world to the better, rather than just 
preserving a sleepy undemocratic status quo; so that traditions can be translated 
into new events that are continually exposed to a “revolution of self-
perpetuating autorevolution” (Caputo 1997, p. 37). Rather than to cement our 
life via pre-determined and cemented views on life, it is a question about ethics. 
By  “nothing outside the text” is meant “noting outside the context”; that we are 
all always and already embedded in various networks, horizons or 
presuppositions, which is what Derrida means by the “general text” or “archi-
text” or “textuality” or, here, just “text”. (Caputo 1997, p. 80). This does not 
mean that texts and languages have no “referents” or even “objectivity”, some 
kind of generality, but that the objectivity is not what it is often passed  off to be, 
simply a pure transcendental signified, for example, the assumed iconic 1-1 
relationship between the reality and that which is meant to signify the reality.  

(2) Deconstruction is not nihilistic; the refusal of moral grounds concern 
the acknowledgement of moral values as ultimate grounds for truth on the 
basis that there are no moral facts, which is the same as that which Hume and the 
positivist Hägerström (amongst others) noticed. But contrary to objective 
positivism, deconstruction does not attempt to demarcate that part of the 
human being by pretending that emotions do not exist as a deciding factor in 
knowledge; instead it attempts to handle them, that which (Foucaudian and 
Nietzschean) ethics is about. Whoever says that deconstruction is nihilism has 
missed the whole point of deconstruction as well as the word’s original 
meaning. ‘Nihilism’ was the word used by Nietzsche to describe the, in his eyes, 
pointless attempts to establish metaphysical ultimate grounds, as in “One 
Truth”; the hopeless Will to Truth, “the demand that wants by all means that 
something should be firm” represented by the “scientific-positivistic form” 
(Nietzsche, G S, 1886/1974 aph. 347, p. 288; cf. BGE 1987/1886, aph. 10). 
Nihilism is to choose the easy way; the “easy certainty of those who fail to 
consider objections” (Kaufman quoted in G S, 1886/1974, footnote 23 aph. 
347, p. 288).  

Nietzsche’s criticism was directed essentially against “those who remove 
values from criticism, contenting themselves with producing inventories of 
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existing values or with criticising things in the name of established values [the 
jurisprudence] […] but also against those who criticise, or respect, values by 
driving them from simple facts, from so-called “objective facts” [the positivists] 
[…]. He attacked both the idea of a “high” foundation which leaves values 
indifferent to their creative origin and the idea of a simple causal derivation or 
smooth beginning which suggests an indifferent origin for values” (Deleuze 
1983/1962, p. 2). In Nietzsche’s own (infamous) words: 

 
 
Let us be on guard against the dangerous old conceptual fiction that posited a 
“pure, will-less, painless, timeless knowing subject”; let us guard against the 
snare of such contradictory concepts as “pure reason,” “absolute spirituality,” 
knowledge in itself”: these always demand that we should think of an eye that 
is completely unthinkable, an eye turned in to no particular direction, in which 
the active and interpreting forces, through  which alone seeing becomes seeing 
something, are supposed to be lacking; these always demand of the eye an 
absurdity and a nonsense. There is only a perspective seeing, only a perspective 
“knowing”; and the more affects we allow to speak about one thing, the more 
eyes, different eyes, we can use to observe one thing, the more complete will 
our “concept” of this thing, our “objectivity” be. But to eliminate the will 
altogether, to suspend each and every affect, supposing we were capable of 
this—what would that mean but to castrate the intellect?— (Nietzsche, GM, 2, 
aph. 12, 1989/1887, p. 119). 
 
 
However, what has happened today is that the theory of moral values 

nevertheless has given rise to new conformism: in the form of the uncritical 
juridical research confined to “accurately” describe the existent laws, and in the 
form of economic utilitarianism, both of which stops at being indifferent to 
values and the origin of moral judgments (Deleuze 1983/1962). There is 
conformism in the positivism of the juridical and economic researchers who have 
now joined hands in favour for the insider regulation “for the sake of market 
efficiency” (cf. Hu and Noe 1997; Niemeyer FI 2001: 8; Sandeberg 2002). 
Today’s juridical scholars must be said to represent the rather unreflective and 
thus also unethical “higher good”, implicit in for example the expression “we did 
not need a book on insider trading, I know it’s wrong and that’s all there is to it” 
and the utilitarian economists who have dropped all ethics (the struggle with 
moral values that the early “utilitarians”, such as J. S Mill, engaged in), in favour 
for statistical efficiency calculations fits into the second category. 

(3) The method of deconstruction is the opposite of methods which 
strives to establish the exact definitions and meanings (positivism). The 
meaning of a word or phrase or proposition is not much more than the set of 
(informal) rules governing the use of the expression in actual life (Wittgenstein 
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1992/1952). Definitions are therefore reductive in the sense that they assume 
some ultimate, one-for-one match between signifier and signified something 
which only creates a meaning which ideally poses its own self-authenticating 
truth (Norris and Benjamin 1996, p. 11). “[O]nly that which has no history is 
definable” (Nietzsche, 1887/1989, p. 80). But it is in the same time the very 
opposite of relativism and the view that “anything goes”. Deconstruction is to 
take things seriously, that is to say, to closely examine the foundations, grounds 
of the dualistic distinctions that is dominating the western thinking, because the 
grounds are always more ambiguous than they seem to be at first sight. Things 
do not have only one definable meaning, things such as “texts, institutions, 
traditions, societies, beliefs, and practices of whatever size and sort you need”  
are always more than one mission, they exceed the boundaries they currently 
occupy, (Caputo 1997, p. 31). There are as much desire and will to power 
behind the foundation of distinctions, as it is cold intellectual objective 
detachment and high moral standards. Deconstruction is deeply profound since 
it focuses on what goes on in the present in order to open up for the 
(unpredictable) future as opposed to the speculative predictions about the 
future, i.e. probability theories, because the present demands endless analysis and 
criticism. 

For that reason, “deconstruction also reserves the right (droit) to ask any 
question, to think any thought, to wonder aloud about any improbability” 
(Caputo 1997, p. 41); to accuse the truthfulness of any of the most esteemed 
Truths. Not to appoint itself the judge of what is true and false, but because 
deconstructive thinking is aware of and sensitive to the contingency of all 
scientific constructions of our world view, “to the deeply historical, social, and 
linguistic “constructedness” of our belief and practices” (Caputo 1997, p. 52). 
In other words, “deconstructive thinking is a way of affirming the irreducible 
alterity of the world we are trying to construe—as opposed to the stupefying 
nonsense that deconstruction reduces the world to words without reference.” 
(ibid). For what reason, you might think? Well, everything in deconstruction is 
turned toward a “democracy to come”. Caputo gives us several good reasons:  
“even if the existing democracies are the best we can do at present, the least 
bad way to organize ourselves, still the present democratic structures are deeply 
undemocratic. They are corrupted, by the money that blatantly buys votes, by 
corporate contributions to politicians and political parties that frees their 
corporate hand to fill the air and water with carcinogens, to encourage smoking 
by the youngest and poorest people in our society; by cowardly politicians who 
believe in nothing, who change their views with each new poll, who perpetuate 
themselves with demagogic promises, who appeal to the worst and lowest 
instincts of the populace; by media that corrupt national discourse. […] 
Democracy does not exist, and the corruption of existing democracies must 
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become the subject of endless analysis, critique, and deconstruction” (Caputo 
1997, p. 43). People are still sacrificed in our democracies; this is so, also in the 
case of the insider regulation, where the individual investor is unimportant, as 
we will see later. So, deconstruction is not destruction; it is a critique not to level 
democratic institutions or old philosophical canons, but to open them up to 
their own promises, because to fight something is also to preserve and defend 
its existence (Nietzsche, GS 1882/1997, aphorism 29). Why is it so hard to see, 
understand and remember this, one of the oldest lessons and “truths” in the 
world? To worry and to criticize, is to save thought from stagnation, to preserve, 
while the detached, endless repeating of the takings for givens, the underlying 
assumptions, is to ignore, to slowly destroy that which research is about, or was 
about, in the beginning, in the Greek academia, where the purpose of thinking 
was to “get rid of bad habits”, that is to say, where thinking was about ethics 
(Foucault 1994). 

Although the method of deconstruction could never be captured in a few 
words, it is not wrong to maintain that it concerns an inquiry into distinctions; 
it is to “interrogate the grounds (or ‘conditions of possibility’) that underwrite 
the truth-claims of this or that discourse.” (Norris and Benjamin 1996, p. 12). 

 
 
Deconstruction is generally practiced in two ways or two styles, although it 
most often grafts one on to the other. One takes on a demonstrative and 
apparently ahistoical allure of logico-formal paradoxes. The other, more 
historical or more anamnesic, seems to proceed through readings of texts, 
meticulous interpretations and genealogies (Derrida 1992, p. 21). 
 
 
The first method is usually to locate those key-points in every text where 

the argument depends on some crucial opposition of terms, as between ‘risk 
minimizing’ and ‘risk maximizing’ (Bay 1998), or ‘(good) insider regulation’ and 
‘(evil) insider trading’, (both market efficient), and where the first is assumed to 
give us a market consistent of only ‘good financial trade’ and the second ‘evil 
insider speculation’, which reveals the seemingly important opposition between 
‘moral trade’ versus ‘immoral speculation’. 

“Then it is a matter of showing: 1. that these terms are hierarchically 
ordered, the one conceived as derivative from, or supplementary to, the other; 
2. that this relation can in fact be inverted, the ‘supplementary’ term taking on a 
kind of logical priority: and 3. that the pattern of unstable relationships thus 
brought to light is characteristic of the text in every last detail of its rhetorical 
organization” (Norris and Benjamin 1996, p. 8). 

In my case, this means to show that (1) ‘trade’ is highly valued as opposed 
to ‘speculation’ which traditionally is seen as a mere side effect, a supplement, 
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when in fact, (2) all financial trade, which is highly valued today, is speculation, 
something which today is also valued higher than other markets since whereas 
the other branches and markets is seen to have no special external “positive 
effect” on each other or the economy, the financial markets are believed to be 
essential infrastructure for all of the economy, spreading positive external effects 
something which is seen to be worthy special protection (SOU 2003: 22; cf De 
Goede 2005). And (3), the political logic which promotes financial speculation 
is characteristic for the language in all governmental texts, such as SOUs, 
Props, and FIs. My overall method, however, is genealogical. 

Law involves moral distinctions, and the genealogy inquires specifically 
into the origin and transformation of moral values. Inherent in my thesis that 
the insider regulation is better understood as an amoral game rule as opposed 
to the moral law, is the belief that the insider regulation and financial markets 
are subjects to a representational problem in the form of “law” instead of “law 
AND game rule”, “market” instead of “market AND game”. This means that I 
must also look into and analyse the origins of various economic concepts, 
which work as a base for the arguments for and against the insider regulation, 
for example, ‘market efficiency’ and ‘asymmetric information’, as well as the 
(moral) distinctions. 

How does the deconstructive approach fit into a genealogical method? 
Deconstruction aims “to subvert the hegemonic languages and social structures 
and thereby reveal an alternative ontological basis that resides in the creative 
and productive practices of the multitude” (Hardt and Negri 2001, p. 47). 
While the deconstructionist method is focused on the paradoxes of texts that 
involves a problematical hierarchical order, the word ‘genealogy’ means the 
‘value of origin’ as well as ‘origin of values’, and is therefore (even more) a 
question about the creation of values (Deleuze 1983, p. 2). “On the one hand, 
values appear or are given as principles: and evaluation presupposes values on 
the basis of which phenomena are appraised. But, on the other hand and more 
profoundly, it is values which presuppose evaluation, “perspectives of 
appraisal”, from which their own value is derived” (ibid). Deconstruction is a 
method which also makes inquiries into the “mystical foundation” of values in 
terms of the Law. Derrida has problematized the obscure origin(s) of law by 
drawing on texts by Walter Benjamin and on Montaingne, and Montaingne, for 
example, says that: 

 
 
... one man says that the essence of justice is the authority of the legislator, 
another that it is the convenience of the king, another that it is the current 
custom; and the latter is closest to the truth: simple reason tells us that nothing 
is just in itself; everything crumbles with time. Custom is the sole basis for 
equity, for the simple reason that it is received; it is the mystical foundation of 
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its authority. And so laws keep up their good standing, not because they are 
just, but because they are laws: that is the mystical foundation of their 
authority, they have no other… Anyone who obeys them because they are just 
is not obeying them the way he ought to (Montaigne quoted in Derrida 1992, 
p. 11-12). 

 
 

Derrida draws the conclusion that: “The justice of law, justice as law is not 
justice. Laws are not just as laws. One obeys them not because they are just but 
because they have authority. […] Montaigne was in fact talking about a 
“mystical foundation” of the authority of laws” (Derrida 1992, p. 12). The 
foundation(s) and genealogy of law is therefore also a problem for a 
“deconstructivist”. Moreover, genealogy is just like deconstruction about what 
is going on today. “The genealogist tells modern man about the goings on in her 
world [ right now] that she herself is not conscious of, or that she cannot see 
clearly, or sees in a limited way” (Beronius 1991, p. 51, my translation and 
italics). Since deconstruction is a method which claims to have the right to ask 
any question, there is, in my opinion, no important contradiction between the 
deconstructive method and the (Nietzschean) genealogical method, which 
inquiries into the origin(s) of moral values and law. The genealogy does not 
attempt to decide the final meaning as much as it attempts to scrutinize 
society’s practices in various contexts and from various perspectives. However, 
the genealogy is always interested in “which force of power wants what”; who 
wants this particular interpretation and what is it for? (Beronius 1991, p 61). The 
practices are interesting not as truth or probability criteria, but as moments and 
mechanisms in dynamic power constellations (Beronius 1991, p. 65).  

Thus, both the “genealogist” and the “deconstructivist” focus on how 
moral distinctions are created, that is to say, on the origins of law and values as 
well as of the distinctions as such. For me this means to explore the origin(s) of 
the judgments “good” and “evil” with respect to the insider trading and the 
regulation with the help of Baudrillard’s theory about the game rule, which 
posits the law against the game rule. According to Baudrillard, it is not freedom 
from law that is the opposite of law; it is the game rule (Baudrillard 1990). I will 
come back to this theory in the next chapter. In order to understand the 
judgements for and against the insider regulation, I must also take a look at the 
valuations of economic actions through out time, as we will see, definitions 
change, just like values, throughout history.  

A traditional linear historical analysis presupposes an original being or 
identity, while the genealogist focus on and shows completely other things, the 
absence of one origin (Beronius 1991, p. 54). The genealogist is interested in the 
same things as the historian; ‘society’, ‘economy’, ‘the social’, ‘the cultural’ etc, 
but structures them differently; it is not primarily arranged according to time, 
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people and civilization, but according to practices of power (Beronius p. 75). To 
trace the origin (of a practice, idea, institution, etc.) is to abstain from deciding 
the very beginning of the phenomenon, and instead trace its ties of kinship: its 
genealogy table. Thus, this book has not followed any strict traditional 
historical linear expose of the origins of the insider regulation, I do not start the 
book by explaining the origins and tell the insider trading story in a strict 
historical order, and/or with “historical methods”. A phenomenon consists of 
its route from and its relations to many various components in its past. What 
could possibly be counted as the origin for the insider regulation? This question 
is possible only if we can decide the moment it became law, and if we 
presuppose that the law had found its final form. Should it be the moment it was 
enacted in one court for the first time? Or should it be the time when it became 
universal? Or should it be the second it was written? Perhaps the time when the 
idea of the prohibition started to appear more frequently, or rather, the 
moment the “need” was recognized? Maybe we should place the origin in the 
circumstance that created the problem (in our case the expanding financial 
markets)? This does not mean that I follow a non-historical order either when 
interpreting the occurring events—the evolution of the insider regulation 
(chapter 5) is described according to the course of events in time—it means 
merely that the timely order is not as important as the important power struggles 
between the traditional state common law and the new federal rule making (law 
versus game rule). Moreover, the order of this book is my way of telling the 
truth as I see it while attempting to make myself as transparent as possible by 
being as truthful as possible about my-self; the book is largely written on the 
basis of my intuitive knowledge.  

 
 

 
The Swedish National Economic Crimes Bureau 

 
About “some choices”  

 
So what have I actually done? I have examined and analysed the origins 

and history of the insider regulation by reading American and Swedish court cases 
and court commentaries as well as accounts made by various scholars. I have 
read official Swedish (SOUs and Props) and EEC reports to examine the 
political context in which the regulation has appeared. I have interviewed 
juridical professor Madeleine Leijonhufvud (former Löfmarck), Jan Green, a 
former police officer who is now an investigator working in 
Finansinspektionen, financial analyst Peter Malmquist and another financial 
analyst who wishes to be anonymous. I have also interviewed the investigators 
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who are “creating/solving” the insider trading cases at Ekobrottsmyndigheten 
(EBM). I will be referring to these people throughout the book, but their 
statements are not to be seen as evidence of some unitary truth, rather, they are 
to be seen as contributions to the argumentative “picture” I am “painting” of 
the reality. I have sent the print outs from the interviews to EBM, for 
comments and for revision; those quotations has therefore been read and 
approved of by the insider trading investigators.  

I have chosen to investigate the insider regulation in America because this 
is its birth country. Although the organized stock market first appeared and 
evolved in Europe and thus also the problem of manipulate insider syndicates 
who actively tricked people into buying shares for falsely enhanced values, it is 
in the USA that the idea to restrict non-manipulative as in non-personal insider 
trading first appeared in the early 1900s. To investigate the American insider 
regulation is therefore a must when investigating the genealogy and evolution of 
the insider regulation. For my study of today’s insider regulation, I have chosen 
to look at how the Swedish investigators conduct their investigations; the 
Swedish investigators were chosen because I live in Sweden. Since my main 
method is genealogical, one may wonder why I have chosen to look at how 
today’s investigations are conducted. The purpose of a genealogical study is to 
get new perspectives on something today, some new clues of its perhaps 
concealed or at least not so obvious purpose(s).The genealogy is not aimed at 
finding the one true path but the multiple threads that may lead to our present-
day taken for given image of a phenomenon. “Genealogy sketches another figure in the 
‘past’ but aims it at the present, [and the] aim is always to discredit and offset 
the operations of power in our time” (Bové quoted in Beronius 1991, p. 52).  
Moreover, I need to know how it works in practice today since this question is 
connected to the question of whether or not the insider regulation is aimed to 
stimulate financial speculation rather than fair trading conditions, and whether 
or not it is more of an image and therefore is better understood as a game rule 
than a traditional moral law. A genealogy does not aim at establishing what 
really happened in the past but rather, what is alive today; it is the history of today 
and not yesterday (Berionius 1991, p. 50). The aim to “off set the operations of 
power” could imply that the result is already set to begin with, but this is not the 
case, power struggles are part of this (Nietzschan and Foucauldian) scientific 
perspective, it assumes power struggles at the heart of every way of doing 
things, every action, which means that an action cannot avoid participating and 
affecting the workings of power.  

The Swedish example will stand as a typical example on how the insider 
regulation is working today, from which I will draw conclusions about the 
insider trading law in general. The reason why I stopped after my investigation of 
today’s conditions in Sweden is because I believe that the conditions are not 
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that different elsewhere, since the nature of this crime is the same everywhere 
(cf. Frii 1998)—prohibition of trade based on unpublished information—which 
makes it very hard to prove, wherever it is. It does not matter which country I 
look at, it is no easier in Portugal than in the USA to detect this type of crime, 
it is no easier to read the suspects mind and get evidence of what was on the 
mind of the suspect at the time of the trade, in Germany than it is to read the 
mind of a Swedish insider. Very few are caught, let alone prosecuted and 
convicted, and since I am mainly focusing on highlighting the productive side of 
the law (stimulation of speculation), I do not discuss the various legal systems 
and sanctions in detail. Thus, while it is necessary to look at the American case 
law to see how the insider trading evolved, it is plainly suitable to look at the 
Swedish cases to find out how it works in practice, i.e. why it is so hard to get a 
conviction. 

Since I am looking at the forces that create our reality and this law rather 
than the motives and shortcomings of the specific person(s), I have abandoned 
all “personlists” references (Deleuze 1983). Like, I said earlier, I am not 
interested in the motives, desires or psychology of the financial actors; the 
genealogy is not a hypothesis or theory about the motives of the specific 
subjects (Beronius 1991, p. 83). Moreover, “[t]o understand human action is 
never to blame. It is instead to recognize that every actor is so entrenched in his 
role that he takes the shadow play to be reality and reality to be the play. It is an 
integral part of all internal relations, that we obey their command without 
hearing them, and without knowing where they come from” (Olsson 1991, p. 
20).  “An effective critique must lay the blame on the body of droit itself, in its 
head and in its members, in the laws and the particular usages that law adopts 
under protection of its power” (Derrida 1992, p. 41). By this I mean, that we 
are not interested in individual intentions and desires, and that there is no single 
person to blame, but that all participants and parties in this book are part of the 
“body and force of law itself”. Naming can occur to serve a certain purpose. 
But processes of naming are not necessarily, or even foremost, personal, they 
happen on a collective and relational basis, and just as often out of a desire to 
hide something, as to explain something, we are accustomed to unwittingly and 
unknowingly as well as knowingly “lying” (Nietzsche GM 1887/1989). This 
“harmonizing legitimating is neither intentional, nor conscious, for intentions 
are thoroughly embedded in their situation, in human customs and social 
institutions; intentions are in internal relations and thereby in the belief systems 
that support and reflect them” (Olsson 1991, p. 20). Focus is rather on the 
discursive context which participates in creating the subjects who are working 
with these crimes. The language is from this point of view not a sign of 
subjectivity, but is rather that which creates the subjectivity (Alvesson 2003, p. 
101). 
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About the interviews at EBM 
 

The Swedish prosecuting authority for economic crimes (EBM) is located 
in Stockholm, Gothenburg and Malmö, with additional investigation offices in 
Visby, Borås, Skövde, Halmstad, Kristianstad and Karlskrona. EBM has been 
assigned certain types of economic crimes and deals primarily with the 
complicated economic crimes placed in the eleventh chapter of the Penal 
code.64 EBM’s operational area concerns primarily dishonesty to creditors 
(eleventh chapter of the Penal code) and special crimes such as tax crime as 
well as infringements of the Market Abuse Penal Act (Marknadsmissbrukslagen 
2005: 377), and crime against the financial interests of the EEC. EBM also 
handles other cases like serious fraud, embezzlement and swindle which require 
special knowledge of financial conditions, business circumstances and tax 
legislation and fraud that concerns EEC financial interests. 

The Stockholm office is our country’s expertise in serious and complex 
economic crimes and in insider crimes; all potential insider offences are 
handled by this office, by in total four to six prosecutors, two economists and 
five police officers.65 These investigators solve other types of crimes as well but 
spend their main time on insider trading crimes. I met seven of these 
investigators in the Stockholm office, three prosecutors, including the chief 
prosecutor, two economists, and two police officers, during the spring 2004, to 
talk about how they view and handle the insider crime, that is to say, what they 
do and how they view the insider trading crime.  

I started by making a two hours interview with the chief prosecutor. The 
initial interview was followed by a three hours focus group interview with two 
prosecutors, two police officers and two economic analysts, and thereafter two 
separate interviews with one prosecutor and one economic analyst, which took 
approximately two hours each. Additional questions were followed up via e-
mail correspondence. The print outs from the interviews were sent to the 
investigators in case they wished to make clarifications and/or adjustments.  

Focus groups interviews are by Morgan (1996) defined as “a research 
technique that collects data through group interaction on a topic determined by 
the researcher” (p. 130). The definition has three essential components: first 
that it is a method that is clearly devoted to data collection, second, that it 
locates the interaction in a group discussion as the source of data, and third, it 

                                                 
64 Brottsbalken 
65 These data are from April 2004, the group of investigators may have expanded since then as the 
EBM has taken over some of the supervisory duties from Finansinspektionen (FI). I will come back 
to this later. 
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acknowledges the researcher’s active role in creating the group discussion for 
data collection purposes (ibid). A majority of the published research articles 
using focus groups combined them with other methods; most often they 
formed pairings with in-depth individual interviews or surveys (Morgan 1996, 
p. 133). The focus group method attempts to mimic ordinary conversations 
which have proved advantageous for investigating complex behaviours and 
motivations since the outcome of the interaction, called “the group effect” has 
given fruitful synergy effects. The weakness is linked to the process of 
producing focused interactions which raises issues about the role of the 
moderator and the impact of the group on the data, the synergy effect. The risk 
is that it is the moderator, rather than the ongoing work of the group, that 
determines the agenda and form of the discussion, which questions the 
assertion that focus groups mimic conversations between participants. However, 
the issued of the interviewer effects is hardly limited to focus groups, as shown 
in word from both survey research and individual interviewing (Morgan 1996, 
p. 140). According to Holme and Solvang (1997), interviews built on real and 
ordinary conversations, where the interviewees are allowed to freely express 
themselves about a theme, exercises the least amount of influence and control over 
the answers, due to their flexibility. To use pre-established questionnaires, on the 
other hand, is like giving everybody the same standard shoes of size 8—the 
same instructions, and this does not guarantee that the questions are 
interpreted in the same way, and thus generate “objective” answers, it is on the 
contrary likely that the questions are interpreted differently (Holme and 
Solvang 1997, p. 99).  

There are according to Alvesson (2003) at least three problematic factors 
which might undermine interviewing situations: the intentions and desires of 
the researcher, the interviewees and the social situation. The energy of the 
researcher is usually spent on making the situation as rational and objective as 
possible in order to remove subjective motives and values, and thereby the risk 
of getting only the answer that he/she desires and is on the look out for. I did 
not strive to remain objective and distant; I was rather engaged and sympathetic 
with respect to their problems. Alvesson (2003) discusses a “romantic” 
approach to the interview method, which means that the researcher attempts to 
create trust and involvement between the researcher and the interviewees in 
order to open up for the “inner world” of the interviewees; for “hidden” 
meanings, ideas, feelings and intentions (p. 94). The “romantic” researcher 
emphasizes the non-hierarchical interaction and closeness to the interviewees. 
This kind of approach can, according to Alvesson, abandon the old 
recommendation of a “detached objectivity”, where the ideal is not to get 
involved or express personal views, in favour for a real conversation, consisting 
of a giving and taking and emphatic mutual understanding, which is supposed 
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to make the interview more honest, morally sound, and trustworthy, since it 
treats the interviewees as equals, which gives a more realistic picture of the 
reality than the traditional interview approach. The “romantic” researcher is of 
course conscious of the risk that the interviewees are affected by the social 
norms and by the risk that they attempt to please her by telling her what she 
wants to hear. This description fits my approach quite well. Alvesson also 
mentions a technique called “active interviewing” (2003, p. 95). The ideal is 
here to transform the interviewee from a container of opinions and motives 
and flows of emotions to a fruitful source of knowledge, by activating and 
stimulating the interpretation ability. I did that too. 

The interviews were non-structured in such a way that I let the 
investigators talk freely about what came to their minds with respect to the 
themes that I brought up. I wanted to know if the insider regulation is better 
understood as a game rule, and consequently what separates the insider trading 
crime from fraud (Law), how the investigators view the crime and the question 
of “equal access to information”, how they work and what the problems are 
with respect to catching the suspects. Prior to the meetings, I sent them 
information concerning the themes I wanted to discuss, so that they could 
prepare themselves (see appendix two). The only thing I did not tell them was 
how I view insider trading and the insider regulation. They never asked but 
seemed to assume that I, just like they, find insider trading a big problem: that 
we were on the “same side”, although I am not really taking side in that debate. 
I presume this was because any other position was for them unthinkable. The 
investigators struck me as unsuspicious, honest and open about the problems. I 
did not have to say much during the focus group interview because they were 
happy to talk, they struck me as being proud of their jobs, as if they felt that 
they had important jobs (to which I have no objections of course). 

On their own, the investigators were more “formal” than during the focus 
group interview in so far as they did not answer if they did not know for sure, and 
at times, I had to encourage them to “speculate”. One time, one of the 
prosecutors told me that EBM shall handle the crimes that fall under chapter 
11 in the penal code, and when I asked him if that is because EBM shall 
investigate the more complicated crimes he said simply: “No, I want to say that 
we handle the economic crimes that EBM shall handle according to the law 
about EBM.”66 And when I said: “ok, but why these particular types of cases”, 
he said “Well, that is what has been decided.”67 And when I then asked: “You 
don’t know why?” He said no at first, but then started to “speculate” by 

                                                 
66 “Nej, jag vill säga att det är ekonomisk brottslighet enligt det som fastslås i lagen om EBM. Och 
där lägger man fast de olika typerna av mål.” 
67 Ulrika: “Ok, men varför just dessa måltyper?” Åklagaren: ”Ja, det har man bara bestämt.” 
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explaining how the penal code is divided, which was a good enough answer for 
me. Another example is that I had to ask one of the prosecutors about his 
opinion about what drives the insider criminals by giving him several plausible 
suggestions that he refuted one by one until he said “I think it is an inner drive 
that make them unable to refrain from the opportunity of making one crone”. 
At first, he had said that he did not know. Of course nobody knows exactly what 
it is, but that does not mean that we do not know or believe anything. I suggested 
“gambling instinct”, “greed”, “different values” and “contempt for law and 
order”, all of them plausible, before he said what he thought. That was good 
enough because it is probably as much as you can know and say. By this, I 
simply want to say that the interviewees did not really speculate and was not 
particularly philosophical (reflective), especially on their own, so I sometimes 
had to pursue a question by giving suggestions, before I got an answer. I am 
aware that some might say that this is to “put words” in their mouths, but I 
would not agree with that.  

I could not affect what they said as much as that they said by making them 
think harder; in short, I sometimes made them tell me what they thought, not 
only that which they knew, but most of the time, they spoke happily on their 
own accord. These criminal investigators have very much integrity and plenty 
of experience in both judging character and in questioning methods since that 
is what they do in their job. Their job is to inter-rogare. The Latin meaning of 
‘inter’ is to dwell in-between something and ‘rogare’ is the same as “to ask”.68 
This means to be in-between the truth and the lie while attempting to find the 
truth. Inter-rogate is moreover connected to “right” and thus also to its 
opposite position “wrong”; the investigators pursue the truth in order to uphold 
that which has been decided as the morally “righteous” behaviour. For me on 
the other hand, the truth is of interest, however, not some ultimate One truth, 
but the more or less subjective, relative and general truth; therefore, there is for 
me no pre-given morally “right” or “wrong” and no “right” or “wrong” 
answer. I accepted whatever they said, although I pursued the, for me, 
important areas of questionings. I followed them by being “active docile”, by 
understanding them and taking their problems seriously. The interviews where 
conducted in a good spirit.  

In choosing the genealogical method, I by necessity adopt a social 
construction perspective. The chapter has showed that our knowledge and 
world view to a large extent is created by the knowing mind as such (Kant 
1997/1793) as well as by the mathematical models, as exemplified in the view 
that stock exchange bubbles do not exist (Stiglitz 1990). This chapter has 

                                                 
68 Webster’s Third New International Dictionary Unabridged (1993), p. 1182.  
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therefore also questioned the “objective” “correct” “intrinsic” value of assets 
meant to exist before and independent of “the-one-who-counts”, “the-one-who-
sees”, and “the-one-who-trades”, and also the highly problematic “objective” 
so called “iconic (1-1) relation” assumed to exist between the stock price and 
the assumed underlying fundamental assets as well as between the objects of 
the world in general and the supposedly representative axiomatic systems and 
mathematical models (Rotman 1987; cf. Frankfurther and McGoun 1999). 
However, I have not strictly followed any specific pre-determined genealogical 
method or been completely consequent; I am rather inspired by it.  

Because of the abstract nature of the insider trading legislation, and 
because our fantastic imagination tends to carry us away and make us see 
abstract objects and truths about those objects according to our willed prior 
knowledge (cf. Cooper 1989, p. 490), in other words, what we want to see, or 
even, what we do not want to see (stock exchange bubbles) rather than what is 
(not) there (Nietzsche 1886/1987; Deleuze 1997), I have, as I have earlier 
explained, found it meaningful to highlight the distinction between that which 
is tangible because of its physical properties and thus has an existence outside of- 
and also to some extent independent of our minds, and that which is intangible 
because its immaterial “unity” and which is only a social construct. We must keep 
this division between the tangible/physical/material and the intangible/non-
physical/immaterial in mind throughout the book in order to keep our bearing 
in the confusing immaterial economy of today. This is so when it comes to the 
insider trading law and the financial markets and speculation, where immaterial 
worlds are constantly reified and given the physical status of “fraud” and 
material products that you can “touch and smell”, such as “houses and art” (De 
Ridder and Vinell 1990), where a non-existent material relation although a 
present immaterial or “phantom” relation between insiders and outsiders is 
equalized to the material relation between a doctor and his patient (Keenan 
2000) and a slave and his owner (Snoeyenbos & Smith 2000). Moreover, the 
Law originates from the tangible, physical debts, physical problems, bodily pain, 
whereas the game rule originates from a social construct from an idea. It also 
means that we have to take for given that there are no real, given and objective 
immaterial and metaphysical entities “out there”, no solid truths or foundations 
underlying those immaterial entities which are not created by human beings, but 
that these immaterial realities are created by us, in various historical and social 
contexts (in political and scientific discourses and even by our own personality 
or temperament). Like Wittgenstein, I do not intend to save the readers from 
thinking by providing the final answers, but rather, if possible, inspire to 
continuous thinking. Now, let’s finally start the exploration of the puzzling 
economic sphere and world where this insider regulation exists. 
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CHAPTER 4 

Theory: Game Rules – beyond Good and Evil 
 
 

 
Law is a standard of measurement for behaviour, fostering certain 

actions and deterring from others. Now setting a standard for 
human behaviour is what reason is doing when it plans action in 

pursuit of a goal. 
 

St. Thomas of Aquinas, Summa Theologiæ  
 
 
 
As stated earlier, the purpose of this book is to investigate the origins of 

the insider regulation and to deconstruct it in order to gain a deeper and better 
understanding of this law. The aim is to highlight that which is part of a specific 
logic and reality, but which all the same usually ends up being marginalized, 
even demarcated; the “other side of the coin”, so to say (Caputo 1997). In my 
case, this concerns the creative and productive side of law (Foucault; 
Nietzsche), as opposed to the restrictive view of law; where the law is seen as a 
mere secondary principle restricting some “evil/bad” behaviour which already 
exists before and independent of the law with the aim to achieve the “eternally 
higher good” (Aristotle; Aquinas); in our case, a “fair” financial market, or a 
market with “integrity”.  This chapter presents this traditional view of law 
which we eventually must “leave behind” in order to better understand the 
insider regulation and the context in which it appeared. 

This part presents also the world view and theories upon which my 
coming exploration and analysis is based. The chapter discusses more explicitly 
some important epistemological questions and my choices. The previous 
chapter put into question the “objective” “intrinsic value” of assets meant to 
exist before and independent of “the-one-who-counts”, “the-one-who-sees”, and 
“the-one-who-trades”. Chapter three also questioned the highly problematic so 
called “objective” “iconic (1-1) relation” that is assumed to exist between the 
stock price and the assumed underlying fundamental assets as well as between 
objects of the world and the representative axiomatic systems and mathematical 
models (Rotman 1987; cf. Frankfurther and McGoun 1999). The previous 
chapter also showed that knowledge and our world view to a large extent is 
created by the knowing mind as such (Kant 1997/1793) and the mathematical 
models (for example, the view that stock exchange bubbles do not exist). This 
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chapter is a more thorough discussion about the grounds of knowledge, where 
the “autonomous will” of the “rational subject” as origin and foundation of thought 
is refuted on the basis that a thought does not necessarily come when “I” wish, 
but rather when “it” wishes (Nietzsche), which brings in both some kind of 
impersonal forces as well as a personal dimension in the form of personal values at 
the origin of both the force of law and knowledge. In addition, desire is 
introduced as a more fundamental ground of both thought and action than the 
rational calculative cognitive mind and needs (Spinoza; Hegel; Nietzsche; 
Deleuze), which we will see is more often an after construct (Nietzsche; Deleuze). 
The chapter starts by problematizing the traditional view on law and ends in 
the chosen theoretical framework for the game rule (Baudrillard). It will 
provide the eye-glasses through which we must read the rest of the book.  

 
 

Law valid as a secondary principle 
 

There is no general agreement among jurists and other legal thinkers as to 
what purposes the legal regulation are for or what goals it ought to have, there 
are, according to Bodenheimer, Oakley and Love (1988), a multitude and 
variety of viewpoints. However, there is a large measure of consensus as to the 
minimum objectives which the institution of law is designed to serve (ibid). 
Law has always pursued social control for the effective operation of a sound 
legal system and society: an active discipline and fostering of the “eternally 
righteous” behaviour and man, and this is also how the Law is supposed to 
work. “Law is the highest reason, implanted in nature, which commands what 
ought to be done and forbids the opposite” (Cicero De Legibus, Bk I., quoted 
in Bodenheimer et. al. 1988, p. 2). The aim of legislation is, according to 
Aristotle, to foster virtuous behaviour, and the aim of today’s law is similarly “to 
foster the market actors into behaving in a responsible way”.69  

The traditional and common view of power and its effects is that the 
disciplining practices stop or at least represses undesired fundamental 
animalistic instincts and harmful human desires that exist before and apart from 
the disciplining law (Foucault 1975/1990). The belief that laws are merely 
reactive, working as restricting principles, as a mere answer to the need to 
restrict some excessive/bad/evil (or simply unwanted) behaviour, originates 
from Plato and Aristotle, as well as from the Christian scholastic view 
represented by St. Augustine and St. Thomas of Aquinas (cf. Deleuze 1997; 

                                                 
69 Governmental official letter to the parliament “The state and the financial sector” 2002/2003:141, 
p. 1, italics added. 
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Heeg and Wallenstein 1992). Plato (and/or Socrates) connected virtue and 
virtuous behaviour to knowledge about the “eternally good” (idea), and this 
knowledge was something you possessed within you via the (beautiful) soul 
(Aristotle, “The Nicomachean Ethics” 2005). Wrong or vicious acts was 
believed to originate from ignorance about the higher good, and this is where law 
comes in as a secondary principle playing an important part in “giving us 
knowledge of the Good or the Best” (Deluze 1997).  

Aristotle expanded the idea of the “eternally good” as pure possession of 
knowledge, to virtuous choices, actions and fostering according to the morally 
correct mean life where “too much” and “too little” ruins one’s, character, 
strength and health. “[B]ecoming just requires doing just actions first, and 
becoming temperate, temperate actions. For if we do just and temperate 
actions, we are already just and temperate; similarly, if we do what is literate or 
musical, we must be literate and musical” (Aristotle, Nicomachean Ethics, 
2005, 1105a, p. 27). Legislation makes citizens “good” by habituating them, 
“and this is what every legislator intends” (Aristotle, NE, 1103b). Thus “virtue 
arise in us neither by nature nor contrary to nature, but nature gives us the 
capacity to acquire them, and completion comes through habituation” 
(Aristotle, NE 2005, 1103a). St. Thomas Aquinas claimed that we have God’s 
law in us by nature as visualised in the pursuance of the ‘good’ and avoidance of 
the ‘evil’ (St.Thomas af Aquinas, “Summa Theologiæ”). It was believed that by 
considering what man’s nature involves with the help of our reason, the primary 
principles of God’s Law could be transformed into secondary consequential 
principles of the law. 

However, human law was not seen as the same as God’s law, the ruler’s will 
was considered to be law only on the proviso that the will “is ruled by reason; 
otherwise a ruler’s will is more like lawlessness” (St. Thomas, Summa 
Theologiæ, 1991, p. 280 (part IIae, 90, art. 1). The Laws (in pluralities) were 
regarded as dependent on the historical context for their interpretation of the 
heavenly truth about the “common good”, and as such they were seen as 
“second resort”, mere derived principles, representations and poorer copies of the 
original idea of the common good; as non-perfect profound replicas of the 
perfect divinity. From “the point of view of knowledge, laws are like the 
imitation of the Good in a given case” (Deleuze 1997, p. 31). The force of law 
was therefore believed not to be derived directly from the patterns of God’s law 
in us by nature, but from the interpretations of the persuasive authority of the 
particular community acting in keeping with those patterns, and these 
specifications are frequently explicated in the enacted law (e.g. Thou shalt not 
kill). The division of behaviour into ‘good’ and ‘evil’ on the basis of the 
“Eternal Truth” and “God’s Law” resulted in Human Law (as a slightly poorer 
and imperfect copy) that as a reactive principle exists merely to foster ignorant 
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bad behaviour, dysfunctional in a peaceful state, into the Eternally Enlightened 
Good behaviour, known and decided by the ruler, the sovereign royal court. 

This traditional view of power is by Foucault called the “juridical-
discursive model”. According to the “juridical-discursive model”, power is 
viewed as mainly a negative relation in such a way that it prohibits, censor, rejects, 
excludes and impedes desires while creating nothing other than limits (Foucault 
1976/1980, p. 106). It is also assumed that the authoritative power of Law 
works mainly in the form of the detached declaration of the official law and that 
the power of law prohibits only by its command “Thou shall not”. It is 
assumed that its only tool is the official threat of punishment, and that the 
dictates of law merely places our unwanted desires under the binary regime of 
legal or illegal; permitted or prohibited. Thus, it is believed that the law is 
assumed to build only upon the logic of censoring, and that the law also indeed 
manages to censor desires by inhibiting them. The workings of power are 
assumed to follow the same pattern everywhere and on all levels within the 
family as well as within the governmental institutions. Rousseau and Freud, for 
example, claimed that natural human desires are repressed by the laws of 
society and its culture; by the whole civilization.   

 
 

Law as a primary and productive principle 
 

Law valid in its own right 
 

The main difference between the modern, secularized, view and the classic 
conception of Law is that Law in the modern thought has come to be seen and 
treated as valid in its own right (Deleuze 1997). Before the law could be 
“scientifically detached” from its “higher good” origin, our knowledge had to 
go through its Kantian “Copernican revolution” described in the previous 
chapter where it was established that knowledge is created by the knowing mind 
as such. It was also Kant (1724-1804) who “reversed” the relationship between 
the law and “the higher good” by appealing to (enlightened) creative reason.  

Kant’s second critique, the “Critique of Practical Reason”, deals with the 
practical reason (as opposed to the theoretical) and with law, and here, Kant 
makes a similar move when he demonstrates that it is the Law as such that 
creates the image of what is “good” and “right”. Kant saw the Law as 
something that is founded by itself via its own rational formality, and this makes 
the Law independent of its object and of its external (heavenly) foundation. In our 
case, this means that it is the insider trading law as such which created the image 
that impersonal (non-manipulative) insider trading is wrong, rather than some 
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higher “Good” and “Truth” exterior to the insider trading law. As we saw in the 
opening chapter, the view that insider trading is immoral was created by the 
authorities (cf. Nilsson 1994) regardless of the actual existence of insider trading and 
before the majority of people even knew how to speculate in financial 
instruments. 

Kant did himself not entirely abandon the idea of the existence of a 
“higher truth”, that can be reached via an “enlightenment” concerning 
knowledge about what is “good in itself”, the “higher Good”. He reintroduced 
God when he sought to demonstrate the existence of a moral world order 
70(Nietzsche 2003/1888; cf. Foucault 1994), but in Deleuze’s reading, the 
“higher good” hereby becomes nothing else than what the Ruling Power and its 
Law itself says that it is, and this means that it is the “good” which depends on 
law, rather than the opposite position that the law is as a mere secondary 
principle expressing the “higher Good” from which it supposedly has been 
derived (Deleuze 1997).  

Bentham (1748-1832) made a similar move when he denounced the prior 
Greek and scholastic ideals in favour for “habit” and “custom”. In his book 
“The Principles of Morals and Legislation” (1780/1789), Bentham introduces 
utilitarianism, and seeks to establish that “[t]he various systems that have been 
formed concerning the standard of right or wrong, may all be reduced to the 
principle of (human) sympathy and antipathy”: 

 
 
A great multitude of people are continually talking of the law of Nature; and 
then they go on giving you their sentiments about what is right and what is 
wrong; and these sentiments, you are to understand, are so many chapters and 
sections of the Law of Nature. Instead of the phrase, Law of Nature, you have 
sometimes Law of Reason, Right reason, Natural Justice, Natural Equity, Good 
Order. Any of them will do equally well. […] On most occasions, however, it 
will be better to say utility: utility is clearer, as referring more explicitly to pain 
and pleasure (Bentham 1781/1988, p. 17-18). 

 
 

Acts are according to utilitarianism judged and degenerated mainly on the 
score of being “unnatural”, while the judgment of “unnaturalness” is based 
upon the feelings of antipathy. Rather than depending on some higher “laws of 
nature”, “Good Order” and the “Eternal morals” that supposedly comes with 
it, the “Right” and “Wrong” of Law is, according to Bentham and J. S Mill, 

                                                 
70 Moreover, Kant’s philosophy depends on the assumption that there is a God. The moral law 
commands that we try to achieve the “final purpose”. Achieving the final purpose presupposes that 
we assume as “postulates” two things: that there is a God and that we are immortal souls (Pluhar in 
Kant 1997).  
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dependent of the frequency of an act, and thus on habits. We can see that the 
border that divides “right” from “wrong” have changed through out time, and 
that which mankind before thought was “immoral”—a woman showing a bit 
of skin, for example, mankind now finds to be a perfectly reasonable way of 
“doing your own thing” and in this way earn money. We have now got used to 
seeing more or less naked women. Likewise, whereas (female) “adultery” in 
some cultures is looked upon as a severe crime and the act is punished by 
stoning to death, it is more or less fully accepted in other cultures.  

 
 
For customary morality, that which education and opinion have consecrated is 
the only one which presents itself to the mind with the feeling of being in itself 
obligatory (Mill 2004, p. 73). 
 
 
And for this reason, Bentham maintains (like Deleuze), that the act itself 

means nothing specific: 
 
 
All it can serve to express is the disposition of the person who is talking of it; 
the disposition he is in to be angry at the thoughts of it. Does it merit anger? 
Very likely it may: but whether it does or not is a question, which to be 
answered rightly, can only be answered upon the principle of utility (Bentham 
1988/1789, p. 18). 

 
 

The Law is by these moral philosophers always seen as being both 
restrictive and productive. Every law, when complete, is both coercive and uncoercive. 
A coercive law is a command, whereas an uncoercive law “is a revocation, in whole 
or in part, of a coercive law” (Bentham 1988/1789, p. 330).71 The restrictive 
part of a law is always only a part of its productive side, and it is the law that 
creates the “evil, since: 

 
 
Every coercive law creates an offence, that is, converts an act of some sort, or 
other into an offence. It is only by so doing that it can impose obligation, that 
it can produce coercion (Bentham 1988/1789, p. 330). 
 
 

                                                 
71 Revocation 1 archaic: an act of recalling or calling back or the condition of being recalled 2: an act 
of revoking: the act by which one having the right annuls something previously done, a power or 
authority given, or a license, gift, or benefit conferred.  
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Law is for Bentham therefore not something that signifies eternal values, 
law is more like a metamorphosis which both restricts and creates the reality (cf. 
Dyzenhaus, 2004). As far as it concerns enactment of statutes: 

 
 
[W]hatever is given for law by the person or persons recognised as possessing 
the power of making laws, is law. The Metamorphoses of Ovid72, if thus given, 
would be law. So much as was embraced by one and the same act of 
authentication, so much as received the touch of the sceptre at one stroke, is one 
law: a whole law, and nothing more (Bentham 1789/1988, p. 330, my italics). 
 

 
‘Law’ is an abstract term; which when it means anything at all, can mean 

neither more nor less than the sum total of a number of individual laws taken 
together. The art of legislation teachers therefore how: 

 
 
[A] multitude of men, composing a community, may be disposed to pursue 
that course which upon the whole is the most conductive to the happiness of 
the whole community, by means of motives to be applied by the legislator 
(Bentham 1789/1988, p. 323). 
 
 
As a first principle, the law has neither interiority nor content. And since it 

is reason itself that is the origin of its own Law, Law demands only its formal 
form, its empty structure (Deluze 1997). From this perspective, Law does not 
tell us what object we must pursue to be good as much as the form we must follow 
to be proper; what subjective rule we must obey no matter of our action 
(Deleuze 1997, p. 32). It does not tell us what we must do; it simply tells us 
“You must!” And for this reason, we find that it is the supposedly “higher 
(eternal) good” which is dependent on the (human) Law, rather than “this” or 
“that Law” originating from- or being dependent on some higher moral value. 
Law is, according to Deleuze, pure form and formative force, a pure practice, 
which means that it is no more than its action, and also that it is known only via its 
action. So, from Kant and on, Law is no longer separated from its verdict by a 
“higher truth” about the “higher good” which must be interpreted by the ruling 

                                                 
72 Ovidius, Roman poet (43BC), known for his book “Metamorphoses”. The title is a Greek word 
meaning “changes of shape”. Characteristic of his book is the view of the unpredictable nature of 
things and the instability of the forms of nature. Starting from Heraclitus “all things flow, nothing 
abides,” the idea that everything always changes was an essential part of Greek thought, and a driving 
force in the history of the expansive Roman Empire. In the Metamorphoses men are transformed 
into women and vice versa; stones become people; a statue is changed into a woman, a girl becomes 
a laurel tree.  
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authority; it is in fact nothing certain other than its actual execution and 
punishment.  

Before we can start looking into the origins of the insider regulation—the 
actual topic of this book—we must listen to Nietzsche’s account of the physical 
origins of Law, morality, guilt and punishment, something which has more to 
do with transactions, festive and vindictive violence and abstract game rules 
than with any kind of “Eternally Higher Good”. And by doing so, we will also 
get an idea of the, in Nietzsche’s view, epistemological mistakes of the prior 
writers, as well as of the problems in assuming that all actions are rationally 
controlled by a rational autonomous subject (as in the economic man), when 
there is desire at the heart of every problem and every action.  

 
 
 

The bloody origins of morals 
 

Kant showed us that our knowledge about things is not something that is 
inherent in the objects outside of us, but is dependent on our perception of them, 
and thereby made also the law into a construct of the human mind (reason), 
independent of a “higher good”. However, it was Nietzsche’s view that Kant 
had all the same not carried out a true critique since he had not posed the 
problem in terms of values (Deluze 1983/1962). Nietzsche criticized all previous 
views on the grounds of moral values, law and punishment when he looked 
into the origins and history of morals, and found that the meaning of words 
changes and that it has been a serious transformation of values. His 
genealogical method showed that “higher morality” and “truths” is always 
linked to power struggles and physical violence, and that a social order defines 
its high ideals by clouding the memory of the pact between its cultural and 
intellectual practices and power (Beronius 1991, p. 55).  

Values, as it turned out, often originates out of its opposite. That which was 
“good” and highly respected in ancient times, the ruthless strength of warring 
knights, for example, is now deemed evil and vice versa. The will to truth came 
out of the will to deception and “the pure sun-bright vision of the wise man out 
of covetousness” (Nietzsche, 1997/1886, aph. 2, p. 1). Nietzsche found that 
the morally “higher good” originally did not come out of an (abstract) higher 
truth (Plato), an (impersonal) higher action (Aristotle), a (rational) higher reason 
(Kant) or from the (abstract) higher utility (Bentham), as much as from the 
“higher” person, from the powerful  nobility (Nietzsche 1989/ 1887, 1, aph. 3-6, 
p. 27). 

The concept ‘good’ was not linked to a higher “greatness of soul”, or from 
a “higher knowledge” about the good in itself (beyond this world), moreover, 
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the judgment ‘good’ did not originate from the receiver of the “good” deed, 
rather, it was the “good people” themselves, that is to say, the noble, powerful, 
high-stationed and high-minded, “who felt and established themselves and their 
actions as good, that is, of first rank, in contradistinction to all the low, low-
minded, common and plebeian” (Nietzsche 1989/1887, 1: 2 p. 26). In fact, 
everywhere the concept “good” lead back to the same conceptual 
transformation: that “noble”, “aristocratic” in the social sense, is the basic 
concept from which “good” in the sense of  “with aristocratic soul”, “noble”, 
“with a soul of a high order”, “with a privileged soul” necessary developed. 
This development always runs parallel with the opposite in which the 
designation of “common”, “plebian”, “low” are transformed into the concept 
“bad”.  

 
 
For example, the German word schlecht (bad) is identical with schilicht (plain, 
simple), and originally designated the plain, the common man, as yet with no 
inculpatory (accusatory) implication, it was simply a contradistinction to the 
nobility (Nietzsche 1989/1887, 1: 4, p. 28). 
 
 
It is true that the highest Aristotelian moral virtue was seen to originate 

from the ‘greatness of the soul’, but as Aristotle said himself: “[a] person is 
great-souled if he thinks himself worthy of great things – and is indeed worthy of 
them (anyone who thinks like this when he is not worthy is a fool, and no one 
who lives in accordance with virtue is foolish and senseless […]” (Aristotle, NE 
1123b, 2005, p. 68, my italics).  Moreover, also the truth was in the beginning of 
philosophy connected to the noble person; the “truthful” was above all the 
Greek nobility. The word for “truthful”, esthlos (Greek for good, brave), 
signified in the beginning one who is, who possesses reality, who is actual, who is 
true (Nietzsche 1989/1887).73 It is the truthful person, as distinct from the common 
lying man—a person at origin of the abstract concept “the true”, not some 
impersonal principle in another world beyond this (Nietzsche 1989/1887, 1, 5 
aph., p. 29). By putting focus on the social and political aspect, Nietzsche opened 
the door to the more fundamental power struggles and desires which lay 
“underneath” all seemingly rational social action; underneath the pretence of an 
indifferent objective (economic) utility. Thus, when today’s positivist research 
satisfies itself with a mechanistic (and deterministic) world view of “absolute 
fortuitousness” with respect to the origin of all events (1989/1887, 2: 12, p. 78), 

                                                 
73 Compare with Hacking (1975) who, likewise, points to the authority of the written source as the 
ground for the probable, if not the self-evident truth, during the Middle Ages.  
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Nietzsche’s philosophy of values, on the contrary, brings in not only the 
political grounds, but digs as deep as into our world of desires. 

The most decisive act that the supreme power performs and accomplishes 
against the majority of complaints and animosity is, according to Nietzsche, the 
institution of practical and concrete law74. Law is the imperative declaration of 
what in general counts as permitted, as just75 and what counts as forbidden, as 
unjust (Nietzsche 1989/1887, 2: 11, p. 76). “Just” and “unjust” exist, 
accordingly, only after the institution of the law (and not […] after the 
perpetration of the injury) (ibid). The idea that serves as an explanation for how 
the sense of ‘justice’ appeared—that criminals deserve punishment because they 
could have acted differently—is, according to Nietzsche, a very late 
construction, and ‘punishment’ evolved highly independent of the much more 
recent ideas of “freedom” or “non-freedom” of will.  

The origin of the memory and knowledge of what is “right” and what is 
“wrong” burned the “wrong doing” into the human flesh in order to create a 
memory of the pain, physical punishment. “Stoning, breaking on wheel, piercing 
with stakes, tearing apart or trampling by horses, boiling of the criminal in oil 
or wine […]. With the aid of such images and procedures one finally 
remembers five of six “I will not’s,” in regard to which one had given one’s 
promise so as to participate in the advantages of society” (Nietzsche 
1989/1887, 2: 3, p. 62). Only that which never ceases to hurt stays in memory; 
this is a main clause of the oldest and most enduring psychology on earth 
(Nietzsche 1989/1887, 2: 3, p. 61; cf. Deleuze 2000/1977; Foucault 
1991/1975). 

The origin(s) of law is, according to Nietzsche, just like cognitive thinking 
and calculation, highly intertwined with transactional relationships. For example, 
the major moral concept Schuld [guilt] has its origin in the very material concept 
Schulden [debts].76 The contractual relationship between creditor (plaintiff) and 
debtor (defendant) is as old as the idea of “legal subjects” and points back to the 
fundamental forms of buying, selling, barter, trade and traffic (Nietzsche, GM 
2: 3, 1989, p. 63). The creditor could inflict every kind of indignity and torture 
upon the body of the debtor, and one had exact evaluations, legal evaluations, of 
the individual limbs. Moreover, if the debtor could not pay the creditor in 
                                                 
74 Gesetz 
75 Recht 
76 Votinius gives us a slightly different picture when he draws on Aristotle and poses his ideal of 
friedship at the origin of contractual relationships. The ‘promise’ is in the liberal tradition the same as the 
contract, whereas it in the Aristotelian tradition is (only) a part of the contract, alongside with all the 
other duties which are consequences of a contract with the Aristotelian friendship as role model. The 
Aristotelian friendship involves a dynamic relationship, where the two parts have a duty to act fairly 
and observe each others various interests (Votinius 2004, p. 29). Aristotle was very much against 
transactions that only poses man against man (as in the monetary transaction of charging interest). 
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property or money, an equivalent was provided in place of a literal 
compensation in the form of the pleasure of being allowed to vent power freely 
upon the one who is powerless, in other words, the enjoyment of violation 
(Nietzsche 1989/1887, 2: 5, p. 64-65). Thus, in the punishment of the debtor, 
the creditor exercises the right of the master: “at last he, too, may experience for 
once the exalted sensation of being allowed to despise and mistreat someone as 
“beneath him”—or at least, if the actual power and administration of 
punishment has already passed to the “authorities” to see him despised and 
mistreated.—” (Nietzsche 1989/1887, 2: 5, p. 65). So, throughout the major 
part of human history punishment has not been imposed on the basis that one 
held the wrongdoer responsible for his deed, it was not on the presupposition that 
only the guilty one should be punished, it was rather from anger at some harm or 
injury, vented on the one who caused it. The anger was held in check and 
modified by the idea that every injury has its equivalent and can actually be paid 
back, even if it is only through the pain of the culprit. “An eye for an eye, and a 
tooth for a tooth”, or even 10 teeth for one tooth, was the early “name of the 
game” and the origin of punishment. And it was, according to Nietzsche, in 
this surrounding of legal obligations “that the moral conceptual world of 
“guilt”, “conscience”, “duty”, “sacredness of duty” had its origin: its beginnings 
were, like the beginning of everything on earth, soaked in blood thoroughly and 
for a long time” (Nietzsche 1989/1887, 2: 6, p. 65).  

However, when the law has become instituted, it treats violence against 
individuals as offences against the law: “as rebellion against the supreme power 
itself”, and thus leads the feelings of its subject away from the direct injury 
caused by such offences. The penal law becomes abstracted, and the criminal is 
in this way isolated from (the consequences of) his deed. “The direct harm 
caused by the culprit is a minor matter; quite apart from this, the lawbreaker is 
above all a “breaker,” a breaker of his contract with the whole in respect to all 
the benefits and comforts of communal life of which he has hitherto had a 
share” (Nietzsche 1989/1887, 2: 9, p. 71, my italics).  This means that in the 
long run, it attains “the reverse of that which is desired by all revenge that is 
fastened exclusively to the viewpoint or the person injured”: from now on the 
eye is trained to an even more impersonal evaluation of the deed, and this applies 
even to the eye of the injured person himself (Nietzsche 1989/1887). As the 
state’s power increases, it “ceases to take the individual’s transgressions so 
seriously, because they can no longer be considered as dangerous and destructive 
to the whole as they were formerly […] on the contrary, the whole now 
carefully defends the malefactor against this anger, especially that of those he 
had directly harmed, and takes him under its protection” (Nietzsche 
1989/1887, 2: 10, p. 72). As the power and self-confidence of a community 
increase, the penal law becomes more moderate.  
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This justice which began with, “everything is dischargeable, everything must be 
discharged,” ends by winking and letting those incapable of discharging their 
debt go free: it ends, as does every good thing on earth, by overcoming itself. This 
self-overcoming of justice: one knows the beautiful name it has given itself—
mercy; it goes without saying that mercy remains the privilege of the most 
powerful man, or better, his—beyond the law (Nietzsche 1989/1887, 2: 10, p. 
72-73). 
 
 
To make the criminal an offender of the state rather than of another 

human being is to isolate the criminal from his deed, this satisfies our need of 
not letting emotions of hatred and revenged show, and perhaps overthrow the 
order of society (who knows?). Today the physical punishment seems too 
barbarous. Instead, modern man attempts to inflict the often equally painfully 
punishment of feeling ashamed. The modern man has been made to feel 
ashamed of his instincts, has internalized guilt, made it his own, and spends 
today practicing self-discipline. “Punishment is supposed to possess the value 
of awakening the feeling of guilt in the guilty person; one seeks in it the actual 
instrumentum of that psychical reaction called “bad conscience,” “sting of 
conscience.”” (Nietzsche 1989/1887, 2: 14, p. 81). This is what is hoped to be 
achieved with the help of the insider regulation, that is to say, it was hoped that 
the insider regulation would make the insiders refrain from affairs that shun the 
public light, the insider regulation was meant to place the suspected insider 
trader on the pillory. However, the question is, does it really work? The 
suspected insider trading crimes keep recurring, and are, according to some, 
increasing (Wesser 2001; Sandeberg 2002).  

In practice, most writers separate the abstract legal ideal from the pragmatic 
legal reality. Most European languages have different words for “distinguishing 
the abstract and the concrete senses of the word law”, and the “different words 
are so abundant that they do not have any etymological affinity” (Bentham 
1789/1988, p. 324): In Latin, there is lex for the concrete sense, and jus for the 
abstract, in Italian, legge and dritto, in French, loi and droit, in Spanish, ley and 
derecho, and in German, gesetz and recht. The English language has not this 
division: “In the Anglo-Saxon, besides lage, and several other words, for the 
concrete sense, there was the word right, answering to the German recht, for the 
abstract as may be seen in the compound folc-right. “But the word right having 
long ago lost this sense, the modern English no longer possesses this 
advantage” (1789/1988, p. 324). 

Instead, today there seems to have been some kind of reversal, where the 
above categories of concrete and abstract have “changed place”. This is because in 
today’s immaterial  information economy, the concrete law 
(lex/legge/loi/ley/gesetz)—concrete as in regulating disputes between real 
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individuals—is becoming more of an abstract principle 
(jus/dritto/droit/derecho/recht), whereas an abstract game rule becomes the 
actual law of the land, something which has happened in the financial markets. 
As we will see, there has been some kind of displacement of law, away from the 
body, and from the relationships between real people, away from morality and 
from ethics, an abstraction towards a play with signs, of which the insider 
regulation is probably the best example. First, however, we must see what 
Michel Foucault had to say about the creative and productive side of power and 
of disciplining practices such as the law.  

 
 
 

Productive power and discourses 
 

The restrictive and censoring sense of the powerful law is of course true to 
a certain extent, but things are not merely repressed by the power of law, the 
disciplining also creates something, and according to Foucault, often the very 
same thing that was meant to be reduced (Foucault 1980/1976). Power was for 
him not something that somebody can have and own, but something that exists 
in relations to others, in practices and in discourses. 

Foucault highlighted the existence of powerful disciplining and productive 
discourses in which we live and work. The field of Madness, Psychoanalysis, 
Medicine, Science, Penal institutions and Imprisonment are examples of 
discursive domains where the practice of power in the form of limiting and 
naming, according to Foucault, creates and recreates that which is meant to be 
eliminated. Law has its own special language which is coded and produced via 
the special legal discursive practices (Foucault 1980/1976). The prison is a system 
that replaces the convicted villain with a fully created criminal. As Nietzsche 
pointed out, generally speaking, “punishment makes men hard and cold; it 
concentrates; it sharpens the feeling of alienation” (Nietzsche 1989/1887, 2: 14, 
p. 81). Authoritative power produces not only criminals, but also the military, 
the worker and the school child with the goal of forming “obedient bodies” to 
be used, transformed and developed (Foucault 1991/1975). Knowledge, 
Science and Language is, according to Foucault, intimately linked to power 
relations. Psychoanalysis interprets repressed desires and the “confession” is 
seen as the liberating moment, but the confession also creates new power 
relations for desire to move within when the confession itself becomes an 
erotic experience. Foucault suggests that it is the “talk itself” that becomes the 
new historical form of the desire. 
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Things are not merely repressed. There is about sexuality a lot of defective 
regulations in which the negative effects of inhibition are counterbalanced by 
the positive effects of stimulation. The way in which sexuality in the nineteenth 
century was repressed but also put to light, underlined, analyzed through the 
techniques like psychology and psychiatry shows very well that it was not 
simply a question of repression. It was much more a change in the economics 
of sexual behaviour in our society (Foucault 1994, p. 126). 
 
 
Our contexts are, according to Foucault, filled with discursive language 

and practices that affects us; it is impossible for consciousness to be 
independent and value neural since the power discourses participate in creating 
our subjectivity. Discourses and language “was there” before we were born and 
are therefore central for how we view the world and for how our “truths” are 
created. Foucault’s concept ‘discourse’ moves the focus from the intentions of 
the subject to practices and processes. Focus is shifted from the meaning of the 
action of human beings to the existence of networks or rhizomes that he or she 
is part of, created by, caught by or controlled by. The various discourses and 
power relations participate in creating “new” subjects, new “points of views”, 
and thus “new” human beings.  

Discourse “enables thought to operate upon the entities of our world, to 
put them in order, to divide them into classes, to group them according to 
names that designate their similarities and their differences—the table upon 
which, since the beginning of time, language has intersected time” (Foucault 
1994/1966, p. xvii). Knowledge is therefore inseparable from power; in fact, 
knowledge is secondary to the power struggles (Rainbow in Foucault 1997/1994), 
this means that “scientific” knowledge loses its innocence (claim on neutrality).  

Foucault’s concept ‘discourse’ does not mean any united and rigid form of 
doing or seeing things. It describes and represents a series of discontinuous 
segments whose tactic function is neither united nor stable. It is not a world 
made of accepted or unaccepted discourses, dominating or dominated 
discourses (either/or logic), but instead a multiplicity of discursive elements 
that are put in play in various tactic strategies; a discursive exposure of 
statements, concepts, thesis and theories that together makes a sequence of 
articulated ideas or notions about something. Delimiting and naming opens up 
for new social meaning created by the practice of naming and delimiting behaviour 
(Foucault 1980/1976). Language is always structured in a special historical form 
and is therefore always already part of a powerful discourse. The discourse 
arranges, reinforces and produces power, but can also undermine, expose, 
weaken and thwart power. The productive moment makes the discourse 
instable and leads to changes. The discourse produces and reproduces its own 
given ‘power relations’, which eventually opens up for new roads for that which 
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was meant to be eliminated. There are no discourses without relations of power 
and struggles and it is the instability which often leads to unexpected effects that 
open up for new possibilities.  

This technique forgoes, according to Foucault, the modern capitalism too, 
where the  new financial regulations as well as de-regulation creates new 
platforms for financial speculation and via privatizations of traditional state 
owed facilities (electricity and telecom supply) and new pension funds creates 
new financial actors (cf. Burk 1988). Foucault would have said that these 
powerful political practices shape us into “speculating subjects”.  
 
 
 

Desire is the fundamental ground  
 

The problem of thinking only “either” “or”. 
 

Nietzsche’s essential epistemological criticism was directed towards the 
human need to find and hold on to solid truths about our reality, “truths” that 
blind us from seeing the constant flux of life which offers us endless 
possibilities to grow, to constant become other than what we currently are (cf. 
Deleuze and Parnet 2002/1977). The idea that “things of the highest value 
must have a different origin, an origin of their own” (Platonic higher beyond), 
for example, is in Nietzsche’s eyes an exposé of “the typical prejudice by which 
the metaphysicians of all times can be recognized”: the fundamental belief in 
“antithesis of values” (Nietzsche 1997/1886, aph. 2, p. 2). This view sees only 
clear cut ontological differences between all phenomena in the world, and 
represents the practice of dividing and categorizing things into “either this” “or 
that”: an “original” as opposed to a “copy”, man as opposed to woman, natural as 
opposed to unnatural, nature as opposed to culture, good as opposed to bad 
etc: dualisms. 

Distinctions are often emphasized on moral grounds, and it is the 
distinctions that matters; the phenomena are essentially assessed and valued on the 
basis of what they are not. The Bible starts by a division of the world into 
“lightness” and “darkness”, day or night and good or evil. Scientific thinking in 
general is built upon this world view too; it carries the unifying dream which 
takes the form of EITHER “true” OR “false”, either “real” or “unreal”. The 
truth is unambiguously unified as that which is. Something simply is or is not; 
and likewise something simply is morally “good” or immorally “bad”. 

That kind of philosophical thinking is said to have begun with the pre-
Socratic philosopher Parmenides (approx. 475 B.C.), who argued that the every 
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day complex perception of reality of the physical world (the way it seems) is a 
mistake; that the reality of the world (the way of truth) is an unchanging, 
indestructible whole; “One Being”. That which exists is timeless, uniform, and 
unchanging; for Parmenides, the movement and changing phenomena are only 
appearances of a static, eternal reality. This idea was further developed via Plato’s 
distinction between the heavenly timeless ideas as opposed to the material 
world and the later Cartesian separation of “mind” from “matter”, soul from 
body and nature from culture. But, said Nietzsche, “[s]trictly speaking, there is 
no such thing as science “without any presupposition” (1989/1887, 3, 24, p. 
151), and “[t]here is a point in every philosophy at which the “conviction” of 
the philosopher appears on the scene” (1997/1886, 8, p. 5). Nietzsche was a 
supporter and follower of the opposite position, usually ascribed to Heraclitus.  

When philosophers like Parmenides and Plato studied the metaphor of 
still Being, Heraclitus studied the activity of metaphorization itself (Shell, 
1993/1979, p. 51). This perspective handles ambiguities and paradoxes. 
Heraclitus studied those changes that never “harden”; his medium is the 
copulative verb rather than the substantial noun (Shell 1993/1979, p. 50-51). 
According to Heraclitus (1) everything is constantly changing and (2) opposite 
things is identical, so that (3) everything is and is not at the same time. The 
world is not to be identified with any particular substance, but rather with an 
ongoing process governed by a law of change. The Cartesian opposites are in 
Heraclitus unified in a system of balanced exchanges necessary for life; the world 
itself consists of a law-like interchange of elements, symbolized by fire. 
Heraclitus is famous for saying: “No man can cross the same river twice, 
because neither the man nor the river is the same.” The point here is not 
merely that everything is changing, but rather, that the fact that some things 
change makes possible the continued existence of other things. Different water 
flow in rivers that stay the same, so, although the water is always changing, the 
rivers stay the same. What is more, rivers stay the same over time because the 
water is changing (although rivers changes too but very slowly). It is precisely 
because the water is always changing that there are rivers at all, rather than lakes 
or ponds. This ambiguous underlying law of Nature manifests itself also as a moral 
law for human beings. It is inherent in Bentham’s “metamorphoses of Ovid”, 
and thereby, according to him, underlying the “nature” of Human Law. So, why 
can it not be “enough to suppose degrees of seemingness, and as it were lighter 
and darker shades and tones of semblance—different valeurs, as the painters 
say?”(Nietzsche 1886/1997, 34, p. 26). 
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The non-autonomous subject 
 

Nietzsche’s critique of antithesis of values and knowledge is a critique of 
the autonomous subject as the ultimate ground of knowledge, and source of 
action. Nietzsche’s writing is a criticism of the belief in rational intellectual objective 
reason (logos), present today in the economic idea of the autonomous economic 
man, as the starting point of our actions, he points to the undeniable fact that: 

 
 
With regard to the superstitions of logicians, I shall never tire of emphasising a 
small, terse fact, which is unwillingly recognized by these credulous minds – 
namely, that a thought comes when “it” wishes, and not when “I” wish; so that 
it is a perversion of the facts of the case to say that the subject “I” is the 
condition of the predicate “think” (Nietzsche 1997/1886, 17, p. 12). 
 
 
We are never fully in charge of our thoughts or actions (as admittedly both 

Plato and Aristotle recognized, as well as today’s economic theory, the latter, 
however, without taking any notice of that which they see as irrational). So, 
there are, says Nietzsche, a lot of daring assertions in the process expressed in 
the sentence ‘I will’ or ‘I think’. It poses these activities as something that is an 
“immediate certainty” and as something that exists as “a thing in itself” 
independent on anything outside of the conscious mind. Why must there 
necessarily be some-thing that thinks; why is it already determined what is to be 
designated by thinking—“that I know what thinking is” (Nietzsche 1997/1886, 
16, p. 11). How do we know that thinking is not willing or feeling? “One thinks; 
but that this “one” is precisely the famous old “ego”, is, to put it mildly, only a 
superstition, an assertion, and assuredly not an “immediate certainty.” After all, 
one has even gone too far with this “one thinks” – even the “one” contains an 
interpretation of the process, and does not belong to the process itself” (Nietzsche 
1997/1886, 17, p. 12, my italics).  

In all willing there is first a plurality of sensations of a “from” something 
and “toward” something and then the muscular sensation which commences its 
action by force of habit, directly we “will” anything. Sensations are recognized 
as ingredients of will, and so are thinking. Therefore in every act of will there is 
a ruling thought, and this is not all, in “the third place, the will is not only a 
complex of sensation and thinking, but is above all an emotion, and in fact the 
emotion of command” (Nietzsche 1997/1886, 19, p. 12-13). This means that 
“we are in the same time the commanding and obeying parties, and as the 
obeying party we know the sensations of constraint, impulsion, pressure, 
resistance, and motion, which usually commence immediately after the act of 
will” (ibid). We all know how it is to want, will, desire something while in the 
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same time commanding ourselves not to, and how it is to want something but 
refrain because we are under the command of fear! And inasmuch as we are 
“accustomed to disregard this duality, we deceive ourselves about it, by means 
of the synthetic term “I”” (ibid). It is hard to abolish the solid self, but it is a lie 
to pretend that this duality; this split self, do not exist. It is therefore equally 
foolish to attempt to demarcate the activity or non-activity caused by this split 
self. All actions originate in our rather diffuse emotional desires and not when the 
problem (later) is recognized and identified by our intellect (i.e. the cognitive 
problem recognition). 

 
 

Desire driven consumption society 
 
Many others have recognized that there are desires at the heart of our 

actions. Today’s consumption economy, for example, generates an abundance of 
economic transactions and this suggests that we have desires at the heart of the 
economy, that it is desire rather than just functional needs that is the engine of 
the economy. The consumption economy has a lot to do with our emotions 
and personal attempts of creating some kind of identity. Marketers know that 
the act of consumption has much to do with human relations and groups, with 
our struggle to fit into the “tribe”: what is being sold and bought, it is said, is 
identities in social contexts and hierarchies; lifestyles. Advertising tries to 
capture and respond to our feelings regarding our bewilderment or short 
comings in relation to what we feel family, friends, the carrier and society 
demand of us. Consequently, we can in mainstream consumption literature of 
later dates find sections discussing desire as a possible concept for gaining a 
better understanding of the motivational construct behind today’s insatiable 
consumption (Solomon et al, 2002, p. 102). The concept ‘desire’ “turns the 
attention away from the old terminology of “needs” and “satisfaction””, while 
opening up to “a better understanding of consumer insatiability than can be 
provided by needs and wants” (Ibid).  

The concept ‘desire’ is said to reintroduce the bodily aspect of motivation 
through emotions not reduced to what is call “biogenic needs”, but ascribed to 
the sociogenic nature of needs; desire is introduced as social needs, as opposed to, 
or rather, complementary to, purely functional needs. Jean Baudrillard (2001) is 
one of those who place desire as the ground for our consumption society. 
Consumption is according to him “an active mode of relations (not only to 
objects, but to the collectivity and to the world), a systematic mode of activity 
and a global response on which our whole cultural system is founded”. 
Consumer objects have their effect in structuring behaviour through a linguistic 
sign function. 
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At all levels, the status of the relation/object is orchestrated by the order of 
production. All advertising suggests that the lived and contradictory relation 
must not disturb the “rational” order of production. Needs, affects, culture, 
knowledge – all specifically human capacities are integrated in the order of 
production as commodities, and materialized as productive forces in order to 
be sold. Today every desire, plan, need, every passion and relation is abstracted 
(or materialized) as sign and as object to be purchased and consumed 
(Baudrillard 2001, p. 26). 
 
 
Desire seems to be a central drive force on the financial markets too. 

Knorr Cetina and Bruegger (2002) use the terms ‘desires’, ‘wantings’ and ‘lack’ 
in order to better explain the currency traders’ puzzling fascination with the 
global currency exchange. Traders display a continuation of “wantings”, 
“directed towards a market that displays itself as an unending series of new 
challenges” (Knorr Cetina and Bruegger 2002a, p. 175). A significant feature of 
this cultural environment is the “desire to win and not just do the job in a 
routine fashion” (ibid), and the ‘wantings’ and ‘lacks’ are encouraged by star 
systems (Knorr Cetina and Bruegger 2002a, cf. Lewis 1989; Abolafia 1996; 
Norberg 2001; Hasselström 2003). 

Moreover, the two most common motives behind ‘white collar crimes’ 
seems to be financial problems (lack of money) and its “opposite”, greed.77  
Whereas the first motive, an act out of “necessity”, may be more easy to 
identify with, and to forgive, the second is a mysterious vice, a desire for more 
when you already have (more than) enough: one of the seven deadly sins. 
Desire for more… How else can we understand the insider trader who has a 
fortune of several hundred millions of SEK and an income of 50-60 million 
SEK a year but who cannot resist breaking the law for the chance of making a 
profit of mere 50 000 to 100 000 SEK on the stock exchange? I asked one of 
the prosecutors at the EBM78 what he thinks drives these criminals, he said: 
 
 
Well, don’t ask me why, because I cannot understand it... And these cases keep returning. 
Extremely wealthy people who…… they know it is prohibited, they are very conscious… 
And they are very intelligent people too. It is not like it is the guy who is rummaging 
somebody else’s basement, but people who have succeeded very well in business…  I think it is 
an inner drive that makes them not being able to miss out on the opportunity to make one 
single crone. That’s what it’s about.79 
                                                 
77 http://www.bc.edu/offices/audit/fraud/whitecollar/ 
78 Ekobrottsmyndigheten. Interview, April 2003 with one of the prosecutors working at the special 
prosecutor authority for economic crimes: the Swedish National Economic Crimes Bureau (EBM).   
79 ”Ja, fråga mig inte, för jag kan inte förstå. [...] Och det återkommer hela tiden sådana förhållanden. 
[…] Oerhört förmögna människor som... […] ...de vet att det är förbjudet, de är oerhört medvetna. 
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The prosecutor is probably right, it is impossible to know what the “inner 

drive” is; the meaning is fluid and most often an after construct. The 
“excitement of the gambler” or the “greed of the banker”?—it doesn’t matter; 
we can only determine that it a sign of desire at work. We must according to 
Nietzsche separate the “relatively enduring custom, the act, the “drama” in a 
sequence of procedures, from that which is more fluid: the meaning, the 
purpose and the expectation” (GM 1989/1887, 2: 13, p. 79), that is to say, 
separate that which happens from what is means... 

 
 

The negative view on desire 
 
Desire has traditionally been seen as something essentially negative, as an 

excessive vice, as in evidence of a lack of self-control, lack of composure; a 
frustration communicating that something essential is missing, usually self-
knowledge as well as knowledge about our relation to the Whole or to the 
Absolute; to God (Butler 1987; Spindler 2001). St Augustine supplied the 
proper guidelines to medieval thinking by denouncing lust for money and 
possessions as one of the three principal sins of fallen man, the other two sins 
were lust for power and sexual lust (Hirschman 1997/1977).  

Today, the desire for money is seen as perfectly normal; the monetary 
consumption society is, according to Baudrillard, the chief basis of the social 
order with its internal classifications that codes behaviour and groups; a sea of 
emotions, passions; a desire which he interprets as an anxiety over our 
condition. The conversion of the object to a systematized status of signs entails 
a related modification in the human relation, which becomes a relation of 
consumption. And in this, Baudrillard argues, real human relations become 
substituted for the mere idea of relations (Baudrillard, 2001, p. 25). The objects 
describe the absence of a relationship, which is not to say that objects are 
mechanically substituted for an absent relation, to fill a void, no: “they describe 
the void, the locus of the relation, in a development which actually is a way of 
not experiencing it […]” (Baudrillard, 2001, p. 27). On a bigger and more 
fundamental plane, the consumption of objects describes the human anxiety 
for facing the void of reality; that there are no solid foundations or truths. The 

                                                                                                                                                  
[...] Och så är det ju väldigt intelligenta människor det handlar om också. Det är ju inte den här killen 
som rotar efter grejer i ett källarförråd utan det här är ju personer som har lyckats oerhört väl i 
närlingslivet... [...] Jag tror att det finns någon slags inre drivkraft som gör att man kan inte missa en 
spänn alltså. Det är det som det handlar om.” 
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consumption society is therefore founded on an irrepressible lack—the lack of 
reality. 

 
 
At the heart of the project from which emerges the systematic and indefinite 
process of consumption is a frustrated desire for totality. Object-signs are 
equivalent to each other in their ideality and can fulfil the absence of reality. It 
is ultimately because consumption is founded on a lack that it is irrepressible 
(Baudrillard, 2001, p. 28). 
 
 
These restless desires of the modern man were commented on by Georg 

Simmel as well. His version is that they are quite likely a result of days gone by; 
a heritage of Christianity (Simmel 1991/1907). Man is, as opposed to animals, 
an indirect being, says Simmel. Whereas the will of animals reaches its goal in a 
straight line, with observable order and means, man’s culture becomes more 
complex the higher it gets. The more the culture evolves the more we are 
forced, in order to reach our goals, to proceed along increasingly long and 
difficult paths, and now the “complex of means is itself turned into a 
multiplicity in which the most important means are constituted by other means 
and these again by others” (Simmel 1991/1907, p. 3). Finally, the “long strand 
of means and ends, which transform life into a technical problem make it 
completely impossible to remain clearly aware at every instant of the terminus 
of each strand” (ibid). We become absorbed by the means while the original 
goal is put away inside us, and when the goal is outside of our memory, 
technology (the mean) becomes the essential struggle and evaluation, the goal 
(Simmel 1991/1907, p. 4). But when we realise that the means have become 
goals in themselves, we get anxious and start seeking redemption from the 
anxiety: 

 
 
Only when all of these activities and interests—with which we have concerned 
ourselves as though they were absolute values—become transparent in their 
character of being just means, does the anxious question about the sense and 
meaning of the whole arise. Beyond individual means, […] the problem looms 
of forming a truly perfect union in which the soul is redeemed from confusion 
of peremptory existence and in which unfulfilled desires ripen and are stilled 
(Simmel 1991/1907, p. 4). 
 
 
At the outset of the Christian era, the system of living had become very 

complicated; it was the mysticism of imported Oriental cults, a widespread 
inclination toward the occult and an offensive against the polytheism. The units 
of thinking were so complex and “the interests and movements of life so 
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manifold that in the unconscious mass tendencies as well as in the self-
reflection of philosophical writers, a disquieted search for goals and meanings 
of life was ignited” (Simmel 1991/1907, p. 4). Christianity brought redemption 
and fulfilment into this situation, and gave absolute meaning to life, the 
salvation of the soul and the kingdom of God offered absolute value to the 
masses, a definite goal beyond the meaningless of an individuated and 
fragmented life. And the masses lived by it until Christianity lost its appeal and 
power. But the need for a final goal was not lost; on the contrary, said Simmel, 
every need develops deep roots if it is satisfied for long periods of time. So, 
thanks to Christianity “life has retained a deep desire for an absolute goal, 
especially now that the content has been excluded which allowed habituation to 
this form of inner existence. This desire is the heritage of Christianity. It has 
left a need for a definitivum of life’s movement, which has continued as an 
empty urge for a goal which has become inaccessible” (Simmel 1991/1907, p. 
5).  

All forms of ‘knowledge’, ‘will’ and ‘desire’ was by Plato defined as a 
process from ‘existence’ to ‘essence’ (Spindler 2001). The road of knowledge is 
to go from the material to the idea, that is, from the existence to the higher 
entity (God) that “produces” and “conditions” it. The reason why we have not 
already found it is because we are deluded by our instincts and ignorance about 
the “true essences” of the material world and that we for this reason want 
things not good for us. However, desire is that which makes us search for that 
which we do not already have; wisdom, and is thus a necessary part in the 
process to wisdom and is for Plato therefore something that in essence is 
positive (Spindler 2001, p. 46). We gain insight about the “true state of things” 
via the soul, which is related to the “true ideas”, so the necessary pre-conditions 
is therefore already within us.   

The problem with this Platonic view on desire is the way in which the 
creative and producing force of desire is divided into one production phase and 
one acquisition phase, where the object of desire (the essence) despite its 
kinship with the soul somehow ends up being outside and independent of the 
human being (Spindler 2001). It is this idea and view which makes desire into a 
fundamental lack (or a sign of a lack) (c.f. Deleuze and Guattari).  
 
 

… if I desire, it is because I am not whole or complete. If I desire, it is because 
something is missing in me, while the ideal, on the other hand, is to need 
nothing—a theme we of course find in the Christian theology where desire has 
come to be a basic flaw in character (Spindler, 2001, p 47, my translation). 
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However, desire is, according to the 1700 century’s philosopher Spinoza 
(1632-1677), not merely a sign of an anxiety over a lack; it is rather the overall 
motivational human drive force with respect to the action to do something. 
Desire is therefore not opposite to or separate from anything else, for example 
from other motivational concepts such as will (Voluntas), drive or instinct 
(Appetitus) (Spinoza, 1675/2001, p. 120). This means also that we do not want 
something because we think that it is “good”, but that we identify what is 
“good” on the basis of what we desire (Spinoza, 2001/1675, p. 143). There are 
so to say, no moral facts; or detached intellectual knowledge, instead, we judge the 
“good” and “evil/bad” on the basis of our own affections. 

According to Spinoza, fundamentally, we desire our own powerful self-
preservation (Conatus), in relation to the objects in the world. Our essence 
consists of “adequate” or “inadequate” ideas about ourselves, the objects in the 
world, and of God. God is by Spinoza seen as the nature, or as the whole 
world; as everything that is. In order to preserve ourselves we need the 
knowledge or the adequate ideas about ourselves, and it is through the 
affections of our body as well as via insights (about God), that we gain this 
knowledge. Thus, the fundamental human project regards identity, and until we 
find our true identity we are necessary controlled by our emotions, says 
Spinoza.  

The (Platonian) idea that (unmotivated) desires must be originating from 
some kind of lack of knowledge and the Spinozian idea that desire is the 
fundamental ground of all motivational instincts are explored in the works of 
Hegel (1770-1831). Hegel saw himself as a follower of Spinoza and in the “The 
phenomenology of the Spirit” (1977/1807), he posits desire as the essence of man and 
of knowledge. Desire is now expressed as the incessant human effort to think in 
order to overcome the apparent differences between Self and the Other; a 
project to become a self-sufficient subject for whom all things apparently 
different finally emerge as immanent features of the subject itself (Butler, p. 6).  

 
 
Over and against a naturalistic understanding of desire as brute and random 
facts of psychic existence, this model of desire vindicates particular affects as 
potential bearers of truth […] When desires appear in their random or arbitrary 
form, they call then to be decoded and deciphered; if desire and significance are 
presumed to be coextensive, the task becomes that of developing the 
appropriate hermeneutics of self-reflection to uncover their implicit meaning 
(Butler 1987, p. 2).  
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Desire in general is Self-consciousness (Hegel 1977, p.105). Desire is 
desire-for-reflection, the act of thinking; the urgent question “why!” and the 
pursuit of identity in what appears to be different.  

Life is according to Hegel an infinitely ongoing movement between 
separate and mutually exclusive entities within one unity; a dynamic dualism, an inner 
difference; a reflexive movement between entities that is productive in so far as 
it creates a surpassing of each entity within the unity and in the very same move 
also of the unity itself. This is a movement of life that is life. The two mutually 
exclusive entities within the subject are the unaware consciousness and the 
aware self-consciousness. The unaware consciousness makes the discovery that 
it has the capacity to recognize itself; that it is a reflexive structure; this awakes 
the self-consciousness (Butler 1987, p. 31).   
 
 

I distinguish myself from myself, and in doing so, I am directly aware that what 
is distinguished from myself is not different from me. I, the self-same being, 
repel myself from myself; but what is posited as distinct from me, or as unlike 
me, is immediately, in being so distinguished, not a distinction for me (Hegel 
1977, p.102). 

 
 

Self-consciousness discovers that “I” in some sense is separate from “me”, 
that I can talk about myself as a third person, that in a sense, I am therefore 
separate from myself; “two in one”, a double in all my unity. The movement 
between consciousness’ sensuous encounter with the objects of the world and 
the subsequent self-conscious reflection, Articulation, Understanding and 
Explaining of the experienced sensations, make me “surpass” my previous state 
of being by gaining self-knowledge. The subject is simultaneously independent 
of and essentially interrelated to other beings with a similarly ambiguous 
ontology (Butler 1987, p. 5). Self-knowledge occurs when I recognize me in the 
other. “In becoming articulated, consciousness becomes itself, but, in classical 
Hegelian parlance, it does this only by becoming other” (Butler 1987, p.31). 
Desire both embody and enact the action of the Hegelian supersession itself 
(Butler 1987, p. 43).  

Since our consciousness is directed towards something else than direct 
self-reflection and speculation about our sense impression in relation to the 
Other, to for example, “excessive” consumption, financial speculation, desire 
can be said to be “invested” in today’s global economy and capitalism, the 
result of which would be that the only thing moving, the only thing surpassing 
its previous boundaries, is capital itself, or in other words the economic 
thinking, “economic colonization” of other traditional non-economic areas (cf. 
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Simmel 1977/1905; Baudrillard 2001, compare also with Deleuze and Guattari 
2000).  

Knorr Cetina and Bruegger, (2002a) seams to be thinking along this line of 
thought when they in their paper “Traders’ Engagement with Markets: A Postsocial 
Relationship” discusses the currency traders “puzzling fascination” and 
“engagement” with the global currency market (a computer screen) in terms of 
desire while referring to Hegel, his follower Lacan and the social psychologist 
Mead and their theories about our relation to the Other. However, they do not 
elaborate on the problem of the origins/cause of the desire to beat the currency 
market, which is understandable since it is a very tough question. We find 
traces of desire also in Keynes’ writings about the financial markets. Keynes 
separate the stable (peaceful?) and calculative side of the human being from the 
spontaneous and instable animal spirit, and argued that our decisions to do 
something active and positive can “only be taken as a result of animal spirits—of a 
spontaneous urge to action rather than inaction, and not as the outcome of a 
weighted average of quantitative benefits multiplied by quantitative probabilities” 
(Keynes 1964/1953, p. 161). The “animal spirit” behind the “spontaneous urge 
to action” seems to be positive. 

The common and “negative” view of desire presented above could, 
according to Deleuze and Guattari, well be to jump to conclusions. Just as 
Foucault emphasized the productive side of power (Foucault, 1980), Deleuze and 
Guattari highlights the productive side of desire. Desire has the function to 
produce reality.  
 
 

If desire produces, its product is real. If desire is productive, it can be 
productive only in the real world and can produce only reality. […] The real is 
the end product, the result of the passive syntheses of desire as autoproduction 
of the unconscious (Deleuze & Guattari 2000/1977, p. 26). 
 
 
Desire is, according to them, in a Nietzschean and Spinozist tradition, an 

impersonal force that “fills all dimensions of society—no principle or order can 
be extracted from society that could be made to stand outside it” (Goodchild 
1996, p 74). If we place ourselves on a plateau where we can see that the 
human being is only one organism of many, a residual in the great force and 
flux of life, we realize that the human being cannot be the foundation of the 
forces of life. The force of desire, however, is real, since desire, according to 
them, is the immanent force of life where the “production does not rely on 
external agents or materials, but is an autoproduction—it produces itself when 
certain machinc parts are brought into a relation with each other” (Goodchild 
1996, p. 122). The movement and differentiation of the force of life stimulates 
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production of subjects (infants) that do not automatically experience any 
difference between its action and itself, that is to say, between the (Platonic) 
production and the acquisition (Brusseau 1998, p. 57). Deleuze argument is thus 
that “difference is a production responsible for its own limitation” (ibid). And 
this limitation is seen as productive rather than as a sign of a lack. 

There are, according to Deleuze and Guattari, three main “human strata” 
created out of the flux of life, the biological organism, our language and the 
subject. The language and the solid subject are created via a social process of 
organizing, signifying, and “subjectification” (Goodchild 1996, p. 147). Desire 
is here “enticed” from “the social assemblages that produce it, and is reinvested 
in some extrinsic determination” (ibid). The “whole” or the “true” is thus, 
according to Deleuze and Guattari, not given in any way and do not exist 
before and apart from the human creation, it is created via the experience, 
which comes before the intellectual theory, just like our “larval” existence 
comes before the intellectual reference to heaven and to metaphysical identities; 
Plato’s heavenly idea comes as number two (Brusseau 1998, p. 57). The view 
which call ourselves “solid” “autonomous” “subjects” independent of the great 
force and flux of life becomes from this perspective not much more than an 
image, idea and created concepts.  

And for Nietzsche, “[t]he cardinal instinct of an organic being is not [a 
Spinozist] self-preservation, a “living thing seeks above all to discharge of its 
strength – life itself is Will to Power; self-preservation is only one of the indirect 
and most frequent  results thereof” (BGE, 13, 1886/1997, p. 10).  

 
 

Thinking is influenced by instincting 
 
Nietzsche placed the greater part of our conscious thinking among the 

instinctive functions; in fact, thinking is always secretly influenced by instincts 
and “forced into definite channels”. The key value of an action lies therefore, 
according to Nietzsche, in that which is not intentional. All that is seen betrays 
something, but conceals more. ‘Intention’ is most likely only a sign or symptom 
which requires explanation; a sign which has many interpretations and 
consequently hardly any meaning in itself alone, and therefore, the morality, in 
the sense in which it has traditionally been understood, as intention-morality, has 
been a prejudice, something which we must overcome (Nietzsche 1997/1886, 32, 
p. 25). There is a philosophy behind all scientific standpoints, and “[p]hilosophy always 
creates the world in its own image; it cannot do otherwise; philosophy is this 
tyrannical impulse itself, the most spiritual Will to Power, the will to ‘creation 
of the world,’ the will to the cause prima” (Nietzsche 1886/1997, 9, p. 6). 
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Behind all logic, there are valuations, “physiological demands, for the 
maintenance of a definite mode of life. For example, the mode of life in which that 
which is certain is more worth and should be higher valued than that which is 
uncertain, and where illusion is less valuable than ‘truth’” (Nietzsche, 1997/1886, 
3, p. 2-3). The value of life cannot be objectively estimated, not by a living man 
or woman, because we are “part of our disputes, indeed part of its object, and 
not the judge of it” (ibid). Value judgements “can in the last resort never be 
true: they possess value only as symptoms, they come into consideration only 
as symptoms – in themselves such judgements are stupidities” (Nietzsche 
2003/1888, 2, aph. 2, p. 40). Thus, it is impossible to free yourself from 
yourself; you are always body, soul, mind, negative and positive feelings, ambitions 
etc. As Simmel puts it, “It is impossible for man to begin entirely at the 
beginning. He always finds, within or outside himself, a reality or a past which 
supplies a basis for his conduct, a starting point, or a least something which is 
hostile and must be destroyed. In just this way, our knowing is also conditioned 
by something which is “already there,” by realities or by inner laws. These 
realities and inner laws, whether they are only the rules of logic or method or 
the fact of an existing world, cannot be produced by the thought process itself” 
(Simmel 1965, p. 282). “Things do not begin to live except in the middle”, and 
this means also that “relations are external to their terms”: “Peter is smaller than 
Paul”, “The glass is on the table”: “the relation is neither internal to one of the 
terms which would consequently be subject, nor to two together” (Deleuze and 
Parnet 2002/1977, p. 55).  

Auguste Comte (1798-1857), the “father” of the concept ‘positivism’, saw 
that thought is often coloured by personal prejudices which makes us adhere to 
theological or at least metaphysical explanations whenever we seek answers 
about the origins of things. The “whole point” behind his project was to 
replace the metaphysical speculation for an objective science: the new “rational”, 
“impartial”, more “efficient” and more “truthful” and “non-metaphysical” 
research would, according to him, be more compatible with our real needs and 
thus more “positive” (1979/1844, pp 10).  

The ambition to abandon our explorations into original causes (such as the 
ambiguous world of underlying values) in favour for an assessment of 
objectively knowable phenomena derived from our five senses, to stick to that 
which according to Comte (and to the early Wittgenstein) was the only 
knowable—is according to Nietzsche, impossible, a “fools ambition”, because 
we cannot live without “lying”, and are necessary blind when it comes to 
ourselves and our choices (or non-choices) (cf. Deleuze 1997). So, through this 
belief in “one truth” and objective knowledge, we make use of ourselves and 
our desires for our “knowledge,” “for something that is in the end solemnly 
christened “the Truth”” (Nietzsche 1997/1886, 2, p. 2).  
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For sure, we need that the world is organized around distinctions, between 
“this” as opposed to “that” in order to orient ourselves and to plan our lives, 
we need to take firm stand points, the firm stands points and oppositions are a 
good thing, “but this does not make them true, only superficial estimates, or 
provisional perspectives” (Nietzsche 1997/1886, 11, p. 8).  

The important question is despite Nietzsche’s critique of the “Will to 
Truth” not the question about what is “true” and what is “false”; the main 
question is rather how far an opinion is life-furthering. What is life-furthering and 
what is “cementing” life? That the artist places a higher value on appearance than 
on reality poses no problem to Nietzsche’s philosophical position and view on 
life. The “real” is not more important that the possible, or than the play of an 
actor, because the “mask” can be posited in a numerous possible ways and times, 
which may give us inspiration and force us to meet  what is actually going on 
right now, for example, fears we normally are unable to face. 

 
 
For ‘appearance’ here signifies reality once more, only selected, strengthened, 
corrected….The tragic artist is not a pessimist – it is precisely he who affirms 
all that is questionable and terrible in existence, he is Dionysian… (Nietzsche 
2003/1888, ch. 3: aph. 6, p. 49). 
 
 
From this perspective, a metaphysical appearance such as a false opinion 

could very well be indispensable. Auguste Comte recognized the life-furthering 
value of what he called man’s (speculative) “theological” phase and the 
subsequent (speculative) “metaphysical” phase; he saw the purely speculative 
modes as indispensable in the history of thought since it, according to him, was 
this imaginative kind of thinking which had developed our ability for abstract 
thinking without which we would never have come to where we are today 
(Comte 1979/1844, pp, 11). Comte wrote “our positive research should not 
limit itself to on all occasions attempt only a systematic analysis of that which 
is, and thereby refrain from attempting to find a first cause of final stipulation; 
it is just as important to realise that this study of observable phenomena can 
never be something absolute, but must always be placed in relation to our organization 
and position” (Comte 1844/1979, p. 17, my translation and italics).80 So, Comte 
“agreed with” Nietzsche that without the “recognition of local fictions, without 
a comparison of reality with the purely imagined of the absolute and 
                                                 
80 “Vår positiva forskning bör dock inte bara inskränka sig till att i alla sammanhang endast försöka 
en systematisk analys av det som är, och därmed avstå från att försöka upptäcka en första orsak eller 
en slutgiltig bestämmelse; det är likaledes viktigt att inse att detta studium av iakttagbara företeelser 
aldrig kan bli något absolut, utan alltid måste ställas i relation till vår organisation och till vår 
benägenhet.” 
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immutable, without a constant counterfeiting of the world by means of 
numbers, man could not live” (1997/1886, 4, p. 3). But for some reason, there 
is a major watershed here. Comte thought that we now, after the 
Enlightenment, all of a sudden could and should do away with all that which 
helps bringing thought forward, purely speculative fictions, attempts, thought 
experiments. Comte was understood in the strictest sense, the previous phases of 
thinking was considered as something to finally get over; as something that had 
merely depended on a primitive lack of wisdom, something to bury and leave 
behind in favour for the purely truthful and forward looking science, this when it 
is probably the purely forward looking positivistic mathematical probability science 
which cements thought via its predetermined axiomatic models and incessant 
tautologies and truisms (cf. Rotman 1987; Douglas 1992; Hardt and Negri 
2001). The combination of mathematical models and economic theory and 
their intolerant attitude of other perspectives are part of the speculative 
metaphysical way of approaching the world that they themselves condemn, not 
at least since their models treat the economy and world as if humans live and 
institutions exist forever, instead of taking a deep and good look at that which 
actually is, the ambiguities, the anomalies (for example, the stock exchange 
bubbles). The “distrust in all that has been constructed yesterday and to-day”; 
the preference for “a handful of “certainty” to a cartload of beautiful 
possibilities”, the preference for placing the “last trust in a sure nothing, rather 
than in an uncertain something” (Nietzsche 1997/1886, 10, p. 6)—is for 
Nietzsche the same as the renunciation of life, nihilism, a negation of life rather 
than a positive reassurance of fulfilment of our so called “real needs”.  

 
 
What is clear, what is “explained”? Only that which can be seen and felt – one 
must pursue every problem thus far […]; the principle of the “smallest possible 
effort,” and the greatest possible blunder (Nietzsche 1997/1886, 14, p. 10).   

 
 
The belief that where “there is nothing more to see or to grasp, there is 

also nothing more for men to do” is only a moral prejudice and opinion, just like 
the belief that “the truth” is more worth than semblance, and fiction; “there 
could have been no life at all except upon the basis of perspective estimates 
and semblances; and if, with the virtuous enthusiasm and stupidity of many 
philosophers one wished to do away with altogether with the “seeming 
world”—well, granted you could do that,—at least nothing of your “truth” 
would thereby remain!” (Nietzsche 1997/1886, 34, p. 26).  

The external world is, according to Kant, the work and result of our 
perception, of our visualising (anschuung), but then our body, remarks Nietzsche, as 
part of this external world, would be the work of our organs too! (Nietzsche 
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1997/1886, 15, p. 10-11). Just like Copernicus denounced the purely ocular 
evidence, evidence based on one of our sense organ, the eye, when he persuaded 
us to believe, contrary to all senses that the earth does not stand fast, Nietzsche 
claims that “Our sense-organs can not be causes!” Our eyes deceive us all the time, 
since it is: 

 
 
…easier on a given occasion to produce a picture already often produced than 
to seize upon the divergence and novelty of an impression: the latter requires 
more force, more “morality” It is difficult and painful for the ear to listen to 
anything new; we hear strange music badly… (Nietzsche 1997/1886, 191, p. 
61). 
 
 
The ambiguity is inescapable, and an irreplaceable invaluable condition of 

life. To grab hold of the novelty of an impression, acknowledge, and act, or to 
acknowledge and overcome an impression, is life-furthering, while the opposite, 
to avoid them, demarcate them, and to remain detached, is from this 
perspective stagnation. Nietzsche continues: 

 
 
Our senses are also hostile and averse to the new; and generally, even in the 
“simplest” processes of sensation, the emotion dominate—such as fear, love, 
hatred and the passive emotion of indolence. […] Even in the midst of the 
most remarkable experience, we still do just the same; we fabricate the greater 
part of the experience, and can hardly be made to contemplate any event, 
except as “inventors” thereof. All this goes to prove that from our fundamental 
nature and from remote ages we have been – accustomed to lying (Nietzsche 
1997/1886, 191, p. 61). 

 
 

It is therefore, “of course, impossible for thinking to be entirely without 
presuppositions. Wherever knowing begins, something is already presupposed; 
it is either something dark and insurmountable which frightens us or something 
which, on the contrary, lends us support in the relativity, the flux, and the 
subjectivity of knowledge” (Simmel 1965, p. 283). The Nietzschean morality is 
just like Spinoza’s and Hegel’s before him and Derrida’s, Deleuze’s and 
Foucault’s after him, the seizing upon impressions and affects, the wrestling to 
overcome them of course, but most of all to acknowledge them and their importance 
in the first place—that is why the appearance in the actor’s play is at least just 
as important as observations of the solar system.  

Nietzsche’s logical method means to not wrongly materialise “cause” and 
“effect”; to “naturalise thinking” according to “the prevailing mechanical 
doltishness which makes the cause press and push until it “effects” its end”, 
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instead “one should use “cause” and “effect” only as pure conceptions, that is to 
say, as conventional fictions for the purpose of designation and mutual 
understanding,—not for explanation” (Nietzsche 1997/1886, 21, p. 15). It is us 
who have “devised cause, sequence, reciprocity, relativity, constraint, number, 
law, freedom, motive, and purpose; and when we interpret the intermix this 
symbol-world, as “being-in-itself,” with things, we act once more as we have 
always acted—mythologically” (ibid). The world has a “necessary” and 
“calculable” course, not because laws obtain in it, but because they are lacking. 
Here truth does not copy the objectivity of things, but rather, the types of 
human mentality that are revealed in every particular view of all things (Simmel 
1965, p. 297). Simmel provides a similar view, in his first chapter “On the 
Nature of Philosophy” in his book “Hauptprobleme der Philosophie”: in Simmel, 
1965, pp. 294). 

According to Simmel, world views depend most of all on the personality 
holding that view. Although the image of the whole seems to imply the purest 
objectivity detached from us, it all the same reflects the peculiarity of its 
possessor more than the objective image of any particularly thing. “If art is, as 
it is said to be, an image of the world seen through a temperament, then 
philosophy is a temperament seen through the image of the world”. However, 
what is remarkable is that this particularity does not produce a multiplicity of 
philosophies. The particular world view does not refer to that which in every 
man is simply different from every other (DNA for example), because there are 
not so many world views as there are men philosophizing, the number of 
fundamental philosophical themes that determine the world is very limited. The 
same theme turns up again and again. “They divide, unite, appear in different 
shadings and in changing guises, but their number increases very slowly 
indeed”. We have, for example, the Heraclitian position, and the Nietzschean 
tradition, as distinct from the Parmedian and Cartesian position. The small 
number of distinct philosophical reactions to the world and to life shows that 
although the reactions are determined by the personal moment and by their 
“subjectivity”, the determination is not arbitrary, the result of a submission to 
the vacillations of subjective moods, or even of the singularity of an individual 
psyche. “Here a mental category becomes operative which is deep-rooted and 
not easily described by traditional concepts”. It is, according to Simmel, on the 
one hand completely erroneous to look for the source of knowledge in the 
personal act of its creator, for what one usually call personal temperament and 
environment is precisely that which the researcher has in common with 
countless others, and cannot therefore explain the created knowledge that has 
come to be absolutely within him alone and in no one else. On the contrary, 
the only personal aspect of the creative in man is his work, “or rather, the 
process which pertains to his work alone and does not and cannot pertain to 
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anything else”. But the uniqueness in the individual is not a sufficient basis for 
his creation, for in that case his creation could not be objectively understood, 
or enter into countless interpersonal relationships. The mental factor which 
reacts to existence is therefore not the immediate individuality, while on the 
other hand; neither logical concatenations nor factual knowledge and its 
methods determine the origin of knowledge.  

There is, according to Nietzsche, no solid “being” behind doing, effecting, 
becoming. The autonomous solid “doer” is rather a fiction added to the 
deed/action afterwards, and it is the deed that is important. When the human 
being personalizes things in nature by giving insects or trees souls, the popular 
mind doubles the deed/action (verb). When the human mind sees the 
lightening flash, it posits the same event first as cause and then a second time as 
its effect; it is the deed of a deed. And scientists do no better, according to 
Nietzsche, when they say that “the force moves”, “force causes”, and the like. 
So, despite of its coolness, “its freedom from emotion notwithstanding, our 
entire science still lies under the misleading influence of language and has not 
disposed of that little changeling, as is the Kantian “thing-in-itself” […]” 
(Nietzsche 1989/1887, 1: 13, p. 45). Knowledge must originate from “a third” 
something in man: 
 
 

There must therefore be a third something in man, beyond this individual 
subjectivity and the logical, objective thinking which is universally convincing. 
And this third something must be the soil in which philosophy takes root. 
Indeed, the existence of philosophy demand as its presupposition that there be 
such a third thing. To use an approximate characterization, this third level in us 
might be designated the typical mentality. For type is the kind of structure 
which neither coincides with particular, real individuality nor represents an 
objectivity beyond men and their lives. It is a fact that mental energies are 
manifest in us, the activity-contents of which are not of an individual and 
subjective nature, although this does not make them copies of something 
objective which confronts the subject (Simmel 1965, p 296). 

 
 

It is hard to say that the human being is completely autonomous, that 
there is a “solid subject”, when thoughts “come and go as they wish”, but an 
absence of a completely solid subject does not mean that there is no soul: 

 
 
Let it be permitted to designate by this expression the belief which regards the 
soul as something indestructible, eternal, indivisible, as a monad, as an atomon: 
this belief ought to be expelled from science! Between ourselves, it is not at all 
necessary to get rid of “the soul” thereby, and thus renounce one of the oldest 
and most venerated hypothesis – as happens frequently to the clumsiness of 
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naturalists, who can hardly touch on the soul without immediately losing it. But 
the way is open for new acceptations and refinements of the soul-hypothesis; 
and such conceptions as “mortal soul,” and “soul of subjective multiplicity,” 
and “soul as social structure of the instincts and passions,” want henceforth to 
have legitimate rights in science (1997/1886, 12, p. 9). 
 
 
The “soul of subjective multiplicity and social structure” shows itself as a “mode 

of existence”. Presuppositions and evaluations are grounded in highly personal 
values, but the “personal values” are actually not “personal values” in essence, 
rather, they are “ways of being, modes of existence of those who judge and 
evaluate, serving as principles for the values of which they judge” (Deleuze, 
1983, p. 1). And these modes of existence do not depend so much on the 
subjective choice, like the choice of making our life style into our identity by 
purchasing the “right gear”, as on the lively forces driving us from within and 
confronting us from the outside (unspecified desires): the universal flux of life, 
and the more or less blind will to power (over ourselves). 

Instead of a rational and purely intellectual thought as the ground for 
action, Nietzsche too places desire as the ground (force) of action and of the 
phenomena. 

 
 
Supposing that nothing else is “given” as real but our world of desires and 
passions, that we cannot sink or rise to any other “reality” but just that of our 
impulses—for thinking is only a relation of these impulses to one other—are 
we not permitted to make the attempt and to ask the question whether this 
which is “given” does not suffice, by means of our counterparts, for the 
understanding even of the so-called mechanical (or “material”) world? I do not 
mean as an illusion, a “semblance,” a “representation” (in the Berkeleyan and 
Schopenhauerian sense), but as possessing the same degree of reality as our 
emotions themselves—as a more primitive form of the world of emotions, in 
which everything still lies locked in a mighty unity, which afterwards branches 
off and develops itself in organic processes (naturally also, refines and 
debilitates)—as a kind of instinctive life in which all organic functions, 
including self-regulation, assimilation, nutrition, secretion, and change of 
matter, are still synthetically united with one another—as primary form of life?—
In the end, it is not only permitted to make this attempt, it is commanded by 
the conscience of logical method (BGE, 36 1886/1997, p. 27). 
 
 
It is as I see it, impossible establish and define the ultimate ground for 

various human actions and thoughts, and this is, as I see it, not even necessary, 
it is enough to establish that there is desire at the heart of though and of action, 
which is always open to, and grounds for, reflection, struggling, interpretation, 
ethics, and which I argue, must not be omitted from the “scientific discussion”.   

157



 157

Theoretical framework: the Game Rule 
 

Either necessary work OR amusing gamble 
 
Most people can see that the financial markets share certain characteristics 

with game. Like gambling, the focus and activities concern estimations about 
probable future outcomes and wagering for money in a never ending “game”. 
The markets are sometimes referred to as casinos and the like (Crump 1874; 
Keynes 1964; Burk 1988; Löfmarck 1988; Lewis 1989; McGoun 1997). The 
American Bar Association (quoted in Löfmarck 1988, p. 29) expresses the 
American attitude towards insider trading as following: 

 
 
In our society, we traditionally abhor those who refuse to play by the rules, that 
is, the cheaters and the sneaks. The spitball pitcher or card shark with an ace 
up his sleeve, may win the game but not our respect. And if we know such a 
person is in the game, chances are that we won’t play. 
 
 
Moreover, the ambiguity between credit practices and gambling is a 

“recurrent historical debate that has shaped the laws and institutions of modern 
finance” (De Goede 2005, p. 48; cf. Bay 1998). But although many see the 
likeness, not many economic researchers, if any, takes this thought and its 
consequences all the way. Even if the stock market is similar to a game, it is in 
practice seen as serious and necessary work (cf. Burk 1988; Abolafia 1996; 
Brockway 2001). The general underlying ideology and image of the economy is 
that it concerns serious cooperative and competitive work in order to satisfy 
real needs (Brockway 2001). ‘Work’ is seen as a natural and hard practice for 
which humans are forced to earn an occupation as opposed to the various 
amusing activities we engage in for sheer pleasure. Whereas financial traders are 
seen as bearers of natural business risk, gamblers are accused on enjoying the 
perverted and unnatural creation of chance events, both depend on 
uncertainties, but whereas “gambling consists in playing money on artificially 
created risks of some fortuitous event, speculation consists in assuming the 
inevitable economic risks of changes in value” (De Goede 2005, p. 82). It is 
believed to be either work or a game of play, not both.  

The Greek word for ‘work’ is ‘ergon’, which comes from ‘erdein’, 
‘rehezein’; to do, make sacrifice.81  The word ‘work’ is also connected to ‘task’, 
‘duty’ and ‘means of livelihood’. Although the exchangeability is what makes an 
object into an economic object and which is also the originator of economic 
                                                 
81 Webster’s Third New International Dictionary Unabridged 1993, p. 2634. 
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exchange values, there would be no economic system if all necessities of life could 
be obtained without sacrifice (Simmel 2001/1907). The very foundation of an 
economic activity, its most essential economic characteristic, is therefore not 
the exchange, interaction, or cooperation, but the ‘sacrifice’ that each individual 
must do in order to obtain an object or to survive; it “makes no difference 
whether the sacrifice is accomplished by transferring a value to another person 
through inter-individual exchange, or by balancing the efforts and gains within 
the individual’s own sphere of interest. […] if every desire could be satisfied 
completely without a struggle, the economic exchange of values would never 
have developed […]” (Simmel 2001/1907, p. 89). In other words, it does not 
matter if I am isolated on an island like Robinson Crusoe or working as a 
financial trader, it is the sacrifice (in the form of enforced work) that first of all 
makes the activity into an economic activity. That is why the work foremost 
must be an enforcement and not only a pleasure. 

Work is seen as a part of the “ordinary world”, the “real” and “serious” 
world, as opposed to play, and from this perspective, life becomes “dramatized 
as a conflict between duty and freedom, law and desire, society and individual, or a 
‘reality principle’ and ‘pleasure principle’” (Goodchild 1996, p. 181, italics added). At 
this level, the economy is seen as “only” serious while the affective dimension 
is eliminated from work (ibid). ‘Seriousness’ is “defined as”  ‘non-play’ 
(Huizinga 2004/1938, p. 61). And from this perspective, any economic activity 
is implicitly seen and treated as a mere response to the organic force that is 
“out there” created naturally by the law of Nature and/or God regardless of us 
and enforced upon us independent of ourselves (Callon 1998; Brockway 2001). This 
is what makes it “necessary” for us to handle and participate in the economy; 
we have no choice but to engage in our mutual survival. 

Games, on the other hand, are seen as products of man made rules 
(Baudrillard 1990; Caillois 1958/2003; Brockway 2001). Games are, in other 
words, seen as being dependent only on our own mind and free will, as 
opposed to our bodily survival. Game and gambling, usually defined as zero-sum 
game, is therefore seen as a pure self-interested act for the sake of ones own 
amusement, in the case money is involved—of existent wealth, otherwise of 
prestige and status; they are always consisting of one or more winners and 
losers. The economy, on the contrary, is believed to produce something extra 
and something new which makes everybody the winner. This added extra is called 
“the social product” (Neumann and Morgenstern 1953), “positive externalities” 
(Bonde SOU 2003: 22) or simply, “economic growth” and “prosperity” 
(Brockway 2001). 

The distinction between necessary work and amusing gaming is taken for 
granted and pervades all economical thinking as well as our world view. 
Economic actions in general and the financial markets in particular “must” be 
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associated with work, not games of play. The word ‘work’ is in fact “contrasted 
with play” 82. It represents a seemingly ontological distinction that is to say, it is an 
assumed real difference; real as in created by the forces of nature and/or God, 
as real as a material rock! This distinction is the most powerful tool for 
legitimizing our actions since it concerns the reason why we are doing 
something and whether or not we are forced to do it by nature and our own 
survival, or simply choose to do it because it pleases us (cf. De Goede 2005). 

There are of course exceptions far outside the economic mainstream 
research field. Huizinga (1938/2004), Caillois (1958/2001), McGoun (1997) 
and Bay (1998) place ‘play’ or ‘game’ within the economy, and all four places the 
stock exchange trading/speculation/gambling within the sphere of games of 
play. Their differences can be observed in how they define and most of all 
demarcate play, that is to say, whether or not they, demarcate play from work at 
all.83 Huizinga makes the most distinct demarcation. He does not place game 
where there is any kind of material gain (at the cost of another) within the original 
playful sphere of games of play (c.f. Caillois 1958/2003). Play is, according to 
Huizinga, something we share with all life forms, with bacteria, with insects, 
with mammals etc. and is therefore something which exists before and independent 
of human culture; play is according to him, the origin of our life and of our 
culture. However, now, in our commercial culture, Huzinga claims, the non-
instrumental original play has become corrupted and denigrated. The traditional 
distinction between ‘work’ and ‘play’ are blurred since work today has become 
a games of play when much of what we call work today it is not really based 
merely on natural needs, in the same time as non-instrumental play becomes 
professional instrumental work (sports). 

Bay (1998) can be said to represent the other side of the “non-rational 
game pole”. He too places playful movement at the origin(s) of life, but for him 
there is no essential distinction between work and play since life itself most of all 
is a play of forces of powerful (Nietzschean and Deleuzean) desire, the 
economy is, consequently, highly influenced by, even pervaded by, the playful 
“Heraclitiean” movement of life itself, and is therefore also best understood in 
terms of the play and incessant movement between that which is real as in 
actual and that which is imaginary/virtual, that which is still only possible; yet 
to come, what Bay calls ‘gamenemics’. We are according to Bay living in “two 
parallel dimensions” since that which is not just yet, but very possible, is always 
present. We are living with that which is actual and real and thus understandable 
but in the same time waiting for that which is to come, one foot in the known 
                                                 
82 Webster’s Third New International Dictionary Unabridged 1993, p. 2634. 
83 Morgenstern and Von Neumann (1953) view the economy as a games of play as well, but a very 
rational behaviourist game. Since they belong to another scientific tradition (rational behaviourist) as 
opposed to the Nietzschean, I will not discuss them here, but will get back to them later on.  
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reality and one in the unknown. The essence of economy is from this 
perspective therefore best described as a never ending movement; “unstable 
and ceaselessly changing effect of successive processes of complexification; a 
game that is constantly changing and repeatedly shifting” (Bay 1992, p. 17, 18). 
McGoun too, claims that “the real economy is itself a game” (1997 p. 116).  

Games are clearly more than just parlour game intended to amuse us and to 
“kill” some spare time after work. The “late” Wittgenstein saw and discussed the 
associative ability to learn and create language in terms of a game. The way in 
which children learn their mother tongue and private language are by him 
defined as “language game” (Wittgenstein 1992/1953, p. 14). And just like the 
rules of a game, the rules for the use of ordinary language are neither 
universally “right” nor “wrong”, neither “true” nor “false”, they are useful only for 
the particular application in which we apply them. This is so also in the case of the 
insider regulation, which aims to ban trade based on asymmetric information. 
The members of any community, farmers, financial actors, politicians, for 
example, form ways of speaking that serve their need as a group, and these 
constitute the language-game which they utilize. Even the fundamental truths 
of arithmetic, the “late” Wittgenstein supposed, are foremost relatively stable 
ways of playing a particular language-game. 

None of these researchers (Bay, McGoun and Wittgenstein) make any real 
ontological distinctions between work and the desiring forces of games of play. 
But I do, at least to start with. This is because it is not the absence of law that is 
the opposite of the law; it is the game rule, which belong to the restricted sphere 
of games of play. Before we get to the game rule we must take a closer look at 
the fairness rationale behind the insider regulation. This is because the fairness 
rational of the insider regulation has very little to do with actual individuals, this is 
something which it shares with the game rule, as opposed to the law.  

 
 

 
Problematic fairness rationale 

 
As stated in the beginning, the legal scholars and practitioners usually see 

‘justice’ as well as ‘equality’ and ‘fairness’ as unquestionable ends in themselves, 
and have therefore argued that insider trading is immoral per se on the basis that 
it is unfair (cf. Manne 1970; Hu and Noe 1997; Bainbridge 2001). But what is 
wanted is rather “equal access to information” and thereby “equal 
opportunities to get information to make profitable stock exchange affairs”, in 
other words, symmetric information (cf. Hu and Noe 1997). The question is, on 
which basis? What kind of “fairness” is inherent in this argument? Other moral 
grounds for the insider regulation are ‘investor protection’ and ‘trust’ or ‘confidence’ 
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(Bainbridge 2001). But according to Löfmarck (1988), the real ground is rather 
‘fair play’, as expressed by the American Bar association: “Who would gamble in 
a casino if he knew in advance that the roulette wheel was fixed, or the dice 
loaded”. Let us look a little closer at the moral grounds of “fair play”.  

‘Fair play’ is considered as one aspect of ‘fairness’, and consists of 
‘impartiality’, ‘consistence’, ‘no cheating’ and ‘honesty’, in short, that all persons 
are treated equally; something which on one level can be called ‘simple 
equality’84 (Lindensjö 2004, p. 24). “Simple equality” expresses the ideal that all 
citizens shall have equal living conditions (ibid), but how is it to be attained? 
“Equal living conditions” is a very tricky question. Some writers, for example, 
Marx have argued for unequal allocation of resources via transference of means in 
order to compensate for individual characters, incapability, as well as different 
needs and family background (Lindensjö 2004). Economists, on the other 
hand, have traditionally been very suspicious of economic regulations and the 
“fairness concepts”. The traditional economic view is sceptical towards the 
authority’s regulation of the economy; the authorities should according to 
some, strictly speaking, “restrict its interference to the fight against illiteracy” 
((Marshall in) Guillet de Monthoux 1989). However, wherever you go for 
answers about traditional fairness grounds, the traditional theories about law 
and economics has always concerned individuals (and morality).   

Today’s economic theories are built on the moral maxim of utilitarianism. 
The fundamental utilitarian principle is the somewhat abstract goal to strive for 
the largest possible happiness to the largest possible amount of people 
(Lindensjö 2004). Utilitarianism demands of us that we should count everybody 
as one, and nobody as more than one, in other words, that we should not make 
differences among people, not even between our family and strangers if an 
alternative action would create more of the total happiness. Today’s economists 
usually see “fairness” as a consequence of freedom, as in free trade, which is 
believed to enhance competition and lower the price of the products and thus 
give us the “fair price”. In the case of markets, fairness also concerns efficient 
allocation of resources or income among the large number of individuals. 
‘Investor interests’ are according to the economist best looked after by 
“sufficient competition between the traders, broker and other market 
participants” (Niemeyer FI 2001: 8, p. 28). Since each individual is substitutable 
for the other, the economists will ask how all the shareholders as a group are 
affected financially by the insider trading, and whether or not this practice 
results in an efficient financial market and thus an efficient allocation of 
resources. To be counted as one but not as more than one is the only right 

                                                 
84 Enkel rättvisa 
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utilitarianism has to offer, and this makes people, according to Lindensjö 
substitutable for any other (Lindensjö 2004 p. 93). As Manne describes it: 

 
 
Economists tend to view any controversy as reflecting a platonic, ideal conflict. 
The question for an economist is rarely one of mutual fairness of a transaction 
between individual parties. He is not a specialist in matters of individual 
morality. Fairness ordinarily connotes to economists the propriety of allocation 
of resources or income among large, distinguishable bodies or groups of 
individuals. To the economist individuals are a fungible commodity, each 
substitutable for another (Manne 1966, p. 3). 
 
 
‘Fairness’ is according to utilitarianism dependent on subjective values and 

must therefore always be debated. Fairness is for a utilitarian liberal economist 
therefore also connected to the consequence or effect, as opposed to being valuable 
in itself, but it does not mean that the individual aspect is scarified all together.  

Maximal happiness is achieved by stimulating peoples’ possibilities to 
pursue their own wishes, and as long as they do no harm to others, they should 
be able to do so. Thus, in a civilized society, the only legitimate reason for 
authoritative power and legal action directed against somebody’s subjective will 
is, according to J. S. Mill, to prevent somebody from harming another 
(Lindensjö 2004, p. 73). Moreover, whoever judges somebody else’s action as immoral, 
should be able to show that somebody else has been made worse off by that action, and also 
who that “injured” somebody is (Lindensjö 2004, p. 81). This means that there must 
be individual victims involved in the crime. It is therefore not hard to 
understand the economist’s questioning of the insider regulation; insider 
trading hurts no specific human being of flesh and blood, there are no specific 
victims.  

Economic theories are also based on more liberal ideas that may seem 
contrary to the ideas of utilitarianism; the liberal ideas concern the specific 
rights of the individual. Liberal thinkers have criticised the utilitarian ideas for 
neglecting the uniqueness and autonomy of the individual (Lindensjö 2004, p. 148). 
Human rights are derived from the idea about freedom in mutual relationships 
between people in which the fundamental right of the individual is the 
ownership of oneself; in a Kantian/Aristotelian spirit—to not be used as means 
but to be seen as a goal in our own right and with the right to make our own 
decisions according to our own morals as long as we do not hurt anybody else 
in doing so (Lindensjö 2004, p. 150). The foundational principle of the liberal is 
a good life chosen from within oneself. The self ownership gives us freedom from 
interference, and it is our fair right to claim and work a piece of property (Guillet 
de Monthoux 1989; Lindensjö 2004). The economic morality is also built upon 
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the idea of the (Aristotelian) mean life as opposed to excess and on Smith’s 
famous “invisible hand” as opposed to the visible governmental hand by which 
means freedom from unproductive authoritative involvement and taxes (Guillet 
de Monthoux 1989; Brockway 2001; Lindensjö 2004). Now let us look a little 
closer on the fairness arguments with respect to the insider regulation.  

The fairness argument with respect to the insider regulation involves equal 
opportunities, (to new financial information) rather than (Marx’s) equal living 
conditions. “Equal opportunities” in a more “general” sense is according to 
Lindensjö (2004) called ‘egalitarian fairness’. This ‘fairness ground’ proclaims 
that nobody should have privileges due to a favourable social background, in so 
far as all privileged positions should be open to all so that everybody with the 
same ambition and skill has the same chance of reaching them in the same time 
as the rewards are distributed according to qualification after fair competition 
(Lindensjö 2004).  

 
 
Two individuals have the same opportunities if they are subjects to the same 
rules, stood against the same obstacles, for example, are given the same 
education and – after a fair competition – are accepted according to the same 
criterion (Rae quoted in Lindensjö 2004, p. 45). 
 
 
This could be a reasonable theoretical ground for the “equal access to 

information” rationale with respect to the insider regulation. However, “equal 
access to information” can also be understood with the help of the fairness 
rational called ‘meritocracy’. ‘Meritocracy’ is a social order where the power lies 
with those who have shown high intelligence via a qualification in a 
comprehensive educational system. The idea is that we get the position that we 
deserve. An effective system requires that competent individuals are recruited 
from the lower classes while the not so competent individuals from the higher 
classes are pushed down: “The order expresses, on the one hand, a radical ideal, 
equality in chances, not only formally but also in practice; and on the hand, a 
hierarchy that legitimizes inequality” (Lindensjö 2004, p. 48, my translation). 
Unequal trading conditions are accepted if the inequality depends on skill, 
cleverness and on how much time you scarify on the assessment of the 
companies. This seems more suitable to describe the fairness rationale with 
respect to the insider regulation. However, the “meritocracy fairness” is not 
regarded as real equality on the basis that individuals have different 
opportunities depending on different family and social background and genes. 
Rawls argued that “equal opportunities” to get the privileged positions in 
society could not be achieved only with the help of formally established 
principles, principles valid in theory; real equality demands that all have the same 
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privileged family back ground (Lindensjö 2004 p. 46).  So, how real is the 
insider trading fairness argument, what does it mean? How much “hard core 
substance” is there? 

An interview with a prosecutor at the EBM85, reveals a fairness rationale 
where a skilful analyst and a pensioned housewife is seen to have equal 
opportunities as long as there is no inside information. I asked how the 
prosecutor viewed the possibilities of actually attaining “equal trading 
opportunities”:86  

 
 
Ulrika: “At the previous interview, you all said that the purpose of this 
regulation is that all investors should have equal opportunities when trading in 
securities because this is important with respect to the trust in the financial 
markets. I wonder if it is possible for all to trade on the same opportunities, do 
you think it is possible?” 

 
Prosecutor: “No, I guess equal opportunities are far from possible; on the 
contrary, there are many different conditions on these markets but this 
depends on how much you know about the market. A skilful analyst will of 
course make business in his way, whereas a pensioned housewife who wants to 
risk her money has her special chances.”87 

 
Ulrika: “But can everybody get equal access to information? Is that possible?” 88 

 
Prosecutor: “Yes, when it comes to the kind of information that it is legal to 
trade on; that information which is accessible for all; the public media and 
public knowledge of the different companies. But the condition in society is 
that some is cleverer than others. So, I repress the thoughts of (tänker bort) the 
inside information, since in those cases, we have conditions that are illegal—
conditions that twist (snedvrider) the market, but generally, there are of course 
dissimilar trading conditions.” 89 

                                                 
85 Ekobrottsmyndigheten  
86 Remember, the interview is not to be seen as a solid evidence of the unified Truth; it is to be seen 
as a reasonable example which forms one of many “circumstantial evidences” and thus one of many 
parts of my thesis (that the insider regulation is aimed to stimulate speculation rather than fair trading 
conditions).  
87 P: Nej det är väl långt ifrån möjligt, det är väl snarare så att det är oerhört många olika villkor på 
marknaden, det beror väl på hur mycket man kan om marknaden. En skicklig börsanalytiker gör ju 
sina affärer naturligtvis och en pensionerad hemmafru t.ex. som vill vara ute och äventyra sina pengar 
har ju sina förutsättningar.  
88 U: Men kan alla få samma information då? Är det möjligt att alla kan få tillgång till samma 
information? 
89 P: Ja, den information som är tillåten att handla på, den är väl öppen för all, allmän media, och 
allmän kunskap om de olika bolagen. Men sådan är ju förutsättningen när det gäller allt i samhället, 
att vissa är duktigare än andra. Så då tänker jag bort insiderinformation för då har vi olika villkor som 
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Ulrika: “I was thinking of acquisitions via “secret agents”. I mean even though 
insider trading is unlawful, is it really possible to stop unlawful insider trade?” 
 
Prosecutor: “To stop insider from trading on the whole?” 
 
Ulrika: “Yes, they can always trade via secret buyers. 
 
Prosecutor: “Yes, that is always possible, and it probably happens now”. 
 
Ulrika: “But how are we going to stop the unlawful insider trade, is it really 
possible in practice? 
 
Prosecutor: “It is probably not 100% possible. It is probably the same as in all 
other kinds of criminal offences that it exists in the dark. And I suppose it is 
only via the supervision systems of the bourse and of FI that you can detect 
unnatural trade. They do what they can in detecting unlawful insider trading, 
but I have understood that they are far from finding the insiders only because 
they have found the existence of unnatural trade. Most often they do not know 
what it is that has caused the unnatural trade. It can be foreign foundations or 
companies; anything that they cannot look in to, and there can of course be 
insiders that are hiding there.” 

 
 

The reasoning is that since the conditions in society are that some is 
cleverer than others, dissimilar trading conditions are accepted as long as the 
dissimilarity is not due to inside information.90 Notice that the prosecutor 
upholds his view of equal conditions by “pretending” that inside information 
does not exist on the market; by repressing the existence of illegal insider trading. 
This is important, because if insider trading does exist; the fairness argument 
“equal opportunities” is no more than an ideal, an image.  

Fairness and moral is of course nothing neutral and objective, something 
that is independent from ourselves; there are no objective grounds, only 
different perspectives based on more of less subjective intuitions and feelings, 
if you like, “manifestations of the human spirit” (Lindensjö 2004, p. 13). Some 
people base their intuitive feelings of fairness on social justice; some argue that 
fairness is to get on the basis of your needs others on the basis of your virtues, 
other still, on the basis of your contributions to the society, or on the basis of 

                                                                                                                                                  
inte är tillåtna då, som man inte vill ha eftersom det snedvrider marknaden, men rent allmänt sett så 
är det naturligtvis olika villkor.  
90 I believe that the view expressed by this prosecutor is shared by, if not all, many prosecutors. Thus, 
this prosecutor gets to represent the other prosecutors, in the picture that I am painting, but again, it 
is not to be seen as an “evident fact” on its own, rather as a clue, a circumstantial evidence. This is so also 
with respect to the upcoming interviews that I will present.  
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free trade. Some writers say bluntly that your rights depend on your intangible 
although real power or force (Spinoza and Nietzsche). 

The prosecutor is not alone in “pretending” that inside information exist, 
as we will see further on, the economic researcher Keenan is doing the same 
thing in his analysis of market efficiency and argument for an insider regulation. 
For now, it is worthy to remember Nietzsche’s observation that we often see 
what we want to see, rather than what really is. Now, it is high time to look at the 
theories with respect to the game rule as opposed to the law.  
 
 
 

The game rule – an abstract turn 
 

“Ordinarily we live within the realm of the Law, even when fantasizing its 
abolition. Beyond the law we see only its transgression or the lifting of a 
prohibition. For the discourse of law and interdiction determines the inverse 
discourse of transgression and liberation. However, it is not the absence of the 
law that is opposed to the law, but, the Rule” (Baudrillard 1990, p. 131). This is 
because whereas the discourse of law determines the transgression and 
liberation and therefore determines the content on both sides, both the “good” 
and the “evil” side, the game rule involves no morals at all. The game rule is not 
part of the so called real world, but is immanent within a restricted system which it 
totally rules.  

The world of Law involves limitations, prohibitions and decrees 
connected to the material, physical world and to individuals. In order to establish 
equality before law and to judge, we must all be separated and individuated. Law 
and morals concern individuals. The Law describes a universal system of meaning 
and value and aims at objective recognition (Baudrillard 1990, p. 134). This is 
because the law is part of the (real) world of representations and is an object of 
deciphering and interpretations. We must be able to understand a law since it 
deals with the life of real human beings, with the problem of restricting their 
bodily freedom to walk outside or around the world. The law must seem 
reasonable and fair according to some kind of a higher order (regardless of 
where the “higher standard” comes from). However, since the law is text that 
establishes equality as an abstract principle; all are equal before the law (only) in 
principle (Baudrillard 1990). Although law today often is abstract in so far as it 
concerns internalisation of moral values, guilt, the shame of being publicly 
exposed, rather than physical torture—as well as with imageries (belief) of being 
supervised, regardless of whether or not we actually are watched by a physical 
body in the form of a real prison guard (Nietzsche GM, 1989; Foucault 
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1975/1991)—its origin is as we have seen physical and emotional (revenge).  
Material debt could result in a chopped off hand. 

The origin(s) of the game rule, on the other hand, is always abstract. The 
89games of play do not start by a forced on real injury, by enforced physical and 
bodily pain from a criminal deed; a games of play is completely voluntary, or 
else it is not play. It is the formal game rules as such which “creates” the whole 
sphere of the game, and this means that the whole existence of a game stands 
and falls with its abstract rules (Huizinga 1938/2004, p. 21; Brockway 2001). 
The purpose of the game rule is to create the game, an “imaginative world”, the 
game sphere; there is no game without the game rules, and the purposive rule is 
therefore the same as the origin of the game. If the game rule is changed, you play 
another game (Brockway 2001). The law, on the other hand, does not create 
the whole world, the existence of the world is not dependent on laws created 
by humans. Nature exists without human laws created to regulate human 
relations and behaviour.  

The Rule concerns cycles; the recurrence of conventional procedures 
(such as the recurring stock market bubbles and subsequent crashes), while the 
Law is based on an irreversible continuity,  and the endless, reversible cycle of 
the Rule is opposed to the linear, finalized progression of the Law (Caillois 
1958/200; Baudrillard 1990). And when it comes to law, the purpose of law and 
the origin of law are very likely to be two separate things: 

 
 
The “purpose of law” is absolutely the last thing to employ in the history of the 
origin of law, in fact: the cause of the origin of a thing and its eventual utility, 
its actual employment and place in a system of purposes, lie worlds apart; 
whatever exists, [within the realm of law], having somehow come into being, is 
again and again reinterpreted to new ends, taken over, transformed, and 
redirected by some power superior to it; all events in the organic world are a 
subduing, a becoming master, and all subduing and becoming master involves a 
fresh interpretation, an adaptation through which any previous “meaning” and 
“purpose” are necessarily obscured or even obliterated (Nietzsche 1989/1887, 
2: 12, p. 77). 
 
 
Moral Justice is infinite, incalculable, rebellious to rule and foreign to 

symmetry precisely because it is incalculable, that it requires us to calculate: “Not 
only must we calculate, negotiate the relation between the calculable and the 
incalculable, but we must take it as far as possible, beyond the place we find 
ourselves and beyond the already identifiable zones […]” (Derrida 1992, p. 28). 
“If the act simply consists of applying a rule, of enacting a program or effecting 
a calculation, we might say that it is legal, that it conforms to law, and perhaps, 
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by metaphor, that it is just, but we would be wrong to say that the decision was 
just” (Derrida 1992, p. 23).  

By contrast, applying a rule has nothing to do with ‘justice’. Our 
perception of the rule has nothing to do with interpretation and belief 
(Wittgenstein 1992/1952, p. 96). Wittgenstein said: “It seems to me, I would 
say, that when I follow the rule, I do not choose. I follow it blindly” 
(1992/1953, p. 101, my translation). To follow a rule is praxis, while to believe 
that you are following the rule, is to not follow the rule since the rule has no 
meaning (ibid, p. 102); it must be self-evident (ibid, p. 103).  

The Rule is immanent to a restricted system, within which it is immutable 
and which it describes without transcending into other 
areas/territories/realities (cf. Huizinga 1938/2004; Caillois 1958/2001). Signs 
do not have the same status in the one world as in the other. The game is 
neither ethical nor psychological; the Rule involves obligations only within the 
sphere of the game. This fits in the description of the insider regulation, since in a 
competitive economic setting, asymmetric information is not regarded a 
problem worthy of a specific law in other markets. The Rule’s signs are 
disconnected from meaning, which is why we usually follow the Rule without 
thinking further on its meaning (who questions the rules of a parlour game?). 
While the law is based on meaningful codes of the reality, the Rule is based on an 
immanent sequence of arbitrary signs. This could be why the insider regulation is 
hard to understand for an economist. Since the Rule has no psychological or 
any other metaphysical ground, it is not based on convictions, belief, opinions 
or standpoints; the only thing you can do is observe it. In fact, we follow the 
Rule without standpoints or thoughts about whether it is morally right or not, 
we affirm the fascination in the conventional signs and the groundless Rules. 
“Hence their immorality: to proceed without [the necessity of] believing in it” 
(Baudrillard 1990, p. 133). The passion of a game comes from the Rules and 
the force comes from the ceremonies. The world of the Rule reminds perhaps 
most of the ritualistic world of a “primitive” culture (Baudrillard 1990). 

The Rule creates the game and is immanent in the game’s sphere or 
territory, but is not internalized by the subjects (Baudrillard 1990). The Rule has no 
subject; it has no interest in individuals, which is why its form of utterance is of 
little consequence. The game players are not like the legal subjects separated or 
individualised in a real moralistic meaning, the players are not made to feel 
solidarity with each other, but are institutionalized in a dualistic relation 
(Baudrillard 1990). The players are tied to each other, but their parity entails an 
obligation that does not need to be conceptualized or interiorized. They are not 
solidary since solidarity presupposes a formal concept of the social, for example, 
the moral ideal of a group that is competing (Baudrillard 1990). The Rule has 
no need of a formal structure or superstructure – whether moral or 
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psychological – to function. The complex laws of ordinary life are replaced by the 
precise, although arbitrary, unexceptionable rule, which must be accepted as such, 
and that govern the correct playing of the game.  

The lawbreaker breaks his pledge to the whole society (Nietzsche 
1989/1887, 2: 9, p. 71). Because the Law establishes a line between ‘good’ and 
‘evil’, it can and must be transgressed, by contrast, it makes no sense to 
transgress a game’s Rules; within a cycle’s recurrence there is no line one can 
jump, instead, one simply leaves the game (Caillois 1958/2004; Baudrillard 
1990). The game rules exist only when shared, while the Law floats above 
scattered individuals (Baudrillard 1990). There is no fight with respect to 
whether or not a rule is followed or not. There are no physical encounters 
(Wittgenstein 1992/1953, p. 104). Precisely because rules are arbitrary and 
ungrounded, because they have no referents, they do not require a consensus, 
nor any collective will or truth. They exist, that’s all. 

The order is incommensurable to the necessary order in the real world. 
The fact that it is impossible to leave the game (from within) and still 
participate explains the passion and is also that which separates it from reality. 
Whereas a law breaker is seen as a serious risk to our societies, cheaters do no 
damage to the game, because they pretend to respect the rules; the only one that 
damages the game is the one who refuses to play. 

 
 
If the cheat violates the rules, he at least pretends to respect them. He does not 
discuss them: he takes advantage of the other player’s loyalty to the rules. From 
this point of view, one must agree with the writers who have stressed the fact 
that the cheat’s dishonesty does not destroy the game. The game is ruined by 
the nihilist who denounces the rules as absurd and conventional, who refuses 
to play because the game is meaningless. His arguments are irrefutable. The 
game has no other but an intrinsic meaning, and that is why its rules are 
imperative and absolute, beyond discussion Caillois (2001/1958, p. 7). 
 
 
The logic of the game is according to Baudrillard (1990): 
 

• Total parity amongst the players within the space created by the 
Rule: this is the “level”. 

• Beyond the Rule, the foreclosing of the rest of the world: this is the 
barrier. 
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According to Huizinga (2004/1938): 
 

(1) Play is completely voluntary, or else it is not play. This is compatible 
with Baudrillard’s observation that the rule exists only when shared 
by all. 

(2) Play is outside the ordinary or real life; what we do when we 
withdraw from ordinary life (the foreclosing of the rest of the 
world). 

(3) Play is isolated from ordinary life by its limitation in time and place 
and by its strict boundaries. (equivalent with Baudrillard’s second 
criteria). 

 
 

Caillois (2003/1958, p. 9-10), accepts all of the above criteria and adds 
some characteristics since he includes the monetary game within the 
sphere of play: 
 

(4) Uncertainty: the course cannot be determined, nor the result 
attained beforehand. 

(5) Unproductive: creating neither goods, nor wealth, nor new elements 
of any kind, except for the exchange of property among the players, 
ending in a situation identical to that prevailing at the beginning of 
the game. 

(6) Governed by rules under conventions that suspends ordinary laws, 
and for the moment establish new legislation, which alone counts. 

(7) Make-believe: as opposed to real life. 
 
 
However, to follow a rule is after all also to obey a command, and we are, 

according to Wittgenstein, drilled to react in a specific way (Wittgenstein 
1992/1953, p. 97). We only follow the rules if they are part of our custom (ibid, 
p. 95). The way Wittgenstein is describing the game rule reminds of the way in 
which Derrida, Deleuze, Montaigne, Bentham and Nietzsche is viewing law 
valid in its own right, not in some “higher good” or “higher truth”. According 
to Deleuze, the law “signifies without designating anything” (Goodchild 1996, 
p. 96). The language of law proclaims abstract borders that is up to the 
individual to find out, and without explaining when the borders are crossed. In 
the early days, debt was created via barbarous cruelty face-to-face, now the 
punishment occurs in advance because that is how the state keeps its strength. 
The law is written first, and nobody knows it until it is executed, in this way, 
people are to be disciplined. The punishment does not concern the body and is 
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no longer interpreted as custom and convention. The punishment is a mental 
concept, an abstraction (Deleuze and Guattari 2001/1977).  

Thus, there are game rules in the real world too; today’s laws resemble 
game rules, especially when it comes to economic regulations. Economic 
phenomena concern mainly the effect of an action rather than intention 
(Brockway 2001). An important distinction between Economics and Law is 
therefore that “the motive or intention is central in law but is insignificant in 
economics” (Brockway 2001, p. 58).  In law, the crime is the beginning (the 
result of the punching fist), and not the end of law’s concern, whereas with 
economics, it is the other way round; economics concern the result. For 
example, monetary authorities “may raise the interest rate with the intention of 
keeping prices down; if the actual consequence is that prices are raised, that is 
what matters, not the intention” (ibid). So, economic phenomena are highly 
related to the game rule, which has little interest in intention, and much interest 
in effect. 

The insider regulation shares many similarities with the descriptions of the 
Game Rule. One similarity is the “absence of” individuals. In the creation of 
the law and the crucial division of “right” and “wrong”, the 
investors/speculators are institutionalized into the dualistic division of 
“insiders” and “outsiders”. But this legal division is not realized in reality, the 
outsiders have “no faces” as they cannot turn up in court as the victim of illegal 
the insider trade; the outsiders cannot directly sue a convicted insider for a loss 
of money due to unequal access to information, thus, there are no individual 
victims of flesh and blood for the illegal insider trading, in the legal process—
other than in our minds: the imagination in the form of the abstract public. 
This is a reason as to why the insider regulation has been hard to comprehend. 
From the perspective of economics and law it is somewhat of a mystery (cf. 
Manne 1966); this is not at least revealed by the large amount of research, as 
Kitch says:  

 
 
It is interesting to speculate as to why insider trading […] have attracted a 
much more intensive and focused academic interest (Kitch 2000, p. 814). 
 

 
The object of the insider regulation is “equal access to information” or 

“asymmetric information” which is the same as Baudrillard’s first criterion 
“total parity amongst the players” (insiders/outsiders) and this is also that 
which separates the financial markets from the rest of the markets, economy 
and world, something which agrees with Baudrillard’s second criterion “a 
foreclosing of the rest of the world”. Moreover, the insider regulation is aimed 
at fulfilling Caillois uncertainty criterion: “the course cannot be determined, nor the 
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result attained beforehand” which is the same as that prices series are random, and this 
is exactly what the insider regulation is meant to achieve, and is also, according 
to financial theory, one of the main economic criteria of an “efficient” financial 
market.91 This “market efficiency” means that a financial market is efficient if 
no investor can beat the market and thus earn abnormal return (over the 
market average) over a longer period of time (which is consistent with the ideal 
about the perfect market).  

Moreover, the game rule “suspends ordinary laws, and for the moment establish 
new legislation, which alone counts” (Cailloise 1958/2003, p. 9), and this is also what 
the insider regulation did as we will soon see in the history of its evolution. The 
ban of an impersonal and non-manipulative insider trading seemed groundless 
and to Manne (1966) and Bainbridge’s (2001) annoyance and bewilderment, it 
came, as we will see, out of “the blue”, out of “nowhere”. The law is today also 
more abstract; the individuals do not seem as important as the society the law 
strives to preserve. Like Nietzsche said, what the law breaker has done to one 
specific person, the direct harm, is a “minor matter”, the lawbreaker is above all 
a breaker of his contract with society (Nietzsche GM 1989/1887, 2: 9, p. 71). 
That it is the society as such that is to be protected rather than the individual is 
exemplified by Emmanuell Korsells words, he said92: “Economic crimes attack 
the fundamental principles of society”, because, “the economic criminality 
generates distrust and lowers the general moral which might lead to 
disorganization and dissolution of society’s norms” (SOU 2003: 10, p. 16, my 
translation). This grave problem is put in perspective by a comparison of what 
these crimes cost in comparison to conventional crimes (crimes against 
individuals). The economic damage from economical crimes is “10 to 35 times 
larger than in the case of conventional crimes” (ibid, p. 15). Korsell adds 
further: “It is a major difference in comparison to traditional criminality, which 
foremost affects individuals, and which therefore affects the society and its 
foundations to a much lesser extent than the economic crimes” (2003, p. 16, my 
italics).93 And finally, with respect to insider trading, Emanuellson Korsell 
pointed out that “how misleading accounting, insider trading and market abuse 
leads to sudden dramatic falls in securities prices which affects the world 
economy” .94 

Illegal insider trading is by the American FBI categorized as a so called 
‘White Collar Crime’. White collar crimes typically refer to the type of 

                                                 
91 The others are that securities prices fully reflect all information (Fama 1970), the security prices are 
rational, and that the market is liquid meaning that there are a sufficient amount of investors.  
92 Emanuellson Korsell, the editor of an anthology and SOU published by BRÅ 2003. 
93 Det är stor skillnad mot den traditionella brottsligheten, som främst drabbar enskilda och i långt 
mindre grad än ekobrotten påverkar samhället och dess grundvalar. 
94 Here, Emanuellson Korsell refers to Hetzler, the author of the chapter about insider trading. 
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complicated economic crimes committed by business people, entrepreneurs, 
public officials, and professionals through deception, as opposed to street 
crimes which tend to involve force and violence. Examples of other typical 
white-collar crimes include embezzlement, extortion, bribery, larceny and fraud. 
Another distinguishing aspect of white-collar crimes is that it often includes an 
element of concealment which arises because of the perpetrator’s position 
within the organization. One way to view white-collar crimes as compared to 
for example conventional theft is that it is in essence an indirect form of theft, 
not from a particular person but from all people via theft of company assets or 
information. 

The concept ‘White collar crime’ was created in 1939 by a scholar named 
Edwin H. Sutherland. Sutherland explained that white collar crimes “may be 
defined approximately as a crime committed by a person of respectability and 
high social status in the course of his occupation” (Sutherland quoted in 
Barnett 2004, p. 9). Because of the difficulty in convicting these sorts of 
criminals, Sutherland argued that the ordinary criteria of law, i.e. the 
presumption of ‘innocence until proven guilty’ and the requirement of a 
criminal intent should not be applied on wealthy persons who engage in 
economic crimes (Baker 2004, p. 1). However, this is according to Baker (2004) 
an attempt to redefine crime according to an abstract category or class rather than 
to what a person did, which is to disregard foundational principles of criminal law (p. 
1). This kind of thinking is to remove the criminal act from the particular 
individual to an abstract group of people; one set of players. But why do the 
financial markets have a prohibition against asymmetric information, when no 
other market has such an explicit prohibition; when all other markets, the 
dominant world economy, is built upon competition and “different levels” of 
information? 

 
 

The ground of the insider regulation: The social product 
 
During the focus group interview95, I asked why asymmetric information 

on the financial markets is seen as a major problem when asymmetric 
information is not usually regarded a major problem on other markets, for 
example in the market for antiques. I made up the example that my parents had 
being fooled by an antique dealer, and asked why asymmetric information was 
not seen as a problem when my parents due to lack of information “happened 

                                                 
95 The focus group interview at EBM involved two prosecutors, two economists and two police 
officers.  
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to sell a very valuable chest too cheaply to an unscrupulous antique dealer”.96 
One prosecutor replied that my example could well be a case of fraud, but 
added that the main reason for the difference is that it is so important that the 
stock market works, that it is reliable. He then added that the most likely 
explanation for the differences in market rules was that crimes like fraud usually 
do not affect other markets, whereas the financial markets affect the whole 
economy.97 The reason for the special rule is because of this market’s “social 
product”; i.e. providers of risk capital and thus economic growth. However, 
then one of the police officers had an objection; he said that insider trading 
crimes indeed are very similar to ‘fraud’ since they concerns scenarios when 
people “perhaps would not have sold if they had had the same information as 
the insider”. The police officer concluded his comment by remarking that the 
example with my mother and father involved only two people, while the insider 
trading crime involves all of Sweden, which is “much more important”: 

 
 
I mean, as you described it, your mother and father are two private people, but 
this concerns the whole of Sweden, so to say, and that is much more 
important...98 
 
 
One of the prosecutor maintained that it is the effect on other markets, the 

“external positive good”, the “social product”, that is the main reason why 
asymmetric information is not accepted on these markets, and that this may be 
more important than the odd individual (cf. SOU 2003: 22).  

Although insider trading is impersonal and without legal plaintiffs, many 
keep insisting that it is ‘fraud’ or at least “like fraud”. To call it ‘fraud’ is a way 
to give the prohibition a rational ground of legitimization, it is also a reification 
of the victimless insider trading crime. And a rational ground is needed, so we are 
prepared to “lie” for it, or in other words, to see what we want to see. The 
investigators at EBM kept on insisting that insider trading is like fraud, so 
during the focus group interview, I asked them to explain the difference 
between fraud and insider trading, more specifically, why not insider trading 

                                                 
96 U: Varför skall a  nnorlunda information vara olagligt på just finans marknaderna? Ta tex. 
konstmarknader, eller andra slags marknader, där har man ju också annorlunda information, tex. 
någon kan komma hem till mina gamla föräldrar som utan att veta om det har en kista värd en miljon 
och köper den för tiotusen att det är olagligt.  
97 Åklagare: Det kan vara bedrägeri det du beskriver, men den största anledningen kan vara att det är 
så viktigt att aktiemarknaden fungerar, att den är tillförlig. När det gäller bedrägeri med enskilda ting 
så handlar det om brott som inte får någon återverkan på någon annan marknad, det är väl närmast 
det. Det har ju en stor påverkarn på hela samhällsekonomin.  
98 Polis: Jag menar som du beskrev det är ju din mamma och pappa två privatpersoner men det här 
gäller ju hela Sverige, om man säger så, det är ju betydligt viktigare... 
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simply was put under the paragraph of fraud instead, and by doing so, I found 
that they too see what they “want to see”: 
 
 

Prosecutor one: The insider crime is quite similar to fraud: you trade on the stock 
exchange with information that somebody else don’t have, but if they have had 
the same information, they may not have sold or bought their shares. When I, 
as an insider, am trading on the exchange and have information that others 
don’t have about my company which is going to present a bad result, then I 
fool the market to buy my shares at a wrong price. But now we don’t have a 
victim in these cases… and I suppose that is the difference in relation to the 
fraud crime. 

 
Prosecutor two: But I see it as a fraudulent crime since the insider is fooling 
somebody to go into a transaction that he would not have entered otherwise. If 
I had known about that information I might have been more careful, or if the 
news were good, I would have bought. 
 
Economists one: Fraud is more of an “action crime” (handlingsbrott) in so far as 
the criminal cheats another person by for example handing over a false check 
to cashier. 
 
Prosecutor two: Fraud demands that the criminal cheats another person into 
either doing something or not doing something. The one, who deceives 
somebody else by making him do something for the benefit of himself (the 
culprit) and to damage for the victim, is convicted on the basis of fraud. 99 
Fraud demands that the criminal has gotten something out of the deceptive act. 
The culprit must benefit while the victim must loose for the action to be fraud. 
If you have cheated someone without there being any damage for anybody, it is 
not fraud or deceit. 
 
Prosecutor one: ...so even if it is similar to the crime fraud, it is different in those 
ways. 

 
Economist one: The connection [to fraud] does not exist directly, it is more 
indirect that somebody is affected, an anonymous group…You could say that 
it is fraud when the crimes are committed outside the market, so to say… (my 
emphasis) 
 
Prosecutor one: But it lies very near fraud... that it does, we have the damage 
winning requisite here too…100 that it does… Yes, it is a fraudulent 
action…because the case is that you would not sell your shares, or buy…. If I 
realise that this stock is very cheap and that the others don’t know about this 

                                                 
99 ”Den som vilseleder någon till handling med vinning för gärningsmannen och skada för den 
drabbade”. 
100 This is not a formal damage winning criterion, but what the prosecutor persuades himself to think.  
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circumstance, then they cheat the opposite party in such a way that he makes a 
sale at that time… Every part that makes a sale at that time is tricked into 
selling.101 
Prosecutor two: Yes, yes... 
Prosecutor one: …if he would have waited until tomorrow when he finds out 
about this…102 
Prosecutor two: Yes, so it is actually damaged winning….103 
Prosecutor one: Yes it is damaged winning but that is not a requisite…104 
Prosecutor two: No…..105 
Prosecutor one: …for the criminal action.106 
Prosecutor two: No, but it is still very close…107 
Prosecutor one: Yes, personally I think it is fraud!108 
Prosecutor two: Yes. 
Prosecutor one: …that it is a similar fraudulent crime.109 
 
 
Remember that the “immorality” of the insider trading was created by the 

authority, and that it has been hard to explain on rational grounds, that is to say, 
from the perspective of traditional law and disputes between two individuals. 
Notice that the economist actually says that the criterion for fraud is that the 
crime has been committed outside the financial markets; and that he is thus 
implicitly saying that everything can be fraud except for the crimes on the 
financial markets. Fraud is part of the “real” world; an identifiable person who 
has fooled another identifiable person. The one who deceives somebody else by 
making him do something for the benefit of the culprit and to damage for the 
victim is convicted on the basis of fraud. The culprit must benefit in order for 
the action to be fraud, while the victim must loose. This is called a “damage-
winning requisite”. To have cheated someone without there being any damage 
for anybody specific, it is not fraud or deceit. Insider trading is for this reason 
not fraud; however, this is evidently how the prosecutors want to see it. 

This implies that Nietzsche is right that there are feelings and desires at 
origins and heart of actions and of thoughts, rather than objective rational cognitive 
                                                 
101 “Men det ligger ju väldigt nära bedrägeri, det gör ju det, här finns ju skadavinningrekvisiten också, 
som vi var inne på. Det gör ju det. Ja, det är ju ett bedrägligt förfarande. För det är ju så att jag har 
ju... du skulle inte kunna sälja dina aktier, eller köpa... Om jag inser att den där aktien är ju jättebillig 
och andra vet inte om den här situationen och så lurar de motparten så att han gör en försäljning vid 
det läget... Så att varje part som gör en försäljning i det läget blir ju lurad att sälja.”  
102 “skulle han ha väntat till i morgon när han får veta det här... 
103 “Ja så är det skada vinning...” 
104 ”Ja, det är faktiskt skada vinning men det är ju inget rekvisit...” 
105 Neeej.... 
106 “...för gärningen...” 
107 Nej, Nej. Men det ligger ändå nära.... 
108 Ja, jag personligen tycker ju att det är ett bedrägeri! 
109 ...att det är ett bedrägeriartat brott. 
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thinking, which leads to the scenario that we often see what we want to see, 
rather than what is (Nietzsche, Deleuze). The consequence is here that the 
insider regulation is reified and linked to the crime ‘fraud’, which concerns real 
victims, which is part of the real world and of law, although there are no real 
victims for insider trading entitled to compensation (cf. Löfmarck 1988). 
Another consequence is that thoughts of the existence of illegal insider trading 
are repressed.  

 
The problem with the police officer’s reasoning above is that whereas the 

insider trading does not harm anybody, any single person, the unscrupulous 
antique dealer in my example cheated and thus harmed two real people of flesh 
and blood, which is more than none. The “victim” is the public’s trust in the 
financial markets; a trust that is seen as so important that it seems to be number 
one priority at the Swedish Economic Crimes Bureau (EBM), and that it 
therefore by the police officer seemingly is “ranked” before real fraud directed 
against real people. By judging from what was said here, this interview confirms 
what Nietzsche said; that law is primarily concerned with upholding the order 
of the society and that what happens to the individual is less important. So, it 
seems as if it is true that the law has become more abstract, that there has been 
some kind of displacement from the physical body, from reality, what remains 
to be seen is if the law is only a mental concept (Deleuze), if it “signifies without 
designating anything” (Goodchild 1996, p. 96). 

Remember that “…courts shall not impose liability for breaking the 
insider trading law in cases which can be assumed to have no effect on the 
public confidence…” (Ds 2000:4, p. 4, my italics.); and that the “main reason for 
imposing a prohibition against insider regulation is according to the motives a 
wish to eliminate or prevent distrust against the market” (SOU 1989: 72, part 2, p. 
174).110  ‘Confidence’ and ‘distrust’ are built upon emotional security and insecurity. 
Real life is all about emotions, emotions, emotions…. 

‘Fairness’ cannot explain much, but I think that we now have enough on 
our feet to look at the genealogy and evolution of the insider regulation 
through the lenses of a game rule, more similar to the rule of a parlour game, 
than a moral law. Whereas most of the writers that discusses ‘games of play’ 
makes a solid distinction between the play world and the so called real world, 
mainly by the game’s dependence of formalised rules, and totally voluntarily 
action (Huizinga, Caillois and Baudrillard), Nietzsche sees the whole of life as the 
“play” between different forces of powers. Play is for him not so much the 
origin as an end in itself. Play does not symbolize anything particular, such as 

                                                 
110 “Det främsta skälet för att införa ett förbud mot insiderhandel är enligt motiven en önskan att 
undanröja eller förebygga misstro mot marknaden”.  
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some deep inner truth; the game is going nowhere special and predetermined, 
but is enjoyed purely for itself. Rather, play captures the absurdity of existence, 
the sheer emptiness of truth, while order is an illusion; there are so many 
perspectives on truth so really, illusion is a fact of life. The mistake of the 
theoretical man (Plato) was to assume that something completely solid and eternal 
must lie beneath the surface of appearance (Bates 1999). If nothing else, this is, 
as we will see further on, quite true with respect to the insider regulation.  

The prosecutor above told us that we have an insider regulation because 
the financial markets have so much affect on all other branches; that they are so 
important for the rest of the economy. In other words, this insider regulation is 
here to protect the “social product”, the externalities, and this is, as it happens, 
paradoxically also that which “kind of” delivers the financial markets from the 
sphere of the economy, since, externalities, or “public goods”, from the 
perspective of economy theory are plain “market failures”. In economics, every 
effect that escapes a tangible (concrete) economic transaction is a “market failure”: 
“These are present whenever an individual or a firm can take action that directly affects others 
and for which it neither pays nor is paid compensation” (Stiglitz 1993, p. 179, my 
italics). However, it is not that these “market failures” cannot be priced! For 
example, bad effects on our environment can be priced. I will come back to 
this problem later on, now it is high time to look into the origin(s) and 
evolution of the insider regulation, since I am keeping the distinction between 
play/game/rule and reality/economy/law, we must from now on be on look 
out for everything that is “out of the ordinary”. 
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CHAPTER 5  

Genealogy: the Game Rule versus Law 
 
 
 
 
 
 
 
 

The previous chapter revealed the bloody and thus physical origin of legal 
discipline (chopped off hand), as opposed to the abstract and mental origin of the 
game rule. The physical origin of law shows that the law should be the after effect 
of some unwanted behaviour; that law should come second, whereas the games 
rule is the primary act; that which comes first, and that which creates the whole 
game sphere that it dictates. It was shown that the law concerns the real world, 
whereas the game rule concerns only a restricted zone which forecloses the rest 
of the world. The opposite of law is therefore not the breach of law, or absence 
of law, but the game rule (Baudrillard). The game delivers us from the land of 
law, from the real world, from morality, from meaning and from the individual 
(disputes).  

This chapter is a description and analysis of the origin and evolution of the 
insider regulation. Bainbridge (2001) separates American State Law from 
Federal Regulation or Rulemaking which exposes the distinction and reveals the 
complex relation between the two different logics of the insider regulation (the 
game rule), and the law (and economics). This means that we have to deal with 
opposite logics, a duality, within the insider regulation.  

The legal and economic literature with respect to the insider trading law is 
considered to be diffuse, unfocused and ambiguous. This is, according to 
Kitch, because federal rule making has taken over the securities markets 
legislation, and in doing so, has ignored the already existent state law. Cases that 
in other industries would have been handled by property law, agency law or 
custom law have been taken over by the federal authorities who have instigated 
entirely new rules. Since the in general rather independent states traditionally 
have insisted on their own rights to instigate their own legislation according to 
their own, wishes, interpretations and interests, the federal rule making has 
caused trouble. The problems makes Kitch wonder if the securities markets is 
en entirely distinct and different area: 
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[I]s the law of securities fraud a distinctive and different area, with its own 
unique problems and legal responses? (Kitch 2000, p. 814).  
 
 
The traditional law, concerned cases which involved two human beings 

and face-to-face fraud, the new insider regulation which put a ban on an 
impersonal financial trade, was hard to except for the courts. The evolution of 
the insider regulation therefore often involves puzzling legal turns that may 
seem alien from a European perspective. So, in order to better follow the 
course of events, I will start this part by a short account of American 
lawmaking vis-à-vis the Scandinavian way. 

A reminder: The perspective of this book is like (I have said) that markets 
and law is socially constructed, rather than given by the nature. The insider 
crime is therefore not seen as given in any way but is seen as a human 
construction that is constantly being created and recreated in our minds by the 
lawmakers and media, and in practice by the legal practitioners, the prosecutors, 
police officers and economic analysts who are trying to catch and convict the 
suspected insider traders. 

 
 
 

American Lawmaking 
 
The English/American, or in other words, Anglo-Saxon law, is considered 

to be different from European law in many ways. The matter of owning a 
house, for example, is legally ratified in Sweden, whereas it in the USA is looked 
upon as private matter and of no business of the government. However, that 
depends on which level you are looking at; legal technical grounds or the basic 
philosophical outlook. The house ratification is in Sweden noted in a public 
register, while the Americans manage without such a thing. If questioned, a 
house owner in the USA must prove his claim on the house he lives in via the 
presentation of an unbroken change of owners that may well reach hundreds of 
years back in the history (Bogdan 1985, p. 45). In reality, this problem is solved 
in a more practical way, via special “title insurance companies” that keep 
indexes of the rightful owners and sell insurances against possible wrongful 
attempts of claiming the house (ibid). 

The central problem when comparing different legal systems is to find and 
to establish meaningful criteria of division and classification (without 
misunderstanding foreign concepts). Different legal systems are based on 
different philosophical, political and economical principles aiming at creating 
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different types of societies (Bogdan 1985). A classification of different legal 
systems can follow from the system’s “style” which from a judicial point of 
view depends on several factors, for instance “the history and development of 
the legal system”, “the prevailing juridical way of thinking”, “the characteristic 
legal institutions”, “the system and interpretation of the legal sources (texts)” 
and “the ideology of the legal system” (Bogdan 1985, p. 69, my translation). 

One way of dividing the legal systems is to look at how the law deals with 
business and other economic issues; the official ideology; opinions about the 
role of the state; the constitutive citizen rights; the hierarchy of the legal 
sources and its interpretation; the basic juridical concepts, institutes and the 
role of the judge. However, this kind of schematic way of dividing should, 
according to Bogdan, only be used to provide a first overview and orientation 
in the jungle of legal systems in the world (1985, p. 71). 

The most general and common way to classify the legal systems of the 
western world is by making a division between European and Anglo-Saxon law 
making (Bogdan 1985; Bodenheimer et al. 1999). This way of dividing the legal 
systems is relevant also in this study mainly because of the unproblematic 
reception of the insider regulation on this side of the Atlantic, in comparison to 
the immense difficulties it met in the USA. 111 

 
 
 

Common Law – Civil Law 
 
Law making in the Anglo-Saxon countries is built upon a system called 

‘common law’, the European law is built upon ‘civil law’, sometimes also called 
‘Roman-German Law’ or ‘continental law’ (Bogdan 1985; Bodenheimer et 
al.1999). Commercial laws originate from these two broad traditions (La Porta, 
Lopez-de-Silanes and Shleifer 1998). ‘Common law’ and ‘Civil law’ have 
different historical origin, different structures and different legal procedures. 
The ‘Civil law’ originates from the Roman Empire and was developed into a 
Roman-German continental law, whereas the common law was developed in 
England during the middle Ages. The ‘Common law’ was shaped in the courts 
of the English king and applied on a nation wide basis on the assumption that 
it represented the common customs and convictions of all the Englishmen. 
The ‘Common law’ was adopted in the USA after the war of Independence 

                                                 
111 Sundberg (1969) proposes another way of classifying legal systems based on the legal system’s 
historical inspiration, the level of codification, the status of the individuals who are leading the development of 
the legal system. Sundberg finds the underlying philosophical ideas within the European and Anglo-
Saxon lawmaking systems more similar than dissimilar, and thinks therefore that the usual way of 
distinguishing between them is of a more technical kind which is overrated (Bogdan p. 70).  
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(Bodenheimer et. al.1999). Swedish civil law may be described as a modern and 
pragmatic adaptation of ‘Roman-German law’, but some see ‘Nordic law’ as a 
distinct group alongside the continental ‘Roman-German civil law’ and the 
‘Anglo-Saxon common law’ (Bernitz 2000, p. 24). This is because the ‘Nordic 
law’ lacks large and systematically built law systems in favour for a more 
pragmatic and practically oriented character. However, there is no consensus 
regarding how important these differences are (Bernitz 2000, p. 24; Bogdan 
1985, p 73). ‘Common law’ is practised in the USA, England, Scotland (the 
latter is also influenced by civil law), Ireland, Canada, Australian and New 
Zeeland. ‘Civil law’ dominates in Europe, Latin-America and Japan, whereas 
the African countries have little of both in a mixture with local law. 

In practice, it may be said that the law in the western countries do not vary 
that much. A judicial right that have been ratified in Swedish contract law, may 
contain exactly the same rights as in the English and American contract law 
even though the latter is built upon a judicial precedent from the 1800s (Bogdan 
1985).  The main differences are (Bodenheimer et al. 1999): 

 
 

• In Civil Law countries, the starting point of legal reasoning is 
almost always a statute or code provision.112 Judicial precedents play 
a secondary role, at least in theory; their authority is not considered 
to be of greater importance than that of the legal writer. For 
instance, the lower courts in Sweden are not bound to follow the 
ruling of the Supreme Court, in practice however, prior rulings are 
widely followed. Within common law, however, the earlier judicial 
decisions in the form of legal documents are at the centre, even 
though statutes and administrative regulations are gaining an ever-
increasing importance. 

 
• The judges in ‘Civil Law’ jurisdiction take a very active part in the 

interrogation of witnesses and in the conduct of the proceedings, 
while the role of the counsel is correspondingly diminished. The 
civil law system is therefore sometimes referred to as “inquisitorial”. 
Under the system of the ‘Common Law’, the initiative in a court 
trial is exercised primarily by the attorneys for the parties, while the 
judge plays a less active role. The above mentioned differences 
between these two systems are however diminishing. The judges in 

                                                 
112 “Statue” is the same as deliberate creation of legal norms or precepts in a formalized legal document; 
as opposed to law that has grown out of custom something which is more common within the 
Common Law system where it is known as customary law.  
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the USA have started to take a more active role in the same time as 
new federal statues are inflicted more often. 

 
Since we are going to look at the origins and history of the insider 

regulation which takes place in the USA during the 1900s, we have to know a 
little more about the common law system. 

 
 
 

The American Common Law system 
 
The municipal law of a state or country is often subdivided into Public 

and Private law.113 ‘Private law’ is generally speaking concerned with disputes 
among private citizens or private organizations. ‘Public law’ involves relations 
between private citizens, or organizations and the government (Bodenheimer et 
al. 1999). The deliberate creation of legal norms or principles by an 
governmental organ set up for this purpose and which gives articulate, 
authoritative expression to such legal documents, is for the most part called 
‘legislation’, and that which is created is called a statue or code (Bodenheimer, 
Bilyeu Oakley & Love 1999). Within the ‘common law’ system, there is also 
‘case law’. ‘Case law’ is law which originates from courts decisions or other 
tribunals having power to decide in controversies. This happens when there is 
no previous legislative law that deals with the dispute in question, or when the 
available legislation is too ambiguous for the problem at hand. When this 
happens, the courts are authorized to both invent and judge the case. Much of 
the principles in the common law have been formed in this way, and the many 
different styles of ‘case law’ often make the question of origins complex: 

 
 
One of the most difficult problems for legal historians, political scientists and 
philosophers of law is to determine what has been, and what ought to be the 
source for judicially created rules of decision (Bodenheimer et al. 1999, p. 11). 
 
 
‘Case law’ leads also to important questions regarding on which basis the 

judges make their decisions (Bodenheimer et al. 1999). The judges do not have 
to follow previous case law, but they must follow federal legislation, except in those 
cases when the legislation can be interpreted as being opposite to the 
constitution. 

 
 

                                                 
113 In Swedish: offentlig rätt och civilrätt. 
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A rule of legislative law is cast in an authoritative textual form and, unless the 
statute is unconstitutional, judges are bound by the statute as interpreted by 
them (Bodenheimer et al. 1999, p. 12). 
The judges have more freedom when dealing with ‘case law’. While 

subordinate courts must adhere to case law promulgated by courts of higher 
jurisdiction, courts of parallel jurisdiction are generally free to follow other 
paths in its formulation of the law. A court is not forced to follow its own 
precedents; courts take much greater liberties with ‘case law’ than they are 
permitted to take with ‘legislative law’. ‘Case law’ and ‘legislative law’ come 
together when vague or ambiguous legislative must be interpreted by the court. 
Various courts of parallel jurisdiction may confront the same statutory text and 
come to opposite conclusions. This is what happened in the history of the 
insider regulation. 

The Supreme Court is the court of supreme jurisdiction in the construction 
of the federal constitution, so once the Supreme Court has made a decision this 
result is binding on all other courts in the country. But… 

 
 
…nothing is simple in our federal system—all the states have their own 
constitutions, whose construction is the ultimate responsibility of each of their 
highest courts. Thus even after the United States Supreme Court has upheld 
death penalty under the federal Constitution, the supreme court of a state with 
a cruel-and-unusual-punishment clause in its own constitution might still rule 
that the death penalty is forbidden in that state by the state constitution, even 
though it is permitted by the federal Constitution. On all questions of state 
law—whether involving state statues, the case law of state courts, or the state 
constitution—the highest court of the relevant state has the last word, just as 
the Supreme Court of the United States has the last word on all matters of 
federal law (Bodenheimer et al. 1999. p. 12). 
 
 
‘Customary law’ is another type of law that is not decided by any organ of 

the government but which is developed via a continuous practice in 
combination with a conviction that the mode of behaviour developed by the 
practice is legally obligatory. This form of law reminds of how international law 
develops and on unwritten laws, heritage and customs in more so-called 
“primitive cultures”; law that is not written down and practiced formally. 
‘Customary law’ is today not legally binding but is used as a important source in 
‘case Law’. 

The American law is divided into three different origins of forces of power; 
legislative, executive or administrative and judicial power. Legislation is “the making 
of new law by means of formalized pronouncement of a law-making body” 
(Bodenheimer et al. 1999, p. 14). This is public law, and as such it creates general 
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rules, principles and other normative proclamations that allows, commands, or 
prohibits certain behaviour. An administrative or executive act is defined as an 
exercise of governmental power in a concrete situation to accomplish some 
public purpose. However, this kind of judgment must be exercised in according 
to law and is limited by a network of legal rules and regulations (Bodenheimer 
et al. p. 14). Judicial power is used for the purpose of settling disputes between 
private individuals or groups, or between private persons and the government 
or between different units of government (ibid, p. 15). The difference between 
a ‘legislative act’ and a ‘judicial act’ is that the first decides on the rights of 
individuals from a general and abstract perspective whereas the other most 
often is a concrete application of a legislative rule in a specific dispute. The 
administrative power is usually not used for settling disputes between private 
parties. 

Having said all this, all divisions and distinction represents an ideal which 
in practice, according to Bodenheimer et al. (1999), are full of exceptions. The 
separation of power principles is not fully realized in the constitutional 
structure of the federal part or the state part. Categorizations are combined and 
mixed in different legislations. The president, congress, court and states 
practice the power in different ways and deviations which have originated from 
some governmental practice have sometimes later on become “customary law”.  
The President of the USA and the governors of several states have the right to 
veto legislation. The president may furthermore make treatises (which often lay 
down norms of law) with the consent of the Senate. Jurisprudence is a separate 
legal discipline which investigates the nature of laws. 

The whole American legal system is of course more complex than the 
Swedish. Whereas the main part of the law in the USA is ‘state law’ which 
varies to some extent from state to state, Sweden has been a united and 
centrally governed state since the 1700s century, which means that the (formal) 
law is homogenous all over the country (Bernitz, 2000, p,18). Countries like 
Sweden that are ruled by one single parliament are not plagued by as complex 
problems in dividing the legal functions as the constitutions (USA) that have 
independent executive power (state courts) (Holmberg & Stjernquist 2003, p. 
141). Californian state law for example, is strongly influenced by the former 
Spanish rule and law, while Louisianan law is influenced by French law (ibid). 

Important to note here is also that the juridical system of the US is not as 
flexible as the Swedish legislation process. It is not easy to formally change the 
American law, the rules with respect to amendments of the law are 
complicated, which is something that partly explains the long process of 
making insider trading prohibition legitimate in the USA in comparison to how 
easy it was in Sweden. For example, rather than actually changing securities 
market law, the modernizations of laws occurs by the US Supreme Court’s 
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reinterpretations of the old law, which then becomes a precedent that the lower 
courts must follow. 

The constitutional law of the USA has as its preliminary mission to 
guarantee the rights of the individual and one of its main aims is therefore to 
create a good balance between the legislative power and the executive power as 
to not jeopardize the individual’s rights. Sweden do not share the tradition of a 
strong formal legal protection of the rights of the individual, which makes the 
legislative power relatively uncomplicated as belonging to the people in the 
form of the vote which chooses the representatives in the parliament. ‘Civil 
laws’ gives, according to La Porta, et al., therefore the investors weaker legal 
rights than common laws do. However, the quality of law enforcement is all the 
same believed to be the highest in Scandinavia (La Porta, et al., 1998, p. 1116). 

Next, I will tell the story about the origin(s), evolution and growth of the 
modern insider trading regulation. The story will be told via the theoretical eye-
glasses of the game and its game rule, which places the traditional state law 
opposite to the federal rule making. First, however, I want to say a few words 
about the some of the writers I am referring to through out the coming 
analysis. 

 
 

About the “dialogue partners” 
 

The analysis is built upon American insider trading cases as well as the 
recollection and analyses of some legal and economic scholars, primarily Henry 
G. Manne (1966), Stephen M. Bainbridge (2001) and Madeleine Löfmarck 
(1988). Manne and Bainbridge are American professors within the field of law 
and economics, Löfmarck is a Swedish legal professor in criminal law. All of 
these writers have a very rational view on law and on economics, and cannot 
therefore (I presume) see or acknowledge the gambling side of the financial 
speculation. Bainbridge’s text will work as a “dialogue partner”. What makes his 
particular text interesting for my purpose is that he takes stand in and 
departures from the well known division and antagonism between the force of 
state law and the force of federal rule making which comes across as a struggle 
between the old unambiguous traditional law, grounded in the material and 
personal, and the new abstract federal rule making built upon the immaterial and 
impersonal, as Löfmarck puts it: “whoever studies the insider regulation in the 
USA […] is hit by the contrast between the law’s efficiency and the rule’s 
complexity and its richness in theoretical and law technical obscurity” (1988, p. 
81, my translation). Bainbridge’s text highlights and discusses the different 
logics as well as illuminates the conflicting interests between proponents of 
state law as opposed to federal interference and rule making. Thus, although 
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strongly in favour of the prohibition of the in his eyes “sleazy” insider trading, the 
problem of the non-existent victims, the absence of personal injures and trust; 
the in his eyes irrational grounds, makes him set out on the mission of trying to 
deconstruct the most common court cases, arguments and motives for the 
insider regulation which he also comes to refute and discard. 

Bainbridge clearly takes the conservative position of the Law in so far as 
he refuses to acknowledge anything but the rational and objective, he also takes 
the side of the personal relation, the material and the tangible. Bainbridge’s 
critique takes the perspective of- and “wants to see real individuals”, but as we 
know, the motive behind the insider regulation is rather that the investors are 
harmed as a group and not as individuals, and to this Bainbridge says:  

 
 
To be sure, insider trading results in outside investors as a class reaping a 
smaller share of the gains from new information. […] This is not a strong 
argument for banning insider trading, however. First, it only asserts that 
investors as a class are less well-off by virtue of insider trading. It cannot 
identify any particular investor who suffered losses as a result of the insider 
trading. Second, if we make the traditional assumption that the relevant supply 
of a given security is the universe of all securities with similar beta coefficients, 
any gains siphoned off by insiders with respect to a particular stock are likely to 
be an immaterial percentage of the gains contemporaneously earned by the 
class of investors as a whole (Bainbridge 2001, p. 72). 
 
 
Bainbridge asks “Can we identify a standard of reference by which to 

demonstrate that insider trading ought to be prohibited on fairness grounds? In 
short, we cannot” (Bainbridge 2001, p. 71). Fairness can be defined in many 
ways, all of which collapses into “the various efficiency-based rationales for 
prohibiting insider trading” (ibid). As for the argument that insider trading is 
undermining investor confidence in the financial markets, Bainbridge claims 
that since there is no credible investor injury story available, “it is difficult to 
see why insider trading should undermine investor confidence in the integrity 
of the securities markets” (2001, p. 73). Moreover, Bainbridge claims that the 
confidence argument is undermined by the fact that the market has soared 
despite several big insider scandals in the 1980s in America, (Burk 1988 makes 
the same observation with respect to the 1930s stock market crash) and he 
cannot conclude other than that insider trading does not seriously threaten the 
confidence of the investors. Although he is not explicitly against the federal 
insider prohibition, he strongly questions the need for a special federal insider 
prohibition and seems to be of the opinion that the different states with the 
help of state law should handle their own businesses without the interference 
of federal rule making. The only argument for the insider regulation that he can 
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accept is that insider trading is a theft of corporate information, which as it 
happens, would deliver the American insider regulation from the federal Rule 
makers to the arms of state common law in the form of Corporate Agency Law. 

The purpose of my analysis is not to take sides in that battle, but to put 
light on the insider regulation with the help of Bainbridge’s focus on the 
oddities in the insider regulation from the perspective of old and traditional 
state law. Löfmarck’s reasoning is similar to Bainbridge’s in so far as she 
criticises the insider regulation on the same rational grounds; as a construction 
of a crime (which I would call the creation of a crime) directed towards “a 
diffuse public with no rights to compensation” (1988, p. 42), and finds it 
“urgent to be able to motivate the existence of a judicial prohibition in a more 
objective way” (1988, p. 35). 

Manne (1966) too, points to the absence of rational arguments for the 
implementation of an all inclusive ban on insiders’ trade and to the 
transformation of values the last 100 years for which he cannot see any 
acceptable reasons: “new rules on insider trading have been developing at a 
rapid rate in the past five years. This legal development has not, however, been 
accompanied by parallel advances in the theory or analysis of this trading” 
(Manne 1966, p. vii). In 1915, 90 per cent of business executives interviewed 
admitted to trading regularly in their own company’s shares, today a similar 
survey would find that no one admits to this kind of transaction. “It is a 
fundamental weakness of most discussions of insider trading that they never 
push beyond a sense of moral outrage” (Manne 1966, p. vi). Manne rejects all 
“injury”, “fairness”, “trust” and “integrity of the market” arguments on the 
same basis as Bainbridge. 

Manne’s reasoning and rejection of the “fairness arguments” reveals, just 
like Bainbridge’s reasoning, an incapability of seeing the “irrational side” of the 
market, the gambling speculation, and the importance of the “mere perception”. 
Their reasoning is based on the view that investors’ choose stocks based on the 
stocks’ beta coefficients which implies the belief that investors choose their 
investment rationally and on a long term basis, as opposed to the momentum 
speculation or the “gambling instinct” which is more concerned with the 
attempt to “outwit the crowd” and therefore the mass psychology of the 
market, or rather with what the market believes that the market will value the 
stock at the next day, hour, minute or second (Keynes 1964, pp, 155). If the 
stock market is a game as well as a provider of investment opportunities and risk 
capital, its law must be just as much a game rule, which we know demands total 
parity regardless of reason, meaning and morals, total parity here in the form of “equal 
access to information among the players”. 
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Both Bainbridge and Löfmarck criticize the motivations and arguments 
for the regulation on the ground that they are based on envy, rather than objective 
analysis (Löfmarck 1988, p. 34). Bainbridge says. 

Investors that are willing to inside trade if given the opportunity obviously 
have no confidence in the integrity of the financial market in the first instance. 
Any anger they feel over insider trading therefore has nothing to do with a loss 
of confidence in the integrity of the market, but instead arises principally from 
envy of the insider’s greater access to information (2001, p 74). 
 
 

The important question is according to Manne: 
 
 
Undoubtedly, one can find specific instances of fraud, deceit, and manipulation 
that could be prevented by an effective rule against insider trading. But the 
important question that must be considered is whether the outlawing of all 
insider trading is the most appropriate sanction for this undesirable conduct 
(Manne 1966, p. viii). 
 
 
Whereas Bainbridge and Manne fails to see the speculative or gambling 

side of the market, Löfmarck likens the market with a lottery, “where some 
lottery buyers get better odds, or, a larger amount of winning tickets to share 
than the others”, she speaks dryly in terms of the ‘Swedish envy’, which 
“however is reality for the legislator that is hoping for support from the 
Swedish public” (1988, p. 34). As we saw in the previous chapter, one of the 
economic analysts at the EBM said that fraud is that which occurs outside the 
financial markets. To rule out “all insider trading” is to institute one part of the 
two opposite groups of players: insiders versus outsiders within a restricted 
sphere of play: the financial markets. 

 
The reason why I choose Bainbridge as dialogue partner rather than 

Manne or Löfmarck is that where Manne is negative towards an all inclusive ban 
on non-manipulative insider trading full stop, and Löfmarck (despite her critical 
questions) altogether is positive towards the regulation, Bainbridge is positive 
towards the ban, but not towards the special kind of regulation, and this is 
something which gives his analysis a certain depth and ambiguity that the other 
two lacks. 

One last thing, a new (legal) force can, according to Nietzsche, only 
appear and appropriate the objects of life by first of all putting on the mask of 
the forces that are already in possession of our world, that is to say, to 
seemingly agree with the prevalent moral values, although the force in practice 
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affirms the opposite values. The reason why the mask is put on is because the new 
force would not survive otherwise because it is too different: 

 
 
“The mask or the trick are laws of nature and therefore something more than 
mere mask or trick. To begin with life must imitate matter in order to survive. 
A force could not survive if it did not first of all borrow the feature of the 
forces with which it struggles. […] We see that the art of interpreting must also 
be an art of piercing masks, of discovering the one that masks himself, why he 
does it and the point of keeping up the mask while it is being reshaped. That is 
to say that genealogy does not appear on the first night and that we risk serious 
misunderstanding if we look for the child’s father at the birth. The difference in 
the origin does not appear at the origin – except perhaps to a particularly 
practiced eye, the eye which sees from afar, the eye of the far-sighted, the eye 
of the genealogist. Only when philosophy has grown up can we grasp its 
essence or its genealogy and distinguish it from everything that it originally had 
too great a stake in being mistaken for (Deleuze, 1983, p. 5). 
 
 
This is, as we will see soon, exactly what the insider regulation did to start 

with, when the law makers in the beginning attempted to link the at the time 
entirely new legal force to the traditional logic of law by making the 
criminalization of the passive non-manipulative insider trading, with no 
intention to deceive anybody particular, into a breach of a, up until then, 
personal fiduciary duty, something which corporate officers according to ancient 
customary law owed to the investors. To talk in terms of forces is not as strange 
as you might think, just think about how common it is to talk in terms of the 
“force of law” and “force of legislation” (cf. Derrida 1992). 
 
 
 

The origins of the insider regulation 
 
 

Internal regulations 
 

Dealings in stocks and options are old practices. Organized dealing in 
shares has been going on since at least the beginning of the 1700s, and the 
London Stock Exchange obtained a formal constitution 100 years later. 
However, at this time, the stock markets were private arrangements and the 
exchanges had their own internal regulations. The trading place was the heart 
of the market, and you had to be a member to get in. The term “insider” was 
originally used to separate the members of the bourses – insiders, from the non-
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members – outsiders (Sandeberg 2002). The original insider trader was thus the 
market professionals. The stock exchange rules consisted of (Kitch 2000): 
 
 

• Limited access to the trading facility. 
• Standardized trading rules. 
• Clearing procedures. 
• Exclusive roles for members (brokers, analytics). 
• Internal dispute resolution. 
• Exclusive rights to information. 
• Listing requirements. 

 
 
The members knew one another and the rules where ultimately based on 

“a set of understanding among its members” (Kitch 2000, p. 817). The 
standardized rules were needed so that the members could focus on the only 
thing that mattered—the price. In order to avoid the lengthy court proceedings 
in the “real world” and to stop the loosing party from suing the other under 
public policies relating to gambling, the market place had its own small “court”. 

 
 
Because it is important to traders on the exchange to know what their assets 
and obligations are as quickly as possible, exchanges provide for the resolution 
of disputes about traders outside the courts through a system of exchange 
sponsored arbitration. This avoids the problem of the uncertainty created by 
lengthy court proceedings, and forecloses the ability of parties to argue that any 
contract is unenforceable under public policy relating to gambling or other 
matters (Kitch 2000, p. 818, my italics). 
 
 
The stock exchange sphere had its own judge outside (the courts of) the real 

world; just like any game of football or ice hockey etc. have their own referees.  
The 1800s was a time of many important changes on a macro level; the 

break through of electricity, invention of new (information) technologies, 
increasing global trade, high economic growth, wealthier households, and an 
expansion and synchronization of the financial markets (Arrighi 1995; Crump 
1874). In November 13th 1851, a telegraph cable was successfully laid across the 
Strait of Dover, and from this moment, the opening and closing prices of the 
funds in Paris were known at the London Stock Exchange within business 
hours. One stock exchange after the other joined hands, and in 1862, the 
London Stock Exchange was opened for the public. By the end of 1800s, a 
large numbers of commercial industrial firms had become public limited 
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companies (Morgan and Thomas 1962). The newly invented telegraph had 
helped speeding up the spread of information, and individual promoters 
worked at building up joint-stock schemes, schemes which grew into syndicates 
and wealthy firms with large machinery. Adventurous market professionals, 
which Crump calls “syndicates of speculators”, “hunted about the world for 
powers to bring out foreign loans, for concessions for making railways, docks, 
harbours, gas-works, and the like” (Crump 1874, p 114). The speculative 
syndicates had a very bad reputation; they were accused of often being devoted 
to the practice of “washing stocks up and down” in order to fool the public: 

 
 
Such has been the growth, indeed, of speculation that several joint stock 
companies have been formed, which are nothing more nor less than syndicates 
of speculators who have invited the public to join them in buying up a number 
of securities and making a profit by selling them at enhanced values (Crump 
1874, p. 93). 
 
 
However, despite those kinds of deceitful practices, nobody in the “real 

world” thought at this time of using the power of law to prohibit a specific kind 
of a non-personal trading practice on the ground of trust/fairness reasons. “So 
long as the corporate form was used only for enterprises with large number of 
nonmanaging shareholders, the problem of insider trading, never seemed 
important. During the period of special chartering of corporations, some direct 
surveillance and control of the use of the corporate form was possible” (Manne 
1966, p. 21). The threat against the market was at this time not the loss of 
“investor confidence”, but gambling restrictions which could have shut the whole 
idea of stock markets down. The problem was at this time not the public’s 
distrust against these markets, but the gambling speculation. This view has, as 
we will see, today been transformed into its opposite.  
 
 
 

The territory of the Common Law 
 

Back in the 1800s, American Treatise Law114 viewed company directors as 
trustees of the stock owners’ capital.115 The relation between the director and 
the investor was considered to be built on mutual trust, which meant that the 
                                                 
114 The law at this time was treatise law. A treatise is a directive that lay down the norms within the 
law.  
115 A trustee is defined as ‘a person or member of a board given control or powers of administration 
of property in trust with a legal obligation to administer it solely for the purposes specified’ (The 
Oxford English Reference Dictionary 1995). 
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directors were thought to have certain obligations towards the stock holders. 
These duties were called “fiduciary duties” (Brudney 1962; Bainbridge 2001; 
Löfmarck 1988). The directors’ own private trade in stocks was, contrary to 
what is the case today, not included in their fiduciary duties as corporate officers, 
but was looked upon as an entirely private matter (Bainbridge 2001). The 
doctrine of separating private action from official actions was, according to Wilgus 
(1910) essentially based on the words used by a Chief Justice Shaw in the court 
case “Smith V. Hurd” in 1847. The words of Chief Justice Shaw were: 

 
 
There is no legal privy, relation, or immediate connection between the holders 
of shares in a bank, in their individual capacity on the one side, and the 
directors of the bank on the other. The directors are not the bailees, factors, 
agents, or trustees of such individual stock holders (Shaw quoted in Wilgus, 
1910, p. 267). 
 
 
The relation between investors and directors was regulated by a rule called 

the “majority rule” or the “no-duty rule”, and under this rule, liability was 
invoked only in cases of manipulative fraud. Thus, the directors had no duty to 
disclose company information to the investors; in fact, all that was required was 
that directors did not make untruthful or deceptive statements regarding 
material facts116 concerning the state of the company. The fiduciary duty was 
alerted only if the defendant actively said or did something to distract or 
prevent—and which indeed also did distract and prevent—the investor from 
investigating or making inquires about the affair of the company (Bainbridge 
2001, p. 4). Intention alone was not enough. Likewise, a director was 
considered to owe fiduciary duties only to the investors who already owned stock 
in “his” company; to those he at the time of the purchase or sale already had a 
fiduciary relation. This had the consequence that there could be no liability at a 
fraudulent sale to an anonymous stranger. This kind of fiduciary relation was 
consequently not applicable to all the potential future investors, which is what 

                                                 
116 The most common definition of “material facts” originates according to Löfmarck (1988) from 
the words of the US Supreme Court in the case TSC Industries, Inc, v Northway, Inc quoted in 
Löfmarck 1988, p. 46: “An omitted fact is material if there is a substantial likelihood that a reasonable 
shareholder would consider it important in deciding how to vote”. “Material facts” have come to be 
interpreted as those facts that can be expected to have a dramatic, or in other words, essential effect on 
the stock price. See also Bainbridge 2001, who referring to the case Basic Inc. v Levinson, says that 
“Where a fact is contingent or speculative, […], materiality is determined by balancing the indicated 
probability that the event will occur and the anticipated magnitude of the event in the light of the 
totality of the company’s activity” (p. 34-35). And: “It is just as important to determine when the 
information in question became material as it is to determine whether the information was material” 
(ibid). 
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today’s trust seems to be about, only to the already existent and identifiable 
investors. The common state law, or treaties law, dealt only with individuals. At 
this time, most court cases dealt with active fraud, where the transaction had 
occurred face-to-face, and not cases based upon a “failure to disclose” 
(Bainbridge 2001), in which a “passive omission” to disclose corporate 
information is turned into an “active lie”. 

However, as more and more of the stock trade started to occur in 
impersonal trading places, the old fiduciary relation was beginning to look 
limited and out of date. The first time directors’ “privileged information” was 
mentioned and complained about in connection with their fiduciary duties 
owed to the company investors occurred in a case called Oliver versus Oliver 
1903, when the Supreme Court of Georgia announced the so call “minority 
rule” or the “duty to disclose” rule. The Oliver case concerned the head of a 
cottonseed oil company who had sought and obtained options from 
shareholders at 110 dollars per share saying there was no longer profit in the 
business. However, at the end of the year, he sold the shares at 185 dollars per 
share. The court held the defendant liable. The court argued that the fact that 
all authorities agreed that he was a trustee for the company and therefore in 
general for all, “is not to be perverted into holding that he is under no obligations to 
each” (Wilgus 1910, p. 284, my italics). In other words, the fact that he 
according to the current corporate law had only a broad fiduciary obligation to 
all shareholders (for example, to not waste the company assets), should not 
mean that he could do what he wanted with some of them.  Moreover, the 
court said that “[w]here the director obtains the information giving added value 
to the stock by virtue of his official position, he holds the information in trust 
for the benefit of the shareholders” (Oliver v. Oliver 1903, 45 S.E. in 
Bainbridge 2001, p. 5; Manne 1966). In doing so, the court linked privileged 
insider information to the benefits/detriment of the investors. Wilgus (1910) 
reports: 

 
 
If the market or contract price differs from book value there is no duty to 
point that out, for in theory this information is equally accessible to both. If the 
officer has information his duty to the company requires him to keep secret, 
this overrides his duty to disclose to the shareholder,—but this does not permit 
him to use it to his own advantage and to the disadvantage of the shareholder, 
it only prevents him from then dealing with the shareholder. If he has 
information which affects the selling price, and which can be disclosed to the 
shareholder without detriment to the company the director before he buys is 
bound to make a full disclosure. In a certain sense the information is a quasi-
asset of the company, and the shareholder is as much entitled to the advantage 
of that sort of asset as to any other regularly entered on the list of the 
company’s holdings. If the officer should purposely conceal from a 

196



 195

stockholder information as to the existence of valuable property belonging to 
the company, and take advantage of this concealment the sale would necessary 
be set aside (Wilgus 1910, p. 284). 

 
 

Information about a company was here for the first time linked to the 
fiduciary duty in any other way than “refraining from deceptive fraud”, and 
Wilgus is by Manne (1966) given the credit for being the first to put the light 
and blame on anonymous and impersonal insider trading. Two states followed 
the “Oliver case” ruling; Kansas which in 1904 adopted a “Blue-Sky law” 
requiring full and truthful disclosures in the public sale of securities, and 
Nebraska which followed suit in 1916 (Manne 1966). So, after Oliver and its 
descendants, directors had a reasonable modern fiduciary obligation to disclose 
material non-public information to shareholders before trading with them 
(Bainbridge 2001). Wilgus words could just as well have been written today, but 
at that time, the world was not yet ready to impose a ban on non-manipulative 
impersonal trade; the US Supreme Court reprimanded this course of reasoning 
many times before the idea gained acceptance. At this time, the Supreme Court 
offered a third way on the insider trading problem. In the case “Strong v. Repide” 
1907, the US Supreme Court reinserted the “no duty” rule by absolving the “duty 
to disclose” rule, instead they announced a rule which they called “special facts” or 
“special circumstances” (Bainbridge 2001).   

 
 

The logic of Law: “Special facts” or “no duty” 
 
The case “Strong v. Repide” involved a sale of some land on the 

Philippine Islands owned by the “Philippine Sugar Estates Development Company 
Limited”. The defendant, a man named Repide, owned 30 400 of the total sum 
of 42 030 shares in the company and was one of five directors. Repide had also 
been elected by the board to be the head agent and administrator of the 
company, and as such, represented the company in negotiations with respect to 
a sale of their land to the United States (Wilgus 1910, p. 268). The plaintiff, 
Mrs. Strong, was the owner of 800 shares. Her shares were in the possession of 
her agent, who had the power to sell, and who also sold them on October 10, 
1903, for 16 000 dollars. The shares were cheap at that time because the 
government had failed to control guerrilla activity in the area. 

In June the same year, the USA had offered to purchase all the land at a 
price which would have made the plaintiffs share worth 129 664 dollars, but 
this offer had been rejected by Repide without consulting the other 
shareholders since he was the major shareholder. And at the end of October, the 
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government offered a price which would have made the plaintiff’s shares worth 
181 504 dollars. 

The reason why the defendant, Mr. Repide, had not sold or informed the 
others was because he was holding out for a better price on the land. However, 
in the meantime, he had taken steps to purchase the plaintiff’s stock which he 
knew was in possession of the plaintiff’s agent who had his office next door to 
him. Instead of making the purchase himself, Mr. Repide employed a relative 
by marriage, Mr. K, to purchase the shares for him. The plaintiff’s agent did 
not recognized Mr. K, but said afterwards in court that if he had known the 
identity of the buyer he would not have sold at that price. 

Another ground for complaint was that corporate law required that a 
general meeting should be held when major transactions were about to occur. 
No such meeting had been arranged when the defendant bought the others’ 
stock, and not one word had been mentioned about the land negotiations with 
the state. The civil code held that “consent given by deceit shall be void”, so in 
the first legal instance, the Trial Court, reversed the defendant’s purchase on the 
basis that he had not revealed “facts affecting the value of the stock which he 
in good faith was bound to reveal” (Wilgus 1910, p. 269). However, then the 
Philippine Supreme Court reversed this trial court’s decision, “on the ground that the 
code required “some positive act of fraud”, “which includes false promises, the 
abuse of confidence” and of which there is no evidence; […] “this was a “sale 
in which consent was freely given, without any deceit, without any information, 
—good, bad, or indifferent on the part of the purchaser,” (Wilgus 1910, p. 
269). 

Then the US Supreme Court reversed the decision again when they rebuked 
the ruling of the Philippine Supreme Court. The US Supreme Court laid heavy stress 
on the affirmative steps taken to conceal the identity of the defendant, speaking of 
this as “strong evidence of fraud” (Manne, 1966, p. 22). The US Supreme 
Court held that ordinary relations between directors and shareholders are not of 
such a fiduciary nature as to make it the duty of the director to disclose to the 
shareholder general knowledge which he possesses regarding the value of 
shares before he purchases, but that “there are cases where by reason of the 
special fact such duty does exist” (Wilgus 1910, p. 270, my italics). Thus, 
according to this new rule, the directors had no general duty to disclose 
information before trading with investors, however, such a duty could arise 
under special circumstances. The two most important special circumstances were 
identified as “concealment of identity by the defendant” and “failure to disclose 
significant facts having a dramatic effect on the stock price” (Bainbridge 2001).  

As state common law evolved in the early 1900s, both the “special facts” 
and the “minority” rule gained territory in the various state courts. To involve 
moral aspects in connection with “unequal access to information” was 
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controversial but an important transgression from the earlier and fairly modest 
request of a “abstaining from fraud”. The courts felt obliged to discuss all three 
rules (“no duty to disclose at all”, “duty to disclose”, and “duty to disclose 
under special circumstances”). Courts who followed the old “no duty” went 
“out of their way” to demonstrate that the case at bar in fact did not involve 
any special circumstances. By the late 1930s, the old “no duty rule” was no 
longer dominating in theory, while the “special circumstances” and the “duty to 
disclose” had spread to a number of states (Bainbridge 2001).  However, in 
practice, the cases that the plaintiffs actually did win still contained active fraud and 
face-to-face transactions. For most part of the 1900s, the US Supreme Court was 
reluctant to announce regulations that would be valid in general (and thus not 
only related to the specific individuals in the specific case), it was attempted to 
keep the case specific and tangible by giving examples. The newly created rules 
“special facts” and “duty to disclose” were based on the classic “fiduciary duty” of 
the directors, but in the beginning of the 1930s, the courts had realized that the 
nature of the information must be carefully analyzed too, and this was an 
entirely new trace.  

The information was in the case “Goodwin versus Aggassiz” (1933) 
considered to be “at most a hope, possible an expectation.”117 In other words, 
it was not material; in fact, it had not yet passed, as the judge said, its “nebulous 
stage”. This case is, according to Bainbridge, the leading insider trading case in 
America. The case concerned a mining company where one geologist put 
forward a theory that it might be copper in a northern region in Michigan. The 
mining company thought that this idea was worth following up and within 
short started to buy the rights to mine the land. In the same time, the company 
directors started to buy shares in the mining company. When the findings were 
made public, one investor sued the directors. The plaintiff had sold his shares 
during the time the directors had been buying, and claimed that he would not 
have sold if the copper findings had been made public. However, the plaintiff’s 
claim was firmly rejected by the Massachusetts Supreme Court. The court pointed 
towards the “majority rule” (no duty) and said that directors in general do not 
occupy the position of trustee towards individual stock holders in the 
corporation (Goodwin v. Aggassiz, p. 660), but went on to note that “special 
circumstances” may exist so that an equitable responsibility to communicate 
facts actually could arise (ibid, p. 661). According to Bainbridge, this sounded 
very much as if the court tried to apply the rule “special facts” on the stock 
market, but then court went on to make it clear that this rule would only be 
applied on face-to-face actions “where a director personally seeks a stockholder 
for the purpose of buying his shares without making disclosure of material facts 
                                                 
117 GOODWIN V. AGGASSIZ, (Mass 1933), 186 N.E. p. 661  
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within his peculiar knowledge and not with in the stockholder” (ibid, my 
italics). Then the court went on to analyze the nature of the information and 
concluded that it at the time of the purchases was “at most a hope” and thus 
not yet a material fact. Since the information was not material and the 
transactions had been made on an impersonal market (not face-to-face), the court 
could see no liability on the directors’ part to disclose the information before 
trading. Some years later, federal legislation came to hold exactly the same kind 
of action liable for breaking the insider regulation, that is to say, came to the 
very opposite conclusion. It is therefore important, says Bainbridge, to evaluate 
the court’s motivation for its standpoint: 

 
 
Purchases and sales of stocks dealt in on the stock exchange are commonly 
impersonal affairs. An honest director would be in a difficult situation if he could 
neither buy nor sell on the stock exchange shares of stock in his corporation 
without first seeking out the other actual ultimate party to the transaction and 
disclosing to him everything which a court of jury might later find that he then 
knew affecting the real or speculative value of such shares (Goodwin v. Aggassiz, 
p. 659, my italics). 
 
 
“Impersonal affairs” and “imprecise speculative value” that somebody 

“might have had”, was at this time too little to go on for the satisfaction of the 
common law.  The court went on to argue that such business should be a matter 
to be governed by practical rules, and also that the fiduciary duties of honest 
directors should not be so difficult so that men of experience would be 
discouraged from taking such an offer. It was said that the law should not deal 
with such matters as “unequal access to information” because: 

 
 
Law in its sanctions is not coextensive with morality. It cannot undertake to 
put all parties to every contract on equality as to knowledge, experience, skill and 
shrewdness. It cannot undertake to relieve against hard bargains made between 
competent parties without fraud (Ibid, p. 661, my italics). 
 
 
Impersonal insider trading was not regarded as fraud, and the Law did not 

view “equality to knowledge” as being part of its “mission”. Whoever engaged in 
stock exchange trade/investment/speculation was at this time, in 1933, seen to 
be competent enough to look after themselves and their monetary interests. 
Bainbridge, who is a supporter of a prohibition of impersonal insider trading 
“complains” about the normative tone of the court and what he calls “its 
laissez faire attitude”. He points out that a prohibition on insider trading has 
never required of the directors that they actually seek out the other party before 
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trading, only that they either disclose the privileged information or refrain from 
trading: 

 
 
Even at its most expansive, the federal insider prohibition never required of 
the directors that they individually seek out those with whom they trade and 
personally make disclosure of “everything” they know about the company. A 
workable insider prohibition simply requires directors to publicly disclose all 
material facts in their possession before trading, or if they are not able to do so, 
to refrain from trading (Bainbridge 2001, p. 8-9). 
 
 
These problems are at the heart of the insider regulation problem. The 

logic of law—the way it was interpreted—linked all possible consequences of the 
prohibition to a scenario including individuals, to real people and victims and 
real face-to-face relations. In the material and physical land of the law, the 
image of the consequences of such probation cannot be much other than that 
the directors, in the case of a general ban of insider trading, must personally seek 
out those with whom they wanted to trade and disclose all knowledge they at 
the time may possess. This would be quite absurd, and it is therefore not 
strange that the general ban was rejected. The scenario might quite possible 
have the effect that there would be no affair in the first place, since the court 
interpreted the insider problem to be of such a nature that they would have to 
not only aim for a levelling of knowledge, but also of experience, skill and shrewdness, 
which of course is a possible scenario if the director was forced to personally 
seek out the other “less shrewd” party and disclose “everything” before trading 
with him. Notice also that this is an action the court finds would be coextensive 
with morality, which—given that there would be no transaction if the parties had 
exactly the same level of knowledge, experience, skill and shrewdness—would 
mean that “no stock exchange trade” is that which is “coextensive with 
morality”. 

The insider problem is as we shall see quite the opposite to the reasoning of 
this court. The insider trading problem promotes, on the contrary, different 
knowledge, experience, skill and shrewdness (which from the perspective of the 
reasoning of this court would be the opposite of morality) but on the condition 
that you have worked hard to get it, that is to say, have earned it. The modern 
insider prohibition concerns “equal access” to new information, and prohibits 
the use of publicity unknown—and because of the nature of these markets very 
profitable—knowledge that has been given to the director “on the side”, so to 
say, because of his position, and although he might work hard as a director, he 
has not done anything special to acquire the particular profits from trading on 
insider information, it is a by-product, a residual, something that is not 
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produced for its own sake, but in the production of the company, something 
that happens to be profitable due to the nature of these markets (Brudney 
1979), and therefore something that is part of the mere luck. To gain at the cost 
of another as the result of pure luck, as in lotteries, is acceptable, but to gain at 
the cost of another without earning it via hard work and because of a position is 
not acceptable in the real world of work. Bainbridge suggests that company 
policies could limit the freedom of directors to trade during a certain window 
of time. 

The impersonal insider trading has so far only been confronted with the 
common state law, the federal interference did not occur until the time after the 
bourse crash and depression at the beginning of the 1930s, when President 
Roosevelt took action to secure a fair and efficient stock market. However, in 
trying to establish the controversial new Rule “equal access to information” on 
the financial markets, the federal Rule makers had to try to “go around” the 
traditional and already well established personal “fiduciary duty” of the Law. 

The new can, according to Nietzsche (1989/1887), appear and appropriate 
our world view and our objects only by first of all putting on the mask of the 
forces which are already in possession of the object. Since American Law 
making is built upon precedents, and the existing common law depended on a 
breach of personal fiduciary duty in order for liability to be imposed, the Rule 
makers had for a long time to come up with new ways of looking at such a 
breach of a fiduciary duty. The origin of the modern American insider trading 
prohibition is generally assumed to be found in the “Securities Exchange Act” of 
1934 (Rundfelt 1989; Bainbridge 2001). 

 
 
 

The Rule versus the Law 
 
 

Federal Rule making – back ground 
 

The Securities Exchange Act was part of President Roosevelt’s New Deal 
program and an answer to the 1929 stock exchange crash and the subsequent 
economic depression. There are two official explanations to the New Deal 
program, (1) to protect the investors on the stock market, and (2) to secure the 
publics’ trust in the integrity of the financial markets, and the overall goal was 
to “substitute a philosophy of full disclosure for the philosophy of caveat emptor 
and thus to achieve a high standard of business ethics in the securities 
business” (Bainbridge 2001, p. 9). It was stated that the cause behind the crash 
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was actions based on greed in combination of excessive speculation, and that it 
could have been avoided with adequate regulation. 

 
 
National emergencies, which produce widespread unemployment and the 
dislocation of trade, transportation, and industry, and which burden interstate 
commerce and adversely affect the general welfare, are precipitated, intensified, 
and prolonged by manipulation and sudden and unreasonable fluctuations of 
security prices and by excessive speculation on such exchanges and markets 
(Securities Exchange Act, section 2 (4), my italics).118 
 
 
All rules concerning stock exchange trade was to be revised “to assure that 

they promoted a fair market (protecting investors) and market efficiency 
(serving an economic rather than purely speculative function)” (Burk 1988, p. 
31). Note specifically that at this time, “unreasonable fluctuations” and 
“excessive speculation” (officially) was pointed out as problems, and that Burk 
puts the “purely speculative function” on the opposite side of the “economic function” 
and thus reveals the attitude that pure speculation is not regarded an 
economically useful end.  

 
 

The mysterious origin of the insider regulation 
 
The origin of the insider trading prohibition is usually ascribed to the 

Securities Exchange Act of 1934 (cf. Löfmarck 1988; Rundfelt 1989; Hu and 
Noe 1997). The US Supreme Court, among others, thinks so: “A significant 
purpose of the Exchange Act was to eliminate the idea that use of inside 
information for personal advantage was a normal emolument of corporate 
office” (Dirks v. SEC, 1983, p. 646, quoted in Bainbridge, 2001, p. 9). 
However, an examination of the relevant legislative history reveals that a 
prohibition of the impersonal and non-manipulative insider trading does not appear 
to be one of the Exchange Act’s original purposes after all since the concept 
‘insider trading’ is not mentioned in the discussions (Löfmarck 1988, p. 31; cf. 
Bainbridge 2001, p. 9; Rundfelt 1989). The formal and official link to today’s 
insider trading prohibition is therefore, according to Bainbridge, weak and 
unclear; there is nothing that says that the Congress in 1934 intended for a 
prohibition of insider’s non manipulative trade. Despite this the fact that 
insider trading is not mentioned, the federal Rule makers derive nevertheless 
their statutory authority and legitimacy of the core of the modern federal 

                                                 
118 Securities Exchange Act, 1934, http://www.law.uc.edu/CCL/34Act/ 
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insider trading prohibition from §10(b) of the Exchange Act. This section 
reads: 

 
 
It shall be unlawful for any person, directly or indirectly, by the use of any 
means or instrumentality of interstate commerce or of the mails, or of any 
facility of any national securities exchange-- 

 
To use or employ, in connection with the purchase or sale of any security 
registered on a national securities exchange or any security not so registered, or 
any securities-based swap agreement (as defined in section 206B of the 
Gramm-Leach-Bliley Act), any manipulative or deceptive device or contrivance 
in contravention of such rules and regulations as the Commission may 
prescribe as necessary or appropriate in the public interest or for the protection 
of investors. 119 
 
 
Bainbridge (2001) thinks that it is not very probable that the Securities 

Exchange Act was meant to hit the impersonal insider trading of today and the 
real target must have been the syndicates of insiders which got together in 
order to manipulate prices. This is based on the fact that the context was 
different; the markets were smaller and there was not much public speculation. 
There is, according to Bainbridge, a part that shows that insider fraud, if not 
insider trading, was one of the intended targets. 

 
 
Among the most vicious unearthed at the hearings was the flagrant betrayal of 
their fiduciary duties by directors and officers of corporations who used their 
positions, to aid them in their market activities.120 

 
 

Bainbridge reveals the same view on life as another juridical scholar, 
Löfmarck (1988), did when she claimed that the absence of a German insider 
trading restriction was because of the absence of small investors on the 
German stock market. Like Löfmarck, Bainbridge can see only the restrictive side 
of law, the side that comes second as a response to an already existent reality, and 
not the regulations productive side; regulation as part of a strategy to liven up the 
financial markets and as means to increase the public trust and thus attract 
public speculation.  
 
 

                                                 
119 Securities Exchange Act, 1934, § 10(b), http://www.law.uc.edu/CCL/34Act/ 
120 Senate’s Reply. No. 1455, 73d Congress, 2d Session. 55 (1934), Bainbridge s. 10. 

204



 203

The SEC 
 
The US government created at about the same time the today rather well 

known supervisory agency Securities and Exchange Commission (SEC). SEC is the 
“stock exchange police” which conduct investigations and prosecutions in 
matters regarding the security markets (similar to the Swedish Finansinspektionen 
although with more power to instigate rules).121 The Exchange Act is formulated 
in very general words which makes it is ineffective without additional regulation and 
this gives SEC certain room to create future Rules. The SEC does not have the 
authority themselves to prosecute anybody for violation of the insider 
prohibition, but can according to the Exchange Act § 21(d) (1) ask the 
Department of Justice to initiate a prosecution.122 The SEC have to do a proper 
showing that there indeed have been a violation of the Securities Exchange Act, 
but they do not have to show that harm has been made to a specific individual, 
something which is an important crime requisite of law and of securities fraud. 
SEC can also on their own account impose administrative sanctions (fines).  

SEC created Rule 10b-5 in 1942 and this is the rule that today’s insider 
prohibition rests on (Bainbridge 2001; Löfmarck 1988). It reads:  

 
 
It shall be unlawful for any person, directly or indirectly, by the use of any 
means or instrumentality or interstate commerce or of the mails, or of any 
facility of any national securities exchange, 
 
(a) To employ any device, scheme, or artifice to defraud, 
 
(b) To make any untrue statement of a material fact or to omit to state a 
material fact necessary in order to make the statements made, in the light of the 
circumstances under which they were made, not misleading, or 
 
(c) To engage in any act, practice, or course of business which operates or 
would operate as a fraud or deceit upon any person, in connection with the 
purchase or sale of any security.123 
 
 

                                                 
121 SEC is an administrative federal agency that has for its assignment to regulate and supervise these 
kinds of markets. SEC is not a court but it has a semi-juridical function. It is one of more than 120 
federal agencies with an assignment of regulating different areas of private enterprise. SEC itself is 
supervised by the House Energy and Commerce Committee. The federal rules can be used by state 
prosecutors as well as by SEC itself as plaintiff. This gives room for both criminal and administrative 
sanctions. 
122 Securities Exchange Act, 1934, http://www.law.uc.edu/CCL/34Act/ 
123 17 CFR § 240.10b-5. 

205



 204

However, notice that impersonal and non-manipulative insider trading is not 
mentioned here either. This means that also this rule was valid only in cases 
where trade had occurred face-to-face, as was the common praxis within the state 
common law. Bainbridge concludes: 

 
 
In sum, the modern insider prohibition is a creature of SEC administrative 
actions and judicial opinions, only loosely tied to the statutory language and its 
legislative history. US Supreme Court Chief Justice William Rehnquist 
famously observed that Rule 10b-5 is “a judicial oak which has grown from 
little more than a legislative acorn.” Nowhere in Rule 10b-5 jurisprudence is 
this truer than where the insider trading prohibition is concerned, given the 
tiny (even nonexistent) legislative acorn on which it rests (Bainbridge 2001, p. 
12) 

 
 

It was not until 1961 that it was decided Rule 10b-5 should be applied on 
illegal insider trading on impersonal secondary markets. 

 
 

A struggle to create a crime 
 

American law is traditionally tested in and through the court process and 
is thus created within the court system, by the verdict of Supreme Court as well 
as the lower courts. This means that also the federal “Rule makers” must try 
and test the interpretation of their Rules in court. The Federal Rule makers, 
SEC, had two tough restrictions to overcome in order to make non-
manipulative insider trade into a crime. They must first of all prove that there 
had been a fraudulent behaviour according to traditional State Common Law, 
and also that there existed a fiduciary relation between the insider and his so 
called “victim”. 

There has more specifically been three different attempts to create an 
insider trading prohibition based on three different rationales: (1) Insider 
trading as Fraud (Fraud theories which failed), (2) as a breach of a fiduciary 
duty (Fiduciary–duty theories which failed) and finally (3) insider trading as a 
breach of the rule that yet had to be created the rule “equal access to information” 
(Informational access theories which succeeded) (cf. Hu & Noe 1997). The first 
two rationales belong to the “land of law”, which talks of “equal rights of men” 
“but in practice in its sanctions are not coextensive with morality” (as 
Massachusetts Supreme Court said), whereas the last rationale “equal access to 
information” is aimed to create total parity amongst players, which is the 
“Baudrillardian criteria” for a game rule. The game rule also suspends the law 
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when it established new legislation which alone counts (Caillios1958/2003, p. 
10). This is as we will see what the insider regulation did. 

The first attempt to make non-manipulative insider trading into a criminal 
offence was built on the view that insider trading was a fraudulent action. 

 
 
 

Creating the territory of the Rule 
 

The logic of the Rule: “disclose or abstain” 
 
Rule 10b-5 from 1942 evolved slowly in praxis, but it was not until the 

court case Cady, Roberts & Co124 in 1961 that it started to take off (Bainbridge 
2001; Löfmarck 1988). The defendant in this case was a man named Mr. 
Cowdin who was a director in the corporation Curtis-Wright and a partner in a 
stock brokerage firm called Cady, Roberts & Co. During a Curtis-Wright board 
meeting, the board decided to cut down company dividends. When Cowdin 
found out about the impending dividend cut, he informed one of his partners 
in the brokerage firm, a partner named Gintel. Upon receiving this information, 
Gintel sold a large post of his customers Curtis-Wright stock. When the 
dividend cut was announced, the stock price fell several dollars per share, and 
Gintel and Cady Roberts & Co’s customers were saved from making 
substantial losses. 

Before Rule 10b-5, the insider trading cases concerned only securities fraud 
little different from other kinds of fraud in “the land of the State Common 
Law”. This time, however, the insider trading case was handed by SEC that 
went one step further when claiming that Gintel’s act had broken Rule 10b-5. In 
doing so, SEC articulated what became known as the “disclose or abstain” rule. 
SEC held that the insider, who is in possession of material unpublished 
information, must disclose that information before trading, or if that is 
impossible, abstain from trading, and won the case (Bainbridge 2001, p. 12). 
However, as the Rule was an administrative sanction by SEC and not a judicial 
opinion, it was unclear what precedent values the rule “disclose or abstain” would 
have. There was a long line of precedents to the contrary and the only 
legislative ruling the state courts had to follow was the ruling by the US Supreme 
Court. 

The “disclose or abstain” Rule was tested also in another contemporary and 
well known case called SEC v. Texas Gulf Sulphur125. Texas Gulf Sulphur was a 
                                                 
124 CADY, ROBERTS & CO., (1961), S.E.C., vol. 40, p. 907. 
125 SEC V. TEXAS GULF SULPHUR CO, 401, Federal Reporter.2d, (2d Circuit). 1968. 
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mining company that in 1959 found signs of an ore deposit in Ontario. In 
1963, the company began to do ground surveys of the area and soon found the 
ore deposit to be substantial. The company then ordered its employees to be 
silent about the findings, before buying the mining rights of the land. Directors 
started despite this to buy company shares and tipped others to do so too. So 
rumours where flourishing, and after an initial denying of the findings, the 
company went public at a conference in April 1964. During the period of 
November 1963 to April 1964, the stock price moved from a price of about 
$18 to $30 due to rumours, and after the public announcement, the price went 
up to $ 58 per share. 

SEC sued the insiders for violating Rule 10b-5. Once again they held that 
insiders must disclose the information before trading or abstain according to 
the rule “disclose or abstain”. However, the Second Circuit (of the Federal Courts of 
Appeals) noted that the timing of disclosure must be a matter for the business 
judgement of managers, and that the company, Texas Gulf Sulphur, therefore 
had no duty to disclose information about the ore strike.126  Moreover, in this 
case, a valuable corporate purpose was served by delaying disclosure: 
confidentiality prevented competitors from buying the mineral rights and 
lowered the price landowners would charge for them (Bainbridge 2001, p. 14). The 
company had in other words the right to omit making the findings official until 
the time that the land acquisition program was completed. 

In practice, SEC wanted the “abstain from trading part” of the rule, since 
a disclosure of sensitive company secrets for the sake of allowing profitable 
insider trading will hardly be an option (Bainbridge 2001), and since that which 
is wanted is fair trading conditions for the sake of the public trust in the 
integrity of the financial markets (Manne 1966). But SEC had to use the 
terminology “failure to disclose” in formulating the criminal offence since this 
is what links the crime to the Rule 10b-5, where the slightly more active “failure 
to disclose” exists as a criminal requisite (although it also requires a deception in a 
face-to-face situation), whereas there is absolutely no sign of the completely passive 
“abstain from trading part” in the Exchange Act. 

Indeed, Rule 10b-5 was seemingly originally intended for a more active kind 
of fraud (Bainbridge 2001; Löfmarck 1988), or at least, that is probably the only 
way in which that which in practice was sought after (consciously or 
unconsciously)—the expansive financial speculative future of today—could be 
formulated at the time. At this time, only active bad behaviour could be 
conceived as worth pursuing, as in an active intention to deceive a specific 
person. For there to be a passive failure to disclose, there had to be a duty to 

                                                 
126 SEC V. TEXAS GULF SULPHUR CO, 401, F.2d. 
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disclose, in the first place, so in order to impose liability, the defendant must 
owe a fiduciary duty to disclose information to an investor.  

SEC tried at this time to “go around” the seemingly “original meaning” 
behind the idea of making the passive act of “omitting to state a material fact” 
into an criminal offence which demanded that the “omitting” had occurred “in 
connection with personal deception” and in that way they, so to say, attempted 
to “broaden” the meaning of the term ‘deception’ to include also non-
manipulative impersonal trading. However, they could not avoid the demand that in 
order for the crime to be a securities fraud/deception, there should also be a 
fiduciary duty between the parties. SEC was therefore still forced to show the 
existence of such a relation of duty between the accused insider and somebody 
else, either the investor or the source of the information—the company itself. 
Löfmarck points out that insider trading is a crime supposed to be directed 
against investors, although the realising factor for liability is in the USA a breach 
of a fiduciary duty towards the company (1988, p. 40). As was said above, SEC 
was mainly trying to “go around” the “original meaning” behind the phrase “to 
omit to state a material fact” which was linked to state common law and 
required manipulative fraud. How else where they going get the desired 
“abstain from trading” (while in possession of unpublished information) by 
building the supposed criminal act on a failure to disclosure, when there was no 
real individuals to whom the insider could be said to owe a fiduciary duty to 
disclose unpublished information? 

The courts had processed insider cases for many decades, but state law did 
not view insider trading as a criminal offence since the trade took place on an 
impersonal market between purely voluntary parts ignorant of each others 
existence since those insider cases were not viewed as fraud, rather as a possibly 
breach of a fiduciary relation between directors and investors.  

Bainbridge, who prefers state law to the creative federal rule making, says 
that this case should have been subject to Agency Law within in the Common 
Law instead of Federal Rule making. The company was found innocent of failing 
to disclose the information about the ore strike (due to the right to carry 
corporate secrets for competitive reasons) in the same time as it had clearly told 
all employees involved to keep quite about the findings, so this case should, 
according to him have been about “failure to keep confidential information 
belonging to the corporate principal a secret”: 

 
 
Agency Law precludes a firm’s agent from disclosing confidential information 
that belongs to their corporate principal, as all information relating to the ore 
strike clearly did (Bainbridge, p. 14).  
 
 

209



 208

Insiders can only spread or leak information if company policies make no 
restrictions, and more often than not company policies prohibits employees 
from leaking confidential information. 

 
 
 
 

“Equal access to information” 
 
What the SEC wanted was after all not really “abstain from trading” as much 

as “equal access to information” and this became an entirely new theory to motivate 
the rule “disclose or abstain”. The Second Circuit (of the Federal Courts of 
Appeals) often shared SEC’s opinion and held therefore that the federal insider 
prohibition indeed was meant to ensure that “all investors trading on 
impersonal exchanges have relatively equal access to material information”127 as 
well as “that all members of the investing public should be subject to identical 
markets risks”.128 

And here, two fundamentally different territories crash into each other; all 
of a sudden everybody shall have equal access to information. Incredible enough, 
in the same time as the court viewed it completely in order that the company 
did not tell the land owner about the findings on her land. If the land owner was 
given the opportunity to “equal access to information”, she might have asked 
for a higher price for the mining rights, in retrospect a more “correct price” 
given the circumstances. Now, because she did not have equal access to the 
material facts she probably got “too little” for the rights to exploit her land.  

In the reasoning with respect to the company behaviour, there was no 
trace of any “equal access to information”, the company’s right to keep the 
findings a secret in order to fend off competition was no one priority, how can 
this be? How can unequal access to information be in order in the first instance but 
not in the other? One explanation is that the well being of the odd individual is 
not the issue and is not really important. However, Bainbridge finds this 
strange too, and says that the Law in the form of this new Rule is not good Law: 

 
 
In examining Texas Gulf Sulphur, however, it is critical to distinguish between 
what the law was and what the law is—although much of what was said in that 
opinion is still valid, the core insider trading holding is no longer good law (Bainbridge 
2001, p. 13). 
 
 

                                                 
127SEC V. TEXAS GULF SULPHUR CO, 401, F.2d, p.848. 
128 SEC V. TEXAS GULF SULPHUR CO, 401, F.2d, p.852. 
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The foundation of the insider trading prohibition is not “good law”, or 
should we say, the interpretation of the first regulation § 10(b) and then Rule 
10b-5, is “not good law making” (legislation). But the “truth” is probably that 
we are not really dealing with “Bad Law, as much as “No Law”; it is not bad law 
making but good game rule making. And this game rule represents a fundamentally 
different logic, the logic of the game rule. It has been a transformation of law, 
or a replacement of law: 

The prohibition of active securities fraud based on deceitful intention directed 
towards a specific human being who has no reason to doubt the known person who 
turns out to be a deceiver; a human being who has placed his/her trust in the 
action of the deceiver, has here been transformed and/or replaced by a logic 
that prohibits non-manipulative securities trade on an anonymous and 
impersonal market place, however, while still attempting to use the same kind 
of terminology and motives. However, the image of the insider prohibition as 
ordinary law making in the good old ordinary world is now destroyed. It is two 
different spheres driven by fundamentally different logic. The logic of the one 
land is based on meaningful principles such as personal fiduciary relations, intentional 
fraud face-to-face and real victims. This is the land of morality, where unequal 
(access to) information is accepted and logical on the grounds of what is called 
“healthy” competition. The logic of the other land is the opposite of the first. The 
Rule demands “disclose or abstain” on the basis of the theory “equal access to 
information”, but it is amoral because on an impersonal market with the abstract 
institutionalized division of insider/outsiders, there are no individual victims, 
no individuals, only cheaters of the game (Baudrillard 1990). Bainbridge thinks 
that “the equality of access principle admittedly has some intuitive appeal” 
(2001, p. 15), and there “seems to be a widely shared view that there is 
something inherently sleazy about insider trading” (2001, p. 71). But as we will 
see further on, it is not so easy to see what is sleazy and what is not in 
connection with the insider regulation.  

 
 

The Breaking-point 
 
The Texas Gulf Sulphur case sent the insider trading prohibition down a 

road leading to the creation of a new territory, where the Rule prohibiting the 
insider trading shall guarantee total parity amongst players and together with 
other regulations of the financial markets, creates the boarders of the game 
territory. When the government chooses to see insider trading as a form of 
passive securities fraud and a legal priority, it actively participates in creating the 
new Game territory, because it is the Rules that create the game (Baudrillard 
1990). 
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Now a struggle began between the two different forces, logics or 
perspectives; on the one side, we have the force, perspective and morals of 
state law and on the other the force, perspective morals of the federal rule 
makers.  And the battle had just begun. Bainbridge says: 
 

To be sure, many states held that insider trading did not violate those duties, 
especially with respect to stock market transactions, but so what? In the light of 
those precedents, the Second Circuit could have held that insider trading was 
not within Rule 10b-5’s regulatory purview. If it had done so, the prohibition 
would have evolved along a different path that the one it actually followed 
(Bainbridge 2001, p. 15). 

 
 

The drawback 
 

The 1980 case Chiarella versus the USA concerned an employee at the 
printing firm Pandick Press.129 The printing firm prepared amongst other things 
tender offer disclosure material and used codes to conceal the names of the 
companies involved. One day, Chiarella managed to break the code, upon 
which he managed to purchase shares in the target company before the bid was 
officially announced. Shortly after the announcement he sold the shares. 

Chiarella got caught and was convicted by the Second Circuit of breaking 
the Rule 10b-5 by trading on the basis of material non-public information. The 
conviction was affirmed; the SEC applied the “equality of access to 
information-based disclose or abstain rule” it had created in Texas Gulf 
Sulphur case. However, then the US Supreme court stepped in and reversed 
the conviction on the basis that there had been no breach of a fiduciary 
relationship. Since Chiarella was (1) not employed by- or an agent for either the 
bidding or the target company, whose shares Chiarella bought, and since (2) the 
company that he worked for, Pandick Press, was hired by the bidding company 
whose shares Chiarella had not bought, the Supreme Court could not find a 
valid fiduciary relation between Chiarella and the company which shares he had 
bought, and Chiarella was set free. 

This shows, according to Bainbridge, that the federal Rule maker had 
departed too far from its state common law predecessors (2001, p. 17). The US 
Supreme Court re-established that there hade to exist a real relation based on 
trust between buyers and sellers for liability to be imposed. The fact the one of 
the parts had more information than the other was in the eyes of the US Supreme 
Court not valid grounds for imposing damages or setting aside the transaction. 
The Supreme Court declared hereby that the original paragraph § 10(b) had not 
                                                 
129 CHIARELLA V. UNITED STATES, (1980), United States Supreme Court Reports, vol 445, s 
222- 
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been intended to ensure “equal access to information” for all investors. The 
Supreme Court held that it was impossible to convict Chiarella without at the 
same time prohibit everybody that buys or sells on any market to trade while in 
possession of unofficial material information, and this was a principle that the 
Supreme Court refused to acknowledge. They believed that “the equal access to 
information” rule actually had to be enforced for real in the “real” world and 
did not realize that it is more of an idea of an image, a mental construct that, as 
we will see, have little to do with reality. The Supreme Court said:  

 
 
No duty could arise from petitioner’s relationship with the sellers of the target 
company’s securities, for petitioner had no prior dealings with them. He was 
not their agent, he was not a fiduciary, he was not a person in whom the sellers 
had placed their trust and confidence. He was, in fact, a complete stranger who 
dealt with the sellers only through impersonal market transactions. We cannot 
affirm petitioner’s conviction without recognizing a general duty between all 
participants in market transactions to forgo actions based on material, non-
public information. Formulation of such a broad duty, which departs radically 
from the established doctrine that duty arises from a specific relationship between 
two parties, should not be undertaken absent some explicit evidence of 
congressional intent. As we have seen, no such evidence emerges from the language or 
legislative history of § 10 (b). Moreover, neither the Congress nor the 
Commission has ever adopted a parity-of-information rule.130 
 
 
The ruling of the US Supreme Court had the consequence that the SEC 

could no longer use Rule 10b-5 to prohibit somebody to trade based on a duty 
to disclose information in possession. Instead, the “disclosure or abstain” 
theory of liability for insider trading, was premised “upon a duty to disclose 
arising from a relationship of trust and confidence between parties to a 
transaction”.131 The federal rule makers were actually slightly reprimanded for 
being too eager: 

 
 
Thus, administrative and judicial interpretations have established that silence in 
connection with the purchase of sale of securities may operate as a fraud 
actionable under § 10(b) despite the absence of statutory language or legislative history 
specifically addressing the legality of nondisclosure (Ibid). 
 
 

                                                 
130 CHIARELLA V. UNITED STATES, (1980), United States Supreme Court Reports, vol 445, s 
232-233 (my italics). 
131 CHIARELLA V. UNITED STATES, (1980), United States Supreme Court Reports, vol 445, s 
230. 
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The insider trading prohibition was indeed an entirely new “law of the 
land” or rather “rule of the game”, and as such, still too strange to be allowed 
to exist. So, the prohibition was snatched back from the land of the Game Rule 
from the abstract “equal access to information” (total parity among players) 
and back into the real world of law, and of real relations of trust between real 
people. 

However, the SEC did not give up that easily, three years later, another 
cased ended up on the Supreme Court’s table. This time the case concerned a 
stock analyst, named Dirk, who had found out about a (real) fraud in a large 
investment company called, Equity Funding.132 Dirk got the information from a 
former employee of Equity Funding and told the SEC about it shortly 
afterwards, and in the same time, told also the business paper Wall Street Journal. 
He then discussed Equity Funding with some of his customers who thereafter 
sold their Equity Funding shares before the public announcement and in that 
way managed to avoid substantial losses. Dirk thought that he had done his 
duty well, but after Equity Funding had been placed under receivership, SEC 
began an investigation of the roll Dirk had played in the exposure of the fraud. 
After the investigation was finished they prosecuted Dirks for violating the 
federal insider trading prohibition by repeating the allegations of fraud to his 
clients. Bainbridge says: 

 
 
One might think Dirks deserved a medal (certainly Mr. Dirks seem to have felt 
that way), but one would be wrong (Bainbridge 2001, p. 18). 
 
 
The allegations was grounded in the Rule “equal access to information”, 

but since neither Dirk himself, nor his clients were customers or employees or 
agents of Equity Funding, or had any kind of fiduciary relation to the investors 
they had traded with, the US Supreme Court once more reversed the 
disciplining of SEC, they said: 

 
 
We were explicit in Chiarella in saying that there can be no duty to disclose 
where the person who has traded on inside information “was not [the 
corporation’s] agent,… was not a fiduciary, [or] was not a person in whom the 
sellers [of the securities] had placed their trust and confidence.” Not to require 
such a fiduciary relationship, we recognized, would “[depart] radically from the 
established doctrine that duty arises from a specific relationship between two 
parties” and would amount to “recognizing a general duty between all 

                                                 
132 DIRKS V. SEC, (1983), United States Supreme Court Reports, vol 463, p. 646-679. 
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participants in market transactions to forgo actions based on material, 
nonpublic information.”133 
 
 
Once again, the US Supreme Court is thinking of consequences such an 

“absurd” rule as “equal access to information” would have on all markets.134 
This rule making is rejected again as it is too far from the force and praxis of 
law, thus the logic is still: no fiduciary relation—no liability (cf. Löfmarck 1988, 
pp. 81). Indeed, the court focused instead on the importance of there being a 
personal fiduciary relation for liability to be imposed: something that is non-
existent in an anonymous securities market filled with “faceless transactions” 
(Löfmarck 1988, p. 17). It was according to Löfmarck because of the Supreme 
Court’s turn down that SEC created The Insider Trading Sanctions Act in 1984 
(1988, p. 20-21). This act contained administrative sanctions in the form of 
three times the profit or avoidance of losses that the insider had made. The 
maximum penalty fee was raised from the previous $10 000 to $100 000. 
Administrative sanctions, however, do not have quite the same preventive value 
in discouraging “white collar crimes” as the breach of the law and an 
imprisonment do because these criminals bring the economic risk factors into 
their profit calculation (Löfmarck 1988, p 16-17). 

However, there was, as always, a little crack in the smooth surface of the 
law that in the end opened up for the Rule makers after all. The Supreme Court 
admitted that they could see that the fiduciary duty requisite was problematic in 
cases of tipping, so the court held that the person who had traded on the basis 
of a tip could be held liable under certain circumstances. 

 
 
The conclusion that recipients of inside information do not invariably acquire a 
duty to disclose or abstain does not mean that such tippees always are free to 
trade on the information. The need for a ban on some tippee trading is clear. 
Not only are insiders forbidden by their fiduciary relationship from personally 
using undisclosed corporate information to their advantage, but they also may 
not give such information to an outsider for the same improper purpose of 
exploiting the information for their personal gain. Thus, some tippees must 
assume an insider’s duty to the shareholders not because they receive inside 

                                                 
133 DIRKS V. SEC, (1983), United States Supreme Court Reports, vol. 463, p. 654-655. 
134 As a parenthesis, Aristotle would probable not have agreed that “equal access to information” 
would be an absurd rule.  His moral standpoint with respect to business transactions is built upon the 
idea of friendship as the ground for transaction which demands that the opposing parties take 
responsibility for the well being of the other part (cf. Votinius 2004). The “absurdity” lies rather in 
how far this is from how business is viewed and functions today, where the business metaphors refer 
to war and competition, rather than friendship (as for example is showed in the protection of 
corporate secrets at the cost of equal access to information between the land owner and the mining 
company in the case TEXAS GULF SULPHUR. 
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information, but rather because it has been made available to them improperly. 
[…] Thus, a tippee assumes a fiduciary duty to shareholders of a corporation 
not to trade on material nonpublic information only when the insider has 
breached hit fiduciary duty to the shareholders by disclosing the information to 
the tippee and the tippee knows or should know that there has been a 
breach.135 
 
 
The employee that had tipped Dirks, a man named Secrist, had been 

employed by Equity Funding at the time of the tipping, and owed therefore, a 
fiduciary relation to Equity Funding. But a breach of that fiduciary relation was 
still not enough for liability, because state common law demanded not only a 
fiduciary relation, but also that the person who had breached that relation had 
gained something in doing so, which was not the case here. The Supreme Court 
stated thereby that for liability to be imposed, SEC had to show that the 
defendant had also gained something, money or other favours. 

 
 
 

The breach with Law 
 

The previous cases had pointed to several weaknesses in the insider 
prohibition, and the largest problems were then as today insider trading before 
corporation takeovers. In the case of company takeover, the bidding company 
almost always sets the price higher than the existent price which almost always 
makes it profitable to buy shares in the target company before an impending 
take over. Empirical studies have showed that insiders quite likely tip family 
and friends before takeovers. And to get specifically to this kind of insider 
trade, the SEC created Rule 14e-3 in the beginning of the 1980s.136 This Rule 
prohibits persons to tip another who is likely to buy or sell the share in 
question. The prohibition starts from the moment plans of a takeover are being 
made and before the target company has been informed. Rule 14e-3 is not 
founded on personal fiduciary relationships and do no require personal gain for 
liability to be imposed (Bainbridge 2001, p. 22).  And this is a definite break 
with the state common law. The personal connections and fiduciary 
relationships between people and companies are via Rule 14e-3 cut loose and 
left behind, the personal trust is removed. It is a change of logic, why? One 
explanation is that they wanted to create exactly what they had gotten rid of: 

                                                 
135 DIRKS V. SEC, (1983), United States Supreme Court Reports, vol 463, p. 659-660. 
136 Securities Exchange Act, 1934, 17 CFR § 240.14e-3. 
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trust, although another kind of trust; the modern kind of impersonal and 
abstract trust. 

 
 
 

The misappropriation theory 
 
With the help of Rule 14e-3, the SEC could get around the demand on a 

fiduciary relation for liability to be imposed. There was only one problem: This 
Rule was restricted to deal with only the increasing insider trading associated 
with mergers and acquisition activity in the 1980s. Therefore, many cases still 
fell under Rule 10b-5 with its demand on a fiduciary relation and personal gain 
to impose liability. So, SEC decided to come up with yet a new theory under the 
Rule 10b-5 that would be valid for all cases: the misappropriation theory. This time 
SEC returned to the strategy of widening the meaning of the old concept 
‘fiduciary duty’ in an attempt to make the fiduciary trust valid also on anonymous 
financial markets. The ground for this Rule was found in the Chiarella case. 

In Chiarella, the Chief Judge, Justice Burger, said that the way in which the 
insider gets the non-public information could be of such kind that the 
information must be official before traded on. First, Chief Justice Burger cites 
one of the previous court commentators: 

 
 
The way in which the buyer acquires the information which he conceals from 
the vendor should be a material circumstance. The information might have 
been acquired as the result of his bringing to bear a superior knowledge, 
intelligence, skill or technical judgement; it might have been acquired by mere 
chance; or it might have been acquired by means of some tortuous action on 
his part… Any time information is acquired by an illegal act it would seem that there 
should be a duty to disclose that information (Keeton, Fraud—Concealment and 
Non-Disclosure, 15 Texas L. Rev. 1, 25-26 (1936) (emphasis added). 137 
 
 
..and then Chief Justice Burger says: 
 
 
I would read § 10 (b) and Rule 10b-5 to encompass and build on this principle: 
to mean that a person who has misappropriated nonpublic information has an 
absolute duty to disclose that information or to refrain from trading. The 
language of § 10 (b) and of Rule 10b-5 plainly supports such a reading. By their 
terms, these provisions reach any person engaged in any fraudulent scheme. 

                                                 
137 CHIARELLA V. UNITED STATES, (1980), United States Supreme Court Reports, vol 445, p. 
240. 
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This broad language negates the suggestion that congressional concern was 
limited to trading by “corporate insiders” or to deceptive practices related to 
“corporate information”.138 

 
The hand of the Law is reaching out for the hand of the Rule. The 

possible fusion of the Law and the Rule must go through morality. The language 
of Law is morality; it claims to understand nothing else even if it knows that it 
is not coextensive with morality.139 It concerns trust and logical relations 
between the gains of one person in relation to the gain of all others. It is built 
upon the moral that you have to work to eat, not win and absolutely not cheat. 
As the opinion Titus and Carroll (1986) express after referring to the same 
commentator as Justice Burger did above (Keeton): “We deem it unfair that 
others who know the real circumstances by means other than by their own 
effort and diligence should be able to take advantage of the former”(quoted in 
Löfmarck 1988, p. 38). 

What becomes important is how the profitable information has been 
acquired. Via (1) ‘the result of his bringing to bear a superior knowledge, 
intelligence, skill or technical judgement’ that which is moral, or via (2) ‘mere 
chance’ (amoral), or via (3) some ‘tortuous action’ (immoral)? How did you get 
the information, did you steal it? Out of this came: A person who has 
misappropriated non-public information has an absolute duty to disclose that 
information or to refrain from trading. 

Focus is hereby shifted from the—at this time—too exotic “equal access 
to information” to legal or illegal trading depending on how the basis for trading 
has been acquired: by hard work, by chance or by deception? Thus, the criminal 
action becomes not trading as such, but theft of information (before trading). 

After this new break and opportunity, the SEC urged and pressured the 
lower courts to adopt the misappropriation theory, which many of them also did 
(Bainbridge 2001, p. 23). The court did however not adopt Chief Burger’s view 
that insiders have a duty to inform those whom he trades with. One lower 
court said that insiders by misusing confidential company information for 
personal gain had cheated the employer and the employer’s clients, and that 
this would be enough to hold the insider liable for breach of a fiduciary duty 
towards both the company and the investors with whom the insider had traded. 

SEC could from now on plead liability via the misappropriation theory when 
somebody had (1) misused material unofficial information and therefore had 
(2) breached a fiduciary relation and (3) used this information when trading with 

                                                 
138 CHIARELLA V. UNITED STATES, (1980), United States Supreme Court Reports, vol 445, p. 
240. 
139 As the Massachusetts Supreme Court said in GOODWIN V. AGGASSIZ (1933), 186 N.E. p. 
661. 

218



 217

others, regardless of whether he had any fiduciary duties towards the investors he had 
traded with or not. 

Just as the Rule disclosure or abstain had demanded a breach of a fiduciary 
relation in order to posit liability, so did the misappropriation theory demand a 
breach of a fiduciary relation, only this time, not towards the person/persons 
involved in the actual securities trade, the person who may have been cheated, 
but to the specific corporation or rather to the owner or source of the 
information, who gained or lost nothing depending on the insider trading. 

The personal in the fiduciary relation which according to old state common 
law was equivalent to face-to-face situations, was hereby because of the 
impersonal nature of the securities trade substituted for a fiduciary relation and 
trust between the insider person and the company, and was thus made more 
impersonal. The fiduciary duty was hereby also widened. Chiarella, for example, 
would according to this logic have been convicted for a breach of a fiduciary 
duty towards his company Pandick Press, instead of being declared innocent 
because of a nonexistent fiduciary relation between Chiarella and the share 
holders of the target company (which did happen). From here on, the SEC and 
some of the lower courts… 
 
 

…seemed to view the fiduciary duty element as a mere inconvenience that 
should not stand in the way of expansive insider trading liability. They 
consistently sought to evade the spirit of the fiduciary requirement, while 
complying with its letter. Even a former SEC Commissioner admitted as much, 
acknowledging that the misappropriation theory was “merely a pretext for 
enforcing equal opportunities in information” (Bainbridge 2001, p. 24). 
 
 
However, it was still hard to get approval for this new way of viewing the 

fiduciary relationship and securities trade. The US Supreme Court took up the 
misappropriation theory for the first time in the case Carpenter v. United States140 
where a reporter from Wall Street Journal together with some friends were said 
to have misused unofficial information belonging to the Journal. The Supreme 
Court supported the conviction on the basis of mail and wire fraud statues141 as 
the information was considered an asset of the Wall Street Journal. But as to 
the defendants’ securities fraud conviction, the court split, with the result of 
four judges for conviction while four voted against. And the tradition is that in 

                                                 
140 CARPENTER v. UNITED STATES, (1987), United States Supreme Court Reports, Lawyer’s 
Edition 2d, vol. 98. 
141 The mail and wire fraud statues, 18 U.S.C. § 1341 and § 1343 prohibit the use of any of these 
technologies to commit criminal offences. 
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the case of a Supreme Court split, the lower court ruling is sustained although 
without precedent value. 

 
 

Inconsistent ruling 
 

The Supreme Court neither accepted the misappropriations theory nor rejected it 
which caused a lot of confusion (Bainbridge 2001; Löfmarck 1988). This 
opened up for the lower courts to form their own decisions and to affirm or 
reject the misappropriation theory as they pleased. 

The formulations in § 10(b) and Rule 10b-5 are vague: “any fraudulent or 
manipulative conduct in connection with the purchase or sale of any security”, and 
in the case Central Bank of Denver v. First Interstate Bank142, the U.S. Supreme Court 
not only rejected the misappropriation theory, but also sent out a warning against 
expanding the concepts of ‘securities fraud’ beyond what the reason of the 
words of the statue could bear. This, although the Central Bank case, according 
to Bainbridge, was a clearer case of deception than most cases because it 
concerned a more active fraud in connection with a sale of securities by a bank 
employee. The message of the U.S Supreme Court was that the misappropriation 
theory’s “misuse of information belonging to the owner or the source of the 
information” must somehow be linked to “deception in connection with 
purchase or sale of securities” in order to gain validity.  

On the basis of the Supreme Court’s warning, the eights circuit rejected 
the misappropriation theory by keeping the interpretation of the § 10(b) narrow 
in the case United States v. O’Hagan.143  O’Hagan was one of the partners in a law 
firm called Dorsey & Whitney. In 1988, Dorsey & Whitney landed the job of 
assisting the company Grand Metropolitan PLC (Grand Met) in taking over 
another company called Pillsbury Company. Although not involved in the 
takeover, O’Hagan had heard about the plans and started to buy shares and 
options in Pillsbury Company. After the takeover was officially announced, the 
stock price more than doubled with the effect that O’Hagen made more than a 
4 million dollars profit. Shortly afterwards, SEC charged him with violation of 
Rule § 10(b) and Rule 10b-5 by trading on “misappropriated non-public 
information”. 

But the Eights Circuit held that O’Hagan could not be held liable. The Court 
took stand in the universality of law, just like the Supreme Court had hitherto done, 
                                                 
142 CENTRAL BANK OF DENVER v. FIRST INTERSTATE BANK, (1994), 511 United States 
Reports, p. 164. 
143 UNITED STATES v. O’HAGAN, 8th Circuit 1996, 92 F.3d, p. 612, revised, (1997), 521 United 
States Reports. 
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that is to say, “what goes on the financial markets must be applied on every 
other market too”, they held that Rule 10b-5 could inflict legal responsibility 
only in the case of an active deception directed towards one or more specific 
investors, and thereby “reinserted” the demand of a breach of a personal 
fiduciary relation between the insider trader and the investor. O’ Hagan could 
according to this logic not be held liable as there was no fiduciary relation 
between him and the shareholders of Pillsbury Company, whose shares he had 
been trading. Moreover, the court held also that the misappropriation theory was 
invalid since it was not grounded in the deception criteria of Rule 10b-5, but 
rather in a breach of the fiduciary relation between the insider and the source 
(owner) of the information; something which is detached from the securities trade, 
and thus disqualified the whole ground for the misappropriation theory. 
Remember that the “deception” must occur “in connection with security 
trade”.  

The law “tries” to hold on to the demand of actual and obvious connections. 
It naturally prefers facts as opposed to that which is “at most a hope”, and the 
material and real instead of the abstract and imaginative. It also prefers the 
crimes to be exactly as the law text articulate them and thus prefers that the 
“deception in connection with a purchase of securities” is as obvious as when 
somebody who is knocking on peoples doors is trying to sell worthless 
securities, a common behaviour of the insider syndicates of the early days of 
the expansion of the financial markets, in the late 1800s (Crump 1874).This 
while the connection between the misappropriation and the deception, as 
stated in the Securities Exchange Act of 1934 and 1942, was weak and more of 
a “formalistic sense” (Bainbridge 2001, p. 26). Even if the “misuser” of 
information is deceiving the source/owner of this information, this may not 
have any bad consequences for the owner (the company). And in any case, the 
information owner need not have been damaged by the actual deception, or 
theft, of information (the action as such), but only when the confidential 
information is prematurely spread to the market, as when the insider uses the 
information for his own gain. Any consequences (deception) of the action 
(theft) are thus incidental, which Bainbridge sees as a problem: 

 
 
Hence it is theft—and any concomitant breach of fiduciary duty—by the 
misappropriator that is truly objectionable. Any deception on the source of the 
information is purely incidental to the theft (Bainbridge 2001, p. 26). 
 
 
But the misappropriation theory is of course a kind of Game Rule. And 

game rules have very little to do with meaning, in this case, a meaningful and 
logical connection between this misappropriation theory and the active deception 
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illuminated and demanded by Rule 10b-5. Of course there is a very distinct 
purpose and meaning behind the federal rule makers’ wish to get the 
misappropriation theory accepted: To secure the public’s confidence in the 
financial markets and thus to create and sustain an active and liquid financial 
market. But from the perspective of the Law, this alleged crime still makes no 
sense; it is not deception and there are no real relations involved and thus no 
victims. The Game Rule is the reversibility of meaning and delivers you from the 
Law; it is a completely different logic (Baudrillard 1990, p. 134), and in this 
case, the misappropriation theory delivers the securities crime from the somewhat 
old fashioned logic of the law, to the more modern logic of an abstract de-
individualised economy of play and game (Bay 1998; Rehn 2001). And this is 
the reason why the Fourth Circuit representing law in the case Santa Fe 
Industries144 held that a breach of a fiduciary relation simply cannot lead to 
liability grounded in Rule 10b-5 from 1942. 

In the case Santa Fe Industries Inc., the company had attempted to ignore 
and shut out the minority shareholders of one of its subsidiaries by means of a 
statutory short-form merger (Bainbridge, p. 27). The minority then sued the 
company direction. The minority claimed that the merger had been executed 
without legitimate business purpose and that it violated rule 10b-5 since it had 
been made without giving prior notice to the minority. In addition, they 
claimed that the shares had been sold too cheaply. The essence of the 
complaint was that the minority had been treated unfairly by the directors to 
whom they had a fiduciary relation. This claim also summarizes the essence in 
the majority of SEC’s court cases (Bainbridge 2001, p. 27). But, this case, that 
by the looks of it should have been the most evident case of a breach of SEC’s 
securities rules, was by the Fourth Circuit declared invalid on the basis of “that § 
10(b) and rule 10b-5 were only intended to reach deception and 
manipulation—neither of which was present in the case at bar” (Bainbridge, p. 
27). 

There was another aspect to this case. A court ruling in favour of the 
minority would result in federalizing much of the state corporate law. Indeed, 
this made a court ruling in favour of the minority an impossible outcome. And 
Santa Fe was only one case in a long line of securities law cases where the US 
Supreme Court supported the line of the side of the various states in the case of 
federalism disputes (Bainbridge, 2001, p. 27). For example, the court had 
emphasized that: “state regulation of corporate governance is regulation of 
entities whose very existence and attributes are a product of state law,”145 and 
“it …is an accepted part of the business landscape in this country for States to 

                                                 
144 SANTA FE INDUSTRIES, INC. V. GREEN, (1977), 430 United States Reports. 
145 CTS Corp. v. Dynamics Corp., (1987) 481 U.S., in Bainbridge, p. 27. 
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create corporations, to prescribe their powers, and to define the rights that are 
acquired by purchasing their shares”146 and ”corporations are creatures of state 
law, and it is state law which is the font of corporate directors’ powers”.147 

The Santa Fe Court expressed an unwillingness to be overridden by 
federal regulations.148 And in the case United States v. Bryan149, the Fourth 
Circuit expressed the federal “make over” of 1934s § 10(b) as: 

 
 
..the misappropriation theory transforms § 10(b) from a rule intended to 
govern and protect relations among market participants who are owed duties 
under the securities laws, into a federal common law governing and protecting 
any and all trust relationships.150 
 
 
The critical point was if the alleged “deception” still had to occur “in 

connection with a purchase or sale on the securities markets”, as stated in § 
10(b) for liability to be imposed. The Eight’s Circuit held that if this demand is 
abandoned, § 10(b) would be transformed to an expansive and general theory 
about deception towards “the source of information”—most often the 
company—which would include an infinitely amount of fiduciary relations in 
society. 

The typical “source of the information” is not involved in the securities 
trading, which is why the criteria “deception in connection with purchase” of § 
10(b) must be stretched very far in order to work as grounds for conviction. 
Furthermore, the federal misappropriation theory was built upon the idea of a 
kind of “theft of information”, whereas the crime in § 10(b) is mentioned as 
deception or fraud, which is different. So, the Fourth Circuit held that the federal 
theory of “misappropriation” of information had little or nothing to do with 
the original securities laws of 1934. 
 
 
 

Breakthrough of the game rule 
 

In the end, however, the persistence of the Rule maker’s paid off. The O’ 
Hagan case had been appealed to the US Supreme Court by the SEC, which lead 
to a break through. The conviction of O’ Hagan had been rejected by the first 

                                                 
146 Ibid. 
147 Burks v. Lasker, (1979), 441 U.S., in Bainbridge, p 28. 
148 SANTA FE INDUSTRIES, INC. V. GREEN, (1977), 430 United States Reports, p. 479. 
149 United States v. Bryan, (4th Cir. 1995), 58 F.3d, in Bainbridge p. 28. 
150 United States v. Bryan, (4th Cir. 1995), 58 F.3d, p. 950, quoted in Bainbridge p. 28. 
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instance, the Eights Circuit; on the basis of the misappropriation theory, but this 
time, the rejection was reversed by the US Supreme Court. The Supreme Court 
had for a long time decided against the federal rule makings, but this time, the 
majority of the judges voted for the legality of the misappropriation theory as an 
example of a violation of Rule 10(b)-5. The Supreme Court declared that a 
fiduciary’s undisclosed use of information belonging to his principal, for personal 
gain, without disclosure of such use to the principal, constitutes fraud “in 
connection with the purchase or sale of a security”, which is a violation of Rule 
10b-5. The U.S. Supreme Court was however not ready to enforce a legal 
responsibility to disclose unofficial information before trading, on the contrary, 
the Court held that the “misuser” did not have a responsibility to disclose the 
information. Instead, the misuse was grounded in the treachery towards the owner 
of the information. The misappropriation theory was formulated as “…the use of 
confidential information for securities trading purposes, in breach of a duty owed to the source 
of the information”151 , and “…a fiduciary’s undisclosed, self serving use of a principal’s 
information to purchase or sell securities, in breach of a duty of loyalty and confidentiality, 
defrauds the principal of the exclusive use of that information”.152 

The fact that the “misuse” was for personal gain was somewhat oddly 
considered enough this time to connect the misappropriation theory to the criminal 
requisite “in connection with the purchase or sale of any security”. The law 
required a meaningful ground for conviction which they found in a (immoral) 
selfish behaviour. The link was not made via a non-existent fictionist deception (non-
existent since there was no victims) and not via a non-existent fictionist “in 
connection with the purchase of securities”, but via the use of company 
information for personal gain. 

The Supreme Court’s change of direction was somewhat startling. 
Whereas O’Hagan was convicted, the similar case Central Bank was freed from 
the allegations of a suspected active fraud in connection with sales of securities. 
In the latter case, the legal text had been interpreted much more strictly and 
narrowly, in the same time as the Supreme Court had acted surprisingly feebly 
(Bainbridge 2001). The statutory text and the convincing critical arguments as 
well as the interpretative methodology developed by the Fourth and the Eights 
Circuit with respect to the misappropriation theory were ignored except for some 
“rather glib assertions” about the meaning of the phrases “deception” and “in 
connection with” (Bainbridge 2001, p. 31). The opposite behaviour and 
interpretations of the Supreme Court with respect to these two similar cases 
engender problems: 

 

                                                 
151 UNITED STATES v. O’HAGAN, (1997), 521 United States Reports, p. 642. 
152 UNITED STATES v. O’HAGAN, (1997), 521 United States Reports, p. 652.   
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The majority’s [majority of the judges] failure to more carefully evaluate Central 
Bank’s implications for the phrase “in connection with” as used in § 10(b), is 
especially troubling. By virtue of the majority’s holding that deception on the 
source of the information satisfies the ”in connection with” requirement, 
fraudulent conduct having only tenuous connections to a securities transaction 
is brought within Rule 10b-5’s scope. There has long been a risk that Rule 10b-
5 will become a universal solvent, encompassing not only virtually the entire 
universe of securities fraud, but also much of the state corporate law. The 
minimal contacts O’Hagan requires between the fraudulent act and a securities 
transaction substantially exacerbates that risk. In addition to the risk that much 
state corporate law may be preempted by federal developments under Rule 
10b-5, the uncertainty creates as to Rule 10b-5’s parameters fairly raises 
vagueness and related due process issues, despite the majority’s rather glib 
dismissal of such concerns (Bainbridge 2001, p. 31). 
 
 
Since it was made clear that a breach of a fiduciary duty between the 

source/owner of the information and the insider was enough for imposing 
liability for a violation of Rule 10b-5, the Supremes Court’s reversion of the 
O’Hagan case led to a transformation and injection of Rule 10b-5. However, the 
consequences were strange. From now and on, the insider only had to tell the 
source/owner of the information about his intentions to use the information in order 
to go free, regardless whether the owner/source approved of his intentions or 
not. Bainbridge says: “If this rule seems odd, so did the majority’s justification 
for it” (Bainbridge, 2001, p. 32). The given justification was that “investors 
likely would hesitate to venture their capital in a market where trading based on 
misappropriated non-public information is unchecked by law” since they suffer 
from “a disadvantage that cannot be overcome with research or skill”.153 The 
Supreme Court held that from this point of view the misappropriation theory 
advances “an animating purpose of the Exchange Act: to ensure honest 
securities markets and thereby promote investor confidence”154: or in other 
words, to inject some life into the Rules of the Securities Exchange Act from 
1934. However, our persistent Bainbridge remarks, the investors will hardly feel 
more confident about the financial markets if they later find out that the person 
who has misused the information walks away whenever he has been clever 
enough to reveal his intentions to the source of the information, and besides 
this, the misappropriation theory also gives bad protection for the source/owner of 
the information (2001, p. 32). No, both the terminology and the substance of 
this conviction should be interpreted as the masked come back of the “equal 
access” theory (ibid). 
                                                 
153 UNITED STATES v. O’HAGAN, (1997), 521 United States Reports, p. 658-659. 
154 Ibid. 
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Chief Justice Gingsburg, chairman of the Supreme Court during the time 
of O’Hagan, pointed out that the court in Santa Fe had underlined that 
paragraph § 10(b) should not be interpreted as a general prohibition against breach 
of fiduciary duties, but that the paragraph concerned active and specific 
deceptions and manipulation. The judge thus dropped the fiduciary duty aspect 
and focused solely on the insider crime as a disclosure problem. So, it is the failure 
to disclose that one is about to inside trade that becomes the problem, not the 
trade itself. But, Bainbridge remarks, the people (directors) that are actually 
affected by this rule due to their professional positions already owe a fiduciary 
duty of confidentially to the company via the state law; they are already 
prohibited to expose unofficial corporate information and therefore cannot 
disclose the information to the investors even if they wanted to. So, the 
misappropriation rule contributes only with the additional request to abstain 
from trading. “And as such, it really is their failure to abstain from trading, rather 
than their nondisclosure, which is the basis for imposing liability” (Bainbridge, 
p. 43). However, why was the insider dealers in Dirks/O’Hagan finally 
convicted when the insider directors in the more obvious deceptive case, Santa 
Fe, was not? 

According to Bainbridge, there is nothing demanding a unique federal 
fiduciary duty with respect to the insider trade. “Repealing the federal 
prohibition in fact would be the simplest means of resolving the tension 
between Dirks/O’Hagan and Santa Fe” (Bainbridge 2001, p. 44). Since insider 
trading traditionally has not been viewed as a crime and since the cause of 
action is coming from the federal end, the courts are treating the newly 
imposed fiduciary duty as a federal regulation. The focus on insider trading is 
wholly a juridical creation as opposed from praxis. There is nothing in the 
legislative history of the Exchange Act § 10(b) or Rule 10b-5 that supports the 
modern substantive definition of insider trading (Bainbridge 2001, p. 39). But 
we know that what is new here is the legal force to protect, not the individual 
investor, such as the ones in Santa Fe, but the abstract confidence in the financial 
markets. 
 
 

New platforms for financial speculation 
 

All but the existent individual 
 

When it comes to the insider regulation, the SEC has, according to 
Bainbridge, more or less broken with the state common law. This is so except 
for when it comes to one important case: when private persons sue insiders, a 
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strategy that has shown to be a dead end (Bainbridge 2001, p. 57); “a number of 
states continue to adhere to the no duty rule” (Bainbridge 2001, p. 58). When 
private persons sue insiders, SEC simply refers them to state law. So, in cases 
where the traditional requisite “breach of an existent fiduciary relation” indeed is 
fulfilled, the plaintiffs’ complaint is often restricted by the court to be valid only 
in cases of face-to-face deception or manipulation, as was the custom in the 1930s. So, 
from the individual’s perspective, nothing has changed. SEC justifies the federal 
prohibition as a necessity in addressing “the inherent unfairness of insider 
trading” while in the same time making it next to impossible for private parties 
to file a law suit directed against company directors and boards (cf. Bainbridge 
2001, p. 61). 

Private investors can, according to Löfmarck, use federal regulation to sue 
insiders, the Rule 10b-5 supports a so called “private right of action” (Löfmarck 
1988, p. 12, p.16). In the “Goodwin case”, it was established that directors have 
a direct fiduciary relation towards the company. Thus, there is nothing stopping 
the company from suing its directors for having done damage to the company, 
and when this happens ordinary investors can join in indirectly. These cases are 
called “derivative liability”, and this indirect way is the only way for investors to 
sue insiders. 

In the case Diamond v. Oreamuno155, the chairman of the company board of 
directors named Oreamuno, and the CEO, Bonzalez, was sued in this way for 
having done damage to their company “Management Assistance Inc” (MAI). MAI 
was in the computer leasing business and sub-contracted also maintenance of 
leased systems to IBM. When IBM decided to raise its charges, MAI’s earnings 
declined substantially. Before the news was made public, Oreamuno and 
Gonzales sold their shares in MAI, and when the news reached the market, the 
stock price fell from $28 to $11. 

One investor decided to sue Oreamuno and Bonzalez in order to make 
them return their profits from the stock sale to the company, and the Court 
admitted that a derivative suit was appropriate under the circumstances. The 
court held that the insider trading was a breach of a fiduciary duty owed to the 
company; that the corporate officers were liable to the corporation for the profits 
that had resulted from their sale. The conviction was based on the fact that the 
directors had learned of the drop in corporate earning solely by virtue of their 
position as officers and because they had sold their shares of corporate stock 
before publishing the information. However, the verdict was considered 
controversial and a number of leading opinions rejected its holdings 
(Bainbridge 2001, p. 59). Derivative legal suits were created to compensate the 

                                                 
155 DIAMOND v. OREAMUNO et al. 248 N.E.2d, at p. 910 (N.Y. 1969). 
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company (and thereby the investors) for the damage done to it. Employees are 
not allowed to use company information for the sake of their own gain to 
compete with the company where they are employed and thereby damage it. 
However, in this case, the information was not used in competing with the company, 
but for trading on the secondary market, which does not necessarily damage the 
company. To get around this problem, the court did two things: first, it was 
held that it was not necessary to prove that the company indeed had been 
damaged, and second, that the company could have been damaged (even though 
there was no signs of so being the case), and that if nothing else, the reputation 
could have been damaged. However, this is according to Bainbridge, a 
contradiction since derivative suits was made to compensate the company for 
actual damage done to it, some evident existent and factual damage, and not some 
“possible damage” or “could have been damaged”. 

The arguments put forward in Diamond were rejected in the case Freeman v. 
Decio.156 This time, another Court said that corporate officers could not be held 
responsible for insider trading on the basis of state law unless the trade had 
caused the company real damage. The Court said also that if all confidential 
information was to be seen and treated as assets, the plaintiff must prove that 
the company indeed had been damaged, and held that in order to have a case, the 
plaintiff must prove that there has been a damage before it is even possible to 
claim that the used information indeed was an asset of the company, and such 
an action would under these circumstances be to “put the carriage in front of 
the horse”. That is to say, the damage at the time of the action must be proved 
before we even know whether or not the information was a valuable asset 
something which can only be judged afterwards.    

In the court case Burks v. Lasker157 (1979), one of the shareholders sued 
the board of directors in a Federal regulated investment corporation with the 
help of Federal regulations. This time, the Supreme Court held that it is state law 
that decides on board members’ possibilities to carry lawsuits, which is why 
such cases should be handled with the help of “State Common Law”.  
Likewise, in the case Kamen v. Kemper Financial Services Inc.158, the Court held that 
Federal law first of all decides on derivative suits under the Investment Company 
Act, and that these cases originally were handled by State Law. In fact, up until 
just recently, the Federal Courts have used the State Law Logic and rationale to 
limit “private party lawsuits under Rule 10b-5” (Bainbridge 2001, p. 40). In this 
way, federal references to state law overthrow the private law suits. In practice, 
says Bainbridge, the federal rules are only violated if somebody violates the 
                                                 
156 Freeman v. Decio, 584 F.2d 186 (7the Cir. 1978) (Indiana Law); S chein v. Chasen 313 So. 2d 739, 
746 (Fla. 1975), in Bainbridge 2001, p. 59. 
157 Burks v. Lasker, 441 U.S. 471, (1979), in Bainbridge, p. 40. 
158 Kamen v. Kemper Financial Services Inc., 500 U.S. 90, (1991), in Bainbridge, p. 40. 
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already existing stat common-law duty; he basis this statement on the 
controversies around the misappropriation theory, where the focus lies on a breach 
of a fiduciary relation between company and employee which is already handled 
by Agency Law that falls under State Law (ibid). Moreover, there is… 

…a procedural oddity inherent in Diamond’s willingness to permit derivative 
suits against inside traders. As is generally the case in corporate law, New York 
only allows shareholders to bring a derivative suit if they meet the so-called 
continuing shareholder test: they held stock at the time the wrong was committed, suit was 
filed, and judgment reached. See, e.g., Bronzaft v. Caporali, 616 N.Y.S 2d 863, 865 
(holding that plaintiffs, who were former shareholders lacked standing to bring 
a derivative action after a crash-out merger); Karfunkel v. USLIFE Corp., 455 
N.Y.S 2d 937, 939 (stating “it is settled law that plaintiff must demonstrate that 
she was a shareholder at the time of the transaction, at the time of the trial and 
at the time of entry of judgement”). In cases like Diamond, in which outsiders 
bought the selling insiders’ shares, the purchases were not shareholders until 
after the wrong was committed. In the flip category of cases, those in which insiders 
buy from existing shareholders, the sellers (if they sold all their shares) are no 
longer shareholders. The effect of the continuing shareholder rule should be 
obvious: no shareholder in the class most would regard as the inside trader’s victims can 
serve as a named plaintiff in a Diamond-type suit. Where insiders buy, moreover, the 
allegedly injured selling shareholders cannot even share in any benefit that might flow from a 
successful derivative suit (Bainbridge 2001, p. 59, my italics). 
 
 
There was a strong political wish to enforce restrictions of insider trading 

during the Reagan era in the 1980s (Löfmarck 1988, p. 2). The amount of 
(created) insider cases between 1981 and 1986 was 125, while the previous 47 
years saw only 77 cases (ibid). But since the Supreme Court said in the Santa Fe 
case (where the minority sued the directors) that the creation of corporate 
fiduciary duties is assignments that must be left for state law159, Bainbridge 
must ask the question: “Why is insider trading to be singled out for special 
treatment?” (Bainbridge 2001, p. 43). 

Since the act of spreading secrete corporate information is already 
prohibited via State Law, Bainbridge believes that the main function of the 
special Federal insider regulation is to legitimate the existence of the federal 
authorities themselves: “First as do all government agencies, the SEC desired to 
enlarge its jurisdiction and enhance its prestige” (Bainbridge 2001, p. 62); this 
because of all the privileges that comes with such as job: higher wages, more 
power and a larger budget. His argument is built upon the observation that the 
federals put a lot of energy on federalizing much of the state law during the 
1980s, when the modern insider prohibition was developed: “In order to 
maintain its budgetary priority over competing agencies, the SEC wanted to 
                                                 
159 SANTA FE INDUSTRIES, INC. V. GREEN, (1977), 430 United States Reports, p. 462. 
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play a major role in federalizing matters previously within the state domain” 
(Bainbridge 2001, p. 63). 

However, Bainbridge misses the productive side of this law; the inherent 
political wish for a speculative and more liquid financial market, this, although 
it is often assumed in the American literature that the market is regulated to 
produce better economic growth, rather than of concern for the public (cf. Kitch 
2000, p. 813). Kitch, for example, claims that the reason behind the regulations 
was to curb excessive speculation and to make the companies disclose more 
information for economic reasons (2000, p. 820). 

 
 

“Fair disclosure” 
 
The most common argument for a regulation of the insider trading is that 

such a regulation is needed to maintain the confidence in the integrity of the 
financial markets. This argument is repeated over and over again by the 
governmental authorities. It is also the given reason as to why the SEC finally 
in the year of 2000 created another rule: Rule FD, by which means “Fair 
Disclosure”. The Rule was created to combat “selective disclosure” and 
includes all: and prohibits selective revealing of unofficial information in 
general. 
 
 

Selective disclosure occurs when issuers release material nonpublic information 
about a company to selected persons, such as securities analysts or institutional 
investors, before disclosing the information to the general public. This practice 
undermines the integrity of the securities markets and reduces investor 
confidence in the fairness of those markets.160 
 
 
The legal obstacles and turnings that originated from state law praxis and 

also from the formulation of the Securities Exchange Act of 1934 that I have 
accounted for, has thereby in large been eliminated, in theory. 

 
 
 

New platforms 
 
In this chapter, we have seen that the logic of traditional law “no duty to 

disclose information” or duty in the case of “special facts” have been replaced by 
a new rationale inherent in the rule (1) “disclose or abstain”, (2) “equal access 

                                                 
160 http://www.sec.gov/news/extra/seldsfct.htm 
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to information”, and (3)  the “misappropriation theory”, all of which were 
rejected for a long time on the basis that a such a conviction would be 
impossible without “recognizing a general duty between all participants in 
market transactions” and that to not require a breach of a personal fiduciary 
relationship for imposing liability, “would depart radically from the established 
doctrine that duty arises from a specific relationship between two parties”. 
Then, finally, after almost 100 years, the rule was finally accepted under the 
name of the current rule “Fair disclosure”. This “fair disclosure” rule contains 
seemingly the same desire as the “disclose or abstain” rationale from around 1910, 
and seems also to be aiming to solve the same problem, “unequal access to 
information”, but is that really so? Not really. 

Roosevelt’s New Deal regulation package, which the federal agency SEC, 
§ 10(b) and its extension Rule 10b-5 all originated from, was, as we now know, 
legitimized as a response to the “excess speculation” and the subsequent 
depression intended to enhance market integrity and ‘fairness’. However, Burk 
(1988) questions the official explanations presented in the Exchange Act on the 
grounds that by judging from the amount of trade, the existent investors did not 
seem to question the market integrity or have lost their confidence in the way it 
worked: 

 
 
The crash did not cause people generally to lose confidence in the market. If 
they did, they expressed their loss in a peculiar way. The number of individual 
shareholders, a measure of participation in the market, actually rose from 
between nine and eleven million in 1930 to between ten and twelve million in 
1932, more than double what it was in 1927 (Burk 1988, p. 32) 
 
 
Burk highlights another dimension where he argues that the new federal 

financial regulation (New Deal) arose from an ambiguous and complex political 
process containing a large part of political opportunism, and a wish to take 
control over the shaping of the modern financial markets. The proposed 
regulations which was officially meant to curb the “excessive speculation”, as 
stated in the Securities Exchange Act, section 2 (4) (1934), were too small “as to 
reproduce rather than replace market mechanisms of capital control” (Burk 1988, 
p. 34, my italics). Instead of reducing the existent so called “excessive speculation”, 
the regulations created new platforms that legitimated the financial markets and 
increased the confidence in these markets among new groups of investors and 
thus increased also the financial speculation.  

Before 1920, the overall belief was that the valuation of companies should 
be based on their current assets. This changed after the depression and the 
subsequent New Deal regulation, when mathematical theories and new financial 

231



 230

reports put focus on the historical profits. During the 1920s, mathematical 
statisticians got involved in the processes of introducing new stock exchange 
companies as well as new ways of valuing these corporations (cf. McGoun 
1995). However, these efforts turned out in vain when the companies were 
revealed to be worthless during stock exchange crash and after the subsequent 
depression. 

The regulation package contained demands on corporate transparency, which 
led to new policies with respect to financial reporting. The reports were hard to 
interpret for ordinary investors, which gave the statisticians an opportunity to 
make a comeback and in doing so, they created a new occupation as well as new 
beliefs about how to trade on the financial markets: 

 
 
Statisticians, disgraced by their involvements in fraudulent stock promotions in 
the 1920s, could in the 1930s rely on their analytical skills to put themselves 
forward as “professional securities analysts” able to interpret the new financial 
data corporations disclosed as required by the federal law. In so doing, they 
institutionalized new beliefs about how one ought to trade (Burk 1988, p. 140). 

 
 

The new trading norms created new confidence in the practice of forecasting 
future prices and risks on the basis of historical data and probability theories, 
which according to Burk, prepared the ground for institutional investments (cf. 
McGoun 1995). Large institutions, such as insurance companies and pension 
funds was at this time prohibited to speculate on the stock exchanges due to its 
risky gambling character, but the investment funds “found in these beliefs, and 
regulatory limitations on manipulative stock trading, ground for justifying 
destruction of the legal barriers which had prevented them from trading in 
stocks” (Burk 1988, p. 141). In this way, the New Deal package from 1933 -1934 
created new platforms for governmental regulation and control of both 
corporations and the securities markets which encouraged new groups of 
investors. And also the insider regulation aims for not the already convinced, the 
already existent investors, but for an increasing amount of future investors.  

 
 

Future investors 
 
Professor Berle was one of the designers of the New Deal regulation 

package: “It is well-known history that the Ripely-Brandeis-Berle proposals for 
publicity of corporate accounts became an important feature of the Securities 
Exchange Act of 1934” (Manne 1966, p. 6). According to Professor Berle 
(1927), it was H. L. Wilgus who in his article “Purchase of shares of corporation by a 

232



 231

director from a shareholder” (1910) was the first to provide an argument against 
insider trading (Manne 1966, p. 4). Wilgus rejected the existing law rationale at 
the time that was reluctant to “extend the rule further than to make a liability 
for active concealment […]” (Wilgus 1910, p. 270, my italics), and proposed as 
“solution” “to make a duty of disclosure by the officer to the shareholder 
before purchasing his shares”. The first “argument” against insider trading is 
said to have been: 

 
 
That the director may take advantage of his position to secure the profits that 
all have won, offends the moral sense; no shareholder expects to be so treated by 
the director he selects: no director would urge his friends to select him for that 
reason; that the law yet allows him to do this, does more to discourage 
legitimate investment in corporate shares than almost anything else, and allows 
the fiction of the corporate entity to obstruct instead of advance justice (Wilgus 
1910, p. 297, my italics). 

 
 

As we know, nobody else questioned the non-manipulative insider trading 
at the time so the argument that insider trading in general offended the moral sense 
at that time is simply not true. Wilgus article is for most part descriptive and the 
above quotation constitutes almost the full extent of analysis (c.f. Manne 1966). 
The problems described in Wilgus article occurred in insider trading cases 
during the 1800s and early 1900s in which the insider (director) had sought out 
the specific outside investor in order to deceive him/her into selling or 
purchasing the shares (see Oliver v. Oliver 1903; Strong v. Repide 1907; cf. 
Wilgus 1910). It was a question of active crimes, fraud, cases of “concealing his 
own identity” (Wilgus 1910, p. 270). Wilgus discussed cases that could probably 
have been decided on the basis of common-law fraud or deceit (Manne 1966, 
p. 5). These were problems that occurred before the breakthrough of the 
secondary markets during the 1920s. The ablest opponent of such a general ban 
was at the time, according to Berle, a Robert Walker, who in 1923 argued that 
the precedents (tradition) where on the other side and warned the courts for 
“leaving the safe human ground of fraud or deceit” and “establishing an abstract 
obligation, a commandment or ethical principle” (Walker quoted in Manne 1966, 
p. 5, my italics). 

It is according to Manne (1966) quite clear that Berle sided with Wilgus 
rather than with Walker; the above quotation was in Berle’s view the most 
effectively expounded statement of the position against insider trading. Berle 
attempted to justify Wilgus’ position by claiming that the business of investing in 
stocks becomes too hazardous to continue if the investor is deprived of the 
rights of the fiduciary relation. He said more specifically: 
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Deprive him of any right by way of fiduciary relation, and the business of 
investing in stocks becomes too hazardous to continue. More specifically, a 
corporate management which, as individuals, chooses to enter the open market 
and which at the same time exercises control over the release of information 
concerning corporate affairs, can deal with the current value of its securities, if 
not at pleasure, at least with tremendous effect; and the liquid value of the 
corporate securities held by the stock holder becomes a matter which the 
corporate management itself can determine (Berle quoted in Manne 1966, p. 6-
7). 
 
 
This statement shows, according to Manne, that Berle assumes 

shareholders to be totally dependent on inside information for their trade; that 
they have no information whatsoever, but “by suggesting the total dependence 
of shareholders on the insiders’ information, Berle implies quite unfairly that 
shareholders are motivated solely by trading profits and not by long-term capital gains or 
dividends” (Manne 1966, p. 7, my italics). That is to say, Manne’s interpretation 
shows that Berle had the short-time speculation in mind when wanting to ban insider 
trading. Moreover, the second sentence that it is too hazardous to continue 
without a fiduciary duty can, according to Manne, mean only one of two things: 

 
 
It can mean that the risks of such trading are so great to outside shareholders 
that they will leave the market—a result that we do not want. But this cannot 
be completely true, or the shareholders whom Berle was seeking to protect would not be in 
existence at the time he wrote. […] But shareholders were willing to assume these 
risks, consciously and in large numbers. Since they were there, “too hazardous to 
continue” cannot refer to the existence of outside shareholders in the market. Alternatively, 
the statement might refer to particular individuals who stay out of the market 
because they feel that insider trading increases their risk of loss. The problem then 
would lie in the decrease in market liquidity resulting from the smaller number of individual 
traders. But Berle has no evidence to substantiate this proposition (Manne 1966, 
p. 7, my italics). 
 
 
Thus, according to Manne, the protection interest of the insider trading 

regulation is not the existent long-term investors, but the speculative short-time 
traders and the possible (wanted) future investors and speculators as well as the 
consequential high market liquidity. According to Manne: “one looks in vain for 
an analysis as to why this trading was deemed evil” (1966, p. 9). However, in 
making this statement, although he comes close, Manne reveals that he cannot 
see the productive side of this law, its part in creating a future speculative 
financial economy. 
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The main reason for governmental regulation of markets as well as self-
regulation is in fact to sustain markets’ long-term viability (Abolafia 1996, p. 
173). Hardt and Negri (2001) view the New Deal regulation package as the start 
and an important part of a new fusion between state and capital. The 
governmental intervention was a move to replace the markets’ internal control 
mechanisms with governmental polices in order to control the creation of the 
future stock market and to maintain its legitimacy (Burk 1988; cf. Abolafia 
1996). Markets become regulated when the level of opportunism in running too 
high, only to be deregulated some years later in order to increase market 
vitality, efficiency and growth (Abolafia 1996, p. 177). However, it is a well 
known truth that regulations tend to be “ineffective” and that they can have 
unexpected and productive effects (Hirschman 1996; Burk 1998; cf. Foucault 
1980). The financial trade and competition increased in the US through out the 
years after the 1929 depression, and the market almost collapsed again in 1960, 
according to Burk, because the regulative general structure could not cope with 
the large amount of financial trade (Burk 1988). 

 
 

Game rule 
 

Burk (1998) believes that the congress, despite of the New Deal and other 
regulations had left too much of the market control to the market. The federal 
regulation became a weak tool in connecting the private interest of the market 
actors with the “socially defined, extra-market ends” (ibid, p. 37). Burk says 
moreover that today’s regulations perhaps can form and change the norms, but 
that they are of little or no use when it comes to strengthening the market 
capacity for control. The regulations were according to him too weak and too 
vaguely formulated, as so often is the case when it comes to financial regulation 
(1988, pp. 140). 

Burk’s view is nevertheless that regulations are “a necessary guarantor of 
trust that encourages us to face the contradictions and uncertainties of market 
based society” (Shapiro quoted in Burk 1988, p. 4), and thinks consequently 
that regulations exist only to promote social control in order to restrict individual 
opportunism. “Good regulations” are according to Burk, the regulation that 
manages to connect private self-interest with what is best for the community, 
without causing unintended and unwanted effects. The effect of the New Deal, 
the new market actors and increasing competition and trade was therefore only 
“unintended effects” of the federal regulation, and these unintended effects were, 
according to Burk, moreover, a result of the vague and complex political 
processes, which blurred the vision of the law makers and prevented them 
from concretizing the regulatory intention and goals; they failed to capture and 
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formulate the desired norms with respect to how the financial markets should 
work. So, how then, could the regulations have been better and more effective, 
according to Burk? At this stage, Burk discusses the game metaphor often used 
in descriptions of the financial markets, which he rejects, since it according to 
him is precisely because the financial market is not a game that the legislator 
could not specify in law what the goal should be: 

 
 
High finance is sometimes referred to as a “game”. But if the reference means 
to suggest some certainty about the objective which is sought and about what 
rules should be followed in the seeking, then the reference is misleading. 
Precisely because the stock market is not a game-like social situation, legislators 
could not specify in law what goal or purpose should control all market 
conduct. And they could not devise rules to follow which would lead toward 
accomplishing that goal. When such matters can be specified, as they can be in 
real game like baseball or contract bridge, then the unintended consequences of 
social action is limited (Burk 1988, p. 140). 
 
 
Regulation can, according to Burk, be effective only if the following 

criteria are fulfilled: 
 
 
It must specify the ends or goals of social action as well as the means to 
achieve them. The object of regulation, in other words, must be made to 
resemble a game (ibid, 141). 
 
 
But tell me, how can a setting and social context where the object of 

regulation “must be made to resemble a game” in order for the legislation to be 
effective, not be a “game like social situation”? For Burk, the connection to 
game rules is made because he desires clearer and more effective rules, but his 
recommendation implies something much more significant; that the western 
governments and the national financial authorities are indeed attempting to 
create a game rule rather than law. 

Our “game rule” seems to be “equal access to information”; a game rule 
aimed at opening up for uninformed trade—speculation/gambling, rather than a 
moral society—if morality is defined as that which has to do with existent 
personal meaningful relations among individuals in the land of law. McGoun 
too suggests that the authorities should look at the gambling industry for 
inspiration on public policy. But contrary to Burk, McGoun suggests that the 
financial industry should be left alone to make its own rules. 
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This suggests that the appropriate public policy response to hyperreal financial 
markets ought to be similar to that of the casino industry or professional sports 
leagues—ensure that they are run honestly and pay their taxes, but allow them 
to make their own rules (McGoun 1997, p. 117). 

 
McGoun views the economy as a game, but gives no answer as to why he 

thinks that the markets should be allowed to make their own rules. One reason 
could be that since the trading activity and parties are anonymous, 
governmental interference mainly works to legitimate these markets without 
being able to control them, and therefore legitimizes them on false premises. 

 
 
The presence of the governmental authority in the form of the regulations 
helps in changing beliefs that the financial markets would be private clubs of 
market professionals: to overcome the perception that exchanges are being 
operated only for the benefits of their members, to the detriment of the public, 
the customers for exchange services (Kitch 2000, p. 819). 
 
 
… while it might be not too far fetched to still see the financial markets as 

very much of a professional (private) club. We can only learn the logic of game 
by experience; it cannot be captured by any general framework, and we can only 
occasionally make the odd fruitful judgment and causal connection 
(Wittgenstein 1992/1953, p. 262).  

Different types of money have influenced social relations through out the 
history (Rotman 1987). In England, “the credit networks of early modernity 
generally entailed a local, personal and face-to-face relationship between 
creditor and debtor” (Newton 2003, p. 353). The gradual shift from ‘credit 
money’ to ‘cash money’ made money less personalized and increasingly time–
spaced distanced (Ibid). Therefore, there occurred a “transformation of 
personal trust into impersonal trust’ (Ingham 1996, p. 524 quoted in Newton 
2003, p. 353). Not the kind of silent trust grounded in the experience of people 
and in the action of doing something else; but a modern created trust for a 
(monetary) system; not silently grounded in personal actions but explicitly 
manifested and loud, often sadly shallow and perhaps not much more than 
image. A trust there may be all the more reason to doubt (Kristensson Uggla 
2002). SEC maintained that the use of privileged information undermines the 
public trust in the financial markets, and this is of course one of the main 
reason behind the insider trading prohibition. 

 
 
Many issuers are disclosing important nonpublic information, such as advance 
warnings of earnings results, to securities analysts or selected institutional 
investors or both, before making full disclosure of the same information to the 
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general public. Where this has happened, those who were privy to the 
information beforehand were able to make a profit or avoid a loss at the 
expense of those kept in the dark. We believe that the practice of selective 
disclosure leads to a loss of investor confidence in the integrity of our capital markets. 
Investors who see a security’s price change dramatically and only later are given 
access to the information responsible for that move rightly question whether 
they are on a level playing field with market insiders.161 
 
 
The Law is the master in the ordinary world; we are expected to know the 

Law before we know it, which is why it must be meaningful and an object of 
interpretation and motivation as the reasoning of the courts shows. The Law 
describes a potential universe of meaning and values, and aims for objective 
recognition which is why the Supreme Court took for given that an acceptance of 
the rule “equal access to information” in the one case (the financial market) will 
also have to be made valid in all other cases (markets). 

 
 
On the basis of its underlying transcendence, the Law constitutes it self into an 
instance for the totalization of the real, with all the revolutions and 
transgressions clearing the way to the law’s universalization (Baudrillard 1990, 
p. 134). 
 
 
The Law is internalised by the individuals (Deleuze and Guattari 2000; 

Baudrillard 1990), but the Rule is not: “With the rule we are free of the Law – 
and of all the constraints of choice, freedom, responsibility and meaning” 
(Baudrillard 1990, p. 137). The Game Rule is immanent within a restricted 
system and does not aspire for universality and has nothing to do with the 
individuals, although it strives for total parity among the players, in our case, 
“equal access to information” via “fair disclosure” of information. 

 
To pursue this question of whether or not the authorities are attempting 

to create a game rule in order to promote gamble speculation and thus make 
the financial markets into a speculative game, I will now present the Swedish 
insider regulation and my meeting with the one category of today’s players, the 
investigators at the Swedish National Economic Crimes Bureau162 (EBM).  The 
Swedish case will not be examined via a rigorous genealogical analysis of the 
historical court cases. A genealogical study digs in the past but aims at today’s problems 
for the future. In fact, the purpose of today’s impersonal law can never be found in 
the physical origin of law “the cause of the origin of a thing and its eventual 
                                                 
161 Exchange Act Rel. No. 43, 154 (15 August, 2000, my italics). 
162 Ekobrottsmyndigheten. 
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utility, its actual employment and place in a system of purposes, lie worlds 
apart; whatever exists, having somehow come into being, is again and again 
reinterpreted to new ends, taken over, transformed, and redirected by some 
power superior to it; all events […] involves a fresh interpretation, an 
adaptation through which any previous “meaning” and “purpose” are 
necessarily obscured or even obliterated” (Nietzsche, GM, 2: 12, 1989/1887, p. 
77). Yesterday, common corporate law involved individuals; today financial 
regulative law ignores the individuals. So in order to come closer to solving my 
research problem which concerns our life today, we will now rather than digging 
deep into the past instead listen to the voices of today in the form of 
investigators telling us about the cases that did not reach court, and why this 
was so. The insider prohibition gives the impression that all are dealing on “equal 
premises”, that nobody, or at least not too many, trades on the basis of 
unpublished information before a quarterly report. The requirement of 
disclosure of financial figures via quarterly reports creates together with image 
that nobody or not too many trades on insider information excitement and 
short-sighted speculation, that is to say, gambling, before the financial reports. 
Now is the time to find out whether or not the insider regulation is only image. 
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CHAPTER 6  

Amorality: The slippery Swedish case 
 
 
 
 
 
 
 
 

Swedish laws are sanctioned by the parliament, but it is the government 
that is the leading creator of the law proposals and the legislation work 
(Holmberg & Stjernquist 2003). The laws are written by lawyers employed by 
the government and the law making process is characterized by certain 
slowness due to a tradition which proscribes that all law proposals should be 
sent to the affected participants for consideration. This is one of those things 
which contribute to the traditionally high quality of the Swedish (Scandinavian) 
law making process (cf. La Porta, et al. 1998). However, this tradition is now 
threatened because of the EEC membership since the EEC Supreme Court 
creates statues in something which may seem more like “Ford factories” during 
the 1920s than the slow law processes Swedes are used to.163 It is not 
uncommon that the EEC directives are required to be implemented and 
adjusted to Swedish conditions within six months from the date of ratification. 
The consequence is that the preparatory works may not be as well written as 
they used to be, and this could well be the reason why the authoritative power 
is revealing its “real agenda” in a remarkable way. I am (of course) thinking 
about the formulation: …courts shall not impose liability for breaking the insider trading 
law in cases which can be assumed to be of no importance with respect to the public 
confidence….(Ds 2000: 4, p. 4).164 

Most crimes are in Sweden described in and captured by the Penal code 
(SFS 1962: 700).165 The Penal code is divided into three main parts, where the 
first contains the more general provisions, the second contains a list of all 
crimes in the Penal Code, the so called “crimes catalogue”, and the third; the 

                                                 
163 See for example SOU 2004: 101: Genomförande av tjänstepensionsdirektivet, delbetänkande, p. 
12: ”Givet den begränsade tid som har stått till utredningens förfogande för detta betänkande...”  
164  “Enligt gällande lagstiftning skall en domstol inte döma till ansvar för insiderbrott i de fall som 
kan antas saknad betydelse för allmänhetens förtroende eller annars är ringa” 
165 Brottsbalken. 
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penal sanctions. The “crimes catalogue” consists of descriptions of the various 
crimes which are categorised and divided into 21 chapters ranked after how 
serious the crimes are regarded to be. Thus, the second part starts by chapter 
three and the most serious crime: crime against life and health such as murder 
and assault. The fourth chapter deals with crimes against freedom and 
peacefulness, such as life threats and kidnapping, the fifth concerns defamation 
such as slander, the sixth deals with sexual crimes, the seventh with crime 
against the family such as bigamy, the eighth with theft and robbery, the ninth 
captures fraud, the tenth deals with embezzlement, and the eleventh describes 
crime against, or dishonesty to, creditors. 

The Penal code is also called Public criminal law, as opposed to Special 
criminal law which describes special statues and legislation166. Tax Crimes 
(1971: 69) is an example of special criminal law, just like today’s Market Abuse 
Penal Act (2005:377), which captures the Swedish insider trading crimes. 

 
 
 

The evolution of the Swedish regulation 
 

The first organized Swedish stock market, Stockholms Fondbörs, was created 
in 1901, but the trade did not become anonymous until in 1963 (Frii 1998). Just 
like the American juridical scholars usually link the American insider trading 
laws to the New Deal regulation package and its official aim to deter manipulative 
practices, the Swedish insider trading crime is by Frii linked to the alleged 
manipulative speculations in Sweden at the beginning of the last century. Frii 
claims that it is likely that insider dealings occurred at the very beginning of the 
1900s; to back this up; he quotes the Swedish financial minister 1911, Theodor 
Adelswärd:  

 
 
The industrial boom has further resulted in stock exchange speculation, which 
has lately reached undesired proportions and in many respects turned into a 
harmful stock exchange game.167 
 
 
However, the like between the “harmful” stock exchange speculation Frii 

refers to and the harmful insider dealings as well as the much later ban on non-

                                                 
166 Specialstraffrätten. 
167 En annan företeelse som det industriella uppsvinget fört med sig är fondbörsspekulation, som på 
senare tid nått en oönskad omfattning och utvecklats till ett i flera avseenden skadligt börsspel 
(quoted in Frii 1998, p. 6).  
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personal and non-manipulative insider trading is unclear also in the Swedish case 
(cf. Rundfelt 1989). Special financial legislation was not created until 70 years 
later. It is worth to notice that Adelsvärd do not mention “insider trading” and 
that Frii despite this equals and translates “stock exchange speculation” and 
“harmful stock exchange game” to be the same as today’s insider trading.  
Notice also Adelswärd’s views on financial speculation as such; as harmful 
“excessive speculation” and moreover, that he indeed calls it a game (börsspel). 
This is in accordance with the general worldwide view of financial 
trade/speculation at the time; that financial speculation as such was an excess 
behaviour that was damaging for the country (cf. Crump 1874; Morgan and 
Thomas 1962; Guillet de Monthoux 1989). The historical view and 
transformation of values inherent in the vast revaluation of financial 
speculation is something that I will come back to in the next chapter. For now, 
we must get back to the origins and history of the Swedish insider regulation. 

 
 

Law about registration of shares (ARL) 1971: 827 
 
The first law to address insider trading (ARL 1971: 827) was a duty to 

report insiders’ ownership of shares in the company they worked for and 
changes of those holdings. The origin is somewhat unclear, but one of the 
secretaries wrote in the preparatory investigation that the reason why the focus 
had landed on insider trading was because it had been written about in the 
business press (cf. Rundfelt 1989, p. 128). The preparatory investigation was 
named “Confidential corporate information and stock trade, a proposition for legislation on 
the insider area” (SOU 1970: 38). The preparatory investigation came in turn out 
of a prior investigation that had been initiated in 1966 SOU (1968: 59) 
“Legislation on simplified stock exchange trading”168 and which established that a new 
investigation was needed about how to increase corporate transparency. As the 
main assignment in the second investigation was to look into the possibilities of 
gaining better insight into the listed companies, there was no instruction to focus 
on insider trading. However, the investigators were authorized to deal also with 
other relevant issues that they might find, and one of these issues became the 
question of “inappropriate use of company information”. The investigators 
were via interviews able to show that some “inappropriate” insider trading 
actually did exist, if only in small numbers. From this, it was proposed that a 
limited circle of people should register their possession of shares. Since 
“inappropriate use of inside information” seemed to be a limited practice in the 
same time as it seemed very hard to prove its actual existence, these investigators 

                                                 
168 SOU 1968: 59 Lagstiftning om förenklad aktiehantering.  

243



 241

advised against a prohibition. Instead, the legal action was meant to be built upon 
the “principle of pillory”, that is to say, the principle of  being exposed to 
public humiliation, a duty to officially register stock holdings seemed enough to 
“shape the trading behaviour” (SOU 1970: 38, p. 47). The view was that 
exposure of insiders’ stock holdings and changes of those holdings would be 
humiliating enough to stop the insiders from profiting on their private 
information (Prop. 1970: 38; Sandeberg 2002; Nilsson 1994; Löfmarck 1988; 
Rundfelt 1988).  

So, just like the origin of the American insider trading ban, the origins of 
the Swedish ban are obscure. However, the USA is generally seen as the birth 
country of the insider regulation, an idea which has been imported by the rest 
of the countries (cf. Steinberg 2002). The Swedish investigations include 
analyses of regulations in other countries, and the idea to impose a duty to 
report possession securities papers came from the USA and had previously 
been copied by France in 1967 (cf. Löfmarck 1988; Frii 1998), it is therefore 
reasonable to assume that the inspiration came from the USA and also that the 
aim was to increase the publics confidence in the financial markets, especially 
since the original investigation was initiated to find ways to simplify stock 
exchange trading.   

The category “insiders” designated in the beginning a limited group of 
people, members of the company board, their deputy members, the managing 
director, the financial manger as well as any other leading person that would 
normally get access to confidential information. By “confidential information” 
was meant such knowledge that by experience was known to affect the stock 
price, for example, dividend changes, profits, mergers and other organizational 
changes as well as technological news (product development and such). 
Excluded was at this time production and sales volume, prices on raw material, 
used capacity, stock take and new investments. This latter kind of information 
was considered “too general to be in danger for misuse” (Frii 1998). This law 
was mainly criticized on the basis that insider trading was not criminalized. 

 
 

The securities market law (VPL) 1985:571 
 
A new law about Fund commission (1979: 748) developed the insider trading 

ban by prohibiting fund mangers to sell acquired securities until after two years 
had passed. This was a ban on short-time trade, on speculation. Why should fund 
managers be banned from stock exchange speculation? In order to open up the 
door for somebody else’s short-time trade, the public’s speculation. 

A new investigation was initiated in 1979. The subject of examination was 
this time “the need of legal proceedings in order to secure a well functioning 
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securities market and the public confidence” (Dir. 1979: 76, p. 198-199). The 
insider prohibition was according to Madeleine Leijonhufvud (former 
Löfmarck), implemented because of the government’s plans of getting Sweden 
into the European Union (EEC).169 But the Swedish government was in the 
same time preparing for an increase of public investment in corporate shares 
through the invention of new mutual funds where investment in securities was 
subsidized via tax reductions for people who opened a mutual fund savings 
account (Jonsson 2002).  

The investigation resulted in the report “Securities markets in the future” 
(SOU 1984: 2), which put all attention on insider trading and came to work as 
the ground for the new security market law: “Värdepappersmarknaden i framtiden” 
(VPL) 1985: 571. From then and on, insider trading was explicitly and directly 
prohibited with the motivation that “already the suspicion of insider speculation 
disturbs the trust in the financial market in such a serious way that a sanction should exist” 
(SOU 1984: 2, p. 12, my translation). As we can see, it is the public trust as such, 
which is the main issue, rather than whether or not there actually is a lot of 
insider speculation. This means that it is also the suspicion as such and 
perception as such, rather than what actually is.  

This is a noteworthy change of direction since the end of the 1960s, when 
the first investigation was initiated. The first investigators (1970: 38) advised 
against a ban on the basis that insider trading seemed hard to detect and prove (and 
on the basis of its marginal existence), and it is still very hard to detect and 
prove today, and this is something that had certainly not changed by the mid 
1980s when the sentence above was written, but by then the society had changed. 
Individual responsibility for our future and capitalism is “winning” grounds at 
the cost of socialism (cf. Randy 2002), a transformation which means that image 
and the abstract trust is starting to play a significant role rather than what actually 
is. Another thing that had changed was (probably) the amount of insider 
trading; as the market expands nationally and internationally, so does the profits 
from insider trading, and so it seems, does insider trading (see for example 
Wesser 2001 on the increasing amount of information leakage, cf. Sandeberg 
2002). 

Both trade in- and management of securities papers was to be conducted 
in such a way as to not risk the public confidence and individual capital stakes. 
Bankinspektionen (today’s Finansinspektionen) was assigned the task of 
supervising the market participant’s observance of the law, and was granted the 
right of making inquires, in order to be able to fulfil this task. The prohibition 
extended the definition of insiders to include also whoever owned at least five 
percent of the company shares. The new Insider penal act was divided according 
                                                 
169 Interview with Löfmarck in April 2003.  
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to two different situations. There was a general ban for the insiders to trade for 
themselves or for any other person on the basis of confidential information in 
any situation prior to the official announcement, and a specific prohibition 
against trade in connection with tender offers.  

The reason for the division was that the concepts “insider” and “insider 
information” included only the limited circle of people that had some kind of 
direct connection with the company, and this lead to problems in the case of tender 
offers, where people in the buying company was free to buy the shares in the target 
company since they had no connection by their employment with the target 
company, while the people in the target company due to their employment was 
prohibited from trading. The insider trading risk was also considered to be 
substantial in connection with tender offers (and still is), since the buying 
company usually pays a higher price for the target company than the market is 
valuing it at. This means that the stock price is probably going to rise, which 
provides opportunities for a risk free profit. The penalty was administrative 
fines or imprisonment of a maximum of six months. 

The criminal offence was conditioned by the restriction that the 
information must be assumed, on the basis of historical knowledge, experience, 
to have essential effect on the stock price (Prop. 1984/1985, p. 157). If the price 
after the public announcement indeed had been substantially affected or not, 
did, and still does, not matter. There where also some exceptions. 

In the beginning, the legislators tried hard to specify both the crime and 
the insiders. This made the law too detailed and too narrow. The prohibition 
did not concern option market makers as they where considered to have a duty to 
trade; to literary make a market. Managers at trading firms were excluded too 
when trading in options and when performing the odd trading order for 
customers. However, in general, managers could not purchase securities for 
customers which they were not allowed to trade for their own account. The act 
to buy when the stock price could be believed to fall after an announcement 
and to sell when the price could be believed to rise was also excluded from the 
prohibition. 

The new securities law (VPL), was immediately subject to criticism for 
being too narrow in scope. One objection was that the prohibition only 
concerned specific information regarding corporations, whereas other sorts of 
general market information with a history of affecting securities prices were 
excluded (Nilsson 1994; Frii 1998). Critics held that the prohibition should 
include all types of financial instruments and most important of all; that the 
definition of the insider should include more categories of people, for example, 
people that have access to inside information on a regular basis such as 
analysts, institutional investors, civil servants and business journalists. 
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The first insider trading case 

 
In 1987, Refaat El-Sayed was suspected of illegal insider trading. El-Sayed 

sold shares based on unpublished information in the same time as he was in 
business negotiations and was in combination with other kinds of economic 
crimes sentenced to six years imprisonment for insider trading in 1990. 
According to Frii, it was El-Sayed’s economic crimes that started the serious 
discussions about a new and better insider regulation: “It was not until Refaat 
El-Sayed’s business in Fermenta in 1987 that the discussions about the need of 
a new insider regulation seriously took off” (1998, p. 8). Interestingly enough, if 
this is so, that which started the insider trading discussions, was the more 
tangible, and less abstract, economic crimes, economic crimes with real victims. 
The prosecution included 15 different accusations including, for example, eight 
cases of serious swindle, and thus not only impersonal insider trading as such.170 
Just like the American problematization of insiders’ trade as such started with 
active insider manipulation; active concealment of identity when seeking out investors 
(Wilgus 1910) it seems like more tangible crimes were needed here as well in order 
to give the legal action the injection needed for severe action against insider 
trading. New legal forces must take on the mask of the old logic in order to 
survive Nietzsche (1989/1887), and the old logic was based on the existence of 
real victims. It is as though we need to identify some real physical identifiable 
victims in order to be able to conceive a criminalization of behaviour. 
Remember the prosecutors’ view that insider trading is fraud, and that fraud 
demands that a specific person must have been tricked into doing something 
that also was bad for him and that the perpetrator must have won something. 
Remember also that the one of the economists said that fraud is that which 
occurs outside of the financial markets. 

In any case, the insider prohibition was expanded in 1988 with respect to 
the situations involving tender offers.171 Previous, the ban on trading started 
from the moment the business transaction was discussed in the board meeting, 
now the ban started from the moment the business transactions was being 
prepared. However, at about the same time, the EEC made a decree that 
ordered all members to reinforce and coordinate their insider trading laws.  

 
 

                                                 
170 Refaat El-Sayed, Lrn: 1990: 102, was charged with 15 counts of “serious swindle” (8 cases); “insider 
trading”: offence against the securities market law 1958: 571 (1 case); “serious dishonesty against creditor 
and purjery” (4); respectless towards creditor (Mannamån mot borgernär) (1), and “ban on carring on a 
business” (1).  
171 SFS 1988: 761 
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The insider law 1990: 1342 
 
The insider regulation was due to a new EEC directive sharpened in 

1991.172 The insider trading decree was part of the strategy to fuse the EU 
financial markets. The EEC decree did not require criminalization and allowed 
only administrative sanctions (fines). However, most membership countries 
chose the criminalization path. The Swedish sanction was changed to 
imprisonment for up to two years and/or administrative fines. 

The definition of who was to be counted as ‘insider’ was enlarged. The 
identification of specific people or specific information was dropped for the 
benefit of all people and all sorts of information; from now on the prohibition 
concerned anybody who had gained access to any unofficial information.173 One 
specific was kept; the circumstances concerning how the unofficial information 
had been acquired. The requirement was that the information must have been 
gained in connection with a professional position, that is to say, in connection with 
work, but also in any other situation. All shareholders in the specific company were 
included.  

The information counted as “specific information” was besides specific 
company information, other kinds of information such as branch industry 
specifics as well as more general information such as changes of interest rates. 
Significantly enough, the important distinction was that the prohibition was 
limited in such way as to stipulate that liability would only be imposed in 
situations where the criminal insider action was believed to have negative 
consequences on the public confidence in the financial markets. Moreover, it is 
suggested in proposition 1984/1985: 157 that a price change of 10 % is essential, 
which has led to the situation that suspected insider trading cases have been 
called off when the effect on the stock prices was less than 10 % (Wesser 2001, 
p. 65). The examples were only given as guide lines and complement to the 
main rule, but came in practice to work as proper criteria in the court rulings, 
since the type of crime was new and complex.  

In 1997, the law was expanded to include all financial instruments traded 
on an impersonal exchange. Mangers’ short-term trading (stock exchange 
speculation) was prohibited via the so-called three months prohibition rule. 
Insiders were prohibited to sell their stocks before three months had passed 
after the date of the acquisition of the stock in question. 

 
 

The Insider Penal Act 2000: 1086 
 

                                                 
172 89/59EEC, November 13 1989. 
173 DS 2000:4 Ny insiderlagstiftning, m. m., p 30. 
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The insider prohibition was changed yet again in 2001. In the new Insider 
Penal Act (2000:1086), punishment in the form of administrative fines was 
replaced by more severe imprisonment up to 4 years, and the informal 10 % 
guideline for when to pursue a crime was explicitly removed.  

 
 

The Market Abuse Penal Act 2005:377 
 
The insider prohibition was strengthened again in 2004, and was finally 

replaced once more in 1 June 2005 with the current “Market Abuse Penal Act” 
(Marknadsmissbrukslagen) (2005:377) due to EEC-directive 2003/6/EG 
(2273/2003 of 22 December 2003). The new, this time, was  that three months 
stock exchange speculation ban is abandoned in favour for an all inclusive ban 
for corporate insiders to trade 30 days before the publication of an interim 
report. Moreover, included in the insider definition is not only a family member 
but also non-family living with insiders, such as friends.  
 
 
 

The insider regulation in practice 
 
Insider crimes are supervised and handled by both internal financial 

agencies such as the market place itself, OMX Stockholm Stock Exchange, and by 
external authorities; the Swedish Financial Supervisory Authority174 and the Swedish 
National Economic Crimes Bureau175. 

The main supervisory responsibility has been delegated to the authorized 
market places, whose cooperation is granted via the authority’s power to hand 
out and withdraw permits to do business on the financial markets. The 
directions are noted in FFFS 2001: 5.176 Included in the Stockholm Stock 
Exchange’s permit to provide the market place is a general duty to report suspect 
behaviour, trade and price movements to FI or direct to FI’s “partner” the 
Swedish National Economic Crimes Bureau (EBM). The Swedish Financial 
Supervisory Authority (FI) was up until 1 June 2005 in charge of the formal 
overall supervisory responsibility of the financial markets and the financial firms, 
whereas the Swedish National Economic Crimes Bureau (EBM), as the special 
prosecutor authority of economic crimes, had the overall formal responsibility 
to investigate insider crimes and prosecute the suspected insider criminals. The 

                                                 
174 Finansinspektionen (FI). 
175 Ekobrottsmyndigheten (EBM). 
176 Finansinspektionens författningssamling (FFFS). 
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responsibility has now been transferred to the EBM. The reason for the recent 
changes is on the one hand new directives from EEC which stipulate that the 
main responsibility should be gathered in one place, but also a wish for a more 
efficient fight against insider trading crimes. 

Included in FI’s supervisory duties, is a permission to make inquires 
among the financial companies about suspect trading activities. This is not 
meant to replace the formal preliminary investigations of the EBM, but is seen 
as a compliment to the prosecutor’s investigation, as a kind of “informal help” 
in the early stages to form decisions of whether an insider crime has been 
committed or not. It is so to say, from a judicial point of view, more like an 
informal preliminary investigation that due to the complex nature of the insider 
crime comes in before the prosecutors’ formal preliminary investigations. 
However, this right has now been played down since the full responsibility of 
the investigations was transferred to EBM 1 July 2005. FI is now supposed to 
report suspicions of illegal insider trading directly to the EBM.  

Before I account for the result of my interviews, I want to give the reader 
an idea of the abstractness of the insider trading crime and of how complex 
and hard it is to convict a suspect. I will therefore start by accounting for the 
specific crime requisites. This is meant to help the reader understand the 
interviews, which concern the cases that did not reach the court and why, 
better. 

 
 
 

The dilemma of anchoring a game rule in the real world  
 
Moral Law commands, according to Kant, absolutely rather than 

hypothetically; that is to say, absolutely rather than with an if-clause specifying 
the condition, such as this or that circumstance, inclination or effect under 
which we ought to act in a certain way (Kant 1987). For Kant, absolute and 
unconditionally morals and intentions are all that matters (cf. Lindensjö 2004). 
However, most legislation is in practice conditioned by one or more “if-
clauses”, crime requisites such as ‘intention’, ‘sanity’ and/or a direct bad effect 
on one or more human beings. 

Most crimes are largely “effect crimes”, by which means that the crime 
description depends not only on your intention, but also on the outcome of your 
deed.177 For example, the perpetrator in a severe physical beating will most 
certainly be convicted for something as long as there is enough evidence to prove 
the action, but what that something is depends on the outcome of the action. If 

                                                 
177 Leijonhufvud (former Löfmarck) Madeleine, interview April 2003.  
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the person died, you will be convicted for murder or perhaps unpremeditated 
manslaughter, given that you are sane, and if he or she survived, you will still be 
charged with attempted murder or some kind of assault. The crimes on the 
public side178, assault crimes for example are called “event crimes”.179 This means 
that they are dependent on and controlled by the time of the actual criminal 
event. The chances of finding a murderer, for example, are dependent on how 
quick the investigators are in making progress after the time of the killing. 
“White collar crimes”, on the other hand, are in general “historical crimes” 
rather than instant “event crimes”.  

Economic crimes are characterized by large and very complicated 
investigations. It is often not the specific action per se which is criminal; that 
which characterizes economic crimes and what makes the crimes handled by 
the EBM extra complicated, is that “the criminality” is conditioned by some 
other circumstance, by those “if-clauses”. Economic crimes are often found 
out via tax revisions more than a year after the criminal act since there must be 
a taxation year before there even is a crime in the first place. A condition of the 
crime “dishonesty to creditors”, for example, is that a firm or a person has 
become insolvent and perhaps has gone bankrupt. Bankruptcy is first of all taken 
care of by an official receiver (konkursförvaltare) and it usually takes at least an 
additional six months before the crime is reported to EBM. This is different 
from the scenario that someone walks into a department store and changes the 
price tag on a commodity like a piece of clothing, which is fraud. In the latter 
case, you don’t have to find out if the suspected criminal is insolvent or not, it 
is fraud anyway, whereas “dishonesty to a creditor” means that you have stolen 
assets from an insolvent company, and in that case, the prosecutor’s office must 
first of all make an economic evaluation to see that the company really was 
insolvent, something which must be proved. This means that specific economic 
valuations and judgments must be made and that the criminal act in the crime 
“dishonesty to creditors” is conditioned by something else; that there has been a case 
of insolvency or personal bankruptcy first, or else it is not the crime 
“dishonesty to creditors”, although it might be something else. These are—as 
one of the prosecutors told me—“specific circumstances that separate these 
kinds of crimes from all others”. 

 
 

The abstractness: “neither intention nor outcome”? 
 
Paragraph one of the Swedish insider trading law contains definitions of 

‘inside information’, ‘stock exchange market’ and ‘financial instruments’ (as in 
                                                 
178 Den ”allmänna sidan” 
179 ”Händelsebrott”, said by one of the prosecutors, interview April 2004.  
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various kinds of securities). The second paragraph describes the criminal act.180 
Here, I will focus only on that which is special with the financial regulation and 
problematic with respect to the efficiency; the unique crime requisite: inside 
information: 

 
 

1 § This law understands 
 
1. inside information as: information about an unpublished or not publicly known 
circumstance that is calculated/meant/assumed to (ägnat att) affect the price on financial 
instruments essentially, 
 
In original (Swedish): 
 
1 § I denna lag förstås med 
 
1. insiderinformation: information om en icke offentliggjord 
eller inte allmänt känd omständighet som är ägnad att 
väsentligt påverka priset på finansiella instrument, 
 
 

If ordinary “White Collar Crimes” seem complicated, they are still simple 
in comparison to the insider trading crime. “Illegal action” under the insider 
trading law is completely “flooded by” circumstantial “if-clauses”. Economic 
crimes are usually independent of the specific act; that is to say, it is not the act 
as such (the equivalent of a punching fist) that is prohibited but the outcome of 
the act. This is so also when it comes to insider trading, where the actual act, 
the activity of trading, is not prohibited, but unlike all other economic crimes, 
the insider trading crime is also independent of the outcome of the act. The 
insider trade is prohibited only if it is based on ‘inside information’, and as 
‘inside information’ is usually understood as publicly unknown information that 
by judging from experience can be assumed to have an essential effect on the stock 
price as quoted above. What formally counts, in other words, is the hypothetical 
price effect rather than the actual price effect. The actual price effect of the 
particular inside information on the particular stock price at the time of the 
                                                 
180 2 § Whoever gets inside information and trades for him/herself on the financial market, acquire or 
dispose of such financial instruments which the information concern is convicted and sentenced up 
to two years of prison. The same shall apply for whoever receives inside information and with advice 
or in any such other way cause somebody else to acquire or dispose of financial instruments which 
the information concerns via trade on the financial markets (my translation). The complete law, 
Market Abuse Penal Act 2005: 377, can be downloaded from http://rixlex.riksdagen.se/ 
&${SNHTML}=SFST_ERR&${MAXPAGE}=26&${TRIPSHOW}=format=THW&${
BASE}=SFST&${FREETEXT}=&BET=2005%3A377&RUB=&ORG= 
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specific information release is not part of the crime requisite. It is not the effect 
or outcome in that particular case that matter, but the effect of this kind of 
information on stock price by judging from history; information that in general 
can be believed to have an essential effect on the stock price; the general as opposed 
the particular. In other words, the direct (physical) effects of the actual trading on 
the reality are not part of the “criminalization” (the crime requisites). The crime 
requisite is neither the actual intention, nor the actual effect, but the general 
theoretical or historically known effect of this or that information on stock 
prices. In fact, in the case of the insider regulation, the formal law requisite 
renders the actual or direct outcome of the “criminal act” irrelevant.  

This means that insider trading crime is not as dictated by the actual 
criminal event, as for example murder or assault cases.181 It is not the physical 
action—the hand touching the enter button sending the purchase or sale order, 
in other words, the insider trading per se—that is prohibited (the equivalence 
of a punching fist). The fact that there has been trade does not prove a crime, 
some other criteria is needed. Like rape, it is not the actual action, trade (sexual 
intercourse) that is criminal but something else, in the case of insider trading, 
what was in the mind, the thoughts, of the perpetrator at the time of the action. 
Unlike rape, however, there are no face-to-face confrontations and no direct 
victims as in real physical victims, only “indirect” ones in the form of “a diffuse 
public with no rights to compensation” (Löfmarck 1988, p. 42).182  

  
The chief insider trading prosecutor at EBM told me that the insider 

investigators know exactly what they want. Basically, they want to know three 
things: the suspect’s professional position, if he has traded, and if so, if it can 
be proven. The problem is, according to the chief prosecutor, that the insider 
trading crime is characterised mainly by its many grey zones. The grey zones 
involve questions about when information is “inside information” which is 
unlawful to trade on contra when it is official and legal to trade on, as well as the 
problematic ‘essentiality requisite’ (c.f Wesser 2001; Sandeberg 2002).  

Inside information is simply unofficial information about a circumstance 
calculated to essentially affect the stock price. However, theory/formality and 
practice are not always particularly “co-existent”. The Swedish lawmakers have 
not specified inside information in any other way than by giving various 
                                                 
181 Prosecutor at EBM, interview.  
182 Some readers may find the comparison between insider trading and rape to be out of order and just 
as cynical as the earlier comparison between the investors and slaves, that I pointed out as odd. 
However, the difference between the comparison with rape and Snoyenbos & Smith’s comparison 
with slaves is that I point out that there is a major difference between rape and the insider trading crime, 
whereas they equate the insider/outsider relation with the master/slave relation, to which I object. 
My objection is that there is a major difference between the bodily crimes and the more abstract 
crimes.  
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examples through the years. How much is “essential price change” is not 
explicitly set in the law either. In order to determine what is “essential”, the 
investigators must look in preparatory works and/or ask financial analysts what 
the price effect of such a circumstance usually is.183  

Löfmarck (1988) likens the Swedish ‘essentiality requisite’ with the 
American ‘material fact’. The question about what sort of information is 
‘material’ and what is not, is according to Löfmarck (1988, p. 46) not defined 
and barley discussed in the American case reports. Instead, it is more or less 
taken for granted since “time” or the “evolving events” i.e. the actual stock 
price movement, have, so to say showed that the information indeed was 
material (or else there had been no court case).  

The American definition of ‘materiality’ is founded on the judgement of a 
“reasonable shareholder”: “An omitted fact is material if there is a substantial 
likelihood that a reasonable shareholder would consider it important in 
deciding how to vote” (US Supreme Court quoted in Löfmarck 1998, p. 46). 
The definition is built upon the belief that the reasonable (average?) 
shareholder takes an active interest in evaluation of branch information. But 
who is this “reasonable shareholder” that spends his time “balancing the 
indicated probability that the event will occur and the anticipated magnitude of 
the event in the light of the totality of the company’s activity” (Bainbridge 
2001, p. 34-35)? Although the mineral findings in the court case Texas Gulf 
Sulphur was eventually found to be remarkable, “only a highly trained geologist 
would be able to draw conclusions from it” (Bainbridge 2001, p. 35). As it 
would take a highly sophisticated investor with considerable expertise in mining 
operations to understand the relevance of the findings, the hypothetical 
reasonable investor would perhaps not consider it important. On the other 
hand, however, there was a testimony from a stock broker that one good test 
hole was a signal to buy mining stock. Contingent and speculative information 
is not regarded as ‘material’, so ‘material information’ is meant to designate 
assured ‘facts’. But information that is facts for someone may for someone else 
only be “at most a hope, possible an expectation.”184 What is an essential price 
movement and what information moves the stock price essentially? This is not 
easy to discern. Thus, only the actual effect can decide whether or not it was a 
‘material fact’ or not, which in turn is a test used in the evaluation of whether 
the information is essential or not (Löfmarck 1988, p. 46). Furthermore, 
preparatory work (for example proposition 1984/1985: 157) on the insider 
                                                 
183 Prosecutors: ”I den första paragrafens definition om insiderinformation står det ”information om 
en icke offentliggjord eller allmänt känd omständighet ägnad att väsentligt påverka kursen på 
finansiell instrument.” Och då får man leta i förarbetena eller vad ekonomer eller markanden anser 
vara en sådan omständighet.” 
184 GOODWIN V. AGGASSIZ, (Mass 1933), 186 N.E. p. 661  
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regulation suggests that there in practice should be no convictions unless there 
has been a significant change in reality (c.f Wesser 2001). And in practice, 
courts have been unwilling to convict a suspected insider trader unless the 
effect on the stock price indeed was significant in reality too, i.e. that the insider 
criminal indeed did make a profit or managed to avoid a loss due to an actual 
significant price change.185 So, formally, the actual effect is irrelevant, but in 
practice, it is all that matters.  

The Metall case186 is an example of a court case where the accused insider 
trader was found not guilty in both the lower and the higher court because of 
the essentiality requisite. Metall is a Swedish trade union for metal-industry 
workers. Metall’s financial manager, Olsson, was a member of the board of a 
large Swedish bank, Sparbanken Sverige, at a time (1996) when plans about a 
fusion with another bank, Föreningsbanken, were discussed. Olsson knew 
about these plans when he bought shares for a total sum of 197 million SEK 
(approx. 20-25 million US dollars), not for himself but for his trade union 
Metall. Metall’s profit from the trade was approx. 20 million SEK (approx 2 - 
2.5 million US dollars). It was established that Olsson indeed was present when 
the merger plans were discussed, so the question was whether or not he had 
information that would essentially affect the price of Föreningsbanken’s shares.  

Articles in media revealed that Föreningsbanken had been of substantial 
interest for the professional analysts’ and that the shares were considered to be 
worth more than their current price and thus that the bank was considered a 
target for acquisitions. During the time before the disclosure of the merger, the 
share price went up from approx. 16 SEK to 22 SEK, a raise of more than 30 
%. However, on the day that the plans were officially announced, the price 
went both up and then down, and the actual total price change after the plans 
were disclosed was too insignificant for the court to be able to draw any useful 
conclusions about whether or not the news could be considered to affect the 
price essentially. Moreover, the statistics over previous mergers was ambiguous 
(p. 34). So, it could not be proved that his knowledge about the merger beforehand 
could be supposed to have an essential effect on the stock price, so the financial 
manager was freed from the charges (p. 35).  

The insider trading law is like all law aimed at finding a functional balance 
between a too detailed crime specification with the risk of making it too narrow 
and the risk of making it too general and thus pointless. It is hard to specify 
both who should be counted as an insider and what is to be counted as insider 
information because it is hard to know which information affects the financial 
markets in which way tomorrow and which doesn’t sometimes there is little or 

                                                 
185 According to the chief prosecutor at EBM, interview.  
186  B 3142-97, 2000-02-22; B 1895-00, 2001-12-07. 
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no effect on the stock price at all; these criterions have changed rapidly since 
the first rather restrictive description; they have been broadened and 
generalized throughout the years in Sweden as well as in the USA (see Nilsson 
1994; Wesser 2001; Bainbridge 2001).  

Formally, the actual effect on the stock price is irrelevant, but in practice 
that is what matters. To make the criminalization independent of the actual effect 
on the stock price and actual victims is to make the law extremely abstract and 
flexible, but also open to endless interpretations and enormously hard to prove. 
The question about what actually affects stock price movements is a matter of 
interpretation. Moreover, not only must the investigators prove that this 
particular information influenced the stock price in this or that way, they must 
also prove that the suspect did trade and, as one of the prosecutors said, “what 
was on that somebody’s mind at the time of the trade”. Because there in reality 
are no physical traces of the existence of illegal trading (blood traces, finger 
prints or DNA), the investigators must in order to prove the crime literary be 
able to look inside the head of the suspected insider criminal (cf. Frii 1998, p. 35). 
So, as long as our thoughts are free, it is almost impossible to prove insider 
trading.  

The question is then, (1) if effect rather than intention is that which matters in 
economics (Brockway 2001), but (2) the actual and particular effect of the 
particular information on the particular stock price in the particular investigated insider 
trading case is not part of the criminal requisite, nor the actual effect on the 
particular individual outsider investors, (3) what is the insider trading law?  It is 
more like an abstract game rule. 

Society has various ways of getting around the problem of proving illegal 
insider trading; one way to go around the requisites of the ordinary law is to 
accept a higher degree of various circumstantial evidence as opposed to direct 
evidence when upholding illegal insider trading. In the case SEC v. Sargent (1st 
Cir. 2000) it was stated that “circumstantial evidence, if it meets all other 
criteria of admissibility, is just as appropriate as direct evidence…” (c.f. 
Steinberg 2002). When circumstantial evidence rather than solid evidence 
becomes “the rule of the insider trading land”, it delivers the crime from the 
land of law to the land of game rule. The “if-clauses” “disconnects” the insider 
regulation from the (direct) events of the reality and thus from the land of law. 
In practice, we know that there is a connection to real life; that the “effect” as 
the prerequisite matters, the specific price effect, but also or perhaps mainly the 
effect on the public’s confidence and the participation rate (Niemeyer FI 2001: 8): 
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To create trust in the market is the only purpose really; that all should be able 
to trade on the basis of equal access to information.187 
 
 
The danger of this is (from the perspective of law) that the regulation will 

cover all and because of this nothing. Another danger/chance is that it gives 
the criminal investigators a lot of freedom at the same time as the insider 
trading crimes are plagued by a complexity and “desperation” to find ways to 
put an end to a seemingly unfair trading practice. 

 
 

The EBM Organization 
 
EBM is an organization where the different specialists; prosecutors, 

economic analysts (accountants), police officers and administrative personnel 
are working in multi-disciplined teams to better frame the criminals. The total 
work force amounts to approximately 390-400 employees, where approx. 75 
are prosecutors, 175 are police men, 35 are economic analysts, 55 are 
administrative staff and approx. 30 belongs to an unspecified group of staff. 
The organisation is young; created in 1998 it is still under development. EBM’s 
way of mixing special competences in a structural way to fight economic crimes 
is new and it is still hard to tell exactly what the “right” work process should 
look like. The core of the team usually consists of one prosecutor, one 
economic analyst and one or two police officers. 

 
 

Insider crimes – prioritized crimes 
 
The insider crimes were highly prioritized in comparison to other 

economic crimes such as fiddling with the accounting books and tax crimes at 
the time when my interviews took place. The insider trading crimes had been 
put in a separate class and as opposed to all other sorts of crime, no insider 
trading case was to be left unrevised. 188  

When I asked why the insider trading crimes are prioritized, the 
investigators did not mention “unfairness”, “immorality”, “equal access to 

                                                 
187 “Det är ju för att man vill skapa förtroende för marknaden, det är väl det enda syftet egentligen, 
att alla skall handla med samma information.” 
188 ”De [insiderbrotten] prioriteras mer på det sättet att de ligger i en klass för sig, när det kommer in 
ett insidermål så har det högsta prioritet och det är ju därför det har koncentreras här också. Så, i 
princip är det så att om vi får in en anmälan om ett insiderbrott får jag lägga andra ärenden åt sidan 
för att bedöma det ärendet först. Det skall inte ligga några anmälningar om insiderbrott som inte är 
bearbetade.”  
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information”, “risk capital” or even “the effect on other markets” for that matter, but 
added instead a new motive to my list. They said that much has been written 
about insider trading crimes because it is a controversial economic crime, and 
that the authorities want to show the public that they are taking these crimes 
seriously, so here we have it once more; the image and perception: 
 
 
 
It is looked upon as very serious…for several reasons—well this is only a speculation, but a 
lot has been written about this type of crime. It can be because of that. And then I think it is 
important to show that the society acts against the powerful directors which commit various 
kinds of economic crimes.189 

 
 

The work process 
 
The prosecutors have traditional assignments. They are in charge of the 

preliminary investigation, which means that it is they who draw up the general 
outlines of the case and decides on a suitable perpetrator description 
(gärningsmannabeskrivning). It is also the prosecutor who formally decides 
upon prosecution after the preliminary investigation has been finished and who 
writes the plaint before presenting the case in court, that is to say, unless the 
case has been closed due to lack of evidence. The police officers do traditional 
police work such as brining in suspects for questioning and are also in charge 
of the cross-examination. The prosecutors and police officers are specialists in 
the requisites of the law, but not when it comes to the financial markets, which 
is why the organisation needs accountants to analyse the financial information. 
Although the economic analysts are employed by the EBM, they do not like the 
prosecutors and police officers have the legal right to do forced entry or to 
question people, but as the economic analysts due to the complex (economic) 
nature of the crime are needed to collect and interpret the relevant financial 
information, they are always allowed to participate passively.  

The rules with respect to preliminary investigations are stated in chapter 
23 in The Swedish Code of Procedure (RB).190 A preliminary investigation must be 
initiated when there are reasons to suspect that a crime has been committed (§ 
1 RB). Thus, the prosecutor has an absolute duty to prosecute and to initiate a 
                                                 
189 ”Just det här med att utreda den här typen av brott är ju relativt nytt och det har blivit väldigt högt 
prioriterat... Man ser ju allvarligt på... av olika anledningar—ja det är ju bara en spekulation, men det 
skrivs ju väldigt mycket om den här typen av brott. Det kan ju ha med det att göra. Sedan tror jag 
kanske att det kan vara angeläget att man visar att man gör någonting mot dem som är högt uppsatta 
i samhället och som begår olika typer av finansiella brott. ” 
190 Rättegångsbalken. 
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preliminary investigation, but this duty is mitigated by certain rules which gives 
the prosecutor substantial possibilities to limit the preliminary investigation (§ 
4a RB, chapter 23). This also gives the prosecutor more or less free hands to 
bring in suspects into questioning. There has to be a suspicion of a committed 
crime before the authority (EBM) is allowed to initiate a legal action, but the 
suspicion can be both vague and imprecise; the perpetrator can be unknown 
and the evidenced weak (Ds 2000:4, p. 36; SOU 2004: 69, p. 122). 

Usually, the EBM do not need much in order to start a preliminary 
investigation; they only have to check if there is a reason to believe that a crime 
has been committed according to the standards of a public prosecution, which 
is the lowest grade. At this stage, the prosecutor also has to decide if there is a 
reasonable grade of suspicion. So is usually the case when the report has come 
from FI because those reports have already “pre-prepared” the case by locating 
suspicious trade in a sensitive period of time where a fair amount of money 
have been gained. Suspected insider offences are also reported by the public 
and sometimes also directly by the stock exchange. The stock exchange has an 
obligation to report unusual price movements that are possible unlawful insider 
cases to FI or to the EBM. FI has a sophisticated computer data base where 
they can trace all stock orders of a more considerate size; however, it is often 
hard to get access to the source behind the trade when the trader is a foreign 
company or foundation. In 1989, Sweden signed an agreement among the 
countries within the European union to mutually exchange information that 
supplies evidence of illegal insider trading (Ds 2000:4). And in these cases, the 
FI and EBM need help from international legal aid, but the different countries’ 
legal institutions are yet not fully coordinated191, which mean that the vital 
information exchange can take years. FI has been criticized for taking too long 
before handing over the cases to EBM, and this is also a common motivation 
as to why some cases are never handed over to EBM (Wesser 2001, pp 126). 

After the prosecutor has decided to start a preliminary investigation, he 
draws up lines and sets the goal before delegating the case to his team of one 
economic analyst and one of two police officers. The team usually starts by 
doing a search on the Internet for information in order to “get to know” the 
company and its history a little bit better, as well as collecting other kinds of 
information such as information about accounting figures. The investigators 
want both new and old articles about the company that shows what the market 
knows in order to be able to counter prove for example the CEO, when he says 
that the bad result was publicly known; the investigator can in these cases point 

                                                 
191 Final Report of the Committee of Wise Men on the Regulation of European Securities Markets, 
2001, Http://europa.eu.int/comm/interal_market/en/finances/banks/wisemen.htm, 
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to the fact that the papers have written about the company and not said 
anything about its bad state of affairs. 

The team has to decide whether or not they are going to ask for the 
information and whether or not they shall do a “search raid” (husrannsakan). 
The raid is normally made by the police together with the economic analyst. 
The economic analyst is not authorized to do the search but can stand in a 
corner while instructing the police man as to what financial information to 
collect, but as one the investors said: “it is no point in making a search raid three 
years later”. It is also no point in making search raids when the information that 
somebody is suspected for insider trading already is out on the market. FI has 
the legal right to make some enquiries and they have at times contacted the 
concerned company to ask a question or to get information about what could 
have caused the sudden price movement in its stocks. However, this has 
alarmed the suspects, who thereby have been given the chance to remove 
evidence. Thus, FI used to be in the somewhat awkward position that they had 
to have a suspect before reporting the case to the EBM, while they in the same 
time had to try not to spoil the moment of surprise and the preliminary 
investigation for the EBM. As, I have already mentioned, this action has been 
transferred to the EBM and is down played at FI, even if the right remains.  

When a suspected insider crime has been reported to EBM, the economic 
analyst makes an analysis of the company before delivering a description of the 
company and the basic foundation of the case to the prosecutor and the police 
officer. Since the economic analysts are the experts in interpreting the economic 
information, they often play the role of being the “spider in the web” when it 
comes to these kinds of crimes. The economic analysts get certain juridical 
education and the prosecutors and police officers get certain economic 
education. EBM makes all investigators take the same courses as the 
professional financial brokers. Before, any uneducated person could work as 
stock broker, but now all brokers have to pass a test in order to become a 
licensed broker. The licence consists of four different parts: one part concerns 
financial economics, another ethics, one part deals with the administration of 
financial securities, and the final part concerns how the whole system is built as 
well as the rules.  

Less than one insider case a week is reported to EBM, and they usually 
come from the Swedish Financial Supervisory Authority (FI). The suspected 
crime has usually happened long before it is actually reported and investigated. 
A suspected insider trading case can be more than six months old before it is 
investigated by the prosecutor’s team, and a time span of more than a year is 
not unusual. For example, an insider offence that was conducted in 
September/October in 2003 and reported to the EBM in April 2004 is 
considered to be a fresh crime. 
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The insider investigation protocols are very thick and the investigations 
are more resource demanding than other types of economic crimes. The crime 
is usually reported after an analysis of a suspected stock price series have been 
made by both the Stock Exchange (OMX) and FI. When it comes to book-
keeping crimes, there are certain standard methods to follow, whereas there so 
far is no single standard procedure when it comes to insider crimes.192 The type 
of information and sources vary from case to case. FI’s reports are often 
already solid work and complemented with many appendixes. This is needed in 
order for the EBM teams to be able to make an evaluation of whether or not 
they have enough to start a proper preliminary investigation.  

The economist analyzes what happens to the stock price when certain 
information has been released. The investigators revise the next step of action 
approximately every week on the basis of the information they have acquired. 
There is a lot of gut feeling involved, some tactics, as well as estimations of the 
likeliness of success. They have to make decisions about how much 
expenditure that can be justified, and whether or not they should go into a 
company to look for details that are very hard to find without proper access, 
something which they usually do not get. Even if the information exists, they do 
not get much help from the companies. Sometimes the investigators are tipped 
off by people who have stopped working at a particular company, but there is 
not much use in telling the truth afterwards since EBM get no access or help 
from the company.193 The companies assumingly do not want the publicity of 
being associated with insider trading.  
 
 

“I have a feeling that what’s important for the company is…that they shall look 
good.”194  

 
 
The team then discusses and chooses who they are going to talk to, if they 

are going to talk to the suspect before talking to the others or wise versa. They 
collect board protocols as well as other relevant information and when they 
have collected sufficient information, they decide if they are going to ask the 
suspect to come in for questioning or if they are simply going to pick him up. 

                                                 
192 According to one of the economic analysts.  
193 ”Det händer ju att vi kan få in anmälningar från folk som har slutat på börsnoterade företag och 
som har väldigt intressant information, som kanske också är sann, men som är väldigt svår att bevisa. 
För vi får ju ingen hjälp från företaget.”  
194 Jag har en känsla av att det viktigaste för företagen det är att... det skall se bra ut för dem... och 
inleder vi en förundersökning mot ett företag så är det någonting som inte är särskilt populärt, men 
de finns undantag också, men det normala är väl att, så att säga, att man helst inte vill att vi ska gå in 
och gräva för mycket...  

261



 259

When the investigation is finished, the team creates a protocol where all the 
appendixes are included before sending the protocol to the suspect and his 
defender, who get a certain time to reply. When they have replied, the 
prosecutor decides upon the question of prosecution and if he wants to go 
ahead, a plaint is sent to the court. One of the prosecutors said that there is 
more action and stress on the public side where drug users, burglars and car 
thieves keep the police and prosecutors busy 24 hours a day, but that there is a 
different kind of stress at EBM which originates from the problems in 
solving/creating this complicated kind of economic crime.  

A typical problem is that the suspect denies that the information was inside 
information and even if it was, denies knowledge about the fact that it was insider 
information, as well as denies that the information was likely to affect the stock 
price essentially and even if it did, denies knowledge about it.195 Moreover, the 
suspects may argue that it is not the information that the EBM investigators 
points out as cause to stock price movement which is the real cause for the 
price movement, but some other kind of information. 

 
 
We sort of have to prove that it was exactly this information that affected the stock 

price, and that is hard.196  
 
 

It is a problem also to get coherent answers from the professional analysts 
about what the correct expected price movement should have been from this 
kind of information, when five say that the price should have gone up, five 
others say that the price should have gone down. As we have seen, what moves 
a stock price is often a matter of interpretation and of perspectives. Moreover, 
insiders get the information very early and may trade long before the disclosure 
date, something which the investigators suspect that they do. In fact, they 
believe that most of the illegal insider trading occurs long before disclosure 
day.197  

The prosecutors have the same demands on submission of evidence in 
insider cases as in any other kind of crime; the allegations must be proved, they 
need evidence. It is not enough that a person has the position as a financial 

                                                 
195 See for example the defendants’ attitudes in court case B 1432-99 Securitas/Pinkerton, 2001-01-25 
Stockholms Tingsrätt, p. 57. 
196 “…... vi måste liksom bevisa att just den händelsen varit det, det är ju lite svårt ibland när de säger 
att det är andra omständigheter till att kursen påverkades precis på det här viset som den gjorde, det 
var inte den informationen som vi lägger fram här. 
197 ”Det där är ju ett problem. Det kan ju vara som så att de får information väldigt tidigt och då kan 
de handla, när informationen nått börsen vet de ju att de inte kan handla, så den handel som sker, 
den sker tidigt, så kan man misstänka att det ligger till i alla fall.”  
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manager and therefore “must have known” about the “bad sales figures” in 
order to charge him for breaking the insider law; his offence must be proved by 
witnesses, documents or by confession. For example, the witness must be able 
to confirm that the suspect “was at the meeting where the particular 
information was discussed”, or some other kind of evidence such as e-mail, 
notes or tape recordings. Larger companies usually have useful protocols of 
meetings. It is hard to look into their minds, but a board meeting protocol 
where it is clearly stated that X was present during the presentation of the bad 
sales result that are not yet official is helpful. The lawmaker, following the EEC 
directives, has recently stipulated that corporations must keep a log book in 
order to record who has had access to which information. Search raids at home 
or at the company are not (yet) very common; EBM and FI usually ask for the 
information in a more polite way. When they do happen, the investigators take 
the computers and look for documents which prove that the suspect has had 
access to the unofficial information. However, often the connection between 
the trader and the company is unknown, which means that the investigators 
first must find the connection, which is hard… 

 
 
We get reports from FI about people who have traded extensively in for example options 

just before a public announcement but that these persons have no connection to anybody in the 
insider register. We can always believe there is a connection, but it is hard to find the 
connection that proves they have had access to this information.198 
 
 

And if they do find the connection, they still have to prove that the trade 
has taken place on the basis of unofficial information; that is to say, prove what 
was on the mind of the trader at the time of the trading. The connection to the 
company is obvious in the case of corporate insiders. But then it is this 
problem of proving people’s thoughts. The investigators have to prove that the 
suspect has had access to the special information and that they actually have 
had it in their head by for example either hearing or reading about the 
information before trading. 

 
 

                                                 
198 ”Det kommer ju in anmälningar också från FI om folk som har handlat väldigt mycke ti 
exempelvis optioner strax innan ett offentliggörande men att de personerna inte har någon koppling 
till någon person i insiderregistret. Men man kan ju alltid misstänka att det finns en koppling, och det 
svåra är ju då att kunna finna denna koppling som bevisar att de haft tillgång till denna information.”  
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That which is hard in this, is that one are to prove that something exists in the thoughts 
of the person concerned, really, so it is very hard to get concrete evidence in these cases, which 
makes these cases harder to prove than other criminal cases.199 
 
 

The investigators often get answers that “I was not present at that 
meeting”, or “those papers were not given to me”, “I have never seen that 
revenue report”,  

 
 
…which are strange answers when the suspect occupies the position of the financial 

manager.200 
 
 
The investigators must show that a suspect has traded or tipped somebody 

else about information that at the time was not officially known. Therefore, the 
investigators must prove that the particular information had not been published 
anywhere in the world. To do this they search the branch papers and press 
releases. Here, they usually get help from FI’s sophisticated databases for this 
kind of information. But the Internet complicates the matter. It is hard to 
prove that something particular could not have been found on the Internet. 
When questioned, suspects have claimed that they have read something on the 
Internet which made them buy or sell securities, but when questioned about 
where on the Internet; they say that they cannot remember exactly where which 
gets them off the hook.  

One case concerned a member of a board who heard about the plans of 
an impending acquisition at a board meeting. Her husband was a stock broker 
and started shortly afterwards to buy shares for his wife’s father, brother and 
for his own mother who had never before bought a share in her whole life. 
When questioned, the stock broker said that he had found information on the 
Internet or read something in a paper but that he couldn’t remember exactly 
where, and since it was impossible to prove that the couple had talked about 
the affair, the case had to be closed. 

 
 

                                                 
199 ”Det som är svårt i det här är ju att man ska bevisa någonting som finns i vederbörandes tankar 
egentligen, så det är ju väldigt svårt att få konkreta bevis här, vilket gör att dessa mål är något 
beviskänsligare än andra brottsmål.” 
200 ”Man möter ju ofta ”Jag var inte närvarande vid det mötet” eller ”Jag har inte fått de pappern”, 
”Jag har aldrig sett den där resultatrapporten”, vilket ju många gånger är ganska besynnerligt när de 
sitter där som ekonomichef.” 
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When we looked at this case we thought it was obvious since the couple of course have to 
eat together, sleep together since they live together… but no, we could not prove that she had 
passed over the information. We thought before hand… it is so often that we get this kind of 
cases that we feel are obvious, but no…201 

Another case concerned a man who has a position which gives him access 
to privileged information. One day, his 85 years old mother made a neat profit 
from buying and selling shares in the company where the son works. When 
questioned about her affairs, she said that she had not been in contact with her 
son lately and that they talk about other things when they meet. She also said that 
she only bought the shares as a sign of solidarity because she wanted to support 
the company in which her son works. For the police officer, it was obvious that 
the son had told her about the unofficial news, especially since the mother had 
never bought shares before in her whole life and since she mortgaged her 
house in order to get the cash, but it was impossible to prove. 

There is a frustration among the investigators that they cannot catch the 
seemingly most evident insider traders, and a wish for more effective means of 
coercion. As one of the police officers explained: 
 
 

As an investigator of this kind of crime, I feel that it is so damn hard to prove this 
kind of crime and to get the court to accept what the prosecutor puts forward. It is obvious for 
us that an insider has tipped off the distant relative in Småland who buys, but to find and 
prove the connection is very hard. And if we find the actual connection we have to prove that 
the relative has bought the stock on the basis of the passed over inside information. If we don’t 
find a document or a connection to the broker, or get someone to testify, we are stuck.202 We 
think that it is obvious when we get a report from FI, but it is impossible to prove…Perhaps 
if we had some means of coercion… 203 It should perhaps be like speeding, it doesn’t matter 
what you say if you get caught when driving too fast. Perhaps it should be the same concerning 

                                                 
201 ”När vi började titta på det här innan vi åkte ned till Göteborg då tyckte man ju att kvinnans 
sambo, ja naturligtvis, de måste ju äta ihop, de bor ju ihop, sover ihop, men nej, det gick inte att 
bevisa, han hade hittat den här informationen på Internet och genom andra tidskrifter, så fallet blev 
nedlagt, det går inte att styrka. Och då tyckte man ju liksom innan... det är ofta så att när man får de 
här fallen så tycker man att det är uppenbart men nej...” 
202  “Ja, det är väl det man känner som utredningsman att när man får ett sådant här ärende, så är det 
så jäkla svårt att bevisa det här brottet och få domstolen att acceptera det som åklagarna lägger fram. 
För oss som får in ärendet så är det helt uppenbart att jag som insider, till exempel då, lämnar 
informationen till någon avlägsen släkting i Småland som går in och köper, och för det första att hitta 
den kopplingen, det är ju jättesvårt. Och sedan om man skulle hitta den, att bevisa att släktingarna har 
köpt på min insideinformation. Har man  då inte en handling eller ett vittnesmål eller mäklarband 
som styrker det här, ja då sitter vi ju där...” 
203 “Kanske om man hade haft ett tvångsmedel… Man tycker ju att när man får in en anmälan från 
FI att det här är ju helt uppenbart, men det går inte att bevisa…” 
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insider crimes, that under certain circumstances, if you trade you get done for breaking the 
insider law. It wouldn’t be popular, but it would give us a certain weight.204 

 
 
The latest insider regulation: the Market Abuse Penal Act (2005:377) 

stipulates that insiders are prohibited full stop to trade during the 30 days 
before the publication of a quarterly report, this means that it does matter what 
you say when you are caught. However, the real problem with insider trading is 
not really the insider trading as such after all, but tipping: 

 
 
How are we going to get at that? It is almost impossible; I mean they are not so stupid 

to trade themselves, but it is the one he is leaving the information to, it is he or she that is 
trading and this is where the burden of proof is. It is so easy to get around...205 

 
 
The investigators seem to prefer administrative sanctions (fines) since that 

would mean lower demands on evidence (cf. Wesser 2001), but the government 
has so far said no due to the legal rights of the individual (rättsäkerheten).  
 
 
 

“The real punishment” 
 

Psychological warfare 
 
One difference between the people that are suspected of illegal insider 

trading and other criminals, burglars etc. is that the insider traders, just like the 
investigators themselves, in general are well educated, knowable and intelligent 
people. This and the fact that the insider trading crime is almost impossible to 
prove makes the interrogation situation somewhat different.  

 
 

                                                 
204 “Man kan ju tycka att det borde vara som fortkörning, att kör du för fort så åker du fast och det 
spelar ingen roll vad du säger, man kan tycka att det borde vara likadant att under vissa 
omständigheter om man handlar så skulle man åka på insiderbrott. Det skulle så klart inte gillas av 
många men det skulle ge en viss tyngd.” 
205 “Problemet är egentligen inte insider isig, utan problemet är att han lämnar informationen till 
någon annan som köper, för jag menar hur ska man komma åt det? Det är ju nästan omöjligt, för jag 
menar han är ju inte så dum att han går och handlar, utan det är ju den som han lämnar 
informationen till, det är han eller hon som handlar och det är ju där bevisbördan är. Det är ju så lätt 
att kringgå det här...” 
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If I, as a police officer, am in charge of an interrogation, and question a suspect of an 
assault or a killer, I can, if I am skilful, eventually corner the suspect so that he breaks down 
and confesses his crime. However, that has as far as I know never happened during a 
questioning of a suspect of economic crimes. These criminals are usually well educated, 
knowledgeable, and intelligent people, so I can never pressure them into confession via the 
interrogation as you often can when you question other sorts of criminals. A good interrogator 
can solve a violent crime in this way, but it is harder here, as far as I can see.206 

In these kinds of cases, the economic analyst always participates in the 
questioning of the suspect together with the police man (sometimes the 
prosecutor participates too.) It is indeed the economic analyst who is informally 
in charge of the cross-examination although it is always the police who are 
formally conducting the interrogation. This is because it is the economic analyst 
that decides upon which questions they should ask and who is also prepared 
for the tricky succeeding questions. The investigators need to be on the same 
“knowledge level” as the suspect so as to not end up in the position of 
psychological inferiority. They need to know what the suspect is talking about 
when it comes to financial information (stock market information) and how it 
is usually interpreted by the market, as well as what the market knew and did 
not know at the time of the insider trading in order to conduct the 
interrogation without being outsmarted. They also have to learn as much as 
they can about the company in general; one of the economists stressed the 
importance of having general knowledge. The economists go through annual 
reports and board protocols. It is always interesting to get a full picture of the 
company, type of business, how the decision making process works and so 
forth, because with that type information at the back of your head, the position 
is much better during the interrogations. If the suspects claim something that 
the investigators don’t know anything about, or something that they cannot 
make a statement about, the whole case collapses. So the need to know what 
has happened on a more general level. 

  
 
… So they cannot tell us just any dirty lie if I may say so…” 207 
 
 

                                                 
206 ”Om man som polis och förhörsledare sitter och förhör en våldsman eller en mördare, de kan 
man ju som en skicklig förhörsledare till slut ställa i hörnet som det så vackert heter och sedan så 
bryter personen ihop och erkänner som det är, men sådana förhörstillfällen har jag aldrig varit med 
on när det gäller ekobrott, utan här är det ju oftast utbildade, kunniga, duktiga, intelligenta människor 
så att man kan ju aldrig pressa dem via förhör, att få dem att bryna ihop, som man kanske har lättare 
för i våldsbrott. En skicklig förhörsledare kan lösa våldsbrott på det sättet men det är svårare i sådana 
här brott, åtminstone enligt min uppfattning...” 
207 ”Så att man inte kan komma med vilka tjuvlögner som helst om man säger så.” 
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I asked if the general information gathering had to do with getting a 
physiological advantage, and he said: 

 
 
Yes, that’s right. It is hard to put your finger on it, but the suspect notices that we have 

knowledge and then they become, so to say, more watchful….208 
 
 
It seems reasonable that the investigators want to be on the same 

knowledge level as the suspected insider trader since they are attempting to get 
a confession. However, it seems to me a little odd, and perhaps contra 
productive, that they should want the suspected criminal to become more 
watchful? If you want the truth you want to make people feel relaxed and off 
guard, do you not? What is the purpose of making somebody you want to 
confess on his guard, rather than relaxed, confident and therefore careless? It 
may be because you do not even expect to get the evidence needed for court in 
the first place, and therefore seek other ways. To scare your suspect makes sense 
in combination with the circumstantial evidence needed to bring the suspects in for 
questioning. 

 
 

Circumstantial evidence 
 

I asked the investigators about the recent corporate scandals, if they 
thought that the directors had “private clubs” in which they became 
“detached” from the reality in a way which made them they show a moral front 
in public and another among themselves. But the investigators did not think so. 
One of the prosecutors maintained that illegal insider trading probably make 
the rest of the business community think: “What an old gossipmonger, we can’t 
tell him anything.” Another remarked that many of them have seven or eight 
different board assignments, but that he had not seen any signs of the existence 
of informal “business clubs” in any of his cases. However, then one of the 
police officers said:  

 
 
But it is very hard to detect. I sure believe that they are wheeling and dealing out on the 

golf course.209  
 

                                                 
208 ”Ja, det är det. Det är svårt att sätta fingret på, men det märker den som man hör att man är påläst, 
och då blir de så att säga mer vaksamma....” 
209 ”Men det är nog också mycket svårt att upptäcka. Jag tror nog att det fixas en hel del där ute på 
golfbanan.” 
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Whereupon the prosecutor one said: 
 
 
But in that case, they do not trade as the clumsy lot do, but through a foreign foundation 

or something… and in that case it is impossible to find anything.210 
 
 
One of the economists said that the people who have very much 

information in an early state of an investigation are the auditors since they 
participate in acquisitions etc. To which the prosecutor replied:  

 
 
Yes, and we have had many such investigations that haven’t led to a public 

prosecution….211 
 
 
Basically, the investigators can see only—and on rare occasions also 

catch—that which is “under the street light”; all else is dark, impossible to see. 
The investigators can catch “only” corporate directors and board members 
because they are registered on FI’s insider list, but only the “clumsy lot”. The 
member of the board in one company is not registered on the same list as his 
friend who is working in another company, “but they play golf together”. 212  
The investors have to try to find the connection, but even if they found the 
connection...   
 

 
…we still wouldn’t have the proofs we needed if we in the same time did not find a 

witness who could tell that this person has said this or that. 213  
 
…upon which one of the prosecutors said something strange:  

                                                 
210 ”Men då handlar det ju inte som klantskallarna gör utan då handlar de ju genom en utländsk 
stiftelse eller något... och då är det ju omöjligt att hitta någonting.” 
211 ”Ja och där har vi ju haft olika utredningar som aldrig har gått till åtal...” 
212 ”[D]e som man typiskt talar om de är ju de som typ sitter i styrelser och som handlar i det egna 
bolagets aktier. Det är ju dessa som det är lättast att komma åt så att säga. De andra finns ju inte med 
på något insiderregister. Styrelseledamoten i Volvo finns inte med på insiderlistan där hans kompis 
sitter i styrelsen, men som han går på golfbanan med... Det gäller som vi sa att kunna koppla bakåt 
vem de har fått informationen av. De enda som kan göra sådana utredningar det är ju 
polispersonalen som har den erfarenheten och som vet vad man ska leta efter. Det är som någon på 
börsen pratade om att man skulle kunna gå tillbaka och titta var han gjorde värnplikten och vad 
kompisarna hette och sådana saker för att spåra...” 
213 ”Men även om man hade den kopplingen så skulle man ju inte ha den bevisningen som krävdes 
om man inte får någon som berättar att jag sa till personen A att....” 

269



 267

 
No, but we would have a circumstantial evidence….”214 

 
To which the police officer answered: 
 

Yes, we would.215 
 
Tell me; what is the use of a “mere” circumstantial if you know that you 

have no or a very small chance of conviction? If you know that you have no 
substantial proof and that you cannot really “make” the suspect confess. 
Circumstantial evidence is good enough only for bringing somebody in for 
questioning, it does not hold in court. The investigators does not have to have 
proper evidence to bring you in for questioning; they need only circumstantial 
evidence, and when you are inside, they can alarm you by the possibility that 
the whole thing may somehow get to the knowledge of the media. 

I asked if we are not forced to trust the morality of the market insiders or if 
we in this way could try to shape their morals, if it is possible to “foster them” 
to refrain from trading on unpublished information216 and one of them said:  

 
 
I think we can influence them if we discover more unlawful trade, and if the forfeit is 

larger than the expected profit. They should risk loosing all profits; it should cost terribly 
much to get caught.217 

 
 

Fear of being placed on the pillory (or exposed in media) 
 
The first punishment was public disgrace intended to shape behaviour: the 

early law makers believed that public exposure would cause a pillory effect that 
would be humiliating enough to stop insiders from speculating (prop. 1970: 
38), and this is still the “real” punishment. 

Somebody who has been served a lawsuit have a right to a public 
defender. However, some suspects prefer to have their own defence attorney 
which they pay for themselves. The prosecutors know that the criminal is afraid 
of the media and ask the court to keep the application confidential. Instead of 

                                                 
214 Åklagaren: ”Nej men man skulle kunna få ett indicium.”  
215 Polisen: ”Ja, det skulle man.” 
216 ”Är det inte så att man på något sätt måste lita till marknadsdirektörernas egen moral, eller att vi 
på det här sättet kan försöka forma deras moral; att vi kan påverka dem att inte insiderhandla?” 
217 ”Jo, om det är fler som blir upptäckta då tror jag att vi kan påverka dem, och att förverkandet 
skulle vara större än den tänkta vinsten, man skulle kunna bli av med hela likviden som man kan bli 
av med i andra länder, att det ska kosta fruktansvärt mycket att torska.” 
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names, it says only NN has been appointed defender of XX. Sometimes they 
don’t want a juridical assistant at all but handle the defence themselves. This is 
a fairly common procedure; it is because of the fear of bad publicity.218 If the 
suspects decline to have an attorney, there will initially be no public documents 
around the arrangement that the media can get hold of. The suspects are very 
afraid that the media is going to expose them, and this is, according to the 
investigators, also the only punishment many of them get: 
 
 

“You notice that these people are scared to death that the media is going to find out 
because if they do, the media will expose them. We have Johan Björkman now; he is exposed 
in the media before he has even been formally convicted. We hear them say: ‘Will this get out 
to the media?’ or ‘Are you going to say anything to the journalists?’ And now, this is the 
[only] punishment many of them get, if we cannot get them sentenced, which doesn’t happen 
very often”219 

 
 
“Greedy directors” is a hot subject and the media interest in illegal insider 

trading is, according to the prosecutors, enormous. The prosecutors believe 
that the accusations can ruin a person’s career if they are exposed in media 
since it is not good for a corporation to be associated with insider trading. And 
this is the only thing that the investors believe will stop insider trading. 
 
 

“Yes, this is probably that which is the toughest; that which can stop them—to be 
exposed in the papers. Many of them probably become blacklisted if they are subject to a 
suspicion…”220 
 
 

“Yes, it is actually quite surprising but the interest is enormous, if they are not already 
celebrities, they become celebrities and that is Björkman an example of. He was, if not totally 
unknown, at least fairly unknown, before this happened, and now he is a famous person.”221 

                                                 
218 “Detta är ganska vanligt när det gäller kändisar, av rädsla för massmedia...” 
219 ”Man märker ju också att dessa människor är livrädda för att massmedia skall få tag i dem, för då 
hängs de ju ut. Vi har ju Johan Björkman nu, han hängs ju ut nu innan han ens är dömd. Så att det är 
ju detta de är rädda för... Man hör ju, att ”kommer det här till massmedia?” eller ”säger ni någonting 
om journalisterna ringer och så va?” Och det är väl det straffet många får va, om vi inte lyckas fälla 
dem, vilket inte är så jättevanligt...” 
220 ”Ja, det tror jag faktiskt är det svåraste, det som kan avhålla mest, det är ju att bli uthängd i 
tidningarna. Många utav dem blir nog svartlistade om de misstänks...” 
221 ”Det är lite förvånande faktiskt men det är ett enormt intresse, är de inte kändisar så blir de 
kändisar och det är ju Björkman ett exempel på. Han var ju om inte totalt okänd så ganska okänd 
innan det här kom upp och nu är han ju en känd person.” 
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“He gets to be on Robinson soon… It is probably funny for the journalists to poke 

them on the nose too… It is very interesting right now, what with how the directors look after 
themselves, that is very hot right now.”222 

 
 
To bring a suspect in for questioning and leak it to the press demands only 

a circumstantial evidence and the investigator do not need much in order to do so, 
only a reason, such as unusually price movement. 223 Another can be that the 
suspect may manipulate the evidence if he is not taken in. According to the 
chief insider prosecutor, the investigators prioritize especially tips made by the 
public and by journalists in their investigations and this certainly points towards 
the perception and image but it seem to me that the sentence found in 
Departementsskrift Ds 2004: “Current legislation stipulates that courts shall not impose 
liability for breaking the insider trading law in cases which can be assumed to be of no 
importance with respect to the public confidence or else is minor”, does not mean that the 
insider regulation is only for show nor that it signifies absolute hypocrisy on the 
authorities part since the EBM investigators really do what they can to catch 
the illegal insider traders.  

However, does this mean that the insider regulation is best understood as 
a traditional law? It is hard to deny the story told by the statistics, the fact that 
approximately 98 % of the legal action resides outside of court, and thus outside 
the court room and world of law. Out of 344 opened cases by Finansinspektionen 
during the period of 1991-1999, only 27 were reported to a prosecutor, which is 
8% (Wesser 2001, p. 82). Several investigations have been closed with the 
motivation that the effect on the stock price and the money made was not large 
enough (ibid, pp. 125). More recent figures shows that approximately 450 cases 
have been opened at Finansinspektionen during the period of 1991-2002, and that 
40 of these have been reported to the prosecutor, where 8 have ended up in 
court and 4 lead to a conviction, that is to say 2 % of the cases end up in court, 
where 1 % get convicted (cf. Sandeberg, 2002, p.32). This means that there are 
a lot of activity at both FI and EBM which do not end up in court. 

The efficiency of laws and regulations, like the insider regulation, is a 
complex matter, hard to measure. Official statistics may not be a good 
measurement of the “efficiency” of the insider regulation, since legal efficiency 

                                                 
222 ”Han får vara med i Robinsson snart... Det är nog roligt för journalisterna att få peta dem på 
näsan också... Det är ju väldigt intressant just nu, det här med hur direktörerna skor sig, just nu är det 
väldigt inne.” 
223 ”...det första man tänker på det är hämtning till förhör och där behöver man inte ha så särskilda 
skäl för att göra en sådan sak utan det räcker att det finns anledning.” 
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not only depends on what goes on in a court room or on the amount of legal 
convictions. Jan Green at FI maintained that the insider regulation was efficient 
since people are afraid of loosing their jobs and ruin their careers. The 
government uses their legal power to shape behaviour by attempting to create 
moral values; “to foster the market actors into behaving in a responsible way”224 
(cf. Burk 1988); and the question is, how is this accomplished? The insider 
trading regulation may only be inefficient or more or less non-existent, if you 
choose to see it as a law working mainly via the court system. As we have seen, 
it is next to impossible to convict insiders, unless they confess, or are part of 
the “clumsy lot”, and the investigators have also told us that the insider 
criminals are neither stupid nor easily scared into confession (like the more 
ordinary scoundrels). It therefore seems to me as if the real punishment (real as 
in what actually goes on) is the shame of being exposed in media as a dishonest 
person: a cheater. But what kind of punishment is that? 

From the moment the suspicion becomes public knowledge, the suspected 
insider criminals runs the risk of being exposed and scorned in the media. 
Martha Stewart who had built a catering company into a media and 
merchandise empire of lifestyle magazines, cookbooks and television shows, 
and who had previous been in the branch of making judgements about good 
taste, was now herself severely judged and mocked. Gossip magazines as well as 
business papers took great interest in her conviction, for example, a subtitle in 
the Swedish morning paper SVD read: “Gossip about homemaker queen the 
only merry element on Wall Street”.225 There were other punishments as well. 
After being served the court order in June 2003, Stewart resigned from the 
CEO position in her company, and during the course of investigation and court 
proceedings, $ 400 million, almost half of the value of Stewart’s company 
Martha Stewart Living Omnimedia (of which she owns 60% and has 90% voting 
rights) was wiped out. The stock price went down from approximately $ 15 to $ 
8.50. Furthermore, after the conviction was announced in March, Stewart was 
forced to leave her job as a member of the board in the cosmetic company 
Revlon. Companies cannot afford to be associated with greedy cheaters 
especially now with all the corporate scandals in fresh memory (Enron, World 
Com and in Sweden: Skandia etc.), so if you are charged with the allegation of 
breaking the insider trading law and this mere suspicion is leaked to the press, 
you might loose your position as a member of various company boards, 
regardless of whether you are later proven guilty or not. Martha Stewart may 
not have broken the securities law, but she had broken the securities game rule, 
                                                 
224 Governmental official letter to the parliament “The state and the financial sector” 2002/2003:141, 
p. 1, emphasis added. 
225 Svenska Dagbladet 2002-06-17 “Skvaller om heminredningsdrottningen enda muntra inslaget på 
Wall Street”. 
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and that earned her five months of prison, regardless of the existence of active 
manipulation and fraudulent intent directed towards any real victims, and 
regardless of real victims, that is to say, regardless of any actual effects in reality. The 
majority of the action happens outside of court and the real punishment is not 
the odd conviction or the even more odd prison sentence, but the mere shame 
of being exposed in media as a greedy cheater, of being hanged out, placed 
in the pillory, as was intended in Sweden from the very beginning.  

However, to place all trust in a non-physical imprisonment and punishment, 
in mere shame, is risky, since “all publicity” to some extent is “good publicity”. 
If loosing your face and job is the main risk and punishment, it matters less 
what the court does or doesn’t do, than what the media and public opinion 
thinks of insider trading. For some reason, Martha Stewart’s popularity soared 
after her sentence and she is today more wealthy and more well known than 
she was before the prosecution, she has even started two new TV-shows, a 
show that is also broadcasted on Swedish television. And like the prosecutors 
said, Björkman may soon be on the TV-show “Robinson”. Figuring in the 
press as an “immoral person” is a dubious punishment since it consists of no 
physical restrictions or pain, it is mental and a matter of interpretation and 
perspective. The game rule does not concern real relationships between real people, 
and handles no real crimes, it concerns no real punishment because the cheater 
does not ruin the game, and therefore he risks, at most, to be sent off the 
playing field for short period of time and this is what the insider regulation 
does too.  

If the law and order, here in the form of prosecutor’s office, create the real 
punishment in the form of being exposed as a cheater (given that the 
interrogation and prosecution reaches the media), it creates the rule, since 
legislation as Deleuze would say, may not be much more than its effect “we can 
no longer discern between two types of violence, conserving and founding, and 
that is the ignoble, ignominious, disgusting ambiguity” (Derrida 1992, p. 43). 

However, if this is the case, it is hardly the fault of the prosecutors, 
economists and police officers I met, since the investigators at the EBM have 
an impossible mission, which evidently causes a great deal of frustration. 
However, society has yet another way to deal with illegal insider trading and that 
is to reverse the ‘burden of proof’. 

 
 

False burden of proof 
 

The burden of proof is initially always on the side of the prosecution (at least 
in the Roman-German, Scandinavian and Anglo-Saxon legal systems, where a 
person usually is assumed to be innocent until proven guilty) (Frii 1998). This is 
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in Sweden called the “true” burden of proof. The “true burden of proof” is 
seen as the original and real burden of proof that exists before the court action 
and before the proofs has been brought into the case (Björnsson 2003). By false 
burden of proof is normally meant that the burden of proof is reversed during the 
court proceedings. This happens when the burden of proof is transferred to the 
defendant during the court proceedings, and it means that it is the defendant 
who has the duty to bring forward counter-evidence, and which must now 
counter prove the prosecutors evidence. The “false burden of proof” can 
change sides at different stages of the court proceedings, and its position is 
partly dependent on rules with respect to the burden of proof, and partly on 
the strength of the evidence at hand at a certain point of time. However, in the 
famous Swedish Pinkerton/Securitas case (2001), the court reflected on the 
possibility of playing the card of transforming the original and initial burden of 
proof to the suspect. 

 
 

The Pinkerton/Securitas case 
 
‘Securitas’ is one of the leading security companies in Europe known for 

having an aggressive acquisition strategy. In 1998, Securitas decided to expand 
into the American market, and by December 16 1998, the company had 
decided to buy a company named Pinkerton, which was the second largest 
security company in American. The plans were announced to the management 
by Securitas’ CEO, Thomas Berglund, on January 7th, 1999, and the papers were 
signed February 19th.  The official announcement of the acquisition was planned 
to occur in London the 22nd of February. But on February 19th, before the news 
was officially announced, the turn over of the Pinkerton stock increased from 
8-9000 to 400 000 transactions on one day, seemingly without motivation.226 
Approximately 160 000 stocks had been bought from Sweden. The information 
leak was traced to some of the employees of the printing company which was 
printing the prospect for Securitas. One of the employees had tipped his 
brother who in turn tipped his stock broker who was also his brother-in-law, 
and other employees had traded themselves. 

The first paragraph of the Swedish insider law stipulates, as we now know, 
that as ‘insider information’ should be understood information about an 
unofficial, or not publicly known, circumstance that is likely or calculated to 
essentially affect the price on a financial instrument. Thus, in order to decide and 
prove whether some particular information really was insider information, the 

                                                 
226 Case B 1432-99 Securitas/Pinkerton, 2001-01-25 Stockholms Tingsrätt, p. 37. 
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investigators had to prove that the information was unofficial and this put them 
in a difficult position because: 

 
 
To fulfil a burden of proof which demands proof that something has not 
happened, in this case in the whole of America, causes such significant difficulties 
that it is almost impossible, which means that you under these circumstances 
can discuss if the burden of proof is not reversed, a so called false proof 
burden.227 
 
 
The impossible task to prove that some insider information was officially 

unknown and unpublished makes it according to the court reasonable to 
discuss if the initial burden of proof should not be reversed and thus be 
transferred to the side of the defendant. However, it was not necessary to shift 
the burden of proof this time since the Securitas’ CEO, Thomas Berglund 
testified that there had been nothing to know and spread until the day he signed 
the contract on February 19th, which meant that the insider information had 
not existed before that very date. The court reasoned that the rumours of 
possible acquisition candidates that had been flourishing all year were not 
compatible with the official announcement. So, according to the court, it was 
certain that the acquisition plans of Securitas could not have been officially 
known, in Sweden or in American at least before the 20th of February. So the 
information traded on, was judged to be unofficially unknown insider 
information.  

Sometimes when the trade has occurred in Swedish stocks listed on the 
Stockholm Stock Exchange, the investigators can show that the information was 
unofficial by what has been written in the business press. But all of this is of 
course of no use unless the investigators first have proven that the suspect has 
actually made the trade in the first place, which they could in this case since the 
suspects’ conversation over the phones had been recorded; these insider traders 
were part of the “clumsy lot”. The stock broker who sat right next to the 
convicted stock broker had traded as well, but was not convicted because it 
could not be proven that he had obtained information from the defendant 
although they sat right next to each other. 

A shifted “burden of proof” would place the initial burden of proof on the 
insider; the insider would have to prove that he/she is innocent which would 
give us the scenario of “guilty until proven innocent”. This would mean that 
                                                 
227 ”Att uppfylla en bevisbörda som innebär att visa att något inte förekommit och som i det här 
fallet inte någonstans i hela Amerika, medför så betydande svårigheter att det är omöjligt, vilket gör 
att man i ett sådant läge kan diskutera om inte bevisbördan i stället blir omvänd, sk falsk bevisbörda 
(my italics).” 
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our legal system would leave the principal of “innocent until proven guilty”, in 
favour for “guilty until proven innocent”. However, it may not be all that 
serious. A variant of a reversed or shifted burden of proof was put into 
operation in Norway when it became apparent that it was too difficult to prove 
insider trading offences (Frii 1998). In the Norwegian case, the shifted burden 
of proof prescribes only that the insider must obtain a written proof from the 
company that he does not possess inside information before he trades. 
However, about shifting the burden of proof in general in these kinds of cases, 
Frii (1998) says: 

 
 
The use of a shifted ‘burden of proof’ is from a legal perspective evidently 
precarious. The order of law follows the principle of ‘innocent until proven 
guilty’, which originates from the European Convention 6:2. The prosecutor 
shall have the burden of proof for all relevant circumstances. This is one of the 
most important principles of the criminalization, however, the scope of which 
must be regarded as unclear (Frii 1998, p. 36).228 
 
 
To practice the legal principle of “guilty until proven innocent” is the act 

of the repressive state. However, in the case of insider trading, the reasoning may 
say more about the type of crime we are dealing with than about a truly 
repressive legal system. To prove that something has not happened 
(information release) before you can prove that something has happened 
(insider trading crime) is only one sign of the abstractness of the insider trading 
crime; it gives the insider trading legislation an additional abstraction level; the 
abstraction level of the non-physical, impersonal game rule.  

 
 

The protection interest 
 

The financial market is not a lottery, but does that mean that the allusion to 
game is only a metaphor? “Shifted burden of proof” and “circumstantial 
evidence” are ingredients in law that is far from the Kantian absolute imperative 
law in which there is an absence of “if-clauses”, and also from the European 
Convention 6:2 about the burden of proof. But as a game rule it is absolute, and 
the detained cheater gets sent off for a while. The insider regulation is needed 
in order to create an image amongst outsiders that the access to information is 
                                                 
228 “Användandet av omvänd bevisbörda möter av uppenbar anledning betänkligheter ur 
rättssäkerhetssynpunkt. Rättsäkerhet i samband med bevisning i brottmål garanteras som bekant av 
principen om oskyldighetspresumtion, vilken följer av Europakonventionens 6:2. Åklagaren ska ha 
bevisbördan för alla relevanta omständigheter. Detta är en av de allra viktigaste straffprocessuella 
principerna vars räckvidd enligt vad som uttalats dock får anses oklar.” 
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equal. Why? Well would you participate in a lottery where some has access to 
the winning numbers before the draw?  Probably not. So, why cannot the 
financial markets be game? The chief insider trading prosecutor tried to 
illustrate the problem of insider trading via a comparison with insiders in horse 
gambling: 

 
 

“The reason why insider information is okay when it for example concerns horseracing is that 
these games are not as important for a country’s investment as stock exchange trading is.”229 

 
 
After the interview, I sent him my notes by e-mail so that he could make 

clarifications and/or adjustments. When I received his clarifications/changes, I 
noticed that he had not commented on or changed anything in the part where 
he compares the stock market with horseracing. So I e-mailed him again and 
asked if he really saw the financial markets as horserace gambling, I said more 
specifically: 

 
 

“Have you thought about what this sentence implies and does? It equals stock exchange trade 
to game, or even claims that stock trade is a game, is that how you see it? I would be grateful 
if you could clarify how come you equal stock exchange trade with horse gambling”.230 

 
 

Whereupon he answered: 
 
“No – I don’t equalize stock exchange trading with horserace gambling, but many do. In 
doing so, you forget how important the stock exchange trading is for a country’s investments, 
which is not the case when it comes to horse gambling. Another thing is, however, that luck 
often can play just as a large part on the horse track as on the stock market.231 
 
 
To make the issue even more clear, I e-mailed him again and said: 
 
 
                                                 
229 The chief prosecutor: ”Anledning till att insiderinformation är ok när det gäller exempelvis spel på 
hästar är att dessa spel inte har den betydelse för ett lands investeringar som aktiehandel har”. 
230 Ulrika: ”Har du funderat på vad denna mening implicerar och gör? Den jämställer aktiehandeln 
vid spel, eller t.o.m. säger att aktiehandel är spel, är det så ni ser på det? Vore tacksam om du 
utvecklade hur det kommer sig att du jämför aktiehandeln med spel på hästar”.  
231 The chief prosecutor: ”Nej – jag jämställer inte aktiehandel med spel på hästar men det är det 
många som gör. Det man då glömmer bort är just den betydelse som aktiehandeln har för ett lands 
investeringar vilket ju inte gäller för spel på hästar. En annan sak är emellertid att turen i många fall 
kan spela lika stor roll på hästkapplöpningen som i börshandeln. 
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“The way that you separate game from stock exchange trading is based on what the activities 
are for, rather than what the actors actually do, that is, the actual practice. On the one hand, 
there is the benefit and utility of “increasing investments” (stock exchange trading), a utility 
that doesn’t exist in the other case (horseracing), and this is the reason why the first is not a 
game whereas the other is a game. If I interpret you correctly, you claim that what something is 
depends on what it is for, rather than on the activity itself, is that correct?”232 
 
 
He replied: 
 
 
“Correct. There is a completely different protection interest for securities trade than for 
example horse trotting – a racing (even if these gamble forms are even so interesting from the 
perspective of the state finances).”233 

 
 
The prosecutor identifies the activity as identical but separates them on the 

basis of how worthy they are of protection. To identify what something is on the 
basis of what it is for, is called a “functional explanation” (Gilje and Grimen 
2003), but in this case, it is “on the basis of what it is for with respect to how 
important it is believed to be for the country”, in other words, on the basis of 
how worthy it is of protection, and this is not a valid, or good enough, reason to rule 
out that stock exchange trading is a game. It is not good enough because his 
claim is based on values; on what is valuable and therefore worthy of protection 
and this is something which changes through out the time. In other words, the 
“fact” that stock exchange trade is not a game is based on political ideology rather 
than scientific ontology.  

 
2000 years ago, chrematistic activities were judged invaluable and immoral 

by Aristotle, 200 years ago, laws were made to prohibit financial speculation 
because it was gambling, today financial speculation (and gambling) is not only 
accepted but so much wanted that criminal laws are made to stimulate 
speculation, laws that make better sense in a lotto, laws that are so hard to live 
up to, that the courts are prepared to reverse the burden of proof and thereby 

                                                 
232 ”Det sätt varpå du skiljer spel från aktiehandel baseras på vad respektive aktivitet är till för, snarare 
än vad aktörerna faktiskt gör, dvs. själva praktiken. I det ena fallet (aktiehandeln) finns fördelen och 
nyttan att denna praktik ”ökar investeringarna”, en nytta som inte finns i det andra fallet (travet), och 
av denna anledning är det första inte spel medan det andra är spel. Om jag tolkar dig rätt så menar du 
att vad någonting är avgörs av vad det är till för snarare än själva aktiviteten, stämmer det?” 
233 ”Riktigt. Det finns ett helt annat skyddsintresse för värdepappershandel än för tex trav- och 
galopp (även om dessa spelformer är nog så intressanta ur statens intresse för att få in pengar i 
statskassan).” 
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forgo the ultimate sign of democracy, “innocent until proven guilty”. There has 
been an enormous transformation of values. What kind of game is this, how does 
it work, and what are the effects? Those are some of the questions which I will 
try to give some kind of answers to.  
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CHAPTER 7  

Revaluation: Commercial trade and Speculation 
 
 
 

 
For it is, so to speak, a game of Snap, of Old Maid, of Musical 

Chairs—a pastime in which he is victor who says Snap neither too 
soon nor too late, who passes the Old Maid to his neighbour 

before the game is over, who secures a chair for himself when the 
music stops. These games can be played with zest and enjoyment, 

though all the players know that it is the Old Maid which is 
circulating, or that when the music stops some of the players will 

find themselves unseated.  
 

Keynes, The General Theory…  
 

 
 

 Origins: Aristotle’s moral economy 
 

We have seen that the insider regulation exists because of a protection interest 
of the financial markets, that is to say, because the financial markets are seen as 
invaluable in producing a social product: production and allocation of risk 
capital; because the effect it has on all other branches and markets, in other 
words, because it generates new and more economic actions, economic growth. 
This view, which may seem self-evident today, has been far from self-evident 
for the most part of human history. All commercial chrematistic has ever since the 
days of Plato and Aristotle been regarded as immoral and against the nature, 
and especially the purely monetary trade which at this time was the practice of 
charging interest. This view prevailed until the Enlightenment and the 
industrialization when the classical economists234 saw the value of modest 
commerce in accordance with nature and natural needs and dropped the general 
Aristotelian condemnation of commerce. However, the moral disapproval of 
the purely monetary trade as unnatural was kept although not with respect to 
charging interest, but with respect to the organized financial speculation, which 

                                                 
234 The concept “classical economists” was according to Keynes invented by Marx to cover Ricardo 
and James Mill and their predecessors (for example Adam Smith). Keynes himself included “in the 
classical school” the followers of Ricardo, including J. S. Mill and Marshall (Keynes 1964/1953, p. 3). 
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was condemned as unproductive gambling, devoid of any kind of social 
product. Whereas commodity speculation was recognized as having a “social 
product” because of its valuable function to stabilize prices unset by the whims 
of nature (bad weather etc.), the financial system and speculation seemed itself 
to be the very source of instability (Crump 1874; Keynes 1964/1953). 

There has evidently been an enormous transformation of values (cf. De Goede 
2005), but while the financial speculation today is seen as invaluable, the 
speculative “gambling” side is not officially recognized in the economic theory 
or by the authorities. On the contrary, the transformation of values is concealed 
by a transformation of the used terminology. The word ‘speculation’ has within 
financial and economic theory become ‘information’, while the practice and 
concept ‘financial speculation’ have “become” only ‘financial investment’ or 
‘financial trade’, thus, the  word ‘speculation’ has been dropped in favour for 
‘information’ and ‘trade’. This means that the speculative and game-like side of 
financial trade/investment which was disliked although acknowledged during 
the 1800s and early 1900s has been downplayed and marginalized. “What are 
the normative judgements obscured in their scientific image?” (cf. De Goede 
2005, p. 163).   

Economic thinking and theory is dominated by the static thinking and 
unitary logic (logos/reason) which accepts no ambiguity but divides the world 
into “this” or “that” (either/or). The dualism is inherent in the autonomous 
agent who bases his/her decisions and actions on seemingly independent 
intellectual thinking and objective logics as opposed to the irrational, and 
therefore, unpredictable and risky agent who bases his/her decisions on purely 
subjective emotional sentiments, values and desires. This is a world view in 
which the rational as in “explainable” and “predictable” is seen as the good and 
the opposite, the “irrational”, unexplainable, is seen as the bad; the word ‘risk’ 
has been pre-empted to mean only bad things, and has become a tool for 
legitimating and showing forceful political action (Douglas 1992; Bay 1998). 
The possibility of applying probabilities on all uncertain things, to put 
“uncertainty under human control” (Bates 1999), for example to calculate the 
chance that a meteor hits the world within the next 10 years, form the basis of 
many politically sanctioned research projects (Douglas 1992). Uncertainty and 
risk is thus seen as essentially something unwanted, and is the main official reason 
behind the existence of the whole financial and economic research paradigm. 
The “risk controlling” models give their creators the Nobel Prize in economics.  

The distinction of economic theory involves also the oppositions between 
the natural (good)/unnatural (bad), needs (god)/desires (bad) and necessary 
(god)/excessive (bad). Financial speculators for example are seen as playing a 
productive part in the economic process as bearers of natural business risk (cf. De 
Goede 2005, p. 82). Thus, morally legitimate economic behaviour is meant to be 
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rational, as in predictable and calculable, in order to reduce the risks thrown at us 
by nature, as opposed to irrational excessive selfish behaviour that contributes 
with nothing, no social product; such as gambling. This means that even if some 
adventurous and risky behaviour might be wanted and needed in order to gain 
(maximize profits), which is recognized in for example Agency Theory: “Overall, 
the domain of agency theory is relationships that mirror the basic agency structure of a 
principal and an agent who are engaged in cooperative behaviour, but have different goal and 
different attitude towards risk” (Eisenhardt 1989, p. 59, my italics), the overall purpose 
of economic action is all the same believed to be and legitimized by, the avoidance 
of economic and societal risks and crises, as opposed to passionate incalculable 
unpredictable human action (cf. Guillet de Monthoux 1989; Hirschman 
1977/1997).  

The economic assumptions and distinctions originates from the classical 
economists who where moral philosophers and who built their theories about 
the human being and society on Aristotle and Kant. The problem is that 
although Aristotle’s distinctions are very much alive in today’s theory they have in 
today’s excessive consumption society in practice been “thrown overboard” (cf. 
Brockway 1991/2001). One problem is that the contemporary economic theory 
focuses only on individual behaviour (on the various agents’ part), which is 
more or less the same on all markets and in all organizations, and on market 
efficiency, while leaving out the structural and political contexts and forces at 
play. Although irrationality, spontaneity and desire are incorporated, they are 
marginalized within an overall “rational and calculative paradigm” and this is a 
problem when the uncertainty and risks are just as much desired as they are 
disliked (cf. Bay 1998).   

The classical economists had a fuller and more realistic view on the 
gambling desires inherent in the financial markets and in the political agenda 
which shapes them, what has happened and why? We shall now trace the values 
and transformation of those values on a quick (and thus far from complete) 
route through out time235, and see examples of how Morgenstern and von 
Neumann helped transforming “irrational speculation” into “rational use of 
information” and how the Swedish authorities today have transformed the 
“immoral” financial gamble speculation as shown by for example the words of 
the Swedish financial minister in 1911, Theodor Adelswärd: “The industrial boom 

                                                 
235 The aim of this book is evidently not to account for the exact historical events with respect to 
how come financial speculation became a legitimate business instead of illegitimate gambling; it is an 
attempt to bring light on the insider regulation and to do so, we must put the insider regulation into a 
wider historical context. This chapter aims to do so by giving certain examples of the course of 
events, not detailed accounts. See De Goede 2005 for a more detailed exposé of the history of events 
which created the financial markets and the positive view of them and Bay 1998 for a wider 
philosophical approach to the similar course of events in the Swedish derivatives market.  
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has further resulted in stock exchange speculation, which has lately reached undesired 
proportions and in many respects turned into a harmful stock exchange game”236 into 
perfectly legitimate financial trade and investment. First, we must start with 
origins of all economic thinking; Aristotle’s moral distinctions.  

 
 
 

Aristotle’s two distinctions 
 

Aristotle separated the grown up human being from animals, children and 
nature by the human capacity to think logically and make rational choices. The 
“rational behaviour” was also the behaviour that was conducted according to 
virtue; the “virtuous person” is the one who deliberates and rationally chooses 
correctly (Aristotle, Nichomachean Ethics III, part 2-3, 2005). Our “characters arise 
from our rationally choosing what is good and bad, not from having certain 
beliefs” (Aristotle, N. E, 1112a). Spontaneous actions and actions based on 
belief were the opposite of rational behaviour (Aristotle, N. E 1111b). Vice, 
incontinence and brutishness was seen as characters to be avoided, with virtue 
and self-control as the opposite (Aristotle, N. E, 1145a). Rational choice is, in 
other words: 

 
 
“[N]ot appetite, spirit, wish or belief. It involves deliberation, the sphere of 
which is what is ‘up to us’, and we rationally choose to do what we have judged 
to be right as the result of deliberation. So rational choice is deliberative desire, 
and is the point at which the thought of the virtuous person emerges in the 
world in his actions” (Crisp in N. Ethics 2005, p. xx). 
 
 
The rational choice of the “eternally good behaviour” was, perhaps most 

importantly, behaviour that is in harmony with a “natural life” according to 
nature: “what is accordance with nature is by nature as noble as it can be” 
(Aristotle, N. Ethics: 1099b). The “ideal” life was the moderate kind of life. So, 
Aristotle’s distinction is a moral and ontological distinction made between 
living a moderate life consisting of virtuous, rational, natural behaviour as 
opposed to a non-virtuous unnatural life in excess, consisting of irrational behaviour.  

Aristotle made two distinctions with respect to economic actions dividing 
the economic actions into one “natural” and therefore moral kind of economic 
behaviour, and two kinds of “unnatural” and “immoral” economic behaviours 

                                                 
236 ”En annan företeelse som det industriella uppsvinget fört med sig är fondbörsspekulation, som på 
senare tid nått en oönskad omfattning och utvecklats till ett i flera avseenden skadligt börsspel” 
(quoted in Frii 1998, p. 6).  
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(Marx 1997/1890; Bay 1998). The first distinction concerns the acquisition of 
physical goods and the identification of “natural” and “moral” barter of physical 
objects as opposed to “unnatural” and “immoral” chrematistic trade. The first 
practice has the “natural” use of goods as its goal since the utilization of goods is 
both the beginning and the end goal, whereas the second unnatural practice has 
money as beginning and end goal (Marx 1997). Aristotle thereby creates an 
economic dualism, where the opposition, which makes the behaviour into 
(ontologically) different kinds, is based on the different uses of property; (1) to 
satisfy natural needs, as oppose to (2) the practice of offering products in 
exchange to earn profits. 

 
 
Every piece of property has a double use; both uses are uses of the thing itself, 
but they are not similar uses; for one is the proper use of the article in question, 
the other is not. For example a shoe may be used either to put on your foot or 
to offer in exchange (Aristotle, 1992, Politics, 1256b40). 
 
 
The reason why “natural barter” is morally acceptable is because it occurs in 

accordance with our natural needs and in accordance with nature, which gives the 
economic practice certain limits. Economic actions should, according to 
Aristotle, aim only to satisfy the needs of the household, and this kind of 
economic activity benefits the whole community. Chrematistic trade, where the 
end goal is not the use of objects but profit, on the other hand, is “unnatural” 
because it is based on making profits, a practice which has no end but is 
limitless, and which occurs, not together with others in friendly relationships, but at the 
cost of the others. Aristotle says: 

 
 
The acquisition of goods is then, as we have said, of two kinds; one, which is 
necessary and approved of, is to do with household-management; the other, 
which is to do with trade and depends on exchange, is justly regarded with 
disapproval, since it arises not from nature but from men’s gaining from each 
other (Aristotle, Politics, 1992, 1258a27). 

 
 

The former is “acceptable” since it aims at something that is different from 
money and apart from money, where the second aims merely for the limitless growth 
of money (Marx 1997, p. 132). Marx formulated the Aristotelian problem as: 
 
 

• C-C and C-M-C (commodity exchanged for another commodity 
and commodity sold for money in order to buy another 
commodity: moral barter and trade) as opposed to: 
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• M-C-M' (Money buys commodity in order to sell the commodity in 
order to make more money). 

 
 
Marx described the “immoral” practice as the purchase and sale of 

commodities, not in order to buy commodities, but in order to replace their 
commodity-form by their monetary-form; the purchase becomes an end in 
itself. However, it is Aristotle’s second distinction that is of most interest to us 
since it concerns the financial markets where money, the former means for 
exchange, itself becomes the only commodity. This distinction involves a 
dualism between “unnatural” chrematistic trade of physical objects (for the sake of 
profit) and the even more “unnatural” art of “creating money out of money”, in 
Aristotle’s case; the art of charging interest. The distinction is based, not as 
before on different uses of objects, but on the monetary exchange of physical objects 
in general as opposed to purely monetary exchange, exchange where the physical 
objects are superfluous: 

 
 
Very much disliked also is the practice of charging interest; and the dislike is 
fully justified, for the gain arises out of currency itself, not as a product of that 
for which currency was provided. Currency was intended to be a means of 
exchange, whereas interest represents an increase in the currency itself. Hence 
its name [Tokos, offspring], for each animal produces its like, and interest is 
currency born out of currency. And so of all types of business this is the most 
contrary to nature. (Aristotle, 1992, Politics, 1258a27). 

 
 

Both chrematistic practices are “immoral”, but one is more “unnatural” 
and “immoral” than the other. This is because in the first case, actual physical 
commodities do enter into the transaction which means that the trade retains 
some features of the genuine and moral exchange (barter), and that the money is 
still, at least partly, used for its “proper purpose” even if there is a desire for 
profit (i.e. as means for exchange as opposed to being an end in itself) 
(Saunders in Aristotle Politics, 1992). The practice is, in other words, still in 
some kind of contact with Nature. 

How come Aristotle finds that the fact that “animals breeding animals” 
(and humans breeding humans) is something natural and in accordance with 
nature, but not money that produces (breeds) money? That is of course a both 
tough and complex question, and perhaps more important is here: why is all 
this of relevance today? Whereas Aristotle’s first distinction was dropped during 
the Enlightenment, the second prevailed for a long time and is today still 
present in theory, this while it seems to have been completely dropped in 
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practice, by the power, that is to say, by the political authorities. There is a large 
discrepancy between “theory” and practice that simply must be highlighted if 
we are going to get a more realistic grasp of the financial markets and its 
regulations. For this reason, we must take a closer look at speculation. 

 
 
 

Social product: stable prices—stable countries 
 
 

Moderate chrematistic economy 
 

Revaluation 
 
The Aristotelian view of economic enterprise and exchange sustained 

during the Middle Ages after St Augustine had supplied the proper guidelines 
to medieval thinking by denouncing lust for money and possessions as one of 
the three principal sins of fallen man, the other two sins were lust for power 
and sexual lust (Hirschman 1977/1997). However, the critical Aristotelian view 
of chrematistic commerce, and Christian stigmatization of greed and ambition, 
was successively abandoned during the Enlightenment in favour for a view of 
business as a healthy pursuit of self-interest (Weber 1998/1934; Guillet de 
Monthoux 1989; Hirschman 1997/1977). By the time of the industrialization, 
trade and long-term sustainable business enterprising had become highly valued 
as a necessary means in keeping the community peaceful. How did this happen? 
According to Hirschman, it happened via the idea to counteract vicious 
passions by making more acceptable passions legitimate. 

St Augustine had pointed out that there was a possibility that one vice 
might check another, that the love of praise could have a “redeeming social value” 
if it could suppress all other vices, such as the desire for wealth, and this idea 
was picked up by several influential writers such as Spinoza, Bacon, Vico, 
Pascal, Montesquieu and Smith amongst others, during the sixteenth, 
seventeenth and eighteenth centuries (Hirschman 1997/1977). The argument 
was that man’s disruptive passions might be dampened and self-control could be 
gained, if the more acceptable passions, such as moderate self-interest and 
money-making, could be turned against and counteract the more unacceptable 
and violent passions, such as ferocity and sexual lust. The hope was that by 
directing the focus and energy of men towards a moderate pursuit of self-interest 
and commerce, the passions would work toward the public benefit and general 
welfare (Hirschman 1997/1977). Important economists, Smith and Keynes, for 
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example, thought that moderate business and trade would keep nations from 
crises and war (Guillet de Monthoux 1989).  

Money was by this time seen as a positive means of the “natural 
commerce”; as “the lever that lifts every obstacle from the path” (Crump 1874, 
p. 80), but it still had to be earned via modest and diligent hard work in direct 
contact with nature. As Aristotle had said: “[G]oods should be provided at the 
outset by nature” (Aristotle, 1992, Politics, 1258a27), as opposed to excessive and 
thus unnatural and therefore immoral exchange conducted for the sake of making 
profits which “arises not from nature but from men’s gaining from each other” 
(ibid). Strict economical practices should produce necessary material products and 
be the ground for long-term income and a slow and steady capital accumulation 
(Weber 1998/1934; Hirschman 1997/1977; Guillet de Monthoux 1989). This 
was in the midst of the Enlightenment and in the early days of the 
industrialization; the firms “could not” at this time produce too many useful 
commodities. Services, however, was considered dubious and unproductive 
(Guillet de Monthoux 1989).  

The classical moral economic writers had therefore mixed feelings towards 
the joint-stock organizational form of gambling business and the speculative 
financial markets. At large, they saw these firms quite contrary to today’s 
economic view; as unproductive intermediaries, as middlemen or middle managers who 
they alongside with the fiscal agents accused of producing nothing but 
disturbance between the human being and the nature, they claimed that the 
intermediary middlemen was creating company leaks that weighed down the 
company (Guillet de Monthoux 1989). The middlemen produced no-thing, as 
in no physical things, but consumed nevertheless, which was as good as 
regarded as theft (Guillet de Monthoux 1989, p. 411). Recalling the South Sea 
Company bubble and scandal in the early eighteenth century, Adam Smith 
severely criticized the business form of joint-stock companies for “lack of 
enterprise, maladministration and waste” (Morgan and Thomas 1962, p. 42). 
Adam Smith praised saving, and a real solid firm should finance itself.  

Organized stock exchange speculation had particular bad reputation. The 
stock exchange has always primarily been associated with quick profits and rapid 
growth (Morgan &Thomas 1962), and since this kind of speculation was 
speculation, not against the “whims of nature”, but against other men, it was 
not only deemed unproductive, but also immoral (Guillet de Monthoux 1989). 
“Playing for money” was seen as an excessive human greed (as opposed to 
moderate) and something which originated from an unhealthy urge for 
sensational excitement. The man who spent all his time at the “stock exchange 
casino” learned nothing about the production of necessary goods but became 
instead a “corrupted and unproductive gossipmonger” (Keynes, in Guillet de 
Monthoux 1989, my translation). The view was that “money easily made is also 
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easily lost”; “after which it is difficult to rekindle that healthy desire to work 
fostered by the acquirement of moderately increasing gains through close 
application to business” (Crump 1874, p. 64). The view was that man should 
not engage in unproductive stock exchange speculation, gambling or in any 
other mere symbolic services like court jester entertainment (Guillet de Monthoux 
1989).  

The stock exchange was also accused “to shelter convicted defaulters and 
afford new facilities to the criminal designs of notorious and unprincipled 
gamblers” (Morgan and Thomas 1962, p. 72). The financial markets were 
private clubs, and when Keynes investigated the history of England’s joint 
stock trading companies, he found that they had probably the pirate “Sir Francis 
Drake” to thank for their starting capital (Guillet de Monthoux 1989, p. 412). 
Financial speculation is just like money-lending an economic practice which 
deals with money only. It is therefore disconnected from the immediate goings on 
the commodity markets, which, as Aristotle pointed out, sets man against man 
instead of man against nature. “Man against man” without the exchange of 
physical goods, exchange of necessities, was at the time of the industrialization 
seen as (unproductive) game, as gambling and the financial speculation was 
therefore seen as a very dubious kind of work (Crump 1874; Morgan and Thomas 
1962; Guillet de Monthoux 1989).  

Thus, while the general stigmatization of money making was abandoned 
(where money is the end goal instead of just a means for exchange), the 
demand of a moderate and natural economic practice was not. Thus, many of the 
classical economists kept the second moral distinction imposed between (1) 
profitable economic activities which deals with physical products and work on- 
and in nature; activities which gives us products of nature and that are natural 
effects and reactions of the ways of nature, as opposed to (2) the profitable 
purely monetary transactions, although here, not in the form of money lending 
and interest (banking), which by now was deemed a useful moral practice, but 
in the form of organized financial speculation (Morgan and Thomas 1962; 
Guillet de Monthoux 1989).  

This moral distinction is today somehow “alive and kicking”, and is 
therefore of interest; I say that it is alive and important since financial 
trade/speculation is seen as morally acceptable only as a utilitarian means for 
spreading, allocating and minimizing risks according to our fundamental needs, 
and in accordance with the “Aristotelian naturalness”, when it is the financial 
system itself that creates those very same risks that are meant to be reduced 
(c.f. Bay 1998; cf. De Goede 2005). Today’s “separation between gambling and 
finance […] —with speculation as uneasy middle ground—is directly related to 
social and moral questions concerning the legitimate bases for making profit” 
(De Goede 2005, p. 48).  
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Interestingly enough, wagering on future uncertainties in the form of games 
and lotteries had a different history than wagering on financial securities and for 
awhile the opposite development. Lotteries and insurances was unlike 
commercial economic activities not condemned in the Bible and was during the 
sixteenth, seventeenth and eighteenth centuries seen as a common and 
reasonable practice and way for the state to finance various kinds of state 
projects such as castles, hospitals and harbours. Thus, eighteenth-century 
monetary networks “incorporated a wealth of practices for the wagering on 
uncertain events, whether it be death, fire, lottery draws, marriages, or births” 
(De Goede 2005, p. 53). And moreover, there was originally no division 
between financial wagering and gambling; they were both wagering. However, 
as the desire for financial speculative practices grew, “the eighteenth and 
nineteenth centuries, the lack of a conceptual distinction between “finance,” 
“gambling,” and “speculation” increasingly became an obstacle to the respectability 
of trading in stocks, shares, and credit certificates” (De Goede 2005, p. 48, my 
italics).  

De Goede argues that an “increasing denunciation and demonization of 
gambling served to accord legitimacy to its discursive double: speculation (p. 
48). It was through contrasting finance with gambling that finance was able to 
emerge as a respectable element (p. 50). So, by the nineteenth century, lotteries 
and “gambling came to be condemned as immoral, idle, and blasphemous”, 
while its “kindred practice, insurance and speculation became praised for 
inculcating prudence and foresight” (Goede 2005, p. 53). Whereas gambling 
was accused of distracting the people from real labour and of causing false 
hopes and financial ruin financial speculation became an active, virile and 
substantial support to the values of agricultural products (De Goede 2005, p. 
75).  

That which really separated an economic activity and business practice 
from immoral gambling was then, like today, whether or not it could be said to 
have a social product; to fulfil an overall societal goal, at this time namely, the 
satisfaction of real needs and keeping prices and countries stable; to reduce the natural 
risks of economic crises (cf. Crump 1874; Guillet de Monthoux 1989). We are 
now, with the help of Arthur Crump (1874), going to take a closer look at the 
morally approved of stabilizing kind of speculation. 

 
 
 

Reactive speculation 
 

Practices that stabilize prices around its “natural” and “correct” price was 
at this time believed to reduce the risks of economic crises and the risk of 
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overturning both the economy and society. Economic activities should set 
prices and fix them, as well as create opportunities for trade, and it is only when 
an activity fixes the prices that it is an (traditional) economic activity (Thomas 
1901). Commodity speculation was seen to fulfil this need, while financial gamble 
speculation was not. This was so especially during the seventeenth and 
eighteenth century but also during the nineteenth century. However, the 
material expansion phase of the industrial revolution (approx. 1770-1850) was 
in spite of the negative view of organized financial speculation nevertheless 
transformed into a phase of financial expansion, and this started at around 
1870 a new era of financial speculation (cf. Arrighi 1994). As England’s wealth 
increased, the activity of speculation in the stock market seemed to increase in 
proportion. Crump (1874) asserted that what he saw was gambling. 

 
 
Speculation in the stock markets has almost irresistible attractions as a mere 
amusement, quite apart from its being a kind of occupation. Very few persons, 
if any, will be found to dispute the statement that speculation on the Stock 
Exchange is gambling (Crump 1874, p. 10). 

 
 

This was problematic because the authorities had by now started to keep 
economic and gambling activities firmly apart. In order to gamble, you had to 
visit special locations, such as Hamburg, Baden-Baden and Ems, it was “usually 
agreed that casinos should, in the public interest, be inaccessible and 
expensive” (Keynes 1964/1953, p. 159). However, restrictions against classic 
gambling was not a very useful way to hold back the gambling activity in 
general, since “the number of people who play publicly at game of chance is 
very small compared with the number of people who gamble in mercantile 
transactions” (Crump 1874, p. 10). Measures were taken to specifically keep 
gambling out of business transactions, the “Gaming Act” of 1845 stated that “all 
contracts or agreements, whether by parole or in writing, by way of gaming or 
wagering shall be null and void” (Morgan & Thomas 1962, p. 148).  But 
legislation against financial gambling was of little use, “…because it is difficult 
for governments to define in Stock Exchange gambling where bonâ fide 
business ends and the gambling begin” (Crump, 1874, p. 9).  

The ontology of speculation was at this time judged by the activity, and not as 
today, by what it is for, and as such, was seen as gambling. Crump (1874) 
attempted to create a moral distinction between legitimate “occupational work” 
and “mere amusement” (immoral gambling speculation). However, trading in 
stocks seemed to be both illegitimate gambling and legitimate work, the 
distinction was blurred, and therefore “the most injurious of all game of chance 
is played year after year” (ibid). So, in his book “The theory of Stock Exchange 
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Speculation (1874), he sets out to solve the mystery of what stock speculation 
really is, and even more so, what it should be. 

This wish to separate game from work is similar to Huizinga’s 
(1938/2004), who separated the playfulness at the very origin of all cultural 
phenomena from activities which lead to material gain; from work and 
gambling for money (Caillois 1958/2003). None of them approved of 
profitable gambling. We have also seen that Burk (1988) explicitly states that 
the stock market “is not a game-like social situation” as opposite to “real games 
like baseball or contract bridge”. None of them want to mix work and games of 
play. However, this wish to separate financial activities (work) from gambling is 
according to De Goede (2005) the very thing which in the end legitimized 
financial speculation while condemning gambling. That was not what Crump 
had in mind, when he sought out to establish the morally correct speculative 
economic behaviour.  

Since the act of financial speculation is similar to the act of gambling, what 
makes speculation into “proper” work and what makes it into a game of play? 
The answer is the social product, the activity which has something more as its 
outcome than just private gain at the expense of somebody else, the additional 
value. Crump (1874) starts by stating, like Keynes, that a merchant’s business at 
all times is more or less of a speculative nature and that there is a large amount 
of speculation in all sorts of markets, in fact, that there is hardly an individual 
who buys anything and who is not at times more or less a speculator, it cannot 
be otherwise. This is acceptable; the individual has “perfectly right to so be 
under given conditions, and his being so under such conditions is a direct 
benefit to the society” (Crump 1874, p. 127). 

The “valuable speculation” is illustrated by an example of the market for 
bacon. If the price of bacon for some reason suddenly would fall dramatically, 
large quantities would be taken off the market by both retail and wholesale 
dealers who would store it in anticipation for a recovery of the value. Unless 
something had happened to permanently depreciate the value, the price, 
because of this rush of buyers, would rapidly get close to its normal price, and: 
“Whether anything serious had been at work to depreciate the value or not, the 
innumerable interests that would have suffered by the decline in value would 
thus be protected at least for a time by the speculative operations referred to” 
(Crump 1874, p. 128). The same goes for the converse scenario; if the price of 
corn rose above the ruling stable value of a period, holders of large stock would 
rush to the market and sell, which would lower the price to its “correct” level. 
The price stabilizing speculation is seen as invaluable as “one limb of a body of 
law which administers justice silently” (Crump 1874, p. 129). 

Implicit in this kind of reasoning is the presumption of an existence of a 
“reasonable” and “correct” price for goods. However, this “correct price” does 
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not have much to do with the financial “intrinsic value” or “fundamental 
value”; instead it is strongly linked to the idea of a moderate price movement. 
Crump finds it much better for all if prices of all sorts of goods, luxury goods 
or necessities that for some reason “all of a sudden” has become much too 
expensive or much too cheap⎯so cheap that nobody will want to produce the 
good, are kept sensible at all time. Thus, to satisfy all rational desires prices should 
change slowly and gradually and when disturbed they should quickly retain their 
normal price level with the help of the speculators. The ideal of this economic 
world view was “reasonability” and “predictability”, values that are said to be at 
the base of the concept ‘fundamental value’ (known as the “intrinsic value”). 
The “fundamental value” is intimately connected to prudence and moderate risk 
taking, and thus, to risk-aversion, which is also seen as the rational kind of 
behaviour rather than irrational “risk-loving” (cf. De Goede 2005). McGoun 
(1997) attributes the creation of the term “intrinsic value” to Graham and 
Dodd (1934). The critical question was for them whether or not a stock price 
was higher or lower than the price “a prudent business man” would pay “to 
invest in a private undertaking over which he could exercise control” (1934, p. 
367-368). But Crump’s idea of the “correct price” is more strongly linked to 
moderate and stable price changes in the underlying physical commodities than it is 
to the establishment of the (imaginative) “correct price” of a financial security.  

Long-term passive financial investment for steady income was in Crump’s 
eyes also the legitimate speculation. This kind of legitimate “bonâ fide 
speculators” are retiring from an active and hard working life to live on an 
income, and have a surplus of money which they desire to invest and put aside 
in the form of savings. The money was made in ordinary work and business outside 
of the stock market. Such securities where purchased largely for permanent 
holding and purely as means for providing income for survival and preservation of 
wealth. These “high-class” securities are bought “simply for absolute security’s 
sake” (Crump, 1874, p. 120). However, the “bonâ fide” reactive speculation in 
commodity prices and passive investment was rapidly being surpassed by a new 
kind of illegitimate stock exchange speculation. That which was new and 
illegitimate, was that speculation which was meant to be adjusting the value, at 
the same moment also was the very cause of the price disturbance: 

 
 
Speculation, as we know it in our time, is a very different affair from what it 
was fifty, and even thirty, years ago. Value in all markets in our day is unsettled 
with the lightning flash that laughs at the bed of the Atlantic as no better than a 
span of space, while the forces that close in on all sides, representing demand 
and supply, with a responsive thunder-clap, adjust the new level as each market 
grasps in a moment the cause of the disturbance (Crump 1874, p. 64). 
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The illegitimate speculation was of two different kinds concerning two 

different categories of speculators, both of which the sole object was individual 
gain and quick profit (Crump 1874, p. 47). The first kind is the ignorant public; 
the haphazard speculators that gamble in stock “unknowingly of the risks and 
factors that are against them”. The other category is the clever but reckless 
professionals who “rig markets” and “wash” the stock prices up and down, 
getting what they can out of the unwary public during the operation” (ibid p. 
28). These speculators left the market for stable consols in favour for the unstable 
stock market: “they have simply taken up new ground, as they found it useless 
for any purpose to speculate in stocks in which the fluctuations were so small” 
(ibid, p. 120); “they do not speculate in stocks unless the fluctuations are 
somewhat considerable and frequent” (p. 119). Both of these kinds of 
speculation nourish, according to Crump, on instable prices and their trade creates 
price fluctuations and risks, the opposite of what the corrective commodity 
speculation was working to prevent. 

As Crump saw it, by being itself the source of the price instability and risk, 
the gamble speculation had dropped the overall economical and moral purpose 
of speculation (on the macro level as means for stabilizing product prices in the 
commodity market, and on the micro level as means for moderate long-term 
savings and risk minimizing) to become an end in itself. The means had become 
the end goal (Simmel 1991/1907). This playing for money “to which end 
speculation likewise in any other commodity than stocks and shares is simply 
the means” (Crump 1874, p. 60), had “cut loose” from; (1) its material business, 
the commodity market; the underlying fundamentals and (2) its moral function 
to maintain the righteous values, to become pure speculation, or “hyperreal” 
speculation (McGoun 1997; Bay 1998). The speculation had, so to say, started 
to “live a life of its own” (Simmel 1991/1907). 

Simmel explored developmental patterns which refer to historical 
processes of genesis and transformation of things that kind of started “to live 
lives of their own”. His concern was the emergence of independent cultural 
phenomena arising out of everyday interaction in the social world (Frisby 
2000). Life continuously develops into new forms that are more or less 
independent of its origin. The constellations and configurations of individual 
interacting with one another generate what can be called “supra-individual 
phenomena that are condensed, distilled or crystallized into distinctive forms” 
(ibid). Simmel gave several examples: functional clothes for warming ourselves, 
bear fur, has become an aesthetic means for individual differentiation and 
imitation, we buy more cloths than we wear out; clothes has become a “social 
process” of being envied as a fashionable individual, approved of as a member 
of a group (Levine in Simmel 1965, p. 9). Characteristic aristocratic activities 
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such as hunting and war involve purely subjective factors. Hunting for food 
and survival has turned into hunting for pleasure and social admiration. The 
prey is hunted not so much for eating as for the ability of hanging its head 
upon the wall (Levine, p. 14 in Simmel 1965). All of these phenomena have 
been disconnected from its original means to become the means for something 
else, but from the perspective of the old function, for example, hunting for 
food, they have in their new form only become detached from the original 
purpose and have thus become an end goal in itself. 

Therefore, when the old function as a means for stabilizing prices is gone, 
we get “speculation for speculation’s own sake”, and similarly, when the old 
function of trade as means for natural needs and survival, we get “trading for 
the sake of trading” (cf. McGoun 1997; Bay 1998), and finally, in our case, 
from the perspective of overall societal utility (social product)—speculation for 
the sake of individual gain, only. 

To have a “useful economic end”, the speculative operations should 
partake as near the natural “bonâ fide business operations” as possible, that is, 
as near as possible to its “natural organic economic” and “material business”, 
and also exist of and because of the material business which in turn is dependent on 
the forces of nature and/or God rather than on man (cf. Guillet de Monthoux 
1989).  

 
 
Speculators were accused of the same vices as gamblers: it was argued that they 
were rewarded without effort or hard work and that they profited from the 
labor of others, particularly farmers. In fact, farmers and agricultural 
organizations were among the most powerful sources of critique of speculation 
and futures trading in produce. They argued that futures trading had caused 
enormous price volatility in produce since the end of the Civil War and that 
speculating for a price decline, or short selling, induced financial operators to 
deliberately drive the prices down. Farmers attacked futures trading as 
gambling in food and produce and accused professional speculators of trading 
in “fictitious commodities” or “wind wheat” De Goede 2005, p. 60). 
 
 
The corrective material speculation is in itself passive, in so far as it adjusts 

and sticks to the already existing underlying market and reality. The “morally 
legitimate” and useful commodity speculation reacts on price disturbances 
created by circumstances that exist apart from the act of speculation itself, apart 
from the human hand, such as bad weather and bad harvests, as opposed to the 
“immoral” gaming speculation, that by itself, by the hand of human desires, 
creates the very same price movement it according to the traditional view of 
speculation was meant to eliminate. The creation, and production should happen 
and take place within the limits of the “natural” and material commodity 
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markets—the price correction or hedge speculation shall occur afterwards, as a 
reaction. Thus, speculation as a reactive element within the limits of- and in direct 
connection with material commodity manufacturing and trading was 
acceptable, but not the other way around; a limited amount of indirect material 
commodity manufacturing and trading as a base for a seemingly unlimited 
gambling activity within the non-limits of the immaterial stock exchanges. 

Crump was not naïve; he saw that material commodity speculation too 
was originating from human urge for excitement and quick profits, but this was 
acceptable since the foundation of the activity originated in the whims of 
Nature/God, thus from a necessity as well as from a social need for preserving 
a peaceful country. But as a phenomena not directly grounded in necessity of 
handling nature’s way of supplying necessities, but “only” in the voluntary act 
of gambling for quick profits (as a practice which opposed to the commodity 
speculation makes prices instable and thus looses the corrective social product; 
the overall economic utility) the financial stock exchange speculation/ falls out 
of the necessary and sacrificial category work and into the category of game for 
sure. However, the question is if the “social product” of speculation really was 
gone? 

 
 

Social product: instable prices—stable countries 
 
The rather negative view of organized stock exchange speculation changed 

slowly during the beginning of the twentieth century after hard work by many 
interests such as the future markets, for example the Chicago Board of Trade, 
which sought to establish that the future markets were not gambling (De Goede 
2005;  cf. Bay 1998), and after aspects of the today well known “increased 
efficiency” and “decreased risk by spreading them” had been recognized by 
famous economists such as Mill and Marshall amongst others (Morgan & 
Thomas 1962; Guillet de Monthoux 1989). However, a “separation between 
gambling and finance became thinkable only through a prolonged political, 
cultural, and legal struggle surrounding the meanings and boundaries of ‘the 
financial sphere’ and the character and behaviour of ‘financial man’” (De 
Goede 2005, p. 48). 

It was for example said that: “Speculation is not betting because delivery 
of actual goods can be required on future contracts” (An American lawyer 
quoted in De Goede 2001, p. 72). It was said also that the enormous capital 
handled by the exchanges “is an active, virile, substantial support to the values 
of agricultural products, and not as many ignorant or poorly informed persons 
imagine, a source of depression”, and that they as such are a source of 
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“national greatness and prosperity”. It was argued that financial trade was a 
“natural human enterprise”, that futures trading was merely a more 
sophisticated form of century-old practices, that speculation had always existed, 
indeed that it was born “when men first exchanged one desirable object for 
another”, and that speculation as such is “inborn in man” since the “sleepless 
tendency of all enlightened minds is to speculate upon future conditions and 
events”, and that it is to “this attribute in man that the highest type of 
civilization everywhere owes its advancements and stability”; that speculation 
was the “normal and natural result of economic evolution”. Finally, it was 
established that gambling and speculation indeed “belonged to different moral 
domains”; while “speculation is a business”, “gambling is mere useless 
entertainment” (De Goede 2005, p. 76). Thus, in “a moral sense, speculation is 
not gambling, because, while often resembling it in its uncertainties, the 
principle differs. When one voluntarily gives up his property in a moral way he 
either exchanges it for another value, which is commercial, or he makes a gift 
of it, which is benevolent. When he bets on the turn of a card or the result of a 
race, he relies wholly on chance; he is outside the pale of commerce” (New York 
banker Gibson quoted in De Goede 2005, p. 76-77, my italics).  

Today, this view is dominating; one can easily agree with De Goede (2005) 
that the stigmatization of gambling opened up for its discursive double: speculation. 
The last trade restrictions are today removed, while various private stock 
ownership programs, such as tax subsidized mutual and/or pension funds, are 
promoted with the help of “consumer involvement”237 strategies (it is seen as a 
large problem that we do not yet actively choose pension funds) and stock 
exchange trading educational systems in schools (cf. Brockway 2001; Martin 
2002).  However, interestingly enough, although speculation about our financial 
future today is highly encouraged and general speculation (rightly so) has been 
declared a perfectly normal state of mind “inborn in man” and an essential part of 
the highest type of civilization (cf. Nietzsche 1987/1886), the concept ‘financial 
speculation’ is still downplayed and marginalized. 

While yesterday’s (economic) thinkers discussed both the reactive risk 
minimizing and the proactive speculation for profits, both sides of the coin, and 
questioned and problematized the problem of firms and markets, discussed other 
ways of organizing work, the unproblematic use of today’s economic theory and 
models treat all things in life as naturally given to us, and our activities as 
essentially reactive. The activity of financial speculation is, just like 200 years ago, 
                                                 
237 An example of the strategy to promote stock exchange trading is the activity of the “Financial 
Services Authority” (FSA), an independent British non-governmental body, given statutory powers 
by the Financial Services and Markets Act 2000. Their activities include proactive strategies such as: 
“Consumer involvement”, “Consumer research” and “Consumer education” with respect to financial 
services and investments (Knutsson 1999).  
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foremost legitimized as a practice for hedging “undesirable” although “natural” 
and therefore “inevitable” although “causal” and therefore “predictable” price 
risks. The paradoxes are ignored; the preferable legitimate “rational side” is 
highlighted. We are now going to see examples of how the financial speculative 
activity is appreciated while the word speculation has “turned into” information, 
trade and investment, a transformation which has left the financial gambling side 
behind; marginalised.  
 
 
 

Encouragement of speculation  
 

The financial markets are in the Swedish authorities’ investigations (Props, 
SOUs, FIs) most often characterised by their positive externalities, and the way the 
importance of these markets is underlined—how necessary they are believed to 
be, not only for themselves and for the financial branch, but also for the rest of 
the economy—they come across as if they indeed are their (positive) external 
effects; that is to say, as if they are “nothing” but their social product. Financial 
speculation is seen to provide and allocate risk capital, minimize risks and 
improve the overall economic efficiency, and as such is ascribed the value of 
societal infrastructure. Since these markets are seen as necessary for rational 
production in all other markets and branches, growth of the financial markets is 
seen as synonymous to the growth in all other branches and all companies.  

 
 
The services of the financial companies are necessary in order for other actors 
and companies in the economy to run their businesses in a rational way. […] 
From this perspective, the financial production can be seen as part of the 
infrastructure of the economy, comparable to communication systems and to 
energy distribution. A safe and efficient functioning of the financial production 
is therefore important not only to the people working in the financial business, 
but to all (Bonde SOU 2003: 22, p. 23).238 

 
 

This means that all branches, even the farmer, are now believed to be 
“dependent” on the financial markets: 

 
 

                                                 
238 “De finansiella företagen producerar tjänster som är nödvändiga för att andra aktörer och företag i 
ekonomin skall kunna bedriva verksamhet på ett rationellt sätt [...] I det perspektivet kan finansiell 
produktion ses som en del av ekonomins infrastruktur jämförbar med kommunikationssystem och 
energiförsörjning. Att den finansiell produktionen fungerar på ett effektivt och säkert sätt är därför 
viktigt inte bara för dem som arbetar i branschen utan för alla”. 
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Farming is – like all other businesses – dependent on a well functioning 
financial market. Someone must supply the capital that makes it possible for 
the farmer to invest in his farm and in his equipment.239 

 
 

Moreover, it is hard for any one single loan giver to lend out the billions of 
dollars that the big commercial conglomerates aiming for global domination 
may need to expand their businesses in our global competitive business climate. 
What is a next to impossible task for one actor is quite feasible for the millions 
(or billions?) of people throughout the world who are investing in stocks both 
privately and via mutual stock and pension funds. Critics of these markets claim 
that they are built upon as well as arousing the worst side of man since they 
stimulate an aggressive, self-interested and opportunistic trading culture, but 
find all the same this must be tolerated since the benefits of these markets 
outweighs the selfishness and disadvantages. So far, we seem to have no better 
way of generating the, for the consumption community, so “necessary” risk 
willing capital (cf. Crump 1874; Keynes 1953; Burk 1988; Abolafia 1996; 
Brockway 2001). On the basis that they are seen as “necessary” for creating risk 
capital, they simply “must not” be seen as a game. Instead, the talk is 
conducting in terms of “market efficiency” and “economic growth”. 

The notion of ‘market efficiency’ is in official Swedish governmental 
propositions (Prop.) and official reports (SOUs) and (FIs) most often discussed 
from a macro economic perspective grounded in traditional neo-classical 
economic theories where ‘market efficiency’ more than anything is linked to the 
ideals of sufficient competition, high supply and demand of financial services 
(see for example FI 2001: 3; FI 2000: 3). Consistent with this perspective is the 
essentially negative view of risk (cf. Bay 1998). 
 
 

Negative view of risk 
 
 
Whereas originally a high risk meant a game in which a throw of the dice had a 
strong probability of bringing great gain or great loss, now risk refers only to 
negative outcomes. The word has been pre-empted to mean bad risks (Douglas 
1994, p. 24). 
 

                                                 
239 Taken from the previous vice financial minister Gunnar Lund’s speech “A changing economy and 
market” given at the price award of the association for stock promotion “Aktiefrämjandet”, Jan 21st 
2003. In Swedish: ”Jordbruket är – som alla andra företag – också beroende av en väl fungerande 
finansmarknad. Någon måste tillhandahålla det kapital som gör det möjligt för bonden att investera i 
sin går och sin utrustning. På samma sätt är det i andra branscher i ekonomin.” 
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The financial markets are legitimized by a certain kind of prudence; the 

need for control and minimizing of price risks via the activity of calculating, 
predicting and spreading risks. The creation of new financial instruments and 
methods for pricing risks, mathematical probability calculations, is likewise 
legitimized by its usefulness in minimizing society’s risks by spreading them. 
Harry M. Markowitz was in 1990 awarded the Nobel Price for his 1952 theory 
of ultimate portfolio selection useful for “measuring, predicting and controlling 
risks”. Merton and Scholes were in collaboration with the late Fischer Black in 
1997 awarded the prize for their pioneering formula for the valuation of stock 
options. The financial methods have generated new types of financial 
instruments which is said to “have facilitated more efficient risk management in 
society”.240 From this perspective, financial markets are all about the 
minimizing and (re)distributing already existent resources and risks (cf. De Goede 
2005).  

Risk is in the financial theory connected to volatility, the more volatile stock 
price, the higher the risk in trading it is. If the volatility decreases, the risk 
decreases too, and a lower risk, decreases the ‘risk premium’. The ‘risk 
premium’ is what the investors according to the financial theory are believed to 
demand besides the interest rate of a risk free security, for example, a 
government bond. Thus, when the risk decreases, it is assumed that the 
demanded risk premium decreases too, this lowers the company capital cost. 
The total capital costs consists of the cost for borrowed capital, such as bank 
loans, and the cost of equity, the cost of the corporation’s own shares. If the 
capital cost decreases due to a decreasing risk in trading in stocks, the company 
will not have to sell as many products or services to make the same profits as 
before, which is efficient. This means that it will be more money left for 
making efficiency investments. All of this reasoning is built upon the 
assumption that market efficiency is linked to correct information, the facts. The 
more accurate information, the less risk, the more efficient allocation the more 
efficient the market is.  

Risk is seen as something overall negative and unwanted, something 
accepted although only reluctantly, at the same time as the speculators become 
the “altruistic heroes” for taking on this job. They are legitimized by the 
community’s “need” for general risk taking and risk takers and thus risk creators 
(Crump 1874; Burk 1988; Abolafia 1996; De Goede 2005). This economic 
prudence exists at the same time as these markets are legitimized by its 
opposite; it stands and perhaps also falls with its ability for imprudence, for its 
ability to take on and handle risky projects that are seen too risky for ordinary 

                                                 
240 http://nobelprize.org/economics/laureates/1997/press.html 
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people. The financial speculators and risk capitalists are surrounded by an aura 
and image of possessing an invaluable extra-ordinary ability for taking the large 
risks needed for the generation of new fantastic (technological) inventions and 
things; qualities seen as missing in ordinary risk-avert people, they are thus, as 
opposed to the gambler, seen to be playing a productive role in the economy 
(De Goede 2005, p. 82). However, while both gambling and financial 
speculation depends on the existence of uncertainties, “gambling consists in placing 
money on artificially created risks of some fortuitous event, speculation 
consists in assuming the inevitable economic risks of changes in value” (Emery 
1896 quoted in De Goede 2005, p. 82). The “inevitable” economic risks are 
seen as risks that are there independent of the financial actors themselves; risks 
which “thrust themselves” upon business men and which business men must 
meet. In this world view, financial activities become essentially a “rational 
search” for “necessary information”, rather than perfectly voluntary “gamble 
speculation”.  

 
 

‘Irrational Speculation’ transformed into ‘rational information’ 
 

The rational view of economics and the search for financial information is 
based on the striking and all inclusive rationality found in, for example, the 
classic work “Theory of Game and Economic Behaviour” by von Neumann and 
Morgenstern (1953). Von Neumann and Morgenstern placed ‘rational 
behaviour’ as the main explanatory mechanism of social organization and as the 
foundation of all economic behaviour (1953, p. 46). Their aim was to establish 
the “superiority of rational behaviour” (p. 32), and “to find the mathematically 
complete principles” which define “rational behaviour” for the participants in a 
social economy and “to derive from them the general characteristics of that 
behaviour” (p. 31). This was a reaction against the more ambiguous Keynesian 
view of economic matters that was prevailing at the time (Bates 1999). 

Keynes’ had expressed doubts about the usefulness of probability 
calculations in the understanding of economic matters. Keynes’ view of the 
financial trade was that emotional and psychological factors necessarily 
muddied any rigorously mathematical understanding of economics (Bates 
1999). The speculator, was for Keynes a game-player who did not spend his 
time analysing expected future dividends (which the standard financial 
academics still hold it to be) but tried to guess what the market under the 
influence of mass psychology would value the security at three month or a year 
hence; the speculator is in other words trying to discover what the average 
opinion believes the average opinion to be (Keynes 1964/1953). 
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For most of these persons are, in fact, largely concerned, not with making 
superior long-term forecasts of the probable yield of an investment over its 
whole life, but with foreseeing changes in the conventional basis of valuation a 
short time ahead of the general public. They are concerned, not with what an 
investment is really worth to a man who buys it “for keeps”, but with what the 
market will value it at, under the influence of mass psychology […] (Keynes 
1964, p. 154). 

 
 

This is according to Keynes, the inevitable result of our investment markets 
organized to achieve liquidity. The process of getting in and getting out of a stock 
(speculation), “cannot be profitable when the fluctuations are small and 
infrequent”, so the speculators find it “useless to speculate in stocks in which 
the fluctuations are small” (Crump 1874, p. 120), instead the financial 
speculators/investors moved to markets “where a bull or a bear stands to make 
profits in a short period” (ibid). However, von Neumann and Morgenstern 
deplored the ambiguous view on the economy which they saw as a “regressive 
throw-back to the misty days of intuition and guesswork which had pre-dated 
the modern science” (Bates 1999, p. 36).  

Von Neumann and Morgenstern had seen that the general economy 
shares similarities with games; that the economy involves competing parties 
engaged in strategic planning and decision making in battles for market shares 
against competitors. Markets and exchange are, as they saw it, therefore best 
understood as a rational game of strategy. True as that may be, for them, 
“rational behaviour” “amounts to a complete set of rules of behaviour in all 
conceivable situations” and “if a model of economic activities is constructed 
according to these principles, the description of game results”, this is so 
especially in the formal description of markets which “are after all the core of the 
economic system” (Neumann and Morgenstern 1953, p. 33).  

However, to make their model mathematical and quantifiable, the 
similarity to reality had to be restricted to a few traits deemed “essential”: 
rational players in a zero sum game with the possible outcome of win or loss; a 
problem of pure distribution of existent resources. Each individual is assumed to 
be able to identify and rank their preferences. “Rational behaviour” of a 
consumer has usually been understood as utility maximizing or satisfaction, 
while the entrepreneur is assumed to seek to maximize profits; von Neumann 
and Morgenstern assume instead that money is the only end goal. Money is 
““substitutable” and “freely transferable […] with whatever “satisfaction” or 
“utility” is desired by each participant” (ibid, p. 8). This is a rationality which 
includes the “Keynesian” “irrational conduct on the part of others”, but gives it 
a marginal rather than major explanatory effect; irrationality is defined as when 
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“the others make mistakes (behave irrationally)” (ibid, p. 32- 33). However, it is 
a “stripped off” rationality far from the Aristotelian version of  rational behaviour 
which included the notion of man as a social being and of friendship and in which 
economic activities which involved “man against man” was deemed immoral (cf. 
Votinius 2004). It is also far from Kantian rationality and from J. S. Mill’s 
version of the utilitarian rationality which he claimed is compatible with Kant’s 
rational morals as ground for action (Mill 2004).  

The first principle of the Kantian rational maxims is “So act, that the rule 
on which thou actest would admit of being adopted as a law by all rational 
beings” (Kant quoted in Mill 2004, p. 52). Kant built his rationality on the 
Aristotelian morals. It is according to Kant our inner moral law that tells us 
what we are as a creature belonging to an eternal world, something which 
appears to us via our understanding. The moral law within us knows how we 
should act, and convinces us that we can act freely, we would have no duty to 
act morally if we could not also do so: “Ought to” implicate “Can” (Kant 1987). 
Kant’s second imperative demands that we should treat human beings as the 
end purpose and end goal and never as means for something else. The third Kantian 
maxim states that we should view the will of every reasonable (rational) human 
being as the common universal will (Kant 1987). This at the same time as the 
human dignity is to obey only the law she gives herself, to be a human being is 
to freely realise our own rational goals (Lindensjö 2004). Since the ultimate 
sanction of all morality is seemingly a “subjective feeling” appearing in our own 
mind, the meaning of Kant’s principles must be, Mill asserts, that we ought to 
shape our conduct by a rule which all rational being might adopt “with the 
benefit to their collective interest” (Mill 2004, p. 97).  

However, Kant would never have accepted the utilitarian emphasis on 
effect as the morally rational ground for action since he rejected all consequential 
principles such as “happiness for the largest amount of people” (Lindensjö 
2004). For Kant, morality is constituted by inner although universal rules, the 
outer effect should not, and could not guide our behaviour since we can never see 
the consequences beforehand.  

None of the classical thinkers (economists), discussed their ‘optimal’ 
economic solutions in isolation from the problems of the moral human being 
and of the good society, but warned instead for an exaggerated use of 
economic theories, for example, by using them in the quantification of things. 
Ricardo had said: “No law can be laid down respecting quantity, but a tolerably 
correct one can be laid down respecting proportions” (Keynes 1964/1953, p. 4 
footnote). Mill, in turn, criticized the underlying assumption of “intensive 
competition”, since most trade is based on customs (Guillet de Monthoux 1989, 
p. 164), and rejected the practice of theorizing about the “correct proportionate 
share” of foreign trade since the circumstances admit only a very general 

303



 301

indication (ibid, p. 181). John Stuart. Mill questioned also Bentham’s and James 
Mill’s (his father) utilitarian idea that man’s “action is always determined by 
their interests” and that “worldly selfish interest” is the foundation of all 
human behaviour (ibid, p. 162). Marshall too warned all who tried to stretch the 
economic models and theories of Smith, Ricardo and Mill (ibid, p. 237). 
Economic actions are, according to Marshall, resting on the everyday life’s 
ordinary yet fundamental motives such as honour or money, but the “motor 
force” behind the action can only be observed indirectly since we cannot 
pinpoint or even speak of a human being’s “correct” soul or “correct spiritual 
entity”. Marshall’s productive and underlying “motor force”, that he (like 
Comte) omitted from the discussions about every day economic life and 
thinking, and which is omitted from today’s economic analyses, turned up again 
when Keynes separated the calculating side of the human being from the 
“motor-force”, which he saw as a spontaneous and instable animal spirit, and 
said that our decisions to do something active and positive can “only be taken 
as a result of animal spirits—of a spontaneous urge to action rather than 
inaction, and “not as the outcome of a weighted average of quantitative 
benefits multiplied by quantitative probabilities” (Keynes 1964/1953, p. 161). 
 

 
Classical theoretical reservations 

 
However, von Neumann and Morgenstern make reservations too, 

reservations similar to Fama’s (1970) reservations with respect to information 
efficiency. They concede that one may doubt whether a person always can 
decide which of two alternatives he prefers, but assert that the completeness of 
the system of (individual) preferences “must be assumed for the purpose of the 
indifference curve method” (Neumann and Morgenstern, 1953, p. 29, my italics). 
Moreover, the concept of the economic game is later broadened when they drop 
the—for the mathematical model so necessary requirement—that the total sum 
of the game is zero. They do this because the zero sum game does not contain 
the “social product”, that which makes the sum of economic activity into more 
than zero and therefore increases the total utility of economic society (Neumann 
and Morgenstern 1953, p. 34). However, by originally using the model of a 
rational zero sum game, Neumann and Morgenstern’s book is a contribution to 
the line of research which poses as their aim to find an “exact description of the 
endeavour of the individual to obtain a maximum of utility […]” (ibid p. 1, my 
italics) and the “exact positing and subsequent solution [of the economic 
problems] can only be achieved with the aid of mathematical methods” (my 
italics). Thus, their model, which has become so influential, is only yet another 
example when the “exactness of models” comes before the “correspondence with reality”. 
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The rational economic player who is making “mathematical expectations” 
is part of a rational world where everything can be brought into light. Neumann 
and Morgenstern assumes “complete information” and conclude that those 
phenomena have nothing to do with the individual’s “incomplete information” 
(1953 p. 30); information in the form facts (as opposed to belief) is out there to 
be ascertained if the information gathering only is exhaustive enough (Bates 
1999). Thus, Neumann and Morgenstern postulate a totality of information 
that can be known, as opposed to the Keynesian view of speculation and belief, 
according to which, all can never be known, and indeed, where “complete 
knowledge” is not even a desired end goal since the whole financial system is 
founded on and dependent on uncertainty, and since our decisions to do 
something active and positive can “only be taken as a result of animal spirits—
of a spontaneous urge to action rather than inaction, and not as the outcome of 
a weighted average of quantitative benefits multiplied by quantitative 
probabilities” (Keynes 1964/1953, p. 161). 

Neumann and Morgenstern believed the economy to be ruled by the 
mechanical laws of the Newtonian universe and that all economic problems, 
like the problems of physics, one day eventually will be predicted and solved by 
mathematics. Since the rule of the economic game for them is the laws of 
physics which therefore also gives their factual background of the economic 
activities, the rules are assumed to be explicitly statistical (Neumann and 
Morgenstern 1953, p. 32). Different qualities and actions of the market 
participants must therefore be made into mathematical variables. And this is 
where we find the field of (financial) economics today, concerning themselves 
only with rational valuation of securities and price mechanisms “independent” 
of human sentiments (Thaler 1999; Statman 1999; Brockway 2001). And most 
importantly, via these theories, “irrational speculation” becomes “rational 
information” since irrationality is not a problem as long as we can assume that 
the marginal investor is rational (Thaler 1999). “Irrationality” as in “excessive” 
speculation, opportunistic behaviour and “making mistakes” as well as the 
various scandals that follow in the trail of financial trade (for example the 
collapse of Barings bank) are from this perspective seen as anomalies, mere 
unfortunate side effects of the necessary rational economic main practice of 
reducing price risks (c.f. Bay 1998).  

The view of financial risks is based on the bodily and material risk taking of 
the past. Today’s financial actors are seen to perform essentially the same risk 
reducing function as that of the “valuable” adventurers of the past and of the 
equally valuable short-term speculator in a material commodity market. 
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In the nineteenth century, when the theory of risk-taking became important in 
economics, humans were thought to be risk averse, because they were 
supposed to be making their choices according to the hedonic calculus. The 
owner of a firm needed a special profit incentive for risk-taking or he would 
not invest. […] Going further back, in the eighteenth century the analysis of 
risk had important uses in marine insurance. The chances of a ship coming 
safely home and making a fortune of its owner were set against the chances of 
its being lost at sea, bringing ruin (Douglas 1992, p. 23). 
 
 
The East India Company, South Sea Company and Royal African Company sailed 

across the world fighting pirates and conquering land and rights. Adventurers 
were devoted to “hunting about the world for powers to bring out foreign 
loans, for concessions for making railways, docks, harbours, gas-works, and the 
like” (Crump, 1874, p.114). New business ventures in 1600s, 1700s and1800s 
were physically and materially risky projects. As “specialists in accepting larger 
risks”, the financial speculators are seen to merely provide the old speculative 
function of dampening price fluctuations; the speculator “is simply a specialist 
in the taking of risk, and in assuming the risk of price fluctuations, he sets other 
dealers free to specialise in their own jobs, whether as producers or users of 
commodities, manufacturers, traders or savers” (Morgan & Thomas 1962, p. 
270). 

Another way of viewing these matters is provided by Mary Douglas, who 
claims that the new use of the vocabulary of risk can also be explained by the 
revival of laissez-faire liberal economics (Douglas 1992). This is a political ideology 
in which the problems of the “instability due to speculation” (Keynes 
1964/1953, p. 161) and “the serving or supplying of financial risks” (Bay 1998, 
p. 159) have disappeared from the agenda (cf. De Goede 2005). The 
speculative and gambling side of financial trade is not really officially 
acknowledged or problematized (cf. Bay 1998). This is not at least shown in the 
fact that the word ‘speculation’ to this day is still not accepted although the 
activity of speculation is indeed encouraged. 

 
 

 ‘Speculation’ transformed into ‘trade’ 
 
The word speculation was in general used during the eighteenth, 

nineteenth and early twentieth century when the topic concerned financial 
speculation (cf. De Goede 2005). Mill, Marshall and Keynes, for example, used 
the word ‘speculation’ when discussing the various benefits and shortcomings 
of financial activity and of joint stock companies. Keynes “appropriated the 
term speculation for the activity of forecasting the psychology of the market” 
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(Keynes 1964/1953, p. 158). The essentially speculative nature of financial 
trade was acknowledged in a way that is not (officially) acknowledged today. 
The word ‘speculation’ is no longer cultivated in economic theory and the 
activity and problems of financial speculation is in mainstream financial and 
economic academic literature no longer problematized or seriously discussed 
(see for example De Ridder & Vinell 1990; Brealey & Myers 1991; Stiglitz 1993; 
Pinches 1994; Hull 1995; Pindyck, Hall & Taylor 1997; Robert & Rubinfeld 
1998). The word ‘speculation’ is not used by the authorities and their agencies 
either when describing financial activities.241 

The word ‘speculate’, (f. Latin speculatus of speculari, to spy out, observe, 
examine, f. specula: watchtower, and f. specere to look, catch sight of)242 has 
several meanings. (1a):  to ponder a subject in its different aspects, relations, 
and implications: indulge in contemplation: evolve ideas or theories by mental 
re-examination of a subject or matter and usually without experimentation or 
introduction of new data, or (b): to reason a priori, or (c): to review something 
mentally or orally in an idle or causal manner usually with an element of doubt 
or without sufficient evidence to reach a sound or meaningful conclusion. It also 
means (2): to enter into a business transaction or other venture from which the 
profits, return of invested capital, or other goods are hypothetical because of the 
risks involved and knowingly assumed: as a: to purchase or sell with the 
expectation of profiting by anticipated but conjectural fluctuations in price b: to 
engage in hazardous business transactions for the chance of an unusually large 
profit, “esp. to gamble on a stock or commodity market” (my italics). Note specifically 
that the word ‘speculate’ is strongly connected to the uncertain while having 
nothing to do with any illegal affairs of any kind, or to any sort of unlawful 
behaviour at the expense of another person. 

The activity of financial speculation is in today’s financial and economic 
literature, official Swedish governmental reports and propositions (SOUs and 
Prop), as well as in other kind of reports produced by Swedish authorities (FI), 
most often called (financial) ‘trade’ or ‘investment’243. However, ‘trade’ and 

                                                 
241 FI (Finansinspektionen) is the Swedish governmental agency in charge of the supervision of the 
financial markets. FI produces 5-10 reports a year that focus on various specific problems on the 
financial markets. 53 reports have been published since 1998. The word ‘speculation’ is used only in 4 
of those reports (we will come back to these 4 reports soon).  The official Swedish investigations 
(SOU) are often of a more general character and the word speculation is not used at all in connection 
with the financial markets.    
242 All of the following information about the word speculation is gathered from “Webster’s Third 
New International Dictionary Unabridged” (1993), p. 2188-2189.  
243 For example, SOU 2003: 22 discusses primarily the future role of FI and the word ‘trade’ is used 
29 times, ‘investment’ 20, while ‘speculation’ is not used at all. SOU 2004: 69 deals with market abuse 
and specifically insider trading/speculation, here, the word ‘trade’ is used 308 times, ‘investment’ 67 
times, while the word ‘speculation’ is not used at all.   
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‘investment’ are words that etymologically are contrasted with speculation. As 
opposites of ‘uncertainty’; they are strongly connected to “a customary course of 
action”244, and in the latter case, to ‘safeguarding’ and “to commitment to 
something other than money” 245. Financial activities are in these sorts of texts also 
called “use of information”, rather than speculation. 

For example, upon restricting insider trading/speculation for the first time 
in Sweden 1970, the official investigators replaced the concept ‘insider 
speculation’ with the normative terms ‘misuse’ and ‘improper use of 
confidential corporate information’.246 The word ‘speculation’ was thereby 
“dropped”247 in favour for the more legitimate word ‘information’ (misuse of 
information), this, although the explicit aim of the restriction was to deter 
short-time insider speculation. The reason for the change of terminology was 
not commented on, but the secretary remarks that the term ‘insider speculation’ 
is “everyday speech”248. We can regardless of “the true” reason behind the 
abandonment of the word ‘speculation’ notice that by the stigmatization of a 
specific kind of speculation (the speculation of informed insiders), the 
terminology and focus is shifted from the then still fairly general immorality of the 
activity of organized financial speculation towards a more narrow and specific 
“immorality” attached only to one certain kind of speculation; the better informed 
speculation. Just like financial speculation as such was legitimized and made 
more morally acceptable by the demonization and stigmatization of gambling 
(De Goede 2005), outsiders uninformed financial speculation was made morally 
acceptable by the demonization and stigmatization of insiders informed 
speculation. By this strategy, of which this very move is an example, all other 
uninformed ‘speculation’ is made into a legitimate use of information. So, whereas 
before all organized financial speculation was morally dubious, now a distinction is 
imposed between a morally acceptable and unacceptable organized financial 
speculation, only now it is no longer called ‘speculation’ but ‘use’ versus 
‘misuse’ of ‘information’. From now on there is a “proper” and an “improper” 
use of information, rather than improper speculation full stop.  

When the word ‘speculation’ is used in connection with the financial 
markets, it refers not like before, to the uncertain, but to the certain. The concept 
‘insider speculation’ is discussed at some length in SOU 1984: 2, where it is 
established that there is a wider and more general as well as a more narrow 

                                                 
244 “Webster’s Third New International Dictionary Unabridged” (1993), p. 2421 (italics added). 
245 “Webster’s Third New International Dictionary Unabridged” (1993), (italics added). 
246”Frågan om insider-spekulation – eller, som denna företeelse kommer att betecknas i det följande: 
missbruk eller otillbörligt utnyttjande av förtrolig bolagsinformation [...]” (SOU 1970: 38, p. 11).  
247 The concept insider speculation is discussed in SOU 1984: 2, as well. 
248 “Ämnet för fondbörsutredningens nu föreliggande betänkande är vad som i dagligt tal med ett 
engelskinfluerat uttryck brukar betecknas som insider-spekulation”, (SOU 1970: 38, p. 11). 
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meaning to the word, however, that which is common for both, it is said, is 
that they both mean “use of privileged information, of facts”. As synonyms to 
‘insider speculation’ are posited “abuse of confident information” and 
“information abuse”.249 

In this way, speculation and ‘speculative purposes’ refer to illegal or only 
“immoral” short-time non-speculative trade; to the least speculative financial trade 
of all trade. For example, American securities funds managers allowed during 
the autumn of 2003 some customers to trade in fund shares after closing time 
and in this way take advantage of the different time zones and of the 24 hours 
news production. New “not-priced-in information” was according to the FI 
report “Late fund trading and market timing” (FI 2004: 3)250 illegitimately used for 
“speculative purposes” that resulted in the acquirement of risk free profits made 
on “incorrect priced” fund shares at the expense of others (FI 2004: 3, p. 5). 
‘Late trading’ and ‘market timing’ is perhaps better explained accordingly: 

 
 
Allowing late trading is like allowing betting on a horse race after the horses 
have crossed the finish line (Spitzer in FI 2004: 3). 
 
 
In this report, the word ‘speculation’ is used eight times in order to 

describe the illegitimate intention and actual usage of facts to earn/win certain 
(risk free) profits at the expense of others. Moreover, remember that Frii (1998) 
equalled “excessive” stock exchange speculation with (informed) insider trading 
(see chapter 6). He said: “It is easy to assume that insider dealing 
[insideraffärer] occurred in the very beginning [of the Swedish stock market], 
that is, in 1901, and before the trade became completely anonymous” (p, 6). To 
support this assertion, he quoted a directive from the Minister of Finance 1911: 
“The industrial boom has further resulted in stock exchange speculation, which 
has lately reached undesired proportions and in many respects has turned into a 
harmful stock exchange game” (Frii 1998, p. 6).251 The statement says nothing about 
insider dealings but mentions (excessive) speculation and stock exchange 
gambling; it is Frii himself, who in 1998 links “stock exchange speculation” and 
“stock exchange gambling” to insider dealings. Moreover, notice that it was 
                                                 
249 ””missbruk av förtrolig eller konfidentiell information” och ”informationsmissbruk””, (SOU 
1984: 2, Värdepappersmarknaderna,  p. 54). 
250 Swe: “ Sen Fondhandel och market timing” 
251 ”Det ligger nära till hands att anta att det i Sverige förekommit insideraffärer ända sedan 
Fondbörsens öppnande, dvs år 1901, och innan handeln blev helt anonym. Stöd för denna 
uppfattning finnar man i ett utredningsdirektiv från finansministern år 1911: ‘En annan företeelse 
som det industriella uppsvinget fört med sig är fondbörsspekulation, som på senare tid nått en 
oönskad omfattning och utvecklats till ett i flera avseenden skadligt börsspel’” (Adelswärd quoted in 
Frii 1998, p. 6).  
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(excessive) speculation; gamble speculation as such, that was undesired in 1911, 
and not only insider dealings.  

In this way, the word stock-exchange-speculation has today become 
synonymous with insider trading. But this means that it is the non-speculative 
activities; the illegitimate use of facts with a certain effect on the stock price (if there 
is such a thing)—the taking advantage of that which is certain, which is called 
‘speculation’, whereas the truly speculative activities; the legitimate use of 
common information with a highly uncertain result with respect to the stock 
price—attempting to handle that which is uncertain—is called ‘financial trade’. 
In other words, general financial speculation is called ‘trade’ or ‘hedging’, in the 
same time as non-speculation is called ‘speculation’ and ‘for speculative purposes’. 
The word ‘speculation’ is otherwise mainly used in a very general manner, for 
example, in discussions about speculation in media and on the Internet about 
terrorist attacks.252 

The most obvious reason why the word ‘speculation’ is restrictively used, 
and why it is reserved for the only truly illegitimate behaviour in connection 
with the financial markets is its historically bad connotation; as Morgan and 
Thomas put it, the word has been “abused” by reckless speculators and 
fraudulent stock exchange promoters (1962, pp 269). The changed use of the 
words is probably also an effect of the normative division between seemingly 
voluntary risk takings (speculation) as opposed to the supposedly enforced risk-
minimizing. While speculative profit making is inappropriate for authorities, 
formal risk management is not. Legal court cases in the USA and England has 
established a “dividing line between trading derivatives for ‘formal risk 
management’ and ‘trading for profit’ (De Goede 2005, p. 49). This division is 
inherent in the quote below: 

 
 
The financial market can be used both for insurance against price changes and 
for speculation in price changes (FI 2005: 6, p. 9, italics added). 

 
 

The “insurance against price changes” represents the enforced and morally 
correct economic activity, whereas “speculation in price changes” implies the 

                                                 
252 The other three FI reports where the word speculation is used concerned: (1) the “Financial 
electric market” (FI 2005: 6); the word speculation was used twice for stating that speculation in 
electric derivates exists, (2) “The vulnerability of the financial structure” upon the occurrence of 
terrorist attacks (FI 2001: 5); the word speculation is used seven times for describing speculation in 
media and on the Internet about what has happened and about the possible frequency of terrorist 
attacks, (3) An analysis of a stock market for all people (FI 2001: 3); the word is used one time in a 
statement about the inadequacy of the simple price efficiency model when analysing “speculative 
waves”. Financial speculation is not discussed at any depth in any of these reports.  
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still quite illegitimate behaviour voluntary seeking to make quick although risky 
profits. Since the economic status and legitimacy of the financial markets can 
be questioned on gambling grounds, something which happened during the 
1900th century, (Crump 1874; Morgan and Thomas 1962; De Goede 2005), the 
official picture is that the financial activities is “trade” which refers to economic 
necessities rather than to gambling activities. 

This kind of transformation of meaning can probably only occur on the 
financial markets where, nothing, no-(physical)-thing, is traded (cf. Bay 1998). It 
would be quite confusing if we for example started to call ‘commodity 
speculation’ ‘commodity trade’ since commodity trade is an activity that already 
exists and the concept, therefore, is already taken. The concept ‘commodity 
trading’ refers to the trade of some-thing, usually trade of (physical) commodities; in 
Aristotle’s view, an entirely different activity. In SOU 2003: 44, speculation in is 
indeed also called ‘speculation’, however, this is (only) because the speculation 
concerns property speculation in central Stockholm. In order to separate the two 
different sorts of commodity activities: trade for commodity consumption (in 
Marx’s formula C-M-C) as opposed to commodity speculation in price changes 
(M-C-M), “commodity speculation” is called what it “is”; “commodity 
speculation” and not “commodity trade”. In other words, ‘property speculation’ 
is called ‘property speculation’, and not ‘property trade’, this while financial 
speculation is called financial trade in all of the Swedish authority’s official 
investigations.  

The reason why financial activities can be called whatever we like it to be 
called (trade and not speculation) is because the financial security, contrary to 
house properties, lacks physical properties and tangible characteristics, or in 
other words, because it, contrary to house properties is an imaginative construct 
dependent on our imagination rather than a house (or an apple) that owns a 
certain physical appearance and existence, outside and independent of ourselves. We 
call things commodities “because we or they say they are” (Brockway 2001, p. 
340). It is a matter of how we choose to see them. And the economists and 
authorities want to see the financial markets as legitimate trade although no-thing 
is exchanged because it is speculation about the financial future. 

Speculation tends in ordinary speech to be defined somewhere between 
gambling and enterprise on a scale of relative riskiness, where gambling, a game 
of unpredictable chance, a non-economic activity, is seen as riskier than the 
more predictable economic enterprising (Brockway 2001, p. 279). Given that 
this is true, “ordinary people” still view, ‘gambling’, ‘speculation’ and ‘economic 
activities’ in line with the etymological meaning of these words, where gambling 
and speculation is connected to ‘uncertainty’ and ‘riskiness’, and economic 
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activity is connected to the ‘customary’ and the ‘safe’.253 Brockway, however, 
does not agree with this view. According to him, the risk in betting (on for 
example dice) may be closely anticipated whereas today, economic enterprise 
often is unforeseeable, it is for example, more risky to launch a new product 
(Brockway 2001, p. 279). He thereby places gambling on the more predictable 
side and economic enterprise on the side of uncertainty. 

The reason for his reversed view, which places gambling on the side of 
certainty and business on the side of uncertainty, is that the main part of the 
transactions no longer originates from physical needs, but from immaterial 
social “needs” and desires which are more unpredictable and capricious; 
riskiness, these days, “is a tangle, not a continuum” (Brockway 2001, p. 279). 
So, instead of the “relative riskiness scale” when defining the status of 
speculation, he proposes the infamous “zero-sum game criteria”. Gambling 
now becomes risking wealth in a zero-sum game: if some players win, some must 
lose the same amount; the total amount of winning and losing should amount 
to zero (after taxes etc.). And according to this criteria, speculation is only like 
gambling in so far that it produces nothing (unlike economic enterprising) but 
rearranges wealth that already exists —often to the great profit of the rearranges 
(Brockway 2001). 

Thus, that which makes something into an economic activity rather than a 
game is in the eyes of most researchers, without doubt, most of all whether or 
not a valuable “social product” can be found, a product that is valuable for 
more than the two behind the transaction or wager. This is what separates an 
economic activity from being a mere game. Speculation now “differs from 
gambling in that it is not a zero-sum game. It can happen that all speculators 
win (though some may win more than others), that all lose, or that some win 
while others lose; and the sum of the winnings may be quite different from the 
sum of the losings” (Brockway 2001, p. 279). Financial speculation “cannot be 
a zero-sum game”, because if it was, “the economy would not grow”; like 
enterprising prosperity for one financial trader does not necessarily mean 
depression for another; on the contrary, prosperity tends to spread, says 
Brockway (2001, p. 279). However, rather than to suggest that financial 
speculation because of its risky nature is gambling according to “the riskiness 
scale”, Brockway changes the criterion for gambling, which makes financial 
speculation a risky economic activity rather than a risky game. But by adopting 
this criterion, Brockway shifts focus from the riskiness of the actual and 
particular activity254 to an abstract “social product” (prosperity for all), in other 
words, from what the actors do, to what their activities are creating and are for. By 

                                                 
253 Webster’s Third New International Dictionary Unabridged 1993, p. 2189. 
254 From the riskiness of financial speculation and the riskiness of launching a new product. 
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making this move, Brockway skips, the character of the activity and gives us 
instead the usual functional explanation (Gilje and Grimen 2003) of financial 
speculation, just like the chief prosecutor did in the previous chapter. 

The financial markets are today viewed as a sheer necessity for economic 
growth; as infrastructure compatible in importance with the electric supply 
(Bonde SOU 2003: 22). As providers of risk capital, as capital transmission 
machines, they are (more or less) viewed as the motor of our economy. And for 
the sake of legitimacy and trust in the western economic system, the financial 
markets “cannot” and “must not” be (understood as) a game. Other areas, such 
as horse racing, may be gamble as work, or work that is a gamble. When game 
are professional occupations, such as professional football and ice hockey, they 
are still distinct enough from the ordinary work life and what is more 
important; the “real” or “ordinary” economy is seen as having an existence 
independent of these game. This is not the case with the financial market, where 
the whole economy (even the farmer) is seen as being dependent of the 
financial system; so, for legitimacy reasons, there simply “cannot be” such as 
thing as a perfectly voluntary “financial mercantile gamble”. 

Brockway also points out another difference between economic activities 
and game; he points out that the rules of a game cannot be changed during an 
ongoing game or else the game will end and be ruined—a change of rules 
means a change of game, this while the rules of a business (the law) may change 
several times without ruining the ongoing business enterprise. By using the 
book branch and the introduction of the paper back novel as example, 
Brockway asserts that game are created solely by their rules that are created 
solely by humans, while the economy as the result of the laws of nature and 
humans is beyond the rules of human beings and the game of human beings. 
Thus, since the financial market is an ongoing happening that have been object 
to constantly changing rules through out the history, it cannot be a game. These 
are strong arguments. 

However, we cannot be satisfied with the functional simplification 
provided by Brockway (2001) and others, who define the financial markets on 
the basis of what they are creating and what they are for, rather than on what 
the actors actually do. For one thing, the dominating financial activity, the short-
sighted financial speculation, day trading, does indeed lead to gain for one and 
loss for the other in relation to the (immediate) future stock price. Stock 
Exchange speculation as momentum trade is a zero sum game, the dictum is 
“Heads I win, tails you lose” (Crump 1874, p. 131; cf. Keynes 1964). 
Speculation seems to be both an economic activity in the form of “on going 
inevitable work” AND a game in the form of “finite voluntary gamble”. “The 
one kind of speculation is the legitimate advantage taken of being able to buy 
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any article cheap, or to sell any commodity that is dear, whereas the other is 
nothing better than pitch toss in disguise” (Crump 1874, p. 130).  

It is another thing, that it may be a riskier to work in the book publisher 
branch having the responsibility of launching new successful books, than it is 
to work in the risk capital branch and be a professional financial speculator 
who is risk minimizing by calculating probabilities, which—if that is what they do, 
and if we are to judge by Brockway’s “new” definition—is something that 
keeps the financial market within the game category on the basis of its “less risky” 
nature, while placing the book publishing market into the category of a highly 
risky activity, and thus an in the category of being a legitimate economic 
activity. However, this is not time to explore this trait, we must stick to our 
social product criterion; we have on the one hand the “social product” of 
minimizing natural risks and on the other hand the “social product” of creating 
businesses. As De Goede says: “It has not been my purpose to suggest that no 
distinction exists between gambling and speculation but to argue that this 
distinction is political rather than natural” (2005, p. 84, my italics).  
 
 
 

Gamenemics 
 

Game of chance and gambling are in essence seen as unproductive activities. 
Productiveness was linked to “proper” hard work on physical materials (cf. 
Guillet de Monthoux), and the stock-jobbers were held to be “more interested 
in selling shares than in the activities for which companies are created” 
(Morgan and Thomas 1962, p. 25). Yet, Crump noticed, reluctantly, that pure 
gamble speculation had a productive side to it after all; he saw that “gamble 
speculation” was “producing more of itself”: 

 
 
…in the first place, the number of stock-brokers, who have a steady legitimate 
business, upon which pure speculation is an excrescence not particularly 
encouraged or liked, is small compared with the entire body: secondly, that by 
far the greater number depend very much for their means of support upon 
purely speculative ”time-bargains”; and thirdly, that a crying evil of the whole 
system is that speculators encourage the establishment of new brokers, who 
when established are very often compelled, perhaps against their inclination, to 
encourage in their turn gambling, or there would be an end of them (Crump, 
1874, p. 68). 
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This was not all; gamble speculation “produced” new joint-stock 
companies too: “Such has been the growth, indeed, of speculation that several 
joint stock companies have been formed […]” (Crump 1874, p. 63). Crump 
witnessed individual promoters working at the business of building up joint-
stock schemes, then “it grew to syndicates and wealthy firms with large 
machinery, whose whole time and staff were devoted to hunting about the 
world for powers to bring out foreign loans, for concessions for making 
railways, docks, harbours, gas-works, and the like” (Crump, 1874, p.114; c.f. 
Morgan and Thomas 1962). 

The new kind of speculation may have “lost” its overall corrective mission, 
but it was not entirely unproductive. When the trade is multiplied and reiterated 
it becomes active and starts to create and produce (economic) realties; first of 
all “because of the money to be made in it” it generated more of itself, more 
“gambling speculation”, and secondly it “generated” new joint-stock 
companies. This indirect generative function is a strong reason why the 
financial markets despite its “immoral” gambling character, are not only viewed 
as acceptable, but also valuable and essential in the 21st century. 

Bay (1998) calls this mixture of work and games of play ‘gamenemics’. The 
‘gamenemics’ consists of three distinct although united heterogeneous 
processes, the first is Aristotle’s natural barter economy (in Marx interpretation 
C-C); the second is Aristotle’s chrematistic exchange economy (C-M-C and M-
C-M), and the third is the incestuous monetary economy, where the physical 
products are superfluous (M-M); gamenemics. Gamenemics is on the one hand 
the pure purchases and sales of financial instruments and on the other hand the 
inter-play between the different economic processes which unites the whole 
economy. That which signifies the Gamenemics is the confusion of ends and 
means; it describes our economy where means (financial markets) have become 
means for other means (technological innovations) that have become ends in 
themselves (cf. Simmel 1991/1907). 

The confusion of means and ends are perhaps especially apparent on the 
derivative markets. The derivative market is commonly seen to be derived from 
the stock market or directly from the commodity market. The concept 
derivation usually means to derive something out of something else that existed 
before the derivative meaning that the derivative is only secondary; a mean by 
which we can handle the “natural” although “unwanted” risks. The derivate 
(i.e. call or put option) ensures that we for a small sum of money are insured 
against sudden price increases or falls by letting us purchase or sell a 
commodity or financial instrument (share) to a certain price at a certain date 
sometime in the future. However, you don’t have keep the derivative until that 
expiring date, you can sell the option before the expiring date, which is also the 
most common practice: 

315



 313

 
 
Only around one percent of all the exchange transactions, of the options and 
futures traded on OM’s exchange, result in an actual delivery. And when this in 
spite of all happens, it is most often unintentional.255 
 
 
Since the delivery of that which the contract regulates in 99 % of the cases 

is not delivered, the mean and goal which is stipulated in the derivative contract 
is separated. Or rather, the end goal is not to exchange money for some other 
thing, to exchange that which is regulated in the contract. Nothing is delivered, 
bought or sold except for the actual transaction, the capital movement, in other 
words, the risk. Since it is exchange not for the sake of delivery of the 
commodity in the contract, it is “trade for the sake of trade”, or exchange for 
the sake of exchange, not exchange for the sake of commodity delivery. That 
which is bought and sold is the price volatility of the underlying commodity. 
The value of the option increases with the volatility; the more instable the price 
of the underlying commodity/financial instrument is, the more valuable the 
option is. 

Derivation, therefore, “is not simply the manipulative act of leading 
something from something into something else (from — to); it is also and at 
once a deviation or diversion, unsecuring and risking thereby each and every 
safe arrival at any intended goal or imagined destination […] a derivative is a 
medium playing in-between, in the intermezzo, the intermediary of its own 
extremes, playing with any and every thing that passes through it, thus 
generating (things), creating (events), not yet seen or heard of, even less so 
expected” (Bay 1998, p. 26). Risk is, from this perspective, not so much the 
price movement and volatile prices (which only refers to healthy liquid markets 
and valuable derivatives instruments), but the possibility of there being no risks 
at all to profit on; the absence of price volatility (illiquid markets) and the absence 
of participants (cf. Niemeyer FI 2001: 8); of players playing the game.  

Since the attraction of these markets is price movement; since risk is their 
“product” (cf. Bay 1998), “well functioning” market is not stable prices as much as 
instable prices attained by sufficient participation rate, liquidity, price movement 
and risk, in addition to the ordinary economic efficiency criterion, sufficient 
‘demand’ and ‘supply’. A not “well functioning” financial market is a market 
with too little price movement and too little risk, too little demand and too little 
trade. “Well functioning” financial markets are therefore not the markets that 
move only upon new information as the rationality of the financial theory would 

                                                 
255 Pablo Landherr, Senior Vice President, OM Stockholm AB, quoted in Bay, (1998), p. 19. 
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have it, such illiquid financial markets with little price movements and risks 
would be an almost dead market, and a dead market is a no-existent speculative 
financial market (cf. Schiller 1981; Thaler 1999; Statman 1999).  
 
 
 

The Janus-face of financial trading 
 

The activity of financial trade/speculation is obviously not as 
unambiguous as it is usually presented. The “financial organizations […] such 
as hedge funds, have become a major tool of global integration, speculation, 
and, in the last resort, financial instability” (Castells 2000/1996, p. 105). This 
means that the activity of financial trade/speculation “has” what is sometimes 
referred to as ‘a Janus-face’.256 “Janus is a pivoting symbol of gate-keeping, 
whose major characteristics is not that he can see in opposite directions at the 
same time, but that he is able to merge seemingly contradictory categories into a 
meaningful whole” (Olsson 1991, p. 13, italics added). The contradiction or 
paradox in our case is that financial transactions that are seemingly aimed at- 
part of- and legitimized as a hedging strategy to minimize price risks, also 
participates in creating the very same price instability (volatility) meant to be 
reduced, and that financial trade/speculation, therefore, in one and the same 
move or act, both minimizes and maximizes the financial risks (Crump 1874; 
Bay 1998). 

This “dual character” is indeed acknowledged in the Swedish official 
investigations “Framtida finansiella syn” (Bonde SOU 2003: 22), and in the FI 
report “Den finansiella elmarknaden” (FI 2005: 6) but it is neither seen as essential 
for the discussion nor problematized. It is recognized that the international 
derivative trade is a stability risk and that the tendencies of today’s development 
of growing financial markets “shares characteristics of both stabilizing and de-
stabilizing character”, but the destabilizing character is downplayed in favour 
for the perceived benefits of reducing risks. 

 
 
…one of those dualistic traits when it comes to stability risks is the explosive 
increase of derivate trades as compliment or substitute to other financial 
products. The total amount of derivate contracts were in 2002 128 000 billion 
dollars, or approximately four times the value of the world’s total GNP. This 
has often been seen as an example of a growing potential system risk. We 

                                                 
256 Janus, two-faced god or numen of gates and doors and therefore beginnings. Janus-faced means 1: 
looking in opposite directions or 2: having two contrasting aspects, or 3: two-faced deceitful. 
(Webster’s Third New International Dictionary Unabridged, p. 1209). 
 

317



 315

should remember in the same time that derivatives as such are a powerful 
technique to reduce, transfer and price risk and thereby if rightly used is 
promoting stability (Bonde SOU 2003: 22, p. 32). 
 
 
It is recognized that electric derivatives can be used both for hedging and 

for speculative purposes (SOU 2005: 6, p. 8). It is indeed acknowledged that 
the international monetary circulation of the derivative trade/speculation has 
become a risk itself, but the final word and impression is all the same that the 
derivative instrument is mainly a powerful technique to “decrease, redistribute 
and price risk” and that the derivative actors are the same as any other actors 
on any other (material) market: 

 
 
Electric derivatives is foremost a tool for companies that sell electricity to 
insurance their contracts and in that way decrease their risks. The actors on the 
electric derivative market are therefore in principle the same as the actors on 
the electric markets. Derivatives can also be used for speculation in price 
changes (2005: 6, p. 8). 
 
 
The confusion of means and ends that is apparent in for example the 

“positive” and creative side of risk. “Risk operates not only by pre-dicting the 
dangers of the future, but by, at once, pro-specting its opportunities” (Bay 
1998, p. 163). Instable markets and risks are “a scarcely avoidable outcome of 
our having successfully organized “liquid” investment markets” (Keynes 
1964/1953, p. 159).  

 
 
The possibilities for increasing commercialization of risk in contemporary 
financial practices—and the massive growth of international derivatives 
markets since the end of Bretton Woods—have not emerged naturally, ‘like a 
Phoenix from the ashes,’ but have been made possible and have been given 
specific institutional and legal structures through political debates and financial 
modelling techniques (De Goede 2005, p. 142). 
 
 
Although the financial system indeed provides a system for minimizing 

financial risks, it is the system itself that creates those risks not the nature; the 
increasingly complex financial strategies have fuelled financial uncertainty and 
volatility rather than dispelled them (Strange 1986, p 119). This is what the 
methods of Markowitz (1952), Sharpe (1964) Merton, Scholes and Black and all 
other financial theorists, practitioners and the legislator are playing at, and this 
is not real uncertainty or for that matter, not real risks, but risks created by our 
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western consumption societies (cf. Douglas 1992; McGoun 1995). Instable 
prices and risks are therefore just as desirable as stable prices and risk-
minimizing, but the pleasure and excitement aroused from taking on and 
conquering these risks is ignored (c.f. Bay 1998).  

The “distinction between gambling and finance was not stabilized until the 
early twentieth century, when risk was codified as a calculable entity” (De 
Goede 2005, p. 50). However, there are risks for which there are reliable 
statistics and those for which there are not (McGoun 1995, p. 515). And as 
“risk is present even when statistics are not, risk and relative frequency 
probabilities are not the same” (McGoun 1995, p. 514). The proper name for 
uncertainty, if it has one, is according to Bay (1998), the word ambiguity. 
Ambiguity means “the roaming around on both sides of uncertainty and 
certainty at one and the same time; that is to say, acting simultaneously on 
either the side of uncertainty or on the side of certainty” (Bay 1998, p. 157). 
Skill has little to do with ambiguity. Skill concerns only the ability to categorise 
in accordance with a pre-established order; it can handle only what it has already 
learned, and acts accordingly: “within the limits of its competence” (ibid, p. 
157). Knowledge, accordingly, is a social capacity that knows and understands 
only that which is familiar, that which is recognizable within a certain social 
setting, that which is already acquainted and shared with many. Therefore, 
knowledge too knows nothing about the ambiguous; it knows only uncertainty 
in relation to certainty, calculable uncertainty, to that which it knows for sure, 
to what it already understands (Bay 1998). Consequently, a knowledgeable and 
skilful approach towards the calculable uncertainty knows nothing about real 
uncertainty, the un-decidable and un-calculable. Radical ambiguity is not yet 
articulated, ordered, defined, organized; not yet converted into something 
understandable (Bay 1998): ethics, justice and an opening up to the democracy 
to come rather than repetition of the pre-given (Derrida 1992). 

It is the immaterial money, the “monetary factor”, which makes our 
economy instable, and even more so, it is the non-physical transactions and trade; the 
purely monetary exchange of the financial markets as such, that makes the 
economy extremely flexible, and thus “instable”, in the first place. Monetary 
capital (M) is of a floating character, flexible, with a large freedom of choice 
and responsibility, whereas the commodity (C) means Capital invested in a 
specific combination of output-input with the purpose of making profits which 
restricts the flexibility and freedom of choice (Arrighi 1995). Unregulated 
financial markets are said to lead to mistrust with respect to the way the 
markets are functioning, with the risk of decreasing amount of risk capital, 
which will lead to a decrease in the amount of investments, less adventure, 
which may lead to mass employment and economic depressions (cf. Nilsson 
1994; FI 2001: 3). And for this reason, it is now the instable prices, the price 
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movement of financial securities to profit from, which is said to lead to 
economic stability.  It is this duality that gives financial speculation its double 
nature, its Janus-face, and it is the voluntary playing with risk, the man-made 
creation of risks which makes financial speculation into a game, or in other 
words, a mercantile gamble. 

The word ‘speculation’ means to engage in business out of the ordinary, “by 
dealing with a price rather than from earnings of the ordinary profit of trade or 
by entering into a business venture involving unusual risks for chance of an 
unusually large gain or profit”.257 “Out of the ordinary” is a game characteristic. 
However, since the whole economy seems to be based on speculation 
(information), the speculative activity is not as much “out of the ordinary” as 
the insider trading law that is meant to rule over only this specific kind of 
speculative activity. Now, let us take a closer look at the ambiguous underlying 
assumption, and investigate what market efficiency and asymmetric information 
means on the financial markets, and what role insider information and insider 
trading has to fulfil on these markets. 

                                                 
257 Webster’s Third New International Dictionary Unabridged 1993, p. 2189 (italics added). 
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CHAPTER 8 

Ambiguity: Law AND Game rule 
 
 
 

Some – Work for Immortality –  
The Chiefer part, for Time –  

He – Compensates – immediately –  
The former – Checks – on Fame –  

Slow Gold – but Everlasting –  
The Bullion of Today –  

Contrasted with the Currency 
Of Immortality –  

A Beggar – Here and There –  
Is gifted to discern 

Beyond the Broker’s insight –  
One’s – Money – One’s the Mine –  

If what we could – were what we would –  
Criterion – be small –  

It is the Ultimate of Talk –  
The impotence to Tell –  

 
Emily Dickenson, The Complete Poems 

 
 
 

Market efficiency and Asymmetric information 
 

We have seen that there is a “social product”; something that today’s 
leaders see as a direct benefit to the society, and that we have the insider 
regulation because this social product “must” be protected. We also know that 
the view is that since this kind of market “provides benefits for which there is 
currently no substitution […] uncertainty, opportunism and occasional sever 
dislocations must be tolerated in order to benefit” (Abolafia 1996, p. 192; cf. 
Burk 1988). However, we have also seen that speculation as a (traditional) 
“economic activity” is essentially a corrective response and outcome of the forces 
of nature, whereas financial speculation as a “gaming activity” is a generative 
outcome essentially of the forces of the human desires. Production is here not a 
result of the necessity of working (on) the nature and does not originate from 
“material necessities” but from the timely “immaterial necessities” or “social 
needs” (greed, status, human desire of excitement and games of play) (cf. Bay 
1998; Norberg 2001; Knorr Cetina & Bruegger 2002; Hasselström 2003; 
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McGoun 2004). We have moreover seen that asymmetric information is not 
usually regarded as a problem worthy of special regulation (cf. Frii 1998), in the 
same time as symmetric information, or total parity among players, is a main 
characteristic of a game of play. We know that the cheater does not risk the 
game since he pretends to follow the rules, and that the real threats and risks with 
respect to the game is that the game is rejected by the voluntary participants; 
that nobody wants to play. Consider then that the insider regulation is meant to 
uphold the “participation rate” (Niemeyer FI 2001: 8). We have also seen that 
the real punishment, as in the main punishment, or even the only punishment of 
the insider traders, is to be exposed as a cheater in media rather than having to 
go to court; that the main part of the insider trading problem/punishment 
resides outside court. Would you not agree with me that the insider regulation 
looks very much like a game rule? This part is meant to conclude that the 
insider regulation is best understood as a game rule with the aim to stimulate 
financial speculation and that the stock market is a “voluntary” game of play 
rather than something that exists out of natural necessity, based on the fact that it 
is possible to organize our economic system in other ways, for example, by making 
it more individual and local without prohibiting global trade.258 This does not 
mean that the financial market is not work, because it evidently is, we simply 
make work out of games of play and games of play into work; it is the strict 
division and opposition between work and play that is problematic. We must 
therefore look closer at the “social product”, or the good and bad external 
effects, at the ‘system risks’, that which, according to Niemeyer (FI 2001: 8), is 
the only rational motive behind special financial regulations. We must start with 
the unique problem of the financial markets, the ideal symmetric information, which 
is the opposite of inside information, and the opposite of private and subjective 
information, which in turn is a perfectly normal condition in the real world.  
 
 

The unique financial rules 
 

An ‘efficient financial sector’ is perhaps most of all linked to deregulation of 
traditionally strict national restrictions on financial trade. Cross-border 
economic integration and financial trade is said to increase competition and to 
bring large-scale cost benefits within production and distribution of financial 
services. Since the idea of economic benefits of regulations is alien to traditional 
economic theory (cf. Guillet de Monthoux 1989), many economists have 

                                                 
258 Other ways of organizing our economy is evidently not within the scope of this book; my point 
here is merely to emphasize that the financial markets are not naturally given in any way, but is a chosen 
way of organizing our economy.  See Hardt and Negri (2001) for other ways of thinking local 
economy and organization without blaming the globalization.   
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questioned the need of special financial regulation (cf. Benston 1998; Llewellyn 
1999; Kitch 2000). The economist Jonas Niemeyer (FI 2001; 8) is an example 
of those who have investigated “if and to what extent financial services are 
specific enough to merit separate legislation, regulation and supervision, in 
addition to the restrictions imposed by the general economic legislation and 
regulation, such as Company Laws, Consumer Protection Regulation and 
Antitrust Policies” (ibid, p. 12, my italic).  

The given reasons for financial regulation are in the Swedish and 
European official investigations said to be the system risks, market efficiency and 
investor protection (Niemeyer FI 2001: 8, p. 12). The prime object of financial 
regulation is to assure that no systemic risks will threaten the financial system, 
this means that market efficiency and investor protection are of secondary 
importance. The system risk motive concerns the problems of ‘clearing’, 
‘settlement’, ‘market liquidity’ and ‘externalities’, or in other words, the risk that 
market failures will damage the financial system to such an extent as to jeopardize 
the wider economic system. Bank failure, for example, may ruin the confidence 
of the whole banking system, which may make the payment system collapse as 
well as the monetary contracts, which in turn may lead to “recession” and 
“national depression”. 

The Market Efficiency motive concerns primarily the problem of ‘asymmetric 
information’, ‘trust’ and ‘externalities’. Economic theory implies that the most 
efficient market structure is when agents can compete freely without 
governmental interference. However, there are, according to Niemeyer, 
exceptions when entirely free markets become problematic. The securities 
markets are exceptional since most of the problems are based on the sole existence 
of “asymmetric information”, “public goods”, “externalities” and “market 
power”. It is also said that a well functioning efficient market have a price 
formation where new information is quickly reflected in the stock price (FI 2000: 
11). However, the technical question about asset valuation or and about what the 
‘accurate prices’ or ‘correct valuation’ are, is not as interesting for the 
authorities as the “trust” and “fairness” issues which concerns disclosure and 
transparency problems.  

In the beginning of the 1980s, academics trained in law and economics 
began to advance a view contrary to economy theory, namely that the purpose 
of financial regulations is to make securities markets more efficient (Kitch 2000). 
Securities regulation have ever since Roosevelt’s New Deal regulation package 
(1933-34) required that companies for transparency reasons release correct 
information in order to protect the investors. The increased amount of 
financial information accomplished by legal force is assumed to result in more 
“accurate” pricing of securities, and therefore also in higher “efficiency”. 
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The consumer (investor) protection motive is from an economic perspective 
based on finding an efficient way of protecting consumers (Niemeyer FI 2001: 8). 
This means to ensure that a) the price formation is as efficient as possible and 
b) that there is sufficient competition between traders, brokers and other 
market participants (ibid). And “investor protection” is here accordingly 
grounded in this basic liberal economic idea of ‘lassie fair’, which prescribes 
that investors are best protected by “sufficient competition between the 
traders, broker and other market participants”, however, it is also, or even 
mostly “[t]ypically based on the existence of asymmetric information” 
(Niemeyer FI 2001: 8, p. 28). So, both the “efficiency” and the “investor 
protection” motives are in these texts based on the problem of asymmetric 
information, rather than on the problems identified in the traditional economic 
theory, such as “insufficient competition”. In the eyes of an economist, this is 
not a valid reason for special regulation.  

There is according to Niemeyer, “a clear trend of motivating new 
regulations using consumer protection arguments, without a serious discussion 
of the market failures involved” (FI 2001: 8, p. 5). Niemeyer points out that the 
question about fairness does not concern the problem of whether or not insider 
trading actually is unfair but rather how unfair it is perceived to be. Mere subjective 
perception “cannot” for an economist be a sufficient reason for a special 
regulation. 

 
 
Even though consumer protection is a commonly cited principle for regulation, 
it is rarely discussed what the consumers need to be protected against. Since 
risk is central to all financial securities, retail investors cannot and should not 
be protected against making losses, taking risks or making mistakes, as that 
would be to remove the very function of financial contracts (Niemeyer FI 
2001; 8). 
 
 
The investor protection motives for a special regulation are summoned by 

Llewellyn (1999): (1) Outside investors have inadequate information and (2) 
difficulty in evaluating financial contracts due to their complexity. (3) there is a 
problem of not only asymmetric information, but also of asymmetric knowledge, as 
the professional investors have better possibilities to interpret information than 
retail investors, at the same time as (4) the definitions in financial contracts are 
imprecise. However, according to Niemeyer, none of these arguments is specific 
to securities markets:  

 
 
They exist also for non-financial products, and could arguably be as 
problematic for certain non-financial services. Although they may be 
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arguments for consumer protection, it is hard to argue that these reasons are 
sufficient to impose separate securities regulation (Niemeyer 2001: 8, p. 31). 
 
 
Another common line of arguments for securities regulation is that the 

financial services and products are inherently different from many other consumer 
products and services with respect to the asymmetric information problem 
facing investors (Llewellyn 1999). The major differences are said to be: (a) 
financial instruments are often not purchased frequently and hence the 
consumer has little experience or ability to learn from experience, this, in the 
same time as (b) the financial investment may involve a substantial part of the 
net wealth of the individual consumer, (c) most non-financial products decline in 
value over time, resulting in falling replacement costs, while the whole purpose 
of a typical investment service is that its value should increase over time, 
however, (d) the value is not immediately clear at the point of the purchase: the 
consumer cannot know if a bad financial security is being purchased and it may 
be a long time (if at all) before the consumer is aware of the value and faults of 
the contract, and (e) there is no guarantee or warranty attached and faults can 
not be rectified, (f) if the firm becomes insolvent during the maturity of the 
contract, its value may be lost, which is not the case with most other goods and 
services, (g) the purchase of financial securities is often based on advice given by 
professional advisers, which raises potential principal-agent problems.259 
Information on reliability is difficult to obtain. There is a lack of transparency: 
it is difficult to verify the claims of the financial professional and it is therefore 
often easy for a financial sales person to conceal relevant information and/or 
mislead the investor in the same time as the value of contracts is determined by 
the behaviour of the suppliers of the share, the company after purchase have 
been made. Bad advice may have severe social implications; the consumer’s 
future welfare is often dependent on the performance of the contract 
(Llewellyn 1999, pp. 37 – 42).  

Although some of these problems are shared by other unregulated 
products and branches, that which is specific for the financial “products” is 
said to be that they combine all or a large number of these characteristics (Llewellyn 
1999). Niemeyer (FI 2001: 8), however, discard the first three arguments on 
similar basis as before: 

 
 

A problem with this line of reasoning is that the three first characteristics are 
not limited to financial investments. They are also valid for non-financial 

                                                 
259 According to economic theory, an agency relationship exists whenever there is an arrangement in 
which one person’s welfare depends on what another person does. The agent is the person who acts, 
and the principal is the party whom the action affects. 
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products. Most of us buy products, e.g. cars, computers and houses, without 
separate regulation even if the investments occur infrequently, involve a 
substantial part of net wealth, and increase in value over time. Furthermore, we 
do it despite problems such as inadequate information, complex and imprecise 
contracts, asymmetric knowledge and free riding. For these products, extensive 
additional consumer protection measures are normally not deemed necessary 
(Niemeyer FI 2001: 8, p. 32). 
 
 
On close examination from the perspective of the “real world” and a 

“rational mind” that which economy theory “concerns”, Niemeyer discards the 
given reasons for a special regulation with respect to investor protection (cf. 
Kitch 2000; Bainbridge 2001; Benston 1998). The informational problems of 
the financial markets and the financial “products” are “not special”; those 
problems can be found anywhere in our society, without being regulated. There seem 
to be no rational economic reasons for special regulation of the financial markets.  

However, there is, according to Niemeyer, one fairly reasonable motive for 
special investor protection on the financial market and this motive has nothing to do 
with the corporate insiders and the abstract trust in the integrity of the financial 
markets, that is to say, with the “insider versus outsider drama”, it concerns the 
difficulty for an ordinary investor “to monitor the performance of the service 
provider, even ex post, […] on the long term aspect of many investment 
services” (Niemeyer 2001: 8, pp. 32). There is a ‘free-riding problem’ combined 
with a principal agent conflict and incomplete contracts.260 The investor buys 
both the service and the advice, and the value of the investment often depend 
on the behaviour of the supplier; the investment firm. Because of the increasing 
trend of pension savings through unit trusts and investment funds, this 
becomes a serious ‘principal-agent’ problem between investors (the principal) 
and the investment service provider (the agent), that is to say, between the 
outsider and the semi-insider, the market professional; these are problems that 
concerns identifiable individuals and real relations (if only on business terms) and 
not the abstract confidence. However, having said that, the fact that investors 
have asymmetric information and inadequate knowledge as well as difficulties 
in evaluating financial contracts due to their complexity, is still not a good 
enough and rational reason for a special regulation of the financial markets, 
because none of those things “are specific to securities markets” (Niemeyer FI 
2001: 8, p. 31, 32). Asymmetric information is not limited to financial 
investment: 

 

                                                 
260 “Free riders” are those who, for example, understate the values of for example governmental 
programs and enjoy the benefits without paying for it. 
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They exist also for non-financial products and could arguably be as 
problematic for certain non-financial services. Although they may be 
arguments for consumer protection, it is hard to argue that these reasons are 
sufficient to impose separate regulation (Niemeyer FI 2001: 8, p. 31). 
 
 
The reason why some trades are less profitable is because of the asymmetric 

information—a fact of life, rather than the insider trading per se (Niemeyer FI 2001: 8, 
p. 23). Informed insider trading has traditionally been assumed to have the 
economic function of communicating financial facts to the market sooner than 
otherwise would be the case, which in turn would make the security prices 
more “accurate” sooner. This is Manne’s classical argument for insider trading.  

 
Manne argued that insider trading is an effective compromise between the 

need for preserving incentives to produce information and the need for 
maintaining accurate securities prices (cf. Bainbridge 2001, p. 66). He offered 
the following classical example of this effect: A firm’s stock currently sells at 
fifty dollars per share. The firm has discovered new information that, if publicly 
disclosed, would cause the stock to sell at sixty dollars. If insiders trade on this 
information, the price will gradually rise toward the correct price. Absent insider 
trading leaks, the stock’s price will remain at fifty dollars until the information 
is publicly disclosed and then rapidly rise to the correct price of sixty dollars. 
Since companies do not make financial information public the very same 
moment it becomes “material”, allowing trade on inside information and in this 
way gradually release the material facts makes the prices correct in a more 
gradual and stable way. Thus, insider trading acts as a replacement for public 
disclosure of the information and preserves the efficiency gain of having more 
“correct” priced securities sooner while permitting the corporation to retain the 
benefits of nondisclosure (Manne 1966, p. 77-91).  

Not surprisingly, the (financial) economists responded positively to 
Manne’s proposition. Many financial economists picked up on the idea about 
the possible value inherent in the information content of insiders’ trade. The 
economic thinking typically takes the perspective of what something costs as 
the overall basis of analysis, and risks costs money, and market efficiency is 
traditionally very strongly linked to a reduction of costs based on efficient price 
formation and correct information (see for example “the theory about the perfect 
market”). Reduced uncertainty and risks is as we know believed to be 
something good, it is something that we may get the Nobel Prize for. Markowitz 
was awarded the Nobel Prize for his theory of ultimate portfolios selection 
aimed at “measuring, predicting and controlling risks”, and Merton, Scholes and Black 
was awarded the Nobel Prize for their formula for valuation of stock options, 
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something which has “facilitated more efficient risk management in society”.261 From 
the classical economist’s perspective it is information, facts, that is valuable (cf. 
von Neumann and Morgenstern 1953; Fama 1970; Stiglitz 1993). Increased 
information and reduced risks is believed to reduce the cost of capital for both 
companies and investors with the result of a general higher economic efficiency.  

Since insiders have more information about the financial facts; their trade is 
likely to be based on better or more certain information. Put differently, 
insiders’ trade consists of more knowledge and less speculative belief than 
outsiders’ trade, the higher degree of facts in insiders’ trade is believed to 
reduce uncertainty and therefore also minimize the risks in investing, which is 
“efficient” (cf. Carlton and Fischel 1983; Hu and Noe 1997; Ronen 2000). “As 
a result, the efficiency of capital market increases. Because firms use securities 
prices in making investment and capital budgeting decisions, increase in price 
efficiency will lead to higher levels of economic output” (Hu and Noe 1997, p. 
40). “Outlawing insider trading means that market prices will not adjust to 
information as quickly as they otherwise would” (Niemeyer FI 2001: 8, p. 23).  

Regulations, on the other hand, impose a range of costs which are believed to 
be “ultimately reflected in the price of financial services”, and “these costs 
might exceed the economic costs that regulation is designed to avoid” 
(Llewellyn 1999, p. 6). The fact that financial regulations are not supplied 
through a market process, but is instead imposed by governmental regulators, is 
seen as a problem (cf. Ma and Sun 1998; Llewellyn 1999). Valuable information 
is lost about what type and extent of regulation the consumers/investors 
themselves are demanding, which means that we loose information about how 
much they are prepared to pay for regulation. Rather than governmental 
regulation, consumers are seen to be best protected by an efficient market, which 
these days usually means “perfect competition” (sufficient competition) and 
perfect information (efficient price formation) (Stiglitz 1993; Brockway 2001). 
Niemeyer, for example, typically equates ‘investor protection’ with efficient 
price formation and sufficient competition between all market actors (FI 2001, 
p. 28, 55). Thus, from the classical economic theory perspective, insider trading 
is valuable. So, what is it that consumers and investors must be protected from? 

The propositions about “correct price” and “risk reduction” associated 
with allowing insider trading have been severely opposed, for example, some 
have argued that to allow insiders to trade freely will make the securities prices 
less correct, or that the “correct price” is even delayed since the insider trading 
makes prices change only gradually rather than instantly, and also because insiders 
on the contrary may withhold information in order to gain more later (cf. 
Fishman and Hagerty 1992; Nilsson 1994; Keenan 2000). The “truth” with 
                                                 
261 http://nobelprize.org/economics/laureates/1997/press.html.   
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respect to the accuracy of these arguments is for my purpose not as important 
as the ideals that are communicated and produced. I will therefore restrict my 
account and analysis to the main arguments and to those which are of specific 
interest with respect to the ambiguity of the financial market efficiently. For 
example, for me, the question about whether or not allowing insider trading 
means “correct prices” sooner or later, is of less importance than the fact that 
selective disclosure of inside information means that the inside information is 
communicated to the market gradually which means that the stock price is 
changing slowly and gradually rather than instantly, with less volatility as the 
effect. I will come back to this soon, now we must get back to the ideals.  

Interestingly enough, whereas the “juridical person” in the case of the 
insider regulation sees a real relation (insider/outsider) where there is none and 
thus creates an imaginary real need for the special regulation, the critical economist 
sees not the imaginary abstract trust, only the real relations and “real problems” in 
connection with physical or real people and institutions (principal-agent 
problems in the semi-insiders/outsiders relation), and is therefore hesitant 
when it comes to special financial regulations. However, the (semi-
insiders/outsiders) problem is, according to Niemeyer, relevant only on the 
basis that the public sector actually has a responsibility for some minimum 
living standard (FI 2001: 8 p. 32).  

The financial and economic theories postulate that the problem of 
“inefficient” economic activities has to do with imperfect information (Fama 
1970; Stiglitz 1993) but proscribes “scientific information” generated only via 
“the indifference curve method” (Neumann and Morgenstern, 1953, p. 29, my 
italics).The problem of “equal access to information” is not regarded that 
serious. But to disregard the problems of “investor protection” on the basis of 
classical economic theories is too simple. As Niemeyer himself noted, the 
problem has more to do with how asymmetric information is perceived which 
affects the participation rate, than with whether or not insider trading really is 
unfair. “Equal access to information” is not uncared for by the authorities, 
where the problem of “accurate” or “non-accurate” prices is linked to 
corporate transparency and to the problem of “asymmetric information” rather 
than to the possible “risk reducing benefits” with respect to the asymmetric 
informational efficiency provided by insider trading. 

So, what is the problem with asymmetric information? What is the relationship 
between the financial economists’ chief problem: perfect information, and the main 
problem of the governmental authorities: asymmetric information? Is there a 
difference? Both perspectives are interested in a transparent reality in different 
ways. The debate between the financial economists Joshua Ronen, representing 
Manne’s classical argument for insider trading on the basis of its informational 
value as well as the traditional economist view that concerns itself with the problem 
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of perfect information, and Michael G. Keenan, representing the view concerned 
with symmetric information, gives us an interesting and illuminating angle on the 
efficiency debate and on the insider regulation. The question is; do we want 
imperfect although symmetric information which is desired in a restricted lotto 
game or…perfect although asymmetric information which is desired in the 
“real world”? 
 
 
 

Work AND Game of play 
 

The debate is started by Ronen (2000), who claims that Keenan in his 
paper “Insider trading, market efficiency, business ethics and external regulation” (2000) 
uses an unrealistic starting point for his reasoning. This is, according to Ronen, 
because Keenan—just like we saw the prosecutor do earlier—“thinks away”, or 
in other words, represses the fact that private (insider) information indeed does 
exist, and because this omission and strategy (from Ronen’s rational economic 
point of view) creates a highly unrealistic world (view); a world where everybody 
knows the same as everybody else, that is to say, a “perfectly transparent” 
world of symmetric information. 

In his article Keenan attempted to prove two claims, first, that insider 
trading is immoral and second, that contrary to Manne’s classical argument, 
insider trading reduces the market efficiency while the regulation increases the 
efficiency (Keenan 2000, p. 71). Interestingly, Keenan makes his unorthodox 
argument for symmetric information on the basis of the very orthodox financial 
theory. Keenan departs from the classic argument for asymmetric information 
provided by Manne, which focuses on the value of insider trading for the speed 
with which that particular material fact “hits the market” and successively 
becomes incorporated into the stock price, in other words, for the speed of 
adjustment for the stock price to attain its “correct” value; the importance of 
which he acknowledges. But Keenan points out that there are two different aspects 
to this kind of ‘informational efficiency’. 

The financial market efficiency concerns Fama’s postulation that a market 
is efficient if all information is instantly, or nearly so, reflected in the stock 
price. This involves two aspects (1) the speed with which the information 
reaches the market and thus adjusts the price and (2) the extent of that 
adjustment. The other aspect, the extent of adjustment, has to do with the idea 
that it is efficient if the new information is reflected in the stock price in an 
unbiased way. The price would, according to Keenan, become more unbiased—
which is the same as more correct—quicker, if all investors got the new 
information at the same time, rather than if only some investors got the new 
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insider information instantly and started trading on it. Keenan says that the 
information in the latter case may arguably leak out to the market earlier when 
insiders trade on it, but that the price in those cases adjusts only slowly and 
successively and not instantly, whereas the information in his preferred scenario, is 
adjusted instantly, regardless of when it was originally ‘produced’ or ‘discovered’ in 
the company (in the real world) and regardless of when it is officially announced. 
Thus, the efficiency should not be judged on the basis of the moment the 
information is known by one person in the company and traded on, when it is 
“born in the world”, but from the moment it is known by all investors, that is to say, 
from the moment that it is “born on the stock market”. Thus, Keenan 
acknowledges the importance of the speed, but argues, quite rightly so, that the 
extent of adjustment has been neglected or forgotten (Keenan 2000, p. 72). Ronen 
(2000), on the other hand, puts ‘speed’, as in the “instant part”, on top of the 
hierarchy, which means that the sooner the information is leaked to the market, 
the more efficient it is. So, while Ronen puts the “speed part” first, Keenan 
puts the “extent part” as number one priority for market efficiency, and by 
making that which is fair (information symmetry and the regulation) into that 
which is also the most efficient, breaks up the well known opposition and 
dichotomy between the ‘fair’ as opposed to the ‘efficient’. 

The debate is interesting for many reasons. Ronen and Keenan both 
depart from the same traditional financial theoretical assumption which connects 
market efficiency to the informativeness of stock prices, but with respect to the 
insider regulation—end up in opposite positions and world views. Ronen’s 
selection of the speed criteria means that he starts “counting” from the 
moment the new information is produced and/or discovered as a “material 
fact” in the company, that is to say, the moment the informational event 
occurred in the “real” world. However, the starting point from when Keenan 
wants to “start counting” is not the reality or the economic reality of our world 
where it is evident that informational asymmetry always exists, but a reality with 
information symmetry (on the financial markets). Just like the prosecutor earlier 
(in chapter 4), Keenan “thinks away”, or represses, the factual existence of 
private information. By doing so, he is in the very same time and move, like the 
prosecutor, “separating” the world of the financial market from the real world 
(of the companies) and from the rest of the economy, and by doing so, he 
“makes” the financial markets into a game. Corporate information is not like 
the winning lotto numbers, non existent before the actual announcement, but 
this is how both the prosecutor and Keenan want it to be. However, Ronen 
does “not want the game rule” so an economy of information symmetry is not 
the proper benchmark: 
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An economy with information symmetry is one wherein there is no private 
information and hence, no insider trading. That such an economy would 
exhibit different characteristics from one with private information (and hence 
insider trading if not prohibited) is quite obvious. In the former, prices 
(trivially) reflect all information automatically, with no time lapse. […] an 
economy wherein all information is common knowledge is not the proper 
benchmark (Ronen 2000, p. 98). 
 
 
This debate is interesting also because while the economic researches 

usually try to liken and equalize the conditions on the financial markets to the 
conditions on all other markets, Keenan tried to both separate (un-liken) and 
equate (liken) the goings on in financial markets to that of the rest of the world 
in his attempt to prove the necessity of an insider regulation. The separating part 
is the above described attempt to discuss efficiency from the moment of 
symmetric information; official disclosure, while wanting to ignore the fact that 
insider information indeed always exists. The equating part concerns the earlier 
described likening of the relationship insider-outsider with that of a relationship 
between a doctor and his patient—both positions however by Ronen deemed 
impossible and unrealistic; more an imagination than reality. Ronen claims that 
it should be the other way around: That the world always is a world of 
asymmetric information, and that the doctor-patent relationship is face-to-face 
and thus existent, opposed to the non-existent relationship between a specific 
insider and a specific outsider.  

Regardless of regulation or not, says Ronen, there will always be people 
who have more information about the company than the majority. So, that 
which might happen in an economy where private information does not exist is, 
according to Ronen, not relevant. The “relevant question” is according to him 
rather: Given that we have an economy where private information exists, does 
the insider regulation lead to higher efficiency? His answer is ‘no’, because 
“unhampered insider trading most likely would have increased market 
efficiency” (Ronen 2000, p. 98).  

The common economic view on the financial markets is that these 
markets are not much different from any other market. Indeed, it is the capital 
market that is said to come closest to the neo-classical ideal of the “perfect 
market” (Stiglitz 1993, p. 495): 
 
 

…the U.S stock market may come close to realizing the ideal of a perfect, 
efficient market. This ideal includes the assumption of, if not perfect 
information, then the rapid and complete dissemination of what information is 
available to all market participants. Low prices signal low value, and high prices 
signal high value. With efficient stock markets, investors get rich only when 
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they get lucky―or when information is imperfectly disseminated, as when 
investors trade illegally on inside information. 
 
 
What is missing in Stiglitz’ argument above is the impact of the 

ambiguities that he pointed out his article “On the impossibility of Informational 
Efficient Markets” (written with Grossman in 1980) that the assumed ideal, “fully” 
and “all” is not that which is desired because if the “fully” and “all” really was 
the case, there would be nothing to earn from searching for information and 
also nothing to speculate about. The reason why the financial markets may 
come close to the ideal of the “prefect market”, closer than the ordinary 
commodity and services markets, is because of the non-physical nature of these 
markets, because of the non-frictional so called “financial product”, because the 
product is information about information, not information about some physical 
product or service, but information about information. The ground for “extra 
efficiency” depends not on the similarity to other markets, but is entirely due to 
the dissimilarity to product and services markets (cf. Llewellyn 1995). So, even 
though it may seem unlikely, it is perhaps Ronen who is “further away” from 
the reality than Keenan, since Keenan, just like the authorities, describes and 
tries to “create” a model of that which is needed for a speculative and lively 
financial market; a model for a game of play, and his stand point would be quite 
plausible if he was describing a game of lotto. 

However, all theories and legal problems begin in a physical matter and in 
the real world. We have seen that the problem with insider trading started in 
England and USA with the physical matter of corporate directors who in disguise 
personally or via a relative or friend sought out specific investors under false 
premises in order to purchase their shares, that is to say, fraud. Also, according 
to Frii (1998), it was Refat El-Sayed’s 13 different economic crimes, including 
swindle of specific people—real victims—that in 1988 started the “real fire” with 
respect to the abstract non-personal and non-physical Swedish insider 
regulation.  

The classic economic theories and underlying assumptions were invented 
to describe the potential and problems of markets of material products (not 
services markets), and the productive work was meant to end up in physical 
objects, not services (Guillet de Monthoux 1989). The economic theories were 
(amongst other things) meant to make the production and distribution of the 
much needed physical things of the early and mid industrialisation more 
efficient. Smith’s division of labour was aimed at shortening the time it would 
take to produce physical products; the workers could thanks to specialisation 
make more products in the same time as it before took one person to make one 
product (Guillet de Monthoux 1989). According to Hayek, Say’s law about 
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demand and supply and its “road” to the efficient equilibrium price is 
applicable only in a material barter economy where physical- or in other words, 
real objects are changing hands without the involvement of money (Hayek in 
Guillet de Monthoux 1987, p. 75). In fact, the material economy can, according 
to Hayek,  fall out of the stable exchange equilibrium only when it becomes 
monetary, that is to say, when “money becomes the intermediary of the exchange 
transactions” (Hayek quoted in Guillet de Monthoux 1987, p. 25-26). This, 
while the “whole point” with the financial markets is their immateriality, or in 
other words, the absence of any deliveries of any material products what so 
ever (Bay 1998). 

Thus, the underlying focus and thinking with respect to the economy and 
law always originates from physical matters in the real world; the ideas with 
respect to ‘perfect information’ was directed towards the problems of physical 
products and people, problems concerning what to produce and who to 
employ (cf. Stiglitz 1993), while the use of the theory of “perfect information” 
on the financial markets is an conversion, a metamorphosis, an import of an already 
existent conceptual framework and theory, on a different matter (financial 
markets), a method which lacks the original event and the original problematizing 
creative thought, in favour for a creation which basis is a wish to see what we desire 
to see (an efficient financial market = economic market = good = necessity, so 
that the practice of financial speculation can continue because it is so much 
fun!)—rather than what is there.  

The same is true for the use of Akerlof’s theory about asymmetric 
information; that too concerned physical matters. To use the concept symmetric 
information on the financial market is another example of how something 
physical becomes an image for something non-physical, that is, an object for 
reification, on the basis of ideology, that is to say, according to how we want it 
to be interpreted and viewed, rather than what is. Where did the unrealistic 
ideal and hopes about “symmetric information” originate from? From where 
was the ideal picked up in the first place? And on what principle is this ideal 
founded on? 
 

 
Akerlof’s asymmetric information problems 

 
The theories with respect to the economic problems of asymmetric 

information has been borrowed from Akerlof’s (1970) Nobel Prize winning 
theory about “the market for lemons” which deals with the problem of adverse 
selection due to the problem of asymmetric information. The economist 
Niemeyer (FI 2001: 8) and legal scholar Sandeberg (2002) are both linking the 
problem of asymmetric information on the financial markets to the problem 
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identified by Akerlof: that “asymmetric information” may ultimately lead to 
market extinction. 

The problem of ‘asymmetric information’ is in Akerlof’s article illustrated 
by several examples, where one, the most famous and most quoted example, 
concerns problems due to asymmetric information with respect to the actual 
condition of the cars in an automobile market. Akerlof’s theory demonstrates 
rational calculative reasoning of the counterparties built upon a suspicion of 
why the counterparty would want to buy or sell their car in the first place. The 
buyer is due to asymmetric information believed to discount the risk of buying a 
bad car by paying a lower price for the car regardless of its actual condition. But 
since the seller cannot get what he knows is the “right” or “fair” price for a 
good car, he might not sell at all. The price that the seller of a good car rejected 
is however a good price in the eyes of somebody who is actually selling a bad 
car, which makes him sell his bad car. The asymmetric information of the buyer 
and the seller will therefore lead to a market of mainly bad cars, which 
eventually will lead to a sequence of events that no market exists at all (Akerlof 
1970, p. 490). 

The automobile example is referred to by Sandeberg (2002) and Niemeyer 
(FI 2001: 8) as a ground for understanding and explaining the problem of 
insider trading and asymmetric information in the financial market. Asymmetric 
information, it is said, may lead to a market where the only securities for sale 
will be “bad” securities which may lead to an illiquid market (Sandeberg 2002) 
and/or a market collapse, or even extinction (Niemeyer FI 2001: 8). 

Akerlof’s theory is too simple as in too functionalistic and utilitarian to 
explain the purchases of both (material) automobiles and (immaterial) financial 
instruments on the markets of the western capitalistic consumption economy.  In using 
this theory about asymmetric information when explaining the problem of 
financial trade, Sandeberg and Niemeyer clearly omits the fact that most of the 
financial actors are purchasing and selling their shares within minutes without 
knowing or even considering the motives of the other part of the transaction—
the “irrational” momentum trade and speculation which follows nothing else 
but the movement of the market, the trade that which for decades or centuries 
have engaged the majority of the financial actors (Keynes 1964). The rational 
calculating behaviour is taken to represent the reasons behind all financial 
transactions when assuming that investors spend their time calculating what the 
fair price for a financial instrument should be. Another problem with adopting 
Akerlof’s utilitarian theory in understanding the financial markets is that it 
ignores important social and cultural features of the western consumption 
economy such as the importance of the surface of things, rather than content as in 
function; the theory ignores the psychology of the ‘display value’ (McGoun 
2004b); “Adam Smith’s pleasant feeling” which comes from the social merit of 
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owning a (at least on the surface) beautiful and seemingly expensive (although 
slightly malfunctioning) Jaguar instead of a perfectly well functioning but 
common and ordinary Volvo. That is to say, they ignore “the desire to win and 
not only do the job in a routine fashion” and the status hunt Knorr Cetina and 
Bruegger 2002a). As Brockway points out, the “classical [economic] theory fails 
here (as elsewhere) because it is both ahistorical and asocial” (p. 295). 

However, this is not Akerlof’s fault, asymmetric information does indeed 
matter in the real world, and his theory was not really designed to explain the 
speculative western immaterial financial economy at all. In fact, Akerlof is 
mainly discussing the problem of asymmetric information and adverse selection 
with respect to the problems of underdeveloped countries and of discriminated 
minority groups in America. The identified problem areas concern the secondary 
market for cars in the “third world” countries, the Medical Insurance Branch, 
Employment of Minorities, Costs of Dishonesty (in underdeveloped countries) 
and Credit Markets in Underdeveloped Countries, and it seems to me as if 
Akerlof is using the economic cost-benefit perspective more in order to 
legitimize his chosen focus on real inequities and non economic values as well as to 
hide a critique of certain laissez faire politics, than to actually be worrying about 
economic efficiency problems on the financial markets. In fact, Akerlof 
explicitly states that cost-benefit analysis is too narrow and misses externals, in 
other words, non-economic values: “An additional worry is that the Office of 
Economic Opportunity is going to use cost-benefit analysis to evaluate its 
programs. For many benefits may be external” (Akerlof; 1970, p. 495). 
 

 
Akerlof’s problem areas 

 
Akerlof’s pioneering contribution “showed how asymmetric information 

of borrowers and lenders may explain skyrocketing borrowing rates on local 
Third World markets; but it also dealt with the difficulties for the elderly to find 
individual medical insurance and with labour-market discrimination of 
minorities”.262 

In the case of medical insurance, “It is a well-known fact that people over 
65 have great difficulty in buying medical insurance” (Akerlof 1970 p. 492). The 
insurance companies are due to asymmetric information about the health of the 
individual afraid to end up with all the “lemons”, because who will voluntarily 
want to buy expensive health insurance if not the already ill. Thus, the private 
medical insurance leads to the scenario that it becomes “least available to those 
who need it most, for the insurance companies do their own “adverse 

                                                 
262 http://nobelprize.org/economics/laureates/2001/press.html 
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selection” (ibid, p. 494). Akerlof prescribes a National Health Insurance program. 
Likewise, employers may refuse to hire members of minority groups for certain 
types of jobs on the grounds of profit maximization, because race may serve as 
a good statistic of the applicant’s social background, quality of schooling and 
general job capabilities. Even though an untrained worker may have valuable 
natural talents, the capabilities can never be known until found, cultivated and 
certified by the educational establishment, which must happen before a 
company can afford to use the talents. The certifying establishment of the slum 
schools is however unreliable which decreases the economic possibilities of 
their students, and this lack “may be particularly disadvantageous to members 
of already disadvantaged minority groups” (ibid, p. 494-495). Akerlof prescribes 
work in slum schools to raise the average quality rather than providing incentives for 
the individual, he writes: 

 
 
An additional worry is that the Office of Economic Opportunity is going to 
use cost-benefit analysis to evaluate its programs. For many benefits may be 
external. The benefit from training minority groups may arise as much from 
raising the average quality of the group as from raising the quality of the 
individual trainee; and, likewise, the returns may be distributed over the whole 
group rather than to the individual (ibid, p. 495). 
 
 
Next example concerns the problem of asymmetric information with 

respect to the quality of physical products and dishonesty. Akerlof states that the 
“presence of people in the market who are willing to offer inferior goods tends 
to drive the market out of existence—as in our case of automobile “lemons”. It 
is this possibility that represents the major costs of dishonesty—for dishonest 
dealings tend to drive honest dealings out of the market” (ibid, p. 495). Thus, 
the problem concerns fraudulent activities, and the cost of dishonesty is not 
only the amount by which the purchaser is cheated, but includes also the loss 
incurred from driving legitimate business out of existence. Akerlof then states 
that “Dishonesty in business is a serious problem in underdeveloped countries” 
and that “There is considerable evidence that quality variation is greater in 
underdeveloped than in developed areas” (ibid, p. 495, 496). 

So Akerlof’s problems concern ‘asymmetric information’ with respect to 
the various medical states of human beings as well as with problems concerning 
employment of minorities and racism. The only consumption market example, deals 
with the used cars markets in the third world. Asymmetric information may of 
course be a problem wherever and in which ever form it occurs, but the focus 
on health care, employment of minorities, and the state of old cars in the third 
world, and the origin of the theoretical construct, is very different from the 
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problem concerning stock exchange speculation, which means that the financial 
markets needs additional theories. 

In fact, at a closer look, the problem of asymmetric information on the 
stock market has very little to do with the problems on the used car market, 
elderly insurance and minorities’ education. Why? Well, compare the effect of 
perfectly symmetric information on a market for cars with the effect it would have 
on a financial market; we get opposite effects. The problem of asymmetric 
information on the financial markets is that it may reduce the participation rate, 
while its opposite, symmetric information, not only creates fair trade, but 
makes the market into a haphazard game of lotto (as we soon will see). A 
haphazard game of lotto is the opposite of what symmetric information would 
mean on a used cars market. Symmetric information would make the market 
for used cars into “anything” but lotto; it would mean that the car was sold to a 
reasonable price that would satisfy both seller and buyer of the car, so I say 
that: 

 
 
When it comes to physical markets, it is the asymmetric information which makes the 

purchase into a hazardous game, while it on the financial market is the opposite, the 
symmetric information, which makes the market into a haphazard game of lotto. 
 
 

 Insiders’ outside/Outsiders’ inside 
 

Does the existence of a “social product” really exclude the financial 
speculation from the sphere of games? We have seen that the chief prosecutor 
in charge of the Swedish insider trading investigations thinks so. Unlike the 
1800s writers, such as Crump (1874), who judged something on the basis of 
what the person actually does, the chief prosecutor judges what is what on the 
basis of how big the political interest for legal protection is. It seems to me, 
therefore, that the large legal protection interest of the financial markets is seen 
as some kind of guarantor that it is not gambling, whereas little political interest of 
legal protection means that a gambling kind of activity very well also can be 
gambling, however, political interest is not the same as “scientific basis”. 
Baudrillard’s two criteria for games were: 

 
 

• Total parity amongst the players within the space created by the Rule: 
this is the “level”. 

• Beyond the Rule, the foreclosing of the rest of the world: this is the 
barrier. 
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The game demands symmetric information “total parity amongst players” 
(according to the first criterion), the motivation behind the insider regulation is 
repeatedly mentioned as “equal access to information” for the sake of the public’s 
confidence in (the integrity of) the financial markets. This rule is not applied 
within any other market or branch, and since the existence of asymmetric 
information in general is not viewed as a major problem worthy of a special 
regulation, the insider regulation does not make sense from a traditional legal or 
economic perspective (cf. Hu and Noe 1997). The aim of creating parity among 
traders is what forecloses the financial markets from rest of the economic 
system where it is normally up to each individual to hunt for and acquire the 
information needed or wanted. However, would you participate in a game of 
lotto if you knew that somebody else before the drawing knew what the 
winning numbers were going to be? Or would you bet on a horse race after you 
have found out that some of the players have been granted the privilege to 
participate in the betting after the horses have crossed the finishing line? I don’t 
think so; a prohibition of asymmetric information makes no sense in an 
economic setting but makes perfect sense in a game of play, in a game of lotto.  

Within a game sphere, it is the game rule that decides upon not only the 
appropriate behaviour, but also on the limits and borders of the game; the rule 
is immanent within the game, it is therefore the rule that creates the whole game 
sphere. The insider regulation prohibits informed speculation, a prohibition 
which is meant to create trust among the general public. Since regulations are 
“a necessary guarantor of trust that encourages us to face the contradictions 
and uncertainties of market based society” (Burk 1988, p. 4), the insider 
regulation encourages the public that it is safe to participate. Thus, the insider 
regulation creates the “game” by legitimating the trading practice through the 
presence of the legislative authority and by giving an appearance that the 
trading conditions are fair.  

Moreover, the rule “equal access to information” contributes in making 
the stock market into a game sphere rather than an arena for long-term 
investments, since it via the prohibition to trade on unpublished (or not official) 
information creates “draws”. The result, the correct numbers (financial facts), 
are disclosed in official reports on a quarterly and annually basis. The first 
serious disclosure requirement was created via the New Deal regulation 
package during the 1930s, and as stated in the Securities Exchange Act, section 
2 (4) (1934), the official purpose was meant to curb the “excessive speculation” 
and to ensure that the business are run in a ethical way. However, the 
regulations were small “as to reproduce rather than replace market mechanisms of 
capital control” (Burk 1988, p. 34, my italics). In practice, those disclosure 
requirements create feelings of expectation and excitement which makes us 
want to speculate about what those financial facts are going to be. So, instead 
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of reducing the at the time existent so called “excessive speculation”, the regulations 
created new meanings and new platforms for new (and old) groups of investors 
which created new financial speculation (Burk 1988). In a classic “Foucauldian 
way”, the financial discourse produces and reproduces its own given ‘power 
relations’, which eventually opens up for new roads for that which was meant 
to be eliminated. The financial professionals (from a Foucauldian perspective: 
the psychoanalysts) and the public interprets undisclosed (repressed) financial 
facts, the disclosure (confession) is seen as the liberating moment, but the 
disclosure (confession) also creates new power relations for the desire to 
speculate to move within when the financial reports (confession) itself becomes 
the sensational experience. Foucault suggests that it is the “talk itself” that 
becomes the new historical form of the desire. The rules of disclosure and the act 
of “confession” that was meant to restrict bad practices (unethical business), in fact 
had the opposite effect in opening up for the very thing meant to be restricted, the 
opportunity for even more unethical practices due to the increasing amount of 
invested money and financial speculation.  

As we have seen throughout the book, the insider regulation as in “equal 
access to information” is more of an image than a real law; it concerns the 
perceived reality rather than the factual reality, as in perceived unfairness, rather than 
actual unfairness, perceived existence of insider trading rather than the actual existence 
of insider trading, the perception that illegal insider trading is hindered, rather 
than the actual hindrance of insider trading (remember that the investigators can 
look only under the street light) etc. The Game Rule divides the players into a 
superficial non-personal dualistic relationship: our official players are ‘insiders’ 
versus ‘outsiders’. The insiders and outsiders are the informed speculators versus 
the uninformed speculators and if we are going to attain one of the most important 
requirements of the game, “parity amongst the players”, we need a rule which 
prohibits the use of privileged information. These imaginative categories of 
players, “insiders” versus “outsiders”, has little or no connection to the reality 
and to any real meaning; there are no real victims and the prohibition no longer 
formally concerns any specific work categories, the insider prohibition formally 
concerns all or whoever trades on undisclosed information, but in the same time, 
in reality, as we have seen, hardly anybody (if we judge from the amount of 
prosecutions in relation to the amount of suspicious trade cf. Wesser 2001). 
However, to make the economic stock market into a speculative game demands 
more stimulation than a mere imaginative rule. It needs real players, so who are 
they? 

The now abolished “three month trading rule” concerned only corporate 
insiders, and prohibited them from selling securities held in their own 
corporation before three months had passed after a security had been 
purchased. This is in reality a prohibition of informed short-time speculation, 
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which tells us more about what this regulation. The rule concerned corporate 
insiders (via prohibition) and professional actors (via ethical branch 
recommendations and internal regulations) but not outsiders. Thus, there is a 
distinction that actually exists in reality, a distinction that matters, however the 
division is not the imaginative “insiders versus outsiders”, as Frii (1998) and many 
others believe, but insiders AND semi-insiders versus outsiders, there is this third 
“concealed” player which is downplayed officially and marginalized, but which 
in reality, is the real protection interest of the insider prohibition.   
 

 
The third market actor 

 
The insider regulation puts focus on insiders and outsiders and makes 

insiders into imaginative criminals and outsiders into the imaginative “victims 
to be protected” (although they are never allowed to appear in court). Frii is an 
example of a person who holds this world view; this idea of the states of things. 
He claims rightly so that “the core” of the insider regulation is the public trust, 
but mentions only the insider/outsider relationship: He points to the EEC 
directive 89/592/EEC, in which it is said that the insider regulation is meant to 
protect stock owners from insider trading (Frii 1998, p. 7), and says no more 
about the financial players than that: “The protection of outsiders from insiders is an 
important factor of upholding this trust” (Frii 1998, p. 1, my italics).263 However, in 
practice the “insider/outsider drama” with respect to the asymmetric 
information is not the real issue, the function of the insider regulation is 
primarily to protect the business of the third category: the market professionals, 
the middlemen, the professional group which is evaluating the corporations and 
is creating the secondary markets, in other words, is sustaining the financial system 
as such. It is for example said that: 

 
 
It is noticeable that the interest to be protected in some respects is reaching 
further than to traditional consumer protection, by which is meant, smaller 
actors. Unlawful insider trading affects, for example, rather the professional 
actors, who build their action on analysis of available information, than the 
traditional small savers that in most cases have inferior information anyway. By 
affecting the professionals in this way, the insider problem can have a negative 
effect on the functioning of the market and its efficiency that go well beyond the 
problem that small investors feel cheated and leaves the market (SOU 2002: 22, p. 
29, my translation and italics).264  

                                                 
263 ”Skyddet för outsiders mot insiders är en viktig faktor för upprättandet av detta förtroende.”  
264 “Noterbart är att skyddsintressena i vissa avseenden sträcker sig längre än till traditionellt 
konsumentskydd, i meningen skydd av mindre aktörer. Olovlig insiderhandel drabbar exempelvis 
snarare professionella aktörer som bygger sitt agerande på analys av tillgänglig information än 
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To use the words “that small investors feel cheated”, is in this context as 
good as to say that the investors are not really cheated by insider trading; that 
they only feel so. Thus, the protection interest is not really the small investors, 
but the professional actors. In practice, there is this “third” player: the semi-
insiders, the market professionals who are insiders in relation to the outsiders 
(the public), but outsiders in relation to the primary insiders; they are 
that which “the truth of either [insiders/outsiders] separately or both together 
fails to capture, which is neither and both of the two” (Caputo 1997, p. 84); the 
player who is in-between, and who in practice provides the arena for the game; 
“the market maker”. They are only semi or half insiders as they are less informed 
than the primary corporate insiders, but they are still the same insiders in relation 
to the public, as they mingle with the corporate insiders and thus are more 
informed than outsiders. 

Hasselström spent several months at English, American and Swedish 
financial broker houses, and reported that traders and brokers spent a lot of 
time hunting for officially unknown facts, as this is the only way of gaining 
what they call “added value” (Hasselström 2003, p. 69). Corporate insiders 
want to sell corporate shares to investors, and meet with their potential sales 
people (market professionals) at analyst meetings and other get-togethers, the 
market professionals go to these meetings in order to collect information that is 
“adding value” for their clients (Hasselström 2003, p. 79). Really useful market 
knowledge is “word-of-mouth” from sources that “know”, by which means 
people that are the actual original source, or are very close to the source of a 
certain piece of information (Hasselström 2003, p. 58). The common 
knowledge that all market actors do not have access to the same information is 
the main reason behind the activity of the market professionals (Hasselström 
2003; cf. Grossman and Stiglitz 1980). “In fact, information too widely shared 
is not seen as adding value” (Hasselström 2003, p. 93).  

Thus, in practice, the identified game rule—equal access to information—
contradict the major driving force behind the market activity, and it is of course 
not the real game rule after all. We follow signs only to the extent that they are 
part of our custom (Wittgenstein 1992/1953, p. 95). Chess becomes chess and 
exists as chess via its rules. What is the link between the meaning inherent in 
the phrase “Let us play chess!” and its rules? The link consists of the index of 
the game rules, the learning of those rules, and the daily practice of chess 
(Wittgenstein 1992/1953, p. 95). The insider trading ban is not financial market 
                                                                                                                                                  
traditionella småsparare, som i många fall ändå befinner sig i ett kunskaps- och informationsmässigt 
underläge. Genom att det därigenom kan påverka hur den professionalla handeln fungerar gör detta 
att insiderproblematiken kan få negativa återverkningar på marknadens funktionssätt och effektivitet 
som går långt utöver att småsparare känner sig lurade och lämnar marknaden” (SOU 2003:22, 
Framtida Finansiell syn, p. 29). 
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customs; remember that illegal spread of information should be seen as part of 
the corporate culture (cf. Wesser 2001; Sandeberg 2003). What does this mean? 

In practice, the corporate insiders must be outside the game sphere as they 
indeed do have and quite likely use their privileged information, and the same 
must be said for the semi-insiders since “there is a collective acceptance among 
financial markets actors of a certain amount of illegal and morally dubious behaviour that has 
to be covered up” (Hasselström 2003, p. 152, my italics). It is in fact not the 
cheater that threatens the game (Baudrillard 1990, p. 132; cf. Caillois 
2001/1958). A cheater does not ruin the game as long as he pretends to follow 
the rules, you do not to break the rules within the cycle of the game since 
breaking the rule is part of the game—think about how football players hoax falls 
in the penalty area in order to get a penalty. No, to ruin the game you have to 
leave the game.  

However, since the insiders and semi-insiders by using unequal 
information when trading on the market are “breaking” the authority’s rule 
“equal access to information”, they are playing another game and are moving 
both inside and outside the game that the authority has set up, the game that the 
outsiders are playing, while the outsiders at all times are inside that game, and in 
fact are the only ones that are actually playing that game. The outsiders are at 
any rate playing a different game than the insiders and the professional semi-
insiders (who lives on their ability to sell shares, and their trade for commission 
to the outsiders). The outsiders are playing the “equal access game”, while in 
practice, the official rule of the insider regulation, “equal access to information”, 
cannot be the immanent rule of the stock market after all. Since the rule “equal 
access to information” has been created by the authorities and not by the players 
themselves, and there in reality seems to be plenty of “cheating” on the stock 
market, we have to wonder if insider trading really is cheating, when it seems 
more likely that the real immanent game rule is “let the most shrewd and 
coolheaded and/or best informed mind win”. The idea of “equal access to 
information” is not much more than an image for the public, but by 
highlighting the in reality non-existent relationship between insiders and 
outsiders and by creating this fictitious dualistic drama, the insider regulation 
covers up its main or real mission: to protect the financial markets and financial 
businesses (cf. Bainbridge 2001).  

Thus, “perfect information” is not wanted because if so was the case, there 
would be no money, no “added value”, to make from chasing the not yet 
discovered information, and also nothing to speculate about. Moreover, the 
“symmetric information” is not wanted either because then the financial market, as 
opposed to the used car market, would be too risky—too much of a lottery. The 
model below shows three different scenarios concerning stock price movement 
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some days before and after the release of new information day 0.265 Question: 
Which picture illustrates an instable and volatile market and which shows slow, 
successive and stabile price movement, that which has always been desired by all 
classical economists through out time? 
 
 

a~Ö
MJV NM

^âíáÉéêáë=EmF

 a~Ö
MJV NM

^âíáÉéêáë=EmF

a~Ö
MJV NM

^âíáÉéêáë=EmF

Weak efficiency: 
Slow pick up of available 
information 
successive spread 
Asymmetric information 
(illiquid market) 

Semi-strong efficiency: 
delayed information: 
instant spread: 
symmetric information 
 

Strong efficiency: 
instant information: 
successive spread: 
asymmetric information 

 
 

The first picture shows a less liquid market, a market where new 
information is “impounded” very slowly into the stock price, a rather 
inefficient market, a market in which the “speed” with which new information 
reaches the market might be quite okay, but certainly not the “extent” which 
interested Fama (1970) and Keenan (2000); it is an example of what is called 
“weak efficiency” because the new information is not adjusting the stock price 
to its correct level instantly. The middle picture shows a market with a highly 
effective ban on insider trading, that which the legislation aims for and that 
which Keenan and many more desire: it shows a market where there is no 
information leakage before the official reports are published: a guaranteed 
“equal access to information”. In this kind of market, the information is not 
adjusted the instant it is “born in the real world”, but certainly the instant that it 
is “born in the financial market”. Here the extent of adjustment is prioritized over 
the instant adjustment in the informational efficiency ideal. The third scenario 
shows a market where insider information is leaking out on the market before 
the official confirmation (publication) so that the market price adjusts slowly 
and successively as more and more investors find out the new information; that 
which is considered to be highly unfair, and which of course indeed “is” rather 
“unfair”, however, that which is all the same closer to the reality.  

During an interview with a financial analyst, I was given the following 
information. Insider trading or the successive spread and adjustment of inside 

                                                 
265 This model is taken from my candidate thesis, however, the principle is common and the various 
illustrated efficiencies are well established (cf. De Ridder and Vinell 1991; Rundfelt 1989).  
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information (tipping), the third scenario, is not only wanted by the market 
actors, but is a must and a condition for the very existence of the stock market. 
How can that be? The reason is twofold: first of all because the unofficial 
information is valuable, it is what they trade on, and to get to that information 
first or before the majority creates the “only” ‘added value’ there is to earn in a 
short-time perspective, so the mere knowledge of the existence of secret inside 
information is that which, together with the rumours about that secret inside 
information, keeps the market actors and capital moving in a short-time 
perspective. But secondly, what is really interesting is that it is a must and 
condition that inside information is not released all at once. It is a must and a 
condition that there is a rather slow, successive and stable price adjustment via 
insider trading or information leakage, because if all information was released 
to all at once, like the legislator wishes, it would be too much of a lottery, and thus 
too risky to take positions involving thousands, millions of other peoples’ dollars—what if 
the professional investors/players are wrong? The market professionals are 
certainly not the haphazard kind of speculators Crump (1874) identified as one 
of the two kinds of speculating categories of players, they are the cool headed 
“risk minimizes” and they cannot afford to find themselves on the wrong side 
at the date of publication of the financial results. Notice in the middle picture 
above the gap between the price before the information release day 0 and the 
price after the information release, such a price gap generates too much 
instability, too volatile prices, too much risk, at one moment; it is a must that the 
news to a certain extent have already been “discounted by the market” by the 
time that the report finally arrives. If the market scenario really would be in 
accordance with the wish of the legislator and absolutely nothing leaks out 
before the quarterly reports—if it really was perfectly symmetric information, 
the professionals managing other peoples’ money would because of the risks 
involved, according to my source, not be able to take position, and if the 
market professionals, the market makers, do not take positions because the 
market has become too much of a lottery, there will be no market. Thus, it is on 
the financial markets, unlike other markets, not the asymmetric information, but 
the symmetric information that is likely to lead to “extinction”. 

However, the “strangest” thing is that the insider trading prohibition is 
designed to protect the financial system—and if any category of players—the 
market professionals, the very same group of people who, assuming what I have 
just said is true, would be extinct if the regulation really worked in practice. But of 
course there is never symmetric information in reality, it is a mere ideal, an image, 
meant to create trust and stimulate financial speculation.  

The importance of the third category, the market professionals is evident, 
many have pointed out that the ban benefits mainly the market professionals 
since they have superior information in relation to the outsiders (cf. Rundfelt 
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1989; Bainbridge 2001), but not many, if any, have taken up the aspect that it is 
the insider information/traders that keep them in business. On the contrary, it has 
been emphasised that the insider trading (the asymmetric information) might put 
the market professionals out of business (cf. Dye 1984; Leland 1992; Fishman and 
Hagerty 1992; Shin 1996; Hu and Noe 1997). The reasoning goes as follows: If 
ordinary investors stopped buying the advice of the market professionals 
because they could get valuable information in copying unhampered insider 
trading, the demand of the market professionals’ services might drop. This 
would lead to a decrease in the supply of financial services, which would put 
the “market makers” out of business. Fishman and Hagerty (1992) suggest that 
the consequences of this would be less informative and thus less correct stock prices 
and therefore also less efficient stock prices on the basis that there will be fewer 
qualified and educated analyses made of what company information today 
means for the future value of the stock.  

An “efficient” stock price was by Fama (1970) defined as a price which 
reflects all existing relevant information. The belief and analyses of the markets 
professionals have in these arguments been placed in the category of knowledge 
as opposed to belief and speculation, so the more “knowledgeable persons” 
that evaluate the future value of today’s facts/information, the more correct 
price today. The more “knowledgeable” people who watches the development 
of the firm; the better “qualified” expectations and prognosis about the future, 
and the more “efficiently” the firms are run, and the more efficiently run is our 
society. The gaze is here turned away from the speed in which the just “born” 
material information is impounded in stock prices, or in other words, from 
today’s “facts” assumed to be reflected in insiders’ trade, towards the activity of 
calculation and valuation of future possible prices. Thus, insider trading is 
wanted, desired and needed but there must not be too much of it, not so much that 
it outweighs the amount of investors, ruins the sport and the public confidence. 
What is to be protected by the insider regulation is the practice of financial 
speculation under the disguise of calculation, analysis and thereby valuation of 
securities.  

However, not even this rational and intellectual practice can place the 
financial speculation within the safe realm of being an undisputable fact and 
“necessary” economic activity as opposed to gambling. The chief prosecutor 
acknowledges that the financial speculation share characteristics with gambling 
and games in so far as luck plays just as a large part on stock market as in horse 
gambling and because of the impossibility to predict the outcome, which we 
remember was one of Caillois distinguishing game characters.  
 
 

346



 344

Another thing is, however, that luck often can play just as large part on the horse track 
as on the stock market. The so called analysts ability to predict the development have taken a 
few blows in recent years, that is, the ability to predict future stock prices is probably over 
rated. […] It is difficult for EBM to get unison answers from the analysts about what the 
real stock price should have been because when five says that it should have gone up, five 
others say that it should have gone down. 266 

 
 
Indeed, the most important efficiency criterion is that the market cannot 

be predicted and thus “beaten” except for by luck or by inside information 
(Malkiel 2003). Another thing which points towards the game rule is that the 
insider trading probation constantly attempts to go around the law. The 
purpose with the three months ban was according to the legal scholar Frii 
(1998) somewhat unclear; he speculated that it may have been an attempt of the 
legislator to go round the law. 

 
 
One way to avoid the problem of getting evidence is of course to smooth the 
progress of the prosecutor’s burden of proof. The Swedish legislation can be 
said to have done just that via the criminalization of short-time trade. In those 
cases when the prosecutor has troubles proving insider trading crime, he can 
instead prove that the defendant has broken the three months rule. By doing 
so, the prosecutor avoids having to prove that the circumstance was 
meant/believed/calculated to essentially affect the stock price (Frii 1998, p. 35, 
my translation). 
 
 
Frii believes that the three-months ban was a way to go round the law, I do 

not disagree, but want to add that the prohibition of all short-time informed 
speculation is done in order to open up for short-time uninformed public speculation. 
The prohibition to sell a security before three-month have passed from the date 
of the purchase, has now been replaced with a general prohibition for insiders 
to trade 30 days before the release of a report, whereas they before could buy at 
any time as long as they did not sell before three months, they now cannot 
trade at all. Another thing which places the financial markets within the realm 
of game is that the financial risks/chances are man made, and not natural, due to 
the corporate and governmental secrecy about financial facts.  

                                                 
266 ”En annan sak är emellertid att turen i många fall kan spela lika stor roll på hästkapplöpningen 
som i börshandeln. S k analytikers förmåga att förutspå utvecklingen har dessutom under de senaste 
åren också fått sig en ordentlig ”törn” – mao möjligheten att analysera fram kursutvecklingen är nog 
tämligen överdriven. [...] EBM kan ha svårt att få enhetliga svar från analytiker om vad den egentliga 
kursen borde ha varit för fem svarar att den borde ha gått upp, medan fem andra svarar att den borde 
ha gått ned.”  
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The difference is that chance in the game is man-made. In life chance is beyond 
control. […] The game thus converts surprise into expectation. It preserves 
[…] an uncertainty that can be measured. The game of chance samples 
uncertainty, encloses it within an hour-glass, and creates laboratory conditions 
in which uncertainty can be taken in hand. In short it formalizes chance. (Bates 
1999, p. 6) 
 
 
It is no work of nature that we do not work with each other rather than 

against each other, and therefore need to keep secrets from each other, and even 
make laws that strive to keep things secret. We have also chosen to create these 
liquid secondary financial markets. The stock market is a good way of 
encouraging growth and making our competing companies grow into 
international conglomerates.  

Whereas the law concerns the irreversible continuity of real life, the game 
concerns cycles, the recurrence of conventional procedures. The game has its 
own finite form or line, with which resists the infinity of analytic space, and to 
reinvent a rule is to resist the linear infinitude of analytic space in order to 
recover a reversible space. For a rule has its own revolution: 

 
 
The convection towards a central point and the cycle’s reversion (this is how 
rituals function within a cyclical world), independent of every logic of cause 
and effect, origin and end. This marks the end of the centrifugal dimension: the 
sudden, intensive gravitation of space and abolition of time, which implodes in 
a flash to become so dense that it escapes the traditional laws of physics – its 
entire course spiralling inwards toward the center where the density is greatest 
(Baudrillard 1990, p. 134-135). 

 
 

The cyclic and recurring procedure is the recurring stock price boom and the 
subsequent crash, in which the outsiders loose their money “for the sake of the 
creation of new technology”; that which is usually placed on the plus side, 
despite of the unforeseeable crashes. Remember that it is not the cheater that 
ruins the game, as long as he pretends to respect the rules. The cheater does not 
discuss the rules either, and the insider trading problem has never been discussed 
or driven by the corporations and their officers. Remember that the game is 
ruined only by those who refuse to play it (Caillois 1958/2001).  
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The system risk: refusal to play 
 

The systemic risk is said to be the risk for market failures and that these 
possible market failures will damage the financial system to such an extent as to 
jeopardize the wider economic system. This is also, according to our economist 
Jonas Niemeyer, the only acceptable motive for special supervision and regulation 
of the financial markets (FI, 2001: 8, pp. 17). The financial system risks are “all 
based on market failures” and concerns ‘clearing’, ‘settlement’ procedures ‘market 
liquidity’ and ‘externalities’. According to the economic textbook, market failure 
includes scenarios when the market “fails in its role of producing economic 
efficiency” (Stiglitz 1993, p. 177). This can be anything, such as monopolies or 
oligopolies. “Market failure” means that prices fail to provide the proper signals 
to consumers and producers, for example “when consumers lack information 
about the quality or nature of a product, and therefore cannot make utility-
maximizing purchasing decisions” (Pindyck and Rubinfeld 1998, p. 296). 
“Asymmetric information” (ibid, p. 620, cf. Akerlof 1970) and “principal-agent 
problems” (ibid p. 632), involves market power problems which can result in 
market failure (Niemeyer FI 2001: 8, p. 12).  

Externalities or “public goods” are usually viewed as an effect of the short 
coming of markets, as “market failure” (cf. Niemeyer FI 2001: 8). Externalities 
are that which is “common property” or “common destruction” impossible to 
pinpoint to one specific individual transaction. The textbook gives us several 
examples: “Someone who litters, a driver whose car emits pollution, a child 
who leaves a mess behind after he finishes playing, a person who smokes a 
cigarette in a crowded room, all create externalities” (Ibid). Examples of positive 
externalities or ‘public goods’ are infrastructure such as bus transports and 
research, and the gift, which from the perspective of economic theory is seen as 
‘market failures’ too. This is because every effect that escapes the framing of a 
tangible (concrete) financial transaction is in economics seen as market failure: 

 
 
These are present whenever an individual or a firm can take action that directly 
affects others and for which it neither pays nor is paid compensation (Stiglitz 
1993, p. 179). 

 
 
However, the financial system risks and market failures are different from 

these classic text book examples. The financial “market failure” is not necessarily 
when “prices fail to provide the proper signals”, when “consumers lack 
information” and therefore “cannot make a utility-maximizing decision”, which 
is the case in the seemingly unforeseeable stock market booms and crashes. 
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Stock market crashes are seen as “market failure” only if the individual losses 
affect the aggregated level of consumption and investments negatively; in fact, it is 
market failure only “when important parts of the financial sector break down” 
(FI 2000: 6, p. 4-5). A financial breakdown is linked to the problem of 
decreased supply of risk capital and a decline in liquidity which may have the 
effect of higher capital costs (FI 2002: 7; FI 1998: 5). “Any continuing sharp 
decline in market capitalisation may affect the financial companies and have 
macroeconomic effects, for example by having impact on household 
expectations, consumption and savings” (FI 2000: 5, p. 5) which in the end may 
lead to depression and unemployment (Nilsson 1994). 

Thus, the “insider problem can have a negative effect on the functioning of the 
market and its efficiency that go well beyond the problem that small investors feel 
cheated and leave the market” (SOU 2002: 22, p. 29). The system risks include 
scenarios “heard behaviour” (FI 2001: 3, p. 14). In the case of a financial crisis 
there is a high risk that everybody sells, this might result in a domino effect that 
leads the market to a break down which would affect the banking system 
negatively and jeopardize the payment system and the economic activity in 
general. So, just like the interest to be protected from insider trading is not really 
the individual losses from insider trading, (implicit in the words “feel cheated” 
meaning “small investors are not really cheated, they only feel cheated”), the 
individual losses in stock market crashes are not seen as a “market failure”. The 
“market failure” “system risk” is reduced participation rate; that the market 
professionals are put out of business and that the outsiders as a group leaves 
the market: reduced “demand and supply”; meaning that there will be no play. 

The most unique characteristic of the financial markets is their externalities, 
that is to say the existence of strong external effects (Bonde SOU 2003: 22, p. 25). 
In a way, the financial market is just like the number zero (Rotman 1987), a 
service sector as such, a branch among other branches, inside the economic 
system (of branches), in the same time as it is outside (the system of branches) in 
its infrastructural role of stimulating capital relations and exchange in and over 
the borders of all branches and countries. And the most important assignment 
is those externalities, its “extra” function as infrastructure for stimulating exchange 
and new capital relations, stimulate the economy and economic growth. Indeed, 
the way the financial markets are promoted in the Swedish authority’s texts 
(SOU, FI, Prop) they come across as if they are nothing but their good 
externalities, their positive external effects.  

The strong external effects means that the nationally deregulated and 
internationally integrated financial trade not only have positive externalities in 
the form of enhancing ‘prosperity’, ‘efficient production’ and ‘rational capital 
allocations’, in the rest of the economy, but also makes the economic system 
more vulnerable to stock market crashes. Thus, when the volume and speed in 
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the form of complex cross-border transactions increases so, it seems, does the 
risks. “These kinds of problems do not occur at any other sector of production 
in the society” (FI 2001: 6, p. 11). 

What is interesting, is that the economic text book usually view the 
existence of externalities as market failures, as something to get rid of, since 
“these are present whenever an individual or a firm can take action that directly 
affects others and for which it neither pays nor is paid compensation” (Stiglitz 
1993, p. 179). The government should for efficiency reasons focus on defining 
property rights, rather than on enhancing market activity, because “well-defined property 
rights eliminate failures by reducing externality problems” (Coarse (1960) quoted in 
Niemeyer FI 2001: p. 12). So, if the “identity” of the financial markets is mainly 
their externalities, their non-definable social product, as they are quite 
enthusiastically pictured in the authority’s texts, they are also mainly “market 
failures”. And if something is its external (economic) effects, surely these 
effects are better understood as internal effects; effects at the heart of the financial 
markets, internalities rather than externalities? 

Moreover, if something is its external effects, external to the economy, surly 
it must be something else? If the financial markets, are not mainly its immediate and 
identifiable transactions, in our case, one person/company gaining at the cost 
of another person, the speculative zero-sum game, but rather, its external social 
product—from the perspective of economics—a gift, it is also that which places 
the financial markets outside the traditional economic theory. Von Neumann 
and Morgenstern (1953) removed the imagined economic “social product” 
from their mathematical models to “better describe” the economy; the result is 
a game. How shall it be? It is confusing because we have previously heard that, 
in reality, it is the economy that has a “social product” whereas the game is a mere 
“zero-sum game” between two participants.  

The financial markets of financial instruments are indeed, as Llewellyn so 
energetically tried to show, quite different from the rest of the more tangible 
product and service markets; indeed they are very different from Akerlof’s (1970) 
automobile markets so often used to describe economic behaviour and 
phenomena. The image that economic activities as such have an inborn “social 
product”, originates from the classical economists, such as Adam Smith and his 
idea of the friendly society, and from the belief that friendly economic activities 
are good for the society as they keep people from fighting, makes them 
civilized. In order to buy and sell you have to remain friends with your business 
partners or else they will trade elsewhere (cf. Hirschman 1997/1977; Guillet de 
Monthoux 1989). Thus, the “social product” of economic activities as such is 
believed to be national stability, peace and wealth. However, the financial 
markets cannot be properly understood with the help of traditional economic 
theories because those theories originated in another time and with the 
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problem of mass production of products at hand, where all effects outside of 
that which can be captured in the transaction between one identifiable buyer and 
one identifiable seller (of physical products) as a first rule, is an economic 
failure.  

Moreover, the financial “market efficiency” aspects concern a stability that 
is built upon the use of highly instable financial instruments. This means lively, 
liquid and instable markets with instable prices, rather than a “market efficiency” 
built on rational and correct stock prices, a market which, in a rational economic 
world, would not be volatile but stable, since there would be no trade activity 
unless upon the arrival of new facts (Shiller 1980; Statman 1999; Thaler 1999); a 
guaranteed “boom free” stock market (stock market booms are for that matter 
seen as anomalies within financial theory).  

With the immaterials representing the main part of the economic 
transactions (GNP), we have play under the reign and laws of the economic 
profit (Huizinga 2004/1938, p. 241; cf. Bay 1998). When money enters into the 
exchange, things drop the closely monitored contact with nature (controlled by 
physical needs); economic practices become more unpredictable which 
increases the instability. When money is the only thing exchanged, there is 
nothing physical (needs or products) sustaining the stability of the moderate 
economic equilibrium. Monetary markets (M-M) are instable almost per 
definition, the capital must never rest, we have productive stock market booms 
and crashes, indeed contrary to what the advancement of the capitalistic 
economy was meant to achieve; it is so to say, an unintended effect (Hirschman 
1997/1977; Guillet de Monthoux 1992).  

Our economic system and consumption is no longer merely a means for 
avoiding starvation but a symbolic form of life style and a means not only for 
repressing “unwanted” desires but also for expressing identities and canalising 
“unwanted” desires (Baudrillard 2001; Corrigan 1997; Hirschman 1997/1977). 
The financial markets are expanding and the previous restrictive attitude 
towards gambling activities has softened. A game can be both an amateurish 
play for fun and professional work for livelihood, including enormous amounts of 
money. The experience industry (i.e. Disneyland and the like) is soaring. It is no 
mere co-incidence that the upcoming internet gambling industry is recruiting 
financial traders.267  

Despite of, or perhaps rather, because of these tendencies, the classic 
utilitarian economic theories underlying financial and national economics are 
more influential than ever in describing and deciding and therefore also in 
creating our world view. The financial instruments are often compared with, 

                                                 
267 “Stock brokers are highly valued at the poker table” (Aktiemäklare står högt i kurs vid 
pokerborden), article in the daily Swedish paper SVD, 2004-11-07.  
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called and understood as “products”. The theories of the classical economists 
concerned physical products made out of the resources of the nature, not even 
services were acceptable “products”. Services were not called “social products” 
but “unproductive” since they produced no physical thing, no-thing (Guillet de 
Monthoux 1989). What I am trying to get at is this: if the output of the 
financial markets is not much more than but its external effects; the “social 
product”, the public good, surely the financial instruments cannot be “products” 
or “commodities” and surely they cannot be properly understood by theories 
that originally treated the problems of producing products and selling 
commodities?  

A commodity is by mathematical economist Gerard Debreu defined as “a 
good or service completely specified physically, temporally, and spatially” 
(Debreu, Theory of Value, p. 2, quoted by Brockway 2001, p. 339). These are 
characteristics that are the opposite of externalities. Debreu does, according to 
Brockway, not define the commodity as such but leaves us with a synonym 
(good or service) and examples of various products. That which can be 
established is that his definition enables us to distinguish one commodity from 
another. For our purpose it suffices to know that a commodity is that which can 
be “completely specified physically, temporally and spatially”. An ‘external effect’ cannot 
be specified physically, temporally and spatially; externalities is defined by the 
opposite; that it cannot be divided, separated and specified enough to pinpoint 
who is to be paid for what or who is to pay for it.  

The confusion may be partly due to the existence of immaterial 
“products” as in the markets for various services. When comparing the 
financial markets with for example the market for legal counselling, the 
‘product’ of the legal service is the advice which is equivalent with the financial 
advice, but when it comes to the financial markets, there is yet another level of 
abstraction, that of the movement of the financial instrument, movement of 
money as such, that which creates the financial output, the never ending 
productive speculation, which is not an output equivalent to that of for 
example a legal service, as the output of the legal service is not to be the 
“transmission machine”, the engine of other markets external to itself. By failing 
to notice this, the economic and legal theorists are missing that the externalities 
cannot be accurately described, which means that it is always open to 
ambiguities. 

 
 
The notion of externalities is essential in economic theory because it enables us 
to emphasize one of the possible shortcomings of the market, one of the limits 
of its effectiveness. Without this framing the states of the world cannot be 
described and listed and, consequently, the effects of the different conceivable 
actions cannot be anticipated (Callon 1998, p. 17). 
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The ambiguity of the financial “market efficiency” concept can be 
summoned as the following: The financial efficiency concept contains two 
fundamentally opposite efficiencies, expressed in the need for a certain amount 
of (a) symmetric information which has to do with trust and a desired participation 
rate, symbolized by liquidity efficiency, and (b) a certain amount of perfect 
information, symbolized by informational efficiency. That these are opposites is no 
news: “Several models imply that allowing insider trading of a firm’s stock 
would reduce its liquidity but improve the informational efficiency of its price” (Hu and 
Noe 1997, p. 41). To pursue  and highlight the first kind of efficiency 
represents a prioritizing of (a) high demand and supply  attained via outsiders’ and 
market professionals’ speculation and demand of market professionals analyses, 
and the second (b) the information content in insiders’ trading or tipping. In this 
way, there are two opposite equally “true” efficiencies within the effect of the 
insider trading on market efficiency: 
 
 

• A higher grade of inside information (facts) incorporated in the stock price 
“reduces” the risk of owning a stock and thus the “risk premium” that investors are 
assumed to request for investing in the riskier stocks instead of, for example, safe 
governmental bonds. Thus, insiders’ informed trade leads to lower cost of capital for 
the company which is regarded to be efficient. 

 
• But if the effect of inside information leakage, that is to say, of the asymmetric 

information, leads to a lower participation rate and thus to less liquid markets, the 
investors are believed demand compensation, a liquidity discount, which would 
“increase” the capital costs and thus reduce the efficiency. 

 
 

In this way, insider trading both increase and decrease market efficiency, 
while it is both wanted and unwanted. It is needed although not too much of it 
so that the investors will flee to other kind of markets. Fama’s original proposal 
about “all” and “fully” should have been the other way around: an efficient 
financial market is a market where all available information is not costlessly 
available to all market participants, and all do not agree on the implication of 
current information for the current price and distributions of future prices on 
each security. This is both the “sufficient” and the “necessary”, and even “the 
whole point” of securities markets, as seen today. The analysis of the 
“ontology” of the share can be summoned in the following table: 
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Information Efficiency/asymmetric information AND Liquidity/Turn over 
efficiency/symmetric information AND Random Walk 
 

 Information 
efficiency/asymmetric 

information 

Liquidity 
efficiency/symmetric 

information 

Random Walk 

Kind of 
desired 

efficiency 

Stock price efficiency Turn over efficiency Given stock prices  
Price takers 

The efficiency 
concerns 

Correct stock price The market liquidity Impossibility to earn 
abnormal returns 

Based on Information about the 
company 

Demand and supply Independent price series

Higher 
efficiency 
based on 

More information, less 
risk 

Many buyers and sellers Many buyers and sellers

Which is 
reached 
through 

Information about the 
company 

Transactions, Trade Transactions, Trade 

Effect on the 
company 

Lower capital cost – 
higher profit, more 

investments. 

High demand on stocks 
– good supply of risk 

capital, lower capital cost, 
more investments 

High demand on stocks 
– good supply of risk 

capital, lower capital cost, 
more investments 

Corresponds to 
Theory 

Capital market theory – 
the hypothesis about the 

efficient market 

”The theory of good 
access to risk capital” 

The perfect market 

Overall effect 1 Trade based on 
Information – knowledge

Trade based on 
Speculation – belief 

Trade based on 
Speculation- belief 

2 “Decreased risks” “Increased risks” Risks 
3 “Needs” “Desires” Needs/Desires 
4 “Work” “Gambling” “Lotto” 

 
 

The seemingly concrete issue of “fairness”, implicit in the ambition to 
reduce the amount of asymmetric information, and thus the investor injury has 
more to do with an abstract “trust” or “confidence” for the sake of an active 
and liquid market than with any real fairness. Many buyers and sellers means 
‘competition’ and ‘high liquidity’ so if the prohibition of unlawful insider 
trading can ‘prevent’ and/or ‘eliminate’ the public distrust towards the financial 
market, the insider prohibition becomes not only that which is ‘fair’ and ‘moral’ 
but also the alternative that is the most ‘efficient’. Thus, the initial perceived 
dualistic view which created a distinction between a “fairness/regulation” and 
an “efficient market” and placed the one opposite and above the other, like 
Plato’s ideal and heavenly forms opposed to the real world, and Descartes ideal 
mind opposed to the body or matter, has collapsed into one, into a duality, a 
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double phenomenon. Instead of the previous dualism, we get the double 
regulation/economic efficiency, where efficiency means both information AND 
speculation, AND facts and belief AND asymmetric and symmetric information. We 
need a better theory of the functioning and existence of the financial markets, a 
theory that can handle the ambiguities inherent in the financial markets and 
revealed by the insider trading prohibition.  

 
To sum up this final chapter: Uncertainty and inside information are the 

foundations and the most essential factors of the stock market, no uncertainty 
no speculation, no inside information means no market. The inside information 
must be spread slowly and successively on the market via insider trading or 
tipping, because if no information slips out before the official disclosure, it will 
be too risky for the market professionals to take position: it will be too much 
volatility, too much of a lottery. However, there must not be too much insider 
trading, partly because the confidence that there are reasonable “chances of 
winning” must not be ruined. It is also the secrecy involved in the prohibition 
of the use of inside information which creates the excitement around the 
publication dates. So, from the perspective that we really want a speculative 
financial market, inside information is the “good” while no inside information is 
the “evil”, and therefore, if you find insider trading immoral, so is the whole 
financial market/system/sector. 

The view that the insider regulation concerns the non-existent corporate 
insider versus public outsider relationship collapses into a third category as this 
distinction turns out to be a “smoke screen” hiding the more realistic mission 
of the insider regulation: to protect the semi-insiders, the “intermediary 
middlemen” (Guillet de Monthoux 1989), the financial branch and the market 
professionals.  

The distinction between that which is ‘fair’ and that which is ‘efficient’ is 
therefore resolved into the more downplayed singular political ambition and 
strategy to, via the third actor, the “market makers”, sustain a strong platform 
and infrastructure for the circulation and movement of risk capital. As Hardt and 
Negro (2001) have said, the New Deal regulation created a symbiosis between 
the state and the capital, the “insider trading prohibition appears to be 
supported and driven in large part by market professionals, a cohesive and 
politically powerful interest group” (Bainbridge 2001, p. 72). Before the 
speculative platform was created, the bad reputation of financial markets and 
speculation had to be washed away, one contributing factor was the 
transformation of the notion of “irrational speculation” into a “rational” use of 
information and trade.  All this was made so as to stimulate financial speculation, rather 
than a fair society, which requires that we make the financial market into a game 
of play.  
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That which is wanted is “equal access to information” or “symmetric 
information” which is a game characteristic. When it comes to physical 
markets, it is the asymmetric information which makes the purchase of a used car 
into a hazardous game, however, on the financial market, it is the opposite, the 
symmetric information, which makes the market into a haphazard game of lotto. 
The Game Rule concerns cycles; the recurrence of conventional procedures, just 
like the recurring stock market bubbles and subsequent crashes, while the law is 
based on an irreversible continuity,  and the endless, reversible cycle of the Rule 
is opposed to the linear, finalized progression of the Law (Caillois 1958/200; 
Baudrillard 1990). 

Regulations are aimed at creating trust. Trust is repeatedly mentioned as the 
main motive for the insider regulation, it is meant to create confidence in the 
integrity and functioning of the financial markets. ‘Confidence’ and/or ‘trust’ is 
something which society would never function without; it is the glue, the silent 
and invisible institution of society (Kristensson Uggla 2001, pp. 395). However, 
trust is a complex matter. We usually fail to notice it until it is gone and we 
cannot create it by talking about it. Trust is something which is built while we 
are talking about and doing something else. In fact, too much talk about creating 
confidence may make us wonder whether we should have any trust at all, and 
this may actually cause distrust (Kristensson Uggla 2002, p. 398). Economists are 
especially sceptical; they come from a long tradition of distrust of governmental 
interference and regulations of trade and markets (Guillet de Monthoux 1989). 

Niemeyer, for example, points out that ‘trust’ or ‘confidence’ can be a 
dangerous concept (FI 2001: 8). It can be used wrongly to create extensive but 
from the perspective of cost efficiency, unmotivated regulations, and it may 
create a false confidence. Regulations may not only be inefficient in producing 
the desired effect but may also “have the undesired effect of creating a false 
appearance of dealing with the problem”. Enforceability is an important part, and 
sometimes “the difficulty in enforcing the regulation may make it useless” 
(ibid). The increasing amount of public investments in securities makes insider 
trading more profitable, and when national trade via deregulations becomes 
international “there are ample opportunities for insiders to trade through 
foreign brokers and thereby escape any disclosure requirement on the domestic 
market” (Niemeyer FI 2001: 8, p. 37). This means that the financial regulation 
contributes in creating that which it is said to reduce, unfair trade and 
inequality. “Current economic and political obsession with continually rising 
stock market indicators similarly obscures the fact that environmental 
degradation, increased economic inequality, and the spread of disease and 
disaster may all contribute to a rising stock market” (De Goede 2001, p. 163).  

In this case, the main real effects of the regulation are to increase public 
confidence by creating the appearance that the regulation is dealing with the 
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problem (ibid). It has also been pointed out that it is often difficult for weak 
and diffuse groups such as ‘consumers’ and ‘retail investors’ to influence 
regulation policies, while strong interest groups are more likely to affect the 
solution for specific regulations such as securities regulations (Niemeyer FI 
2001: 8, p. 36). Not only may regulations be the product of self-preserving 
authorities or branches, but they may also be the very cause of the market 
failure and create worse economic problems, such as “new moral hazard 
problems” (Niemeyer 2001, p. 35).268Regulations are therefore for a 
contemporary economist like Niemeyer mainly, or even only, justifiable when 
there are substantial risks for market failures. “Market failure” can be many things, 
usually inefficiencies such as monopoly. The problem with asymmetric information 
on the financial markets is that it is believed to affect the financial market 
negatively by scaring away the public and therefore reduce the participation 
rate, and that negative effect on the financial market might somehow affect all 
other markets negatively, as well as the whole economy. However, having said 
that, since markets and the economy is assumed to be based on physical needs 
and the natural and given randomness of life, not even ‘market failure’ is a 
sufficient enough reason for regulation, says an “utilitarian” economist like 
Niemeyer.  

While there among economists flourish an attitude that “time will tell” 
(McGoun 2004a) and that “time may [and will] solve all problems” (Niemeyer 
FI 2001: 8, p. 38); an example of how the arbitrariness and chance of life is 
accepted, the authorities probably do what they can to create fairness or a moral 
society, although perhaps not as much as the do to create the desired financial 
“game of play” under the spell of “symmetric information” and “trust”.  
 

                                                 
268 ‘Moral hazard’ is the modern economic term for the scenario when individuals because of a safe 
regulation become less careful and take excessive risks, that is, when actions become contra 
productive, and the regulation creates more problems than it solves.  

358



 356

Conclusions 
 
 
 
 
 
 
 
 
The obscure origins of the insider trading ban have in this book been 

shown to be highly linked to the expansion of the financial markets and the 
political strategy of stimulating financial speculation. This means that the 
concrete law regulating disputes between real individuals in the form of the 
insider regulation has become more like an abstract idea, and that there has 
been some kind of displacement of law, away from the body, and from the 
relationships between real people, away from morality and from ethics, an 
abstraction towards a play with signs, a game rule.  

The effectiveness of the insider regulation has been highly questioned. 
The interviews with the Swedish insider trading investigators confirmed that 
the investigators can find only the illegal insider trading that is conducted in the 
“limelight” of the official insider trading list or “under the street lamp”. 
Presuming that illegal insider trading exists, much of the assumed illegal 
financial trading, tipping for example, is thus out of reach, residing somewhere in 
the darkness far from the “street lamp light”. In fact, it is only “the clumsy lot” 
that gets caught. However, a criminalization of insiders’ trade can be motivated 
regardless of the actual efficiency in catching suspected insider traders. This 
depends on which “efficiency” is measured and how. The efficiency should not 
be measured only on the basis of official statistics, on basis of the amount of 
caught insider traders or closed insider trading investigations, because it is the 
symbolic value of the insider regulations that matters.  

The “symbolic value” is believed to create norms and social orders 
affecting the reality, however, the “symbolic value” is by the legal scholars (who 
have taken an interest in the insider regulation) seen as the extra value, the 
residual offspring from the supposed main issue and value of actually catching 
insiders, which concerns the concrete “efficiency” of the insider regulation. This, 
while in the case of the insider regulation, it is the other way around; it is the 
symbolic value as such that matter and the actual efficiency that is the “bonus”, 
the “residual”. In other words, what is at stake is the symbolic image, rather than 
the actual actions, an indirect possible/probable perception of “unfairness” rather 
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than a direct personal injury, and it is therefore mainly the possible distrust that is 
to be eliminated and not necessarily the asymmetric information as such.269 
This means that the concepts ‘fairness’, ‘injury’, ‘equal opportunities’, 
‘symmetric information’ associated with the insider regulation, are likely to be 
mostly mental pictures confined to our minds, fictions in our minds with no 
significant link to- or bearing on reality other than that they may provide the 
public with a confidence in the way in which these markets function, and thus 
increase the financial speculation. However, I do not claim that insider trading is 
not hindered by the insider regulation, that insider trading is not unfair, or that 
insider trading do not exist, I merely say that the actual existence, and the actual 
reality is of less importance that the perception and image of the reality. 

Economic regulations are productive rather than restrictive, aimed at 
sustaining and liven up markets in which new products and new jobs are created; 
aimed at creating “new effects”. And since the factual existent reality is less 
important than the perception, suspicion and possibility, the insider regulation 
must be intended to create a future reality not already here rather than to restrict 
the reality that is already here. Since the authorities in order to save the 
confidence in the financial markets are interested in pursuing insider crimes 
foremost in the eyes of the public, and since the protection of the financial 
system is put before the protection of the individual, the confidence may not be 
justified, especially since the international environment and cross-border trade, 
the result of the deregulation and internationalization, provides ample 
opportunities for informed traders to both manipulate and engage in non-
manipulative insider trading. Thus, the insider trading ban is meant to stimulate 
financial speculation, a growing financial sector, rather than a fair and ethical 
society. Moreover, the insider/outsider drama is a “smoke screen” which 
conceals the real protection interest: the third category of players, the semi-insiders, 
the market makers; the professional actors who are sustaining our “mercantile 
game”.  

“Symmetric information” or “equal access to information” is highly 
desired on the market for used cars, this in order to make the purchase into less 
of a lottery. However, while it is highly desired on the material used car market 
in order to reduce the risk of buying a used car; it is quite likely not desired by the 
professional actors on the financial markets, since symmetric information 
would not make the purchase of a share into less of a lottery; it would contrary 
to the markets of physical products, make the immaterial financial markets into 
                                                 
269 ”Det främsta skälet för att införa ett förbud mot insiderhandel är enligt motiven en önskan att 
undanröja eller förebygga misstro mot marknaden” (SOU 1989: 72, part two, p. 174).  ”Enligt 
gällande lagstiftning skall en domstol inte döma till ansvar för insiderbrott i de fall som kan antas 
sakna betydelse för allmänhetens förtroende eller annars är ringa” (Ds 2000: 4, p. 4).  
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a lottery. Imperfect or asymmetric information is both the origin and the very 
condition of the existence of the financial markets, or else there would be 
nothing to profit on, or speculate about.  

“Equal access to information” or “symmetric information” does not exist 
in the real world; and is not a trait of our competitive economy, but of games 
apart from the real world. So, in reality, the ambition to legally create “equal 
access to information” (symmetric information) is what sets the level in a game 
detached from reality and also that which places the activity outside real life; that 
which creates the game. To make the financial markets into liquid and volatile 
public affairs “games” rather than passive markets for long-term investments 
means that the risks involved in the financial speculation are created by the 
human hand and the economic system itself rather than by nature.  

The value of financial speculation have been reversed and transformed. 
The previous “irrational gambling speculation” has by the hand of the 
authorities and the professional branch been made into a “rational use of 
information” and “trade”. Since the important transformation of concepts is 
neither acknowledged nor discussed in economic theory, the assumed rational 
and independent detached purely intellectual grounds of knowledge as origin 
and foundation of thought must be refuted on the grounds that there is always a 
personal dimension involved in the form of personal values, which makes us see 
what we want to see rather than what is, for example, see fraud where there is 
no fraud since there are no victims, and which makes us “think away” (repress) 
the existence of inside information on the market, and claim that fundamental 
values exists, while pretending that stock exchange bubbles do not exist. This 
places desire rather than a rational calculative cognitive mind as the fundamental 
ground of both thought and action, and makes the rational explanation into 
after constructs, rather than objective knowledge of what is there in front of our 
noses, independent of us, like a fruit tree.  

Since there are many interests who do not want the financial markets to be 
associated with games of play, there simply “cannot be” such a thing as an 
infinite desire driven stock exchange game consisting of repeated stock 
exchange bubbles, only long-term or infinite (multiple) equilibriums. However, 
that which is doubtful is the objective existence of “long-term” (infinite) 
equilibriums when it is the highly liquid financial trade, rather than passive 
long-term investment, that is the dominating activity on the financial markets here 
and now, in the “short time” interval; when stock prices seems to be 
unpredictable and financial speculation simply seems to be “nothing better than 
pitch toss in disguise”.  

But does all this mean that the stock exchange market really is a game? 
Not necessarily, and perhaps not only, but it means that today’s powerful 
authorities are attempting to make the financial markets into a lotto-like game. 
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Financial speculation is becoming very much part of the ordinary world, perhaps 
already is, due to the new pension funds. So, the question is not whether or not 
financial speculation is a game, something that is “out of the ordinary”, but 
rather, why are we making our economy into a game?  
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Appendix (1): Questions sent to Ekobrottsmyndigheten 
 
 
Forskningsproblematik 
 
Forskningsprojektet går under arbetsnamnet ”Insiders outside/Outsiders 
inside”, där arbetsnamnet är ämnat att antyda avhandlingens 
forskningsproblematik, vilken kort sagt är följande: 
 
Syftet med insiderregleringen sägs vara att upprätthålla förtroendet för 
aktiemarknaden. Lagen sammankopplas med begrepp som rättvisa, förtroende, 
stabilitet, och effektivitet, samtidigt som den framställs vara reaktiv, dvs. 
framställs vara ett svar på den ökade finansiella handeln i slutet av förra 
århundradet (Löfmarck 1988), samt på befintligt marknadsmissbruk och 
omoral. 
 
Historien har emellertid visat att regleringar inte alltid får de önskade 
effekterna, att vi tvärtom genom att reglera verkar framkalla just precis det vi 
försökt att stävja. Vad kommer egentligen först? Hönan eller ägget? 
Avhandlingens huvudtes är att insiderregleringen också producerar det den 
syftar till att eliminera, dvs. marknadsmissbruk överspekulation och därmed 
instabilitet. För att förklara hur detta är möjligt prövar jag i mitt 
forskningsprojekt om denna reglering, snarare än att förstås som en moralisk 
lag i traditionell mening, bättre kan förstås som en spelregel. 
 
Spelets sfär kan sägas uppstå i de återkommande börsbubblorna när, samt i och 
med, att allmänheten lockas av att spekulera på börsen. Spelregeln är ”jämlik 
tillgång till information”, vilket är vad insiderförbudet syftar till. Om det är så 
att aktiemarknaden blir ett spel i och med att allmänheten lockas in i 
spelet/spekulationen; bland annat på grund av det förtroende insiderlagen ger 
gällande att alla har jämlik tillgång till information, skulle man kunna säga att 
statsmakten försökt införa en spelregel snarare än en lag och att denna spelregel 
producerar spekulation och synnerligen gynnsamma förutsättningar för 
”tvivelaktiga affärer”, exempelvis lönsam insiderhandel. 
 
När spelets sfär uppstår skulle man också kunna säga att det enbart är 
allmänheten som faktiskt spelar, i alla fall att allmänheten spelar ett annat spel, 
medan de som har mer information; insiders och kvasiinsiders befinner sig 
utanför spelet eftersom de inte behöver spela (spekulera) då de har vetskap (om 
kommande orders, uppköp, kvartalsbokslut etc.). Inom spelets sfär blir på detta 
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sätt outsiders inside och insiders outside. Om insiders ändå deltar i spelet fuskar 
de eftersom de alltid har insideinformation. 
 
Min undran är nu hur denna lag egentligen fungerar i praktiken, samt hur man 
kan/bör förstå och karaktärisera den? För att kunna besvara dessa frågor 
behöver jag tala med samt helst observera människor som i praktiken arbetar 
med denna lag. Här är några utav de frågor jag önskar diskutera med er: 
 
Allmänt om insiderlagen 
Vilket är syftet med insiderlagen? 
Vad är insiderbrottet egentligen för slags brott? 
Vad är kriminaliseringsgrunden för insiderhandel? 
Varför bedöms insiderhandel inte vara bedrägeri eller svindel? 
Varför finns det inga identifierbara offer för insiderhandeln? 
Kan insiderbrott anses vara ett s.k. traditionellt effektbrott? 
 
Fungerar lagen som den ska, dvs. bra? Om inte, vad kunde vara bättre samt vad 
är idealet? 
Vad skulle hända om det inte fanns någon insiderlag? 
Vilken effekt har insiderlagen på aktiemarknaden? 
Varför anses handel med privilegierad information vara så orättvist och 
kontroversiellt ifråga om aktiemarknaden, när det inte anses vara konstigt på 
andra marknader? 
Vilken funktion har aktiemarknaden i samhället? 
Hur tror ni insiderlagen uppfattas av allmänheten? 
 
Arbetsprocessens gång 
När och hur blir en insiderbrottsling rent konkret till? 
Hur ser arbetsprocessen ut från och med mottagandet av tips från FI, börsen 
eller andra? 
Vilka bedömningar måste ni normalt göra, och hur görs dessa bedömningar? 
Vad anses vara gråzoner och hur bedömer och hanterar ni gråzonerna, 
exempelvis bedömningar gällande väsentlighetskriteriet, tidpunkten för när 
informationen kan anses vara offentlig, tidpunkten för när 
insiderinformationen uppstod? 
Vilka är problemen? 
Tar ni hänsyn till sådant som uppsåt och motiv? 
 
Domstolen 
Vad beror det på att så få blir dömda? 
Vilka är problemen med att få en misstänkt person fälld? 
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Vad har domstolen svårt att acceptera och förstå? 
Vilken betydelse, om någon, har det att så få blir dömda? 
Hur ser domstolarna på insiderbrott? 
Tar domstolen hänsyn till sådant som uppstå och motiv? 
 
Administrativa sanktioner 
Administrativa sanktioner synes vara på gång. Vad finns det för fördelar och 
nackdelar, hot och möjligheter med sådana sanktioner i vårt rättssamhälle? 
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