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This article addresses that which would appear to be a self-evident proposition; that 
courts give effect to the law. However, there are laws, and then there are laws. For 
example, in the majority of cases in the commercial arena, the parties can be seen 
(and are deemed) to be of equal bargaining power, with equal access to information 
and financial resources. The courts then simply function as objective adjudicators as 
provided by the State. Cases can be won or lost, but the law moves forward (more or 
less linearly) as commercial parties have the resources to have pertinent issues tried 
and retried. In this respect, private commercial parties can be seen as determining, 
or at least, pushing, the boundaries of the law to the extent they frame the issues 
brought to the courts. 
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The situation with respect to cases falling within the field of »social law«2 is radical-
ly different. The parties to such disputes are not of equal bargaining power and 
resources, with the plaintiff often an individual seeking a much needed benefit as 
denied by the other party, often a legal person in the form of the State, an employer 
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of the State« (Sonderforschnungbereich 597: Staatlichkeit im Wandel), University of Bre-
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article, the first in a project entitled »Access to Justice as a Human Right Within the Con-
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2  The term »social law«, also referred to as »social welfare law«, is an umbrella concept in the 
making, loosely reflecting areas in the social dimension of EU law. That referred to here as 
social law includes, for example, employment law, consumer law and landlord tenant law, 
areas spanning both public and private law. The object of this article, however, is Swedish 
employment discrimination legislation and EU law will only be addressed tangentially. 
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or a landlord. There is no question that the vast majority of parties in such conflicts 
cannot be seen as having equal bargaining power, financial resources or access to 
information. Given the disparity between the parties at the outset, the courts in 
such cases cannot simply act as objective adjudicators as provided by the State and 
still give effect to social law. Instead, the courts must be seen as having a heighte-
ned requirement as to interpreting the law in light of the purpose of the legislation, 
as well as in light of issues of access to justice, constitutional protections and human 
rights, those found, for example, in the European Convention for the Protection of 
Human Rights and Fundamental Freedoms (»European Convention«). Plaintiffs in 
cases raising issues under »social law« are often economically, socially or legally 
disadvantaged and vulnerable. The courts then must be ever watchful when in-
terpreting social law so that the rights granted are not marginalized by the failure of 
the courts to protect the individuals as encompassed by the laws. Again, this ap-
pears to be a banal proposition, that courts are guardians of individual rights, but in 
the social law context, this role becomes even more pronounced, as seen in the ju-
risprudence of the Swedish courts in the cases concerning unlawful employment 
discrimination on the basis of sex or ethnic origins as presented below. 
 The main group of cases used to argue this point, the importance of judicial in-
terpretation in giving effect to social law, is from the jurisprudence of the Swedish 
Labour Court3 with respect to employment discrimination cases. This body of cases 
has been chosen for several reasons: First, the Swedish Labour Court not only has 
exclusive appellate jurisdiction in employment discrimination cases, but also serves 
in the majority of cases raising discrimination issues as the trial court. Consequently, 
in most cases raising employment discrimination issues, the Swedish Labour Court is 
both the court of first and last instance simultaneously.4 Second, the Swedish Labour 
Court has consistently interpreted employment discrimination legislation in a very 
narrow, literal fashion, failing to create any broader principles offering protection of 

 
3  Another aspect that should be taken into consideration is that the Labour Court, despite 

being an appellate court, comprises of legally trained judges, as well as lay judges appointed 
by the social partners. In the typical panel of seven members, three are legally trained, two 
are appointed by employer organizations, and two are appointed by employee organizations. 
As of 2009, this had been changed in discrimination cases, with the panel to consist of three 
legally trained judges and two lay judges if so requested. 

4  Theoretically, a party can petition the Swedish Supreme Court for a judgment de novo 
(resning) under Chapter 58 of the Swedish Code of Judicial Procedure (available in an English 
translation from the Swedish Government Offices’ website at www.regeringen.se) where the 
Labour Court has issued a judgment that is in manifest error. The threshold for this type of 
judicial relief is so high that it never has been granted by the Swedish Supreme Court in a 
case as decided by the Labour Court. Another route of appeal available in certain cases is the 
European Court of Human Rights, and since Sweden’s membership in the European Union 
as of 1995, the European Court of Justice.  
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individual rights. This has ultimately marginalized the role of the legislation in this 
area, leading to fewer and fewer cases being brought to the court. This provides an 
excellent case study as to the vulnerability of social law and the rights therein given 
to judicial interpretation.  
 This Swedish case law must also be considered against the background that indi-
vidual constitutional rights are not strong in the Swedish legal system. The indivi-
dual rights contained in Chapter Two of the present 1974 Instrument of Govern-
ment were the result of a compromise between the parties arguing that no indivi-
dual constitutional rights were necessary in general in a welfare society such as Swe-
den, and those parties demanding individual rights. The compromise reached with 
the Chapter Two rights is the fact that several of the rights can be restricted by 
legislation. There are two articles prohibiting unlawful discrimination. Article 15 
contains a prohibition against the unfavorable treatment of citizens belonging to a 
minority group by reason of race, color, or ethnic origin by law or other provision. 
Article 16 prohibits the same with respect to sex, with an exception for efforts to 
promote equality between men and women or acts relating to compulsory military 
service or other similar official duties unless for affirmative action reasons. In additi-
on, Article 23 prohibits the enactment of any laws in violation of the rights as gran-
ted under the European Convention,5 which in its turn prohibits unlawful discrimi-
nation. No case has been successfully brought in Sweden under these constitutional 
protections in an employment context. There is even debate among legal scholars 
whether the present constitution can even be cited as grounds by an individual, or if 
it instead is to be seen simply as a set of guidelines for the parliament without any 
actual sanctions against the politicians and thus without remedies for the indivi-
duals.6  

Swedish Employment Discrimination Case Law 

With respect to employment discrimination protections, unlawful discrimination on 
the basis of sex was not statutorily prohibited until 1979, with the legislation pas-
sing by only one vote. There originally were no enforcement mechanisms. A second 

 
5  Despite being one of the original signatories to the European Convention already in 1950, 

Sweden did not transpose the convention into Swedish law, a requirement under the Swe-
dish system of dualism with respect to international public law, until 1995, effective 1998. 
This transposition finally came about not due to any domestic push towards greater protec-
tion of human rights, but rather due to the requirements at that time of European Union 
membership. 

6  For this history, see for example, Joakim Nergelius, Konstitutionellt rättighetsskydd – 
Svensk rätt i ett komparativt perspektiv (Lund 1996). 
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later act created the Equal Opportunity Ombudsman, but the sanctions were still 
weak, with the social parties (employer and employee organizations) free to opt out 
of many of the provisions of the legislation through collective agreements. Conse-
quently, the jurisdiction of the Equal Opportunity Ombudsman was almost entirely 
contracted away in the private sector until as late as the 1990’s. The first legislative 
act against unlawful discrimination on the basis of race was passed in 1986, again 
with no sanctions. 
 As of 1 January 2009, the new Discrimination Act (diskrimineringslag 2008:567)7 
forbids unlawful discrimination on the basis of sex, transgender identity or expres-
sion, ethnicity, religion or other belief, disability, sexual orientation or age in several 
areas. A new aspect to this law is that it provides protection broader than simply in 
employment, covering in addition education, labor market policy, starting a busi-
ness and professional recognition, membership in organizations such as labor uni-
ons, housing, providing goods services both as the provider and as the customer, 
social benefits, social insurance, military service and public employment. 
 The 2008 Discrimination Act replaces seven different previous discrimination 
acts: 

– The 1991 Equal Treatment Act concerning unlawful discrimination on grounds 
of sex; 

– The 1999 Measures to Counteract Ethnic Discrimination in Working Life Act; 
– The 1999 Prohibition of Discrimination in Working Life of People with Disabili-

ty Act; 
– The 1999 Act Prohibiting Discrimination in Working Life based on Sexual 

Orientation; 
– The 2003 Act Prohibiting Discrimination with respect to Goods and Services; 
– The 2006 Act Prohibiting Discrimination with respect to primary school 

children; and  
– The 1992 Act on Higher Education containing prohibitions as to discriminating 

against students. 

Two new additional grounds were included in the Discrimination Act, age and 
transgender identity or expression, so now the grounds covered are these two plus 
sex, ethnicity, religion or other belief, disability and sexual orientation. 
 The Discrimination Act prohibits unlawful discrimination, defined as direct and 
indirect discrimination, harassment, sexual harassment and instructions to discrimi-
nate. Direct discrimination, the focus of this article, is defined in Section 4 as: 

 
7  An English translation of the Discrimination Act is available at the website of the Equality 

Ombudsman at www.do.se. 
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1. Direct discrimination: Where a person is disadvantaged by being treated less favorably than 
another is treated, has been treated or would have been treated in a comparable situation, if this 
disadvantaging is associated with sex, transgender identity or expression, ethnicity, religion or 
other belief, disability, sexual orientation or age.  

Two other laws cover areas of discrimination in employment. The Act Prohibiting 
Discrimination on the Basis of Part-Time and Fixed-Time Work (lag 2002:293 om 
förbud mot diskriminering av deltidsarbetande arbetstagare och arbetstagare med tidsbegrän-
sad anställning)8 was legislated under Community law requirements and mandates 
that employers not discriminate against part-time and fixed-term workers based on 
the fact that they are not full-time employees. There are also provisions in the Pa-
rental Leave Act (föräldraledighetslag 1995:584)9 mandating that employers not 
discriminate against employees for the taking of parental leave.  
 Despite the expansion of areas that the 2008 Discrimination Act governs, and 
the new bases for unlawful behavior, the standard of discrimination as set out in the 
Act is the same as in the previous 1991 Equality Act as amended 2001. Given this 
fact, the Labour Court’s application of this standard in the past is also of direct inte-
rest under the new act. 
 The Swedish Labour Court rarely finds unlawful discrimination on the basis of 
sex, and has found unlawful discrimination on the basis of ethnic origins in only one 
of over forty cases brought to date. Several intertwined threads have led to the mar-
ginalization of the employment discrimination legislation: The fact that the court 
finds discrimination in so few cases, the low amounts of damages and high trial 
costs and fees, the deference given employers by the court as well as the fact that 
the Labour Court consistently judges based on the letter of the law as opposed to its 
spirit. We begin first with this latter proposition. 

Letter as Opposed to the Spirit of the Law 

One of the first opportunities the Labour Court had to create a bright line principle 
in the area of employment discrimination arose already with respect to the issue of 
the burden of proof in the 1970’s with the initial cases under the Equality Opportu-
nity Act. Under the original act, the standard as set out in the statute for proving 
unlawful sex discrimination was that the candidate not chosen had »better objective 

 
8  An English translation of the Act Prohibiting Discrimination on the Basis of Part-Time and 

Fixed-Time Work is available at the website of the Government Offices at 
www.sweden.gov.se/sb/d/5807/a/104981. 

9  An English translation of the 1995 Parental Leave Act is available at website of the Go-
vernment Offices at www.sweden.gov.se/sb/d/5807/a/104985.  
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qualifications.« This statutory standard of »better objective qualifications« was in-
terpreted by the Labour Court to mean »clearly better qualified,« and the court 
established a three-prong test to assess this, examining the candidates’ educa-
tion/training qualifications, professional experience and personal qualifications. Ma-
ny cases during the 1980’s10 and 1990’s11 fell on these first two aspects, educational 
qualifications and professional experience. This standard of »clearly better qualified« 
can still be seen in the case law of the Labour Court today despite amendment to 
the statutory language. 
 In the first case addressed by the Labour Court under §§ 2 and 3 of the new 1979 
Equal Treatment Act, a 58-year old woman had not received a position as a tempo-
rary secretary in a municipality, which had instead appointed a 22-year old man.12 
Plaintiff had the equivalent of over three years of post-secondary education and 
twenty years of work experience, of which fifteen were in office administrative posi-
tions directly relevant to the position at issue. The male candidate chosen had ap-
proximately two years of post-secondary education and three months’ work expe-
rience. The Labour Court determined that in enacting the Equal Opportunity Act, a 
presumption rule had been adopted by the legislator, that an employee must first 
prove that she is clearly better qualified than the candidate chosen. Once the plain-
tiff met this burden of proof, the employer would be presumed to have committed 
 
10  The cases in the 1980’s were brought under §§ 2 and 3 of the 1979 Equal Treatment Act 

(lag 1979:1118 om jämställdhet mellan kvinnor och män i arbetslivet), which stated that:  
 § 2 An employer may not treat an employee or job applicant less favorably due to his or her 

sex. 
    § 3 Less favorable treatment based on sex exists when an employer in employment or 

promotion or training for promotion appoints a person over another of the opposite sex, de-
spite the person overlooked having better objective qualifications for the work or the trai-
ning.  

    This is not applicable, however, if the employer can demonstrate that the decision did not 
depend upon a person’s sex or that the decision was a part of efforts to promote equality in 
working life or justified having regard to such a charitable or other special interest that 
ought not to be subordinated to the interest of equality in working life.  

    These provisions remained unchanged during the life of the 1979 Equal Treatment Act. 
11  The 1979 Equal Treatment Act was replaced by the 1991 Equal Treatment Act (jämställ-

dhetslag 1991:433). The enactment of the 1991 Equal Treatment Act brought about certain 
facial changes, however, the standard of better objective qualifications was retained: 

    § 15 By sex discrimination in this law is meant where a person is treated less favorably 
under such circumstances that the less favorable treatment has a direct or indirect connec-
tion with the person’s sex. 

    § 16 Unlawful sex discrimination exists, when an employer in employment or promotion 
or training for promotion chooses a person before another of the opposite sex, despite the 
person overlooked having better objective qualification for the employment or training. 

12  AD 1981 no. 171 The Swedish Union of Clerical and Technical Employees in Industry v. Kalmar 
Municipality.  
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unlawful sex discrimination when the employer chooses a person of the opposite sex 
despite the fact plaintiff had better objective qualifications, unless the employer can 
show that the purpose was not to disfavor someone on the basis of his or her sex.  
 The Labour Court in this case also addressed the standard to be invoked for the 
assessment of objective qualifications, and found that the intent of the legislator 
when enacting the 1979 Equal Opportunity Act was not to intercede and change 
the norms used in the selection and the assessment of merits existing on the labor 
market. Rather, any assessment by the court should be based on whether the em-
ployer would have the right to continue to use those same norms common to the 
sector, assuming that they in themselves were not discriminatory. Where several 
candidates were equally qualified, the Labour Court stated that the employer was 
free to choose whom it wanted. The court found for the plaintiff, and »against the 
background of the case and to give the act its intended effect« awarded what it con-
sidered to be rather high exemplary damages in the amount of SEK 15 000,13 as 
well as plaintiff’s attorney’s costs and fees in the amount of SEK 18 873, both with 
interest.14 Despite the success of the plaintiff in this case, the reasoning by the La-
bour Court as set out in this case has set the tone for its conservative jurisprudence 
even until today, almost three decades later.15 
 The fourth case under the 1979 Equal Treatment Act brought the first loss to a 
plaintiff.16 The issue raised was how to assess employment qualifications. Plaintiff 

 
13  The current exchange rate between the Swedish Crown and Euro is approximately 9.4 to 1, 

so these amounts today would be app. Є 1 600 and Є 2007 respectively. Two members dis-
sented as to the award of damages; they found that as the law had never been applied, and 
in addition, must be seen as difficult to interpret, and that no evidence had been produced 
demonstrating an intentional violation of the law, they would set the damages at zero. 

14  The municipality later withdrew the decision as to employing the male candidate for the 
temporary vacancy and decided to not fill the temporary position at all as so little time re-
mained. A permanent position was posted, the male candidate was the only person to apply 
and he received it. Plaintiff won the battle but lost the war. 

15  For reasons of space, a parallel is not drawn here to the case law of the European Court of 
Justice in the area of employment discrimination. However, it is worth noting that the case 
law of that court has developed in this area under these three (and the previous two) deca-
des, and that the European Court of Justice has not refrained from creating guiding prin-
ciples clearly for the benefit of employees and to facilitate the bringing of claims by plain-
tiffs. The jurisprudence of the Court of Justice serves as an obverse foil to that of the Labour 
Court, further validating the premise of this article, that it is judicial interpretation that ma-
kes or breaks a law, particularly in the area of social law. Arguably the present social law 
platform of the European Union is based on the body of case law as developed by the Euro-
pean Court of Justice in the last five decades. 

16  AD 1982 no. 102 Swedish Association of Graduates in Law, Business Administration and Econo-
mics, Computer and Systems Science, Personnel Management and Social Science (JUSEK) v. Kalmar 
County Council. 
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argued that a county council had underestimated her direct experience as a person-
nel training leader, and that the man who received the job had no direct experience 
in such a position and only other experience that was marginally related. The La-
bour Court agreed that the assessment of experience by the employer had been in-
correct, but found that plaintiff had not proven that this »incorrectness« was based 
on sex. As a whole, the cases in the 1980’s were dominated by a rather wooden 
application of the act focusing solely on whether plaintiff was equally or less quali-
fied17 or clearly better qualified.18 In the few cases in which the Labour Court found 

 
17  See e.g., AD 1983 no. 102 TCO’s Section of Civil Servants v. The State of Sweden through the Swe-

dish Agency for Government Employers (male and female candidates equally qualified, two justi-
ces dissenting, finding that plaintiff was better qualified); AD 1984 no. 1 TCO’s Section of Ci-
vil Servants v. The State of Sweden through the Swedish Agency for Government Employers (plaintiff 
not better qualified); AD 1984 no. 12 Gertrud Anljung, B.A., in Lund v. The State of Sweden 
(plaintiff not clearly more qualified); AD 1984 no. 100 JämO v. The State of Sweden through the 
National Swedish Board of Agriculture (plaintiff not more skilled than male candidate chosen); 
AD 1986 no. 84 The Swedish Medical Association v. Jönköping County Council (plaintiff not mo-
re skilled according to defendant’s lawful assessment of qualifications); AD 1987 no. 1 The 
Swedish Association of Graduates in Social Science, Personal and Public Administration, Economics 
and Social Work, SSR v. Gävle Municipality (plaintiff can scarcely be seen as having better 
qualifications, in any event decision made based on efficiency in the workplace, not sex); AD 
1987 no. 8 The Swedish Metalworkers’ Union v. The Swedish Metal Trades Employers’ Association 
and ASEA Inc. in Västerås (plaintiff not better qualified, two justices dissenting arguing that 
certain of the male candidates’ qualifications as assessed not central to position); AD 1987 
no. 35 JämO v. The Swedish Newspaper Publishers’ Association and Framtiden Press Inc. in Malmö 
(that female plaintiff had longer employment experience did not entail she had better objec-
tive qualifications according to the norms applied in the workplace); AD 1987 no. 140 The 
Swedish National Union of Local Government Officers v. City of Stockholm (plaintiff not clearly 
more qualified); AD 1987 no. 152 JämO v. The State of Sweden through Gothenburg University 
(plaintiff not clearly more qualified); AD 1988 no. 50 Helena Tepponen in Kvillsfors v. The As-
sociation of Ädelfors Folk High School in Holsbybrunn (plaintiff not clearly more qualified); and 
AD 1989 no. 40 The Swedish State Employees’ Union v. Gothenburg Municipality (female plain-
tiff not personally suitable for re-hiring as she had difficulties working with others and ex-
tensive sick leaves which could entail disturbances in the workplace). 

18  See AD 1984 no. 22 JämO v. Lessebo Municipality (university educated 53 year old female 
plaintiff had longer and more relevant work experience as opposed to 46 year old male can-
didate); AD 1986 no. 67 The Swedish Municipal Workers’ Union v. Stockholm Transport Inc. in 
Stockholm (female plaintiff had eight years direct experience compared to hired male candida-
tes’ one); AD 1989 no. 122 The Swedish Municipal Workers’ Union v. Östergötland County Coun-
cil (42 year old female plaintiff with 17 years of work experience, 34 year old hired male 
candidate had four years of work experience, two dissenting justices found the level of expe-
rience to be equal); AD 1993 no. 49 The Swedish Association of Graduates in Social Science, Per-
sonal and Public Administration, Economics and Social Work, SSR v. The State of Sweden through 
the Swedish Immigration Board (plaintiffs better qualified than male candidate receiving the 
position); and AD 1989 no. 122 The Swedish Municipal Workers’ Union v. Östergötland County 
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the plaintiff was better qualified, defendants were often successful in demonstrating 
that the decision was not related to the sex of the plaintiff.19 The issue of the requi-
rement as to the depth of the employer’s assessment was again raised in AD 1986 
no. 84, in which the plaintiff argued that the county council did not take into con-
sideration certain information.20 The Court found that plaintiff was not better quali-
fied than the candidate hired, and that the employer could not be expected to con-
duct more than a reasonable investigation of qualifications.  
 Only two cases were brought to the Labour Court in the 1990’s under the stan-
dard of better objective qualifications. Plaintiffs were successful in the first of these 
in 1993, the last such case in which a plaintiff has been successful with respect to a 
direct discrimination claim based on qualifications under Swedish law to date.21 
Plaintiff lost in the last case brought under the »objectively better« standard. In 
that case, plaintiff and a male candidate had applied for the position of parish priest 
in Ålidhem’s Lutheran Church in 1994.22 Plaintiff had 5 years 6 months in educa-
tional qualifications, the male candidate 6 years 9 months. However, defendant 
argued that the Catholic education the male candidate had received was more rigo-
rous than the Swedish Lutheran education plaintiff had received, thus giving the 
male candidate a considerably »heavier« academic background.23 Plaintiff had ser-
ved as a pastor for 23 years. The male candidate had served as a Catholic priest for 
12 years, converted and served as a Lutheran priest at a hospital for two years and 
four years with seminary students. Defendant also argued that as to personal quali-
fications, plaintiff »was not the type of leader one desired... [she] was not a person 
focused on cooperating with others as needed for the internal work in the congrega-
tion.«24  

 
Council (municipality’s decision to hire the male candidate could not be justified based on the 
social/political objectives argued as to creating continuity in a patient group. The Labour 
Court found that the county council offered no proof or need for this). 

19  See e.g., AD 1986 no. 103 JämO v. Uppsala Parish in Uppsala (plaintiff was more qualified, 
but defendant congregation could hire a male family counselor in order to achieve a better 
balance with respect to the work unit); AD 1987 no. 83 TCO’s Section of Civil Servants v. The 
State of Sweden through the Swedish National Agency for Education (defendant proved that action 
was not based on sex); and AD 1987 no. 98 JämO v. City of Stockholm (transfer not based on 
sex). 

20  AD 1986 no. 84 The Swedish Medical Association v. Jönköping County Council. 
21  AD 1993 no. 49 The Swedish Association of Graduates in Social Science, Personal and Public Ad-

ministration, Economics and Social Work, SSR v. The State of Sweden through the Swedish Immigra-
tion Board. 

22  AD 1997 no. 16 JämO v. Umeå Parish. 
23  Id. at 142. 
24  Id.  
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 This case is important in that it is another example of the Labour Court adopting 
a reasoning gutting the intent of the discrimination legislation. After reviewing the 
record, the Labour Court found that the male candidate was more qualified as to 
education. With respect to length of employment, the Court stated, relying on a 
previous judgment in AD 1981 no. 169, that a long length of employment service 
in certain positions can be seen so that each additional year contributes less and less 
to the experience as a whole from a qualification perspective. Citing another pre-
vious case, AD 1983 no. 102, the Court further stated that in this context, the 
higher the position, the less significant each additional year becomes.25 The Court 
found that plaintiff had a certain advantage with respect to experience, and that 
they were equally qualified regarding personal qualifications.  
 AD found overall that plaintiff was not clearly better qualified than the male 
candidate: 

Against this background and taking into consideration that [plaintiff] was a generally witnessed 
competent priest with a considerably longer experience than [the male candidate’s] within 
Ålidhem congregation’s operations, it can from a general view appear that she ought to have 
received the position as parish priest in the congregation. 
 
The Labour Court’s task, however, is not to assess the hiring from such a general view. The 
Labour Court’s task with the application of the regulations in the Equal Treatment Act, is to 
determine whether [plaintiff] was not hired as parish priest due to her sex. As already stated 
above in the Court’s reasoning, the Court must first determine whether [plaintiff] is clearly supe-
rior to [the male candidate] as to qualifications.26 

The Court found that the male candidate’s additional seventeen months of educa-
tion outweighed plaintiff’s longer work experience of twenty-three years compared 
to the male candidate’s six within the Lutheran church, or combined eighteen if his 
experience in the Catholic Church were included. As plaintiff was not clearly better 
qualified, defendant did not have to demonstrate that the decision was not based on 
plaintiff’s sex.  
 In this reasoning, the Labour Court relied on dictum in the first of the two cases 
cited as support for negating plaintiff’s longer work experience. In the first case 
cited, AD 1981 no. 169, the successful 54-year old plaintiff had over twenty years 
of work experience, whereas the 25-year male candidate hired had one year’s work 

 
25  Id. at 150. The viability of this principle as expressed by the Court, however, is tenuous at 

best when assessed against the market conception of the value of higher positions and grea-
ter experience. If the Court’s reasoning here actually were applied within the labor market, 
wages for higher positions over time would eventually stagnate, not increase as is the case at 
times exponentially, for example, for corporate officers. 

26  Id. at 153. 
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experience, a situation far from the one in the case at hand. In the other case, AD 
1983 no. 102, the Labour Court found that plaintiff had twelve years of experience, 
as opposed to the male candidate’s ten, stating that:  

In this last aspect, the difference is less tangible [two years]...The Swedish National Archives has 
in its assessment made the judgment that ten years service with the archives fulfils the require-
ments it has with respect to routine and experience, and after so long a time in service, other criteria 
must be decisive. It is also clear that the requirement of experience becomes more diluted the higher the position 
in question (italics added).27 

The difference in that case was still only two years, as opposed to at least a five-year 
difference in the present case if the male candidate’s service as a Catholic priest is 
included, and if not, seventeen years. Another point that can be raised here is that 
the Labour Court has never negated a successful male candidate’s longer experience. 
In fact, the Court has found that requiring a certain length of service in a male do-
minated sector in which women were just beginning to make professional inroads 
was not discrimination, neither direct nor indirect.28 
 Due to the difficulties in meeting the burden of proof as applied by the Labour 
Court, the Swedish Parliament amended the wording of the 1991 Equal Treatment 
Act in 2001 to »a position of a similar nature.« Despite this statutory amendment, the 
Court’s analysis in the few cases brought under this lighter standard still followed 
the line of analysis as established by the Labour Court in the 1980’s, namely that 
the candidate first had to prove that she was clearly better qualified even to reach 
the easier burden of proof, in essence negating any gains hoped for by the amend-
ment.29  
 In AD 2004 no. 44 (Haparanda I), JämO brought a claim of direct discrimination 
on behalf of a plaintiff who had unsuccessfully applied for a job as police commissio-
ner. The Court once again addressed the three criteria of education, professional 
experience and personal qualifications, conducting its analysis in the same manner 

 
27  AD 1983 no. 102 TCO’s Section of Civil Servants v. The State of Sweden through the Swedish 

Agency for Government Employers at 644. 
28  AD 1984 no. 100 JämO v. The State of Sweden through the National Swedish Board of Agriculture. 
29  Lag (SFS 2000:773) om ändring i jämställdhetslagen (1991:433), Prop. 1999/2000:143 

Ändringar i jämställdhetslagen m.m., Bet. 2000/01:AU3, Rskr. 2000/01:4. Amendments were 
made in 2001 to these sections, changing the standard from better objective qualifications 
to persons in a similar situation. Direct and indirect discrimination were also separately defi-
ned, with § 15 now addressing only direct discrimination:  

    »An employer may not disfavor any job applicant or employee by treating her or him less 
favorably than the employer treats, has treated or would have treated a person of the oppo-
site sex in a similar situation, unless the employer can show that the less favorable treatment 
did not have a connection to sex.« The standard is now a person in »a similar situation.« 
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as under the previous standard.30 The female plaintiff had applied for a permanent 
job as police commissioner in Haparanda, a city in northern Sweden on the Finnish 
border. She had held the temporary position, but now the permanent position was 
posted. No women held any positions at this level at this time in the police force in 
Haparanda on a permanent basis. JämO raised the issue of direct sex discrimination 
as well as certain procedural irregularities indicating that the entire hiring process 
reflected an almost discriminatory intent. The male candidate’s application was 
considered though submitted after the application deadline, plaintiff was not even 
called to an interview though one of only two candidates, the labor union had not 
been consulted as required under the Swedish Joint Regulation Act until after the 
position was filled, and the male candidate was hired after the time for any appeal 
had expired. 
 The first issue addressed by the Labour Court was the education/training of the 
candidates. Plaintiff had completed the police education, as had the male candidate. 
She also had taken classes concerning sexual crimes against children as well as seve-
ral on sexual crimes in general, and had trained to become a certified instructor in 
the computer program used by the police. She had received police training in crimi-
nal police operations, advanced witness examination and family violence. In additi-
on, plaintiff spoke Finnish, and Haparanda has a significant Finnish-speaking seg-
ment in the population, some of whom do not even speak Swedish. The male candi-
date chosen had completed police training and computer training. The Labour 
Court found that plaintiff was better qualified with respect to training and educa-
tion.  
 The professional experiences of the candidates were examined next by the Court. 
Plaintiff had worked as a police officer since 1973 and as a criminal investigator 
since 1988, and had filled the position in question on a temporary basis for several 
months. She thus had 29 years experience as a police officer, and fourteen as a cri-
minal investigator, and had actually worked several months in the position at issue. 
The male candidate hired in 2002 had become a police officer in 1995 and had wor-
ked with investigations since 1998. During these years, he had also acted as a tech-
nical supervisor for the United States Ski Team between 1999 and 2002. The male 
candidate thus had a total of seven years experience. Of his four years as an investi-
gator, the last two or three had been spent with the ski team. The Court found that 
in number of years, plaintiff was better qualified, but then began to assess the quali-
tative aspects of her experience as measured against the references given, finding 
that though the male candidate’s length of experience was shorter, it was of a better 
quality. The Court even acknowledges that this went more to the issue of personal 
qualifications than professional experience, but proceeds anyway to negate the 
 
30  AD 2004 no. 44 JämO v. The State of Sweden through the Swedish Agency for Government Em-

ployers. 
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plaintiff’s professional experience, finding that the male candidate chosen had rea-
ched the same level of experience as the plaintiff when these qualitative aspects were 
taken into consideration. In other words, he was as qualified professionally after 
seven years (a generous seven given his other duties) than she was after twenty-nine. 
 These same references were then used again as the basis for the assessment of the 
third prong, personal qualifications. One reference had been obtained from the di-
strict police chief with whom plaintiff had worked, given in accordance with police 
guidelines, stating that she worked with good results and that she would be good 
for the job. Two prosecutors also gave references as to the plaintiff. One stated that 
plaintiff was not successful in completing investigations and that they often were 
lacking in quality. He had not worked with either of the candidates in the most 
recent eighteen months. The second prosecutor stated that there previously had 
been a certain tentative quality to Plaintiff’s knowledge, interest and compatibility 
with investigative work, but that her work recently had gone through a positive 
development and was better/good. 
 These same two prosecutors gave the male candidate positive marks and found 
him the best suited of the candidates. Two additional references, equally as positive, 
were received from the male candidate’s district police chief and a police commissio-
ner who had not been the male candidate’s supervisor. JämO argued that these refe-
rences were an overvaluation of the candidates’ abilities. However, the Labour Court 
stated that they had also heard the witnesses and that these assessments were 
neither exaggerated nor subjective. Finding that these personal qualifications were 
the most important aspect, the Labour Court found that the male candidate was 
clearly better qualified, and thus no discrimination had occurred.31 
 In a 2005 case addressing direct discrimination on the basis of sex and qualifica-
tions,32 the Labour Court again found that the plaintiff had not proven she was 
clearly better qualified than the candidate chosen. The singularity in this case was 
that there were minutes from a meeting held by the church council in charge of 
hiring stating explicitly that a man was desired for the position, basically prima facie 
evidence of an intent to discriminate. However, as plaintiff had not first demonstra-
ted that she was clearly better qualified than the man, defendant had no burden of 
 
31  Two justices dissented, finding first that the candidates did not have equal professional 

experience and that the Labour Court had overvalued the male candidate’s experience, fin-
ding it difficult to concur that experience from the American ski team was relevant for the 
position of police commissioner. The justices also dissented regarding the assessment of per-
sonal qualifications, finding again that the male candidate’s merits were overvalued and that 
the police agency had not taken into consideration aspects of equality in the hiring process. 
They also agreed with JämO that the actual hiring process was suspect in the procedural de-
viations that had occurred. 

32  AD 2005 no. 69 The Church’s Association of University Graduates v. The Swedish Church’s Associ-
ation of Parishes and Häverö and Singö Parishes in Hallstavik. 



RETFÆRD ÅRGANG 32 2009 NR. 4/127 67 

 Jurist- og Økonomforbundets Forlag 

proof as to that issue. The Labour Court also noted that these minutes were neither 
attested nor signed and thus found that they had no value as evidence. The court, 
despite the new wording of the statute with respect to similarly situated, did not 
change its analysis compared to the case law decided under the requirement of 
»clearly better« originally.  
 The Equal Opportunity Act was amended in 2005 again in an attempt to lighten 
the burden of proof for plaintiffs.33 No cases have been brought successfully under 
this latest standard. In AD 2006 no. 126 (Haparanda II),34 the police in Haparanda 
announced three job vacancy positions and hired three men for the positions. The 
woman in question had once reported the police to the Equal Opportunity Om-
budsman in a prior matter. Directly after the report, the police requested paid wa-
ges back from the woman, claiming that she had been overpaid. The Labour Court 
found that the timing of the request for the monies by the employer was not opti-
mal, but that this was not unlawful discrimination in the form of retaliation. In 
addition, the Labour Court found that plaintiff had not succeeded in proving that 
she was in a similar position to the candidates chosen and thus had not proven any 
discriminatory treatment.  
 Several themes become evident with a review of the Labour Court’s jurisprudence 
concerning discrimination. The first is that the employee is held to a very high 
threshold when it comes to proving that she was clearly »better qualified« under the 
burden of proof applicable prior to 1999, or even under the more plaintiff friendly 
version passed in the 1999 amendment to the 1991 Equal Treatment Act, or in the 
combination of the lower burden of proof and requirement of a person in a »similar 
situation« as after 2001.35 As to the first two decades of its jurisprudence, the La-

 
33  Lag (SFS 2005:476) om ändring i jämställdhetslagen (1991:433), Prop. 2004/05:147 Ett utvid-

gad skydd mot könsdiskriminering, Bet. 2005/05:AU7, Rskr. 2004/05:267. The 2005 amend-
ment changed the standard of »similar« to »comparable situation«: »§ 15 Direct Discrimina-
tion. An employer may not disfavor any job applicant or employee by treating her or him 
less favorably than the employer treats, has treated or would have treated a person in a 
comparable situation, if the less favorable treatment has a connection with sex.«  

34  AD 2006 no. 126 JämO v. The State of Sweden through the Swedish Agency for Govern-
ment Employers. 

35  According to the legislative preparatory works, the inclusion of an express provision in 2005 
as to the burden of proof in a new § 45a was no change in the substantive content of the law 
after the lessening of the plaintiff’s burden of proof in 1999. See Prop. 2004/05:147 Ett ut-
vidgad skydd mot könsdiskriminering:  

    »There is from a substantive perspective scarcely any noteworthy difference between the 
different ways in which the Community law evidentiary rules have been incorporated in the 
Swedish discrimination legislation, but the texts and placement of the rules are different. 
These differences can lead to a misunderstanding that a substantive difference is intended. 
This is reason enough to adapt the 1991 Equal Treatment Act to the other laws.« 
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bour Court clearly stated early on that it can »be seen from the legislative prepara-
tory works state and the statements made in several of the judgments by the Labour 
Court that the presumption for disfavoring based on sex is first invoked when it can 
be ascertained that a clearly distinguishable difference to the advantage of the per-
son not hired exists when it comes to qualifications for the employment.«36 Accor-
ding to the legislative preparatory works regarding the new standard, all that is now 
required is that plaintiff demonstrate that it appears discrimination has occurred, 
after which the defendant has to prove that unlawful discrimination has not occur-
red.37 The Labour Court has ignored this, and negated the proof offered by the 
plaintiffs prior to shifting the burden of proof to the defendants.  
 A related theme apparent in the more recent cases is the choice of language by 
the parties and the Court as most evident in the Haparanda I police case. When 
describing plaintiffs, the Court has allowed defendants to focus on words such as 
adequate, competent, good, tentative, investigations »lacking in quality«, lacking in 
leadership, initiative, or cooperation, or that she was easily ignored in certain situa-
tions. When describing male candidates, the defendants and the Court in certain 
cases have focused on words such as the male candidate’s investigations were »very 
successful,« he was »uniquely gifted,« very knowledgeable and that the quality of 
his investigations was always high, he could inspire colleagues, was very driven and 
goal oriented and had a high work capacity, along with a particularly good ability 
to work with others and make contact. He was very ambitious, competent, driven, 
rich with initiative, quick and open to new aspects. If the woman in a case is bran-
ded a »troublemaker,« unable to work with others, or lacking in leadership, these 
function as the kiss of death for her career.38 The issue of the language of the Court 

 
    The opinions of the Court and the legislative preparatory committees are that Sweden 

fulfills the requirements as set out in the EC Burden of Proof Directive. 
36  See AD 1987 no. 152 JämO v. The State of Sweden through Gothenburg University. 
37  See Prop. 1999/2000:143 Ändringar i jämställdhetslagen m.m. at 50.  
38  According to a former Jämställdhetsombudsman, Lena Svenaeus, the Labour Court early rejec-

ted sweeping generalizations that a woman was not personally qualified because she had dif-
ficulty working with others. See Lena Svenaeus, Jämställdhetslagens illusionsregler in Ann Num-
hauser-Henning, ed., NORMATIVE PERSPEKTIV – FESTSKRIFT TILL ANNA CHRISTENSEN 
(Lund 2000) at 525, 535 citing AD 1981 no. 169 JämO v. Upplands Väsby Municipality. Sve-
naeus states that this judgment served as a useful tool for reaching settlements with em-
ployers out of court. However, this characteristic has continued to be offered as reason for 
insufficient personal qualifications by defendants in at least eleven cases later heard by the 
Labour Court. See AD 2005 no. 69 The Church’s Association of University Graduates v. The Swe-
dish Church’s Association of Parishes and Häverö and Singö Parishes in Hallstavik (male candidate 
better fit defendant’s required profile that the congregation wished a leader who could work 
with employees, politicians and volunteers and could engage and participate in working 
with the employees, and the male candidate’s view of leadership meant that he wanted to 
work with his co-workers), AD 2005 no. 63 JämO v. The State of Sweden through the Swedish 
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has been raised by other scholars.39 In its assessments of personal qualifications, the 
Court’s acceptance of the use of such characteristics reinforces the gender stereoty-
pes it is charged with breaking. Instead of requiring defendants to produce objective 
analyses of both candidates’ concrete qualifications, including personal qualifica-
tions, using the same standards and assessing the same qualities with the same pro-
cedures, the Court relies on the defendants’ recapitulations of assessments that are 
perceivably biased. Neither »likely to be ignored« nor »ambitious, competent, dri-
ven, rich with initiative, quick and open to new aspects« are characteristics that can 
be proven or rebutted on any objective grounds, allowing for a perpetuation of the 
stereotypes the Acts were passed to eradicate.  

 
Armed Forces (plaintiff’s relationship with her supervisor could be said to have been characte-
rized by difficulties in working together and that plaintiff was uncertain and lacked the ca-
pacity to make decisions), AD 2004 no. 44 JämO v. The State of Sweden through the Swedish 
Agency for Government Employers (one reviewer assessed the male candidate as having a parti-
cularly good ability to work with others), AD 1997 no. 16 JämO v. Umeå Parish (male can-
didate had a great capacity to work with others as well as flexibility and plaintiff was not the 
type of leader desired as she was not focused on working with others), AD 1993 no. 49 The 
Swedish Association of Graduates in Social Science, Personal and Public Administration, Economics 
and Social Work, SSR v. The State of Sweden through the Swedish Immigration Board (plaintiff du-
ring interview demonstrated a certain distance to others that made the male interviewer 
doubt her ability to work with others in a meaningful way), AD 1991 no. 111 The Swedish 
Miners’ Union v. SFO-branch committee and Luassavaara-Kiirunavaara Inc. in Luleå (plaintiff not 
hired due to her inability to work with others), AD 1989 no. 40 The Swedish State Employees’ 
Union v. Gothenburg Municipality (plaintiff not hired due to her inability to work with others), 
AD 1988 no. 50 Helena Tepponen in Kvillsfors v. The Association of Ädelfors Folk High School in 
Holsbybrunn (defendant argued that plaintiff was less merited with respect to personal appea-
rance, ability to work with others as well as work capacity), AD 1987 no. 98 JämO v. City of 
Stockholm (plaintiff claiming sexual harassment told by employer to find different employ-
ment due to the conflicts in the workplace), AD 1987 no. 67 Helsingborg’s Local Federation of 
the Central Organization of Swedish Workers v. Bjuv Municipality (plaintiff not hired due to em-
ployer’s expectation of resulting work conflicts), AD 1984 no. 12 Gertrud Anljung, B.A., in 
Lund v. The State of Sweden through the Swedish Agency for Government Employers (if plaintiff hi-
red defendant believed work conflicts would arise) and AD 1983 no. 102 TCO’s Section of Ci-
vil Servants v. The State of Sweden through the Swedish Agency for Government Employers (defendant 
relied upon unproven belief that work conflicts would arise if plaintiff hired). 

39  See Susanne Fransson, LÖNEDISKRIMINERING (Iustus förlag 2000) at 363 discussing the 
differences arising between job evaluations as performed by men and women; Eva Schömer, 
KONSTRUKTION AV GENUS I RÄTTEN OCH SAMHÄLLET (Iustus 1999) at 289; and the founder 
of this perspective, Carol Gilligan, IN A DIFFERENT VOICE (Harvard 1983). 
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The Deference Given to Employers 

The deference given by the Labour Court to employer decisions is obvious from the 
cases described above with respect to claims of direct discrimination on the basis of 
qualifications.40 This deference can also be seen in the cases raising issues of discri-
mination on the basis of pregnancy. Only three cases have been heard by the Labour 
Court concerning discrimination on the basis of pregnancy as explicitly prohibited 
first under the 1991 Equal Treatment Act. In the first pregnancy case brought in 
2001, Nobel Biocare,41 the defendant, a private sector employer of approximately one 
thousand employees, sought to hire a programmer in the spring of 1999. Plaintiff 
applied for the position and was called to an interview. After the second interview, 
Plaintiff discovered she was pregnant. She then was called to a third interview. The 
factual circumstances as to the events after this were disputed. Plaintiff alleged that 
she was given an offer of employment at the third interview, informed defendant 
Nobel Biocare that she was pregnant, and the offer was then rescinded. Defendants 
argued that no offer of employment was made, but that after Plaintiff informed 
them of her pregnancy, they made the decision that she no longer was suitable for 
the position, in part because she could not work according to the needs of the com-
pany, and in part because she lacked sufficient qualifications.  
 The Court first addressed the issue of whether an employment contract has been 
created, answering the question in the negative, finding no mutual declaration of 
intent. The Court relied on § 20 of the 1991 Equal Treatment Act which stated 
that unlawful discrimination would exist when an employer terminated an employ-
ment agreement, transferred, placed on leave or fired any person or undertook other 
similar measures harmful to an employee, if the measure directly or indirectly had a 
connection with the employee’s sex. The Court noted that the section had been 
amended to be in conformance with the EC Burden of Proof Directive but that the 
Swedish statutory amendments were not effective until 1 January 2001. Emphasi-
zing that the wording of the former Act spoke of discrimination within the frame-
work of employment, the Court found that Plaintiff had not proven that any em-
ployment existed. The Court found that as the EC Burden of Proof Directive was 
not to be implemented within the Member States until 1 January 2001, it did not 
yet have direct effect.42 As such, though the testimony of both parties was credible, 

 
40  See e.g., Reinhold Fahlbeck, Tankar om arbetsdomstolen – hädiska och andra in Birgitta 

Nyström, ed., DEN SVENSKA ARBETSRÄTTEN I ETT NYTT EUROPA (Carlsson bokförlag 1993) 
at 95.  

41  AD 2001 no. 61 JämO v. The Swedish Metalworking Industries’ Association and Nobel Biocare. 
42  In the second pregnancy case, AD 2002 no. 45 JämO v. Västmanland County Council, decided 

ten months after Nobel Biocare, the Labour Court held that Community law had direct effect, 
finding for the plaintiff despite the fact that relief was not available under the then current 
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and Plaintiff most likely believed she had been offered employment, the employ-
ment routines and notes of Defendant Nobel Biocare supported Defendant’s stance 
that no offer had been made. The complaint was dismissed unanimously by the 
Labour Court. This decision need to be assessed in light of the Labour Court’s pre-
vious case law, in which the Court has clearly stated that an employer has a duty to 
clarify that an employment does not exist in cases of doubt.43 Under the Labour 
Court’s long established precedent, Nobel Biocare arguably had the duty to clarify 
that an offer of employment had not been made, and in the failure to do so, should 
have been bound by the offer plaintiff believed she had been given. 
 In the third case brought alleging unlawful sex discrimination on the basis of a 
pregnancy, plaintiff had worked for the defendant in a temporary position from 30 
August 2004 to 28 February 2005, which led to a permanent position beginning on 
1 March 2005.44 Three weeks after being permanently employed, plaintiff stated 
that she informed her boss, one of the two brothers who were partners and owned 
the business, that she was to go on sick leave 25 % due to her pregnancy and had 
the physician’s certification in her hand. That same day, 22 March 2005, plaintiff 
was called to an employment review. Plaintiff alleged that she was fired at the mee-
ting. Defendants alleged that plaintiff became upset due to the comments she recei-
ved as to her work performance and quit, leaving directly from the meeting. The 
Labour Court began its analysis by noting that it was to apply the new burden of 
proof which was to make it easier for the plaintiff, namely that she need only pre-
sent facts showing discrimination, and defendant must demonstrate that the disfa-
voring did not have any connection with plaintiff’s sex. However, the Labour Court 
went on and stated that JämO must first show that the employer had taken an em-
ployment action, namely that the employer had fired the employee. Finding the 

 
Swedish legislation, a precedent the first of its kind by the Labour Court in the area of dis-
crimination. The plaintiff alleged unlawful discrimination on the basis of a pregnancy as a 
less qualified woman was chosen for the position. In addressing the case, the Labour Court 
found that in accordance with the then applicable Swedish Equal Treatment Act, a person of 
the opposite sex was unequivocally required in order for unlawful sex discrimination to be 
found. The Court was faced with the choice of applying the Swedish law that the Swedish 
Parliament had already found to be incompatible with Community law or applying Com-
munity law. The Court found that the Swedish law was not applicable to the case at hand. 
Relying on Dekker and several other cases, the Labour Court found that an employer refu-
sing to employ a woman suitable for a position based on her pregnancy violates the Equal 
Treatment Directive. As the County Council is the type of organization that according to 
EC case law has the status of a state, it has direct effect. Plaintiff was the better qualified of 
the two parties. As Plaintiff was best qualified, the County Council had unlawfully discrimi-
nated against her by not employing her based on her pregnancy. 

43  See AD 1981 no. 131. 
44  AD 2006 no. 79 JämO v. Erlandsons Brygga Inc. 



72 RETFÆRD ÅRGANG 32 2009 NR. 4/127 

Laura Carlson 

testimony of the defendant and plaintiff to be of equal weight, the Labour Court 
found that JämO had not met the burden of proof with respect to that the company 
had terminated or provoked plaintiff’s employment termination. As such, there was 
no need to address the issue of discrimination. 
 In the most recent pregnancy case, AD 2009 no. 15, judgment issued in January 
2009, a woman had been on sick leave due to a difficult pregnancy. She then went 
on an extended maternal leave (havandeskapsledighet) again due to the difficult preg-
nancy. The baby was born and she then went on parental leave. While on sick leave, 
she was entitled to supplementary occupational insurance benefits under the collec-
tive agreement. When she went on the maternal leave, she was informed by the 
employer afterwards that the supplemental benefits were not paid for extended 
maternal leaves, only sick leaves. In addition, the employer refused to pay pension 
premiums while she was on parental leave. The Swedish Labour Court found first 
that the supplemental insurance under the collective agreement only covered sick 
leave, so she was not covered during the extended maternal leave. In addition, the 
Labour Court found that the employer did not have to pay the pension premiums 
during the parental leave as this was a question of postponed wages, not benefits, 
and as such, she was not entitled to them, nor did the employer discriminate against 
here for taking parental leave by not paying them. In addition, the Labour Court 
generally stated that the employer had no duty to inform the employee of the diffe-
rent benefits arising under these different systems. It was the responsibility of the 
employee to investigate that issue.  
 A recent 2007 case, Laika Film, concerning a claim of unlawful ethnic discrimina-
tion presented yet another perfect opportunity for the Labour Court to at least 
clearly set out employer liability.45 In the case, the plaintiff, of non-Swedish descent, 
had applied for a position with a film production company as line producer. The 
receptionist wrote back, thanking him for his application but stated that the com-
pany was looking for persons proficient in Swedish. The Labour Court found that 
this was unlawful discrimination, but that the receptionist had acted and not the 
employer. Consequently, the employer could not be found liable for the unlawful 
discrimination. This is a deviation from the respondeat superior liability as already 
existing for employers in other areas of Swedish law, mainly as torts. This holding 
can be seen as even facilitating discrimination by employers as long as a person 
deemed an employer (which is not statutorily defined) cannot be proven to have 
given instructions to discriminate (which has never been proven in a case heard by 
the Labour Court to date). 
 This deference by the Labour Court to employers in general permeates all its 
discrimination jurisprudence. If an employer offers what can be seen as a minimum 

 
45  AD 2007 no. 45, Ethnic Discrimination Ombudsman v. Laika Films and Television AB. 
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of evidence that the decision is not related to an unlawful ground, the Court usually 
finds no discrimination. The three most recent direct discrimination cases show that 
despite an almost total absence of women in these positions, and with respect to the 
police force in question, any positions of power, the Labour Court gave this cir-
cumstance no weight. The Labour Court has not required that the employer objec-
tively prove that the evaluations were based on comparable grounds, that the same 
qualifications were assessed in the same manner, that the same questions were asked 
at interviews, that the same procedure in general was applied to all the candidates. 
Again the police case serves as example, in which plaintiff, despite being imminently 
qualified, was not even called to an interview. One can also trace a progression of 
this deference as developed in the case law. Where the plaintiff was more qualified 
in 1981, twenty years of experience compared with the male candidates’ one, 
discrimination was found. A two-year difference in experience in favor of plaintiff in 
1984 led to a finding of no discrimination. An eight-year difference in experience in 
favor of plaintiff in 1997 led to no discrimination being found. A seventeen-year 
difference in favor of the plaintiff in 2004 under the new »plaintiff friendly« stan-
dard of evidence led to no discrimination being found.46 
 This deference to the employer is also reflected in the cases in which the Labour 
Court has found for the plaintiff. Either plaintiff was obviously more qualified as in 
AD 1981 no. 169 (plaintiff had twenty years of experience compared to male candi-
date’s several months), AD 1981 no. 171 (plaintiff had twenty years of experience 
compared to the male candidates two), AD 1984 no. 22 (in assessment of the posi-
tion as head of personnel, plaintiff’s university degree in social sciences as well as 
eleven years experience as a personnel administrator outweighed male candidate’s 
marginally related independent course work and 11 ½ years experience in other 
positions), AD 1986 no. 67 (plaintiff had six years of experience compared to the 
male candidate’s one) and AD 1989 no. 122 (plaintiff had seventeen years of expe-
rience compared to the male candidates four, two justices dissenting finding it com-
parable) and a different outcome in these cases technically would have almost been 
legally impossible. Alternatively, in the other line of cases in which the Labour 
Court found for the plaintiff, the defendant employers produced little or no reliable 
evidence; AD 1982 no. 17 (defendant in defense sector produced no evidence that 
the reassignment of the two women was necessary or related to reorganization or 
efficiency); AD 1982 no. 139 (defendant produced hearsay as to plaintiff’s difficul-
ties in working with others), AD 1987 no. 67 (defendant’s reliance on interviews 
with co-workers not sufficient proof of personal qualifications), AD 1993 no. 49 

 
46  See AD 1981 no. 169 JämO v. Upplands Väsby Municipality, AD 1984 no. 100 JämO v. The 

State of Sweden through the National Swedish Board of Agriculture, AD 1997 no. 16 JämO v. 
Umeå Parish and AD 2004 no. 44 JämO v. The State of Sweden through the Swedish Agency for 
Government Employers respectively. 
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(defendant relied simply on one interview for the assessment of personal qualifica-
tions), AD 2005 no. 87(defendant produced no evidence for the height requirement 
imposed) and AD 2005 no. 92 (defendant produced no evidence that it tried to hire 
a replacement for the employee requesting parental leave). The employers’ actions 
in these cases gave little leeway for the Labour Court to find for the defendants. 
 When one looks at the case law of the Labour Court, the only movement in a 
positive direction to an expansion of rights for plaintiffs is in the one pregnancy case 
explicitly under Community law, with the employer’s behavior assessed by the court 
lawful under the then current Swedish act. The discrimination jurisprudence of the 
Labour Court as a whole cannot be seen as »infringing« to any great extent upon 
the employer’s freedom to act.  
 This attitude of deference to the employer is reinforced in the Labour Court’s case 
law concerning ethnic discrimination. Almost forty cases have been brought to the 
Labour Court in total alleging ethnic discrimination: Of these, the Labour Court has 
found ethnic discrimination in one.47 One aspect does, however, differentiate these 
cases from those regarding sex discrimination and that is that the plaintiffs in the 
majority of the cases alleging ethnic discrimination were not even called to an inter-
view, whereas in many of the sex discrimination cases, the plaintiff at least made it 
to the interview. In the ethnic discrimination cases, the Labour Court has found that 
the employers have had a number of »non-discriminatory« reasons. A review of the 
case law shows that the Labour Court has found that an employer failing to call a 
plaintiff of Kosovo-Albanian descent to an interview for a position as a truck driver 
at the hospital was not ethnic discrimination, as those called to the interview already 
knew other employees at the hospital.48 Not calling a plaintiff of Yugoslavian de-
scent to an interview was not discrimination even though plaintiff was theoretically 
as qualified as those called, as he had less practical experience according to the de-
fendant’s assessment.49 That a plaintiff from Kosovo was not hired by the defendant 
municipality for the position of building permit architect because of deficient Swe-
dish was not discrimination despite the fact that plaintiff had received a university 
degree from a Swedish university and later received the same position with a diffe-

 
47  See AD 2002 no. 128 DO v. Service Companies Employers’ Association and GfK Sverige Inc. in 

Lund in which the Labour Court found that defendant had indirectly discrimination against 
plaintiff by applying a requirement of »clear« Swedish that was higher than necessary for the 
position. In AD 2005 no. 21 The Swedish Municipal Workers’ Union and A.Ö. on Ingarö v. Tbe 
Association of Healthcare Companies and Attendo Care Inc. in Stockholm, the plaintiff, a Jehovah’s 
witness, could not participate in certain employment activities due to her religious beliefs, 
such as decorating a Christmas tree. The Labour Court did not find discrimination on the 
basis of religion in the case, but found that plaintiff was constructively terminated from her 
employment and that the employer had violated LAS.  

48  AD 2006 no. 60 The Swedish Municipal Workers’ Union v. Skåne Region in Kristianstad. 
49  AD 2005 no. 126 The Swedish Association of Graduate Engineers v. Klippan Municipality. 
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rent municipality.50 The fact that plaintiff submitted an employment application 
within the deadline set by the job advertisement, but defendant hired another Swe-
dish candidate prior to the deadline, was not discrimination.51 Where plaintiff of 
Iranian background had applied for a job as pre-school teacher via fax, the Labour 
Court found it doubtful that the school had received the application as it claimed, as 
the school would have been eligible for more funding if they had hired any person 
for the position, thus there was no motive for the school to discriminate.52 Plaintiff 
of Russian background sent in application and was asked to call for an interview, 
but when plaintiff called, she was not scheduled for an interview. The Labour Court 
found that the employer did not discriminate against her on the basis of her Russian 
accent, but rather because during the telephone call, defendant discovered that 
plaintiff had not gone to a three-year high school program in Sweden and she had 
not submitted additional information concerning her education in Russia.53 Plaintiff 
of Algerian descent was not hired for overtime work despite his being first on the 
list for such work in the company, but this was not discrimination as the signalmen 
refused to work with him for safety reasons.54 Plaintiff of Iranian descent was not 
called to an interview during a telephone conversation, but it was not discrimination 
as defendant’s employee felt that plaintiff was aggressive and not suitable for the 
position.55  
 
50  AD 2005 no. 98 DO v. Norrköping Municipality. 
51  AD 2005 no. 7 N.K. in Norrköping v. Nor Di Cuhr Inc. in Norrköping. 
52  AD 2005 no. 14 The Swedish Teachers’ Union v. ALMEGA Service Employers’ Associations and 

K.E.M. in Skarpnäck. 
53  AD 2005 no. 3 DO v. Comsol Inc. in Stockholm. 
54  AD 2004 no. 22 A.K.T. in Malmö v. Copenhagen Malmö Port Inc. in Malmö. 
55  AD 2003 no. 73 DO v. The Swedish Metal Trades Employers’ Association and Westinghouse Atom 

Inc. in Västerås. Other cases decided against plaintiffs in 2003 are AD 2003 no. 58 DO v. 
Swede-Eye Inc. in Täby (no discrimination when the 27 year old plaintiff, with education as 
hotel receptionist, experience as a hotel receptionist as well as five years experience as a per-
sonal assistant but no sales experience, was not called to job interview and instead a 19 year 
old candidate with experience from MacDonald’s and a video store after high school was hi-
red), AD 2003 no. 55 DO v. The Swedish Social Insurance Administration and Jämtland County’s 
General Social Insurance Administration in Östersund (no discrimination when plaintiff, the only 
one with a foreign background of twelve hired temporarily, was not also permanently hired 
as were the other eleven. The employer found that she was not sufficiently cooperative and 
did not adjust herself to the demands of the employer as evidenced by her failure to partici-
pate in internal educations, from which for one she had received a dispensation for a trip 
abroad and had attended seven, and that she also had requested a wage increase) and in 
2002, AD 2002 no. 54 L.G-C. in Haverdal v. Boods Färg, S.K. Inc. in Halmstad (plaintiff, of 
Israeli descent, not discriminated against though she was qualified for the job and employer 
defendant knew she was of a minority during the job interview, question was whether a re-
presentative of the employer informed plaintiff during the interview that she would not re-
ceive the job because of her skin color after singing »Hallelujah« during the interview. The 
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 In a more interesting case, plaintiff, who was of the Muslim faith and wore a 
purdah, had been called to an interview after a telephone conversation.56 At the 
interview, plaintiff was told by the person hiring that »I don’t care what people 
have for religion, but you unfortunately cannot have those clothes on you when you 
demo, because you are our face to the customer.«57 In addition, the woman stated 
that »I live in Malmö where the most common name nowadays is Mohammed« and 
that she was used to seeing people from all corners of the world. The defendant 
employer admitted that the employee had said these things to the plaintiff, but that 
the woman had already hired someone else just seconds before the interview and felt 
she could not inform the plaintiff of this. Accepting this as the course of events, the 
Labour Court found that there was no discrimination as the position had already 
been filled.58  
 In one of the most recent cases raising ethnic discrimination, AD 2009 no. 4, the 
Labour Court found that a municipality as employer had not unlawfully discrimina-
ted against an employee. The employee was of African descent, and in his work 
place he was referred to by the other employees as »Blackey«, »Big Black Bastard«, 
»Black Head« and »The African.« The municipality argued that this was simply 
banter in which the plaintiff had voluntarily participated. The Labour Court found 
that it was not unlawful discrimination on the basis of ethnic origins as plaintiff did 
voluntarily participate in this banter at the work place.  
 These examples from the Labour Court are not the exception, but rather the rule, 
clearly demonstrating the Achilles heel of this type of legislation. To give the anti-
discrimination laws effect, real sanctions are need as well as courts willing to apply 
the laws in the spirit of the objectives for which they were legislated. 

 
Labour Court found that the person committing these acts at the interview was not a repre-
sentative of the company). 

56  AD 2003 no. 63 DO v. DemÅplock in Gothenburg Inc. in Lindome. 
57  Id. at 496 and 500. 
58  The first two cases under the Ethnic Discrimination Act were AD 1997 no. 61 The Swedish 

Association of Graduate Engineers v. Österåker Municipality (plaintiff, of Greek descent, applied 
for job as system engineer, was not discriminated against by the municipality for not being 
called to an interview as plaintiff requested too high wages, SEK 27 000 per month as oppo-
sed to the hired candidate’s SEK 20 000) and AD 1998 no. 134 DO v. Otto Farkas Bilskade-
verkstad Inc. in Växjö (plaintiff was as qualified as the candidate hired, but offered no proof of 
discriminatory action by defendant despite DO’s allegations that the defendant did not eva-
luate the qualifications in the same manner nor in compliance with industry practice, nor 
asked the same questions nor gave the same opportunity to answer). 
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The Statistics and Allocation of Trial Costs and Fees 

The case law of the Labour Court has demonstrated a consistency of result and ap-
proach as to issues of unlawful discrimination. Approximately 140 discrimination 
cases have been decided by the Labour Court on their merits under the discrimina-
tion legislation. Of these, the Labour Court has found for the plaintiff in approxima-
tely 30, basically finding discrimination once a year in the almost thirty years since 
the enactment of the first Equal Treatment Act. These cases do not comprise the 
entirety of cases in which discrimination claims are brought; private individuals not 
represented by a labor union or the Equal Opportunity Ombudsman must first 
bring such claims to the general courts. However, the Labour Court cases comprise 
the entirety of the appellate as well as officially published cases and are viewed as 
precedent. The number of cases brought with respect to unlawful discrimination on 
the basis of sex or ethnic origins has been consistently tapering off as plaintiffs have 
less and less chance of success. 
 The chances of success also have to be weighed against the costs of bringing a 
discrimination case and the amounts of damages awarded. Trial costs and fees in 
Sweden in general are allocated according to the English rule as expressed in § 1 of 
Chapter 18 of the Swedish Code of Judicial Procedure, which means that the non-
prevailing party pays the trial costs and fees for both parties. According to § 5(2) of 
the 1974 Labour Disputes (Judicial Procedure) Act, the Labour Court may in cases 
governed by the act order that each party bear its own costs if the losing party had 
reasonable cause to have the dispute tried. The Labour Court to date has ordered 
the parties to bear their own costs in five of the over one hundred and forty cases 
alleging unlawful discrimination, and in three of these, it was the plaintiff who was 
successful.59  
 The amount of trial costs and attorneys fees awarded by the Labour Court de-
monstrates a trend that deviates from the relatively modest increases in the amount 
of damages it has awarded. The average amount of trial costs and attorneys fees 
awarded during the 1980’s was approximately SEK 25 000 per case, almost on 
parity with the damages awarded for unlawful discrimination, on the average in the 
amount of SEK 19 000. In the 1990’s, the average amount of trial costs and attor-
ney’s fees increased almost four-fold to approximately SEK 90 000, with the avera-

 
59  AD 1999 no. 51 ALMEGA Industrial and Chemical Employers’ Association v. The Swedish Indu-

strial Workers’ Union as well as The Swedish Industrial Workers’ Union v. ALMEGA Industrial 
and Chemical Employers’ Association and Shell Refinery Inc. in Gothenburg (plaintiff prevailed as to 
claims under the parental leave act), AD 1996 no. 79 The Swedish Union of Local Government 
Officers v. Karlskoga Municipality (plaintiff prevailed wage discrimination claim) and AD 1991 
no. 65 The Commercial Employee’s Union v. Sunny Beach in Varberg Inc. (plaintiff prevailed on 
sexual harassment claim of constructive termination under LAS). 
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ge amount of damages awarded SEK 28 000, the trial costs and fees outpacing the 
damages awarded over three to one. This trend has continued during the 2000’s, 
with the average trial costs and attorneys fees to date approximately SEK 153 00060 
with a corresponding average award of damages for this period SEK 52 500.61 The 
increase in the trial costs and attorneys’ fees over the twenty-five year period is ap-
proximately 800 % compared to the increase in exemplary damages during the 
same period of approximately 275 %, without taking into account the effect of in-
flation over this thirty-year span.  
 To demonstrate how punitive this system can be, in a recent case concerning 
unlawful termination based on the plaintiff’s sexual harassment of a fellow em-
ployee, the plaintiff as a private individual was ordered to pay the costs for his em-
ployer of the proceedings before the Labour Court and also the costs of the procee-
dings in the trial court, a total of SEK 278 727.62 This was despite the fact that the 
plaintiff had been successful in the trial court proceedings and even awarded 
SEK 100 000 as damages for unlawful termination. The increase in the amount of 
trial costs and fees is a development in favor of defendants, as the risks a plaintiff 
takes if unsuccessful have successively increased, not only with respect to the increa-
se in costs and fees, but also to the parallel relative stagnation of damage awards. 
These two aspects, combined with the rate of success in general of discrimination 
claims before the Labour Court have created a significant deterrent for plaintiffs 
bringing claims. Plaintiffs are not willing to take risks and the trial costs become a 
deterrent. It should also be noted that the possibility to receive legal aid is severely 
limited. In most cases, legal aid as provided by home insurance may cover certain 
attorney’s fees in litigation, but the amount is usually limited to the range of SEK 
75 000 to SEK 100 000 in total. Since this is to cover both the plaintiff’s and de-
fendant’s costs, this clearly is insufficient to compensate a plaintiff in case of a loss.  
 This development, as well as the very conservative and restrictive approach taken 
to employment discrimination cases in general, has led to that discrimination cases 
are no longer brought to any great extent. For an individual that has been discrimi-
nated against, the law in essence no longer affords any real remedy under the La-
bour Court’s interpretation and application of the employment discrimination le-
gislation.  

 
60  This statistic is based on the thirty-three cases that have been brought alleging either ethnic 

or sex discrimination from 2000 to 2009. 
61  This statistic is based on the only damage awards given based on the Equality Act (indirect 

discrimination AD 2005 no. 87, SEK 40 000 and for issues concerning sexual harassment, 
AD 2002 no. 102, SEK 80 000 and AD 2005 no. 22, SEK 50 000) as well as for ethnic dis-
crimination (AD 2002 no. 128, SEK 40 000).  

62  See AD 2006 no. 54 Andrzej Sedrowski v. Skånemejerier Economic Association. 
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Conclusion 

The objective of this article has been to highlight the vulnerability of social law with 
respect to judicial interpretation, using the case law of the Swedish Labour Court in 
employment discrimination as a case study. Social law, as proven above, is extremely 
vulnerable to judicial interpretation. Again, if we take an example from the com-
mercial sphere, the parties to a contract in essence can agree to any thing legal in 
the contract, even to the extent of contracting away legislation. Social law is by its 
nature of a different character requiring a different stance by the courts. The objec-
tive of social law is to try to redress injuries, wrongs or inequalities for persons al-
ready vulnerable socially, economically or legally, to try to achieve justice in the 
individual situation. By its nature it is concerned with justice, and the courts before 
which such cases are brought have to think in terms of justice, as well as access to 
justice, when deciding such cases, not only in terms of the individual cases before 
the court, but also in terms of the future development of the law and future cases 
that can arise. A myopic stance by the courts in such cases is fatal, resulting in the 
marginalization of the law and the protections afforded therein.  
 As is clear from the jurisprudence of the Swedish Labour Court, it has perceived 
its task in discrimination cases as not falling within the framework of social law, 
constitutional or human rights protections, but simply as a labor dispute as between 
equal parties, the social partners. As such, the Labour Court has indulged in a very 
restrictive approach to such issues to the point of strangling any modest legal reme-
dies available. A person who has been unlawfully discriminated against by an em-
ployer in essence receives no redress even if successful in litigating the claim. And 
the successes have been few and far between, with the Court recognizing only one 
case of unlawful discrimination on the basis of ethnic discrimination. The last suc-
cessful unequal wage claim was in 1996, and the last time a woman was successful 
on a claim of unlawful discrimination on the basis of qualifications as against a male 
candidate under Swedish law was 1993. 
 This evolution of the case law in the Swedish system reveals the very vulnerability 
of social law, leading to the introductory statement, that there are laws, then there 
are laws. Without the support of courts interpreting the law fairly broadly to achie-
ve the protections intended by the law, the law has no effect. Plaintiffs stop brin-
ging cases as they do not have the resources or information necessary to litigate 
successfully. From this point of view, judicial interpretation can be seen as the 
Achilles heel of social law legislation. The one sure way to kill the law is by the 
courts not giving it the effect intended.  
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