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Sweden’s Experience in Combating Employment 
Discrimination 

By Dr. Laura Carlson 
 
When evaluating the statutory scheme and case law concerning equality issues in general in 
Sweden, one is first struck by the paradox that Sweden, often receiving accolades for the 
advancements made in the area of sex equality, the most recent a 2005 report placing Sweden 
first for narrowing the gender gap,1 at the same time demonstrates other tendencies that go in the 
opposite direction, such as that the wage gap between women and men in Sweden has not 
changed since the 1970’s,2 that the levels of both horizontal and vertical occupational segregation 
in Sweden are among the highest in the world, with half of all Swedish women employed in the 
public sector, as compared to 30 % in the United Kingdom and 19 % in the United States, and the 
marked absence of women in positions of power in Sweden, with 29 % of the higher management 
positions held by women, as compared to 33 % in the United Kingdom and 45 % in the United 
States.3 Sweden first legislated against unlawful discrimination on the basis of sex in 1979. The 
case law by the Swedish Labour Court however demonstrates a reluctance to interpret the 
statutory provisions in the spirit in which they were enacted, with the last case in which the 
Swedish Labour Court found wage discrimination in 1996, and direct sex discrimination under 
Swedish law on the basis of qualifications in 1993. To understand these paradoxes, one must look 
not only at the text of the discrimination legislation, but also at the industrial relationships model 
in Sweden, as well as the attitude towards legislation in general.   
 
The aim of the efforts as to equality must also be examined, with the Swedish legislator focusing 
on enabling women to have access to work. Among the reasons for Sweden maintaining a top 
position with respect to sex equality in the international arena is the social welfare system that 
has been created to this end, including the availability of day care for children, health care as well 
as the number of women participating in politics.4 This balance between success and persisting 
problems is reflected in the efforts that have been made both historically and currently with 
respect to the Swedish legislation addressing the needs of women at work, with the main 
emphasis on facilitating women’s work and not on discrimination per se. 
 
                                                 
1 World Economic Forum, Women’s Empowerment, Measuring the Global Gender Gap, 2005 Report, available at: 
http://www.weforum.org/pdf/Global_Competitiveness_Reports/Reports/gender_gap.pdf. Many of the more extensive 
references have been omitted here, but can be found in Laura Carlson, SEARCHING FOR EQUALITY: SEX 
DISCRIMINATION, PARENTAL LEAVE AND THE SWEDISH MODEL WITH COMPARISONS TO EU, UK AND US LAW (Iustus 
2007) 
2 See Inget lönelyft för kvinnor trots löfte, SVD, 21 September 2005 at 6. 
3 See, e.g., Myth & Reality, Forget all the talk of equal opportunity. European women can have a job – but not a 
career, NEWSWEEK, 27 February 2006. 
4 Even this latter statistic can be viewed with a certain degree of skepticism, with women absent from many of the 
top and most powerful political positions in Sweden. In a survey conducted by one of Sweden’s leading newspapers 
in 2004, 60 % of the 155 (of 158) female members of parliament felt that they had been discriminated against based 
on their sex in the form of information being withheld, being kept out of decision-making processes or being made 
invisible, or in the form of negative comments by male colleagues including “little woman, you are so cute when you 
are angry” or “you understand that we need young women to look at.” See Sex av tio i riksdagen förtrycks – 
Undanhållande av information och osynliggörande vanligt visar SvD:s granskning, SVD, 8 March 2004 at 1.  
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This paper focuses on the Swedish legal structures concerning sex discrimination and parental 
leave, the two avenues taken as to the issue of economic equality between the sexes, and access 
to justice issues. The current approach adopted to achieve economic equality between the sexes in 
Sweden politically and through the legislation is to create a greater economic independence of 
women from the family through paid work, as well as encourage men to assume a greater share 
of unpaid work, particularly parental leave, resulting in a lessening of the double burden of work 
for women. This double burden of paid and unpaid work as carried by women is seen as the 
major obstacle to economic equality as well as the root of sex discrimination. Mothers in Sweden 
take over 80 % of the state subsidized parental leave, a parental leave that is one of the most 
generous in the world, with one parent currently allowed to take up to eleven months of leave 
with full parental cash benefits. After returning to the workforce, a significant number of Swedish 
women work part-time in order to better balance the requirements of work and family. Because 
of this extensive parental leave, as well as the shouldering of the larger share of responsibility in 
the home, the argument is made that employers discriminate against women not simply on the 
basis of sex, but on the belief that women cannot participate as fully as men in employment. In 
addition, women lose ground with respect to seniority, pay, and social benefits in the form of 
pensions due to their absences from work. The double work load as carried by women is also 
seen as one of the causes of the large number of sick leaves and early retirements taken by 
women in Sweden, a way of opting out of the labor market due to stress, leading to further losses 
of income and pensions for women. Many in Sweden argue today that the solution to sex 
discrimination in employment lies in men assuming a larger degree of responsibility within the 
family. If men bear more of the double burden of family and work, employers would then be 
forced to better accommodate the needs of families, and indirectly, women.  
 
However, one cannot examine the statutory prohibitions concerning unlawful discrimination in 
Sweden without taking into account the “Swedish Labour Law Model.” The historical 
development of the labor movement in Sweden gave rise to a state “neutrality” regarding 
employment issues. The social partners, the central employer and employee organizations, have 
the responsibility of regulating labor issues in accordance to this Swedish Model as it evolved in 
the early twentieth century. Over 80 % of all employees in Sweden are members of a union, 
including not only traditional “blue collar workers” or wage earners, but also attorneys, judges, 
and other “white collar” or salaried employees who in other countries have not traditionally been 
part of the labor movement. The terms of collective agreements govern not only employees who 
are union members, but all non-union members at a workplace, entailing that more than 90 % of 
the entire Swedish labor market is governed by such agreements. In those cases in which 
legislation has been adopted, the social partners have often been given the explicit right in the 
legislation to opt out of its provisions through collective agreements. 
  
Employment legislation historically has been considered alien to the Swedish Model as set out in 
the Saltsjöbads Agreement in 1938. The State is to be neutral with respect to such issues, and 
when legislation has been passed, it has been almost a secondary source of law, as the social 
partners historically have been granted significant leeway to opt out of it through collective 
agreements. This also explains why certain areas of labor and particularly employment law, such 
as minimum wages and redundancy benefits, are not regulated by statute.5 Such issues have been 

                                                 
5 For an example of this, see Gabriella Sebardt, REDUNDANCY AND THE SWEDISH MODEL (Iustus 2005) describing 
the system of redundancy benefits created through collective agreements between the social partners. 
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in the hands of the social partners to regulate in accordance with the Swedish Model, and the 
State is considered to have no role to fulfill in these issues. This model, strongly entrenched in a 
system anchored in the 1930’s, has had difficulties dealing with the issue of discrimination, at 
first fighting any legislative regulation of the question at all. Even after concessions by the social 
partners as to the appropriateness of legislation, remnants of this attitude remain.6 

1 The Swedish Discrimination Legislation 

The Swedish legislator has taken the political decision that women are to be equal to men in the 
workplace and the home. However, the primary focus in Sweden has been on equality with 
respect to reallocating unpaid work in the home. The legislative prohibition as to unlawful sex 
discrimination and the legal protections given with respect to the taking of parental leave are not 
so strong as seen by the case law of the Swedish Labour Court. The focus with respect to women 
since the 1970’s has been on increasing their access to work by facilitating combining family and 
work. The focus on achieving economic equality between men and women has been on women 
being economically independent from the family through work and men assuming a greater share 
of the responsibility in the home. This is to be achieved through work, but also through individual 
and not family taxation, as well as the absence of any type of maintenance between spouses after 
marital dissolution and automatic joint physical and legal custody of children.  
 
The primary legislative acts in the areas of sex discrimination and facilitating family and work 
currently are the 1991 Equal Treatment between Women and Men Act7 and the 1995 Parental 
Leave Act.8 The 1991 Equal Treatment Act, enacted to replace the original 1979 Act, has been 
amended several times, the most recent in 2005, with a pending proposal for replacing it with an 
all-encompassing discrimination act. The objective of the 1991 Equal Treatment Act is to 
promote equality between the sexes with respect to employment with employers directed to 
facilitate the combining of employment and parenting for both male and female employees. The 
current act prohibits discrimination in the form of direct discrimination, indirect discrimination, 
wage discrimination and harassment. The Swedish Equal Opportunity Ombudsman, 
Jämställdhetsombudsmannen, has the task of insuring compliance with the law, authorized to 
prosecute claims on behalf of employees, as also are the labor unions. As to combining family 
and work specifically, the 1995 Parental Leave Act, first enacted in 1976, protects certain rights 
of parents taking parental leave.  These two acts are the pillars in the Swedish approach to 
economic equality between women and men. Since the passage of the original 1979 Equality 
Treatment Act and the 1976 Parental Leave Act, the following decades have been spent making 
adjustments to these acts in attempts to eradicate continuing discrimination against women, to be 
in conformance with Community law, and to a certain degree, arguably in counterpoint to the 
jurisprudence of the Swedish Labour Court. The objective has been women having access to 
work, and the belief that discrimination against women will be eradicated if the responsibilities in 
the home are shared equally between men and women. Employers then will be forced to different 

                                                 
6 See, e.g., Svante Nycander, MAKTEN ÖVER ARBETSMARKNADEN – ETT PERSPEKTIV PÅ SVERIGES 1900-TAL (SNS 
Förlag 2002) at 380 who argues that the inefficacy of the Swedish discrimination legislation is a result of trying to 
artificially impose a foreign system of legislation on the already well-functioning system of agreement between the 
social partners. 
7 Jämställdhetslag (SFS 1991:433). A version of the current text of this Act is attached in Appendix One. 
8 Föräldraledighetslag (SFS 1995:584). 
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patterns of behavior if men make the same demands in the work place concerning balancing work 
and family as those presently required mainly by women. 

1.1 The Origins of the Discrimination Legislation in the 1970’s 

At the time of the adoption of the first Equal Treatment between Women and Men Act at the end 
of the 1970’s, employment in Sweden had increased by 390 000 jobs, of which 380 000 were 
held by women. Half of all women working did so part-time, in contrast with 5 % of men, and 
many women were working in the rapidly expanding public sector.9 The level of occupational 
segregation was high as were wage differences between women and men, at least in part a relic of 
the different tariffs that had explicitly existed in certain collective agreements until the mid-
1970’s. In addition, women had almost total responsibility in the private sphere for home and the 
care of children. The word jämställdhet began to be used,10 coined to denote a demarcation from 
equality in society as whole, jämlikhet. Jämställdhet focused exclusively on equality between the 
sexes, marking a shift from women’s issues to societal issues between women and men. 
Theoretically this was to free both sexes from the roles that society historically had placed on 
them, giving women and men equal rights as well as equal responsibilities. To this end, one of 
the first acts with respect to jämställdhet in the 1970’s was the beginning of the transition from 
family based to individual income taxation in 1972, a process completed in 1991. Wealth tax, 
however, is still assessed on a family basis.  
 
Several key labour and employment acts as well as constitutional provisions were also passed in 
the 1970’s that still govern the relationships on the labour market. A new constitution was 
adopted in 1974, protecting both freedom of expression as well as freedom of association and the 
freedom to take industrial action.11 The Employment Protection Act,12 the Trade Union 
Representative (Status at the Workplace) Act,13 the Employee’s Right to Educational Leave Act14 
as well as the Labour Disputes (Judicial Procedure) Act15 were passed in 1974. The Joint 

                                                 
9 See Ronnie Eklund, Sweden: part-time work – welfare or unfair? in Silvana Sciarra, Paul Davies and Mark 
Freedland, eds., EMPLOYMENT POLICY AND THE REGULATION OF PART-TIME WORK IN THE EUROPEAN UNION – A 
COMPARATIVE ANALYSIS (Cambridge 2004) at 259 as to the historical roots of part-time work for women in Sweden 
and Sweden’s tepid response to the EC Part-time Directive as well as the absence of any true change in this area 
since 1976. 
10 Jämställdhet, equality between the sexes, was thus distinguished from all other forms of equality, jämlikhet, 
predominantly concerned with equality between the economic/social classes, as well as within groups other than men 
and women. This conceptual distinction has carried over to other legislative areas treating discrimination based on 
race, handicap and sexual preference, all of which are referred to as issues of jämlikhet. Ethnic discrimination was 
first generally prohibited in 1986, Lag (SFS 1986:442) mot etnisk diskriminering, which law was replaced in 1994 by 
Lag (SFS 1994:134) mot etnisk diskriminering containing express provisions concerning employment and hiring. 
This was replaced in 1999 by Lag (SFS 1999:130) om åtgärder mot etnisk diskriminering i arbetslivet which 
expanded the provisions to include religion and other beliefs. That same year, prohibitions against discrimination 
based on sexual orientation and handicap were also legislated.  
11 An English translation of the Instrument of Government of the Swedish Constitution is available at the website of 
the Swedish Parliament at www.riksdagen.se/templates/R_Page____6307.aspx. 
12 SFS 1974:12 was replaced by SFS 1982:80. For an English translation of the 1982 act, see 
www.sweden.gov.se/sb/d/108/a/2544. 
13 SFS 1974:358. For an English translation of this act, see www.regeringen.se/sb/d/108/a/2528.  
14 SFS 1974:981. For an English translation of this act, see www.sweden.gov.se/sb/d/108/a/2532. 
15 SFS 1974:371. For an English translation of this act, see www.regeringen.se/sb/d/108/a/2499. 
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Regulation Act16 as well as the Act on the Right to Parental Leave were passed in 1976. A new 
Vacation Act17 as well as the Work Environment Act were passed in 1977.18 A new Employment 
Protection Act was adopted in 1982.  

1.1.1 The 1979 Equal Treatment Between Women and Men at Work 
Act 

The issue of whether legislation should be used as a means to promote equality between women 
and men was the object of general debate during the entirety of the 1970’s. Proposals for 
legislation as well as calls for government investigations of the issue of sex discrimination were 
raised in motion after motion to the Swedish Parliament by the liberal political party, Folkpartiet. 
The original motions included prohibitions against unlawful discrimination on other grounds such 
as race, based on the American federal Civil Rights Act of 1964. An equality subsidy was 
instituted instead of legislation by the Swedish government on a trial basis, much in line with the 
Swedish Labour Law Model, with employers hiring the less represented sex eligible for a 
government subsidy of SEK 8–14 per hour. A regulation was adopted in 1973 prohibiting 
discrimination on the basis of sex or age in state employment. 
 
An Equality Delegation was appointed at the end of 1972 to further investigate and develop an 
overall perspective that was to guide the work towards achieving equality between women and 
men. The delegation presented a report in 1975, concluding that legislation could easily freeze 
the current injustices in the system and impede more active equality measures. The delegation 
found overwhelming reasons against adopting legislation similar to that in the United States. 
Another international push towards discrimination legislation arose from Sweden’s participation 
in the first United Nations World Conference of Women in 1975.  
 
After a change in government to a non-socialist coalition, an Equality Committee was appointed 
in 1976 and given the task to objectively and without preconceptions investigate and draft 
legislation against sex discrimination. The new mandate was based on the conviction that a law 
prohibiting sex discrimination was significant as one of several societal mechanisms for bringing 
about change. That same year, a regulation was passed mandating equality between women and 
men in state employment. However, statutory regulation of discrimination in the private sector 
had long been fought by both employer and employee organizations. The social partners argued 
that discrimination did not and should not differ in any aspect from other employment issues 
regulated by the social partners. The Swedish Model could take care of the problem, and the state 
needed to retain its historical neutrality to labor issues in general also in the area of 
discrimination. Employers viewed a prohibition against discrimination as limiting their right to 
freely hire, a right that had been protected since the December Compromise in 1906. Another fear 
was that the proposed law was too vague, making it impossible for individual employers to 
predict what was expected, posing a threat to legal certainty. The social partners entered into an 
                                                 
16 SFS 1976:580. For an English translation of this act, see www.regeringen.se/sb/d/108/a/2534. This translation uses 
the title, Employment (Co-Determination in the Workplace) Act instead of the Joint Regulation Act as used in this 
work. 
17 SFS 1977:480. For an English translation of this act, also referred to as the Annual Leave Act, see 
www.sweden.gov.se/sb/d/108/a/2521. 
18 SFS 1977:1160. An English translation of the Work Environment Act is available at the website of the Swedish 
Work Environment Authority, www.av.se, and also at Government Offices of Sweden, www.sweden.gov.se. 
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Equality Agreement in 1977 covering large segments of the work force. All areas in the private 
sector except transportation were covered in an effort to prevent regulation by statute or by any 
eventual government agency. The social partners then argued that these agreements should be 
given time in order to assess their effectiveness. In the alternative, the social partners argued that 
legislation would impede work with equality and increase bureaucracy.  
 
The Equality Committee issued its report in 1978 and the Government thereafter presented a first 
legislative bill. Only a “half-law” was passed by the Swedish parliament by a vote of 155 to 150, 
namely the paragraphs simply containing a general prohibition against discrimination. The 
sections covering the creation and jurisdiction of the Equal Opportunity Ombudsman, JämO, as 
well as the obligation of the employer to carry out active measures, were not adopted. Certain 
resistance existed as to placing collective agreements within the jurisdiction of JämO, as 
evidenced by the 1977 Equality Agreement, resistance that prevailed until 1994. A second 
legislative bill was submitted in 1979, to a large extent identical to the same as the first. It was 
adopted in its entirety by Parliament, passing by only one vote. After decades of discussion and 
debate, the first Swedish act prohibiting unequal treatment of women and men in work finally 
came to pass, effective 1 July 1980.19 It was to the highest degree a political compromise not 
based solely on the actual issue of equality for women but on the power of the Swedish Model in 
society as well as upcoming elections. This partially explains the skepticism that has persisted 
with respect to statutory regulation in this area. 
 
As does the current 1991 Equal Treatment Act, the 1979 Equal Treatment Act had three sections: 
prohibitions against discrimination, active measures to be taken by the employer, and 
enforcement mechanisms and procedures, including the establishment of JämO. The objective as 
set out in the first section was to promote equal rights between women and men in questions 
regarding employment, employment conditions and opportunities for development within work. 
This was to be achieved through a prohibition against discrimination as stated in §§ 2–5 to be 
invoked in individual cases, as well as active measures to be taken by employers as set out in § 6. 
The prohibitions as set out in §§ 2–5 were mandatory, while the social partners were empowered 
by § 7 to deviate from the active measures prescribed in § 6 in collective agreements.  
 
According to § 2, employers were prohibited from disfavoring an employee or person seeking 
employment on the basis of sex. Disfavoring existed according to § 3 if an employer in 
employment, promotion or training, appointed a person of the opposite sex while overlooking a 
person with better qualifications. This difference in treatment was justified where the employer 
could prove that the decision did not depend on a person’s sex, or that the decision was a step in 
an endeavor to promote equality in employment, or was justified with respect to a charitable or 
other interest that ought not be subordinated to the interest of equality in employment. A 
disfavoring occurred on the basis of sex in § 4 when an employer applied worse employment 
conditions for an employee than those for an employee of the opposite sex in the performance of 
employment, management or distribution of work, in a manner in which the employee is 
obviously disadvantageously treated in comparison with persons of the opposite sex, or 
terminates, relocates, lays off or fires any person or comparable measure thereto if the measure 

                                                 
19 Lag (SFS 1979:1118) om jämställdhet mellan kvinnor och män i arbetslivet, Prop. 1979/80:175, Bet. 
1979/80:AU10, Rskr. 1979/1980:117. 
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depends upon the employee’s sex. Collective agreements prescribing differences as to 
employment terms on the basis of sex were to be declared invalid according to § 5.  
 
A requirement for active measures to promote equality in employment was placed on the 
employer in accordance with § 6, as well as to encourage an equal balance of employment 
between women and men to the degree reasonable taking into consideration the employer’s 
resources and circumstances in general. 
 
Damages could be awarded for violations of § 3. A “group rebate” was created in § 8 for 
violations of § 3 in that, in the event an employer discriminated against more than the one person, 
the damages were to be assessed for one person to be shared equally by the group. If the 
disfavoring were in violation of § 4, the employer was to pay damages for the losses arising and 
for the violation suffered by the plaintiff. In any event, the amount of damages could be lowered 
or entirely nullified if the court found it just to do so. Violations of the duty to perform active 
measures could lead to fines and an injunction to perform the measures under § 9.  
 
The office of the Equal Opportunity Ombudsman, Jämställdhetsombudsmannen (“JämO”),20 was 
created under § 10 to enforce compliance with the law. A duty for employers to provide 
information upon request to JämO was created in § 11. An Equality Council21 was also 
established to assist in effecting compliance, consisting of eleven members, the chairman and 
four members trained in the law and non-partisan, and the remaining six appointed by the social 
partners. JämO could bring an action to the Council to decide in accordance with §§ 9, 11 and 13 
for an order to comply upon penalty of fine. If the employer still persisted in noncompliance with 
the Council’s order, the order could be brought for enforcement to a district court. JämO was also 
given the authority to issues fines for an employer’s failure to provide information, a decision 
that could be appealed to the Council. The Council’s decisions as to these fines could not be 
appealed according to § 13.  
 
JämO was also empowered to bring actions to the Swedish Labour Court on behalf of a wronged 
individual in accordance to § 12 if the person consented and JämO found the case to be 
significant for the application of the law. If the labor union had such a right to bring the action, 
JämO could only bring the action if the labor union declined. Cases brought under the Equal 
Treatment Act were to proceed according to the 1974 Labour Disputes (Judicial Procedure) Act 
and be negotiated by the social partners in accordance with the Joint Regulation Act.  

That the 1979 Equal Treatment Act was not a happy compromise can be seen not only from the 
fact that the first proposal adopted did not have a chance to become effective before it was 
“repealed,” but also that only one year later, the act was amended again rather significantly. 
Seven new paragraphs were added, due to factors both internal and external to Sweden. The 
wording of the group rebate in § 8 was strengthened, so that it was clear that damages would be 
based on the situation of one person to be shared by all. The directions for how and when an 
employer was to perform active measures were removed from § 9. A court could order 
proceedings to be held confidential according to the amendment to § 11 to the extent the 

                                                 
20 Jämställdhetsombudsmannen uses the English title, Equal Opportunity Ombudsman. See its website in English, 
available at: http://www.jamombud.se/en/. In this work, the shorter version, JämO, has been used instead. 
21 Jämställdhetsnämnden. 
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proceedings might disclose sensitive business or personal information. A statute of limitations of 
six months to be triggered by the event of discrimination was inserted in new wording of § 14 as 
to § 8. The new §§ 15–22 set out the procedures and powers of the Equality Council and JämO in 
greater detail. Last, a duty of confidentiality was created in § 22 for those persons who in 
proceedings before JämO or the Council obtained information that could be considered sensitive 
from a business or personal aspect. The turbulence of the initial passing of the act seems to have 
quieted somewhat after this barrage of legislation and amendments.  

The initiative for the next set of changes made in 1985 was a report submitted by JämO to the 
State Department of Labor Law dated 1982 as to the efficacy of the law to date. Six areas of 
concern were brought up by JämO:  

• The lack of a right by an applicant to obtain information about other candidates in hiring or promotion;  
• The need for an extension of the statute of limitations;  
• The right for a wronged plaintiff to receive the employment denied;  
• The right for persons called to an investigation to receive compensation for associated costs;  
• The need for protection against retaliatory measures by employers against plaintiffs based on the assertion 

of rights under the act; and  
• A change in the composition of the courts as to discrimination claims, the proposal being that persons 

sitting on the tribunal be of the same sex as the plaintiff. 22  

As envisioned already in the initial discussion in 1978 concerning the adoption of the six month 
statute of limitations, the right of an applicant to receive information about the qualifications of 
other applicants was finally expressly included in the Act in 1985. Certain other changes were 
also made, an extension of the statute of limitations in § 14 by two months after the statute of 
limitations for labor union action had expired, compensation for the expenses of witnesses as 
called by JämO, and the revocation of the right to appeal JämO’s assessment of fines in 
accordance with § 19(1) to the Equality Council.23 The proposed changes not effected were sent 
to referral for further action. This eventually led to the governmental report concerning a ten-year 
assessment of the 1979 Act and ultimately to the new 1991 Equal Treatment Act. 

1.1.2 The Parental Leave Acts of 1976 and 1978 

Up to the 1970’s, the six weeks of obligatory maternal leave for industrial workers as established 
in the 1900 Swedish Act incorporating the Bern Convention had basically remained unchanged 
and was the only legislation existing for this type of leave. An extended right to parental leave 
encompassing both parents was passed in 1976 in the effort towards complete formal equality 
between the sexes in the law. The 1945 Swedish Act concerning protections against employment 
termination on the basis of marriage or pregnancy was repealed. The right of employees to 
parental leave was established in § 3 of the 1976 Parental Leave Act, with an employee eligible 

                                                 
22 Attachment 1 to Prop. 1984/85:60 om ändring i lagen (1979:1118) om jämställdhet mellan kvinnor och män i 
arbetslivet, m.m. at 42. 
23 The early 1980’s has been characterized by one author as a backlash to the seventies, that the ideal of the 
housewife was once again enshrined for her care of the home and family. Women were no longer needed in the 
workplace, the growth economy was replaced by a savings economy and the Social Democrat government did not 
even include equality in the Government Declaration in 1982. See Gudrun Nordborg, Jämställdhet – synpunkter 
utifrån jämställdhetslagstiftningen och vissa ärenden hos jämställdhetsombudsmannen, 1984 SVJT 190 at 215. 



 11

to take leave after either six months of continual employment, or twelve months of employment 
within the past two years. The right to parental leave was tied to the Swedish National Insurance 
Act that still defines many issues of eligibility and parental leave cash benefit amounts. The 
mother allowance that had been created in the 1930’s as a result of the mandatory leave had 
already been transformed into a parental leave cash benefit in 1974 through amendments to the 
National Insurance Act. The original period of leave under the 1976 Act was seven months and a 
parent could take either 100 % or 50 % leave from employment. Female employees not eligible 
for parental leave under § 3 were given the right to a maternal leave beginning six weeks before 
and ending six weeks after the birth of a child under § 4. The decision to take parental leave was 
left in the hands of the parents, with employers barred from refusing to respect the decision of a 
parent. An ideological shift occurred with the passage of the act, with maternity leave as an 
obligation for certain women within industry transformed into a right for each parent to decide 
whether to exercise. During the first year after the enactment of the Parental Leave Act, 0.5 % of 
men took parental leave.24 Leeway existed for the social partners to enter into collective 
agreements as to certain issues.25 
 
The 1976 Act was replaced already in 1978. The unequivocal right to complete leave was 
retained in § 3 and a right to reduced hours was introduced in § 8. However, the employer had the 
right to schedule the reduction of hours, and in the absence of agreement, to do so unilaterally at 
the end and beginning of each day. The right to opt out of the legislative provisions through 
collective agreements was added. The 1978 Act was amended again in 1979, strengthening the 
protections by making any unlawful decision by the employer invalid under § 11, and granting 
pregnant women the right to reassignments in the event of strenuous physical work. The 1978 
Act was amended seven times during the 1980’s and six times in the 1990’s to be finally replaced 
by the 1995 Parental Leave Act.  
 

1.1.3 The Repeal of Spousal Maintenance and Family Taxation  

Another step in the direction of equality between women and men was the virtual repeal in 1978 
of the obligation in Chapter 6 § 7 of the Swedish Marital Code as to spousal maintenance after 
marital dissolution, reflecting in part an ideological shift from the single breadwinner provider to 
a two income household. An interesting facet of the legislative actions taken with respect to 
women in this decade is their timing in general. The aspects of the legal system that arguably 
benefited women, albeit modestly, family taxation and spousal maintenance, were removed prior 
to any protections or strengthening of the rights of women to employment being put into place to 
compensate for any losses. This perhaps is consistent with efforts towards formal equality, 
however unluckily planned, but also can be seen as consistent with the “Work Line” approach 
adopted by the government. This approach entailed that the social welfare system was to be based 
on facilitating the individual’s possibilities to support herself. The welfare system is to function 

                                                 
24 See the Swedish Social Insurance Administration, Report on Föräldrapenning, available at the Swedish Social 
Insurance Administration website: http://www.fk.se/omfk/analys/barnfamilj/foraldrap/#Brinn. 
25 For a current review of collective agreement provisions as to public insurance benefits including the parental leave 
cash benefit, see Gabriella Sjögren Lindquist and Eskil Wadensjö, NATIONAL SOCIAL INSURANCE, NOT THE WHOLE 
PICTURE, ESS 2006:5, government report available in English at www.regeringen.se/sb/d/6189/a/72834. 
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as a safety net for individuals needing financial support at different stages in their lives, and work 
is to be the basis of the welfare system. 
 
In contrast to in England and the United States, the obligation as to spousal maintenance arguably 
never took root in the Swedish case law even when it did exist. Already at the beginning of the 
1970’s, a time in which the wage gap between women and men is acknowledged to have been 
significant and many women did not work, spousal maintenance was only awarded on a national 
average in one out of ten cases, and half of these for a period of four years or less.26 Even despite 
awards of maintenance, women had considerably worse economic situations than men after 
divorce. The 1978 amendment to the Marriage Code was seen as a codification of this case law. 
The focus in the preparatory works is the objective that spouses are to be economically self-
sufficient, and no discussion appears concerning an equal standard of living between spouses 
after marital dissolution, despite the fact that the circumstance that women often were less 
economically well-off after divorce was noted. 
 
Under the current Marriage Code, each spouse has legal control of his or her property and is 
responsible for his or her own debts. Spouses have a legal duty to provide each other with the 
information necessary for assessment of the family’s financial condition. In the event a spouse is 
not able economically to support his or her own personal needs, the other spouse has a legal duty 
to provide that needed. The property of the spouses becomes marital property to be shared 
equally upon dissolution based on marital divorce or death, unless it falls within a category of 
“individual property” which is entirely exempt from the marital property estate. “Individual 
property” according Chapter 10 § 3 (1) of the Marriage Code includes insurances and pensions 
contracted as individual property. The other spouse can make no claim on these types of property 
in a divorce, or on any future income. The worth of the individual property is not included in the 
marital estate, and the only deviation allowed from a 50/50 division of the marital property is one 
in favor of the wealthier spouse, as he or she is not forced to give more than what is found just 
according to Chapter 12 § 1 of the Swedish Marriage Code. 
 
Of the three main categories of pensions existing in Sweden, state pensions, employment 
pensions and individual pensions, state pensions by law are not marital property and most 
employment pensions are considered individual property. However, the possibility now exists to 
split each individual year’s state pension savings between spouses, but not retroactively and only 
for one year at a time, for a fee amounting to 15 % of the amount transferred. Employment 
pensions are often drafted to reflect this family law designation of property by including a 
provision in the pension agreement that it cannot be transferred, thus rendering it individual 
property. Another aspect of private pensions that has recently been noted is that even for the same 
premiums, women and men receive different pension payments; for a premium of SEK 1 000, a 
woman receives SEK 1 381 and a man SEK 1 533.27 
 

                                                 
26 See Anders Agell, ÄKTENSKAP SAMBOENDE PARTNERSKAP (3rd ed. Iustus 2004) at 54. For an in-depth analysis of 
the financial impact the division of marital property, and most significantly, pensions, upon the dissolution of 
marriage, has for women, see Margareta Brattström, MAKARS PENSIONSRÄTTIGHETER (Iustus 2004). 
27 See Jämställdheten granskad i skuggrapport – Rapport till FNs CEDAW-kommitté från tio svenska 
frivilligorganisationer (Svenska UNIFEM-kommitté 2001) at 46. 



 13

The right to spousal maintenance still technically exists, but the dividing line between awarding 
spousal maintenance or not is basically destitution, the driving force being that the state should 
not then have to support a former spouse. Spouses have no right to claims of maintaining the 
same standard of living upon dissolution. Certain economic repercussions of this system 
combined with employment decisions can be seen with the differences in pensions. Many, if not 
most, Swedish women take an extended parental leave, and in addition, work part-time during 
some point in their career. This can be seen from statistics from 2003, when a 65-year old man 
had pension funds in the amount of SEK 2.2 million, and a 65-year old woman, SEK 1.6 million, 
73 % of the man’s.28 
 
It must also be kept in mind that these limited rights within marital law as to the marital estate as 
described above are only granted to married spouses or registered partners. Almost one-third of 
the couples in Sweden cohabit without marrying,29 and in such relationships, the rights are 
limited to certain interests in the mutual residence and household goods, and definitely are not as 
extensive as the spousal rights described above.30 The ultimate result of the property 
arrangements under this system is that if a couple makes the choice that one of the spouses will 
work part-time and take care of the house and family, and the other full-time, the spouse working 
less has no further claim and in essence, carries the entire financial burden of the allocation of 
work as between the parties in the event of a separation. In cases of divorce with children, the 
woman is often significantly poorer than the man after the divorce.31 
 
This focus on the economic independence of women as existing in the family, property, tax and 
employment law systems has been referred to as a shift going from a triangular maintenance 
system for women to a dual maintenance system for women as is argued is the present case for 
men.32 In this triangular maintenance system for women historically, income was derived from 
the family, employment and the state in the form of public assistance and men relied solely on a 
dual maintenance system of income and social assistance. By removing spousal maintenance and 
family taxation, as well as with women entering the workforce, the third prong of this system was 
hypothetically to be phased out, leaving women with the same dual maintenance system as men 
and in a better position of equality according to this conception. An objection can be made to this 
                                                 
28 Brattström at 17 citing Pensionssystemets årsredovisning 2003 at 35. 
29 See Sambolag skapar en falsk trygghet, SVD, 9 April 2005, available at: 
http://www.svd.se/dynamiskt/naringsliv/did_9501724.asp. As to property regimes based on marriage or cohabitation, 
in Sweden and the United States, inter alia, see Göran Lind, COMMON LAW MARRIAGE – ETT RÄTTSINSTITUT FÖR 
SAMBOENDE. URSPRUNG - GÄLLANDE RÄTT - FRAMTID (Uppsala 2006). 
30 Almost one-half of all cohabiting persons believe that the same regulations are applicable to them as for married 
persons, see Lind at Chapter 12, note 167 citing Statskontoret 1993:24 at 18, noting that with the division of property 
between cohabiting persons, assets acquired prior to the cohabitation relationship are not included, as are neither 
assets acquired during the cohabitation relationship that are not the residence and household, e.g., money, shares, 
automobiles, boats, vacation homes and other real estate. Lind further notes that the number of automobiles, boats 
and vacation homes per capita is very high in Sweden, as is the number of shares, with 80 % of all Swedes owning 
shares in some form.  
31 The difference in the economic situations of spouses after divorce is considerable, divorced women often have the 
greater responsibility for care of children, higher rates of unemployment (1994 – 14 %) and part-time work and 
lower income in general. See Michael Gähler, Ekonomiska konsekvenser av Skilsmässa in SOU 1997:138 Familj, 
Makt och Jämställdhet, Kvinnomaktutredning at 256. 
32 See Ruth Nielson and Marit Halvorsen, Sex Discrimination between the Nordic Model and European Community 
Law in Niklas Bruun et al., THE NORDIC LABOUR RELATIONS MODEL – LABOUR LAW AND TRADE UNIONS IN THE 
NORDIC COUNTRIES – TODAY AND TOMORROW (Dartmouth 1992) at 180. 
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reasoning, however, as it is fallacious in its depiction of the dual maintenance system of income 
for men, as women also contribute to men, not simply in economic terms but also with work in 
the home and care of the family thus facilitating men’s participation in employment. By 
removing this from the analysis, the non-monetary contributions of women go unrecognized, 
exacerbating the position of women in Sweden as to unpaid work. This is true not only of 
heterosexual married couples but is equally applicable to both heterosexual and homosexual 
couples living together. By removing the “third prong” from the analysis, the work of women 
becomes even more “unpaid” under this reasoning.33 In addition, as the third prong of support for 
men in the form of women’s unpaid work still exists, the rights of spouses become asymmetrical. 
A woman is no longer economically dependent upon her spouse, but in the event of a divorce, she 
will be the poorer of the two with respect both to income and pension, a gap that the state only 
fills to maintain a minimum level of existence. 

1.2 The Current Swedish Discrimination and Parental Leave Legislation 

Both current pieces of Swedish legislation governing parental leave and sex equality were 
enacted in the 1990’s, replacing the above 1970’s acts, and addressing issues as raised in the case 
law and also in response to the requirements of EU membership. The Swedish Government 
drafted a five-year action plan in 1988 addressing the politics of equality facing the 1990’s.34 As 
a step towards the action plan, a committee was formed to evaluate and draft proposals for 
changes to the 1979 Equal Treatment Act. In its five hundred-page report, the Committee 
addressed both substantive and procedural aspects of the 1979 Equal Treatment Act, identifying 
seven key areas:  

• A change in the definition of discrimination to include situations in which the candidates have comparable 
merits, but there is a discriminatory intent by the employer; 

• Allowance of the use of information other than an agreed work evaluation to prove wage discrimination; 
• Explicit inclusion of sexual harassment and retaliatory actions as part of the definition of discrimination; 
• Explicit statement that discrimination includes both direct and indirect discrimination so that the law could 

reach behavior disproportionately favoring one sex; 
• The obligation for an employer to annually draft an equality plan; 
• More concrete regulations for active measures even if they can be replaced by collective agreements; and 
• Expansion of JämO’s authority to enforce the law.35 

 
As to procedural aspects, JämO had raised the issue as to the statute of limitations again and the 
difficulty in getting unions to act before the last minute, leaving little time for any investigation 
JämO may need to conduct before bringing a case. The Committee argued that the statute of 
limitations in discrimination cases ought not vary so much from other types of employment cases, 
particularly the right to organize, and found no reason to change the current system. The 
preparatory works had expressed a desire from the inception of the equality legislation that such 
legislation mirror the protections as given to the right for workers to organize. The Committee 

                                                 
33 For a discussion of this issue as to the Nordic Model of Family Law, see Nousiainen, Transformative Nordic 
Welfare: Liberal and Communitarian Trends in Family and Market Law, in RESPONSIBLE SELVES – WOMEN IN THE 
NORDIC LEGAL CULTURE at 25. Nousianien discusses the tension between the ideology of the Nordic welfare state 
and the reality of the division of labor between spouses, concluding that the Nordic welfare state “has undeniable 
merits.” Id. at 57.  
34 Prop. 1987/88:105 om jämställdhetspolitiken inför 90-talet, Bet. 1987/88:AU17 Rskr. 1987/88:364, Bet. 
1987/88:UbU34, Rskr. 1987/88:365.  
35 SOU 1990:41 Tio år med jämställdhetslagen – utvärdering och förslag at 17–18. 



 15

also looked at the issue of exemplary damages, noting the criticism that employers could buy 
themselves free with nominal amounts. The Committee stated that during the years from 1981–
1986, AD had ordered exemplary damages in amounts from SEK 10 000–20 000. The Committee 
rationalized that AD could have been making allowances for the fact that the law was new and 
had not yet sunk into the consciousness of employers and noted that in one 1987 case, exemplary 
damages of SEK 25 000 were awarded, and in another from 1989, SEK 40 000. The Committee 
found that despite this tendency towards a modest increase, these amounts had no significant 
effect on preventing discriminatory behavior. The Committee maintained that the amount of 
damages ought to be felt by the employer, and that in most cases, an amount of six figures ought 
not be too much. Other procedural aspects as to bringing claims under the 1979 Equal Treatment 
Act were examined, including the possibility of class actions similar to the American system. The 
Committee found that this option should perhaps exist, but in a broader context in general in the 
Swedish legal system and not only in sex discrimination claims.  
 
 
 

1.2.1 The 1991 Equal Treatment Between Women and Men at Work 
Act 

The results of the ten-year evaluation formed the bases for the current 1991 Act Concerning 
Equal Treatment Between Women and Men at Work (“1991 Equal Treatment Act”).36 The Act 
kept much of the 1979 Equal Treatment Act, particularly its layout and enforcement mechanisms, 
however, the order was changed, beginning with the sections on the duty to take active measures, 
followed by the prohibition against discrimination, with the third section still regarding 
enforcement and JämO. A very central aspect of the Swedish Model was retained in the 1991 
Equal Treatment Act, namely that collective agreements could replace the Act’s provisions on 
active equality measures to the extent the agreements were approved on the central level by the 
social partners. The social partners had originally used this opt out right to limit JämO’s 
jurisdiction by entering into the 1977 and 1983 Equality Agreements.37 The requirement that 
plaintiff demonstrate that she was better objectively qualified was retained. A prohibition against 
harassment based on refusal of sexual advances or reporting of a sex discrimination claim was 
included in § 22.  
 
Many government reports have addressed issues under the legislation with respect to economic 
equality since the passage of the 1991 Act, but the results of all these investigations have been 
rather modest amendments to the legislation and procedural mechanisms originally instituted in 
the 1970’s. The right to opt out of the legislative provisions through collective agreements was 
finally removed in 1994, mandating that the provisions of the Act for active measures be 
                                                 
36 Jämställdhetslag (SFS 1991:433), Prop. 1990/91:113 Om en ny jämställdhetslag, m.m., Bet. 1990/91:AU17, Rskr. 
1990/91:288. 
37 The 1983 Equality Agreement is still incorporated into collective agreements to this date, see, e.g., the Collective 
Agreement for the Timber Mill Sector entered into between the Association of Swedish Timber Industries and the 
Federation of Swedish Forestal and Agricultural Employers valid between 1 April 2004 and 31 March 2007, which 
states in § 17 of the Equality Agreement, that the Equality Agreement entered into between SAF, LO and PTK on 3 
March 1983 was valid as a collective agreement between the parties to the current agreement in accordance with an 
accord reached on 2 September 1983. 
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followed even where collective agreements existed. A duty for the employer to analyze wages 
was also included in § 9a. The provisions concerning the employer’s responsibility for sexual 
harassment were sharpened in 1998, mandating that the employer take those measures necessary 
to prevent sexual harassment, and also imposing a duty to investigate in situations coming to the 
knowledge of the employer. 
 
A second governmental report, this time on the efficacy of the 1991 Equal Treatment Act, was 
issued in 1999. It proposed that a definition of indirect discrimination be explicitly included in 
the 1991 Equal Treatment Act. It also found that the requirement under the Swedish act for a 
comparator of the opposite sex was not consistent with Community law. Changes were suggested 
as to amending the presumptive rule as applied to sex discrimination to conform to the EC 
directive. This Committee found, however, that the burden of proof for wage discrimination was 
in conformance with Community law and did not need to be changed. With respect to damages, 
the committee proposed that the group rebate be finally taken away but found that in general, the 
Swedish case law was consistent with Community law. According to the committee, the 
requirement for employers to analyze wage differences should be an express duty. The right to 
petition the Equality Council regarding compliance upon penalty of fine should also be extended 
to the labor unions.  
 
These amendments as suggested by the Committee were made two years later in 2000. Section 11 
was amended to require that any wage inequalities found by employers through the wage analysis 
be remedied within three years. The requirement that plaintiff demonstrate that she was better 
qualified was replaced by a requirement of a comparison with a “person in a similar position” in 
§ 15. A definition of indirect discrimination was included in § 16. The group rebate for damages 
was taken away, damages would no longer be based on those of one individual to be shared by 
the group but instead be based on each individual’s damages and not shared. The evidentiary 
presumption rule, as well as the evidentiary rules by which the employer’s intent was given 
significance as to whether discrimination existed, were also removed. A plaintiff now is to show 
that circumstances give reason to believe that discrimination exists. The burden of proof then is 
to shift to the employer to prove that the difference in treatment was not based on sex. The intent 
of the employer is no longer of any significance so no evidence needs be presented regarding the 
existence of a discriminatory intent.  
 
The burden of proof was changed for equal wage claims in an effort to make it easier for 
plaintiffs to meet the evidentiary burden and also arguably as the Swedish Parliament’s response 
to certain of AD’s judgments. This can be seen from a statement in the preparatory works on the 
existing Swedish case law and previous legislative preparatory works:  

First, the presumption rules and the requirement of a comparator are now removed. 
Therewith, the statements in the legislative preparatory works and the case law to date 
must be read with caution and in light of the ECJ’s decisions. The statement, for 
example, that the presumption in cases of wage discrimination is not generally seen as 
“strong” will not have significance in the future. The most important source of law in 
the interpretation and application of the evidentiary regulations are the decisions by the 
ECJ.38  

                                                 
38 Prop. 1999/2000:143 Ändringar i jämställdhetslagen m.m. at 55. For cases in which this statement is affirmatively 
cited, see, e.g., AD 1991 no. 62 The Swedish Union of Journalists v. The Swedish Newspaper Publishers’ 



 17

 
Employers now have the obligation to map and analyze their regulations and practices according 
to § 9b for wages and other employment terms and conditions, and if any differences exist, effect 
measures to remove them within three years. The employer also has a duty to provide wage 
information to the labor unions so that they can assist in these efforts. JämO was given the 
authority to monitor these efforts and the labor unions were given the right to petition the Equal 
Opportunity Council for fines for failure to provide information according to § 33. 
 
The most recent amendments in 2005 were again to strengthen the 1991 Equal Treatment Act and 
take those measures necessary to comply with the EC Equal Treatment Directive, Social Security 
Directive and Pregnant Workers Directive. The definitions of direct and indirect discrimination 
were amended to be consistent with the definitions as stated in the other Swedish discrimination 
legislation. Direct discrimination is now defined in § 15 as where an employer treats an employee 
or applicant less favorably than the employer treats, has treated or would treat another in a 
“comparable situation” (as opposed to similar situation) if the less favorable treatment has a 
connection with the person’s sex. Indirect discrimination is now defined in § 16 as an employer 
applying a provision, criteria or procedure that appears neutral but in practice particularly is to 
the detriment of one sex, if it is not motivated by a lawful objective and suitable and necessary to 
reach that objective. The previous justification for sex discrimination on the basis of certain 
interests was amended to simply a lawful objective that is suitable and necessary.  
 
The prohibition against sexual harassment was further categorized into harassment violating a 
person’s dignity with a tie to sex or sexual harassment in § 16a. Prohibitions were included 
against retaliatory measures by the employer in § 22 as well as instructions by an employer as to 
discriminating in § 16b. A list of situations defined as unlawful discrimination is now given in 
§ 17. Last, a new burden of proof rule was included based on the EC Burden of Proof Directive. 
Plaintiff no longer has to prove that she was treated less favorably than someone in a comparable 
situation, only demonstrate circumstances that give cause to assume that she has been 
discriminated against or the object of retaliatory measures as stated in § 45a. 

1.2.2 The 1995 Parental Leave Act 

The 1995 Parental Leave Act39 replaced the 1978 Act, enacted to make the changes necessary for 
conformance with the EC Pregnancy Directive 92/85/EEC. A thirty-day non-transferable period 
was reserved for each parent, the first “Pappa month.” According to § 16 of the 1995 Parental 
Leave Act originally, an employee could not be terminated or fired only on the basis of a request 
to exercise or the exercise of a right to parental leave. If this occurred, the termination or firing 
would be declared invalid if the employee so requested. This can be seen as a somewhat unhappy 
wording, for technically, if the employer had another reason for the termination, the action no 
longer was only based on the taking of leave. The right to a transfer and leave due to certain 
conditions during a pregnancy was also extended for reasons of health and safety to women 

                                                                                                                                                              
Association and Swedish Radio Local Inc. in Stockholm; AD 1995 no. 158 JämO v. Kumla Municipality; and AD 
1997 no. 68 The Swedish Association of Graduate Engineers v. Mjölby Municipality. 
39 Föräldraledighetslag (SFS 1995:584), Prop. 1994/95:207 Ny föräldraledighetslag m.m., Bet. 1994/95:AU16, 
Rskr. 1994/95:364. The current version of the 1995 Parental Leave Act with amendments effective to 1 July 2007 is 
available in English at www.jamombud.se/InEnglish/laws/parentalleaveac.asp. 
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recently giving birth. The unconditional right to six weeks of leave women had immediately prior 
to or after the birth of a child were both extended to seven weeks. A more major amendment was 
the result of the European Commission giving notice to Sweden in 1998 for the failure to 
legislate a mandatory two-week maternal leave in compliance with Article 8 (2) of the Pregnancy 
Directive. This was enacted as law as of 1 July 2000. 
 
Other amendments were again made in 2001 to further strengthen the right of parents to take 
leave and also allow leave of one-eighth time. The original thirty days reserved for each parent 
were expanded to sixty days in 2002. The right to work part-time until a child was eight years of 
age was also included. Parents requesting leave, as well as their labor unions, were also given the 
right to receive any negative decision by the employer as to the scheduling of leave two weeks 
prior to the commencement of the leave to allow time for union negotiations. In addition, the 
employer was now obligated to grant the leave as requested by the employee unless the employer 
could show that it would cause disruptions in the workplace. 
 
Significant changes were made to the act in 2006. The qualification requirements were removed 
from the act, allowing parents to be eligible for parental leave immediately upon employment. 
Leaving taking protections were also strengthened, removing the unlucky wording in the act of 
“only on the basis” of exercising the right to leave. The wording of § 16 now states that an 
employer may not disfavor an applicant or employee for reasons that have a connection with 
parental leave in accordance with this law when the employer takes certain employment actions. 
The prohibition is not applicable, however, if the action is a necessary consequence of the 
parental leave. In addition, if an employee is terminated only for reasons that have a connection 
with the parental leave, the termination is to be declared invalid if the employee so requests. A 
new burden of proof was added in § 24, that if an applicant or employee can demonstrate 
circumstances that give rise to an assumption that he or she has been disfavored for reasons 
having a connection to parental leave, the employer is to demonstrate that no such disfavoring 
has occurred or that the disfavoring was a necessary consequence of the parental leave. JämO 
was explicitly given the authority to prosecute claims under the parental leave act in § 25 on 
behalf of employees or applicants of either sex if the labor union declines to do so.  

1.2.3 Other Related Discrimination Legislation 

There are other acts in the Swedish legislative scheme related to issues of economic equality, 
particularly the Act prohibiting discrimination against part-time and fixed term contract workers 
enacted in 2002 under the EC 1997 Part-Time Directive. The act prohibits an employer from 
disfavoring a part-time or fixed term contract worker by applying a less favorable wage or other 
employment term or condition than the employer applies or would have applied to employees in a 
similar situation that work full-time, unless the employer shows that the disfavoring lacks a 
connection to the person’s part-time or fixed term contract work. The prohibition is not 
applicable if the condition is justified by objective reasons. Indirect discrimination is defined as 
where an employer disfavors a person by applying a wage or employment term that appears 
neutral but in practice particularly disfavors part-time or fixed term contract workers. Such is not 
unlawful indirect discrimination if the condition is motivated by a legitimate objective and the 
means are suitable and necessary to reach the objective. The social partners cannot opt out of the 
provisions in the act through collective agreements. If a provision in a contract is found 
discriminatory, it is to be modified or declared invalid. If an employee is discriminated against, 
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the employer is to pay damages for the losses that have arisen and the violation that has occurred, 
but these can be reduced to zero if the court finds it just to do so. 
 
A regulation as to anti-discriminatory terms in public procurement contracts was recently 
adopted, inspired at least partly by the American Presidential Executive Order 11246. Its 
objective according to § 2 is to “increase consciousness as to and execution of the laws against 
discrimination, such as the 1991 Equal Treatment Act…” A contract as awarded by one of the 
specified agencies with respect to services or construction is to contain terms that have the 
purpose of combating discrimination within the vendor if the contract has a duration of more than 
eight months and a value of at least SEK 750 000. The terms are to be drafted in such a way that 
the governmental agency awarding the contract can insure that they are followed. If appropriate, 
the terms are also to be applicable to subvendors. The governmental authority is to annually 
check that the terms are being fulfilled by the vendor, or if the contract term is shorter than one 
year, once during the contract term. No penalties are mentioned in the regulation. Neither is any 
guidance given as to the more concrete content of the terms, how follow-up is to occur, what is to 
be checked, and how subvendors are to be reached with respect to their conduct.  

1.2.4 Pending Proposals for Legislative Changes 

A 2006 governmental report proposes the most radical changes to the discrimination legislation 
as well as enforcement mechanisms in Sweden since the 1970’s. The different pieces of 
discrimination legislation, including the 1991 Equal Treatment Act, are to be combined in a 
fashion mirroring the UK Equality Act 2006 and the American 1964 Civil Rights Act. The 
committee proposes the introduction of a new “Prohibition and other Measures against 
Discrimination Act” with the purpose of combating discrimination and promoting equal rights 
and opportunities regardless of sex, sexual identity, ethnic background, religion or other religious 
belief, disability, sexual orientation or age. The Act is to apply to employment, education, labor 
market policy activities, the setting-up or running of business operations, practicing professions, 
memberships in employee, employer and professional organizations, goods, services and 
housing, public meetings and public events, social welfare services, the social insurance system, 
unemployment insurance, health and medical care services, public educational grants, 
compulsory military and compulsory civilian service, and to public appointments and 
assignments. The new Act is divided into four chapters, with Chapter 1 defining discrimination, 
Chapter 2 concerning discrimination in employment, Chapter 3 education and the other areas 
outside of employment and Chapter 4 enforcement of the act. A new ombudsman authority is to 
be created unifying the current ombudsmen, with the exception of the children’s ombudsman, as 
discussed below under the heading JämO.  
 
According to the proposed act, discrimination is prohibited when based on sex, sexual identity, 
ethnic background, religion or other religious belief, disability, sexual orientation and age. Sexual 
identity and age are new to the Swedish discrimination regulations. Direct discrimination is 
defined as where a person is treated less favorably than another is, has been or would have been 
treated in a comparable situation, provided that the difference in treatment is based on sex, sexual 
identity, ethnic background, religion or other religious belief, disability, sexual orientation or age. 
Indirect discrimination occurs with the application of a provision, criteria or procedure that 
appears neutral but is likely to disfavor someone of a particular sex, sexual identity, ethnic 
background, religion or other religious belief, disability, sexual orientation or age, unless the 
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provision, criteria or procedure can objectively be supported by a lawful objective and the means 
to achieve it are appropriate and necessary.  
 
A prohibition against harassment is included in the proposed act, covering conduct related to sex, 
sexual identity, ethnic background, religion or other religious belief, disability, sexual orientation 
or age, and which violates the integrity of a person. Sexual harassment is behavior of a sexual 
nature that violates a person’s integrity. Unlawful instructions to discriminate are orders or 
instructions to discriminate against a person given to someone in a position subordinate or 
dependent to the person giving the order or instruction or who, in relation to such a person, has 
undertaken to perform a task. Prohibitions against retaliatory measures as well as an obligation to 
investigate and implement measures against harassment are also in the proposed act. 

 
The proposal includes an obligation to conduct active measures, expanding them to cover not 
only issues relating to sex, ethnic background and religion or other religious beliefs, but also to 
sexual identity and age. Employers are to take active measures regarding recruitment, education 
and the development of skills, job seeking and applications. The employer is to prepare an annual 
equal treatment plan for work with active measures to achieve equal rights and opportunities in 
working life, regardless of sex, sexual identity, ethnic background, religion or other religious 
belief, disability, sexual orientation or age. This plan is to contain an overview of the active 
measures required at the workplace according to the Act together with a report of those measures 
the employer intends to commence or implement during the forthcoming year. Certain other 
changes as to damages, the statute of limitations as well as the Swedish Labour Court are 
proposed, and discussed below under these respective headings.  

2 The Swedish Labour Court and its Discrimination 
Jurisprudence 

To understand the role and jurisprudence of the Swedish Labour Court (“AD”), one not only has 
to take into account the Swedish labor law model as discussed above and the Swedish legislation, 
but also the Swedish judicial and political systems. Sweden has a parliamentary political system 
as expressed in the first sentence of the first Chapter of the Instrument of Government of the 
Swedish Constitution, “[t]he power emanates from the people.” The Swedish Parliament, as 
representatives of the people, enacts, interprets and enforces the laws. However, the Swedish 
legal system cannot be seen as a purely civil law system, as the Swedish courts are empowered 
according to the Swedish Constitution to declare acts of the Swedish Parliament unconstitutional, 
a power seldom invoked. In addition, large areas of Swedish private law are regulated primarily 
by case law, such as third party claims to chattels.  
 
This “hybrid” system reflects those found in the other Nordic countries, not surprising given the 
degree of legislative cooperation between these countries,40 earning them their own designation 

                                                 
40 Sweden was one of the founders of the Nordic Council in 1952. See Prop. 1952:206 Kungl. Maj:ts proposition till 
riksdagen angående underrättelse av ett nordiskt råd, Bet. 1952:UU9, Rskr. 1952:320. The Nordic Council is a 
forum for Nordic parliamentary cooperation. The Swedish Sale of Goods Act, Köplag (SFS 1990:931), is an example 
of legislation that has been drafted by this Council and adopted in all the Nordic countries. For more information on 
the Nordic Council, see the Nordic Council website, available at: http://www.norden.org. 
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as the “Nordic legal family.”41 Within this legal family, the courts do not perceive their role as 
making law, but rather interpreting legislative intent, resulting in a much different stance than 
that of the courts in common law countries such as the England and the United States or that of 
the European Court of Justice. When faced with an issue not covered by the direct text of the 
statute, the Swedish rule of interpretation in private law requires that the judge turn to the 
legislative preparatory works generated regarding the legislation, in order for the court 
theoretically to come as close to the intent of the legislator as possible. In the case of the Swedish 
Equal Treatment Acts, the legislative preparatory works have been amended so many times that 
much of the discourse in the earlier works is no longer relevant or even, from a Community law 
perspective, lawful. This problem has been raised fairly recently in the evaluation of the act 
conducted in 1999 and later preparatory works have stated that the earlier ones no longer are to 
be considered by the court. 
 
The Swedish judicial system comprises two court systems, an administrative set of courts with 
administrative trial courts, administrative appellate courts as well as the Swedish Supreme 
Administrative Court, and the general courts also with trial courts, appellate courts and the 
Swedish Supreme Court. The Labour Court does not fall directly within either of these two 
systems, as it is in itself both a court of first and final instance and an appellate court. It has 
jurisdiction to hear certain appeals from the general district courts, but in many cases, it is the 
first and final instance as to the employment and labour law issues, particularly claims of 
discrimination as raised by the labor unions or JämO. The Swedish Supreme Court does not have 
final jurisdiction with respect to the decisions of the Labour Court. However, a right exists to 
petition the Swedish Supreme Court to vacate the Labour Court’s final judgment if it is found to 
manifestly contradict the law and enter a judgment de novo.42  

2.1 The Swedish Labour Court 

Under the collective agreements entered into at the turn of the twentieth century, arbitration was 
the resolution mechanism of choice for the social partners, particularly given their skepticism and 
desire to keep the State out of all labor issues. The state supported this preference by passing the 
first mediation act in 1906 and later by setting up a central mediation institute as well as a central 
arbitration institution in 1920. By then, over 400 000 Swedish workers were covered by 
collective agreements, many of which had arbitration clauses. The Swedish Labour Court came 
into existence in 1929, established in line with the 1928 Collective Agreements Act, replacing the 
arbitration institution set up in 1920. The Labour Court’s primary task was to resolve labor law 
issues, disputes regarding the interpretation and application of collective agreements and the non-

                                                 
41 For a discussion as to the Nordic legal family, see, e.g., Jaakko Husa, Guarding the Constitutionality of Law in the 
Nordic Countries: A Comparative Perspective, 48 AM.J.COMP.L. 345 (2000). With respect to the Nordic labor law 
model, see Niklas Bruun, The Nordic Model for Trade Union Activity in Bruun et al. at 3.  
42 Chapter 58 § 1(4) of the Swedish Code of Judicial Procedure. See, e.g., NJA 2003 C 36 in which the Swedish 
Association of Graduates in Social Science, Personal and Public Administration, Economics and Social Work, SSR, 
a SACO labor union, requested that the Swedish Supreme Court vacate the final judgment of the Labour Court 
through resning in AD 2001 no. 51 SACO-S through the Swedish Association of Graduates in Social Science, 
Personal and Public Administration, Economics and Social Work, SSR v. The State of Sweden through the Swedish 
Agency for Government Employers, an action claiming wage discrimination, arguing that AD had manifestly 
disregarded the law in finding that the wage differences were not a result of sex. The Swedish Supreme Court 
dismissed the petition, finding that AD had not manifestly disregarded the law. 
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strike regulations of the Collective Agreements Act. The present expanded jurisdiction of the 
Labour Court has had several causes:  Collective agreements are now applied to the entire labor 
market, extended to include salaried private employees and the public sector. Through the 
expansion of employment legislation reaching a peak in the 1970’s and the new Labour Disputes 
(Judicial Procedure) Act in 1974, AD’s jurisdiction was expanded to include certain individual as 
well as collective agreements, extending the Court’s jurisdiction to employment law, basically all 
employment issues.  
 
The Court originally consisted of three “official” non-partisan members, a chairman and vice-
chairman trained in law and a third member an expert in the labor market, as well as four partisan 
members, two chosen by SAF and two by LO. In 1947, private salaried employees were granted 
representation in the Labour Court, and in such cases, members appointed by the Confederation 
for Professional Employees (“TCO”) replaced the LO members. Public sector salaried employees 
were given the right to enter into collective agreements in 1966, and in those cases, there would 
be one SAF member, one employer member from the public sector, one LO member and one 
from TCO. This composition as appointed by the social partners reflects the origins of labor 
dispute resolutions in arbitration at the turn of the twentieth century.  
 
The composition of the Labour Court as to partisan and non-partisan members has remained 
unchanged since its inception in 1929. The composition, as well as the procedure before the 
Court, is regulated in the 1974 Labour Disputes (Judicial Procedure) Act.43 Issues not regulated 
by the 1974 Act are referred to the Swedish Code of Judicial Procedure.44 The judging panel can 
vary, but generally consists of seven members, three non-partisan “official” members plus two 
members representing the interests of the employer and two the employees’ interests. Two of the 
three “official members,” the chairman and vice chairman, are to have judicial experience and the 
third member expertise in labor market issues. In less complicated cases, the panel may consist of 
only three members, a chairman plus one representative each for employer and employee 
interests. In certain procedural matters, the chairman is authorized to rule alone. The Court 
currently has twenty-five members including four chairmen, four vice-chairmen and three 
members with specialist experience of the labor market, seven members representing the interests 
of employers and seven those of employees.  
 
Of those members representing employer and employee interests, thirteen are appointed by the 
social partners, four by the Confederation of Swedish Enterprise, two by the Swedish Association 
of Local Authorities and Regions (“SALAR”), four by LO, two by TCO, and one by the Swedish 
Confederation of Professional Associations (“SACO”). The fourteenth member is appointed as a 
representative of the state as an employer. Specific conflict of interest rules exist to prevent 
members from sitting on panels in cases involving members of their same organization. The 
nomination of members by the social partners has been debated and challenged several times 
under Article 6 of the European Convention on Human Rights based on the decision by the 
European Court of Human Rights in Langborger.45 The impartiality of the composition of the 

                                                 
43 SFS 1974:371. For an English translation of this act, see www.regeringen.se/sb/d/108/a/2499 
44 For an English translation of the Swedish Code of Judicial Procedure, see www.sweden.gov.se/sb/d/3926/a/27778. 
45 Langborger v. Sweden, European Court of Human Rights, judgment dated 22 June 1989, Application No. 
11179/84. 
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Swedish Labour Court was recently addressed by the ECHR Court in Kellermann in 2004.46 In a 
five to two decision, the Court held that the composition of AD was not in violation of the 
requirements of objectivity or independence as set out in Article 6. The balance of interests in the 
composition had not been upset by the issue brought, the lawfulness of an industrial action, nor 
could the parties appointing the members of the Court be seen as having any financial stake in the 
outcome of the case, as had been the case in Langborger. 
 
The 2006 Committee proposing the new Swedish Discrimination Act appears to have reacted to 
the fact that two justices dissented in the Kellermann opinion, as well as that the holding in the 
case was fairly narrow, limited to that the balance of interests was not disturbed by issue at hand. 
Stating that the Committee agreed that employment discrimination cases in the future should also 
be under the jurisdiction of AD, it found no need to change AD’s role or the appointment system 
of its members. However, despite this conciliatory approach, a fairly strong change is actually 
proposed. Instead of a seven member panel, three non-partisan and four partisan members as is 
the current composition of AD, the Committee proposed that the judging panel consist of five 
members, three non-partisan and two partisan so that the “interest members” cannot constitute a 
majority but still be included in the process and shaping of the law. JämO rejected this proposal, 
arguing that the presence of any of the partisan members jeopardizes the impartiality of the panel. 
Another suggestion made in the proposal is that the third official member be a person not only 
with special insight into the labor market, but also discrimination issues as well.  

2.2 Proceedings before AD 

Before a case can be brought to AD by the social partners, they are under an obligation to 
negotiate certain issues in accordance to the Joint Regulation Act or the Employment Protection 
Act. This procedure is referred to in both the 1991 Equal Treatment Act §§ 45-47 and the 1995 
Parental Leave Act § 23. JämO is not authorized to represent a plaintiff unless the labor union 
having the right to do so declines. 
 
The Labour Court has jurisdiction in labor-related disputes, defined fairly broadly as any dispute 
affecting the relationship between the employee and the social partners where a collective 
agreement exists. As stated above, the collective agreements in Sweden effectively cover 90 % of 
the employees through the system of application agreements. Certain cases are brought directly to 
AD as it has exclusive jurisdiction, such as when a labor union or JämO prosecutes a 
discrimination claim on behalf of the plaintiff. If a private person prosecutes a claim of 
discrimination, it is first brought to the general trial courts. Appeal of the trial court decision is 
made to AD. In either case, the judgment of the Labour Court is the final judgment. The 1974 
Labour Disputes (Judicial Procedure) Act governs the process, and to the extent a specific issue is 
not regulated there, the procedural rules as found in the Swedish Code of Judicial Procedure are 
applicable. Part of the proposed new discrimination law includes that actions by the Ombudsman 
against Discrimination be brought to the district courts with AD as the appellate court, apparently 
at least in part as a response to JämO’s campaign to bring discrimination claims to the general 
courts, emphasizing more the human rights aspect of discrimination than the employment/labor 
dimensions. However, JämO had argued for a change in venue for all discrimination cases, as 
                                                 
46 AB Kurt Kellermann v. Sweden, European Court of Human Rights judgment dated 26 October 2004, Application 
No. 41579/98. 
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discussed below, not just those cases as prosecuted by JämO. JämO’s response to this part of the 
proposal is that it results in an illogical and unnecessary dual tracking of rights leading to a 
fundamental inequality, as a right to appeal would still not exist for cases originating in AD, 
namely those brought by the unions on behalf of their members. Under this proposal, AD would 
continue to be the first and final instance in such cases. 
  
The number of cases in general brought to the Labour Court has varied over time reflecting the 
expansion of its subject matter jurisdiction. During 1960–1973, the average total number of cases 
annually was 62. With the passage of the employment legislation in the 1970’s, the workload of 
AD almost tripled from a total of 135 cases in 1974 to an average total of 316 cases in 1978–
1982. Two categories of cases were also created, “A” cases in which AD is the first and final 
instance, and “B” cases, where AD hears the case on appeal. AD decided in total 369 cases in 
2002, 414 in 2003 and 389 in 2004. These statistics do not include the number of cases resolved 
by the parties through settlement negotiations prior to trial. The number of cases brought between 
2002 and 2004 was 1172; in those three years, six cases were decided under the 1991 Equal 
Treatment Act, almost exactly one-half of one percent of AD’s caseload. 

2.3 The Discrimination Case Law of AD 

The case law of AD demonstrates a consistency of result and approach as to issues of 
discrimination. Approximately one hundred discrimination cases have been decided by the court 
on the merits, 70 of which have been brought under the two Equal Treatment Acts.  
Of these almost 100 cases, the Court has found for the plaintiff in twenty-seven, basically finding 
discrimination once a year in the almost thirty years since the enactment of the first Equal 
Treatment Act. The ombudsmen have brought a total of forty cases, the labor unions fifty-five 
and private individuals three. These cases do not comprise the entirety of cases in which 
discrimination claims are brought; as stated above, private individuals must first bring such 
claims to the general courts. However, the AD cases comprise the entirety of the appellate as well 
as officially published cases and are to be viewed as precedent. The vast majority of the sex 
discrimination cases as decided by AD have concerned issues of direct discrimination. 
 
The cases brought in the first decade after the passage of the 1979 Equal Treatment Act are 
almost one-half of all the sex discrimination cases brought, with the prevalent issue whether 
plaintiff was obviously better qualified than the candidate chosen. Half that number of cases was 
brought in the 1990’s with wage inequality claims as well as claims relating to sexual harassment 
as dominant issues. The new millennium is not marked any one topic. The case law is discussed 
here in the main categories of direct and indirect discrimination, parental leave issues treated 
separately, followed by a discussion of general trends detectible as raised by the Court’s 
judgments. 

2.3.1 Direct Discrimination 

Direct sex discrimination claims as based on the 1979 and 1991 Equal Treatment Acts can be 
further categorized as claims regarding discrimination based on the qualifications of the 
candidates, pregnancy, unequal pay and harassment. Such claims originally were brought under 
the general wording of “less favorable” treatment in §§ 2 and 3 of the 1979 Equal Treatment Act. 
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Three of these are now included in explicit sections in the 1991 Act, unequal treatment, unequal 
pay and harassment. Pregnancy is still not explicitly included in the wording of the act. Given the 
constraints of the present work, only a presentation of the cases with respect to qualifications is 
given below. 
 
The cases decided on the merits by AD alleging direct sex discrimination with respect to 
qualifications in violation of the 1979 and then later, the 1991 Equal Treatment Acts, number 
thirty-four to date, with thirty of these brought in the 1980’s. All these early cases are not 
examined here, but rather certain lines of development are presented, beginning with the first 
cases brought in the 1980’s and ending with the most recent four brought in the 1990’s and 
2000’s. The examination of discrimination on the basis of qualifications by the Court has 
contained three aspects: education/training qualifications, professional experience and personal 
qualifications. During the 1980’s and 1990’s, when the standard applied was “obviously better 
qualified,” many cases fell on the first two aspects, educational qualifications and professional 
experience. After parliament changed the wording of the 1991 Equal Treatment Act in 2001 to “a 
position of a similar nature,” the Court’s analysis in the only two cases brought under that 
standard has followed the same line of analysis as in the 1980’s, in essence negating any gains 
hoped for by the amendments to the act. 
 
The cases in the 1980’s were brought in accordance with §§ 2 and 3 of the 1979 Equal Treatment 
Act. Sections 2 and 3 of the original 1979 Equal Treatment Act stated that:  

 
§ 2 An employer may not treat an employee or job applicant less favorably due to his or her sex. 
 
§ 3 Less favorable treatment based on sex exists when an employer in employment or promotion or 
training for promotion appoints a person over another of the opposite sex, despite the person overlooked 
having better objective qualifications for the work or the training (italics added).  
 
This is not applicable, however, if the employer can demonstrate that the decision did not depend upon a 
person’s sex or that the decision was a part of efforts to promote equality in working life or justified 
having regard to such a charitable or other special interest that ought not be subordinated to the interest of 
equality in working life.  

 
These provisions remained unchanged during the life of the 1979 Equal Treatment Act. The 
enactment of the 1991 Equal Treatment Act brought certain facial changes to these paragraphs, 
but the standard of better objective qualifications was retained: 

§ 15 By sex discrimination in this law is meant where a person is treated less favorably under such 
circumstances that the less favorable treatment has a direct or indirect connection with the person’s sex. 

 
§ 16 Unlawful sex discrimination exists, when an employer in employment or promotion or training for 
promotion chooses a person before another of the opposite sex, despite the person overlooked having 
better objective qualifications for the employment or training (italics added). 

 
Amendments were made in 2001 to these paragraphs, changing the standard from better objective 
qualifications to persons in a similar situation. Direct and indirect discrimination were also 
separately defined, with § 15 now addressing only direct discrimination:  

An employer may not disfavor any job applicant or employee by treating her or him less favorably than 
the employer treats, has treated or would have treated a person of the opposite sex in a similar situation, 
unless the employer can show that the less favorable treatment did not have a connection to sex (italics 
added). 
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The standard is now a person in “a similar situation” and it can be noted that there is still a 
requirement of a comparator of the opposite sex. The 2005 amendment removed the requirement 
of a comparator and changed the standard of  “similar” to “comparable” situation: 

§ 15 Direct Discrimination. An employer may not disfavor any job applicant or employee by treating her 
or him less favorably than the employer treats, has treated or would have treated a person in a comparable 
situation, if the less favorable treatment has a connection with sex (italics added).  

 
To date, no cases have been brought under the new 2005 standard of “comparable situation.” 

2.3.1.1 “Clearly Better Objective Qualifications” – The Cases in the 1980’s 

 
Plaintiffs were successful in the first three cases brought under §§ 2 and 3 of the new 1979 Equal 
Treatment Act. The very first case in 1981 concerned a claim of direct sex discrimination based 
on qualifications. A trade union brought the case on behalf of their member, a 58-year old woman 
who had not received a position as a temporary secretary in a municipality, as a 22-year old man 
was appointed instead. The 1979 Equal Treatment Act required that the person alleging 
discrimination prove that she had better qualifications than the person receiving the job. Plaintiff 
at the time had the equivalent of over three years’ post-secondary education, twenty years’ work 
experience, of which fifteen were in office administrative positions and directly relevant to the 
position at issue. The male candidate hired had approximately two years of post-secondary 
education and three months’ work experience.  
 
The municipality contested the claim of discrimination, arguing that the person hired was the 
most qualified. In the alternative, the municipality argued that the position was in a female 
dominated field, thus the choice of a man was part of its efforts to promote equality. Finally, the 
municipality argued that even if discrimination was found, no damages should be awarded based 
on statements made in the legislative preparatory works to the 1979 Equal Treatment Act, and for 
the same reason, defendants should not be ordered to pay plaintiff’s costs and fees. Plaintiff was 
not as qualified as she alleged, and several persons in the municipality felt that she was lacking in 
diplomacy and tactfulness and was seen as confrontational.  
 
AD first addressed an issue that would present repeated problems even to the present day, the 
burden of proof in discrimination cases. The original Equality Committee had proposed that the 
burden of proof be expressly stated in the act as “probable reason” was sufficient to prove that the 
disfavoring was based on sex, much as the rule at that time was in labor law cases concerning the 
protections granted union membership, where the employee first shows that it is probable that the 
measure by the employer was for the purpose of violating the employee’s union rights. The 
employer would then have to show that this was not the case, but rather that the employer had 
other objectively acceptable reasons for the measure. The Minister, however, deemed that the 
rule as to discrimination ought to be formed as a presumption instead.  
 
AD found that a burden of proof as suggested by the Committee would perhaps reach that for 
which the law strived, but could also lead to misunderstandings of the meaning of the rule and of 
probable cause as arguably shown in the different opinions submitted as to the proposal. Instead, 
a presumption rule had been adopted by the legislator, that an employee must first prove that she 
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is clearly better qualified than the candidate chosen. Once plaintiff has met this burden of proof, 
the employer is presumed to have committed unlawful sex discrimination when the employer 
with employment, promotion or training, appoints a person of the opposite sex despite the fact 
that plaintiff had better objective qualifications, unless the employer can show that the purpose 
was not to disfavor on the basis of sex.  
 
In addition, the Court addressed the standard to be invoked for the assessment of objective 
qualifications. AD found that the intent of the legislator was not to intercede and change the 
norms used in the selection and assessment of merits existing on the labor market, but rather that 
the assessment should be based on whether the employer would have the right to continue to use 
those same norms common to the sector, assuming that they in themselves were not 
discriminatory. The norms are to be explicable and rational to third parties, and cannot be random 
or subjective. When several candidates are equally qualified, the employer is free to choose 
whom it will.  
 
AD found that the municipality had violated §§ 2 and 3 of the 1979 Equal Treatment Act. 
Against the background of the case and to give the act its intended effect, the Court decided to 
award what it considered rather high exemplary damages in the amount of SEK 15 000, as well 
as plaintiff’s attorney’s costs and fees in the amount of SEK 18 873, both with interest.47 Two 
justices dissented as to the award of damages; they found that as the law had never been applied, 
and in addition, must be seen as difficult to interpret, and that no evidence had been produced 
demonstrating an intentional violation of the law, they would set the damages at zero.48 
 
Plaintiff also prevailed in the second case decided by AD on that same day, this time brought by 
JämO against a municipality. AD found that the female plaintiff was better qualified, and again 
awarded SEK 15 000 in exemplary damages and JämO’s costs and fees; again two justices 
dissented, arguing that the damages should be zero and that the attorney’s fees reduced. The 45-
year old female plaintiff was an external applicant to the position of municipal secretary while the 
36-year old male candidate was an internal candidate. The municipality argued that internal 
recruiting should be used in cases in which the internal candidate is less qualified than the 
external, as the rule in general typically benefited underpaid female employees. In addition, the 
municipality argued that the choice here was between two generally equally qualified persons. 
AD found that though the educational and personal qualifications of the candidates were 
comparable, plaintiff’s twenty years of professional experience outweighed the male candidate’s 
approximately two years of experience.  
 
JämO brought the third case under the 1979 Equal Treatment Act in 1982 against the State, 
arguing that the plaintiffs, two women, both of whom had been working in the military sector 
since 1944, were discriminated against in promotions awarded to men in 1980, resulting in their 
own constructive demotions from administrative assistants to simply secretaries. Defendants 
                                                 
47 A listing of all damage awards as ordered by AD under the 1979 and 1991 Equal Treatment Acts can be found in 
Appendix Two, broken down by decade. A listing of the award of attorney’s fees by AD in discrimination cases can 
be found in Appendix Three, which is also broken down by decade. Comparable listings are given in the respective 
appendices for the damages and attorney’s fees awarded in other types of discrimination cases. 
48 In actuality, the municipality withdrew the decision as to employing the male candidate for the temporary vacancy 
and decided to not fill the temporary position at all as so little time remained. The permanent position was opened, 
the male candidate was the only person to apply and he received it. Plaintiff had won the battle but lost the war. 
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argued that the actions were part of a military reorganization and did not amount to constructive 
demotions nor had anything to do with the sex of the plaintiffs. AD found that redefining 
plaintiffs’ employment duties fell within the scope of the 1979 Equal Treatment Act and that 
defendants’ actions had negative consequences to the plaintiffs. Defendants’ treatment of the 
plaintiffs, in comparison, for example, to the treatment of predominantly male platoon officers 
such as the ones that assumed their duties, was probably based on their sex. AD awarded 
SEK 10 000 to each of the two plaintiffs, as well as JämO’s costs and fees. The Court refused, 
however, as pleaded by JämO, to declare the promotion invalid as “this is a question that must 
finally be decided by the head of the regiment.” 
 
The fourth case under the 1979 Equal Treatment Act brought the first loss to a plaintiff. The issue 
raised was how to assess employment qualifications, here for a position as a personnel training 
leader. Plaintiff’s labor union brought the case against a county council, arguing that they had 
underestimated plaintiff’s direct experience as a personnel training leader, and that the person 
who received the job had no direct experience in the position and only marginally related other 
experience. AD agreed with plaintiff that the assessment of experience by the county council was 
incorrect, but found that plaintiff did not prove this “incorrectness” to be on the basis of sex. 
Plaintiff’s complaint was dismissed and given the difficulty of the issue, each party was ordered 
to bear its own attorney’s fees and costs. 
 
The assessment of professional requirements was brought up again in the hiring of an agricultural 
high school principal in 1981. The female plaintiff had a bachelor’s degree in agronomy received 
in 1965, a master’s in 1971 and a doctor’s degree in the same in 1974, as well as 40 credits in 
pedagogy and eleven years’ teaching experience. The 32-year old male candidate had received a 
bachelor’s degree in agronomy in 1975 as well as taken various pedagogical courses for 20 
credits with two years’ teaching experience. Plaintiff was better qualified with respect to two of 
the three qualification assessments, educational qualifications and professional experience. The 
county council argued that plaintiff was less qualified in personal qualifications, as she had 
difficulty working with others, and that she was a theoretician and not equipped to take care of 
the practical needs of the operations. Cited as evidence for this was hearsay by a teacher who said 
he did not have problems working with plaintiff, but that there had been a conflict seven or eight 
years ago between her and another teacher who had since left. This was not sufficient evidence of 
suitability, and the Court found that the County Council had not proven its case.  
 
In the next case concerning the hiring of a supervisor for a state unemployment office, the Court 
found the two candidates comparably qualified and thus no discrimination was proven. This was 
the sixth in this series of cases in the 1980’s in which the analysis of qualifications dominated, 
leading to a rather wooden application of the law focusing solely on whether plaintiff was equally 
or less qualified or clearly better qualified. In cases in which plaintiff was better qualified, the 
defendant at times was successful in demonstrating that the decision was not related to the sex of 
the plaintiff. AD itself even commented that at times, it seemed that the Court was serving more 
as an appeal board with respect to appointments in the public sector.  
 
The first male plaintiff brought suit in 1983 represented by his labor union against a municipality, 
arguing that he had better qualifications than the female candidate chosen as a work leader in the 
female dominated sector of industrial cleaning. AD found that plaintiff was not better qualified 
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than the female candidate chosen, thus no disadvantage on the basis of sex could be proven. This 
case was the first of several in which male plaintiffs unsuccessfully argued discrimination. 
 
The actual procedure for the assessment of qualifications has been brought up in several cases. In 
AD 1984 no. 6, AD found that plaintiff had not been given an objective assessment of her 
qualifications for a position as police officer, and that the state was unable to prove that the 
different treatment was not based on plaintiff’s sex. The issue of the depth of the assessment 
process was raised in AD 1986 no. 84, in which plaintiff argued that the county council did not 
take into consideration certain information. The Court found that plaintiff was not better qualified 
than the candidate hired, and that the employer could not be expected to conduct more than a 
reasonable investigation of qualifications. A related issue, the quality of the information relied 
upon as to a candidate’s personal qualifications, was raised by a male plaintiff in AD 1987 no. 
67. In the case, the municipality hired the female candidate based in part on interviews with co-
workers in which they stated that they opposed the male candidate’s promotion. AD found this 
reliance simply on the interviews to be unlawful discrimination.  
 

2.3.1.2 “Clearly Better Objective Qualifications” – The Cases in the 1990’s 

 
Two cases were brought to AD claiming direct discrimination on the basis of qualifications 
between female and male candidates in the 1990’s under the standard of clearly better objective 
qualifications. Plaintiffs were successful in the first of these in 1993, the last such case in which 
plaintiffs have been successful with respect to this type of direct discrimination claim under 
Swedish law to date. In the case, two 53-year old female candidates were passed over for 
employment when defendant hired a 39-year old male candidate. The position required a 
university degree in political/social sciences or comparable knowledge acquired in another 
manner. Both plaintiffs had university degrees that fit this requirement. The male candidate hired, 
however, had acquired his knowledge through the comparable, defendant arguing that he fulfilled 
the requirement through independent courses that he had taken and his international travels. 
Defendant, after proclaiming that it was committed to welcoming women to management 
positions, stated that the candidates were somewhat equal with respect to both education and 
experience, but that it was the personal qualifications upon which defendant finally based its 
decision, finding the male candidate after the interview to be a very competent person with great 
work capacity. The one female plaintiff was found to be tentative, needing strong guidance and 
clear directives, and the other was nonchalant, therefore defendant was unconvinced as to her 
ability to work with others. AD held that against the background of plaintiffs’ work experience, 
this assessment was not objectively founded. As plaintiffs were more qualified in education and 
relevant work experience, and it was not proven they were less personally suitable, and defendant 
had not presented any counter evidence as to that the decision was based on their sex, defendant 
had committed unlawful discrimination. 
 
Plaintiff lost in the last case brought under the “clearly better” standard. Plaintiff and a male 
candidate applied for the position of parish priest in Ålidhem’s congregation in 1994. As to 
educational qualifications, plaintiff had 5 years 6 months, the male candidate 6 years 9 months. 
Defendant argued that the Catholic education the male candidate had received was more rigorous 
than the Swedish Lutheran education plaintiff had received, thus giving the male candidate a 
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considerably “heavier” academic background. Plaintiff had served as a priest for 23 years. The 
male candidate had served as a Catholic priest for 12 years, converted and served as a Lutheran 
priest at a hospital for two years and four years with seminary students. Defendant argued that as 
to personal qualifications, plaintiff “was not the type of leader one desired… [she] was not a 
person focused on cooperating with others as needed for the internal work in the congregation.”  
 
After reviewing the record, AD found that the male candidate was more qualified as to education. 
With respect to length of employment, the Court stated, relying on its judgment in AD 1981 no. 
169, that a long length of employment service in certain positions can be seen so that each 
additional year contributes less and less to the experience as a whole from a qualification 
perspective. Citing AD 1983 no. 102, the Court further stated that in this context, the higher the 
position, the less significant each additional year becomes. The Court found that plaintiff had a 
certain advantage with respect to experience, and that they were equally qualified regarding 
personal qualifications.  
 
AD found overall that plaintiff was not clearly better qualified than the male candidate: 

Against this background and taking into consideration that [plaintiff] was a generally witnessed competent 
priest with a considerably longer experience than [the male candidate’s] within Ålidhem congregation’s 
operations, it can from a general view appear that she ought to have received the position as parish priest 
in the congregation. The Labour Court’s task, however, is not to assess the hiring from such a general 
view. The Labour Court’s task with the application of the regulations in the Equal Treatment Act, is to 
determine whether [plaintiff] was not hired as parish priest due to her sex. As already stated above in the 
Court’s reasoning, the Court must first determine whether [plaintiff] is clearly superior to [the male 
candidate] as to qualifications. 

 
The Court found that the male candidate’s longer education of seventeen months outweighed 
plaintiff’s longer work experience of twenty-three years compared to the male candidate’s six 
within the Lutheran church, or combined eighteen if his experience in the Catholic Church were 
included. Defendant thus did not have to demonstrate that the decision was not based on 
plaintiff’s sex. Two justices dissented as to this assessment of the male candidate’s qualifications. 
 
AD had relied on its own dictum in the first of the two cases cited as support for negating 
plaintiff’s longer work experience. In AD 1981 no. 169, the successful 54-year old plaintiff had 
over twenty years’ work experience, whereas the 25-year male candidate hired had one year’s 
work experience, a situation far from the one in the case at hand. In the other case cited, AD 1983 
no. 102, AD found that plaintiff had twelve years’ experience, as opposed to the male candidate’s 
ten, stating that:  
 

In this last aspect, the difference is less tangible [two years]…The Swedish National Archives has in its 
assessment made the judgment that ten years service with the archives fulfills the requirements it has with 
respect to routine and experience, and after so long a time in service, other criteria must be decisive. It is 
also clear that the requirement of experience becomes more diluted the higher the position in question 
(italics added). 

 
The difference in this case, as found by the Court under the 1979 Act’s standard of “better 
qualified,” was still only two years, as opposed to at least a five years’ difference in the case at 
hand if the male candidate’s service as a Catholic priest were included, and if not, a difference of 
seventeen years. Another point that can be raised here is that the Court has never negated a 
successful male candidate’s longer experience. In fact, the Court has found that requiring a 
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certain length of service in a male dominated sector in which women were just beginning to make 
inroads was not discrimination. 

2.3.1.3 “Position of a Similar Nature” – The Cases in the 2000’s 

 
Only three cases have been brought, all unsuccessfully, under the standard of a “position of a 
similar nature” as amended in 2001. In AD 2004 no. 44 (Haparanda I), JämO brought a claim of 
direct discrimination on behalf of a plaintiff who had unsuccessfully applied for a job as police 
commissioner. The Court once again addressed the three criteria of education, professional 
experience and personal qualifications, conducting its analysis in the same manner as under the 
previous standard. The female plaintiff had applied for a permanent job as police commissioner 
in Haparanda, a city in northern Sweden on the Finnish border. She had held the temporary 
position, but now the permanent position was open. No women held any positions at this level at 
this time in the police force in Haparanda on a permanent basis. JämO raised the issue of direct 
sex discrimination as well as procedural irregularities indicating that the entire hiring process 
reflected an almost discriminatory intent. The male candidate’s application was considered 
though submitted after the application deadline, plaintiff was not called to an interview, the labor 
union had not been consulted as required by the Joint Regulation Act until after the position was 
filled, and the male candidate was hired after the time for any appeal had expired. 
 
The first issue addressed by AD was the education/training of the candidates. Plaintiff had 
completed the police education, as had the male candidate. In addition, she had taken classes 
concerning sexual crimes against children as well as several on sexual crimes in general, and had 
trained to become a certified instructor in the computer program used by the police. She had 
received police training in criminal police operations, advanced witness examination and family 
violence. In addition, plaintiff spoke Finnish, and Haparanda has a significant Finnish-speaking 
segment in the population, some of whom do not even speak Swedish. The male candidate 
chosen had completed police training and computer training. AD found that plaintiff was better 
qualified with respect to training and education.  
 
The professional experiences of the candidates were examined next by the Court. Plaintiff had 
worked as a police officer since 1973 and as a criminal investigator since 1988, and had filled the 
position in question on a temporary basis for several months. She thus had 29 years’ experience 
as a police officer, and fourteen as a criminal investigator, and had actually worked several 
months in the position at issue. The male candidate hired in 2002 had become a police officer in 
1995 and had worked with investigations since 1998. During these years, he had also acted as a 
technical supervisor for the United States’ Ski Team between 1999-2002. The male candidate 
thus had seven years’ experience, of which arguably at least two or three were spent with the 
American ski team. The Court found that in number of years, plaintiff was better qualified, but 
then began to assess the qualitative aspects of her experience as measured against the references 
given, finding that though the male candidate’s length of experience was shorter, it was of a 
better quality. The Court even acknowledges that this went more to the issue of personal 
qualifications than professional experience, but proceeded anyway to negate the plaintiff’s 
professional experience, finding that the male candidate hired had reached the same level of 
experience as the plaintiff when these qualitative aspects were taken into consideration. 
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These same references were then used again as the basis for the assessment of the third prong, 
personal qualifications. One reference had been obtained from the district police chief with whom 
plaintiff had worked, given in accordance with police guidelines, stating that she worked with 
good results and that she would be good for the job. Two prosecutors also gave references as to 
the plaintiff. One stated that plaintiff was not successful in completing investigations and that 
they were often lacking in quality. He had not worked with either of the candidates in the most 
recent eighteen months. The second prosecutor stated that there previously had been a certain 
tentative quality to plaintiff’s knowledge, interest and compatibility with investigative work, but 
that her work had recently gone through a positive development and was better/good. 
 
These same two prosecutors gave the male candidate positive marks and found him the best 
suited of the candidates. Two additional references, equally as positive, were received from the 
male candidate’s district police chief and a police commissioner who had not been the male 
candidate’s supervisor. JämO argued that these references were an overvaluation of the 
candidate’s abilities. However, AD stated that they had also heard the witnesses and that these 
assessments were neither exaggerated nor subjective. Finding that these personal qualifications 
were the most important aspect, AD found that the male candidate was clearly better qualified, 
and that no discrimination had occurred. 
 
Two justices dissented, finding first that the candidates did not have equal professional 
experience and that AD had overvalued the male candidate’s experience, finding it difficult to 
concur that experience from the American ski team was relevant for the position of police 
commissioner. The justices also dissented regarding the assessment of personal qualifications, 
finding again that the male candidate’s merits were overvalued and that the police agency had not 
taken into consideration aspects of equality in the hiring process. They also agreed with JämO 
that the actual hiring process was suspect in the procedural deviations that had occurred. 
 
The plaintiff was also unsuccessful in the second most recent case addressing direct 
discrimination on the basis of sex and qualifications. A labor union brought the action on behalf 
of a plaintiff against the central organization representing parishes in the Church of Sweden, as 
well as against the parishes of Häverö and Singö. The parishes had placed a job advertisement for 
a priest. Eight persons applied for the job with three applicants remaining after the final round of 
interviews, two women and a man. The male candidate received the job in 2003. Plaintiff argued 
that she was best merited for the job, having grown up in Singö municipality, working and having 
an established local network in the area. She had five years of experience in direct pastoral work, 
three years less than the person hired, but in addition, she had 35 years of experience in 
congregational work as a youth leader, cantor and organist. Plaintiff also argued that defendants’ 
conclusions during the interview process, that plaintiff behaved tentatively at the same time as 
she was “cocky” and “nit-picky,” demonstrated how subjective the hiring process was. 
Defendants contested any unlawful sex discrimination, arguing that the candidate chosen had the 
best objective qualifications, and in the alternative, that the candidate hired had the best views as 
to leadership, instructions from the parish, operations, place in the community and work 
environment, as well as in the general assessment of his person, none of which related to the sex 
of the candidates.  
 
AD began its assessment with the requirements as stated in the 1991 Equal Treatment Act: 
unequal treatment, similar situations and causality. AD stated that in line with the EC directive on 
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the burden of proof, the party claiming discrimination must first prove that they have been treated 
less advantageously than a person of the other sex in a similar situation. AD found that the 
candidates were equally merited for the position. Plaintiff had produced evidence relating to sex 
in the form of notes taken during a personnel meeting by one attendee not a witness in the case, 
stating that the majority of those present preferred a male priest, and that the candidate who filled 
this criteria did not completely fill the other requirements. The Court noted, however, that these 
minutes were neither attested nor signed. The burden of proof shifted to defendant to show that 
no unlawful discrimination on the basis of sex occurred. The crux of the issue was narrowed to 
the results of the interviews, interviews that plaintiff argued initially placed her in a bad light as, 
for example, she was never even asked questions about leadership. The Court found that the 
result of the interviews was that the candidate chosen was found more suitable in the interviews, 
and that plaintiff was found less suitable. That the candidate chosen was found to have the best 
views on leadership, instructions from the parish, operations, place in the community and work 
environment, as well as in general, the assessment of his person that he seemed to have initiative 
and commitment and appeared to be able to work well with others, did not appear to the Court to 
be an after hand construction created to hide discriminatory motives. Just the opposite, the Court 
found this to be an objective and motivated basis for the hiring decision. Plaintiff’s complaint 
was dismissed.  
 
The plaintiff was not successful in the third case brought under the standard of similar situation, 
AD 2006 no. 126 (“Haparanda II”). With facts very similar to those in Haparanda I, the Labour 
Court found that the plaintiff, who had thirty years experience, was discriminated in the decision 
by the state to employ a man with eleven years experience, but the Labour Court found that they 
were not in similar situations, thus no violation of the law had occurred. No cases have been 
brought yet under the latest standard as amended in 2005 of a comparable situation.  

2.3.2 Indirect Discrimination 

Only a few cases have been brought alleging indirect discrimination, which in the original 1979 
Equal Treatment Act was simply encompassed within the general meaning of discrimination. The 
question of defining it separately in the new 1991 Equal Treatment Act was raised and initially 
rejected. A separate definition was finally introduced with a new § 16 in 2000, defining indirect 
discrimination as an employer treating an employee or job applicant “less favorably by applying 
a regulation, criteria or procedure that appears neutral but which in practice particularly disfavors 
persons of one sex, unless it is suitable and necessary and can be motivated by factors not having 
any connection to the person’s sex.” The 2005 amendment changed this last sentence to “unless 
the provision, criterion or procedure can be motivated by a legitimate goal and the means are 
suitable and necessary for reaching the goal.” 
 
The first case raising an issue related to indirect discrimination was brought in 1984 under §§ 2 
and 3 of the 1979 Equal Treatment Act. JämO argued in AD 1983 no. 100 that the defendant, a 
public sector employer, discriminated against women by giving greater weight to a male 
candidate due to his longer professional experience in reindeer breeding, a field historically 
dominated by men. JämO argued that the male candidate should be credited only for that period 
of experience during which women could also work in the field. AD stated that: 

An employer in a hiring situation can have qualification requirements that job applicants of actually only 
one, or almost one, sex can fulfill. If such a qualification requirement is given decisive significance for the 
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hiring, in reality the situation is the same as if the employer had expressly required that applicants belong 
to the one sex that can fulfill the requirement. The difference is only that the requirement is made 
indirectly instead of for directly. Decisive for the assessment of whether such a qualification requirement 
is to be viewed as impermissible sex discrimination is whether the qualification is objective in the sense 
that it is really necessary or at least of value in the employment… In the present case, experience with 
reindeer breeding is a clearly valuable and almost necessary qualification. 

 
Plaintiff had such experience, but not for a period of time as long as the male candidate’s as 
women in general had not been active in the field that long. AD found that the assessment in the 
present case was not unlawful sex discrimination. 
 
A male plaintiff brought a claim of indirect discrimination in 2003 under the explicit definition of 
indirect discrimination as stated in § 16 of the 1991 Equal Treatment Act. The claim was similar 
to the cases discussed above concerning maternal leave supplemental wages, with the union 
arguing that a benefit in the form of a supplemental parental leave wage limited to a period of 
three months in connection with the birth or adoption of a child, had an indirect discriminatory 
effect on men. The union had 290 000 members, of which 70 000, or 24 %, were women. The 
union argued that the content of the provision was not compatible with the 1991 Equal Treatment 
Act, as the three month limitation meant in practice that male employees could not take 
advantage of the provision during such a period in connection with birth, as mothers often were 
home with the child during that period, recovering and also breastfeeding and only one parent at a 
time was eligible for the parental cash leave benefit. The three-month period appears neutral, but 
has the effect of excluding men from its benefit. AD found that men were disfavored in the 
meaning of the 1991 Equal Treatment Act by the provision to a considerably larger extent than 
women in practice. However, defendant’s objective with the benefit was to limit the right to the 
wage supplement so close in time to the birth or adoption of a child due to the child’s need of 
care at that time. This purpose was an objective circumstance with no discrimination on the basis 
of sex, a conclusion not affected by the fact that fewer men than women in practice could 
exercise the right to the benefit. As the objective was the best interest of the child, AD found no 
unlawful indirect discrimination. 
 
The first and only claim of indirect discrimination in which a plaintiff has prevailed in Sweden is 
a recent case against Volvo in 2005. Plaintiff had applied for a job at a Volvo factory and was not 
hired, as defendant had a height requirement of 163 to 195 cm and plaintiff was 159.7 cm. JämO 
argued that the requirement was unlawful indirect discrimination as the height requirement was a 
typical provision that discriminated indirectly against women; The number of women falling 
outside the necessary height, 28.2 %, is greater than the number of men, fewer than 1 % and that 
a universal height requirement was unnecessary for all jobs in the three Volvo factories. 
Defendant argued the percentages, and also that the height requirement was in place to prevent 
ergonomic work injuries, an objective distinct from the sex of the person. Volvo had invested 
over SEK 500 million in their efforts to eradicate such injuries. Research in the area had 
demonstrated that the probability for injury increases at the lower heights, fulfilling the 
requirements in the law as to appropriate, necessary and justified with objective factors not 
connected with sex.  
 
AD began by referring to the legislative preparatory works regarding indirect discrimination in 
which it is stated that a height requirement with respect to employment as a police officer is 
indirect discrimination. The assessment of whether indirect discrimination is unlawful is to be 
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based on an analysis of three factors: a disadvantage, comparison and balancing of interests. The 
Court found that the parties agreed that 25 % of women and 2 % of men fell outside the height 
requirement, thus a disadvantage to women existed in comparison to men. The burden of proof 
then shifted to the employer to prove that objective reasons existed independent of sex and that 
they are appropriate and necessary to achieve the purpose. The employer’s desire to reduce 
ergonomic injuries was found to be an acceptable objective reason. When addressing the issue of 
appropriate and necessary, however, the Court found that defendant could not cite any evidence 
for why the height of 163 cm was chosen. The Court found that given the nature of the work 
performed, all workers were at risk for ergonomic injuries. The Chief Safety Inspector testified 
that the labor union had not agreed that the height restriction of 163 cm was appropriate, and that 
he knew of as many ergonomic injuries for those persons between 170 and 180 cm as for those 
who were shorter, with no employee claiming height as a factor. In addition, evidence was 
presented that there were workers at the factories currently shorter than 163 cm who evidenced 
no greater exposure to injury than the work population at large. The Court found that defendant 
had indirectly discriminated against plaintiff in violation of § 16. JämO had petitioned for 
damages in the amount of SEK 200 000. The Court, taking into account the fact that defendant in 
no way intended to discriminate, awarded plaintiff SEK 40 000 as well as trial costs and fees.  

2.4 General Comments Regarding AD’s Discrimination Jurisprudence 

Several themes become evident with this review of AD’s jurisprudence concerning 
discrimination. The first is that the employee is held to a very high threshold when it comes to 
proving that she was clearly “better qualified” under the burden of proof applicable prior to 1999, 
or even under the more “plaintiff friendly” burden of proof in the 1999 amendment to the 1991 
Equal Treatment Act, or in the combination of the lower burden of proof and requirement of a 
person in a “similar situation” as after 2001. As to the first two decades of jurisprudence, AD 
clearly stated early on that it can “be seen from the legislative preparatory works and the 
statements made in several of the judgments by AD that the presumption for disfavoring based on 
sex … is first invoked when it can be ascertained that a clearly distinguishable difference to the 
advantage of the person not hired exists when it comes to qualifications for the employment.” 
Neither have plaintiffs been successful in either of the two cases brought under the new “plaintiff 
friendly” version. In the first of these cases, a reference by a prosecutor, not a direct supervisor of 
the plaintiff nor in contact with the plaintiff or the male candidate during the most recent eighteen 
months, was sufficient in essence to nullify twenty-two years’ additional experience (if the male 
candidate’s position as technical advisor for the American ski team is included as relevant to 
police work), specialized training in sexual crimes and witness examination techniques as well as 
proficiency in Finnish. In the other recent case, evidence in the form of notes taken during a 
meeting of defendants’ personnel regarding the hiring clearing stating that they desired a man to 
fill the post were not sufficient to prove discrimination. According to the legislative preparatory 
works regarding the new standard, all that is now required is that plaintiff demonstrate that it 
appears discrimination has occurred, after which the defendant has to prove discrimination has 
not occurred. Instead, the Court has negated the proof offered by the plaintiffs prior to shifting 
the burden of proof to the defendants, as seen most clearly in most recent pregnancy case in 
which AD found that JämO had not succeeded in proving that the employer had taken any action.  
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A related theme apparent in the more recent cases is the choice of language by the parties and the 
Court as most evident in the Haparanda police case. When describing plaintiffs, the Court has 
allowed defendants to focus on words such as adequate, competent, good, tentative, 
investigations “lacking in quality,” lacking in leadership, initiative, or cooperation, or that she 
was easily ignored in certain situations. When describing male candidates, the defendants and the 
Court in certain cases have focused on words such as the male candidate’s investigations were 
“very successful,” he was “uniquely gifted,” very knowledgeable and that the quality of his 
investigations was always high, he could inspire colleagues, was very driven and goal oriented 
and had a high work capacity, along with a particularly good ability to work with others and 
make contact. He was very ambitious, competent, driven, rich with initiative, quick and open to 
new aspects. If the woman in a case is branded a “troublemaker,” unable to work with others, or 
lacking in leadership, these function as the kiss of death for her career. The issue of the language 
of the Court has been raised by other scholars. In its assessments of personal qualifications, the 
Court’s acceptance of the use of such characteristics reinforces the gender stereotypes it is 
charged with breaking. Instead of requiring defendants to produce objective analyses of both 
candidates’ concrete qualifications, including personal qualifications, using the same standards 
and assessing the same qualities with the same procedures, the Court relies on the defendants’ 
recapitulations of assessments that are perceivably biased. Neither “likely to be ignored” nor 
“ambitious, competent, driven, rich with initiative, quick and open to new aspects” are 
characteristics that can be proven or rebutted on any objective grounds, allowing for a 
perpetuation of the stereotypes the Acts were passed to eradicate. 
 
A third theme that dominates the judgments of the Court is its deference to employers in general, 
a criticism that has been raised against the Court in other contexts. If an employer offers what can 
be seen as a minimum of evidence that the decision is not related to sex, the Court finds no 
discrimination. The three most recent direct discrimination cases show that despite an almost 
total absence of women in these positions, and with respect to the police force in question, any 
positions of power, AD gave this circumstance no weight. AD has not required that the employer 
objectively prove that the evaluations were based on comparable grounds, that the same 
qualifications were assessed in the same manner, that the same questions were asked at 
interviews, that the same procedure in general was applied to all the candidates. Again the police 
case serves as example, in which plaintiff, despite being imminently qualified, was not even 
called to an interview. One can also trace a progression of this deference as developed in the case 
law. Where the plaintiff was more qualified in 1981, twenty years’ experience compared with the 
male candidate’s one, discrimination was found. A two-year difference in experience in favor of 
plaintiff in 1984 led to a finding of no discrimination. An eight years’ difference in experience in 
favor of plaintiff in 1997 led to no discrimination being found. A seventeen years’ difference in 
favor of the plaintiff in 2004 under the new “plaintiff friendly” standard of evidence led to no 
discrimination being found. 
 
This deference to the employer is also reflected in the cases in which AD has found for the 
plaintiff. Either plaintiff was obviously more qualified as in AD 1981 no. 169 (plaintiff had 
twenty years’ experience compared to male candidate’s several months), AD 1981 no. 171 
(plaintiff had twenty years’ experience compared to the male candidate’s two), AD 1984 no. 22 
(in assessment of the position as head of personnel, plaintiff’s university degree in social sciences 
as well as eleven years’ experience as a personnel administrator outweighed male candidate’s 
marginally related independent course work and 11 ½ years’ experience in other positions), AD 
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1986 no. 67 (plaintiff had six years’ experience compared to the male candidate’s one) and AD 
1989 no. 122 (plaintiff had seventeen years’ experience compared to the male candidate’s four, 
two justices dissenting finding it comparable) and a different decision in these cases technically 
would have almost been legally impossible. Alternatively, in the other line of cases in which AD 
has found for the plaintiff, defendant produced little or no reliable evidence: AD 1982 no. 17 
(defendant in defense sector produced no evidence that the reassignment of the two women was 
necessary or related to reorganization or efficiency); AD 1982 no. 139 (defendant produced 
hearsay as to plaintiff’s difficulties in working with others); AD 1987 no. 67 (defendant’s 
reliance on interviews with co-workers not sufficient proof of personal qualifications); AD 1993 
no. 49 (defendant relied simply on one interview for the assessment of personal qualifications); 
AD 2005 no. 87 (defendant produced no evidence for the height requirement imposed); and AD 
2005 no. 92 (defendant produced no evidence that it tried to hire a replacement for the employee 
requesting parental leave). The employers’ actions in these cases gave little leeway for AD to 
find for the defendants. 
 
When one looks at the lines of development in the different categories above regarding 
qualifications, pregnancy, unequal pay, harassment, indirect discrimination and parental leave, 
the movement in a positive direction to an expansion of rights in the one pregnancy case was 
explicitly under Community law, with the employer’s behavior lawful under the then current 
Swedish law. The most positive line of development in AD’s case law has been concerning the 
lawfulness of the termination of employees who sexually harass. However, this line of 
development does not limit the rights of the employers as do findings of discrimination, but 
rather expands employers’ rights by freeing them from liability under the Employment Protection 
Act for unlawful termination. The discrimination jurisprudence of AD as a whole cannot be seen 
as “infringing” to any great extent upon the employer’s freedom to act.  
 
The above leads to the issue of formal versus substantive equality. The argument has been made 
that women in Sweden have been formally equal to men since the passage of the new Marriage 
Code in 1920, a statement that can be seen as tenuous at best when one takes into consideration 
that married women had to assume the name of their husband under the new 1920 code, were not 
automatically granted custody of their own children until 1950 and that restrictions in 
employment as well as differentiated wages existed well into the 1970’s. Neither does the 
jurisprudence of AD demonstrate a formal equality. Since the passage of the 1979 Equal 
Treatment Act and until the 2000 amendment to the 1991 Equal Treatment Act, a woman has had 
to prove that she was clearly better qualified to successfully prosecute a discrimination claim. 
Substantive equality and structural discrimination have not been addressed by AD in any of the 
cases heard regarding discrimination in general. This conclusion is reinforced by the decisions 
issued by AD in the cases alleging ethnic discrimination.49 

3 Access to Justice Issues within the Swedish Model 

Three aspects of equal access to justice are discussed here, the remedies available under the 
statutes, the award of trial costs and fees as well as the statute of limitations. An additional 
aspect, however, can first be briefly mentioned, and that is obtaining legal representation in 
discrimination cases. A plaintiff in Sweden can turn to her labor union, and if it declines, to 
                                                 
49 In over twenty cases brought in the past fifteen years, AD has found unlawful ethnic discrimination only once. 
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JämO. No duties are set out by law as to the union’s representation of an individual member, for 
example, as in the United States with the labor unions’ duty of fair representation. This can be 
seen in the most recent pregnancy case as heard by AD, where the Swedish union felt it already 
had too much work to take on a new case and referred the plaintiff to JämO. In Sweden, whether 
the labour union will prosecute a claim on behalf of a member is very much to be a matter of 
discretion on the part of the labor unions. JämO, the other alternative for an individual plaintiff, 
has two very real limitations with respect to representation. The first is limited financial 
resources, a restriction felt by every national governmental authority, but exacerbated in Sweden 
due to the remedies and awards of fees as discussed below. The second very real limitation for 
JämO is set out in the actual statutory text in § 46 of the 1991 Equal Treatment Act, in that JämO 
is to litigate cases that are of interest to the development of the law or for another specific reason. 
Another limiting factor for both the unions and the ombudsmen in general is the lack of success 
for plaintiffs when prosecuting discrimination claims before AD. A former JämO, Lena 
Svenaeus, points out that of 105 individual reports of discrimination in 1991, settlements were 
reached in eleven, twenty-two were withdrawn by the individuals, fourteen most likely were 
barred by the statute of limitations, and 58 were written off, many of these probably because of 
the assessment that the standard of proof required by AD could not be met.  

3.1 The Remedies Available under the Acts 

If successful in a case raising issues of sex discrimination, a plaintiff can be awarded economic, 
and in certain situations, exemplary damages and trial costs and fees as well as interest as stated 
in §§ 25 and 27 of the 1991 Equal Treatment Act. As to claims arising with respect to parental 
leave, an employer in violation of the 1995 Parental Leave Act can be ordered to pay damages in 
accordance to § 22 for any losses that have arisen and for the violation that has occurred. Both 
statutes contain provisions in §§ 28 and 22 respectively that explicitly state that if it is fair, the 
amount of damages awarded can be reduced to zero. 

3.1.1 The Award of Exemplary Damages 

In all the cases under the Equal Treatment Acts, the amount of exemplary damages as awarded by 
the Court for unlawful sex discrimination can be seen as modest at best. In the 1980’s, plaintiffs 
prevailed in ten of forty-sex discrimination cases heard on their merits, with AD awarding on the 
average exemplary damages of SEK 19 000 per plaintiff. In the first ten-year assessment of the 
1979 Equal Treatment Act, the Committee stated in 1991 that these amounts were low, but made 
allowance for the Court applying a new law. A somewhat increasing trend was detected by the 
1991 Committee towards the end of the decade. Finding this to be modest, however, the 
Committee noted that defendants were seen as buying themselves free of claims, and that in the 
majority of cases, exemplary damages in the hundreds of thousands would be reasonable. The 
average of exemplary damages awarded in the 1990’s was SEK 27 500 per plaintiff, and to date 
in the 2000’s, the average has been SEK 55 000. The increase in exemplary damages awarded 
during this twenty-five year period is 289 % without making any allowances for inflation. The 
averages of the amounts petitioned by plaintiffs during these decades are SEK 23 500 for the 
1980’s, SEK 86 666 for the 1990’s and SEK 175 000 for the 2000’s, resulting in the exemplary 
damages awarded by the Court totaling 81 % of the amount petitioned in the 1980’s, then 31 % 
for the 1990’s and 2000’s respectively. The Court provides little or no discussion explaining its 
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deviations from the amounts as petitioned by the plaintiffs or for its motivations as to the 
variances in the awards.  
 
In the 1999 report concerning the 1991 Equal Treatment Act, the Committee found the award of 
exemplary damages by AD to be consistent with Community law. The committee assessed that 
the exemplary damages as awarded by AD have been at such a level that they cannot: 

[B]e seen to be only symbolic but rather just the opposite, have been adjusted so that a preventive effect 
can be reached. It is important to emphasize that an assessment has occurred in each individual case based 
on the circumstances existing in the case. 

 
At the time of this statement, the exemplary damages as awarded by AD during the 1990’s 
averaged SEK 27 500 per plaintiff.  

3.1.2 The Award of Economic Compensatory Damages 

Economic compensatory damages can only be awarded in Sweden for unlawful conduct in the 
course of employment, in other words, a decision to not hire falls outside of this parameter as no 
“course of employment” has commenced. As such, economic compensatory damages have been 
awarded in even fewer cases than exemplary damages. During the 1980’s, economic 
compensatory damages were awarded in one case, but not under the 1979 Equal Treatment Act 
but rather the Employment Protection Act. In the 1990’s, economic compensatory damages were 
pleaded in eleven cases and awarded in five, and of these, two were awarded under the Equal 
Treatment Act. To date in the 2000’s, economic compensatory damages have not been awarded 
under the 1991 Equal Treatment Act in any case. Economic compensatory damages were 
awarded for violations of the 1995 Parental Leave Act in 2005 in the amount of SEK 87 000.  
 
The most recent governmental report addressing the issue of economic compensatory damages 
found that the scope of these damages needs to be expanded to be in conformity with Community 
law. It also noted that such a possibility for this type of damages exists in the United Kingdom. In 
addition, the report noted that a ceiling as to these damages as existing under the Employment 
Protection Act was applied, a limitation of economic compensatory damages to a number of 
months depending on the length of employment service as set out in the Employment Protection 
Act § 39. One of the leading principles that inundates the procedural and remedial aspects of the 
Swedish discrimination cases is their confinement by the Court and the legislator to the 
boundaries as set out in labor law in general, and the right to union affiliation specifically.  
 

3.2 The Award of Trial Costs and Fees 

Trial costs and fees in Sweden in general are awarded according to the English rule as expressed 
in Chapter 18 § 1 of the Swedish Code of Judicial Procedure, which means that the non-
prevailing party pays the trial costs and fees for both parties. According to § 5(2) of the 1974 
Labour Disputes (Judicial Procedure) Act, the Court may in cases governed by the act order that 
each party bear its own costs if the losing party had reasonable cause to have the dispute tried. 
This is a power seldom invoked in discrimination cases by AD. To date, AD has ordered the 
parties to bear their own costs in six of the over one hundred cases discussed in this work above, 
and in three of them, plaintiff was successful. In the three in which plaintiffs were not successful, 
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the Court stated that these were difficult cases, and the trial costs and fees should be born by the 
parties, not simply the non-prevailing plaintiffs. 
 
The amount of trial costs and fees awarded by AD demonstrates a trend that deviates from the 
relatively modest increases in the amount of damages awarded. The average amount of trial costs 
and fees awarded during the 1980’s was approximately SEK 26 000 per case, almost at parity 
with the damages awarded on the average in the amount of SEK 19 000. In the 1990’s, the 
average amount of trial costs and fees increased almost four-fold to SEK 96 500, with the average 
amount of damages awarded SEK 27 500, the trial costs and fees outpacing the damages awarded 
over three to one. During the 2000’s, the average trial costs and fees to date is SEK 202 500 with 
a corresponding average award of damages for this period SEK 55 000, almost a four to one ratio. 
The increase in the trial costs and fees over the twenty-five year period is 818 % compared to the 
increase in exemplary damages during the same period of 289 %.  
 
The highest single award of trial costs and fees in a discrimination case was SEK 829 251. In a 
recent case concerning unlawful termination based on the plaintiff’s sexual harassment of a 
fellow employee, the plaintiff as a private individual was ordered to pay the costs and fees for his 
employer of the proceedings before AD and also the costs of the proceedings in the trial court, a 
total of SEK 278 727. This was despite the fact that he had been successful in the trial court 
proceedings and even awarded SEK 100 000 as damages for unlawful termination. The increase 
in the amount of trial costs and fees is a development in favor of defendants, as the risks a 
plaintiff takes if unsuccessful have successively increased, not only with respect to the increase in 
costs and fees, but also to the parallel relative stagnation of damage awards. These two aspects, 
combined with the rate of success in general of discrimination claims before AD, create a 
significant deterrent for plaintiffs bringing discrimination claims. 

3.3 The Statute of Limitations as to Sex Discrimination Claims 

The original statute of limitations under the 1979 Equal Treatment Act was four months and is 
four months under the 1995 Parental Leave Act. The issue of this short period of statute of 
limitations has been raised several times by different ombudsmen throughout the lives of both 
equal treatment acts. As mentioned in the discussion concerning the passage of the 1979 Equal 
Treatment Act, the provision regarding the statute of limitations was almost immediately 
amended. Historically, the statute of limitations for labor disputes has always been short. One 
reason posited is that the shorter periods for statute of limitations in labor law in general, though 
they appear to favor the employer as seen in the case law, promote a good relationship between 
the social partners. The statute of limitations of six months was triggered by the event of 
discrimination as stated in § 14, prompting plaintiffs to act: 

The six month period begins from the disfavoring or in other words, from the point of time when the 
discriminating act has been performed (compare Prop. 1978/79:175 at 60 ff.) The discriminating 
action can have consisted of that the employer has entered into an employment contract with another 
applicant or chosen another for training. That the person disfavored does not possess knowledge of 
this until later has in principle no significance for the calculation as to the period. It is then 
consequently in the interest of the person seeking to stay informed of the result of the application. 

 
However, when the original 1979 Equal Treatment Act was passed, there was no legal basis for a 
job applicant to compel an employer to produce information about persons hired. The right to 
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gain access to such information was added later in 1985. The statute of limitations has been 
amended several times, mostly in response to requests by JämO. Currently, the length of the 
statute of limitations is dependent first on whether the Employment Protection Act or the Joint 
Regulation Act is applicable to the dispute, then whether negotiations occur, and when they 
occur, whether they occur on the local and/or central levels, and whether the person is 
represented by a union. This is a tortuous path of legislation for a lawyer, not to mention a 
layperson. If the action brought is a result of notice of termination or dismissal, according to § 54 
of the 1991 Equal Treatment Act, the Employment Protection Act § 40 on the statute of 
limitations for actions concerning declaration of invalidity is applicable, the Employment 
Protection Act § 41 for actions for damages or other claims of debt and § 42 regarding the lapse 
of right of action due to the statute of limitation. In other actions, the Joint Regulation Act § 64 
applies to the statute of limitations for requesting negotiations, the Joint Regulation Act § 65 to 
instituting proceedings, the Joint Regulation Act § 66 to an extension for a person not represented 
by an employee organization and the Joint Regulation Act § 68 to the lapse of a right of action 
due to prescription. Currently there is no way to toll the statute of limitations in the law, and no 
right for the Court to grant exceptions to the rule on any basis.  
  
These three issues, the remedies available under the statutes, the award of trial costs and fees as 
well as the statute of limitations, have a significant impact on the bringing of claims and in 
themselves serve functions that can further or deter discrimination claims, aspects that have not 
been emphasized in the Swedish legislation. 

4 Conclusions 

The discourse that has most permeated the entirety of this area of sex discrimination and parental 
leave is the Swedish labour law model, that the social partners are to regulate labor market issues 
and that the state is to maintain a neutrality, as well as the desire to achieve economic equality 
among social classes. This has led to discrimination legislation being introduced at a stage later 
than in other legal systems50 in an environment characterized by a strong feeling of antipathy, not 
directed solely at the subject of the legislation itself, but also at the political interference within a 
model considered by the main actors (at that time predominantly men) as well functioning, 
remnants of which remain to date. It has also led to an attitude in Sweden towards legislation that 
is unique, that employment legislation is not really legislation as in the other systems, not 
mandatory in general and nor effective or necessary. This can be seen most recently in the 
response by the social partners to amendments made in 2006 to the Employment Protection Act 
for the purpose of protecting youths and women from the misuse of consecutive temporary 
employment terms by employers: “The problems that exist are better solved through collective 
agreements without specific legislation.”  
 
Sweden is in the somewhat unenviable position of being perceived of as “first” in the area of 
equality, a position that arguably has invoked a sort of cognitive dissonance with respect to 
certain of the aspects in the legal system as discussed above. The political emphasis has been on 
complete equality between men and women, women assuming a larger share of paid work, men 
assuming a larger share of unpaid work. When this occurs, the hypothesis is that women will 
achieve true equality and jämställdhet. Discrimination does not exist as a separate phenomenon 
                                                 
50 Sweden still has no legislation prohibiting unlawful age discrimination despite EU requirements to do so by 2006. 
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in itself within this analysis. The reality, as shown by the experiences of men when taking 
parental leave, has been different, with men now facing a greater amount of discrimination than 
before when taking a larger amount of parental leave. There is no incentive for men to assume a 
greater share of unpaid work, as this results in a sacrifice of wages and pensions. 
 
As to the labor unions, the early decision to work for the rights of all workers, not specific 
groups, in essence subsumed issues specific to women within this larger context. Class was the 
central issue. Issues concerning women, equal pay and equality in general, were not taken up by 
the labor unions until the threat of legislation existed, legislation that in any form is perceived as 
an encroachment of power.  A labor union is primarily to safeguard the interests of its members. 
In certain situations, for example with wage differences or sexual harassment, the union has 
members on both sides of the issue. As to other issues, such as parental leave, a predominantly 
male union perhaps does not perceive the same need to address the issue as a predominantly 
female union, as seen in the different solutions or lack thereof regarding parental leave as 
reflecting by the respective collective agreements.  
 
JämO has been designated the agency to enforce the act, but originally had tied hands at least 
with respect to active measures in the private sphere. The amendments to the legislation and 
increased funding have strengthened the powers of JämO, however, there still are very real limits 
with respect to JämO’s mandate, a case is to be brought if it will develop the case law in the area. 
There is as well the case law as decided by AD, rarely finding for the plaintiff. In the case law 
itself, one sees several different discourses, the most prominent being the deference AD gives 
employers, much in line with the paragraph 23 rights stemming from the Saltsjöbad agreement. 
The case law on the whole comprises decisions based on an analysis of formal equality, with 
arguably only one case as decided early in the 1980’s coming close to an approach of substantive 
equality, the case in which the Court compared the plaintiffs’ situation with that male platoon 
officers. Another discourse readily discernible in the case law is AD’s endeavor to treat 
discrimination issues the same as other labor law issues, perhaps explaining why plaintiffs 
succeed more often on technical issues not calling for more expansive interpretations by the 
Court as do broader issues of discrimination. 
 
The individual plaintiff who has experienced discrimination, faces in the Swedish system the 
very real threat in the legal system of paying costs and fees not only for herself, but if 
unsuccessful, also for her employer. This is to be weighed against the amount of damages as 
awarded by AD, which have been modest in the area of sex discrimination. The individual 
plaintiff also finds herself with a statutory text that is almost impossible to decipher, the best 
example of which is the statute of limitations for claims that requires a legal expert to interpret. In 
addition, this same difficult statute of limitations requires immediate action, which as seen in the 
case brought by DO, is not always within the power of an individual to bring about, and no 
exceptions exist as to tolling this statute of limitations. In the event the plaintiff is unable to 
engage the union or JämO in the conflict, both organizations with limited resources, she in 
essence is left with little or no alternative under the existing legal system.  
 
Looking back on the accolades given Sweden as best in the world with respect to narrowing the 
gender gap, simultaneously with a marked absence of women in positions of power, large 
numbers of women working in the public sector and/or part-time, the high numbers of women on 
sick leave or early retirement, these contrasts are no longer inexplicable, but rather, after the 
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examination of the systems in this work, appear inevitable. The focus in the Swedish political and 
legal systems has been on the economic independence of women through work and an increased 
sharing of unpaid work between spouses. The early decision was made in Sweden to not “split” 
the worker movement, to focus on the situation of workers as a whole rather than on subgroups, 
such as women. The welfare state created in Sweden provides a high degree of social justice, 
with a high minimum living standard, free education, free child care, free health care and 
available housing. This is an achievement that cannot be denied or negated, and has led to much 
of the praise with respect to the achievements regarding women. However, instead of bridging 
the gulf with respect to vertical and horizontal occupational, in certain ways this approach has 
instead widened it.  

Several issues have been identified that need to be addressed with respect to the Swedish 
legislation concerning discrimination as applied by the Swedish Labour Court. The first is 
regarding access to justice issues. The importance of the procedural and substantive law 
integrating to form a tenable legal system in which parties not only have rights, but also can 
exercise them, is vital. This has not been seen as a compelling issue in the Swedish system, which 
has led to a stagnant development in the exemplary damages awarded and an almost exponential 
development in the attorney’s fees the losing party pays in the majority of cases. The desire for 
internal coherence has led to a norm of damages in sex discrimination cases, basically 
irrespective of the harm to the individual, consistent with those damages awarded for 
discrimination on the basis of union membership.  

This stance has also led to a rather superficial attitude towards damages in discrimination cases in 
general in Sweden. Damages are really not seen as compensating the plaintiff, particularly in line 
with the rule that compensatory damages are not available where it is an issue of a failure to hire. 
The damages awarded can also not be seen as having any effect on defendants. In the one case of 
indirect discrimination found, damages of SEK 40 000 can only be seen as negligible to a 
defendant worth several billion American dollars. The statutory text addressing damages in all 
the discrimination statutes allows for the court to reduce them to zero if the court finds this just. 
Equitable relief as a rule is not awarded by AD, but is available for certain claims if the plaintiff 
petitions for it, in the form for example of declaring an employment termination or contractual 
clause invalid. Taken against the chances for a plaintiff to prevail in a claim of discrimination 
before AD, it is a sound business risk to continue in the unlawful behavior.  

Another aspect of access to justice issues is the award of attorney’s fees, recognized as 
prohibitive to plaintiffs prosecuting claims of discrimination in both the United Kingdom and the 
United States, both of which have amended the main general rule to accommodate and facilitate 
the bringing of discrimination claims. The Swedish legal system has made virtually no such 
accommodation, again in the endeavor to create a coherent labor law system in which all issues 
are treated equally. However, that the award of attorney’s fees has a semi-punitive function in the 
Swedish system can be seen by the recent case in which an individual plaintiff was ordered to pay 
costs of both the trial and appellate levels of a combined total of SEK 260 763. The other aspect 
is the statute of limitations, which has been rigidly applied in the Swedish system with AD not 
empowered to grant an extension for any reason.  
 
The role of the social partners and the Swedish Model in the Swedish context can also be 
questioned. The social partners arguably have the broadest legal power in any Western legal 
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system, given the right to opt out of certain legislation in the form of collective agreements. They 
also are given the right to help shape the law by the fact that they choose members of AD, in a 
typically judging panel currently composing the majority. The social partners in Sweden can also 
be seen as having the least amount of liability under the statutes and case law. The labor unions 
are not subject to the 1991 Equal Treatment Act in contrast to the Equal Pay Act 1970, Sex 
Discrimination Act 1975, Equal Pay Act of 1963 and Title VII of the Civil Rights Act of 1964. 
There is no duty by law for the labor unions in Sweden to represent the interests of their 
minorities, with only one case discussing good practice on the labor market and holding the 
employer liable for the rostering of redundancies to the detriment of the Finnish-speaking 
minority. The collective agreements reflect the interests of the labor union’s majority. In those 
sectors in which women are a majority of the workforce, particularly the public sector, the 
parental leave benefits are most favorable, making it easiest to combine work and family. In the 
private sector, the collective agreements vary, from the Banking Agreement containing a 
structured overall perspective with respect to issues of combining work and family, as negotiated 
in a sector in which women are a large part of the work force, to agreements stating nothing at all, 
mostly in male-dominated areas. This allocation of benefits across the sectors can be seen as 
contributing towards horizontal occupational segregation, with women choosing to go into and 
staying within sectors that best facilitate their combining family and work. The labor unions, 
whether consciously or unconsciously, are an enormously powerful influence as to the structure 
of labor in Sweden. 
 
In line with this, the Swedish enforcement agency, JämO, does not have the extensive powers 
that exist in other countries, such as the UK or US. JämO’s jurisdiction was originally limited by 
the social partners through collective agreements. JämO does not have the same rule-making 
authority as do the UK Commission for Equality and Human Rights and the US Equal 
Employment Opportunity Commission. In addition, JämO has a vulnerability in that its mandate 
has been decided by governmental regulation and not statute, rendering JämO vulnerable to 
changes in government.  
 
The last aspect here of the Swedish Model is the role of the Swedish Labour Court in 
discrimination issues. AD cannot be seen as having interpreted the statutory texts in line with the 
objectives the Swedish parliament has set out, focusing instead on ways to narrow the scope of 
the legislation. This tendency can be seen in the sex discrimination cases, but is even more 
apparent in the race discrimination cases. Even when the Swedish Parliament has amended the 
text of the statute to facilitate claims, AD has either simply raised the standard it applies or 
continued as before, as the legislative preparatory works have stated that no change is meant by 
the amendments. A question that has been debated is whether AD is the appropriate forum for 
discrimination cases. Given the effective dampening of litigation in the area of discrimination in 
general, it is difficult to see how one can go forward. Individuals have always been allowed to 
bring discrimination claims to the district court, but the risk of attorney’s fees on both the district 
court and appellate court levels hangs over their heads much as the sword of Damocles. That risk 
will not change, and actually simply increase, if all discrimination claims are brought to the 
district courts and then are appealable to AD. The labor unions then would have a greater 
disincentive for bringing claims with a risk of doubling attorney’s fees. The proposed merged 
discrimination act has attempted to take certain of these issues into consideration, for example, 
requiring that the third non-partisan member of the judging panel be a person not only an expert 
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in the labor market, but also an expert with respect to discrimination issues. This still is only one 
voice of five according to the proposal.  
 
Based on the above, several issues can be raised in an analysis of the future direction of Swedish 
law, some changes more radical than others. When it comes to the actual statutory text, the 
Swedish Equal Treatment Act does not differ greatly in its definitions of direct and indirect 
discrimination from other countries, particularly other EU member states as all have the same 
obligation to harmonize legislation. However, certain language in the text that has no effect, such 
as that employers are to eradicate all wage differences within three years (2002), should be 
removed, as it simply weakens the statute as a whole. The language limiting JämO to prosecuting 
certain types of cases should also be removed, JämO should be free to accept cases as are other 
enforcement agencies in the other systems. The access to justice issues need to be addressed, the 
award of damages, the allocation of attorney’s fees as well as the statute of limitation. Reliance 
on the legislative preparatory works should again be discouraged, and regulations issued, if not 
by JämO, by the appropriate ministry as in the United Kingdom and the United States. The issue 
of damages can be addressed in such regulations, with ranges of amounts suggested (but not 
fixed) depending upon the size of the employer or other parameters as deemed important. Such 
regulations could also hammer out the small technical issues with respect to bringing 
discrimination claims, creating greater legal certainty for both plaintiffs and defendants, as well 
as facilitating prosecuting claims. Examples of discriminatory behavior can be listed as well as 
how the burden of proof is to be applied. Certain terms can be defined, such as a “tangible 
disturbance” in the work place, allowing the parties and courts to better understand the rights 
granted. 
 
Such regulations could also fill another purpose, and that would be to allow for the creation of 
several instances in which discrimination claims can be heard. The Swedish system has only one 
instance in the majority of discrimination claims. The argument is given that the law would be 
applied inconsistently if otherwise, but the reality is that this is a part of any legal system with 
respect to any legal issue. If this reasoning prevailed, there would be only one court in every legal 
system, for that is the only certain way to insure consistency of result (as long as the individual 
judges remain unchanged). Several instances as well as venues would hopefully allow for a 
development of case law that would better ascertain the rights of both individuals and employers, 
creating greater legal certainty.  
 
A more radical proposal would be to create a mechanism by which an individual can hold a labor 
union accountable for not pursuing a valid claim. The unions have prosecuted many of the cases 
as discussed above, and many work for greater economic equality between women and men. 
However, there presently is no right for an individual member for redress as to the failure to 
prosecute a claim, and given the rate of success at the Swedish Labour Court, this can only be 
seen as a sound financial decision by the labor unions. Unfortunately, under the current system, it 
leaves the individual too vulnerable to not being able to assert a claim at all. 
 
The composition of the court is debated in the legal scholarship. It is difficult to discern how 
much of the judgments as issued by the court are the result of representatives of the social 
partners being members, or of the parameters existing within the Swedish legal system as a 
whole, with judges assuming a role very different from those found in the European Union, 
United Kingdom and United States. Having more than one instance and several venues would 
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balance this out to a greater extent than in the present system, and create a dialogue as to legal 
issues. Due to its insidious nature, discrimination is not a fixed object, as can be seen from the 
American experiences, that can at one time be defined for all time. There should be a better, more 
immediate dialogue between the law and the problems faced by individuals, a dialogue which the 
courts should provide as they do in the other systems examined here. Regulations can assist in 
reducing fears as to inconsistency and legal certainty if drafted appropriately. JämO has argued 
that the cases should be brought to the general courts as a rule, and it is difficult to see how the 
Swedish Labour Court’s expertise with respect to issues such as those arising from collective 
agreements has been beneficially transferred to issues concerning discrimination. 
 
A fundamental absence in the Swedish legal approach to discrimination as evidence by the 
Labour Court is with respect to the concept of substantive justice. The Swedish system has 
focused on certain of the manifestations of discrimination through its efforts in making women 
more economically independent and men assuming a greater share of unpaid work. However, 
there is a deeper structural discrimination that the present Swedish legal system does not reach or 
arguably does not even address as demonstrated by the case law. Something more has to be done 
to address structural discrimination. A deeper analysis needs to be performed of the reasons for 
discrimination, past simply the intent of the defendant, to the historical and cultural events that 
have led up to the present day system, not only by the members of parliament, but also by the 
social partners and the courts in reaching their decisions. In evaluating the recently proposed 
merged discrimination law in Sweden, one is taken back to the beginning in the 1970’s. The 
proposed law will only be a “half law” until issues of access to justice as well as substantive 
justice are addressed by the Swedish legal system. 
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Appendix One: The Swedish Equal Treatment Act 

As of 1 July 2007  
 
PURPOSE OF THE ACT  
 
Section 1. The purpose of this Act is to promote equal rights for women and men in matters 
relating to employment, the terms and conditions of employment and other employment 
conditions, and opportunities for personal development at work (equality in working life).  
The aim of the Act is to improve conditions primarily for women in working life.  
Section 1 a. Persons not employed who apply for or work in a traineeship at a workplace are to 
be regarded as job applicants and employees respectively in the application of the prohibitions 
against discrimination and retaliation contained in Sections 15-16 b, Section 17 (3), and Section 
22, and in the provisions in Sections 22 a-24, Section 25(1) and Sections 27-28.  
The person or persons with whom the trainee seeks or works shall be regarded as the employer.  
Section 1 b. Persons who without being employed, perform work at a workplace as hired or 
borrowed labour are to be regarded as employees in the application of the provisions in Sections 
22, 22 a, 24(4), and Sections 27-28.  
The person or persons on whose behalf the work is performed shall be regarded as the employer.   
 
COOPERATION  
 
Section 2. Employers and employees are to cooperate as to active measures to promote equality 
between women and men in working life. They shall strive in particular to prevent and eliminate 
differences in pay and in other conditions of employment between women and men performing 
work that may be considered equal or of equal value. They shall also promote equal opportunities 
for wage develop for women and men.  
  
Work is to be considered of equal value to other work if, based on an overall assessment of the 
nature of the work and the requirements imposed on the employee, it may be deemed to be of 
similar value. Assessments of work requirements shall take into account criteria such as 
knowledge and skills, responsibility and effort. When the nature of the work is assessed, 
particular regard shall be taken of the employment conditions.   
 
ACTIVE MEASURES  
Goal-orientated efforts towards equality in working life  
 
Section 3. Employers, as part of their regular activities, are to carry out goal-oriented efforts in 
order to actively promote equality in working life.  
 
More detailed provisions regarding this obligation of employers are set out in Sections 4-11.  
 
Employment conditions  
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Section 4. Employers are to take whatever steps may be required, insofar as their resources and 
general circumstances permit, to ensure that employment conditions are suitable for both women 
and men. 
  
Section 5. Employers are to facilitate the combination of gainful employment and parenthood 
with respect to both female and male employees. 
  
Section 6. Employers are to take measures to prevent and impede any employee from being 
subjected to harassment based on sex, sexual harassment or retaliation pursuant to this Act. 
 
Recruitment  
 
Section 7. Employers are to through training, development of expertise and other suitable 
measures, promote an equal distribution between women and men in various types of work and 
within different categories of employees.  
 
Section 8. Employers are to endeavour to ensure that both women and men apply for vacant 
positions. 
  
Section 9. At workplaces where there is not in general an equal distribution of women and men 
in a certain type of work or within a certain category of employees, employers are to strive in 
particular with respect to new positions to recruit applicants of the underrepresented sex and are 
to seek a gradual increase in the proportion of employees of that sex.  
 
The provisions of the first paragraph, however, do not apply where there is special reason not to 
implement such measures or where such measures cannot reasonably be demanded taking into 
consideration the employer’s resources and circumstances in general.  
 
Wage issues  
 
Section 10. For the purpose of identifying, rectifying and preventing unwarranted pay 
differentials and other terms of employment between women and men, employers shall annually 
survey and analyse  
– regulations and practices concerning wages and other terms of employment that they apply, and  
– pay differentials between women and men who perform work considered equal or of equal 
value.  
Employers are to assess whether existing pay differentials are directly or indirectly gender-
related. This assessment in particular is to examine differences between  
– women and men who perform work considered to be equal (like work), and  
– groups of employees who perform work that is or is normally regarded as female dominated 
and groups of employees who perform work that is considered to be of equal value to such work 
but is not or is not normally regarded as female dominated.  
  
Section 11. Employers are to annually prepare a equal pay action plan and therein report the 
results of the survey and analysis in accordance with Section 10. The plan is to state what pay 
adjustments and other measures need to be implemented to attain equal pay for work considered 
equal or of equal value. The plan is further to contain a cost computation and a time schedule 
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aimed at ensuring that the required pay adjustments are implemented as soon as possible and at 
the latest within three years.  
A report and an evaluation of how the planned measures were implemented shall be included in 
the plan of action for the following year.  
The obligation to prepare a equal pay action plan shall not apply where the employer had less 
than ten employees at the end of the immediately preceding calendar year.  
  
Section 12. Employers are to provide employee organisations to which they are bound by a 
collective agreement with whatever information may be necessary to enable the organisation to 
collaborate in the pay survey and analysis and in the preparation of a equal pay action plan.  
 
If the information concerns data relating to pay or other circumstances that affect an individual 
employee, the rules of confidentiality and damages contained in Sections 21, 22 and 56 of the 
Employment (Co-Determination in the Workplace) Act (SFS 1976:580) apply. The provisions of 
Chapter 14, Sections 7, 9 and 10 of the Secrecy Act (1980:100) apply in public activities.   
 
Equality Action Plans  
 
Section 13. Employers are to annually prepare a plan describing their efforts to promote equality. 
The plan is to contain an overview of the measures pursuant to Sections 4-9 required at the 
workplace and  indicate which of these measures the employer intends to initiate or implement 
during the coming year. 
 
The plan is also to provide a summary report of the equal pay action plan that employers are 
required to implement under Section 11.  
A report concerning how the planned measures pursuant to the first paragraph have been 
implemented is to be included in the plan for the following year.  
The obligation to prepare an equality plan does not apply where the employer had fewer than ten 
employees at the end of the immediately preceding calendar year.  
 
Collective agreements  
 
Section 14. Collective agreements concluded in respect of the matters referred to in Sections 4-13 
do not discharge the employer from the obligation to comply with the provisions of the above 
sections.   
 
Direct discrimination  
 
Section 15. An employer may not place a job applicant or employee at a disadvantage by treating 
her or him less favourably than they treat, have treated or would have treated someone else in a 
similar position, if such unfavourable treatment has a connection with sex.   
 
Indirect discrimination  
 
Section 16. An employer may not place a job applicant or employee at a disadvantage by 
applying a provision, a criterion or a practice that appears to be neutral but which in practice is 
particularly disadvantageous to persons of one sex or the other, unless the provision, criterion or 
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practice can be justified by a legitimate aim and the means are appropriate and necessary for the 
pursuit of such an aim.  
 
Harassment 
 
Section 16 a. An employer may not discriminate against job applicants or employees by 
subjecting them to harassment based on sex or harassment of a sexual nature.  
 
Harassment based on sex is defined as conduct in working life that violates the integrity of a job 
applicant or employee and is related to the person’s sex. 
  
Sexual harassment is defined as conduct of a sexual nature in working life that violates the 
dignity of a job applicant or an employee.  
 
Instructions to discriminate 
 
Section 16 b. An employer may not order or instruct an employee to discriminate against a 
person in violation of Sections 15-16 a.   
 
Scope of the prohibitions  
 
Section 17. The prohibitions against sex discrimination contained in Sections 15 -16 b apply 
when the employer:  

1. Decides on an employment issue, selects a job applicant for an employment 
interview or implements other measures during the employment procedure; 
2. Decides as to a promotion or selects an employee for training for promotion;  
3. Decides or takes another action in relation to a work experience position;  
4. Decides or takes another action in relation to some other form of training or 
vocational guidance;  
5. Applies wage terms or other terms of employment in respect of work considered 
equal or of equal value;  
6. Manages and distributes work; or  
7. Gives notice of termination, dismisses, lays off or takes another such measure 
against an employee.  

 
The prohibitions against direct discrimination do not apply:  

1. In the case of decisions on employment, promotion or training for promotion 
where a person of a specific sex is required due to the nature of the work or of the 
circumstances in which it is performed, or  
2. If the treatment of the person concerned is part of an effort to promote equality in 
working life and is not a matter of applying wage terms or other terms of 
employment for work that is regarded as equal or of equal value. 

  
Sections 18-20. (Repealed).  
 
Information as to employment qualifications  
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Section 21. A job applicant who has not been employed, or an employee who has not been 
promoted or selected for training for promotion is entitled, upon request, to obtain written 
information from the employer as to the nature and scope of the training, professional experience 
and other comparable qualifications of the person awarded the job or training position.   
 
PROHIBITION AS TO RETALIATION  
 
Section 22. An employer may not subject an employee to retaliation on the grounds that the 
employee has rejected unwanted sexual advances by the employer, reported the employer for sex 
discrimination, alleged discrimination or taken part in an investigation of discrimination in 
accordance with this Act.  
Nor may an employer subject an employee to retaliation on the grounds that she or he has 
reported or alleged a failure by the employer to comply with one or more of the provisions on 
active measures in Sections 3-13.  
Any person who in lieu of the employer is entitled to make decisions concerning an employee’s 
conditions of work shall, in the application of the provisions of the first and second paragraphs, 
be equated with the employer.  
 
Obligation to investigate and take action against harassment  
 
Section 22 a An employer who becomes aware that an employee considers her/himself to have 
been subjected to sex-based or sexual harassment, is to investigate the circumstances surrounding 
the alleged harassment and, where such has occurred, implement whatever measures may be 
reasonably required to prevent further harassment.   
 
DAMAGES AND OTHER SANCTIONS  
 
Invalidity  
 
Section 23. An agreement is invalid to the extent that it prescribes or permits such sex 
discrimination as is prohibited under Sections 15-17.  
 
Section 24. If an employee is discriminated against by a provision in an agreement in a manner 
prohibited under this Act, the provision is to be adjusted or declared invalid if so requested by the 
employee. If the provision is of such importance for the agreement that it is unreasonable to 
demand that the said agreement be allowed to apply as to the rest without material changes, the 
agreement may also be adjusted in other respects or be declared invalid in its entirety.  
If an employee is discriminated against in a manner prohibited under this Act by termination of 
an agreement or by another legal act, the legal act is to be declared invalid if so requested by the 
employee.  
The first and second paragraphs do not apply where Section 23 is applicable.  
If a regulation or some other internal provision at the workplace discriminates against a job 
applicant or employee in a manner that is prohibited under this act, the provision shall be adjusted 
or declared invalid if so requested by the job applicant or employee.   
 
Damages  
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Section 25. If a job applicant or employee is discriminated against by an employer in breach of 
the prohibitions contained in Sections 15, 16, 16 a or 16 b and Section 17, the employer is to pay 
damages to the aggrieved person for the violation caused by the discrimination.  
In cases falling within Sections 15, 16, 16 a or 16 b, or Section 17, items 4-7, the employer is also 
to pay damages to the employee for the loss suffered as a result of the discrimination.   
Section 26. (Repealed).   
Section 27. If an employee is subjected to retaliation as referred to in Section 22, the employer is 
to pay damages to the employee in respect of the violation caused by the retaliation.   
Section 27a. An employer failing to fulfil its obligations pursuant to Section 22a is to pay 
damages to the employee for the violation caused by the omission.   
Section 28. Damages pursuant to Sections 25, 27 or 27a can be reduced or nullified if such is 
deemed fair.   
 
Other sanctions  
 
Section 29. Where an employer fails to fulfil its obligations pursuant to a collective agreement as 
referred to in Section 14, the provisions concerning sanctions contained in that agreement or in 
the Employment (Co-Determination in the Workplace) Act (1976:580) are to apply.   
 
MONITORING OF COMPLIANCE WITH THE ACT  
 
Section 30. To ensure compliance with this Act, there shall be an Equal Opportunities 
Ombudsman and an Equality Council.  
The Equal Opportunities Ombudsman and the Equality Council are to be appointed by the 
Government.  
 
The Equal Opportunities Ombudsman  
 
Section 31. The Equal Opportunities Ombudsman is to primarily encourage employers to 
voluntarily comply with the provisions of this act.  
The Ombudsman is to also participate in other respects in efforts to promote equality in working 
life.  
 
The Equality Council  
 
Section 32. The task of the Equality Council is to consider matters relating to ordering default 
fines pursuant to Section 35 and appeals pursuant to Section 42.  
 
Duty to provide information  
 
Section 33. An employer is obligated at the request of the Equal Opportunities Ombudsman:  
– To make available all information concerning its activities that may be of significance to the 
Ombudsman for the purpose of monitoring compliance with the Act pursuant to Section 30; and  
– To permit the Ombudsman access to the workplace for the purpose of undertaking 
investigations connected with such monitoring.   
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Default fines 
 
Section 34. If an employer fails to comply with a request pursuant to Section 33, the Equal 
Opportunities Ombudsman may order the employer to do so upon the penalty of a default fine.  
Section 35. An employer failing to comply with any of the provisions set forth in Sections 4-13 
may be ordered to fulfil its obligations upon penalty of a default fine. Such orders are to be issued 
by the Equality Council upon application by the Equal Opportunities Ombudsman, or, where the 
Ombudsman has declared itself unwilling to make an application, by a central employee 
organisation to which the employer is bound by a collective agreement. The order may also be 
directed against the State as an employer.  
The Ombudsman in the application is to specify what measures the employer is to be ordered to 
undertake, the reasons invoked in support of the application, and the investigation(s) that have 
been carried out.   
 
Procedure  
 
Section 36. An employer is to be ordered to respond within a specified period to any application 
pursuant to Section 35, on the understanding that a decision may be taken in the matter upon 
default, and is to make available whatever information concerning the state of its operations that 
may be required by the Council for its adjudication.  
When an employee organisation has made an application, the Equal Opportunities Ombudsman is 
to be afforded an opportunity to present its views.   
Section 37. The Equality Council is to ensure that matters are investigated appropriately, treating 
each case on its own merits.  
Where necessary, the Council is to order a matter to be investigated further. Redundant 
investigations may be dismissed.  
 
Oral Hearing  
 
Section 38. Matters concerning orders for default fines pursuant to Section 35 are to be 
adjudicated after an oral hearing, except where the Council considers such a hearing unnecessary.  
Section 39. The party presenting the application to the Equality Council and the employer are to 
be summoned to attend a hearing pursuant to Section 38.  
The Council may order the employer or the employer’s legal representative to attend personally, 
on penalty of a fine.  
Where so required for the purpose of its investigation, the Council may also summon third parties 
to the hearing.  
 
Decisions 
 
Section 40. A matter concerning the order of a default fine pursuant to Section 35 may be 
adjudicated even where the employer fails to express an opinion in the matter or fails to 
cooperate in the investigation, or if the employer fails to attend an oral hearing.  
If the Equal Opportunities Ombudsman or the employee organisation that made the application 
for a default fine order fails to attend a hearing, the application lapses.   
Section 41. The Equality Council, when adjudicating a matter concerning the order of a default 
fine pursuant to Section 35, may order the employer to implement measures other than those 
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requested in the application, provided that these measures are not manifestly more onerous for the 
employer.  
In the order, the Council is to indicate how and within what period of time the measures to be 
taken by the employer shall be initiated or implemented.  
The decision of the Council is to be in writing and served on the employer.   
 
Appeals  
 
Section 42. Decisions of the Equal Opportunities Ombudsman concerning default fine orders 
pursuant to Section 34 may be appealed to the Equality Council.  
Sections 35-41 are to apply in such appeal cases.  
Section 43. Decisions of the Equality Council pursuant to this Act are not subject to appeal.  
Section 44. Actions for a judicial confirmation of default fines ordered pursuant to this Act are to 
be brought in a District Court by the Equal Opportunities Ombudsman.  
In matters concerning the judicial confirmation of default fines ordered pursuant to Section 35, 
the District Court may also assess the suitability of the default fine.   
 
DISCRIMINATION LITIGATION  
 
Applicable regulations  
 
Section 45. Matters concerning the application of Sections 15-17 and 22-28 are to proceed in 
accordance with the Labour Disputes (Judicial Procedure) Act (1974:371).  
In such cases, job applicants and persons applying for traineeships or performing such work, as 
well as persons working as hired or borrowed labour, are also to be defined as employees. The 
person or persons on whose behalf the work is performed, or to whom the application for a work 
experience or other position was made, shall be deemed to be an employer.  
The provisions of the second paragraph also apply to disputes pursuant to Sections 15-17 and 
Sections 22-28 of the regulations concerning the handling of disputes contained in the 
Employment (Co-Determination in the Workplace) Act (1976:580).   
 
Burden of proof 
 
Section 45 a. If a person who believes that she or he has been discriminated against or subjected 
to retaliation is able to show circumstances that give reason to assume that he or she has been 
discriminated or subjected to retaliation, the employer is to prove that discrimination or 
retaliation has not occurred.  
 
Right to bring an action  
 
Section 46. In a dispute pursuant to Section 45, the Equal Opportunities Ombudsman may bring 
an action on behalf of an individual employee or job applicant if the said individual consents to 
such and the Ombudsman considers that a ruling in the dispute is of importance for the 
application of law, or where there is otherwise special cause for so doing. When bringing an 
action on behalf of an individual on the basis of this act, the Ombudsman may also in the same 
proceedings bring another action as representative for that person.  
Actions are to be brought in the Labour Court.   
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Section 47. When an employee organisation is entitled to bring an action on behalf of the 
individual pursuant to Chapter 4, Section 5 of the Labour Disputes (Judicial Procedure) Act 
(1974:371), the Equal Opportunities Ombudsman may only bring an action if the organisation 
does not do so.  
The provisions of the aforesaid Act concerning the status of an individual in the legal proceedings 
shall also apply when actions are brought by the Ombudsman.  
Sections 48-52. (Repealed).  
 
Statute of limitations  
 
Section 53. If a party brings an action as a result of a dismissal or summary dismissal, Sections 
34 and 35, 37, 38, second paragraph, second sentence, Sections 39-42, and Section 43, first 
paragraph, second sentence, and second paragraph of the Employment Protection Act (1982:80) 
are to apply.  
Section 54. In matters concerning any action other than those referred to in Section 53 above, 
Sections 64-66 and 68 of the Employment (Co-Determination in the Workplace) Act (1976:580) 
are to apply, except that the statute of limitations stated in Section 66, first paragraph, first 
sentence, is to be two months. (2000:773)  
Section 55. In an action for damages resulting from a decision as to appointments to positions 
made by a public employer, the periods of time pursuant to Section 54 are to be calculated 
commencing on the date on which the decision become final.  
Section 56. An action brought by the Equal Opportunities Ombudsman is to be treated as if the 
action had been brought personally by the employee or the job applicant.  
Section 57. Actions concerning damages pursuant to Section 25 resulting from a decision 
concerning employment made by a public employer may not be considered before the 
employment decision has become final.  
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Appendix Two: The Award of Exemplary Damages by the 
Swedish Labour Court in Discrimination Cases 

Table 1: The Award of Exemplary Damages under the 1979 Equal Treatment Act in Sex 
Discrimination Cases in the 1980’s. 
Case 
no.  

Plaintiff Defendant Issue Amount 

AD 
1981 
no. 169 

JämO  Upplands Väsby Municipality Direct 
Discrimination - 
Qualifications 

15 000 

AD 
1981 
no. 171 

The Swedish Union of 
Clerical and Technical 
Employees in Industry  

Kalmar Municipality Direct 
Discrimination - 
Qualifications 

15 000 

AD 
1982 
no. 17 

JämO  The State of Sweden through 
the Swedish Agency for 
Government Employers 

Direct 
Discrimination - 
Qualifications 

10 000 per 
plaintiff 

AD 
1982 
no. 139 

JämO  Örebro County Council Direct 
Discrimination - 
Qualifications 

20 000 

AD 
1984 
no. 6 

JämO  The State of Sweden through 
the National Swedish Police 
Board 

Direct 
Discrimination - 
Qualifications 

15 000 

AD 
1984 
no. 22 

JämO  Lessebo Municipality Direct 
Discrimination - 
Qualifications 

20 000 

AD 
1986 
no. 67 

The Swedish Municipal 
Workers’ Union  

Stockholm Transport Inc. in 
Stockholm 

Direct 
Discrimination - 
Qualifications 

20 000 

AD 
1987 
no. 67 

Helsingborg’s Local 
Federation of the Central 
Organization of Swedish 
Workers  

Bjuv Municipality Direct 
Discrimination - 
Qualifications 

25 000 

AD 
1989 
no. 122 

The Swedish Municipal 
Workers’ Union  

Östergötland County Council Direct 
Discrimination - 
Qualifications 

40 000 

 
Table 2: The Award of Exemplary Damages under the 1979 and 1991 Equal Treatment Acts in 
Sex Discrimination Cases in the 1990’s.  
Case no.  Plaintiff Defendant Issue Amount 
AD 1993 no. 
49 

The Swedish Association 
of Graduates in Social 
Science, Personal and 
Public Administration, 
Economics and Social 
Work, SSR 

The State of Sweden 
through the Swedish 
Immigration Board 

Direct 
Discrimination - 
Qualifications 

25 000 per 
plaintiff 

AD 1995 no. 
158 

JämO Kumla Municipality Wage 
Discrimination 

40 000* 

AD 1996 no. 
79 

The Swedish Union of 
Local Government 
Officers  

Karlskoga Municipality Wage 
Discrimination 

20 000* 

* Economic compensatory damages also awarded in the case. 
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Table 3: The Award of Exemplary Damages under the 1991 Equal Treatment Act in Sex 
Discrimination Cases in the 2000’s. 
Case no.  Plaintiff Defendant Issue Amount 
AD 2002 no. 
45 

JämO Västmanland County 
Council 

Direct 
Discrimination - 
Pregnancy 

50 000 

AD 2002 no. 
102 

The Swedish Union of 
Clerical and Technical 
Employees in Industry 

ALMEGA Service 
Associations and Casino 
Cosmopol Inc. in Stockholm

Sexual harassment 80 000 

AD 2005 no. 
22 

JämO ALMEGA Service 
Associations and the 
Swedish Postal Service Inc. 
in Stockholm 

Sexual harassment 
– Employer’s duty 
to investigate 

50 000 

AD 2005 no. 
87 

JämO The Association of Swedish 
Engineering Industrial 
Employers and Volvo Cars 
Inc. in Gothenburg 

Indirect 
Discrimination 

40 000 

 
Table 4: The Award of Exemplary Damages under Other Types Discrimination Cases. 
Case no.  Plaintiff Defendant Issue Amount 
AD 2002 no. 
128 

DO Service Employers’ Association 
and GfK Sverige Inc. in Lund 

Race 
Discrimination 

40 000 

AD 2003 no. 
47 

The Swedish 
Metalworkers’ Union 

Skandinaviska Raffinaderi Inc., 
Scanraff in Lysekil and 
Cooperative Employers’ 
Association 

Handicap 
Discrimination 

30 000 

AD 2005 no. 
32 

The Swedish 
Association of Graduate 
Engineers and M.K in 
Stockholm 

T. & N. Management Inc., 
Stockholm 

Handicap 
Discrimination 

100 000 * 

* Economic compensatory damages also awarded in the case. 
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Appendix Three: The Award of Trial Costs and Attorney’s Fees by the Swedish 
Labour Court in Discrimination Cases 

Table 1: The Award of Trial Costs and Attorney’s Fees in Sex Discrimination Cases in the 
1980’s. 
Prevailing Party in bold-faced italics. 
Case no.  Plaintiff Defendant Issue Amount 
AD 1981 
no. 169 

JämO  Upplands Väsby 
Municipality 

Direct 
Discrimination - 
Qualifications 

18 675 

AD 1981 
no. 171 

The Swedish Union of Clerical 
and Technical Employees in 
Industry  

Kalmar Municipality Direct 
Discrimination - 
Qualifications 

18 873 

AD 1982 
no. 17 

JämO  The State of Sweden through 
the Swedish Agency for 
Government Employers 

Direct 
Discrimination - 
Qualifications 

33 458 

AD 1982 
no. 102 

Swedish Assoc. of Graduates in 
Law, Business Administration 
and Economics, Computer and 
Systems Science, Personnel 
Management and Social 
Science (JUSEK)  

Kalmar County Council Direct 
Discrimination - 
Qualifications 

Parties to 
bear 
their 
own 
costs 

AD 1982 
no. 139 

JämO  Örebro County Council Direct 
Discrimination - 
Qualifications 

15 706 

AD 1983 
no. 50 

JämO  The State of Sweden 
through the Swedish Nat’l 
Labour Market Board 

Direct 
Discrimination - 
Qualifications 

38 726 

AD 1983 
no. 78 

The Swedish Musician’s Union 
Entertainment Business 
Employees’ Association 

Hörby Municipality Direct 
Discrimination - 
Qualifications 

36 681 

AD 1983 
no. 83 

The Swedish Food Workers’ 
Union  

Kalmar Municipality Direct 
Discrimination - 
Qualifications 

23 982 

AD 1983 
no. 102 

TCO’s Section of Civil 
Servants  

The State of Sweden 
through the Swedish Agency 
for Government Employers 

Direct 
Discrimination - 
Qualifications 

15 000 

AD 1983 
no. 104 

JämO  The State of Sweden 
through the Swedish Nat’l 
Labour Market Board 

Direct 
Discrimination - 
Qualifications 

16 900 

AD 1984 
no. 1 

TCO’s Section of Civil 
Servants  

The State of Sweden 
through the Swedish Agency 
for Government Employers 

Direct 
Discrimination - 
Qualifications 

18 890 

AD 1984 
no. 6 

JämO  The State of Sweden through 
the Nat’l Swedish Police 
Board 

Direct 
Discrimination - 
Qualifications 

19 485 
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AD 1984 
no. 12 

Fil kand Gertrud Anljung in 
Lund  

The State of Sweden 
through the Swedish Agency 
for Government Employers 

Direct 
Discrimination - 
Qualifications 

Parties to 
bear 
their 
own 
costs 

AD 1984 
no. 22 

JämO  Lessebo Municipality Direct 
Discrimination - 
Qualifications 

15 786 

AD 1984 
no. 100 

JämO  The State of Sweden 
through the Nat’l Swedish 
Board of Agriculture 

Direct 
Discrimination – 
Qualifications 

13 362 

AD 1984 
no. 140 

The Swedish National Union of 
Local Government Officers 

Stockholm County Council Wage 
Discrimination 

15 000 

AD 1985 
no. 134 

The Salaried Employees 
Union  

The Swedish Newspaper 
Publishers’ Association and 
Dagens Nyheter Inc. in 
Stockholm 

Wage 
Discrimination  

8 000 

AD 1986 
no. 67 

The Swedish Municipal 
Workers’ Union  

Stockholm Transport Inc. in 
Stockholm 

Direct 
Discrimination – 
Qualifications 

20 000 

AD 1986 
no. 84 

The Swedish Medical 
Association  

Jönköping County Council Direct 
Discrimination – 
Qualifications 

12 731 

AD 1986 
no. 103 

JämO Uppsala Parish in Uppsala Direct 
Discrimination – 
Qualifications 

23 477 

AD 1987 
no. 1 

The Swedish Assoc. of 
Graduates in Social Science, 
Personal and Public 
Administration, Economics and 
Social Work, SSR  

Gävle Municipality Direct 
Discrimination – 
Qualifications 

14 583 

AD 1987 
no. 3 

The Swedish Teachers’ 
Association  

Uddevalla Municipality Direct 
Discrimination – 
Qualifications 

16 510 

AD 1987 
no. 8 

The Swedish Metalworkers’ 
Union  

The Swedish Metal Trades 
Employers’ Association and 
ASEA Inc. in Västerås 

Direct 
Discrimination – 
Qualifications 

19 140 

AD 1987 
no. 35 

JämO  The Swedish Newspaper 
Publishers’ Assoc. and 
Framtiden Press Inc. in 
Malmö 

Direct 
Discrimination – 
Qualifications 

31 865 

AD 1987 
no. 51 

The Swedish Association of 
Vocational Teachers  

Nacka Municipality Direct 
Discrimination – 
Qualifications 

19 368 

AD 1987 
no. 67 

Helsingborg’s Local 
Federation of the Central Org. 
of Swedish Workers  

Bjuv Municipality Direct 
Discrimination – 
Qualifications 

12 000 

AD 1987 
no. 83 

TCO’s Section of Civil 
Servants  

The State of Sweden 
through the Swedish Nat’l 
Agency for Education 

Direct 
Discrimination – 
Qualifications 

10 000 
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AD 1987 
no. 98 

JämO City of Stockholm Direct Discrimination 
- Retaliation 

75 950 

AD 1987 
no. 132 

The Swedish Metal Trades 
Employers’ Association 

The Swedish Union of 
Clerical and Technical 
Employees in Industry 

Direct Discrimination 
– Wages 

15 000 

AD 1987 
no. 140 

The Swedish National Union of 
Local Government Officers  

City of Stockholm Direct Discrimination 
– Qualifications 

25 600 

AD 1987 
no. 152 

JämO The State of Sweden 
through Gothenburg 
University 

Direct Discrimination 
– Qualifications 

43 000 

AD 1988 
no. 50 

Helena Tepponen in Kvillsfors  The Association of Ädelfors 
Folk High School in 
Holsbybrunn 

Direct Discrimination 
– Qualifications 

27 004 

AD 1989 
no. 40 

The Swedish State Employees’ 
Union  

Gothenburg Municipality  Direct Discrimination 
– Qualifications 

43 830 

AD 1989 
no. 122 

The Swedish Municipal 
Workers’ Union  

Östergötland County Council Direct Discrimination 
– Qualifications 

37 061 

 
Table 2: The Award of Trial Costs and Attorney’s Fees in Sex Discrimination Cases in the 
1990’s.  
Prevailing party in bold-faced italics. 
Case no.  Plaintiff Defendant Issue Amount 
AD 1991 
no. 62 
 

The Swedish Union of 
Journalists  

The Swedish Newspaper 
Publishers’ Association and 
Swedish Radio Local Inc. in 
Stockholm 

Direct 
Discrimination – 
Wages 

Parties to 
bear their 
own costs 

AD 1991 
no. 65 

The Commercial Employee’s 
Union 

Sunny Beach in Varberg Inc. Sexual 
harassment, LAS 

Parties to 
bear their 
own costs 

AD 1993 
no. 30 

The Swedish Metalworkers’ 
Union 

TVAB in Sundberg Sexual 
harassment, LAS 

38 434 

AD 1993 
no. 49 

The Swedish Assoc. of 
Graduates in Social Science, 
Personal and Public 
Administration, Economics 
and Social Work, SSR 

The State of Sweden through 
the Swedish Immigration 
Board 

Direct 
Discrimination - 
Qualifications 

35 000 

AD 1995 
no. 74 

The Salaried Employees’ 
Union HTF  

Wenceslao R. with the Firm 
WR Förlag in Upplands 
Väsby 

Sexual 
Harassment by 
Employer 

39 500 

AD 1995 
no. 158 

JämO Kumla Municipality Wage 
Discrimination 

94 420 

AD 1996 
no. 41 

JämO Örebro County Council Wage 
Discrimination 

251 820 

AD 1996 
no. 79 

 The Swedish Union of Local 
Government Officers  

Karlskoga Municipality Wage 
Discrimination 

Parties to 
bear own 
costs 

AD 1997 
no. 16 

JämO Umeå Parish Direct 
Discrimination - 
Qualifications 

146 000 

AD 1997 
no. 68  

The Swedish Association of 
Graduate Engineers 

Mjölby Municipality Wage 
Discrimination 

70 184 
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Table 3: The Award of Trial Costs and Attorney’s Fees in Sex Discrimination Cases in the 
2000’s. 
Prevailing party in bold-faced italics. 
Case no.  Plaintiff Defendant Issue Amount 
AD 2001 no. 
13 

JämO Örebro County Council Wage 
Discrimination 

829 251 

AD 2001 no. 
51 

SACO-S through the 
Swedish Association of 
Graduates in Social Science, 
Personal and Public 
Administration, Economics 
and Social Work, SSR 

The State of Sweden 
through the Swedish 
Agency for 
Government Employers

Wage 
Discrimination 

124 000 

AD 2001 no. 
61 

JämO The Swedish 
Metalworking 
Industries’ Association 
and Nobel Biocare 

Direct 
Discrimination - 
Pregnancy 

105 930 

AD 2001 no. 
76 

JämO Stockholm County 
Council 

Wage 
Discrimination 

474 000 

AD 2002 no. 
45 

JämO Västmanland County 
Council 

Direct 
Discrimination - 
Pregnancy 

65 321 

AD 2002 no. 
102 

The Swedish Union of 
Clerical and Technical 
Employees in Industry 

ALMEGA Service 
Associations and Casino 
Cosmopol Inc. in 
Stockholm 

Sexual harassment 94 480 

AD 2004 no. 
44 

JämO The State of Sweden 
through the Swedish 
Agency for 
Government Employers

Direct 
Discrimination – 
Qualifications 

88 771 

AD 2005 no. 
22 

JämO ALMEGA Service 
Associations and the 
Swedish Postal Service 
Inc. in Stockholm 

Sexual harassment 
– Employer’s duty 
to investigate 

67 957 

AD 2005 no. 
63 

JämO The State of Sweden 
through the Swedish 
Armed Forces 

Sexual harassment 
– Employer’s duty 
to investigate 

164 336 

AD 2005 no. 
69 

The Church of Sweden’s 
Association of University 
Graduates  

The Swedish Church’s 
Association of Parishes 
and Häverö and Singö 
Parishes in Hallstavik 

Direct 
Discrimination – 
Qualifications 

117 250 

AD 2005 no. 
87 

JämO The Assoc. of Swedish 
Engineering Industrial 
Employers and Volvo 
Cars Inc. in Gothenburg 

Indirect 
Discrimination 

189 781 

AD 2006 no. 
79 

JämO Erlandsons Brygga 
Inc. in Solna 

Direct 
Discrimination – 
Pregnancy 

113 340 

AD 2006 no. 
126 

The Swedish Police Officers 
Association 

The State of Sweden 
through the Swedish 
Agency for 
Government Employers

10 000 for wage 
deduction to 
plaintiff but lost as 
to Direct 
Discrimination 

87 348 



 62

Table 4: The Award of Trial Costs and Attorney’s Fees in Other Types of Discrimination Cases. 
Prevailing party in bold-faced italics. 
Case no.  Plaintiff Defendant Issue Amount 
AD 1997 
no. 61 

The Swedish Association of 
Graduate Engineers  

Österåker Municipality Race 
Discrimination 

57 541 

AD 1998 
no. 134 

DO Otto Farkas Bilskadeverkstad 
Inc. in Växjö 

Race 
Discrimination 

77 786 

AD 2002 
no. 54 

L.G-C. in Haverdal  Boods Färg, S.K. Inc. in 
Halmstad 

Race 
Discrimination 

49 666 

AD 2002 
no. 128 

DO Service Employers’ Association 
and GfK Sverige Inc. in Lund 

Race 
Discrimination 

98 957 

AD 2003 
no. 47 

The Swedish Metalworkers’ 
Union 

Skandinaviska Raffinaderi Inc., 
Scanraff in Lysekil and 
Cooperative Employers’ 
Association 

Handicap 
Discrimination 

71 704 

AD 2003 
no. 55 

DO The Swedish Social Insurance 
Administration and Jämtland 
County’s General Social 
Insurance Administration in 
Östersund  

Race 
Discrimination 

136 950 

AD 2003 
no. 58 

DO Swede-Eye Inc. in Täby Race 
Discrimination 

152 800 

AD 2003 
no. 63 

DO DemÅplock in Gothenburg Inc. 
in Lindome 

Race 
Discrimination 

95 461 

AD 2003 
no. 73 

DO Westinghouse Atom Inc. in 
Västerås 

Race 
Discrimination 

82 100 

AD 2003 
no. 76 

SEKO – Union for Service 
and Communication 

The State of Sweden through 
the Swedish Board of 
Correctional Institutions 

Handicap 
Discrimination 

158 515 

AD 2004 
no. 22 

A.K.T. in Malmö  Copenhagen Malmö Port Inc. 
in Malmö 

Race 
Discrimination 

117 133 

AD 2005 
no. 3 

DO Comsol Inc. in Stockholm Race 
Discrimination 

154 048 

AD 2005 
no. 14 

The Swedish Teachers’ 
Union  

ALMEGA Service Employers’ 
Associations and K.E.M. in 
Skarpnäck 

Race 
Discrimination 

69 000 

AD 2005 
no. 21 

The Swedish Municipal 
Workers’ Union and A.Ö. 
from Ingarö  

The Association of Healthcare 
Companies and Attendo Care 
Inc. in Stockholm 

Religious 
Discrimination 
LAS 

99 073 

AD 2005 
no. 32 

The Swedish Association of 
Graduate Engineers and 
M.K. in Stockholm 

T. & N. Management Inc., 
Stockholm 

Handicap 
Discrimination 

88 616 

AD 2005 
no. 47 

N.K. in Norrköping Nor Di Cuhr Inc. in Norrköping Race 
Discrimination 

25 000 

AD 2005 
no. 98 

DO Norrköping Municipality Race 
Discrimination 

128 823 

AD 2005 
no. 126 

The Swedish Association of 
Graduate Engineers 

Klippan Municipality Race 
Discrimination 

84 170 

AD 2006 
no. 60 

The Swedish Municipal 
Workers’ Union  

Region Skåne in Kristianstad Race 
Discrimination 

111 515 

 


