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PREVENTING THE CURE: 
CORPORATE COMPLIANCE 
PROGRAMMES IN EU COMPETITION 
LAW ENFORCEMENT 

Katharina Voss*

“Prevention is always better than the cure”
– Joaquín Almunia, 
Commissioner for Competition Policy1

1. INTRODUCTION

The Commissioner is touching upon an important issue within EU competi-
tion law enforcement: Should the enforcement of EU competition law be based
upon finding infringements and punishing undertakings for these by imposing
fines, or should the Commission also try to prevent infringements? Almunia’s
statement seems to suggest this, but it is not specified how to prevent infringe-
ments. In this article, I propose that corporate compliance programmes could
prevent breaches of competition law before they occur.2 A corporate compli-
ance programme is a form of self-regulation where an undertaking establishes
rules for itself to ensure it does not breach the legislation applicable to it.3 Sup-

1 Joaquín Almunia, ‘Competition – what’s in it for consumers?’ European Competition and
Consumer Day Poznan 2011 <http://europa.eu/rapid/pressReleasesAction.do?refer-
ence=SPEECH/11/803&format=HTML&aged=0&language=EN&guiLanguage=en> ac-
cessed 2012-10-03.

2 Commission, ‘Compliance Matters: What Companies can do to better respect competition
rules’ 2011 <http://ec.europa.eu/competition/antitrust/compliance/compliance_mat-
ters_en.pdf> accessed 2012-10-03, 15.

3 Paul E. McGreal, ‘Corporate Compliance Survey’ (2008) 64 The business lawyer 253, 125.

* Doctoral Candidate in European Integration Law at Stockholm University. A big thank you
to Vladimir Bastidas, Jaan Paju, Cedric Housset and Emilie Mendes de Leon who provided
helpful comments during the preparation of this article. Any errors are of course my own.
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porters of compliance programmes argue that breaches of competition law can
be prevented by undertakings themselves, leading to a reduced workload as well
as cost on the side of both undertakings and competition authorities, which
should support the adoption of such programmes. Opponents, however, argue
that undertakings will not comply with their own rules, and thus competition
authorities should concentrate exclusively on punishing infringements of com-
petition law.4

This article supports the former view and proposes that corporate compli-
ance programmes should be integrated in European Union (EU) competition
law enforcement and that the goal should be to prevent the cure for as many
undertakings as possible. This would create an ideal situation for competition
authorities, as they have limited resources for the investigation and prosecution
of competition law infringements.5 To integrate corporate compliance pro-
grammes in EU competition law enforcement, it is possible to use responsive
regulation.6 With responsive regulation, competition authorities, such as the
European Commission’s Directorate General for Competition (DG Comp),
could integrate corporate compliance programmes in the enforcement of com-
petition law but still punish offenders when necessary. 

This article firstly outlines the EU’s current competition law enforcement
system. Secondly, it discusses responsive regulation and corporate compliance
programmes. Thirdly, it assesses the possibility of implementing responsive reg-
ulation and corporate compliance programmes as part of EU competition law
enforcement.

2. HOW EU COMPETITION LAW ENFORCEMENT 
FUNCTIONS TODAY

The European Commission, the Court of Justice of the European Union, the
competition authorities of the Member States (NCAs) and the national courts

4 Ian Ayres and John Braithwaite, Responsive regulation: transcending the deregulation debate
(Oxford University Press 1992) 20–21; Peter J May and Søren C Winter, ‘Regulatory enforce-
ment styles and compliance’ in Christine Parker and Vibeke Lehmann Nielsen (eds), Explain-
ing Compliance: Business Responses to Regulation (Edward Elgar Publishing 2011) 224–226;
Christine Parker and Sharon Gilad, ‘Internal corporate compliance management systems:
structure, culture and agency’ in Christine Parker and Vibeke Lehmann Nielsen (eds),
Explaining Compliance: Business Responses to Regulation (Edward Elgar Publishing 2011) 171.

5 Robert M. Feinberg, ‘The Enforcement and Effects of European Competition Policy: Results
of a Survey of Legal Opinion’ 23 Journal of Common Market Studies 373, 376; Office of Fair
Trading, ‘Drivers of Compliance and Non-compliance with Competition Law: An OFT re-
port’ 2012 <http://www.oft.gov.uk/shared_oft/reports/comp_policy/oft1227.pdf> accessed
2012-10-03, 7.

6 The concept of responsive regulation is most clearly articulated in Ayres and Braithwaite’s
book.
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are all empowered to apply Articles 101 and 102 TFEU.7 Regulation 1/2003 is
decisive in allocating responsibility to these four parties and ensuring that EU
competition law is enforced as uniformly as possible.8 

These authorities enforce EU competition law with three objectives: (1) to
clarify the law, (2) to prevent violations and (3) to punish those who violate the
rules.9 The enforcing authorities mainly punish infringements of Articles 101
and 102 TFEU by imposing administrative fines up to 10% of the total turno-
ver of the undertaking in the preceding business year.10 These fines are meant
to deter undertakings from infringing competition law, thus fulfilling the sec-
ond and third enforcement objectives. DG Comp makes regular use of this
method of enforcement, but under certain circumstances also settles cases
regarding Article 101 TFEU with the undertakings concerned and may accept
commitments that remedy suspected breaches of Article 102 TFEU.11 These
measures are complimented with soft law instruments to clarify its interpreta-
tion of binding rules – fulfilling the first objective above – for example, on how
fines are set.12 Furthermore, soft law is used to determine enforcement policy,
such as the leniency programme, an instrument that has worked very well to
enforce EU competition law since its introduction.13 The above measures rep-
resent the cure Almunia is speaking about, but they do not prevent the cure.

7 Council Regulation (EC) No 1/2003 of 16 December 2002 on the implementation of the
rules on competition laid down in Articles 81 and 82 of the Treaty [2003] OJ L1/1, Arts. 4–6.

8 Ibid.
9 Commission, ‘Thirteenth Report on Competition Policy’ 1983 <http://bookshop.europa.eu/

en/thirteenth-report-on-competition-policy-pbCB3883823/> accessed 19 November 2012,
para 62; Wouter Wils, The optimal enforcement of EC antitrust law (Kluwer Law International
2002) 12 and 134.

10 Council Regulation (EC) No 1/2003 of 16 December 2002 on the implementation of the
rules on competition laid down in Articles 81 and 82 of the Treaty [2003] OJ L1/1, Art.
23(2).

11 Ibid art 9; Commission Regulation (EC) No 773/2004, of 7 April 2004 relating to the con-
duct of proceedings by the Commission pursuant to Articles 81 and 82 of the EC Treaty
[2004] OJ L123/18, art 10a.

12 Guidelines on the method of setting fines imposed pursuant to Article 23(2)(a) of Regulation
No. 1/2003 [2006] OJ C210/2.

13 Wils 118–122; Commission Notice on Immunity from fines and reduction of fines in cartel
cases [2006] OJ C298/17; Emil Paulis, ‘Eighteen Months of Cooperation within the ECN:
Achievements and Challenges illustrated by the Work in the Leniency Field’ in Abel M.
Mateus and Teresa Moreira (eds), Competition Law and Economics: Advances in Competition
Policy and Antitrust Enforcement (Kluwer Law International 2007) 67–71.
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3. WHY THE CURRENT ENFORCEMENT SYSTEM 
COULD BE IMPROVED

Infringements of competition law are usually kept secret, because undertakings
know that their actions are unlawful.14 Thus, competition authorities are una-
ble to investigate and fine every infringement. How competition authorities
should calculate fines that adequately punish offenders and deter other under-
takings from engaging in unlawful conduct has thus been subject of much dis-
cussion. Two major theories exist; the law and economics approach and the
holistic approach.15

Law and economics theory predicts the behaviour of undertakings in the face
of fines by taking the probability of being caught into consideration.16 Accord-
ing to Alexander Italianer, this is the method currently used by DG Comp.17 It
can be illustrated as follows:

Table 1. Calculation of fines according to Shavell18

This table is based on an expected gain of EUR 100 from the infringement. If
the enforcement authority catches all infringements, the fine necessary to pre-
vent the actor from committing the infringement is EUR 100. However, if the
enforcement authority only catches half of the infringements, it will need to
impose a fine of EUR 200 to successfully prevent the actor from the infringe-
ment. If the fine is lower, the actor will gain from infringing the law. If the fine
is higher, the actor may not dare to engage in behaviour which is not an

14 Eleanor Morgan, ‘Controlling cartels – Implications of the EU policy reforms’ 27 European
Management Journal 1, 1.

15 For other theories, see Richard Ned Lebow and Janice Gross Stein, ‘Rational Deterrence The-
ory: I Think, Therefore I Deter’ 41 World Politics: A Quarterly Journal of International Rela-
tions 208, 210; Cento Veljanovski, ‘Deterrence, recidivism, and European cartel fines’ 7 Jour-
nal of Competition Law and Economics 871, 889; Alberto Heimler and Krtikumar Mehta,
‘Violations of Antitrust Provisions: The Optimal Level of Fines for Achieving Deterrence’ 35
World Competition 103, 118.

16 John Braithwaite, Restorative justice & responsive regulation (Oxford University Press 2002)
108.

17 Alexander Italianer, ‘Recent developments regarding the Commission’s cartel enforcement’
Studienvereinigung Kartellrecht Conference Brussels 2012 <http://ec.europa.eu/competi-
tion/speeches/text/sp2012_03_en.pdf> accessed 2012-10-03, 3.

Expected value of infringement 100 EUR 100 EUR

Chance of being caught 100% 50%

Fine necessary to prevent infringement 100 EUR 200 EUR

18 Steven Shavell, Foundations of Economic Analysis of Law (Harvard University Press 2004) 479–
480.
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infringement of the law, but a borderline case, such as many vertical agreements
under the EU competition law regime.19 Thus, according to this theory, it is
important that an enforcement agency that uses fines to punish offenders for
infringements, imposes the correct fine. 

Such a perfect fine is impossible to impose for several reasons: It is unknown
how many breaches of competition law exactly occur, thus the “chance of being
caught” factor above is unknown.20 Furthermore, while DG Comp has released
guidelines on the setting of fines,21 the actual fine will vary considerably
between cases, depending on the specific circumstances of each case.22 Consid-
ering these factors, it is impossible for undertakings to accurately determine the
relation between gain and expected fine for an infringement and it is thus
impossible for competition authorities to impose the perfect fine. This leads to
the “deterrence trap”:23 By imposing fines, actors may either be deterred too lit-
tle or deterred so much that they do not dare to engage in any innovative con-
duct for fear of infringing competition law.24

The above theory may, however, overly simplify to pure economics the rea-
son why undertakings infringe competition law. It has been suggested that the
reasons why undertakings infringe competition law should be viewed in a more
holistic manner. In other words, non-compliance can also be dependent on fac-
tors such as the size of the undertaking, management style, industry, previous
history with law enforcement, etc. In such circumstances, the simple formula
presented above would not work, as competition authorities seeking to deter
undertakings from infringing the law would also have to take account of these
additional factors.25 Moreover, it could be concluded that fines may have only
a limited effect on non-compliant undertakings, since the reason why they
infringe competition law is not necessarily grounded in monetary concerns.

19 Christine Parker, ‘The Compliance Trap: The Moral Message in Responsive Regulatory
Enforcement’ 40 Law & Society Review 591, 596–597; Paolo Buccirossi and others, ‘Meas-
uring the Deterrence Properties of Competition Policy: The Competition Policy Indexes’ 7
Journal of Competition Law and Economics 165, 6.

20 Feinberg 276; OECD, Hard core cartels : recent progress and challenges ahead (OECD 2003)
27.

21 Guidelines on the method of setting fines imposed pursuant to Article 23(2)(a) of Regulation
No. 1/2003 [2006] OJ C210/2.

22 Morgan 5; Damien Geradin, ‘The EU Competition Law Fining System: A Reassessment’
2011 <http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1937582> accessed 2012-10-03,
31–32.

23 Parker, ‘The Compliance Trap: The Moral Message in Responsive Regulatory Enforcement’,
607.

24 Maarten P. Schinkel and Jan Tuinstra, ‘Imperfect competition law enforcement’ 24 Interna-
tional Journal of Industrial Organization 1267, 1271–72; Paolo Buccirossi and others, Deter-
rence in competition law (WZB 2009) 6.

25 Christine Parker and Vibeke Lehmann Nielsen, ‘Deterrence and the impact of calculative
thinking on business compliance with competition and consumer regulation’ 56 Antitrust
Bulletin 377, 386 et seq.
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Rather, infringements may be due to factors such as the structure of the market
they operate in or in the incompetence of management that cannot be remedied
by fines.26 The key point of this discussion is that neither approach presented
above nor application of any other theory is likely to result in perfect deterrence.

4. HOW THE CURRENT ENFORCEMENT SYSTEM 
COULD BE IMPROVED

In trying to remedy the situation described above, Ayres and Braithwaite’s the-
ory of responsive regulation considers that law enforcement agencies should
always consider a wide range of instruments, beginning with the most cooper-
ative instrument, when enforcing the law.27 If the subject of law enforcement
does not react to this instrument with compliant behaviour, the law enforce-
ment agency moves up the “regulatory pyramid” to measures that are more
punitive.28 This system of responsive regulation is illustrated below: 

Table 2. Regulatory pyramid for law enforcement29

26 Jochen Lorentzen and Peter Møllgaard, Competition compliance: limits to competition policy
harmonisation in EU enlargement (Institute of Economics, University of Copenhagen 2002)
10; Parker, ‘The Compliance Trap: The Moral Message in Responsive Regulatory Enforce-
ment’ 610.

27 Ayres and Braithwaite 36–37.
28 Braithwaite 30.
29 Ayres and Braithwaite 39.
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The bottom of this pyramid is self-regulation. Ayres and Braithwaite hold that
negotiating a goal with undertakings, which undertakings subsequently
achieve, is the least burdensome to both taxpayers and undertakings them-
selves.30 However, should the regulatory authority find that self-regulation does
not work because the undertaking exploits its discretion, the authority must
move to the next higher level and enforce self-regulation, meaning that the
undertaking has to adopt rules for itself that can then be publicly enforced.31

This is followed by command regulation and punishment on the top of the pyr-
amid, thus taking self-regulation out of the undertaking’s hands.32 The idea is
that whenever the undertaking cooperates with the authority, it should initially
act according to the bottom of the pyramid. If the undertaking does not coop-
erate or is subsequently found in breach of the law or the negotiated rules, the
authority moves one step up the pyramid. This scheme can be repeated several
times until the enforcement authority reaches the top of the pyramid.33 Addi-
tionally, if a formerly uncooperative undertaking repeatedly cooperates, the
authority can move down the pyramid. The methods used on the different steps
of the pyramid can be adjusted to the needs of the responsible authority and
could for example contain methods ranging from corporate compliance pro-
grammes to criminal sanctions or even the revocation of a trading license.

This system of “broad, informal, weak sanctions”34 is meant to overcome the
so-called “deterrence trap”.35 The remedy proposed by Braithwaite should have
several effects: (1) increase the credibility of enforcement; (2) decrease the costs
of law enforcement; and (3) reach more offenders.36

Firstly, a law enforcement authority meets offenders early on, trying to per-
suade them to change their behaviour or oblige them to introduce self-regula-
tion, for example a corporate compliance programme.37 This will always be
coupled with clear instructions that, if the offender fails to comply with the law
in the future, heavier sanctions will be imposed.38 Such behaviour will make
stronger enforcement measures in the future more acceptable in the eyes of

30 Ibid 38.
31 Ibid 38–39; Marieke Lugt, ‘The Shifting Boundaries of Public and Private Enforcement: Case

Study on Foodstuffs”’ in John A. E. Vervaele (ed), Compliance and enforcement of European
Community law (Kluwer Law International 1999) 175.

32 Ayres and Braithwaite 39.
33 Ibid 38–39.
34 John Braithwaite and Peter Drahos, ‘Zero Tolerance, Naming and Shaming: Is There a Case

for it with Crimes of the Powerful?’ 35 The Australian and New Zealand Journal of Crimi-
nology 269, 109.

35 Parker, ‘The Compliance Trap: The Moral Message in Responsive Regulatory Enforcement’
602.

36 Braithwaite, Restorative justice & responsive regulation 34.
37 Ayres and Braithwaite 38.
38 Ibid 35. 
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undertakings.39 Secondly, measures such as self-regulation will not cost as much
as administrative or even judicial proceedings, thus decreasing the costs of
enforcement. Thirdly, with lower costs, more resources can be used for finding
infringements of the law.40

In theory, this sounds ideal. Nonetheless, Gunningham finds several chal-
lenges related to responsive regulation, most of which can be remedied by a dil-
igent enforcement agency.41 Some examples are: First, regulators may produce
unintended effects when using the regulatory pyramid. For example, an under-
taking may feel that the use of a stricter sanction on the top of the pyramid is
not justified and may not cooperate with the enforcement authority.42 This
issue highlights that authorities employing responsive regulation must be very
disciplined in their actions and must communicate to undertakings on which
basis it is taking which decision. Second, communication between the enforce-
ment agency and the undertaking must be effective. If the enforcement agency
tries to “persuade” an undertaking at the bottom of the pyramid but the under-
taking does not take notice of these efforts, the pyramid will fail to work prop-
erly.43 A solution proposed by Parker is compliance professionals working
within undertakings that communicate effectively with enforcement authori-
ties.44 Third, it is difficult to apply responsive regulation in polycentric regula-
tion systems, such as EU competition law, where several authorities enforce
competition law. This is because responsive regulation requires regulators to
strictly adhere to the regulatory pyramid. Thus, regulators from different
authorities would be required to react in the same manner to the same kind
conduct.45 Nevertheless, within EU competition law, the introduction of the
leniency programme shows that the Commission can successfully introduce a
new element in its enforcement policy without the necessity of the NCAs to
introduce the same element at the same time.46

39 Braithwaite, Restorative justice & responsive regulation 35.
40 Ayres and Braithwaite 19–20.
41 Neil Gunningham, ‘Strategizing compliance and enforcement: responsive regulation and

beyond’ in Christine Parker and Vibeke Lehmann Nielsen (eds), Explaining Compliance: Busi-
ness Responses to Regulation (Edward Elgar Publishing 2011) 203–205.

42 Fiona Haines, Corporate regulation: Beyond “punish or persuade” (Clarendon 1997) 119.
43 Neil Gunningham, Peter N. Grabosky and Darren Sinclair, Smart regulation: Designing envi-

ronmental policy (Clarendon Press 1998).
44 Christine Parker, ‘Compliance Professionalism and Regulatory Community: The Australian

Trade Practices Regime’ 26 Journal of Law and Society 215, 228–29.
45 Robert E. Baldwin and Julia Black, ‘Really responsive regulation’ LSE law, Society and econ-

omy working paper 15/2007 <http://www.lse.ac.uk/collections/law/wps/WPS15-
2007BlackandBaldwin.pdf> accessed 2012-10-03, 45.

46 Commission Notice on Immunity from fines and reduction of fines in cartel cases [2006] OJ
C298/17.
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The critique indicates that responsive regulation is not a perfect system.
Nevertheless, its problems can be remedied and it creates a framework in which
corporate compliance programmes could be integrated into law enforcement. 

5. WHETHER CORPORATE COMPLIANCE 
PROGRAMMES COULD BE OF ASSISTANCE

A corporate compliance programme is a set of measures introduced in an
undertaking to ensure that employees do not breach the law applicable to the
undertaking, in this case, competition law.47 Ideally, undertakings will be able
to discover and stop on-going and future breaches of competition law, thereby
acting compliant. 

If this goal can be reached, corporate compliance programmes should be
integrated within the regulatory pyramid. However, some commentators fear
that undertakings may only implement corporate compliance programmes to
improve their corporate image and that these programmes do not have any
actual effect.48 Thus, some competition authorities, such as the Office of Fair
Trading (OFT) in the United Kingdom, have issued detailed guidance for
undertakings how a genuine corporate compliance programme can be imple-
mented.49 The OFT guidelines can be compared with a study conducted by
Parker and Nielsen, which shows that corporate compliance programmes do
indeed work, under the condition that they include six elements: (1) a written
compliance policy; (2) a compliance professional hired by the undertaking (3)
a clearly defined system for handling complaints from customers or clients; (4)
a clearly defined system for handling compliance failures; (5) introduction for
new employees that includes compliance training; and (6) external review of the
compliance system.50

First, a written compliance policy reflects that the undertaking and especially
the top management is committed to compliance.51 The OFT identifies this
aspect as the “core” of functioning compliance with competition law.52 Second,

47 McGreal, 125.
48 Kimberly D. Krawiec, ‘Cosmetic Compliance and the Failure of Negotiated Governance’ 81

Washington University Law Quarterly 487, 491; Parker and Gilad, ‘Internal corporate com-
pliance management systems: structure, culture and agency’ 171.

49 Office of Fair Trading, ‘How your business can achieve compliance with competition law:
Guidance’ 2011 <http://www.oft.gov.uk/shared_oft/ca-and-cartels/competition-awareness-
compliance/oft1341.pdf > accessed 2012-10-03.

50 Christine Parker and Viebke L. Nielsen, ‘Corporate Compliance Systems: Could They Make
Any Difference?’ 41 Administration & Society 3, 28.

51 Ibid 25.
52 Office of Fair Trading, ‘How your business can achieve compliance with competition law:

Guidance’ 11.
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hiring a compliance professional who oversees compliance with the law and
communicates with the competition authority is considered an important
aspect.53 The OFT similarly suggests that a senior official should be responsible
for “driving” compliance within the undertaking and that different depart-
ments within the undertakings could have “compliance champions” who are
responsible for compliance within that department.54 Third and fourth, clearly
defined systems for complaints by customers or authorities as well as compli-
ance failures enable undertakings to deal with difficult situations and improve
their standing toward consumers and authorities.55 The OFT does not propose
these measures, but considers it important that undertakings adopt specific rou-
tines and procedures to ensure compliance in the day-to-day business.56 Fifth,
the introduction of new employees should be accompanied by compliance
training, which is considered important both by Parker and Nielsen and the
OFT.57 Sixth, periodic review of the corporate compliance programme is rec-
ommended by both sources.58

Considering the significant agreement between the sources compared here,
it can be concluded that corporate compliance programmes could have an
impact on undertakings’ actual compliance with competition law, as long as
they fulfil the abovementioned standards.59 Competition authorities should
consequently integrate corporate compliance programmes within the regula-
tory pyramid and ensure that the abovementioned standards are fulfilled.

53 See also Parker, ‘Compliance Professionalism and Regulatory Community: The Australian
Trade Practices Regime’; Parker and Nielsen, ‘Corporate Compliance Systems: Could They
Make Any Difference?’ 25.

54 Office of Fair Trading, ‘How your business can achieve compliance with competition law:
Guidance’ 13 & 28.

55 Parker and Nielsen, ‘Corporate Compliance Systems: Could They Make Any Difference?’ 25.
56 Office of Fair Trading, ‘How your business can achieve compliance with competition law:

Guidance’ 26–28.
57 Parker and Nielsen, ‘Corporate Compliance Systems: Could They Make Any Difference?’ 26;

Office of Fair Trading, ‘How your business can achieve compliance with competition law:
Guidance’ 22.

58 Parker and Nielsen, ‘Corporate Compliance Systems: Could They Make Any Difference?’ 26;
Office of Fair Trading, ‘How your business can achieve compliance with competition law:
Guidance’ 30.

59 For a similar conclusion, see Deloitte, ‘The deterrent effect of competition enforcement by
the OFT’ 2007 <http://www.oft.gov.uk/shared_oft/reports/Evaluating-OFTs-work/
oft962.pdf> accessed 2012-10-03, 80–81.
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6. RESPONSIVE REGULATION SHOULD BE 
IMPLEMENTED INTO EU COMPETITION LAW 
ENFORCEMENT

Since corporate compliance programmes can be a successful measure to prevent
infringements of EU competition law, I propose that DG Comp introduces
these into its enforcement by way of responsive regulation. All undertakings
operating on the internal market should be encouraged to implement a corpo-
rate compliance programme on a voluntary basis, to avoid as many breaches of
competition law as possible. Where an undertaking is found to have committed
an infringement of EU competition law, the Commission is – in principle –
entitled to adopt a decision finding an infringement and to fine the offender up
to 10% of its turnover in the preceding business year.60 In the alternative, the
Commission could choose less strict measures following the system of responsive
regulation introduced above. This is, for example, possible with regard to set-
tlements which can be carried out at the discretion of the Commission.61 Such
a measure would require the offender to cooperate with the Commission. If
such cooperation is not offered to the Commission, it can always opt for a for-
mal decision and defend this decision before the Union courts if necessary.62 It
is likely that most undertakings would choose to cooperate with the Commis-
sion for two reasons: Firstly, this is cheaper for them than the costs of legal rep-
resentation and fines as well as the cost for the time that has to be invested in
the proceedings on the side of the undertaking. Secondly, bad publicity is
attached to a formal decision by the Commission or even judicial proceedings.63

More cooperative solutions such as settlements will only consist of a short
Commission decision and will thus not cause as much bad publicity as the
former.64 The adoption of a corporate compliance programme could even
mean positive publicity for the undertaking concerned. Nevertheless, there is a
danger that many undertakings will initially cooperate with the Commission,
but may infringe competition law again. In such cases, the Commission will

60 Council Regulation (EC) No 1/2003 of 16 December 2002 on the implementation of the
rules on competition laid down in Articles 81 and 82 of the Treaty [2003] OJ L1/1, arts 7
and 23(2).

61 Commission Regulation (EC) No 773/2004, of 7 April 2004 relating to the conduct of pro-
ceedings by the Commission pursuant to Articles 81 and 82 of the EC Treaty [2004] OJ
L123/18, Art 10a(1).

62 Treaty on the Functioning of the European Union [2010] OJ C83/47, art 263.
63 Commission, ‘Qualitative Eurobarometer: DG Competition Stakeholder Study’ 2010

<http://ec.europa.eu/competition/publications/reports/aggregate_report_en.pdf> accessed
2012-10-03, 50.

64 Commission Notice on the conduct of settlement procedures in view of the adoption of Deci-
sions pursuant to Article 7 and Article 23 of Council Regulation (EC) No 1/2003 in cartel
cases [2008] OJ C167/1, para 31; Italianer 6.
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need to apply harsher measures further up on the pyramid. A success will
already be achieved if some of the undertakings who adopt a corporate compli-
ance programme do not infringe competition law again, as a result leading to
higher compliance with competition law overall and reduced enforcement costs
for the Commission. 

7. HOW RESPONSIVE REGULATION SHOULD 
PRACTICALLY BE IMPLEMENTED 

What I propose is a model that could be used by DG Comp in their enforce-
ment of EU competition law, as illustrated below. 

Table 3. Regulatory pyramid for EU competition law

My model is based on a strong emphasis for the adoption of corporate compli-
ance programmes (“ccp” in the pyramid). Undertakings fall within the different
stages of the pyramid depending on their previous infringement history and
their corporate compliance programme, as indicated in parenthesis. Undertak-
ings who do not have a corporate compliance programme would receive a deci-
sion by the Commission according to Article 7 of Regulation 1/2003. Under-
takings who do have a corporate compliance programme of good quality and
cooperate with the Commission would be rewarded for their efforts with a set-
tlement, meaning that the Commission would adopt a decision according to
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Article 7 of Regulation 1/2003, but a reduced fine would be imposed.65 In the
case of an abuse of a dominant position, the undertaking could be awarded with
the possibility to offer commitments according to Article 9 of Regulation 1/
2003. DG Comp would need to ensure that the undertaking has established a
serious corporate compliance programme, to prevent undertakings from estab-
lishing a compliance programme merely as “window dressing”. While this may
prove difficult and time-consuming to assess, further research and the adoption
of guidelines for an effective corporate compliance programme may enable DG
Comp to decide which programmes are effective and which are not. Settlement
may then be accompanied by improvements to the current corporate compli-
ance programme and a periodic review of that programme, to ensure that the
improvements have been implemented. If this actor would be found in breach
of competition law again at a later stage, the Commission would naturally have
to move up the pyramid in its enforcement activities. Additionally, undertak-
ings who have never infringed competition law or who have been granted
immunity from fines should be encouraged by DG Comp to adopt a corporate
compliance programme. 

8. HOW RESPONSIVE REGULATION SHOULD 
FORMALLY BE IMPLEMENTED 

The model of responsive regulation proposed here would set out DG Comp’s
policy of enforcing competition law. Thus, the Commission could adopt a soft
law instrument (for example a Commission notice) that implements corporate
compliance programmes into competition law. This is possible as Article
3(1)(b) TFEU gives the Union sole competence to establish “the competition
rules necessary for the functioning of the internal market.”66 Furthermore, Arti-
cle 288 TFEU empowers the Commission to adopt non-binding instruments,
such as opinions and recommendations. More specifically, Article 33(1) of Reg-
ulation 1/2003 allows the Commission to supplement this Regulation with
measures necessary to enforce EU competition law.67

65 Council Regulation (EC) No 1/2003 of 16 December 2002 on the implementation of the
rules on competition laid down in Articles 81 and 82 of the Treaty [2003] OJ L1/1, art 7;
Commission Notice on the conduct of settlement procedures in view of the adoption of Deci-
sions pursuant to Article 7 and Article 23 of Council Regulation (EC) No 1/2003 in cartel
cases [2008] OJ C167/1, paras 31–32.

66 This competence does not prohibit Member States from establishing competition rules on the
national level, see: Council Regulation (EC) No 1/2003 of 16 December 2002 on the imple-
mentation of the rules on competition laid down in Articles 81 and 82 of the Treaty [2003]
OJ L1/1, recital 9.

67 Ibid Art 33(1).



Preventing the cure: Corporate compliance programmes in EU competition law enforcement

41

Moreover, it would be necessary to change the procedure that is used to set-
tle cases with DG Comp. Currently, DG Comp has full discretion to ask parties
to investigations of a breach of Article 101 TFEU or 102 TFEU if they are
interested in a settlement or in commitments.68 In the case of settlements, if the
party is interested, DG Comp will proceed to follow the settlement procedure
set out in Article 10a of Regulation 773/2004.69 Within this procedure, the
undertaking must admit to the infringement as formulated by the Commission
in exchange for the settlement and a 10% reduction of the fine.70 This proce-
dure would need to be changed insofar as the Commission will only settle with
undertakings that have a sufficient corporate compliance programme. With
regard to infringements of Article 101 TFEU, no amendment of Regulation
773/2004 would be necessary for this purpose, as the settlement procedure con-
tains no obligation on DG Comp to offer every party to investigations a settle-
ment, if it offers settlement to any one party. Nevertheless, a change would have
to be made to the settlement notice which contains such an obligation.71 This
change is compatible with the principle of equality that must be observed in EU
law. Undertakings without a corporate compliance programme cannot be con-
sidered to be in the same situation as undertakings who have adopted a corpo-
rate compliance programme.72

However, as of now, only investigations concerning infringements of Article
101 TFEU are subject to the settlement notice.73 In cases concerning infringe-
ments of Article 102 TFEU, the Commission may accept commitments from

68 Commission Regulation (EC) No 773/2004, of 7 April 2004 relating to the conduct of pro-
ceedings by the Commission pursuant to Articles 81 and 82 of the EC Treaty [2004] OJ
L123/18, Art 10a(1); Commission, ‘Antitrust Manual of Procedures’ 2012 <http://
ec.europa.eu/competition/antitrust/antitrust_manproc_3_2012_en.pdf> accessed 30 Octo-
ber 2012, module 6, para 6.

69 Commission Regulation (EC) No 773/2004, of 7 April 2004 relating to the conduct of pro-
ceedings by the Commission pursuant to Articles 81 and 82 of the EC Treaty [2004] OJ
L123/18, Art 10a(2); Commission Notice on the conduct of settlement procedures in view
of the adoption of Decisions pursuant to Article 7 and Article 23 of Council Regulation (EC)
No 1/2003 in cartel cases [2008] OJ C167/1, 2–6.

70 Commission Notice on the conduct of settlement procedures in view of the adoption of Deci-
sions pursuant to Article 7 and Article 23 of Council Regulation (EC) No 1/2003 in cartel
cases [2008] OJ C167/1, para 32.

71 Commission Notice on the conduct of settlement procedures in view of the adoption of Deci-
sions pursuant to Article 7 and Article 23 of Council Regulation (EC) No 1/2003 in cartel
cases [2008] OJ C167/1, para 6.

72 Joined Cases C-628/10 P and C-14/11 P Alliance One International Inc, Standard Commer-
cial Tobacco Co Inc v Trans-Continental Tobacco Leaf Corp Ltd, European Commission and
European Commission v Alliance One International Inc, Standard Commercial Tobacco Co
Inc, Trans-Continental Leaf Tobacco Corp Ltd (CJEU, 19 July 2012) paras 57–58.

73 Commission Notice on the conduct of settlement procedures in view of the adoption of Deci-
sions pursuant to Article 7 and Article 23 of Council Regulation (EC) No 1/2003 in cartel
cases [2008] OJ C167/1.
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the undertaking which it considers to restore effective competition.74 To clarify
under which conditions DG Comp accepts commitments in cases concerning
Article 102 TFEU, it could consider introducing a separate notice for these
cases, which provides more information than that included in the notice on best
practices.75

The advantage of this option is that it provides an incentive for undertakings
to adopt a corporate compliance programme and at the same time does not ask
very much tolerance of the Commission. It is in fact not very different from the
enforcement the Commission employs today, which is comprised of the meth-
ods in the three top stages of the pyramid. My model adds to the existent model
by introducing corporate compliance programmes and a clear method when to
react how – namely responsive regulation.76 The only disadvantage is that it
limits the Commission’s flexibility with whom it may settle. However, this can
be justified by the need to balance a reward for actors who have previously made
serious efforts to comply with competition law on the one hand and the Com-
mission’s need to adequately punish offenders of competition law on the other
hand. It also emphasises the Commission’s “broad margin of discretion to
determine which cases may be suitable to explore the parties’ interest to engage
in settlement discussions.”77

Thus, my model could be considered as a model for how corporate compli-
ance programmes could be introduced in EU competition law enforcement
using responsive regulation.

9. CONCLUSION

Three conclusions can be drawn from the above discussion: Firstly, the impos-
sibility to achieve perfect deterrence illustrates that EU competition law
enforcement can be improved further. One option to achieve this improvement
is the integration of corporate compliance programme in the enforcement of
EU competition law. Secondly, responsive regulation is a model that allows DG
Comp to introduce corporate compliance programmes into competition law
enforcement. The model, initially proposed by Ayres and Braithwaite, is by no

74 COMP/39.692 – IBM Maintenance Services, 17; Council Regulation (EC) No 1/2003 of 16
December 2002 on the implementation of the rules on competition laid down in Articles 81
and 82 of the Treaty [2003] OJ L1/1, Art 7.

75 Commission notice on best practices for the conduct of proceedings concerning Articles 101
and 102 TFEU [2011] OJ C208/6, 26; Information can also be found at: Commission, ‘Anti-
trust Manual of Procedures’, module 6.

76 Ayres and Braithwaite 35.
77 Commission Notice on the conduct of settlement procedures in view of the adoption of Deci-

sions pursuant to Article 7 and Article 23 of Council Regulation (EC) No 1/2003 in cartel
cases [2008] OJ C167/1 para 5.
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means perfect, but can be modified to the needs of DG Comp and can then be
used to integrate corporate compliance programmes in EU competition law.
Thirdly, these modifications would enable DG Comp to enforce EU competi-
tion law in a way that utilises several enforcement instruments taking the con-
duct of undertakings into account.


