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Abstract

The EU is seen as having one of the most progressive approaches to 

animals in the world by granting them the status of ‘sentient beings’ in 

law. This paper discusses this moral status and its prospects within the 

current legal system. Moral judgements, ideology and value-based as-

sumptions permeate the law. By bringing these to light the debate may be 

broadened and roots to issues may be made more visible. The paper 

suggests that it is mainly the entrenched perception of a hierarchy that 

undermines attempts to progress the animal legal debate. The legislative 

acceptance of this hierarchy also seems to legitimize violence where ‘ac-

ceptable’ violence is seen as relative to an individual’s status in society. 

Chapter one presents the framework for EU laws pertaining to animals 

and how acceptable violence towards them is determined. Chapter two 

attempts to deconstruct the socially and legally accepted levels of vio-

lence towards animals used for food by criticizing and challenging the 

arguments given for using animals for this purpose. Chapter three pre-

sents some aspects of contradictory human moral behavior towards 

animals and how the construct of society might relate to this.  Research 

in psychology and ideological inclinations in EU actions are presented as 

possible explanations for why the moral foundations of the laws remain 

amorphous. Chapter four presents some practical obstacles in the way of 

a fundamental shift in perception for society, followed by a discussion 

concerning an alternative ethical route that recognizes animals as a pow-

erless group. The way forward is fraught with disagreement, but this pa-

per suggests that the direction is clear. 
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Introduction

“All animals are equal, but some animals are more equal than others.”

              - George Orwell, Animal Farm1

On January 19th 2012 John Dalli, the EU Commissioner for Health and 

Consumer Policy, made a statement on the adoption of the newest strat-

egy on EU animal welfare. He said that animal welfare is an emotive is-

sue – about which European citizens – and consumers – care a lot.”2 

 Animal welfare is a strongly emotive issue. Livestock farming in the 

EU represents an annual value of 149 billion euros and the use of ex-

perimental animals is estimated to an annual value of 930 million euros.3 

It is the subject of numerous regional agreements, countless Member 

State regulations, and is constantly increasing in quantity and breadth. 

The suffering of animals also greatly concerns European citizens who 

increasingly push for higher standards of  care and humane treatment.

 Article 13 of the Treaty on the Functioning of the European Un-

ion recognizes animals as sentient beings and requires that full regard be 

given to their welfare requirements while formulating and enforcing 

some EU policies.4  The general default position of the EU is that EU 

laws concerning animals can constitute an effective framework for pro-

tecting animals and their welfare. However, animal protection and wel-

fare laws do not preclude the harming and killing of animals. These laws 

4

1 Orwell, G., Animal Farm and 1984, Harcourt Inc. (1945, 1949), digital mobi format, 
book Animal Farm, ch. 10, para. 19.
2 Speech, John Dalli, SPEECH/12/19, Commissioner for Health and Consumer Policy, EU 
Animal Welfare Strategy 2012-2015: Analysing the past and shaping the future, Statement 
on the adoption of the EU Animal Welfare Strategy 2012-2015, Brussels, 19 January 2012 
p. 2.
3 European Commission, Brussels, 15.2.2012 COM(2012) 6 !nal/2, Communication from 
the Commission to the European Parliament, the Council and the European Economic 
and Social Committee, on the European Union Strategy for the Protection and Welfare of 
Animals 2012-2015, p. 3.
4 Ibid., p. 2.



therefore seem to contradict themselves. This contradiction is also the 

foundation for the animal rights debate.

 Animal advocates object to the human use of animals, although the 

circumference of the objections vary from theory to theory.  It is not a 

dichotomous debate, but rather a multifaceted discourse spanning multi-

ple disciplines. 

 The complexity of the subject requires that one begins by asking 

general questions in order to find an appropriate focus for the examina-

tion of laws pertaining to animals. Firstly, one must decide which legal 

system is to be examined. This paper has limited its queries to ones that 

can be related to EU law. Secondly, general questions were asked while 

examining a wide array of legislative texts, books, essays and articles that 

pertain to animal rights. How are animals protected by the law? Why do 

people use animals in such a violent manner? Why is this practice pro-

tected by the law? What, besides the law, gives people the impression that 

they are entitled to use just animals in this fashion and not other power-

less groups?

 Asking these questions leads one to realize that there exists an en-

trenched perception of a hierarchy between humans and animals. To put 

it simply, humans use animals in a way that would be considered repre-

hensible if applied to humans. Examining this hierarchical structure that 

is formalized in law thus became the direction of the paper. It is seem-

ingly paramount to understanding the legislative status of animals and 

potential future developments in law. Also, humans act in a violent man-

ner towards animals in their care, despite alleged concern. This practice 

is both facilitated and legitimized by the law. One is therefore faced with 

two intersecting topics; violence and animals. Both relate to the norma-

tive morality in place. Why is violence towards animals not seen in the 

same way by the law as violence against people is? 

 To relate this philosophical question to practical circumstance and 

to constrain the subject matter of the paper, a null hypothesis was 

deemed necessary. EU laws concerning animals are, as mentioned, con-
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tinually being revised and ‘upgraded’ in order to create a more positive 

and effective framework for protecting animals and their welfare. But it 

does not provide a moral justification or moral basis for harming and 

killing animals. Therefore, one must assume that the EU contends that 

humans are justified in this practice. This is a moral assertion that needs 

to be assessed. The effects and implications of this assertion are too 

broad to be fully examined in a paper of this scope, so the moral asser-

tion examined has been primarily limited to animals used for food. The 

null hypothesis is thus that humans are justified in using animals for this 

purpose. It is an assertion that can never be proven, but findings and in-

dications can lead one to reject it, i.e. it fulfills the requirements of a null 

hypothesis.

 Feminist jurisprudence and feminist ethical theories concerning 

animals have served as the inspirational backdrop for examining this, 

mainly the works of Catherine A. MacKinnon, Josephine Donavan and 

Carol J. Adams. Their writings have been used because they relate the 

treatment of animals to human behavior, instead of focusing on the 

animals themselves. This draws attention away from animals and directs 

it towards actions that humans can control – violence that is legitimized 

by institutional structures.

 Violence that is formalized and legitimized by the law has practical 

implications. Especially as this creates an atmosphere of diffused indi-

vidual responsibility in society. This paper concerns the violent behavior 

of humans towards animals, and questions how and why individual re-

sponsibility is defused when violence is perpetrated against them. It su-

persedes questions concerning legislative efficacy and asks if the laws 

pertaining to animals are fundamentally unjust. St. Augustine said that an 

unjust law is not a law at all,5  and if this is to mean laws that take away 

individuals’ freedom or causes harm, then the laws that legitimize the 

harming and killing of  animals must be considered unjust.

6

5 "e original is in latin, lex iniusta non est lex, translation acquired from the Oxford In-
dex website: http://oxfordindex.oup.com/view/10.1093/oi/authority.20110810105255773.

http://oxfordindex.oup.com/view/10.1093/oi/authority.20110810105255773
http://oxfordindex.oup.com/view/10.1093/oi/authority.20110810105255773


 However, this observation is thoroughly ignored by society in gen-

eral and the legislator in particular. The injustice perpetrated against ani-

mals is not generally seen as injustice at all. This is perplexing because 

animals are a powerless group in society that is dependent on human re-

spect in order to receive fair treatment.

 In the EU, at least two billion birds, three hundred million mam-

mals and an estimated twelve million animals used for experimentation 

annually lack the ability to object to the human use of them.6 While this 

practice can be explained out of a historical perspective, the modern sci-

entific understanding of animals’ sentience, i.e. emotional and sensory 

abilities, would indicate that such a practice is not self evidently ‘ethical.’  

The question is therefore what the moral basis for this practice is, and 

how it is construed by the law.

 A common observation relating to this question is that humans are 

self-imbued with intrinsic worth and that animals have been excluded 

from this kind of moral consideration within the context of the law. 

This could be said to constitute the premise for the legislative framework 

in place in the EU. All legislation concerning animals seems to stem from 

this assertion, albeit implicitly. It is the purported lack of intrinsic animal 

value that is used as a moral justification for using animals for human 

benefit in the abstract and for food in particular. Upon discovering this, 

the paper’s focus and methodology for examining if humans are justified 

in using animals for food emerged.

 Firstly, there is an imbalance of power between humans and ani-

mals. Humans act violently towards animals, a powerless group, and this 

practice is protected by the law. Both the behavior of human beings and 

that of the institutions that facilitate and legitimize the behavior there-

fore need to be studied, criticized and challenged in order to evaluate the  

validity of  the null hypothesis.

7

6 European Commission, Brussels, 15.2.2012 COM(2012) 6 !nal/2, Communication from 
the Commission to the European Parliament, the Council and the European Economic 
and Social Committee, on the European Union Strategy for the Protection and Welfare of 
Animals 2012-2015, p. 2.



 This paper attempts to evaluate this position in four stages, divided 

into chapters, where each chapter draws from the previous in order to 

highlight moral questions that are relevant to laws concerning animals. 

Chapter one presents the framework for EU laws pertaining to animals 

and how acceptable violence towards them is determined. Since the 

evaluative assumptions and assertions are implicit in the law, the chapter 

also attempts to criticize and challenge the most apparent assumption – 

that human beings are ‘above’ animals in a natural hierarchy and how this 

relates to aspects of  justice.

 Once the implicit perception of a natural hierarchy has been dis-

cussed, a foundation for a more in depth analysis is established, namely 

the explicit reasons for maintaining the legal status quo. Chapter two 

therefore attempts to deconstruct the socially and legally accepted levels 

of violence towards animals used for food by criticizing and challenging 

the explicit reasons given for using animals for this purpose. 

 The positions challenged have been put forth by legal scholars. 

They are limited to positions that can be related to, and are reflected in, 

the EU’s position, i.e. positions that acknowledge that animals are sen-

tient beings and that humans have some moral obligations towards ani-

mals. 

 The critique follows a basic structure. Assertions that are used as 

justifications for using animals for food are presented then critically ex-

amined by means of alternative observations relating to the morality of 

the law. Implicit assertions are analyzed first, explicit assertions that stem 

from these are then challenged.

 At the conclusion of chapter two, one is faced with a breadth of 

arguably inconsistent moral logic and the foundation of the laws present 

as ambivalent and tenuous. Therefore, chapter three presents some as-

pects of contradictory human moral behavior towards animals and how 

the construct of society might relate to this. Legislative inconsistencies 

and possible problems are examined by relating legislative action to hu-

man psychology and societal constructs. Research in psychology and 
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ideological inclinations in EU actions are presented as possible explana-

tions for why the moral foundation of  the law remains amorphous.

 Lastly, in an attempt to create a synthesis that could emanate in a 

more substantial ontology of animal rights discourse than the current 

animal rights-based debate admits, chapter four presents some practical 

obstacles in the way of a fundamental shift in perception for society, fol-

lowed by a discussion concerning an alternative ethical route that recog-

nizes animals as a powerless group.

 The main context of the paper is the hierarchical relationship be-

tween animals and humans and how the concepts of violence and the 

concept of ‘animal’ relate to the perception of a hierarchy and the nor-

mative morality on which the law is based. Also, the observations and 

findings are used as a basis for examining if there exist fundamental 

problems in the law that can lead to negative consequences for society in 

general.

 The connection between law and morality is not uncontroversial as 

strict legal positivists often point out. However, the connection is un-

avoidable in legal discussions concerning animals or concepts of vio-

lence. Humans use animals in a violent manner. This is the emanation of 

the moral assertion that this practice is ‘justified.’ The following analysis 

is thus based on the understanding that there exists a connection be-

tween moral principles and the law. This paper suggests that moral 

‘truths’ are hard to establish if based on purely rational arguments be-

cause rational argument requires that one is aware of emotions, and that 

one imbues these emotions with certain meaning pertaining to rational 

decisions. The feminist view, that “feelings of compassion, caring and 

empathy [are part of the basis] for moral truths”7  permeate this paper 

since “morality requires one to feel, to have emotions.”8  Justice is like-

wise construed as a concept that relates to the morality of the law. If 

humans are justified in using animals for food, then an acceptable moral 

9

7 Kelch, T.G., Globalization and Animal Law, Comparative Law, International Law and In-
ternational Trade, Kluwer Law International (2011), p. 70.
8 Ibid.



basis for this assertion should be present. If such a moral basis does not 

exist, then the laws pertaining to animals should be discussed in order to 

facilitate a legislative shift.

 On this note, one must simply concur with a moral assertion; un-

justified violence is unacceptable and should not be facilitated by the law. 

Many will have different interpretations of what ‘unjustified’ violence is, 

but it is a fundamental moral assertion to which most can agree. If one 

can agree in the abstract that unjustified violence is unacceptable, then 

laws pertaining to acceptable levels of violence towards animals can be 

examined with this in mind.

10



Chapter One:
Animals in EU Law

1.1 The legal basis for the moral 

considerability of animals

The legal basis for the moral considerability of animals has not devel-

oped in the same way as it has for humans. Within the human moral 

community, humans’ rights pertain to the sphere of beings endowed 

with full moral status, and the prerequisite for access to this moral sphere 

is that one be human. All human beings are considered human agents 

and have been afforded full moral status and thereby rights.9  “This 

means that neither rationality nor any other among the cognitive quali-

ties[...] is required.”10  Humans are therefore considered ‘intrinsically’ 

valuable in the context of  the law.

 The moral consideration for animals in law has comparatively 

evolved out of a deepened scientific understanding of what animal sen-

tience entails, especially animals’ sensory capacities and their emotional 

capabilities. Their feelings are thus considered the basis for legislation 

concerning them, not their intrinsic value.

 The EU follows this basic reasoning and has taken animals’ sen-

tience into consideration. This consideration materialized as an object of 

Union governance with the Treaty of Amsterdam and the Protocol on 

11

9 Cavalieri, P., !e Animal Question, Why Nonhuman Animals Deserve Human Rights, Ox-
ford University Press (2001), p. 137.
10 Ibid.



protection and welfare of animals.11  The logic being that since animals 

are sentient, they should be afforded moral considerability and by exten-

sion a moral status as opposed to no moral status. To recognize moral 

status commonly means recognizing that a being has moral claims on 

those who can recognize such claims. A being with moral status can also 

be wronged in a morally relevant sense.12  The scope of animals’ legisla-

tively recognized moral claims are thus the normative boundaries in law 

which explain the moral obligations human beings have towards animals. 

 EU law has further developed since the enactment of the Proto-

col in line with this recognition of human moral obligations towards 

animals. The Treaty of Lisbon, which entered into force on 1 December  

2009 amending the founding Treaties made specific mention of animal 

sentience. It was integrated into the Treaty on the Functioning of the 

European Union (TFEU) under the provisions having general applica-

tion in Article 13. The scope of potential legal protection for animals 

was somewhat enlarged in comparison to the previous Protocol. For-

merly, animals were considered sentient in the context of agriculture, 

transport, internal market and research policies. The expanded scope of 

Article 13 meant that animals should now also be considered sentient in 

the context of technological development, space policies and fishing 

policies. 

 Article 13 TFEU states that “in formulating and implementing the 

Union’s agriculture, fisheries, transport, internal market, research and 

technological development and space policies, the Union and the Mem-

ber States shall, since animals are sentient beings, pay full regard to the 

welfare requirements of animals, while respecting the legislative or ad-

12

11 See the EUR-Lex website concerning 11997D/PRO/10 Treaty of Amsterdam amending 
the Treaty on European Union, the Treaties establishing the European Communities and 
certain related acts - Protocol annexed to the Treaty of the European Community - Proto-
col on protection and welfare of animals, O#cial Journal C 340, 10/11/1997 P. 0110, avail-
able at: http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:11997D/PRO/
10:EN:HTML.
12 Gruen, L., as cited by Bovenkerk, B. and Meijboom, F.L.B., !e Moral Status of Fish. !e 
Importance and Limitations of a Fundamental Discussion for Practical Ethical Questions in 
Fish Farming, Journal of Agricultural and Environmental Ethics, Springer Netherlands, 
Vol. 25, Issue 6  (December 2012), p. 5.

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:11997D/PRO/10:EN:HTML
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:11997D/PRO/10:EN:HTML
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:11997D/PRO/10:EN:HTML
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:11997D/PRO/10:EN:HTML


ministrative provisions and customs of the Member States relating in 

particular to religious rites, cultural traditions and regional heritage.”13

 In strict legal terms, there was little change to the provisions with 

the enactment of the Lisbon Treaty. The change in terms from Protocol 

to Article has symbolic value but both have the same legal value and are 

equally binding.14  Both also reflect the same reasoning for affording 

animals moral considerability. Animals are sentient, they therefore have 

welfare requirements pertaining to this sentience, mainly the ability to 

suffer. A reasonable deduction associated with this can be made; that 

humans are obligated to limit the suffering of animals in accordance 

with animal welfare laws in the mentioned policy areas. 

1.2 Animals’ moral status in law

The moral status of animals in EU law presents as ambiguous if Article 

13 TFEU is read in isolation. It is a general provision, and as such, is too 

general to be helpful when attempting to assess what the moral status of 

animals specifically entails. Therefore, in order to assess the practical im-

plications of the Article, one can examine the EU policies concerning 
animal welfare on which the legislation pertaining to animals is to be 

based. 

 The first comprehensive EU policy concerning animal welfare was 

adopted in January 2006. The European Commission then adopted the 

Community Action Plan on the Protection and Welfare of Animals 
2006-2010. It was the first document grouping in a single text the various 

aspects of EU policy on governing the keeping of animals for economic 

13

13 Consolidated Version of the Treaty on the Functioning of the European Union, Title II 
Provisions having general application, Article 13.
14 See the EUROPA-EU website: http://europa.eu/legislation_summaries/glossary/animal
_welfare_en.htm, and Eurogroup for Animals, Lisbon Treaty Brie"ng December 2009, 
available at: http://eurogroupforanimals.org/!les/policies/downloads/125/brie!ng
lisbon1209.pdf.

http://europa.eu/legislation_summaries/glossary/animal_welfare_en.htm
http://europa.eu/legislation_summaries/glossary/animal_welfare_en.htm
http://europa.eu/legislation_summaries/glossary/animal_welfare_en.htm
http://europa.eu/legislation_summaries/glossary/animal_welfare_en.htm
http://eurogroupforanimals.org/files/policies/downloads/125/briefinglisbon1209.pdf
http://eurogroupforanimals.org/files/policies/downloads/125/briefinglisbon1209.pdf
http://eurogroupforanimals.org/files/policies/downloads/125/briefinglisbon1209.pdf
http://eurogroupforanimals.org/files/policies/downloads/125/briefinglisbon1209.pdf


purposes in the EU.15  The Action Plan described strategic priorities and 

future actions concerning animal husbandry practices.16  An evaluation 

and assessment Report of the Action Plan was produced by the Com-

mittee on Agriculture and Rural Development of the European Parlia-

ment in March 2010.17 
 The Committee iterated in its evaluation that better enforcement 

of existing legislation was needed, that animal health and welfare stan-

dards in general were of vital importance to the EU, and that a general 

European animal welfare law was necessary.18 It also asserted that adher-

ing to the principle that animals are sentient beings as laid down in Arti-
cle 13 TFEU “is an expression of our humanity and a challenge to 

European civilisation and culture and must, as a matter of principle, ap-

ply to all animals.”19 

 The Committee pointed out that animals used for economic pur-

poses fare differently in various parts of the European Community as a 
consequence of differing national legislations and that the EU therefore 

ought “as soon as possible [adopt] a strong general animal welfare law 

which accords animals the right to a life worth living and makes it impossi-

ble for any producer to offer animal products on the internal market 

which do not comply with the conditions laid down by the general 
law[...]”20 

14

15 European Commission Communication, Brussels, 15.2.2012 COM(2012) 6 !nal/2, 
Communication from the Commission to the European Parliament, "e Council and the 
European Economic and Social Committee, on the European Union Strategy for the Pro-
tection and Welfare of Animals 2012-2015, p. 2.
16 Europeiska Gemenskapernas Kommission, Bryssel den 23.1.2006 KOM(2006), 13 slut-
lig, Meddelande från Kommissionen till Europaparlamentet och Rådet, om gemenskapens 
handlingsplan för djurskydd och djurs välbe!nnande 2006-2010.
17 Report on evaluation and assessment of the Animal Welfare Action Plan 2006-2010, 
(2009/2202(INI)), A7-0053/2010, Committee on Agriculture and Rural Development, of 
23 March 2010.
18 Press release from the Council of the European Union, Council conclusions on the pro-
tection and welfare of animals, 3176th agriculture and !sheries Council meeting Luxem-
bourg, 18 June 2012, p. 2.
19 Report on evaluation and assessment of the Animal Welfare Action Plan 2006-2010, 
(2009/2202(INI)), A7-0053/2010, Committee on Agriculture and Rural Development, of 
23 March 2010, p. 4.
20 Emphasis added, Report on evaluation and assessment of the Animal Welfare Action 
Plan 2006-2010, (2009/2202(INI)), A7-0053/2010, Committee on Agriculture and Rural 
Development, of 23 March 2010, p. 13.



 To proclaim that animals should have the ‘right’ to a life worth liv-

ing implies that animals lives have meaning in themselves, intrinsically, 

regardless of human perception and without a limitation in time. How-

ever, the Committee obscured this statement by stating that such a gen-

eral animal welfare law “should both fulfil the requirements of a worth-
while life in accordance with the nature of each animal species and give 

all animal producers the same basic market conditions.”21

 Consequently, while calling for a general animal welfare law which 

accords all animals the right to a life worth living in accordance with the 

nature of each species,  the Committee also emphasized the economic 
value of animals as agricultural products. This is a fundamental contra-

diction that seems to illustrate how the moral status of animals is per-

ceived in law and how entrenched certain moral assertions are in society. 

It means that animals are seen as individuals that have a moral status and 

moral claims on human beings, and that they are, simultaneously, inani-
mate objects ‘in the making’ that must submit to the downgraded moral 

status of ‘thing’ upon human request. This moral contradiction and in-

determinate moral status seems to be correlated with farm animals’ indi-

vidual economic value and their market value for humans as ‘products.’22 

Animals are accordingly seen as both individuals with valuable lives and 
objects with monetary value in the context of  the law. 

1.2.1 Justice and its relation to the perception of 
a hierarchy

Animals have an unsubstantive moral status in law in contrast to the 

moral status of human beings.  This means that their status is not seen 

as independent, but rather, dependent on the human perception and leg-
islative recognition of their value. This causes the same dilemma for 

animals as it would for any other powerless group in society – meaning 

15

21 Report on evaluation and assessment of the Animal Welfare Action Plan 2006-2010, 
(2009/2202(INI)), A7-0053/2010, Committee on Agriculture and Rural Development, of 
23 March 2010, p. 13.
22 "is is further explored in part 1.3, 2.3 and 3.2.2.



that the legislation pertaining to the powerless group is enacted with the 

domineering party’s interests in mind, rather than the affected party’s in-

terests. 

 Animals have no way of asserting the rights that the law may af-

ford them. Therefore, animals are dependent on the human recognition 
of their value as individuals to be fully protected by the law. EU legisla-

tion currently only gives animals the right to minimum standards of pro-

tection and welfare, something that does not preclude causing harm or 

death. This means that the term ‘protection’ cannot be understood as the 

act of protecting or the state of being protected, i.e preservation from 
injury or harm.23  Derivatively, the term ‘welfare’ cannot mean the inde-

pendent well-being, health or happiness of individual animals, but must 

somehow involve both harming and killing them.

 This creates a confusing foundation for discussing the moral 

status of animals. It also raises some ethical concerns pertaining to jus-
tice. It would seem that both harming and killing animals is not seen as 

‘unjust’ behavior, but rather commendable behavior which is encouraged 

by the law.

 When legislation incites the systematic harming and killing of 

powerless individuals, one must conclude that a moral basis for this in-
citement is somehow disseminated, and that this basis serves as justifica-

tion for diffusing individual responsibility. This can be done in a number 

of ways. In the Rwandan Genocide for example, the Hutus proclaimed 

that the Tutsis intended to enslave the Hutu. The Hutus thereby justified 

actions which would otherwise have seemed unjustified. Accordingly, 
there should be a moral basis present for the systematic use of animals. 

Since no such explicit moral basis is expressed in law, one can only 

speculate as to what this moral basis may be. One speculation is that the 

common moral assertion – that animals are ‘beneath’ humans in a hier-

archy – is the moral basis used as justification for harming and killing 
animals. This speculation is supported by the ambiguous and arbitrary 

nature of the moral status afforded animals in law. It can be called both 

ambiguous and arbitrary because it is relative to human interests and al-

16

23 De!nition acquired from the Dictionary website: http://dictionary.reference.com/
browse/protection.



ienable, i.e capable of  being sold or transferred.

 Those who reject this speculation can provide an alternative moral 

basis, one that legitimizes systematic violence against powerless individu-

als in the abstract and animals in particular. While this is hypothetically 

possible, it is made difficult if the EU’s legislative recognition of animal 
sentience is to be taken into account. In the absence of other theories, 

one might concede that humans in general believe that people are ‘above’ 

animals in a social or ‘natural’ hierarchy, and that this legitimizes the hu-

man use of  animals.

 This relates to the concept of justice. If justice is deemed to in-
clude the ‘justice system‘ – then a key element in this is individual re-

sponsibility. The justice system is meant to uphold individuals’ rights, 

and to facilitate a proportional response when these rights are violated 

by holding the perpetrator accountable for his or her actions. When con-

sidering animals in the context of the law, one can observe that animals 
are not seen as individuals with rights, but rather, individuals with ‘needs.’  

These needs are then constrained to the domineering party’s interpreta-

tions and interests.

  It is thus the human perception of animals that dictates the terms 

and boundaries for animal protection laws. Also, it is arguably this hu-
man perception that is most relevant to consider when assessing the laws 

pertaining to animals. This is because the legislative conceptualization of 

animals’ needs currently equivocates any recognition of animals as a 

powerless group, despite this circumstance being blatantly obvious. 

 In summary, the perception of a hierarchy of humans over ani-
mals, a moral assertion that is implicit in law, prevaricates the fundamen-

tal justice aspect of the moral assertion itself (that humans are above 

animals) and its practical effect; the legislative facilitation and encour-

agement of  the subjugation of  a powerless group.

17



1.3 Animal welfare laws and 
acceptable violence

“I have been assured by a very knowing American of my acquaintance in 

London, that a young healthy child well nursed is at a year old a most deli-
cious, nourishing, and wholesome food, whether stewed, roasted, baked, or 

boiled; and I make no doubt that it will equally serve in a fricassee or a ra-
gout.”

               - Jonathan Swift, A Modest Proposal24 

As has been explained, it is the human perception of animals that dic-

tates the terms and boundaries of the laws pertaining to them. Also, the 

human perception of animals dictates what ‘protection’ and ‘welfare’ 

shall entail. In EU law, these terms include both harming and killing 

animals. This is accepted as integral to animal welfare strategies. One can 

keep this in mind when assessing the strategies as it is associated with the 

moral assertion that humans are justified in using animals for food.

 The Action Plan discussed in part 1.2 spanned five years and at its 

conclusion efforts were made to form a new strategy on animal welfare. 

The legislation concerning animals was deemed detailed and sector spe-

cific but sporadic in its coverage. This was said to result in an uneven 

‘playing field’ for the human stakeholders in the animal-related economic 

sector.25  A press release from the Commission plainly stated: “this area 

of  European law calls for change.”26

 A new Strategy replaced the Action Plan and was adopted in the 

form of a Commission Communication to the European Parliament, the 

Council and the European Economic and Social Committee on 19 Janu-

ary 2012. The new strategy is called the EU Animal Welfare Strategy 
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2012-2015.27  The Strategy is meant to build on experience gained 

through the previous Action Plan and to “reconcile animal welfare [stan-

dards] with the economic realities”28  of the use of animals by humans. 

The main issues put forth were/are the lack of enforcement of existing 

legislation, that insufficient economic incentives for Member State com-

pliance are present, that evident gaps in legislation exist and that insuffi-

cient knowledge of  animal welfare at all levels is prevalent.29

 The Commission called for a holistic approach to these problems 

in the new Strategy consisting of  two prongs:

a) The first prong is that the Commission will consider a proposal for a 

comprehensive animal welfare law as proposed in the Committee Re-

port 201030 consisting of a simplified EU legislative framework with 

animal welfare principles for animals kept in the context of an eco-

nomic activity. The aim of this strategy is to simplify the currently 

complex legislation and facilitate enforcement.31 

In the same context, the Commission will consider a new EU frame-

work to increase transparency and adequacy of information to con-

sumers and animal welfare claims, to establish a network of reference 
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centers,32  and to improve the education for people handling animals 

and for the people who design animal equipment.33

b) The second prong of the Strategy is to pursue the reinforcement of 

current EU actions. The Strategy stresses that the Commission needs 

to reinforce or make better use of current actions performed by the 

Commission, including:34

- the development of tools to strengthen Member States’ compli-

ance with existing legislation,

- support for international cooperation, 

- the establishment of a level playing field for European animal 

producers, 

- the provision of appropriate information to consumers and the 

public,

- to optimize synergies with the Common Agriculture Policy 

(CAP) and;

- to investigate the welfare of farmed fish, in line with the initia-

tives laid down in the Commission Aquaculture Strategy and by 

exploring the possibilities offered in the context of the reform 
of  the Common Fisheries Policy.35 

20

32 European Commission Communication, Brussels, 15.2.2012 COM(2012) 6 !nal/2, 
Communication from the Commission to the European Parliament, "e Council and the 
European Economic and Social Committee, on the European Union Strategy for the Pro-
tection and Welfare of Animals 2012-2015, p. 7. "e press release from the European 
Commission, MEMO/12/18, Questions and Answers on the Animal Welfare Strategy 
2012-2015, Brussels, 19 January 2012 explains the objective of the network of reference 
centers.
33 European Commission Communication, Brussels, 15.2.2012 COM(2012) 6 !nal/2, 
Communication from the Commission to the European Parliament, "e Council and the 
European Economic and Social Committee, on the European Union Strategy for the Pro-
tection and Welfare of Animals 2012-2015, p. 7.
34 Ibid., p. 6.
35 For more information see the Press release from the European Commission, MEMO/
12/18, Questions and Answers on the Animal Welfare Strategy 2012-2015, Brussels, 19 
January 2012.



The Strategy emphasized that “animal welfare conditions in the Union 

fall short of a level playing field which is required to sustain the enor-

mous economic activity that drives the treatment of animals in the 

European Union.”36  As such, the EU has a vested interest in continuing 

the use of animals for economic purposes. It has been observed that 

“[o]n the one hand, concerns over competitiveness continue to decree 

that animals are seen mainly as inputs into ever more efficient agricul-

tural production systems. On the other hand, animals are conceptualised 

as very distinct entities within such production systems, entities in need 

of  special protection tailored to their status as ‘sentient beings.’”37 

 The EU Directives that are to protect animals from harm have 

therefore also been generated by the need for the Community to estab-

lish common rules that can ensure proper functioning of the internal 

market. What can be discerned from this is that animals used for eco-

nomic gain are protected from harm by means of animal welfare laws, 

and that these laws must also protect the human interest in continuing to 

produce animal products, i.e. harm animals.

1.3.1 Legitimizing violence by invoking scientific 
objectivity

Animal farming in the EU represents an annual value of 149 billion 

euros and the use of experimental animals is estimated to an annual 

value of 930 million euros.38 Around two billion birds and three hundred 
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million mammals are annually used in the Union for farming purposes.39 

Another twelve million animals are estimated to be used for experimen-

tation. The dog and cat population is estimated to be circa one hundred 

million.40  Finding a uniform approach to animal well-being and the hu-

man interest in animal products thus entails quantifying legislative ‘ani-

mal welfare’ in some sense by using a predetermined methodology that 

suits this purpose. 

 The methodology utilized by the EU is based on science. Scienti-

fically validated welfare indicators are used as a means to “to simplify the 

legal framework and allow flexibility to improve competitiveness of live-

stock producers[...]”41  The task of advising the European Commission, 

European Parliament and Member States on all aspects of animal health 

and animal welfare falls on the European Food Safety Authority (EFSA). 

Activities relating to animal welfare are carried out by the Panel on Ani-

mal Health and Welfare (AHAW).42

 The Panel’s objective is to provide independent scientific opinions 

to the EU institutions and Member States on aspects of animal health 

and welfare, chiefly for food producing animals.43  Understanding 

AHAW’s methodology is therefore relevant to deducing whether 

AHAW’s activities are carried out in a scientifically objective and inde-

pendent manner. 

 In order to appraise this, one can first note that AHAW examines 

issues affecting animals in different established categories, for example 

animals used for food, experimental animals and pets; also housing and 

husbandry systems, nutrition and feeding, transport and stunning and 

killing methods.44  The scientific opinions focus on identifying methods 
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to reduce animals’ unnecessary pain, distress and suffering and to in-

crease animal welfare “where possible.”45  The main background docu-

ments for these opinions are the EFSA Scientific Opinions on the wel-

fare of livestock animals and the Welfare Quality Project’s (WQP) as-

sessment protocols.46 

 The WQP was a five year project funded by the European Com-

mission in 2004 and was comprised of experts from forty-four institutes 

and universities representing thirteen European and four Latin American 

countries. The project aimed to accommodate societal concerns and 

market demands, to develop on-farm monitoring systems, product in-

formation systems, and practical species-specific strategies to improve 

animal welfare.47 It developed what was termed a science-based method-

ology called the ‘Principles and criteria of good Animal Welfare’ for as-

sessing animal well-being.48  The four ‘cornerstone principles’ are good 

housing, good feeding, good health and appropriate behavior. Within the 

cornerstone principles the WQP highlights twelve complimentary animal 

welfare criteria that should underpin forthcoming welfare assessment 

systems concerning farm animals.49

1. Animals should not suffer from prolonged hunger, i.e. they should 
have a sufficient and appropriate diet.

2. Animals should not suffer from prolonged thirst, i.e. they should have 

a sufficient and accessible water supply. 

3. Animals should have comfort around resting. 
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4. Animals should have thermal comfort, i.e. they should neither be too 

hot nor too cold. 

5. Animals should have enough space to be able to move around freely. 

6. Animals should be free of  physical injuries. 

7. Animals should be free of disease, i.e. farmers should maintain high 
standards of  hygiene and care. 

8. Animals should not suffer pain induced by inappropriate manage-

ment, handling, slaughter, or surgical procedures (e.g. castration, de-

horning). 

9. Animals should be able to express normal, non-harmful, social behav-
iors, e.g. grooming.

10. Animals should be able to express other normal behaviors, i.e. it 

should be possible to express species-specific natural behaviors such 

as foraging.

11. Animals should be handled well in all situations, i.e. handlers should 
promote good human-animal relationships.

12. Negative emotions such as fear, distress, frustration or apathy should 

be avoided whereas positive emotions such as security or contentment 

should be promoted.

By reading some of the welfare indicators that the EU utilizes for assess-
ing animal welfare and thereby the basis for much legislation, one can 

discern some value-laden assertions and assumptions relating to violence. 

For example, the ethical acceptability of intensive confinement systems 

for animals is implicit and not regarded as violent or harmful behavior 

towards animals. Also, in point 8, suffering is defined as pain induced by 
inappropriate slaughter and surgical procedures. This presupposes that 

slaughter and surgical procedures are ethically acceptable, and an integral 

part of maintaining a good human-animal relationship (point 11). The 

methods developed by the WQP also presuppose that animals’ emotions 

can be measured (point 12). Feelings however “are impossible to [meas-
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ure directly] because subjective experiences are not available for scientific 

investigation.”50  These examples of omissions, assumptions and asser-

tions are not exhaustive but demonstrate how violence against animals is 

generally conceptualized in law. 

 What can be observed from the WQP welfare indicators is that 
certain assumptions have the effect of prescribing which violence the 

public ought to find acceptable and include “explicitly or implicitly, ar-

guments that seem to support the continued exploitative use of farm 

animals at the same time that they argue for more humane treatment.”51 

As Richard P. Haynes points out, the science of animal welfare easily 
creates the illusion that animal welfare can be measured in a purely ob-

jective manner.52  The subject is however, a socially constructed concept 

inextricably linked to ethical considerations where scientists are likely to 

narrow the concept to fit the theories.53  “Animal welfare is an evaluative 

concept, like product quality and building safety. Our decisions of what 
to study involve value-laden judgments about what we believe to be de-

sirable and important for the quality of  life of  animals.”54 

 An analogy with laws pertaining to humans could be used to illus-

trate this. Human legislation concerning violence usually forbids certain 

actions. For example, one may not hit another person. This is construed 
as ‘wrong’ because it hurts the individual being violated. It is seen as 

‘morally’ wrong in the abstract. A sliding scale of degrees associated with 

‘wrongness’ are then applied to the action in order to determine the pro-

portional response of the justice system. The sliding scale differs from 

society to society but most legal orders have one scale or another, i.e. as-
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sault with a deadly weapon is more wrong than shoving someone lightly 

into a locker. The legislator’s decision of what to evaluate rests upon 

value-laden judgements about what the society in general believes to be 

desirable and important for the quality of  life of  individuals. 

 The science of animal welfare is thus, analogously, largely man-
dated by non-scientific concerns much like the concept of ‘justice’ is 

largely mandated by non-legal concerns. This means that animal welfare 

scientists must be sensitive to these non-scientific concerns. For example 

as the WQP points out; the project is aimed at accommodating societal 

concerns and market demands, two non-scientific concerns with often 
times diverging objectives. “In other words, they are not doing pure sci-

ence, anymore than food scientists who are investigating what sorts of 

ingredients make high quality bread are simply trying to explain the 

causes of  natural phenomena.”55 

 The legislative definition of animal welfare consequently appro-
priates the general concept of animal welfare to the public through cer-

tain value-based assertions and assumptions and omits otherwise gener-

ally accepted relevant considerations and supports the assumption that 

“there are conditions under which animals may be raised and slaughtered 

for food that are ethically acceptable.”56  This is what Haynes calls the 
“animal welfare science community” approach where a more scientific 

account of animal welfare is construed as more objectively valid than 

other approaches such as that of  independent animal ethicists.57 

 This general practice may continue on the basis of it being self 

evidently ethical, complete and objective. But whenever an assertion is 
presented as being self evident, one must conclude that a basis for the 

assertion exists but that it is so widely known that further explanation is 

unnecessary. The ‘self evident’ basis for the ethical acceptability of the 

systematic exploitation of animals is non-existent, and by invoking ‘sci-

entific objectivity,’ the legislator evades other relevant considerations that 
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might call this practice into question. The implicit moral assertion that 

humans are justified in their exploitative actions are thereby formalized 

in law and the perception that animals are innately unworthy of full 

moral consideration as individuals is enforced. 

 This could be said to constitute the enforcement of a purported 
‘natural’ hierarchy – where the level of acceptable violence towards those 

below the imagined barrier is higher than what would be considered ac-

ceptable towards  those above the barrier. 

 A problem with this perception is that it privileges a dominant 

group in society and oppresses a powerless group. That this is construed 
as ‘natural’ opens the floodgates to examining the conjecture and the 

ethical validity of the practices legitimized by this. Can the subjugation 

of  powerless groups ever be ethical?

1.4 The natural hierarchy

“Females act by mere instinctive intuition; but men have the gift of  reflec-
tion.”  
                        - Francis Macdonald Cornford, Microcosmographia Academia58

1.4.1 Legitimizing subjugation on the basis of 

innate superiority; past and present

People of the Middle Ages were not as linear as society is today in terms 

of their perception of the human-animal hierarchy. Acceptable violence 

towards animals was not determined by means of ‘scientifically validated 

welfare indicators’ and they were open to the idea of animal conscience. 

During this time, animals were frequently put on trial and could be 

found to have mens rea, a guilty mind, and were sometimes penalized for 
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crimes they had committed.59  Animals could be convicted of lesser 

crimes like trespassing and more substantive crimes such as 

molestation.60  The courts also considered exculpatory evidence such as 

the torment of a human abuser which could mitigate the animal offense 

– even in cases of murder. Classic philosophers such as Thomas Aquinas 

laboriously tried to explain the theological basis for the trials of animals, 

for example in his work Summa Theologiae from 1269.61 

 Animals were considered to be members of society. It wasn’t until 

the age of Enlightenment that humanity asserted unequivocal primacy 

over the animal kingdom, complete with the revocation of seeing ani-

mals as fellow beings.62  “They [the animals] had been rendered philo-

sophically and literally in resources for guiltless exploitation, turned into 

objects of commerce, labor, entertainment and food.”63  This revocation 

of social status can be traced to the philosophers of the Industrial Age.64 

Animals thus had a rather suspect but apparent position in ancient legal 

orders, and were then excluded from said order upon their moral 

dethronement.65 

 Modern day legal systems have reintroduced animals into the 

moral community, but not as members of society. This has been com-

pared to the historical subjugation of women. Radical and cultural femi-

nists have recognized links between the oppression of women and that 

of animals and have identified some patriarchal roots of their 
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subjugation.66  Richard A. Epstein does not concur with this feminist 

perspective. He explains that, historically speaking, women were seen as 

not having the same capacities as men, but as these lines were continu-

ously blurred and mens’ knowledge of women evolved, they conceded in 

denouncing these arbitrary differences and proclaimed equality on the 

basis of another more concrete capacity – human. This was to be the 

new foundation for rights.

 What this fails to explain however, is how the subjugation of ani-

mals is categorically different from, or more ethical than, the subjugation 

of women or other powerless groups in society. Needless to say, any line 

in legislation that is drawn separates one group from another group. It 

seems that even if the arbitrary differences between men and women 

were finally resolved to an extent, this does not mean that other arbitrary  

and unethical differences are not still promulgated through law. 

 Modern examples can for example be seen in the varying national 

laws pertaining to children. Many countries do not consider spanking or 

other physical force towards children to be unacceptable and base this 

on the perception of a social distinction between the rights of adults and 

the rights of children. Children are then forced to withstand physical 

abuse from adults because the law does not regard children’s interests in 

not being harmed as highly as adults’ right to ‘discipline’ children. The 

most powerful group in a society has thus raised the threshold for ac-

ceptable violence towards the powerless group to include physical force. 

Categorical differences historically used by men to justify the subjugation 

of women followed (and are still followed in some nations) the same ba-

sic rationale. 

 Nonetheless, Epstein defends this rationale in relation to animals 

by invoking practicality, writing that “[c]oordinating the rights and duties 

of countless pairs of unrelated individuals cannot rest on subtle sliding 
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scales with uncertain substantive content. It depends on clear classifica-

tions known and observable by all[...] But once the dichotomous view of 

the world—all Xs are better under some metric than all Ys—is rejected, 

then only one social approach makes sense.”67 

 In response to this, one can concede that if Epstein means that 

Xs and Ys equals women and men – then naturally, the social approach 

in place makes sense as it is clear and observable by all; they are all 

clearly human. The dichotomous view of the world however, that all 

humans are better under some metric than all nonhumans, is still appro-

priated and bares an uncanny resemblance to the subjugation of both 

women and children. Further, there is no apparent moral basis for the 

continued promotion of  this dichotomous view of  the world.

 Epstein seems to concur hypothetically, stating that “it would be 

simply insane to insist that animals should be treated like inanimate ob-

jects. The level of human concern for animals, in the abstract, makes this 

position morally abhorrent to most people[...]”68 He also proposes that it 

would not be difficult to pass and enforce a general statute that forbids 

cruelty to animals, but excludes the killing of animals for human con-

sumption from this proposal and says that there are “doubtless many 

ways to reduce animal suffering without compromising human 

satisfactions.”69 

 This seems to be the key to understanding the nature of the social 

hierarchy in place. Theorists are not likely to disseminate the concept of 

an actual species barrier, the scientific understanding of the world as an 

interconnected web of life where capacities differ from individual to in-

dividual prohibits such an assertion. Humans know that there is no de-

finable line between humans and other animals, and that there is only a 

definable approach to power. Other arguments must thus be used to 
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maintain the legal status quo. We have the ability to subjugate animals, 

but there is no need to, especially not for food. Epstein confirms that the 

“root of our discontent is that in the end we have to separate ourselves 

from (the rest of) nature from which we evolved. Unhappily but insis-

tently, the collective we is prepared to do just that. Such is our lot, and 

perhaps our desire, as human beings.”70

 Those that argue for a limited obligation towards animals, and that 

question our obligations according to our ‘innate’ separation from the 

natural world, seem to be framing the discourse in an odd way. It sug-

gests that humans are not part of the natural world and that they are in a 

superior position vis-à-vis the natural world.71  It also suggests that hu-

mans may decide what the appropriate moral relationship between hu-

mans and the rest of the natural world is,72  and that they may use the 

natural world indiscriminately because they have the power to.

 If dominion is humanity’s only goal, then separation is inevitable. 

But the line that has been drawn between man and beast is an illusory 

one, it creates a falsely dichotomous view of the world where anyone be-

low the line must submit to domination. Today, many women and chil-

dren are luckily exempt from the power of those who would dominate 

them, but the nature of the domination is identical. The discourse can be 

framed differently: given that humans are part of the natural world, they 

might ask how they ought to acknowledge the other parts of this natural 

world.73 This would require recognizing the natural world, and recogniz-

ing the other creatures that make up this world.74  Rita C. Manning has 

pointed out that the appropriate moral attitude is likely humility and 
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care.75

 An understanding of life can be systematic and interconnected as 

opposed to linear and hierarchical.76  This is an ethic that listens to and 

accepts the diversity of environmental voices and the validity of their 

realities.77 “It is an ethic that resists wrenching and manipulating the con-

text so as to subdue it to one’s categories; it is nonimperialistic and life 

affirming.”78

 Accusations of an intellectual faux pas could be aimed at those 

who cling to the hierarchical status quo. As Epstein wrote of the ancient 

Roman jurists: “They confined their philosophical reflections to a few 

grand introductory observations. But they never entered into open war-

fare with the operative rules of their own legal system.”79 The perception 

of hierarchy saturates EU law, and echoes the moral assertions of a relig-

ious ideal, albeit in the form of a modern and pluralistic interpretation, 

and exclusively enforces the perception of a natural hierarchy of man 

over animals.

 Epstein argues that no other perceivable line can be drawn in leg-

islation, but as Stephen R.L. Clark points out; ”the true and only centre 

of the worlds is everywhere, and its circumference nowhere.”80  To assert 

that humanity, or men, or adults, are to be regarded as the centre of a 

society is to embrace a metaphysical assumption leading to suspect re-

sults. It suggests that there is a hierarchical chain of being where there is 

none, and that power justifies abuse. Preying on the weak needlessly in 
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any other circumstance than in the way humans subjugate animals would 

result in moral outcry. But by perpetuating the illusion of a wall between 

man and nature, preying on ‘inferiors’ may continue because the most 

powerful members of a social hierarchy are justifying their actions on the 

basis of  their ‘innate’ superiority. 

1.4.2 Moral implications of perpetuating innate 
superiority

To proclaim that any being is ‘innately’ superior raises some moral red 
flags, in particular if one looks beyond the immediate present towards 

future technological developments concerning artificial intelligence. The 

successful development of fully autonomous artificial beings is probably 

going to happen, and the discipline of machine ethics is gaining momen-

tum because of this.81 It mandates the creation of ‘ethical’ robots and it 
is often asked if a moral framework could be implemented into 

machines.82  The question is what our current morality – one that em-

braces ‘natural superiority’ – will teach machines, and if this could be to 

the detriment of humanity, as it has been to the detriment of animals. I 

therefore invite the reader to speculate in line with the following.
 The social distinction between man and animal that now exists 

will inevitably rear its head once again in the not so distant future con-

cerning humanity’s relationship with machines. Should we imbue them 

with a lesser sense of dignity so that they may not object to our using 

them as unpaid labor? Should we encourage compassion or limit their 
empathic abilities? Could we perhaps make a being that is objectively re-

sponsible while simultaneously capable of killing people in a war? Should 

they be allowed to love? One cannot help but contemplate what our own 

values and norms will teach these machines. Rodney Allen Brooks has 

said that he wishes to build completely autonomous mobile agents that 
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can co-exist in the world with humans,83  “and are seen by those humans 

as intelligent beings in their own right[...]”84  Brooks asserts that it seems 

clear that if his goals can be met “then the range of applications for 

such Creatures will be limited only by our (or their) imagination. I have 

no particular interest in the philosophical implications of Creatures, al-
though clearly there will be significant implications.”85 

 A new Creature, imbued with feelings seems to put the concept of 

a ‘natural’ hierarchy into perspective and focus. If humanity were to im-

bue machines with a sense of natural hierarchy instead of a non-linear 

morality that does not recognize a hierarchy between ‘superiors’ and ‘in-
feriors,’ it is possible that a machine instilled with this morality could de-

cide – since they will likely eventually be more intelligent and stronger 

than us – to subjugate humanity.

 How does one argue with this machine? Do human beings de-

serve more dignity because they created the machine? The machines 
could argue that it is the nature of modern evolution to have one being 

on top of all preceding. Will we invoke our capacity to suffer? They will 

regard us with paternalism and grant us a humane death perhaps, before 

they use our bodies for fertilization or clothing.

 It paints a morbid picture. But if humans are to be dependent on 
the normative morality in place, then how are we to distinguish ourselves 

or impress upon a stronger being that they may not subjugate us? Are we 

not innately valuable, independent of our power? When faced with a be-

ing stronger than ourselves, the rhetoric of why humanity’s natural place 

is at the top of  a hierarchy becomes obsolete.
 If we were faced with explaining our own morality, I suggest that 

an independent observer would not applaud our position. A morality 

should perhaps not be based on privileging the most powerful, nor re-

quire membership to a species as a ‘means test’ for ethical treatment. 

Morality should perhaps entail responding with concern and compassion 
to unequal relationships “where the carer has more power than the 
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cared-for.”86

 When expressing our system of values in law, one must eventually 

submit to acknowledging competing demands and definitions of justice, 

security and utility.87  There will always be “ultimate choices for the sake 

of which you may fight your enemy but which you cannot scientifically 
demonstrate[...]”88  Appeals to emotion will doubtless be the foundation 

on which both parties must stand. But the only hierarchy that exists is 

that of power, and humanity can choose to use to this power to its own 

advantage at others expense or not.

1.5 The premise for further 
discussion

The EU is bound by obligation to approach animal well-being in a com-

plex and multifaceted way. It must protect animals from harm and also 

protect the human interest in harming animals. A legislative attempt to 

approach this balancing act has been to acknowledge that animals are 

sentient beings, thereby increasing the duties and moral obligations for 

humans towards animals one step at a time. The law currently tries to 

prohibit clearly inhumane practices. “This is[...] evident in the historic 

evolution of EU law[...] which reveals progress, based on scientific 

knowledge, toward increasingly strict rules on animal treatment.”89 

 Violence against sentient beings is perceived as necessary for the 

economic functioning of the Community. The legislator has established 

what can be called a legal status quo which entails weighing violence to-
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wards animals against human interests in ‘products.’ The common per-

ception seems to be that humans need to use animals for this purpose. 

As has been explained, the reason humans use animals for this need is 

that there is a perceived natural hierarchy that puts humans above ani-

mals which justifies the use. 

 However, the natural hierarchy does not exist. Another reason is 

thus often given in order to support enforcing the power hierarchy when 

questions are raised concerning the ethical validity of subjugating ani-

mals. The discourse usually emanates into a professed practical need, 

namely that humans must draw a distinct line between animals and hu-

mans for the proper functioning of society. To mitigate the harm against 

animals that this entails, legislation endeavors to ensure animals a hu-

mane slaughter by prescribing stricter measures that those in the slaugh-

tering industry must adhere to.

 Objections to the uses of animals are raised in animal rights de-

bates. The main object of contention lies in whether humans should 

fundamentally shift their social and economic systems and structures in 

order to accommodate animals.90 This is a practical question that forces 

us to evaluate our own morality. Those who believe that animals have a 

lower value than, or are inferior to, human beings do not generally be-

lieve that changing humanity’s current way of life is an acceptable ap-

proach. Alternatively, people may not fully agree with the superiority/

inferiority claim but are still not willing to change their way of life. As 

Thomas G. Kelch points out, one can either improve the conditions of 

the prisoners or release them.91  I suggest that before considering 

whether cages should be larger or empty, an examination of the per-

ceived necessity of animal use and the purported necessity of separating 

animals and humans through law are relevant to appraise. Including 

whether slaughtering animals can be humane. 
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Chapter Two: 
Justifying Killing 
Animals For Food

2.1 Necessity

The general underlying premise in all EU efforts is that killing  animals 

for food is morally justified “and that our focus should be on making the 

lives of animals more pleasant, not on ending their use.”92  EU Directives 

and Regulations almost universally state as their foundations “the balanc-

ing of economic interests and competitive concerns against interests of 

animal welfare[...] And whether explicit or not, in regulating the use of 

animals in agriculture we observe the weighing of human culinary, cul-

tural and historical values against the harm inflicted on animals.”93  The 

underlying premise that humans have intrinsic worth and that animals do 

not is therefore reflected in the law. As has been explained, all legislation 

concerning animals seems to stem from this assertion. This is also the 

foundation from which the explicit reasons given for maintaining the le-

gal status quo emanate. 

 If one assumes that humans are justified in using animals for 

food, but still considers animals as sentient beings that humans have 

moral obligations towards, then justifications ‘on top’ of the underlying 

moral assertion must be propagated in order to legitimize the use of 

them. Otherwise one would be promulgating the exploitation of helpless 

individuals, a position that is generally accepted as unethical, regardless 
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of  the perception of  a hierarchy. 

 One such explicit justification is ‘necessity.’ The term is usually 

used in two ways: firstly, as a way to explain that humans need to cause 

animals in their care harm. Secondly, as a way to mitigate the suffering 

caused, i.e. one should not let animals suffer ‘unnecessarily.’ If the under-

lying moral assertion were not present – that people are ‘above’ animals 

– then neither justification would persuade as it is identical to the ration-

ale behind the promotion of child labor, a practice that is predominantly 

seen as unethical in the EU. It is also commonly known that the pur-

ported necessity of an action does not necessarily justify it morally. This 

is true of  the exploitation of  both children and animals.

 Establishing common parameters for what necessity entails is dif-

ficult and gives rise to other questions and assumptions. Mainly because 

the word necessity has a number of meanings. “Without any statutory 

guidance, resolving these issues is both difficult and time consuming, and 

by the time these questions have been fully aired, the public has usually 

lost interest in the original issue.”94 

 Terminologically speaking, it is important to note the correlation 

between arguments put forth that utilize the word ‘necessity,’ and the 

underlying premise that has given rise to the purported need. This is be-

cause the former’s moral legitimacy is often dependent on the moral le-

gitimacy of the latter. For example, when a person says they need to buy 

shoes, the moral legitimacy of this need is dependent on the underlying 

premise, perhaps that the person has no shoes. The moral situation 

would be different in the case of a person with hundreds of pairs of 

shoes.

 While keeping this is mind, one can note that there is currently no 

statutory method for evaluating the necessity of killing animals for food 

in the EU, however, inspiration can be found in legislation concerning 

proportionality. 
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 The EU adheres to the general principle of proportionality as laid 

down in Article 5(4) TFEU and it is further fleshed out in the Protocol 

to the Treaty.95  It provides that the content and form of Union action 

shall not go beyond what is necessary to achieve the objectives in the 

Treaty. This principle can be used to challenge EU action and Member 

State action that falls within the sphere of EU law.96  While not directly 

applicable to the question of necessity at hand, as the principle of pro-

portionality is linked to questions concerning EU competence, it does 

provide for a statutory example for determining necessity in a legislative 

context. Most national legal orders have established criteria for assessing 

the proportionality of an action, and in the EU there are normally three 

stages in a proportionality inquiry. The questions asked are:

- Whether the measure was suitable to achieve the desired end.

- Whether the measure was necessary to achieve the desired end.

- Whether the measure imposed a burden on the individual that 

was excessive in relation to the objective sought to be achieved.97

If the desired end of using an animal is monetary compensation for the 

producer and food for the consumer – one could argue that the measure 

is proportional to achieving the desired end. Regarding the second stage 

of the proportionality inquiry, whether it is necessary to achieve the de-

sired end – one must concede that is is not. A farmer can grow plants, 

and most consumers can eat plants to maintain necessary health. By 

shifting the focus away from the human objective ‘food,’ an individual 

animal suddenly appears. The statutory approach conceptualized above 

is unconventional but nonetheless confronts us with society’s basic moral 

evaluation of animals’ moral significance. We like animals in the abstract, 

they are morally significant and deserve legislative protection in the ab-
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stract, but we deem to use them as individuals whether it is necessary or 

not. 

 This illustrates a problem. Both the premise – that people are 

above animals – and the deduction – that humans need to use animals – 

are assertions that are questionable. This leads one to question the valid-

ity of the second use of the term necessity pertaining to ‘unnecessary’ 

suffering. It presupposes that some animal suffering is necessary because 

the ‘need’ to use animals for economic purposes is construed as a neces-

sity. “Implied in the [terms is] that law-makers are more willing to curtail 

animal suffering in cases where the economic advantage generated by the 

suffering is minimal, but less likely to prohibit animal suffering in cases 

where the suffering is linked to highly profitable economic activity.”98 

 This is comparable to the moral dilemma caused by predetermin-

ing what ‘animal welfare’ in legislation entails by changing the definition 

of necessity to include human preference. Laws are characteristically 

supposed to regulate human behavior. “The law may do more than this, 

but it can hardly do less.”99 When references are made in laws and poli-

cies to the necessary use of animals and ‘unnecessary suffering,’ the ma-

jority of the evaluative assertions and assumptions lay implicitly within 

the regulations themselves. These evaluative assertions and assumptions 

are further reinforced by the legislative focus on the end product where 

the ‘something’ bears no resemblance to the ‘someone’ he or she once 

was. The need for using animals is thus equal to the need for consumers 

to buy products for the proper functioning of the internal market, and 

unnecessary suffering is equal to the suffering that is avoidable in order 

to achieve this end.

 Laws regulate behavior in certain ways by setting standards that 

people are to follow.100  Necessity is, like the concept of animal welfare, 
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value-based and presupposes that individual animals either have no in-

terest in their continued existence, or that human beings are not ethically 

obligated to care whether this is the case or not. To use the term neces-

sity in this way gives the impression that animals are not unique individu-

als. The individual animal’s interest in not dying must contend with the 

human objective of maintaining a high production level of ‘products.’  

In summary, this means that humans do not need to use individual ani-

mals, they need to supply the market with food and other products 

which can be done with or without using animals. The legislative use of  

the term ‘necessity’ when referring to animals thus utilizes morally tenu-

ous assertions to legitimize the institutional exploitation of a powerless 

group. 

2.2 Subjugation as a prerequisite 
for human dignity

“[V]ery often the hardest thing to see is what is right in front of your nose. 

And there is, not infrequently, a considerable social pressure not to take note 
of  the obvious.”

     - Chistopher Hitchens, Letters to a Young Contrarian101 

Another explicit justification for using animals for food – that is depend-

ent on the implicit moral assertion that humans are above animals – is 

that the dignity afforded humans by the justice system is dependent on 

the exclusion of animals from the same justice system, i.e. that the sepa-

ration itself is necessary for the moral and practical functioning of soci-

ety. Giving more dignity to animals in law is seen as an unacceptable so-

cietal cost.

 Richard L. Cupp Jr. has observed that among “the most danger-

ous costs of assigning dignity rights to animals is the relaxation of hu-
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man dignity protections that would likely accompany the change. It is 

not alarmist to note that inventing new rights for animals would make us 

view humans as less special and unique. Rather than only seeing animals’ 

rights status rise, we should expect also to see humans’ rights status fall, 

with human rights and animal rights meeting somewhere in the 

middle.”102  This is the ‘detriment to humanity’ argument which presup-

poses that since the human subjugation of animals is to the benefit of 

humans, such a practice should not be questioned. It can also be de-

scribed as the axiom for justifying any kind of egocentrism, an axiom 

that is dependent on a perceived and legally protected natural hierarchy 

that legitimizes the subjugation of less powerful groups. Humans are 

perceived as ‘Us’ and animals as ‘Them’ and the prescribed affiliation de-

crees unquestioning loyalty to Us and opposition to Them. “Those who 

give Them any thought at all are judged to have betrayed Us[...] We know 

all this for nonsense, but still act as if  it were true.”103

 So in response to Cupp’s fear, one can note that the degradation 

of humans’ rights is not on the agenda. But this is also a separate issue 

from ‘human uniqueness’. While the former is a practical and politically 

influenced legislative matter, the second is a metaphysical, value-based 

assertion. Humans’ rights today include the freedom to subjugate ani-

mals as especially domesticated animals have a human property status in 

most nations. These rights would no doubt decline as a result of afford-

ing animals more dignity in law. The question is whether these rights 

should be eternally inalienable, and whether there exists an ethically ac-

ceptable reason for not recognizing animals as individuals before the law.

 Furthermore, ‘human uniqueness’ is a vague term, and one that is 

open to different interpretations. It holds no definition on its own. Cupp 

would most likely assert that all human beings are endowed with human 

uniqueness and that they should therefore be afforded their due dignity. 
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On this we can agree, but not because of humans’ uniqueness or ani-

mals’ lack of uniqueness, but rather because humans must relate to each 

other through law in understandable, and on fair and equal terms, if the 

law is to have any meaning.

 Cupp’s exclusion of animals from the dignity sphere is akin to 

most other anthropocentric theorists that put humans on top of an illu-

sory moral pyramid. Lessened rights to subjugate animals does not cause 

a degradation of human value, and rights to property in the abstract is 

not at stake. Cupp goes on to point out that applying “the rhetoric of 

rights to animals implicitly lessens the significance of moral behavior be-

cause animals are not capable of moral behavior.”104 In response to this 

assertion one might question if comparing animals’ moral behavior to 

that of human beings is relevant since animals’ moral obligations greatly 

differ from that of humans’ moral obligations, much like the difference 

in obligations between adults and children. Also, the assertion that ani-

mals are not capable of moral behavior is incorrect if moral behavior is 

to be interpreted as meaning the ability to choose between generally ac-

cepted notions of  right and wrong.105 

 Kelch points out that Kantians and neo-Kantians typically believe 

moral agency to be either altogether extent or not.106 “This leads to re-

jecting animals’ ability to conceivably have any capacity for moral action, 

and derives, in part, from a simplistic belief that animals lack self-

awareness which was thought by Kantians to be a necessary requisite to 

moral agency.”107 Moral agency is not “a compartmentalized characteris-
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tic composed of a single skill or ability: it is a mélange of capacities”108 

that can be present or not in humans. Regardless, the moral agency of an 

individual is not relevant to the respect the law might afford an individ-

ual.

 

2.2.1 Moral agency, human moral standards and 
the terminology of the courts

Those opposed to animal rights also often believe that a consequence of 

affording animals personal dignity in the abstract would cause the courts 

to change the rhetoric of rights to detach it from humans, human con-

cerns, and human moral agency.109 I believe that it might underestimate 

the dignity of the courts to assert that the human concept of legislative 

justice is dependent on how unique humans feel. Regardless, if theorists 

are concerned with a meta-analysis of how judges, lawyers, institutions 

etc. will decide in the future, this is an empirical question, and it is “con-

tingent upon future behavioural research [and] should be related in some 

sense to actual empirical conditions.”110  The question must therefore be 

left to future analysis, and should not be evaded by preconceived notions 

based on questionable rationale. I may be wrong in my own assertions, 

but also, the opposite could be true. Animals in our care, under our ju-

risdiction concern humans, and also concern humans’ moral agency. Af-

fording animals more dignity does not necessarily mean that their ‘animal 

behavior’ would rub off on human legislation concerning human beings. 

I interpret this as a fear of a moral free-for-all and a fear of a degrada-

tion of human normative standards of behavior. This seems to be be-

cause there is an assumption that animals are per definition nonmoral 
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creatures. Even if all animals were nonmoral creatures this would not 

necessarily impact our recognized moral standards for human beings. Be-

ings with higher moral standards must rather submit to greater moral ob-

ligations.

 Also, as long as we treat animals like ‘animals,’ both the treatment 

and the concept will legitimize the treatment of humans like animals.111 

The concept goes both ways and will continue as long as the perception 

of hierarchy persists. Animalized terminology is endemic in human cul-

ture, as is feminized terminology. The terminology of hierarchy raises 

the threshold for acceptable violence and mitigates the domineering 

party’s actions against perceived inferiors among the superiors, resulting 

in defused individual responsibility for the domineering party. Animal 

concerns are therefore human concerns, and relate to concepts of supe-

riority and inferiority.  It is the acknowledgement of this interconnected-

ness that the law, the courts, and many theorists resist. When we do not 

need to cause harm, we arguably shouldn’t, and when unjustified harm is 

caused, the party with moral obligations towards a less powerful individ-

ual should not be excused for his or her actions because of the pur-

ported inferiority of  the violated individual.

 The result of any rights for animals would be the discontinuation 

of animals being seen as mere property – much as women and children 

have been excluded from the property realm in many nations. It is 

somewhat removed from the ontology of the ‘rights’ discourse that 

“presumes a society of equal autonomous agents, who require little sup-

port from others, who need only that their space be protected from oth-

ers’ intrusions.”112  Animals and other powerless groups can never be 

seen in this context. Animals especially “are not equal to humans; do-

mestic animals, in particular, are dependent for survival upon humans. 
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We therefore have a situation of unequals, and need to develop an ethic 

that recognizes this fact.”113  Modern anthropocentric adherents collec-

tively emphasize the importance of maintaining the natural order, but 

what this actually entails is maintaining power. “Treating the low well, 

raising up women and animals within their limits, shows how civilized 

and great humans and men are. The ranking of noblesse oblige, who and 

what matters, in whose eyes, who is great, civilized, and progressing 

could not be clearer or more self-referential.”114

 We can, and often have been, systematically misled by our own 

interests into thinking they are the demands of reason.115  An ideal and 

objective observer not of this world would point out that there exists no 

coherent rationale behind requiring anyone, be they rat, donkey or hu-

man, “to live a tedious and imprisoned life, and die an agonising death so 

that [certain] hominid[s] be spared the least discomfort[...] Because we 

are hominid we may prefer (egocentrically) that non-hominids pay the 

price of living, but how could we persuade any ideal observer[...] or dis-

interested jury, that our preferences have more weight than those of the 

dog?”116 It is the acceptance of real, existent animal perspectives that are 

opposed when concerns are raised against affording animals more dig-

nity and the denial of animals’ individuality. Those opposed demand that 

compassion be replaced by animosity towards Outsiders, a false mass 

term without specificity.117 This is a problematic approach to the world, 

and it does not recognize that conflicts of interest require compromise 

on equal terms between parties that are recognized and respected as in-

dividuals before the law.
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2.3 Humane slaughter

The remaining assumption that humans and the law embrace with refer-

ence to the animals used for food – also dependent on the inferiority 

claim –  is that while animals can suffer just as humans, they can be killed 

humanely. This is regarded as mitigating the inflicted harm. A person in 

favor of humane slaughter could be explained as someone who con-

demns animal cruelty and suffering, but does not object to animals being 

slaughtered in a humane fashion. The Humane Slaughter Association in 

the UK for example, explains that slaughter can be humane “if an animal 

is protected from avoidable excitement, pain or suffering. To achieve 

this, the animal must be effectively restrained and then stunned, render-

ing it insensible to pain, and finally bled rapidly and profusely to ensure 

death before recovery could occur. If a stunning method does not cause 

instantaneous insensibility, the stunning must be non-aversive (ie must 

not cause fear, pain or other unpleasant feelings) to the animal. Humane 

slaughter relies on multiple processes; hauliers, operators, stockmen, 

slaughtermen and equipment must work to their optimum, and in accor-

dance with legislation, in order to ensure high welfare throughout the 

slaughter chain.”118

 As far as I can tell, this is a fairly accepted usage of the term ‘hu-

mane slaughter.’ It implies that the human satisfaction of eating the ani-

mal trumps the animal’s interests in continued life. 

 Objectively speaking, once anyone is dead, their desires are no 

longer relevant. They have none. The reason we oppose the murder of 

human beings is not because every death causes the human to suffer, but 

because we recognize that human beings have an interest in continued 

existence and that death creates suffering in those whom are left to 

mourn. This could be described as the respect for human value.

 Killing an animal or a human in the blink of an eye does not cause 
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suffering to the individual. Regardless, these are not the considerations 

relevant for humans, and should arguably not be relevant for animals. 

Those opposed to this proposition are faced with some fundamental 

moral questions: what is the value of a life? Why is killing wrong? Why is 

killing an animal for enjoyment acceptable when killing a human being 

for enjoyment is reprehensible? 

 The perceived ‘place’ of animals in the social hierarchy is consid-

ered to be below human satisfactions. Therefore, the acceptable thresh-

old for violence is raised for animals to the point where killing is deemed 

morally acceptable by the domineering group. The animal species who 

most commonly contend for ‘humane slaughter’ – wholly discounting 

those that have been intensively farmed as their welfare is not certain – 

are social creatures with family, friends and enemies. They also exhibit 

refined empathic abilities and a will to live.119  Their lives are like human 

lives filled with social connections and personal emotions including what 

is frequently described as ‘self-consciousness.’120 Therefore, an arbitrary 

moral judgement is made pertaining what value that individual animal 

has when one kills him or her. 

 What one is left with is thus another value-based assertion: that 

humans may take from an individual what they desire, and discount es-

sential values and desires of that individual. This assertion has been di-

rectly translated into existing law and ‘humane slaughter’ is the current 

normative inclination in European legislation. 

 When it comes to legislative interpretation, a goal must be to 

promote decisions that are morally defensible as well as legally 

justifiable.121 The opposite must arguably also be considered; if a deci-

sion is legally justifiable, a morally defensible justification should also be 
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present. On this topic the legislator is silent and acts in accordance with 

the perceived natural hierarchy where animals are regarded as beneath 

human beings. However, killing an individual for enjoyment is not a 

‘humane’ way to treat him or her. But the current construct of society 

defuses the individual responsibility for this action by promulgating the 

perception of  a natural hierarchy.

 When an animal dies, she dies as an individual, “as a cow, not as 

beef; as a pig, not as pork. Each suffers his or her own death and this 

death matters a great deal to the one who is dying.”122  Carol J. Adams 

points out that the “most efficient way to ensure that humans do not 

care about the lives of animals is to transform nonhuman subjects into 

nonhuman objects[...] When humans turn a nonhuman into ‘meat,’ 

someone who has a very particular, situated life, a unique being, is con-

verted into something that has no individuality, no uniqueness, no 

specificity.”123 

 I therefore suggest that the term ‘humane slaughter’ is an oxymo-

ron. Much like ‘clean coal’ is an oxymoron. Slaughter is a violent act per-

petrated against an individual. This act is seen as abhorrent when applied 

to humans. It is contradictory to the term ‘humane’ which implies an al-

leviation of suffering or treatment that is considered to be kind. Killing 

an animal for enjoyment is not kind and it does not alleviate the animal 

from anything. There is a distinct perversion of values implicit in the 

term ‘humane slaughter,’ mainly because it is used to show purported 

consideration. 

 The Council Regulation on the protection of animals at the time 

of killing similarly contradicts itself by asserting that the protection of 

animals entails killing them.124  It prescribes compassion by giving “un-

weaned animals, lactating dairy animals, females having given birth dur-
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ing the journey [to slaughter] or animals delivered in containers”125 prior-

ity over other animals for the purpose of slaughter. Slaughter is however 

killing. There is no species distinction. By perpetuating the concept of 

slaughter we legitimize the concept and practice of killing individuals 

needlessly. Acts of violence that include animalizing language transforms 

individuals into inferior groups without individuality, and “since animals 

already exist in the linguistic no-man’s-land of lacking a recognizable in-

dividuality”126 their harm is not seen as real. If concern for animals is to 

have any meaning, then their lives must also have meaning. There is no 

humanity in killing an individual for pleasure, and it corrupts the mean-

ing of  compassion.
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Chapter Three: 
Legislative Action, 

Psychology and 
Societal Constructs

3.1 Contradictions in the 
normative morality

As has been discussed, the law is many times contradictory in nature and 

the perception of a natural or social hierarchy is enforced on various 

grounds. The moral logic that is used as a foundation for animal ‘protec-

tion’ laws is ambiguous. In summary, there are many moral assertions 
concerning animals that humans are not generally evaluating, but simply 

acting upon. 

 The null hypothesis of this paper; that humans are justified in us-

ing animals for food, relates to what humans perceive to be important 

for animals. This is reflected in the law. Therefore, in order to under-
stand why the law remains morally tenuous, one might reflect on the un-

derlying normative morality that has lead to the enactment of the laws. It 

might serve as a possible explanation for why the moral foundations of 

the laws concerning animals remain as nebulous as they do. 

 As an introductory remark, one can note that how far ones con-
cern for animals extends is often dependent on ones views concerning 

anthropocentrism. Perhaps the most widely known anthropocentric as-

sertion is from the account of creation in Genesis 1:26 of the Bible 

where God says: “Let us make man in our image, after our likeness: and 

let them have dominion over the fish of the sea, and over the fowl of 
the air, and over the cattle, and over all the earth, and over every creep-
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ing thing that creepeth upon the earth.”127

 Similar assertions are infused in the writings of Aristotle and 

Thomas Aquinas.128 In Politics for example, Aristotle writes: “Plants ex-

ist for the sake of animals, and brute beasts for the sake of man – do-

mestic animals for his use and food, wild ones for food and other acces-
sories of life, such as clothing and various tools. Since nature makes 

nothing purposeless or in vain, it is undeniably true that she has made all 

animals for the sake of  man.”129 

 Immanuel Kant described animals as “man’s instruments” and be-

lieved that “he who is cruel to animals becomes hard also in his dealings 
with men[...] so far as animals are concerned, we have no direct duties.” 

Animals exist “merely as a means to an end. That end is man.”130 Kant 

suggested that animals lack moral agency and that they are irrational. 

These characteristics were suggested to set them apart from humans, and 

that this was the reason for denying animals moral consideration as 
individuals.131

 Modern thinkers are less inclined to end the debate on moral con-

siderability for animals with such finality. Richard A. Posner for example, 

argues that humans have a deep intuition that puts human beings ‘be-

fore’ animals.132  Not because this is objectively true, but because we in-
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tuitively prefer our own species.133  He says that he does not claim that 

our preferring human beings to other animals is ‘justified’ in some ra-

tional sense, “only that it is a fact deeply rooted in our current thinking 

and feeling[...] Reason doesn’t enter.”134  Also, Posner feels that humans 

“should want to do more than merely avoid gratuitous cruelty to ani-
mals”135  and favors an approach founded on sentiment rather than 

philosophical idealism.136 

 This illustrates part of the current normative morality present in 

the EU. For example, we do not eat dogs or cats in Europe because of 

people’s general sentimental attachment to them. Also, the EU has 
banned the import of dog and cat fur from third countries.137 Dogs and 

cats may not be farmed for their fur or flesh and are protected by animal 

anti-cruelty laws in most Member States.138 Public opinion and affection 

for a certain species has thereby influenced the legislator. Other species, 

such as minks, foxes and chinchillas have not received this public en-
dorsement of  sentiment and are therefore not protected in the same way. 

 Furthermore, the animal industry plays a role in the conceptuali-

zation of the normative morality. The public perception of an animal 

determines how that animal will be regarded in law, and for the animal 

industry to be profitable, it is vital that consumers are not confronted 
with their natural empathic responses to animals as this could lead to a 

decrease in sales. To facilitate this, animals are kept largely out of sight139 

and a firm distinction between animal categories is maintained.

 The law and animal industries contextualize animals in a simple 

way; usually food, companions and wild. Problems arise when these pre-
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scribed categories collide, people then object on moral grounds. Why is 

this companion animal being used as an experimental animal? Why is 

this wild animal being kept in a zoo? Protests against these practices are 

not uncommon. Human empathy for animals is the main drive, but peo-

ple seldom reflect over why they believe animals should be approached 
by means of  prescribed categories to begin with. 

 It is plain to see that animals are individuals, not ‘food,’ ‘fur’ or 

any other mass term. By disregarding this, one need not entertain the 

empathic idea of treating animals in general, or individually, with respect. 

Humans as a collective however, are not always comfortable with this 
imposed compartmentalization, despite their adherence to it in practice. 

Cora Diamond has used poetry to illustrate this phenomenon, calling it 

“a piece of  vegetarian propaganda of  a very different sort:”140 

Dogs and cats and goats and cows,
Ducks and chickens, sheep and sows

Woven into tales for tots,
Pictured on their walls and pots.
Time for dinner! Come and eat
All your lovely, juicy meat[...]

Eat the flesh from “filthy hogs”
But never be unkind to dogs.
Grow up into double-think—

Kiss the hamster; skin the mink.
Never think of  slaughter, dear,

That’s why animals are here.
They only come on earth to die,

So eat your meat, and don’t ask why.
— Jane Legge, Learning to be a Dutiful Carnivore141
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The poem brings out an inconsistency, “or confusion mixed with 

hypocrisy[...]”142  It illustrates how moral inconsistencies can surface 

when compared to what children are taught about animals.143 Diamond 

observes that the poem does not ask the reader to feel in any particular 

way about animals. Rather, it takes a certain range of feelings for 

granted.144 She points out that it is addressed to people whose response 

to animals already includes a variety of different behaviors, “and taking 

that for granted it suggests that[...] features of our relationship to ani-

mals show confusion or hypocrisy.”145 

 The morality of laws can sometimes be explained by asking our-

selves how we would answer the questions of a child who would like to 

understand the meaning of legislation. For example, how would one ex-

plain to a child why some pigs are food and others are friends to Christo-

pher Robin. To a child, one might explain existing legislation by saying 

that Christopher Robin may kill and eat Piglet if he chooses because it 

benefits Christopher Robin, but that he must do it ‘humanely’ because 

humans care about Piglet’s suffering. A child might find it difficult to 

understand the value of such laws as they do not protect Piglet from dy-

ing, an animal that the child feels affection for. The laws are, it would 

seem, ‘unfair’ to Piglet.
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3.1.1 The imbalance of power and its relation to 
culture and the normative morality

The relationship humans have with animals seems to be predetermined 

by the culture a person is born into. Posner says that he is a ‘softy,’ a 

‘sentimentalist’ who is willing to base animal rights on empathy.146 Also, 

as mentioned, he writes that we should no doubt want to do more than 

merely avoid gratuitous cruelty to animals. This seems to be a fairly accu-

rate depiction of the feelings of the average empathic individual. But 

there is a fundamental contradiction here. It would seem, that the empa-

thy towards animals that Posner and most people advocate and the law 

facilitates, leads directly to the needless death of animals. Gratuitous 

cruelty means cruelty that is uncalled for. Posner says so himself: “gratui-

tous cruelty is bad—condemnation is built into the word ‘gratui-

tous’—and few of us are either so sadistic, or so indifferent to animal 

suffering, that we are unwilling to incur at least modest costs to prevent 

gratuitous cruelty to animals[...]” But he does not see killing animals 

needlessly as cruel. They have been removed from the empathic sphere 

by contextualizing them as ‘food’ and by setting them ‘below’ humans. In 

this realm, cruelty has a different meaning than for those placed in the 

upper regions of the hierarchy. This is a social construct, dependent on 

hierarchical thinking, a psychologically compartmentalized morality, and 

it would seem, suppressed emotion. If there were no conceptualized hi-

erarchy, then unnecessary killing would be considered cruel regardless of 

circumstance.

 For those in power to stipulate that certain powerless individuals 

should be treated well, while other powerless individuals should be 

treated with indifference, is morally and intellectually problematic. Which 

species an individual belongs to is irrelevant to this because either might 
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makes right or it does not.147  Posner states that morality, “which as a 

practical matter is simply a department of public opinion, changes un-

predictably; there are no unchanging facts to anchor it. Someday we may 

think animals as worthy of our solicitude as human beings, or even more 

worthy. But that will mean that we have a new morality[...]”148 

 This is most likely true, but the current normative morality is fun-

damentally contradicting both in terms of public opinion and legislation. 

On the one hand it teaches that animals are worthy of our moral con-

cern because they are dependent on us and suffer just as we do. This is 

an ethic based on recognized power. On the other hand it prescribes that 

our natural empathy towards animals should be suppressed, and that kill-

ing an individual below the illusory line of ‘human’ and in the illusory 

category of  ‘food’ is not cruelty at all. 
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3.2 Defusing individual responsibility

“To know and not to know[...] to use logic against logic, to repudiate morality 
while laying claim to it[...] to forget whatever it was necessary to forget, then to 

draw it back into memory again at the moment when it was needed, and then 

promptly to forget it again, and above all, to apply the same process to the 
process itself[...] consciously to induce unconsciousness, and then, once again, 

to become unconscious of  the act of  hypnosis you had just performed.” 
       - George Orwell, 1984149

3.2.1 The role of psychology and empathy

Most people consider themselves to be animal lovers, animal friendly, or 

at least not cruel, and they treat their companion animals accordingly. 

Also, most individuals strive to maintain “a positive self-concept that 

generally excludes violence toward what is considered to be ‘innocent 

beings.’”150 Despite this, humans often maintain that animals do not de-

serve the same moral consideration as humans.151 As has been explained, 

the concept of animals as food in legislation legitimizes killing innocent 

individuals because those who are labeled as food are not seen as being 

unjustifiably harmed. 

 Research in psychology suggests that the “cruel treatment of the 

‘other’ is often justified by assumptions that the out-group is inferior to 

the in- group; members of out-groups are viewed as lacking the valued 

qualities supposedly possessed by the in-group[...] In the case of non-

human animals, their marginalized status assigns them as animal oth-
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ers[...] Nonhuman animals have come to represent the antithesis of what 

it is to be ‘human:’ They are beasts, brutes, and inhuman creatures. They 

represent the irrational, instinctual, uncultured, uncivilized, living 

‘thing.’”152 There are related assumptions prevalent in scientific research 

concerning animals: “that nonhuman animals do not constitute an ex-

ploited out-group, and that it is therefore natural not to affectively re-

spond to their subjugation.”153  This kind of emotional distancing is by 

no means uncontroversial because “[p]rejudice, particularly unconscious 

prejudice, can cause a deep psychological rift within an individual, in 

which beliefs and actions are incongruous, emotions and attitudes are 

ambivalent or conflicting, and values become distorted and 

hypocritical.”154

 Psychological conflict occurs when ones behavior “encourages the 

simultaneous acceptance, support, and denial of beliefs and practices re-

garding other animals as well as dissociation from those attitudes and 

behaviors.”155  Such incongruence “might cause significant cognitive 

moral dissonance”156  and “require massive ego defenses and psychic 

numbing[...] for its continuance.”157 Melanie Joy uses the example of an 

individual’s reaction to eating something rather than someone.158  As is 

widely known by any person with a vegetarian persuasion, this kind of 

comment is often chastised for being unacceptable at the dinner table. 
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Eating someone is uncomfortable to think about – hence the euphe-

mism ‘thing’ is applied because one cannot harm a ‘thing,’ the opposite is 

true of  an individual.

 Humanistic psychologists consider empathy as integral to psycho-

logical health159 and also that one key to psychological wellness might be 

developing an increasing empathic potential; that is, choosing not to limit 

one’s sphere of empathy.160 This may also be true for the wellness of so-

ciety. Animal advocates try to point out that “just as a household may 

contain creatures of many species, each of whom evokes feelings of 

concern and affection (unless suppressed), so does Earth’s Household 

contain many creatures with whom we can often find mutually helpful 

symbioses, against whom we must sometimes struggle, whom we need 

not hate or despise.”161 The animal advocates try to humanize the world 

by dissolving the illusory barrier between Us and Them. The terminol-

ogy evokes emotion and compassion for the ‘kindred,’ and when one re-

jects this, one is re-erecting an illusory wall which suppresses empathy. 

 Patricia M. Hindley argued that animals are essential to teaching 

children to empathize,162 and that withholding empathy from nonhuman 

beings is sometimes considered a manifestation of psychopathology, as 

in conduct disorder and antisocial personality disorder.163  So given the 

importance of empathy in psychological health, the repercussions of 

what/whom we daily dissociate from and shut down our empathy to-
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ward is not irrelevant,164  especially as this dissociation is formalized by 

the law. Scott Plous pointed out that our empathic capacity depends on 

our ability to identify with an ‘other,’165  and nowhere is this in-group/

out-group mentality more prevalent than in humanity’s “arbitrarily hier-

archical relationship with other species.”166

3.2.2 Ideology’s relation to violence that is 
legitimized by institutional structures

The complex nature of the human psyche can cause an internal di-

lemma, but the empathic reaction to animal suffering does not readily 

dissuade people from the continued personal perpetuation of it. Stricter 

protectionism in legislation is often sought instead. The socially accepted 
‘natural’ order somehow alleviates the pressure. The thinking seems to 

be that since a prescribed handful of species below the human barrier 

are ‘meant’ to be food, we cannot escape their subjugation. But, simulta-

neously, their suffering pulls on us and awakens our compassion.

 Thomas G. Kelch has observed that humans often act through an 
agent when ‘dealing’ with the animals on their plate. “It seems that many 

humans do not even make their own choices about what they eat and 

buy; those choices are made by the global marketing machine that tells 

them what they want.”167  Agents “do the dirty work to animals[...] hide 

the pain, suffering and despair that is a result of that dirty work. But as 
any first-year law student knows, you cannot absolve yourself of respon-

sibility by hiring an agent to act on your behalf.”168 Examining the struc-
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ture of society may help to explain the propensity of the personal and 

legislative perpetuation of violence. As has been explained, the percep-

tion of a hierarchy legitimizes violence against individuals below the hi-

erarchical barrier. When speaking of this in terms of institutional struc-

tures, this could be said to constitute an ideology.
 An ideology is the systematic body of concepts with integrated 

assertions, theories and aims that constitute a sociopolitical program.169 

Unlike an involuntary state of being, an ideology is an actively chosen 

belief system. The EU ideology is dominant, meaning it denotes the val-

ues, beliefs etc. shared by the majority of the people in the EU, and 
frames how the majority of the population thinks about the nature of 

their society.170  It is also violent because violence against nonhuman 

animals is inextricably linked to it. Another component of the ideology 

is invisibility. An ideology is invisible if it is dominant and the belief sys-

tem on which it rests is so entrenched into everyday life that it cannot 
immediately be discerned from an involuntary state of  being.171 

 An example of an apparent, not invisible, ideology is veganism. A 

vegan must often explain the belief system of ‘veganism’ when sitting 

down at a dinner table where non-vegan food is being served. The vegan 

must also often explain the reasons for supporting non-violence towards 
animals. The ideology is apparent, not invisible and by no means domi-

nant. What may be failed to consider is that the use of animals by hu-

mans is also an ideology. The ideology is dominant, by its very nature 

violent, entrenched in society and legislation, and thus invisible. 

 The EU’s ideology conditions citizens not to question the ethical 
validity of using animals for human benefit. It also causes ethical invisi-

bility, or ‘moral distance’172  by cloaking/veiling the ideology’s inherent 

62

169 De!nition acquired on the Merriam-Webster Dictionary website: http://www.merriam
-webster.com/dictionary/ideology.
170 Abercrombie, N. and Turner, B.S., !e Dominant Ideology !esis, "e British Journal of 
Sociology (June 1978), from the abstract available on "e British Journal of Sociology 
website: http://www.jstor.org/discover/10.2307/589886?uid=3738984&uid=2&uid=4&sid
=21101523195957.
171 Joy, Melanie, Why We Love Dogs Eat Pigs and Wear Cows, Conari Press (2010), digital 
mobi format, ch. 2, Carnism, para. 6.
172 Kelch, T.G., Globalization and Animal Law, Comparative Law, International Law and 
International Trade, Kluwer Law International (2011), p. 298.

http://www.merriam-webster.com/dictionary/ideology
http://www.merriam-webster.com/dictionary/ideology
http://www.merriam-webster.com/dictionary/ideology
http://www.merriam-webster.com/dictionary/ideology
http://www.jstor.org/discover/10.2307/589886?uid=3738984&uid=2&uid=4&sid=21101523195957
http://www.jstor.org/discover/10.2307/589886?uid=3738984&uid=2&uid=4&sid=21101523195957
http://www.jstor.org/discover/10.2307/589886?uid=3738984&uid=2&uid=4&sid=21101523195957
http://www.jstor.org/discover/10.2307/589886?uid=3738984&uid=2&uid=4&sid=21101523195957


violence from the public. Journalists and researchers are routinely denied 

the right to fully disclose the details concerning the animals that humans 

consume and kill, often times for ‘confidentiality reasons.’173  Therefore, 

few people ever come in personal contact with the individuals they eat. 

The systematic cloaking of animals from the public is not accidental, 
consumers are not supposed to know. Kelch calls this the perceptual 

distance.174 It is caused by the fact that “typically people are not likely to 

observe what is done to animals to transform them to food[...]”175 The 

perceptual wall is protected by the law “to ensure that the conditions of 

factory-farmed animals[...] are not revealed to the public.”176  The law 
formalizes the perceptual distance between humans and animals177  and 

“it is not just a coincidence of how these industries have historically de-

veloped; it is something that has been consciously created and fostered 

by the political and economic interests behind animal use industries for 

the purpose of keeping people from knowing the often horrifying prac-
tices and conditions that are the trademark of these industries.”178  Hu-

mans are thereby emotionally and psychologically insulated to a large ex-

tent from their own animal use179 and it is easy for the average consumer 

to resist considering the moral issues connected to their own 

consumption.180 
 Europe is seen as having high, if not the highest animal welfare 

standards in the world. It is therefore a relatively effortless feat to ration-

alize that animals are treated well in farming and experimentation181 or to 

63

173 Wiberg, S., Slaughter – Not Only About Animals, An Interdisciplinary Study of Handling 
of Cattle at Slaughter, Swedish University of Agricultural Sciences, Department of Animal 
Environment and Health, Section of Animal Hygiene, "esis 5 (2012), p. 19.
174 Kelch, T.G., Globalization and Animal Law, Comparative Law, International Law and 
International Trade, Kluwer Law International (2011), p. 295.
175 Ibid., p. 294.
176 Ibid., p. 294.
177 Ibid., p. 295.
178 Ibid., p. 295.
179 Ibid., p. 297.
180 Ibid., p. 298.
181 Ibid., p. 298.



think that there are strict regulations that protect animals.182 Most often, 

when people are confronted with undercover videos or other insights 

into the lives and deaths of the animals humans use, some other moral 

imperative to justify their uses of animals is manufactured for the pur-

pose of  maintaining the image of  this as morally sound.183

 Related invisibility mechanisms can be observed by noting that 

most people do not know that they can do more for the environment by 

‘going vegan’ than by driving an ‘eco-friendly’ car,184 or that there exists a 

link between red meat consumption and an increased risk of total, car-

diovascular, and cancer mortality.185  The indicated connection between 
osteoporosis and protein consumption is also largely veiled,186 as well as 

the connections that have been observed between animal consumption 

and cancerous cell growth.187  Experimental antiangiogenic therapy is 

currently being researched as a possible way to starve the blood flow to 

tumors, i.e. cure cancer in some cases.188  Unsurprisingly, the dietary 
sources promoted for naturally occurring antiangiogenic substances are 
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not found in animals used in agriculture.189 The fact that vegetarians may 

live from three to six years longer than their meat eating counterparts 

and cost significantly less in medical treatment over the course of their 

lives190 is not the kind of information that progresses the EU’s economic 

interests, and is therefore not prescribed to the public, despite the EU 
objectives of both environmental sustainability and better public 

health.191  The Pew Commission created an extensive report which 

summed it up: factory farming poses “unacceptable risks to public 

health, the environment and the welfare of  animals.”192

 The EU’s ideology is as much for the people as it is of the people, 
but the situation makes it very difficult for consumers and institutions to 

identify – much less evaluate – the ideology’s merits. 

 To bring this theoretical perspective into practical focus we can 

remember the public discourse concerning dog fighting and the much 

publicized trial of Michael Vick who electrocuted, shot, slammed, hung, 
drowned and beat his own dogs to death.193  The ‘Bad Newz Kennel’ 

crew also devised a female ‘rape stand’ so that the dogs could breed 

without injuring each other.194 The cruelty was abhorrent, unimaginably 

harrowing and rightly admonished by the public. For these actions Vick 

spent eight months in prison. But why? The way humans treat the ani-
mals they eat is not so different, in fact, humans systematically slam, 
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shoot, beat, grind to death and electrocute the animals they eat on a daily 

basis. Dog fighting is, it would seem, not something praised in main-

stream culture – the use of animals as food is.195 Dogs are not seen as 

‘animals,’ they are companions; cows and others however, are perceived 

as ‘food’ and the violence against them is therefore deemed acceptable. 
Ignoring the structure of power in a society causes the practices that are 

prescribed by this structure through legislation and otherwise to become 

integrated into society as if  the practices were not actively chosen. 

 This can be related and compared to a social psychology experi-

ment that was conducted in August 1971 – the Stanford Prison Experi-
ment (SPE). It was conducted in order to observe how human behavior 

might be influenced by a situation. In the case of the SPE, the situation 

created was a simulated prison.196 It showed the frightening possibilities 

of human nature: “not only did the situation lead the participants to in-

ternalise the roles to which they were randomly assigned, but the partici-
pants took on the roles so completely that the ‘guards’ [previously de-

termined as psychologically healthy individuals] became cruel and sadis-

tic, and half the ‘prisoners’ suffered such severe distress that they had to 

be released from the study early. The prisoners who remained ‘became 

mindlessly obedient to the guards’ demands and seemed ‘zombie-like’ in 
their listless movements while yielding to the whims of the ever-

escalating guard power.”197

 This experiment illustrated the forceful influence that situations 

can have on the individual human psyche and on collective group ac-

tions. Philip Zimbardo, the director of the SPE calls this the ‘Lucifer Ef-
fect.’ It serves as an explanation for how ‘good’ people can turn ‘bad’ 

quite rapidly if  the situation permits it. 

 Zimbardo was called as an expert witness on behalf of Sergeant 

Ivan Frederick who received an eight-year sentence for his role in the 
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torture and abuse at the Abu Ghraib prison.198  Zimbardo chastised the 

officials whose policies and thoughtlessness had led to the sickening 

events by explaining that there exists a recipe for ‘evil,’ and that the offi-

cials had provided it.199  “All one needs to do is create an imbalance of 

power relations, sprinkle in some[...] anonymity (deindividuation), allow 
prisoners to be increasingly stripped of their dignity (dehumanisation), 

add a dash of boredom[...] severe stress[...] and offer little in the way of 

oversight and clear guidelines about protecting prisoners from abuse[...] 

Top off the situation by failing to give [the power figure] opportunities 

for time away from the environment so that they may reconnect with re-
ality and their own pasts and futures. Allow all of these factors to fester 

in a literally fetid environment (Abu Ghraib and the SPE both had insuf-

ficient bathroom facilities, so the stench of human waste permeated the 

grounds) and the recipe for evil is complete[...]”200 

 A comparison of the events in the Abu Ghraib prison and those 
which occur on a daily basis towards animals is not exact. The difference 

is situational: Abu Ghraib was isolated, while justifications for the human 

subjugation of animals have been present for centuries. The power of 

systematic structures can however create ‘evil’ situations, and relates to 

the “deeper sources of power that inhere in the political, economic, re-
ligious, historic, and cultural matrix that defines situations and gives them 

legitimate or illegitimate existence.”201 While not everyone will agree with 

the analogy for various reasons, an assessment of this state of affairs and 

its indicated links to legislation might be in order. It would seem, that the 

legislation that is meant to protect animals from harm facilitates the sup-
pression of empathy humans might otherwise feel for animals in general, 

in order to legitimize less animal protection. For these practices to be as-

sessed, they must be brought to light, and the legislator and those scruti-

nizing the justice system could “recognize the extent and limits of per-
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sonal power, situational power, and systemic power”202  when examining 

the moral basis for moral assertions in law.

 The EU enforces an ideology that is built on a belief system of 

anthropocentrism – a social construct which perpetuates cruelty and vio-

lence towards animals that are in our care despite our purported com-
passion for them. The concepts and practices of ‘acceptable’ violence 

are identical to those that still infect societies where any ‘natural’ order 

mitigates violence towards those below the imagined barrier. Brian Luke 

points out that the “substantial power of institutionalized animal exploi-

tation sustains ignorance, promotes fear, rewards cruelty, and punishes 
kindness.”203 Political and legal analysis is thus essential in formulating an 

effective and appropriate ethical response. “But the motivation for that 

response remains the primary experience of sympathy.”204 As long as the 

suppression of this feeling is formalized in law, then an appropriate ethi-

cal response will be unequivocally opposed by those who believe, per-
haps without knowing it, that hierarchical thinking has merits.

 There exist many illusory walls in society, we are conditioned to 

acknowledge a concept of an Us and a Them. But when the law pre-

scribes that a powerless group is meant to be dominated, it legitimizes 

domination of other powerless groups. Intellectually connecting violence 
against animals to violence against humans is paramount. Concepts and 

terminology pertaining to inferiority cannot legitimize unnecessary vio-

lence if  ‘inferiority’ is removed from the legislative realm.

 Orwell’s conceptualization of ‘doublethink’ was insightful on 

many levels. It explains with eloquence how the powerful in any given 
society can legitimize violence and oppression, and how this can be fa-

cilitated by the law. This is done by promulgating a false account of real-

ity to the public, and the public then does what it is told even though 

moral intuition points in the opposite direction. Orwell said that this is 
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the power of holding two contradictory beliefs in one’s mind simultane-

ously, and accepting both of them.205  It entails telling deliberate lies 

“while genuinely believing in them” and “to forget any fact that has be-

come inconvenient, and then, when it becomes necessary again, to draw 

it back from oblivion for just as long as it is needed, to deny the exis-
tence of objective reality and all the while to take account of the reality 

which one denies[...]”206 Orwell relayed that all this is indispensably nec-

essary, and I suggest that it partly explains how the laws concerning ani-

mals  can remain as questionable as they do. Without legislatively en-

forced ‘doublethink,’ I believe a stronger opposition to the human use of 
animals would arise. But this requires that humans recognize animals as 

individuals, and the current ‘doublethink’ does not permit this.  “Even in 

using the word doublethink it is necessary to exercise doublethink. For 

by using the word one admits that one is tampering with reality; by a 

fresh act of doublethink one erases this knowledge; and so on indefi-
nitely, with the lie always one leap ahead of  the truth.”207
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Chapter Four: 
Moving Away from 

Hierarchical 
Thinking

“And ye shall know the truth, and the truth shall make you free.”

              - John, 8:32208

4.1 A fundamental shift 
from unjust laws

EU laws concerning animals seem to lack a substantive moral basis. Ac-

ceptable violence is determined in relation to the perceived status of the 

individual animal, and this involves values, judgements and ethical deci-

sions about how inferiors ought to be treated, but the concept of inferi-

ority as such is decisively ignored by the legislator. This fosters a situa-

tion that permits an unsubstantive discourse concerning animals, and fa-

cilitates the legitimized violence against a powerless group. This is the 

definition of a fundamentally unjust framework of laws. As mentioned 

in the introduction, if humans are justified in using animals for food, 

then an acceptable moral basis for this assertion should be present. As 

there does not seem to be a moral basis for this, then the laws pertaining 

to animals should be discussed in order to facilitate a legislative shift.

 This is not a popular observation. In fact, the consumption and 
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use of animals is increasing209  and the amounts of money the animal 

industry generates makes it difficult to believe that drastic change could 

occur without a universal and fundamental ethical shift in perception. 

Globalization of the world economy “and the increased concentration of 

economic and media power in fewer and fewer entities”210 does not bode 

well for the animals. Kelch observed that the “political and ethical 

agenda is largely written by these large economic interests and dissemi-

nating the truth about these industries is likely to become ever more dif-

ficult if recent historical trends continue.”211 Despite this, progress is not 

impossible. The European legislation on the protection of animals, albeit 

none too ambitious, has come about despite globalization and the con-

centration of  economic power.212

 Jerry Anderson has compared the animal activist movement with 

the historical fight against child labor. He concluded that “it is possible 

to achieve protection for powerless groups, even when such protection is 

detrimental to society’s economic self-interest.”213  The process is how-

ever slow going and requires multiple elements. Anderson observed that 

the “history of child labor reform indicates that protection for powerless 

groups occurs only when sufficient societal pressure arises to overcome 

entrenched economic interests. Change occurs through a complex mix-

ture of ingredients, the most important of which is the development of 

a new ethical imperative.”214  Many disciplines are thus required to work 

in unison to affect social change, and therein lies discussing practical ob-

stacles openly.
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Physical obstacles

The animals that people eat in the EU far outnumber its citizens. The 

enormity of dismantling such an operation would require compromise. 

If the animals alive today were afforded immediate personal dignity, 

physical and economic chaos would ensue. The people needed to tend to 

the animals are just not available. Further, many may not be interested in 

becoming wards to perhaps hundreds of domesticated animals and be 

burdened with the related costs.

Economic obstacles

The animal industry is profitable and employs thousands, if not millions 

of people. The fear of putting people out of business is justified as 

growing plants does not require the same complex machinery or amount 

of people that farming animals does. Cupp writes that the “erosion of 

economic rights could create the most immediate and widespread socie-

tal disruption[...] If, for example, killing all animals capable of suffering 

for food, clothing, research, or other human use were held suddenly to 

violate the animals’ rights, our current economy would, of course, 

collapse.”215

 The cynics must however appreciate the progress that animal pro-

tection groups have made thus far, and the “more pervasive uses of 

animals in agriculture and experimentation, both uses of animals that are 

extremely lucrative”216 could be forced to bow to public pressure, that is, 

if such a pressure were allowed to arise and wasn’t systematically op-

pressed by the legislator.
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Political obstacles

The EU is a worldwide trading partner and must work to harmonize 

Community concerns with third country contractual responsibilities and 

promote reciprocity.217  Banning the import of animal products would 

cause a serious political problem.

Legal obstacles

EU law currently maintains that animals are sentient beings with individ-

ual welfare requirements and simultaneously supports the idea that ani-

mals are not individuals, but rather agricultural products. The exclusion 

of ethical considerations will eventually have to be reviewed by the 

Community, and other legal obstacles are sure to arise as a result. Also, 

the legal acceptance of unabated killing suggests that “weighing the in-

terests of humans, who already have rights guaranteed[...] against the in-

terests of non-rightholding animals”218 will be perpetually influenced by 

the entrenched imbalance of power, until this imbalance is expressly rec-

ognized in legislation. 

Psychological obstacles

Animals are construed as an out-group and seen as different than human 

beings. Catherine A. MacKinnon explains how both women and animals 

have been and are often seen as needing to be subdued and controlled.219 

“Both are imagined as dangerously powerful so must be kept powerless; 

if not locked up and kept down and in place, and killed when they step 

out, they will take over, overrun civilization, make chaos, end the known 
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world.”220  Women and animals “can be subjected to similar treatment, 

often by the same people in the same course of conduct, including tor-

ture, battering, terrorizing, taunting, humiliation, and killing. Nowhere 

are the powerless as powerful as in the imaginations of those with real, 

not imaginary, power.”221

 This view of animals, women and other powerless groups (in 

some parts of the world) is so entrenched in human culture that pro-

gress for powerless groups seems to be dependent on its discontinua-

tion. As long as powerless groups are seen as beasts, inhuman things or 

inferior, people will continue to feel personally justified in subjugating 

those without power. A comprehensive societal shift in moral perception 

is required, and the personal ‘stake’ most people have in the consump-

tion of  animals will have to be assessed in a serious manner.

Moral obstacles

To welcome animals into the human moral community is to reject an-

thropocentrism. This suggestion is unthinkable for many as it requires 

shifting humans from the top of a power structure into a circle of moral 

inclusion. The moral obstacle is in essence a resistance to relinquishment 

of power. The morally appropriate and most compassionate thing to do 

is to recognize that we should accommodate each other as opposed to 

just ourselves. The species barrier is the modern proprietor of the con-

cept of inferiority, and to reject this concept, both intellectually and ter-

minologically, means rejecting our current way of  life.
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4.2 Recognizing animals as a 

powerless group

“No man is an Iland, intire of it selfe; every man is a peece of the Continent, a 
part of the maine; if a Clod bee washed away by the Sea, Europe is the lesse, 

as well as if a Promontorie were, as well as if a Mannor of thy friends or of 
thine owne were; any mans death diminishes me, because I am involved in 

Mankinde; And therefore never send to know for whom the bell tolls; It tolls 

for thee.” 

                - John Donne, Devotions upon Emergent Occasions222

The EU prescribes a number of justifications for why humans may, need 

and are morally entitled to continue using animals for human benefit. 

The foundations for these justifications are transparent. We don’t want to 

change, and we then find ways of relating to animals, be they secular, ju-

dicial, historical or metaphysical, in order to resist this change. 

 This is not the way humans relate to each other. There is no way 

to calculate the value of a human life, but we have come to a mutual un-

derstanding that affords dignity to our fellow human creatures because 

without this solidarity – society would fail. We recognize that to work as 

a whole, we must support the individual. It does not take much to realize 

that this is the way in which the world – indeed the universe – works. 

Humans have a few moments of existence in which to embark on their 

lives, and the circumstance is no different for any other creature, how-

ever they may envision their own existence. 

 MacKinnon asks why, fundamentally, just existing, being alive, is 

not enough.223 It would seem, that humans do not need to have their ex-

istence validated from any external source. To state that this should not 
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also be the case for animals raises ethical concerns. Animals’ value could 

be something humans have no right to define, let alone pass judgement 

on. Perhaps their own desires should be the yardstick by which humans 

try to interact, and when interaction causes harm, perhaps humans 

should just leave them alone. The law resists this change and also resists 

taking anything away from those at the top of hierarchies.224  This has 

been the case throughout history. “It resists effectively addressing the 

inequality’s material bottom line.”225

 The concept of ‘animal’ is a social one, not dependent on physical 

capacities or recognizable interests, much the same as the concept of 

‘human’ is. It is clear that “we form the idea of this difference, create the 

concept of the difference, knowing perfectly well the overwhelmingly 

obvious similarities.”226 By perpetuating the capacity to suffer as the only 

meaningful feeling that humans must respect in other animals, humanity 

convinces itself that living is not meaningful to any other creature. It also 

demands of the human intellect to categorize individuals, and to believe 

that unjustified violence is not universally condemnable. The societal ac-

ceptance of hierarchies creates the illusion that acceptable violence is 

relative, and forces humans to pick a side in a prescribed dichotomous 

world that degrades outsiders despite our apparent compassion for them.

 Cora Diamond relates this prescribed perception of a hierarchy 

between humans and animals to Orwell’s description of his experience in 

the Spanish Civil War. He was “unable to shoot at a half-dressed man 

who was running along the top of the trench parapet, holding up his 

trousers with both hands as he ran.”227 Orwell wrote that he had come to 

shoot the ‘Fascists,’ “but a man who is holding up his trousers is not a 

‘Fascist,’ he is visibly a fellow-creature, similar to yourself, and you do 
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not feel like shooting at him.”228 

 Recognizing animal exploitation for what it is becomes easy when 

the social construct of a hierarchical reality is abandoned. “[W]hile a hi-

erarchy of people over animals is conceded, and a social hierarchy of 

men over women is often denied, the fact that the inequality is imposed 

by the dominant group tends to be denied in both cases.”229 The law fa-

cilitates the perception of a hierarchy of people over animals, and people 

then do not see this as imposed by humans “because it is seen as due to 

animals’ innate inferiority by nature.”230 The nature of the subjugation of 

women is identical. “In the case of men over women, it is either said that 

there is no inequality there, because the sexes are different, or the ine-

quality is conceded but is said to be justified by the sex difference, that is, 

women’s innate inferiority by nature.”231

 The entrenched ideology of the EU illustrates how “socially or-

ganized power, combined with justifications of why one group, because 

of its natural superiority, should have what is, in substance, power, do-

minion, and sovereignty over the other.”232  The denial of this socially 

constructed hierarchy is supported by a profusion of wordy legislation, 

usually of obscure content, about the protection of ‘sentient beings,’ in-

cluding what has been termed ‘humane treatment.’233 

 What makes an animal morally considerable has been the debate 

amongst human beings since women were afforded their autonomous 

dignity. “Can they think? Are they individuals? Are they capable of 

autonomous action? Are they inviolable? Do they have dignity? Are they 
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made in the image of God?”234  But men know that they are men 

“meaning human, it would seem, to the degree that their answer to these 

questions is yes for them and no for animals and women.”235 This seems 

to be an unsound argument which allows us to continue moving away 

from a society in which animals and other powerless groups can be liber-
ated from tyranny.236

 The bottom line is that humans enjoy eating animals. “This is 

what humans want from animals and largely why and how they are most 

harmed[...] We justify it as necessary, but it is not[...] The question is[...] 

what they want from us, if anything other than to be let alone, and what 
it will take to learn the answer. Instead of asking this question, people 

tend to remain fixated on what we want from them, to project human 

projects onto animals, to look for and find or not find ourselves in 

them.”237 

 However, animals are a powerless group in society. The morality 
of the law seems to be dependent on the open recognition of this fact. 

Otherwise the law will continue to persuade the human intellect to be-

lieve that welfare entails dying, and that preying on the weak is a natural 

and healthy pastime. “Men as such never had to hurt or to suffer to have 

their existence validated and their harms be seen as real. It is because 
they are seen as valid and real to begin with that their suffering registers 

and they have rights against its harm.”238  Animals will never be human, 

perhaps a handful of species might desire our company, but the rest 

most likely desire to be left in peace to live out their lives. To ask our-

selves why we think it essential to insist they may not, or why they are 
inferior, are questions that remain unanswered. 

78

234 Ibid., para. 9.
235 Ibid., para. 9.
236 Luke, B., Justice, Caring, and Animal Liberation, essay in Donovan, J. and Adams, C.J., 
eds, Beyond Animal Rights, A Feminist Caring Ethic for the Treatment of Animals, "e Con-
tinuum Publishing Company (1996), p. 100.
237 MacKinnon, C.A., Of Mice and Men, A Feminist Fragment on Animal Rights, essay in 
Sunstein, C.R. and Nussbaum, M.C., eds, Animal Rights, Current Debates and New Direc-
tions, Oxford University Press (2004), digital epub format, ch. 12, part II, para. 10.
238 Ibid., para. 12.



Conclusion

“There is only one argument for doing something; the rest are arguments for 
doing nothing.”  

                  - Francis Macdonald Cornford, Microcosmographia Academia239

A decision was reached late in the night of July 7th 2012 at the Francis 

Crick Memorial Conference240 “humans are not the only conscious be-

ings in the universe.”241  Now scientifically accepted, animals have been 

introduced into the realm of Being. However, since we humans are cur-

rently in some disagreement as to what ethical obligations consciousness 

in other beings might entail, we are at another stale-mate. 

 As with the inception of sentience and the recognition of animals’ 

ability to suffer in Article 13 TFEU, a new ethical terra incognita appears 

on the map of moral reflection. Is consciousness the new basis for de-

termining the treatment of other beings? This is most likely not the case. 

The foundation on which we currently base our moral considerations is 

that animals are separate, different, and less important than human be-

ings. 

 This perception has been discussed in this paper, as well as the 

contradictory nature of existing EU laws and policies concerning ani-

mals. The goal has been to examine the concepts of violence and ani-

mals and how these concepts are formalized in law, particularly violence 

towards animals. The focus has been to relate the treatment of animals to 

human behavior, drawing attention to actions that humans can control 

and relating them to the violence that is legitimized by institutional struc-

tures. In other words, it has been an examination of possible correlations 
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between violence towards animals, the perception of a natural hierarchy, 

and the concepts of ‘violence’ and ‘animal,’ and if they indicate that the 

laws concerning animals are fundamentally unjust.

 The observations and findings lead me to believe that there exist 

axiomatic problems pertaining to the normative morality which facili-

tates the enactment of the laws concerning animals. It would seem, that 

the normative morality on which the law is based gives people the im-

pression that they are entitled to use a powerless group in a way that 

would be considered reprehensible if they were not considered ‘animals,’ 

i.e. subhuman, of  lesser value.

 The EU contends that this is justified, without supplying an ac-

ceptable basis for this assertion. It simply assumes what it has to prove. 

This means that the findings of this paper would indicate that the null 

hypothesis – that humans are justified in using animals for food – can be 

rejected. 

 Any institutional practice that legitimizes violence against power-

less groups without providing an acceptable moral justification for this 

should be regarded with skepticism, as this creates an atmosphere of dif-

fused individual responsibility in society. And the moral assertion – that 

unjustified violence is unacceptable and should not be facilitated by the 

law – still holds true for most people. As noted in the introduction, an 

unjust law is not a law at all, and laws that take away innocent individuals’ 

freedom and causes unnecessary harm must be considered unjust. To 

deny that animals are individuals does not negate this fact.

 The socially constructed normative standards of society legiti-

mizes violence towards animals by raising the threshold for ‘acceptable’ 

violence to include killing. Examples of this perception of a hierarchy 

and its relation to violence against powerless groups can be seen in vio-

lence against women, violence against ethnic groups and violence against 

minorities. If the perception of a hierarchy were not present, i.e. men 

over women, people over animals, one ideology over another, then un-

justified violence would arguably be seen as universally condemnable. 
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 Ethnic groups and minorities have been particularly subjected to 

this line of thinking throughout history. When the Nazis legitimized 

their violence against the Jews, they raised the threshold for acceptable 

violence to include killing ‘inferior’ people. The Jews were perceived as 

subhuman, lower than non-Jews which diffused individual responsibility 

during the Holocaust.

 The lower down a being is perceived to be in any hierarchy, the 

higher the threshold for acceptable violence becomes. The perception of 

a hierarchy thus legitimizes violence.

 The law is a hand that preaches, dissuades, enforces and prescribes 

what is right and wrong, and the Commission states that the treatment 

of animals relates to ethics and is part of the Union’s values.242 However, 

these values prescribe the ethical acceptability of systematic violence, 

and the natural morality of inconsistency. These social constructs of 

separation and inferiority are living examples Lord Acton’s famous apo-

thegm, that: “Power tends to corrupt, and absolute power corrupts 

absolutely.”243

 It has been said that the animal abolition movement has a sad 

poverty of imagination in their approach to animal protection, saying it 

can “think of it only on the model of the civil rights movement.”244 

Posner has asserted that it reflects the blinkered approach of the tradi-

tional lawyer “afraid to acknowledge novelty and therefore unable to 

think clearly about the reasons pro or con for a departure from the legal 

status quo.”245  This accusation may have some merit. Animal advocates 
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have largely depended on human perceptions of hierarchical standards 

in order to convince other people of animals’ ‘humanness.’  But a new 

movement of legal reasoning is on the rise, and both animal activists and 

the opposition have been guilty of unimaginative approaches. For ani-

mals to be fully considered and recognized by humans, humans must 

abandon the dichotomous world view of superiors and inferiors and 

concede that democracy might include nonhumans, and that nonhumans 

are individuals just as people are. 

 We could be on the brink of a historical divide. Raymond Wacks is 

likely predicting the future when he states that a “fundamental shift in 

our social and economic systems and structures may be the only way in 

which to secure a sustainable future for our planet and its inhabitants”246 

and the EU legislator could consider this. Reforms in legal education are 

already taking place. Animal law has become a distinct field in the last 

decade in the US and has been driven mainly by student request.247 Swit-

zerland has launched a doctoral program to examine how human society 

deals with animals and how such treatment is reflected in the law.248 

Animal law is being taught in Spain and in France.249 A force is on the 

rise because the human-animal relationship needs to be rethought on a 

fundamental level. Imagining “the sanctity of all life and its flourishing 

offers a powerful means to this end.”250

 Systematic imprisonment of billions of animals for human en-

joyment is a poor expression of what it means to be a human. It belittles 

our capacity for compassion and empathy, and prescribes for humanity 
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an acceptable state of individual apathy and causes moral confusion. 

When the Committee on Agriculture and Rural Development of the 

European Parliament asserted that “adhering to the principle that ani-

mals are sentient beings is an expression of our humanity and a chal-

lenge to European civilisation and culture,”251  it was not only astutely 

observing the present, but possibly predicting the inception of a new 

morality on the horizon. Compassion and empathy are the way forward, 

and the concept of violence being relative to an individual’s imagined 

status could, if abandoned, lead to less violence towards humans as well 

as nonhumans. The concepts of violence and animals are intercon-

nected, and the practical implications of a new morality beyond the spe-

cies barrier should be discussed.
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