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Foreword 

The idea about writing this thesis was born in the fall of 2011 during one of the lectures 

on international arbitration at the University of Freiburg in southern Germany. I was 

always interested in procedural law and became increasingly curious about the 

interaction between arbitration and litigation. Frankly, I didn’t know a lot about 

arbitration and wanted to unfold the veil on this increasingly popular practice of conflict 

resolution. At this point of time the Brussels Regulation was still subject to revision and 

it was unclear which changes the legislators intended to introduce. My primary aim was 

to explore the different suggestions proposed before the European Parliament and 

Council and to discuss which one of these suggestions would be more favourable for 

resolving the conflict of jurisdiction between arbitrary tribunals and state courts in the 

EU. Back then the task appeared reasonable for the time limits of my thesis, since it 

seemed to primarily concern one Article in the Brussels Regulation. 

In the fall of 2012 I had a unique opportunity to do an internship at the litigation group 

of Noerr LLP, a full-service German law firm in Düsseldorf. The primary focus of my 

work was on civil litigation and commercial arbitration with an international 

connection. This gave me the experience and confidence to introduce a comparative 

German-Swedish perspective to my thesis. The idea was to investigate whether the goal 

of international decisional harmony set out by the Brussels Regulation and the NY 

Convention has been reached in the EU. The material and method I had in mind 

concentrated on sampling the national law of two of the Member States and comparing 

it with international rules on the same subject. During my internship at the embassy of 

Sweden in Berlin in the spring of 2013, I had the chance to become familiar with the 

interplay between Swedish and German procedural law, and the implication EU-

regulations have on the two separate legal systems. As my work continued, it became 

more and more obvious how intertwined the different legal instruments on national, 

community and international level are.  

During the course of my work the European Parliament and the Council adopted a new 

revised version of the Brussels Regulation, which made it even more exiting to 

speculate on the impacts the new piece of legislation will have on arbitrary proceedings 

in the EU. I did not aspire to produce an exhaustive analysis of the application of the 

NY Convention, Brussels Regulation and the national provision in Germany and 

Sweden. The primary goal of this thesis is rather to problematize the coexistence of 
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arbitration and civil litigation under the Brussels Regime in Europe. The secondary goal 

is to speculate on the impact the new Brussels Regulation will have on arbitration in 

Europe.  

I would like to thank my thesis mentor, Mattias Nilsson, for his patience, for his time 

and for insightful constructive criticism; my supervisor at Noerr LLP, Dr. Oliver Sieg, 

for letting me takes a sneak peek inside the world of civil litigation and commercial 

arbitration in Germany; my supervisor at the Swedish embassy in Berlin, Carin Herold-

Malgerud, for sharing her impressive working experience with me and for her 

comments on my work; and my former lecturer on international arbitration at the 

University of Freiburg, Dr. Nils Schmidt- Ahrendts, for providing me with material on 

German procedural law and arbitration. I would also like to thank all my proof-readers 

for their time and comments, and the University of Stockholm for granting me the 

opportunity to gather practical experience from internships while writing my thesis.   

Berlin, 23 May 2013 
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Abstract 

Key words: NY Convention, Brussels Regulation, torpedo actions, arbitrary award, 

arbitration agreement, civil litigation, recognition and enforcement 

The thesis presents a summary of the drafting process of the latest Brussels Regulation 

and a summary relevant case-law from the ECJ relating to the arbitration exception. The 

points of friction between international arbitration and civil litigation, primarily from 

the perspective of discrepancies in interpretation of NY Convention and the Brussels 

Regulation, are discussed.   

The second part of the thesis attempts to resolve four hypothetical situations where 

arbitration and civil litigation may conflict by means of sampling German and Swedish 

procedural law. Firstly, the availability of declaratory judgements on the scope and 

validity of the arbitration agreement are discussed. Secondly, Part II addresses the 

recognition and enforcement of foreign judgments in the EU and whether recognition 

can be denied due to the judgement’s irreconcilability with a declaratory judgement. 

Thirdly, international lis pendens between different courts of the Member States and 

state court and arbitrary proceedings is discussed.  Further, the issue of judgments 

rendered despite an existing arbitration agreement competing for recognition with an 

arbitrary award on the same merits is addressed.  

The conclusions drawn from this thesis highlight the differences in interpretation of the 

NY Convention and the Brussels Regulation between the Member States. It also points 

out that that the courts of the Member States look to the case law and the preparatory 

works of the NY Convention and the Brussels Regulation, when addressed with an issue 

of international character. These sources have been silent as to in what manner to 

address the conflict which may occur during recognition of irreconcilable arbitrary 

award and state judgment. The new adopted Brussels Regulation has not specifically 

addressed this problem other than in the explanatory preamble.  
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1. Introduction 

Arbitration has long been accepted and frequently used in the international community 

as a method of dispute resolution. Dr. Schmidt- Ahrendts, a lecturer at the University of 

Freiburg and a practicing German arbitrator, claims that up to 80% of all international 

contracts contain an arbitration clause. The acclaimed advantages of international 

arbitration before state court civil litigation are its inherent respect for party autonomy 

and the finality of the arbitrary tribunal’s decision on the merits of the dispute. In 

available conventions, case law and other legal documents there is a manifest political 

will for achievement of universal recognition of arbitrary awards. This ambition is 

largely motivated by a desire to stimulate international trade and commerce, and in 

some ways it has been successful. Providing an effective and predictable mechanism for 

cross-border dispute resolution has played an important role in establishing 

transcontinental business relations.  

Despite the overall consensus on the availability of international arbitration as an 

method for alternative dispute resolution, differences in procedural rules between 

countries and legal traditions add a degree of uncertainty to the final nature of an 

arbitrary award. Awards that have survived revision at the place of arbitration can 

sometimes be denied recognition in a third state due to the requirements put on the 

arbitrary award and arbitration agreement set out by the domestic law of the recognising 

state. The NY Convention
1
 and the UNICITRAL Model Law

 2
 help to avoid these 

situations by limiting the grounds upon which the award can be challenged.
3
 The editors 

of the latest edition to Kronke’s Global Commentary to the NY Convention regard  

“[t]he avoidance of such “split validity” or “limping awards” [as] one of the classic 

paradigms of private international law and international civil procedure, namely the 

achievement of internationaler Entscheidungseinklang (“international decisional 

harmony”)”
4
. However, the NY Convention doesn’t address the issue of jurisdiction in 

detail and the UNICITRAL Model Law is only applicable on voluntary basis through 

implementation- whole or in part- by interested states. 

                                                 
1
 United Nations Convention on the Recognition and Enforcement of Foreign Arbitral Awards, adopted 

by the United Nations Conference on International Commercial Arbitration on 10 June 1958, New York. 
2
 United Nations Commission on International Trade (UNCITRAL) Model Law on International 

Commercial Arbitration adopted by the United Nations Commission on International Trade Law on 21 

June 1985 with amendments as adopted in 2006. 
3
 UNICITRAL Commentary A/CN.9/62, p.73, para. 9. 

4
 Kronke’s Global  Commentary on the NY Convention, p.8. 
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A similar development towards cross-border decisional harmony can be observed in the 

growing procedural regulations of the EU, especially with regards to free movements of 

judgments and decisions rendered in state courts of the Member States. The Brussels 

Regulation
5
 and its predecessor the Brussels Convention

6
 were put in place as uniform 

rules on courts’ jurisdiction in the EU in order secure recognition and enforcement of 

judgments between the Member States. The Brussels Regulation starts with the 

objective of “judicial cooperation in civil matters which is necessary for the sound 

operation of the internal market”
7
. One of the essential postulates of the Regulation is 

equal treatment for all litigants throughout the EU. The Brussels Regulation is one of 

most central legislative acts in the area of international procedural law in the EU and 

one of the most important instruments in the creation of the European legal regime, 

making it a corner stone of cross-border litigation in Europe. It has been praised by the 

authors of Kronke’s Global Commentary on the NY Convention for “its [unique] 

approach of establishing a system of so-called `direct competence`”
8
 in allocating 

jurisdiction over specific disputes to courts of the Member States.  

Arbitration has been excluded from the scope of the Brussels Regulation (see Article 

1.2 (d)) due to the existence of agreements and conventions
9
 on the subject of free 

cross-border rotation of arbitrary awards, such as the NY Convention to which all of the 

EU Member States are signatories. The exception of arbitration from the Regulation has 

mainly been justified by the already existing at the time of the signing NY Convention. 

The justification of the exception is somewhat inaccurate as the Regulation deals with 

both jurisdiction and recognition of foreign judgments, whereas the NY Convention 

only slightly touches jurisdiction and is mainly concentrated on recognition and 

enforcement of foreign awards. The scope of the arbitration exception though remains 

unclear. This has spurred numerous debates and became the subject of several reports as 

well as one of the major points of the latest revision of the Brussels Regulation.  

The NY Convention and the Brussels Regulation are designed to facilitate a universal 

legal framework while preserving the sovereignty of the signatory states’ legal systems. 

                                                 
5
 The Council Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction and the recognition and 

enforcement of judgments in civil and commercial matters. 
6
 The Convention of 27 September 1968 on Jurisdiction and the Enforcement of Judgments in Civil and 

Commercial Matters. 
7
 Preamble, Brussels Regulation, para. 1. 

8
 Kronke’s Global  Commentary on the NY Convention, p .3. 

9
 e.g. The European Convention on International Commercial Arbitration 1961 (ECICA), Washington 

Convention on the Settlement of Investment Disputes Between States and Nationals of Other States.  
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The design of these documents is a result of many compromises between the legal 

systems and political goals of the signatory states. The final product has been 

satisfactory, but not self-explanatory. The signatory states belong to different legal 

traditions with varying interpretation of the NY Convention and the Brussels 

Regulation, which in some cases leads to a certain discrepancy in their application and 

interpretation.    

A number of scholars have claimed that international arbitration and European law have 

existed in parallel worlds without considerably interacting with each other.
10

 The latest 

case law from the ECJ
11

 has pointed out recognizable points of friction between the 

Brussels Regulation and international arbitration. As the European Parliament and the 

European Commission bring forward new pieces of Community legislation aimed 

towards harmonisation of procedural law within the union, it becomes more acute to 

examine and discuss the relationship between international arbitration and European 

law. 

In the beginning, one of the major inspirations behind this thesis was the delayed review 

of the Brussels Regulation, which has been interpreted as the lack of political will and 

consensus between the Member States to tackle the existing deficiencies within the 

Regulation. Compilation of the arguments presented bellow progressed alongside the 

work of the European Parliament. The thesis was completed before the new Brussels 

Regulation
12

 became applicable in the Member States; nevertheless it is important to 

bring to the reader’s attention that most of the analysis presented here is based on the 

Brussels Regulation of 22 December 2000. In order to assure the continuity between the 

old and the new Regulation, the official reports to the Brussels Convention and the 

Brussels Regulation will still be applicable to Brussels 2012. Therefore the arguments 

presented bellow will not become obsolete once Brussels 2012 comes into force in early 

2015.    

                                                 
10

 e.g. Bergmann, George, Navigating EU Law and the Law of International Arbitration, Arbitration 

International, Kluwer Law International, volume 28, issue 3, 2012, pp. 397-445. 
11

 European Court of Justice, hereafter ECJ. 
12

 Council regulation (EU) No 1215/2012 of the European Parliament and of the Council of 12 December 

2012 on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters, 

hereafter Brussels 2012. 
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1.1.  Aim, definition and disposition 

There are many angles from which the overlapping areas of international arbitration and 

European procedural law can be discussed. This thesis will attempt to define some 

points of collision between arbitration and the Brussels Regulation by examining 

doctrine, official reports, preparatory works and case law. The ambition is to limit the 

scope of examination strictly to European judgments and European arbitrary awards. 

Due to the writer’s academic history, the analysis mostly focuses on German and 

Swedish conditions, and the possibility or impossibility of resolving the issues 

presented bellow by means of national laws and regulations. The relevant changes in the 

newly drafted Brussels 2012 are discussed with a forecast on whether they will help 

clarify the overlaps and gaps between civil litigation and arbitration in the EU. 

The main questions examined are concerned with the interplay between court and 

arbitrary proceedings within the territory of the Member States. How does a judgment 

rendered despite an arbitration agreement affect the enforceability of the arbitrary 

award, and vice versa, how will enforceability of such a judgment be affected by the 

arbitrary award? Would arbitrary proceedings on the same merits as parallel state court 

proceedings constitute lis pendens on the court proceedings?  Will a pre-existing 

declaratory judgment on the validity of the arbitration agreement rendered in one of the 

Member States undermine the enforceability of the foreign judgments rendered despite 

an arbitration agreement?   

The legislative history of the Brussels Regulation and ECJ case law concerning 

arbitration, which was partially the reason for the latest revision of the Brussels 

Regulation, are of high relevance to this thesis. One of the major questions discussed 

during the course of the revision was the choice between expansion and deletion of the 

arbitration exception from the Brussels Regulation. It is therefore of great interest to 

present a short summary of the different events that led to the final draft of the new 

Brussels Regulation.  

The thesis is divided into two parts. The first part consists of a general background 

presenting the ECJ case law concerning arbitration and proposals for revision of the 

Brussels Regulation. A short summary of the legislative and judicial processes on the 

matter is useful in order to grasp this highly debated issue and issues related to it, 

discussed in the second part. The second part addresses the European de lege ferenda 
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with regards to the interplay between the Brussels Regulation, the NY Convention and 

domestic German and Swedish law regarding enforcement and recognition of 

judgments on the validity of the arbitration agreement, jurisdiction of the arbitrary 

tribunal, judgements on the merits covered by an arbitration agreement, and recognition 

and enforcement of arbitrary awards. Some final remarks on the influence of the old and 

new Brussels Regulations on arbitration in the EU as well as international decisional 

harmony are drawn in the conclusion (see Section 12). 

1.2.  Material and method 

The material used in this thesis derives from global, European and national legal 

spheres. Within the EU the hierarchy of rules with regard to international disputes sets 

priority to community law, followed by international treaties and national legislation. 

Where an international element is involved, the three legal sources complement each 

other. The Explanatory Reports to the Brussels Convention of 1968 – the Jenard 

Report
13

, the Schlosser Report
14

 and the Evrigenis/Karemeus Report
15

 – have been cited 

by the ECJ in numerous cases and constitute important interpretative aids for 

understanding the application of the Brussels Regulation.
16

 In the analysis of the 

national Swedish legislation the common legal method of interpretation through 

preparatory works, case law and doctrine was applied. In German law case law and 

doctrine have aided to analysis.   

The method used in order to establish the relationship between the three is problem-

oriented. The material has been interpreted according to the common goals and 

purposes that could be deducted from it. This paper does not aspire to distil a 

substantive summary of European, German and Swedish procedural law, but rather to 

                                                 
13

 Jenard, P., Report on the Convention on jurisdiction and the enforcement of judgments in civil and 

commercial matters signed at Brussels, 27 September 1968. OJ C 59/1, 5 March 1979, hereafter Jenard 

Report. 
14

 Schlosser, Peter, Report on the Convention on the Association of the Kingdom of Denmark, Ireland and 

the United Kingdom of Great Britain and Northern Ireland to the Convention on jurisdiction and the 

enforcement of judgments in civil and commercial matters and to the Protocol on its interpretation by the 

Court of Justice, signed at Luxembourg, 9 October 1978. OJ C 59/71, 5 March 1979, hereafter Schlosser 

Report. 
15

 Evrigenis, Demetrios I.& Kerameus, K.D. , Report  on the  accession  of the  Hellenic Republic  to  the 

Community Convention on jurisdiction  and  the  enforcement of judgments in civil and commercial 

matters, OJ 86/C 298/01, 24  November 1986, hereafter Evrigenis/Karameus Report. 
16

 Lookofsky, Joseph & Hertz, Ketilbjørn, Transnational Litigation and Commercial Arbitration: An 

Analysis of American, European and International Law, 3
rd

 Edition, DJØF Publishing, Copenhagen, 

2011, p. 32. 
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illustrate the existing problems within the interplay between the Brussels Regulation 

and arbitration by means of two legal systems of two Member States.  

Part I provides a descriptive recollection of the legislative history to Brussels I. Sections 

6-11 each examine a specific situation related to jurisdictional issues between 

arbitration and cross-border litigation, and through comparative legal analysis, 

investigate the possible interpretation of this situation under the Brussels regime 

according to German and Swedish law. In Section 12 a summary of the comparative 

analysis and the historical recollection of the developments within the Brussels regime 

are used to draw conclusions about the relationship between cross-border litigation and 

arbitration in the EU.    
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Part I: The Brussels Regime and arbitration 

2. Historical background of the Brussels Regime 

2.1.  The Brussels Convention 

The drafting of the Brussels Convention was based on Article 220 of the Rome Treaty
17

, 

which called on the Member States of the European Economic Community to 

collaborate with each other for the “simplification of formalities governing the 

reciprocal recognition and enforcement of judgments of courts or tribunals and of 

arbitration awards.”    

Arbitration was explicitly excluded from the scope of the application of the Convention 

by Article 1 (4). The wording of the Article 1, which has been preserved in Article 1 (2) 

(d) of the Brussels Regulation, stated: 

“1. This Convention [Regulation] shall apply in civil and commercial matters whatever the nature 

of the court or tribunal. […]  

2. The Convention [Regulation] shall not apply to: […]  

(d) arbitration” 

The committee of experts, set out to evaluate the text of the Convention, justified the 

exclusion as a measure to avoid curtailment with international conventions, such as the 

NY Convention. The NY Convention, drafted in 1958, had then been operational for ten 

years. In addition, with the preparation of a European Convention providing a uniform 

law on arbitration by the Council of Europe, which was thought to be accompanied by a 

Protocol to facilitate the recognition and enforcement of arbitral awards to an even 

greater extent than the New York Convention, the arbitration exception seemed 

reasonable and productive.
18

   

However, the European Convention on arbitration was never signed. The interpretation 

of the scope of the exception fell exclusively upon the ECJ (see Section 3). This 

                                                 
17

 Treaty establishing the European Economic Community of 25 March 1957. On 1 May 1999, upon entry 

into force the Treaty of Amsterdam, Article 220 became Article 293, and on 1 December 2009, upon 

entry of the Treaty of Lisbon, that Article was repealed.   
18

 Jenard Report, p. 13. 



Alissa Kuzmina 

19880726-0586 

 

14 

 

approach was also confirmed by a Protocol to the Brussels Convention in 1971,
19

 

according to which the uniform interpretation and application of the Convention by the 

ECJ is applicable in all Member States. 

2.2.  The Brussels Regulation 

The Brussels Regulation, which came into force in 2002, aims to provide mandatory 

forum rules for international disputes within the jurisdiction of the Member States. The 

Regulation is basically the Brussels Convention in a new guise.
20

 The case law and 

reports accompanying the Brussels Convention are valid for the interpretation of the 

Regulation.
21

  

The Brussels Regulation is only invoked where “an international element is involved”
22

, 

or in other words, when the subject matter of the dispute or the parties or both are not 

limited to the territory of one Member State. According to the principle, set out in 

Article 2, the domicile of the respondent, if it lies within the territory of one of the 

Member States, determines which court has jurisdiction over the dispute. Domicile is 

defined by national law of the court before which the dispute is brought. The Brussels 

Regulation also addresses parallel proceedings and recognition and enforcement of 

foreign judgments and. As stated above (see Section 2.1), the arbitration exception was 

preserved in its entirety during redrafting of the Brussels Convention into Brussels 

Regulation. The implications of keeping the exception are discussed in following 

Sections. 

The ECJ and the national courts have previously interpreted the Brussels Convention as 

an international treaty and community law.  It is to be interpreted according to the 

purposes stated in the Preamble, such as legal certainty, respect for the autonomy of the 

parties, mutual trust in the administration of justice, as well as minimizing concurrent 

proceedings and irreconcilable judgments. There is an argument that, in order to 

implement a comprehensive policy of a European Judicial Area, the Regulation must be 

interpreted as an instrument of the integration of procedural law.
23

 Some of the legal 

                                                 
19 Protocol of 3 June 1971 on the interpretation by the Court of Justice of the Convention of 27 September 

1968 on jurisdiction and the enforcement of judgments in civil and commercial matters.  
20

 Lokofsky, p. 32. 
21

 Preamble, Brussels Regulation, para. 19, see also European Commentaries on the Brussels Regulation, 

p.32. 
22

 Kronke’s Global  Commentary on the NY Convention, p.50. 
23

 Hess, Bukhard, Pfeiffer, Thomas & Schlosser, Peter, Report on the Application of Regulation Brussels I 

in the Member States, Study JLS/C4/2005/03, Munich, 2007, hereafter Heidelberg Report, p.27, para. 62. 
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terminology used in the Brussels Regulation is interpreted independently and 

autonomously by the ECJ
24

, giving it a status quo within the different legal regimes of 

the Member States. Other parts are left to the interpretation of the national courts of the 

Member States according to the domestic law. This method of interpretation does not 

aspire to alter the procedural rules of the Member States, which are often used to fill in 

the occasional blanks in the Brussels Regulation.
25

 The specifics of the Regulation with 

regard to arbitration and recognition and enforcement of foreign judgments are 

discussed in Part II. 

3. ECJ’s interpretation of the arbitration exception in Article 1 (2) 

(d) of the Brussels Regulation 

This section presents a summary of three important preliminary rulings, in which the 

ECJ interpreted the scope and application of the arbitration exception and the 

relationship between arbitrary and court proceedings within the territory of the Member 

States.  

3.1.  Marc Rich & Co. AG v Societá Italiana Impanti26 

In Marc Rich the main question referred to the ECJ was whether the Brussels 

Convention was applicable to a dispute on the appointment of an arbitrator, when the 

existence of the arbitration agreement has been contested by one of the parties. The ECJ 

made a distinction between the main and preliminary issue tried in the proceedings. 

Only the subject matter of the main claim, and not the objections raised to that claim, is 

decisive in whether the proceedings fall within the scope of the Convention or not. The 

ECJ specified that: 

“if, by virtue of its subject-matter, such as the appointment of an arbitrator, a dispute falls outside 

the scope of the Convention, the existence of a preliminary issue which the court must resolve in 

order to determine the dispute cannot, whatever that issue may be, justify application of the 

Convention.”
27

  

The Court came to the conclusion that the Convention did not “apply to court 

proceedings which are ancillary to arbitration proceedings, for example the appointment 

                                                 
24

 Bogdan, p. 133. 
25

 Bogdan, p. 134. 
26

 C-190/89, Marc Rich & Co. AG v. Societá Italiana Impanti [1991] ECR I-3855, hereafter Marc Rich. 
27

 Marc Rich, para. 26. 
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or dismissal of arbitrators”
28

. This interpretation, introducing the term “ancillary to 

arbitration proceedings”, did not bring much clarity to the scope of the exception, as it 

did not specify how to recognize such proceedings.  The doctrine developed in Marc 

Rich puts focus on the subject matter that lies at the centre of the dispute in order to 

define the applicability of the Convention.  

The ECJ in its reasoning to the case also made an important general remark, stating that 

“by excluding arbitration from the scope of the Convention, the Contracting Parties 

intended to exclude arbitration in its entirety, including proceedings brought before by 

national courts”
29

.  

3.2.  Van Uden Maritime BV v. Kommanditgesellschaft in Firma Deco 

Line30 

In Van Uden the ECJ reached a similar conclusion concerning the application of the 

Convention on procedural provisional measures. A Dutch claimant sought interim relief 

at a state court in the Netherlands against a German respondent, who argued that Dutch 

courts had no jurisdiction over him, despite a pre-existing arbitration clause with place 

of arbitration in the Netherlands.  

The core of the five questions referred by the Dutch Court of Appeal to the ECJ was on 

the effect a pre-existing arbitration agreement may have on establishing jurisdiction on 

the grounds of possibility for ruling over protective or provisional measures on the basis 

of Article 24 of the Brussels Convention. The ECJ responded that:  

“[w]here the parties have validly excluded the jurisdiction of the courts in a dispute arising under a 

contract and have referred that dispute to arbitration, there are no courts of any state that have 

jurisdiction as to the substance of the case. […] Provisional measures are not in principle ancillary 

to arbitration proceedings but are ordered in parallel to such proceedings and […] concern not 

arbitration as such but protection of a variety of rights. Their place in the scope of the Convention 

is thus determined not by their own nature, but by the nature of the rights they serve to protect.”
31

  

According to this logic, the Convention applied, where the intended interim measure 

concerns the performance of contractual obligations, and does not concern the 

application of the arbitration agreement.    

                                                 
28

 Marc Rich, para. 21. 
29

 Marc Rich, para. 18. 
30

 C-318/95, Van Uden Maritime BV v. Kommanditgesellschaft in Firma Deco Line [1998] REG 1998 s. 

I-7091, hereafter Van Uden. 
31

 Van Uden, paras. 19-34. 
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3.3. Allianz SpA, formerly Riunione Adriatica di Sicurtà SpA, 

Generali Assicurazioni Generali SpA, v. West Tankers Inc. 32 and 

its impact on the interpretation of the Brussels Regulation 

The latest and most controversial preliminary ruling, concerning the scope of the 

arbitration exclusion in the Brussels Regulation, rendered anti-suit injunctions 

incompatible with the Regulation even if in aid of the arbitration agreement. The West 

Tankers case brought up several issues, such as parallel proceedings, third party 

contractual relationship to the arbitration clause, the so-called “torpedo actions” and 

anti-suit injunctions. Anti-suit injunctions are procedural measures used in the UK and 

Ireland forcing foreign courts to stay proceedings on the merits covered by the arbitrary 

clause. “Torpedo action” is a gathering name for court proceedings initiated in order to 

pre-empt the jurisdiction of “any court other than the court first seized”, forcing the 

second court to stay proceedings until the jurisdiction of the first court is established 

(Art. 21 Brussels Regulation).   

The matter of dispute in West Tankers was whether or not a third party, i.e. the 

claimant’s insurance company, was bound by an arbitration agreement, with the place 

of arbitration in London, as it took over the claimant’s contractual obligations towards 

the respondent after a disputed collision between the claimant’s peer and the 

respondent’s ship. The third party brought a claim that can be interpreted as a “torpedo 

action” in the Italian court against the respondent. The substance of the Italian 

proceeding was the question of liability during the collision. Assessment of validity of 

the arbitration agreement was declared to have been a preliminary issue in order to 

establish the jurisdiction of the Italian court. The respondent, who had already 

constituted an arbitrary tribunal in London to resolve the dispute caused by the 

collision, sought an anti-suit injunction from an English court, referring to the existing 

arbitration clause, to stay the proceedings in the Italian court. The English proceedings 

were also declaratory as to the effect of the arbitration agreement. The English court 

referred the question to the ECJ. 

The ECJ found that the English proceedings fell outside of the scope of the Brussels 

Regulation as the subject matter at hand was the right to arbitrate. However, the Italian 

proceedings fell within the Regulation as the validity and effect of the arbitration 

                                                 
32

 C-185/07, Allianz SpA, formerly Riunione Adriatica di Sicurtà SpA, Generali Assicurazioni Generali 
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agreement was decided as a preliminary issue in order to establish the jurisdiction of the 

Italian court. Under the Brussels Regulation, courts in each Member State have the 

authority to decide over their own jurisdiction.
33

 An anti-suit injunction under this 

interpretation of the ECJ would be contrary to the purpose of the Regulation.
34

 The ECJ 

stated that the use of anti-suit injunctions would prohibit the judicial review of a 

disputed arbitration agreement and consequently deny access to fair trial.
35

 Therefore 

the dispute brought before the Italian court fell under the scope of the Brussels 

Regulation, and the English court could not grant anti-suit injunctions, as they would be 

contrary to the right of the Italian court to establish its own jurisdiction under the 

Regulation. 

As the result of ECJ’s ruling in West Tankers, no anti-suit injunction was issued, and 

both the Italian court proceedings and the London arbitrary proceedings continued. The 

Italian court ruled in favour of the insurers. The defendant, found to be under no 

liability to the insurers by the arbitrary tribunal, sought to enforce the arbitrary award in 

England. The Italian judgment on the substance of the proceedings is enforceable 

throughout the EU except England as it is irreconcilable with a prior decision of an 

English court (Article 34 (3) Brussels Regulation, see also Section 8.1).  The authors of 

European Commentaries on the Brussels Regulation present an argument, stating that 

the Italian judgment might compete with the arbitrary award in the enforcement 

proceeding in the Member States. Besides this conflict, there are also two contradictory 

decisions on the effect of the arbitration agreement.
36

 

The West Tankers judgment did not come as a surprise. It is in line with the earlier case 

law from the ECJ strictly banning a court in one Member State from reviewing the 

jurisdiction of a court in another Member State.
37

 The judgment was met with a lot of 

criticism, even though it mainly concerned legitimacy of a security measure used in two 

of the Member States, since it didn’t address the problem of “torpedo actions”. The 

decision in the eyes of the critics had watered down the arbitration exception by 
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 West Tankers, para. 29. 
34

 West Tankers, para. 30. 
35

 West Tankers, para. 31. 
36

 European Commentaries on the Brussels Regulation, p.50. 
37

 C-159/02, Gregory Paul Turner v. Felix Fareed Ismail Grovit, Harada Ltd and Changepoint SA.,REG 
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narrowing the scope of its application, and has been interpreted as a major set-back for 

arbitrary proceedings in Europe.
38

  

4. The reform of the Brussels Regulation 

In the years 2007-2012 the Brussels Regulation has been subjected revisions. The 

controversial judgment in West Tankers and the report on the application of the 

Regulation drafted in accordance with para. 28 of the Preamble to the Brussels 

Regulation have fused many debates during the revision process. Facing the different 

challenges presented in the reports, the European Parliament and Commission struggled 

between choosing from three different solutions. The first one would be to remove the 

arbitration exception allowing arbitration to fall under the scope of the Regulation. The 

second solution was the complete and entire exclusion of all proceedings having to do 

with any aspects of arbitration from the Regulation. The third solution was the middle 

way of keeping the arbitration exception and introducing a better functioning legal 

framework to direct the interplay between arbitration and the Regulation. The revision 

proposals in parts relevant to the arbitration exception are summarized below.  

4.1.  The Heidelberg Report 

In September 2007, on order of The European Commission, Peter Schlosser, Burkhard 

Hess and Thomas Pfeiffer put forward the Heidelberg Report. The purpose of the report 

was to present a review of the impact of implementation of the Brussels Regulation has 

had in the Member States since 2001. In the part dedicated to the arbitration exception, 

the Heidelberg Report recognized the problems relating to its existence. According to 

the report, one possible solution to the problems between arbitration and cross-border 

litigation would an entire deletion of the exception and granting full priority to the NY 

Convention. 

The second solution was to introduce a new Article 22 (6) to the Regulation, which 

would assign the courts of the seat of arbitration exclusive jurisdiction in ancillary to 

arbitration proceedings. Following the existing provisions in Article 32 of the 

                                                 
38
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Regulation, this decision would be final and could not be contested in the other Member 

States upon enforcement.
39

   

In order to avoid parallel proceedings, a new Article 27 (a) would oblige the court of a 

Member State to stay proceedings once the defendant contests its jurisdiction due to the 

fact that the court at the seat of arbitration is seized with declaratory relief, an action 

relating to the existence, the validity or scope of the arbitration agreement.   

The proposal to broaden the applicability of the Brussels Regulation to arbitration by 

assigning exclusive jurisdiction to the courts of the seat of arbitration in ancillary to 

arbitration proceedings has been met with criticism by many Member States. As cited in 

the Heidelberg Report, only five of the twenty-five national reports expressed the 

opinion, that an extension of the Regulation to arbitration might be desirable.
40

 Among 

the critics was the Arbitration Committee of the International Bar Association (IBA), 

which “had not identified any potential difficulties at the interface between the 

Regulation and commercial arbitration that would justify the deletion of the 

exception”
41

. The problem of “torpedo actions”, initiated in order to protract the 

arbitrary proceedings, was not addressed by the IBA Committee.  

4.2.  The Commission’s report and Green Paper42 

In April 2009, after the disclosure of the Advocate General’s opinion on West Tankers 

in September 2008, the European Commission adopted a Green Paper on the Review of 

the Regulation. The Green Paper praised the transition between the Brussels Convention 

and the Brussels Regulation, but acknowledged points of friction between international 

arbitration and the Regulation. The Commission stressed the crucial role arbitration 

plays as a dispute resolution method in international commerce and emphasized the 

importance of universal recognition and enforcement of arbitrary awards.
43

 Taking into 
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 Hess, Burkhars, Pfeiffer, Thomas & Schlosser, Peter, The findings and proposals of the Heidelberg 

Report- A reply to the ICC French Working Group, Transnational Dispute Management, volume 6, issue 

1, March 2009, p. 8. 
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 Heidelberg Report, p. 51. 
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 International Bar Association Arbitration Committee, Working Group on the Report from the 

Commission to the European Parliament, the Council and the European Economic and Social Committee 

(COM (2009) 174 final) and the Green Paper on the Review of the Council Regulation (EC) 44/2001 on 

Jurisdiction and the Recognition and Enforcement of Judgments in Civil and Commercial Matters, 
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 Green Paper on the Review of Council Regulation (EC) No 4/2001 on jurisdiction and the recognition 

and enforcement and enforcement of judgments in civil and commercial matters (COM (2009) 175 final), 
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consideration the general recognition and application of the NY Convention, the 

European Commission proposed a “partial” deletion of the arbitration exception in order 

to improve the interface between the Regulation and arbitration.
44

  The Green Paper was 

silent on the scope or implications of this “partial” deletion of the arbitration exception.  

4.3.  The European Parliament’s Resolution45 

In September 2010 a resolution of the European Parliament, based on the recasts of the 

Green Paper, proposed to entirely exclude arbitration from the scope of the Brussels 

Regulation. The Parliament noted that the NY Convention contains only minimum 

provisions regarding recognition and enforcement of foreign arbitrary awards, and that 

the Member States are free to legislate on this matter, if they deem it necessary. The 

Parliament further called attention to the lack of consensus among the Member States 

on the proposal for granting the court of the seat of arbitration exclusive jurisdiction 

over the validity of the arbitration agreement (see Section 4.1). It also noted the 

development of different security measures in aid of the arbitrary proceedings within 

the national procedural law of the Member States, e.g. anti-suit injunction, declaratory 

proceedings and the negative effect of the principle of competence-competence (see 

Section 7).  

In light of these findings, the European Parliament strongly opposed including 

arbitration into the scope of the Regulation. In fact the Parliament suggested that all 

proceedings in connection with arbitration should fall outside the scope of the 

Regulation, therefore expanding the scope of the exception previously narrowed by the 

interpretations of the ECJ.     

4.4.  The Commission’s proposal46  

Taking into account the critique received from the European Parliament, in December 

2010 the Commission proposed a revised proposal to the Brussels Regulation.  In the 

Proposal (Recast) of 14 Dec 2010 the Commission abandoned the Green Paper’s 

proposal of “partial” inclusion of arbitration under the scope of the Brussels Regulation. 
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The Commission didn’t fully accept the position of the Parliament on broadening the 

scope the arbitration exception. The suggested revision proposed to keep the arbitration 

exception in Article 1 (2) (d) and to introduce an improved legal framework for 

establishing jurisdiction in order to avoid parallel proceedings. 

The Commission’s revised proposal suggested introduction of a new Article 29 (4) on 

related action. The new Article 29 (4) would regulate the relationship between court 

proceedings and arbitrary proceedings within the territory of the Member States. 

According to the proposal, a court seized with a matter covered by an arbitration 

agreement, shall stay proceedings, if one of the parties objects the jurisdiction of the 

court with reference to an arbitration agreement, and commences arbitrary proceedings 

within the EU or court proceedings in one of the Member States. The provision 

becomes operative only if the court or the arbitrary tribunal, referred to by the party 

objecting jurisdiction, is seized with determination of the scope, validity or existence of 

the arbitration agreement. The European Commission also proposed to clarify, by aid of 

the new Article 33 (3), that “an arbitral tribunal is deemed to be seized when a party has 

nominated an arbitrator or when a party has requested the support of an institution, 

authority or a court for the tribunal's constitution”.  

This would not preclude the court of a Member State from declining jurisdiction 

according to mandatory provisions of the law of the place of arbitration (lex loci 

arbitri), or if the existence, validity and the scope of the arbitrary agreement have 

already been determined. 

4.5.  The European Parliament’s draft proposal47   

In June 2011 the European Parliament published its draft proposal to the new Brussels 

Regulation.  The proposal confirmed the Parliament’s earlier opinion that “all aspects of 

arbitration must be clearly and unambiguously excluded from the scope of the 

Regulation”
48

.  The new Article 1 (2) (d) would read as follows:  

“This regulation does not apply to […] (d) arbitration, including judicial procedures ruling on the 

validity or extent of arbitral competence as a principal issue or as an incidental or preliminary 

question;”  

                                                 
47
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The new Articles 29 (4) and 33 (3) proposed by the Commission were rejected by the 

Parliament.  

4.6.  The adopted draft of the new Brussels Regulation49 

On 12 December 2012 the European Parliament adopted a new version of the Brussels 

Regulation after a single reading. It will replace the current Regulation and will enter 

into force on 9 January 2015.  

After the lengthy revision process and many reports with a variety of suggestions 

produced on the subject, the European Parliament chose to keep the arbitration 

exception in Article 1 (2) (d) unchanged. The proposed changes, governing exclusive 

jurisdiction of the courts of the place of arbitration over the scope validity and existence 

of the arbitration agreement, were not introduced. The Parliament addressed the scope 

of the arbitration exception in para. 12 of the Preamble to Brussels 2012:  

“This Regulation should not apply to arbitration. Nothing in this Regulation should prevent the 

courts of a Member State, when seized of an action in a matter in respect of which the parties have 

entered into an arbitration agreement, from referring the parties to arbitration, from staying or 

dismissing the proceedings, or from examining whether the arbitration agreement is null and void, 

inoperative or incapable of being performed, in accordance with their national law.  

A ruling given by a court of a Member State as to whether or not an arbitration agreement is null 

and void, inoperative or incapable of being performed should not be subject to the rules of 

recognition and enforcement laid down in this Regulation, regardless of whether the court decided 

on this as a principal issue or as an incidental question.  

On the other hand, where a court of a Member State, exercising jurisdiction under this Regulation 

or under national law, has determined that an arbitration agreement is null and void, inoperative or 

incapable of being performed, this should not preclude that court's judgment on the substance of 

the matter from being recognized or, as the case may be, enforced in accordance with this 

Regulation. This should be without prejudice to the competence of the courts of the Member States 

to decide on the recognition and enforcement of arbitral awards in accordance with the Convention 

on the Recognition and Enforcement of Foreign Arbitral Awards, done at New York on 10 June 

1958 (‘the 1958 New York Convention’), which takes precedence over this Regulation.  

This Regulation should not apply to any action or ancillary proceedings relating to, in particular, 

the establishment of an arbitral tribunal, the powers of arbitrators, the conduct of an arbitration 

procedure or any other aspects of such a procedure, nor to any action or judgment concerning the 

annulment, review, appeal, recognition or enforcement of an arbitral award.” 
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The fourth paragraph of para. 12 in the preamble restates the principles established in 

prior ECJ case law by confirming the inapplicability of the Regulation to ancillary to 

arbitration proceedings, but does not present an exhaustive list of proceedings that 

would be ancillary. Further, para. 12 of the Preamble to Brussels 2012 confirms that 

seizure of one Member State’s court with a dispute, presumably covered by an 

arbitration agreement, does not preclude the court of another Member State from 

examining the validity of the arbitration agreement or referring parties to arbitration. 

One Member State court is not bound by another court’s decision on the validity of an 

arbitration agreement. Each court may examine the matter individually in the manner 

prescribed by its domestic law. Judgments on the existence, validity and scope of the 

arbitration agreement are not to be enforced or recognized under the Regulation, 

whereas recognition and enforcement of  judgments on the merits covered by an 

arbitration agreement, which was deemed invalid as a preliminary issue by a court of a 

Member State, fall within the scope of the new Brussels Regulation.  

Practically, this implies that there is still room for parallel arbitrary and court 

proceedings, i.e. “torpedo actions” (see Section 3.3), on the same subject matter. The 

court seized with proceedings commenced despite an existing arbitration agreement 

must rule on the validity and scope of the arbitrary clause to establish its own 

jurisdiction in order to move to rule on the merits. At the same time nothing hinders the 

courts at the seat of arbitration in another Member State to autonomously judge the 

validity of the arbitration agreement and to refer the parties to arbitration. Nothing in 

Brussels 2012 reverses the West Tankers ruling with respect of ban on anti-suit 

injunctions.  

Another relevant change in the Brussels Regulation is the complete abolishment of 

exequatur proceedings for enforcement of foreign judgments on the territory of the 

Member States. According to the new Article 39, “[a] judgment given in a Member 

State which is enforceable in that Member State shall be enforceable in the other 

Member States without any declaration of enforceability being required”. Further, para 

26 of the Preamble states that due to “the mutual trust in administration of justice in the 

Union […] a judgment given by the courts of a Member State should be treated as if it 

had been given in the Member State addressed”. Upon application of one of the parties, 

enforcement and recognition may be refused upon ground similar to the current ground 

for non-recognition in Articles 34-35 of the Brussels Regulation (see Section 8.1).  
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The third paragraph in para. 12 of the Preamble reaffirms the authority of the NY 

Convention regime for the recognition and enforcement of arbitrary awards and 

agreements. It signals the primacy of the NY Convention over the Brussels regime by 

stating that the courts of the Member States should “without prejudice” enforce and 

recognise arbitrary agreements and awards under the Convention, as it “takes 

precedence over the Regulation”. Article 73 (2) of Brussels 2012 confirms that the 

Regulation should not affect the application of the NY Convention. By enforcing the 

arbitration exclusion and recognising the primacy of the NY Convention, Brussels 2012 

reduces the potential overlap between the Brussels Regime and international arbitration 

by proposing a hierarchy of legal instrument. At the same time, para. 34 of the Preamble 

ensures the continuity between the Brussels Regulation and Brussels 2012 by 

reaffirming the applicability of the ECJ’s interpretations of the provisions in the 

Brussels Regulation and the Brussels Convention.  

The question of priority between arbitrary awards competing with Member State 

judgments on the same merits is left to the interpretation of the national courts. The 

same is valid for declaratory judgments on the validity of the arbitration agreement, 

which are explicitly excluded from the Regulation and will be recognised and enforced 

according to national law of recognising Member State. Brussels 2012 provides indirect 

guidance on how this conflict is to be resolved by granting the NY Convention 

precedence over the Regulation in the explanatory preamble, which would appear to 

signal to the courts in the Member States to give priority to the arbitrary award in case 

of a conflict. Whether such supremacy and legitimacy will be given to an explanatory 

recital in para. 12 of the Preamble remains to be seen.   
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Part II: A comparative examination of the interplay 

between the Brussels Regulation, the NY 

Convention and German and Swedish procedural 

law 
 

Part II presents the currently existing legal framework on recognition and enforcement 

of foreign arbitrary awards and foreign judgements, related to arbitration. The focus is 

put on the interplay between the Brussels Regulation, the NY Convention, Swedish and 

German law. Due to the fact that the interaction between the three legal spheres- the 

Brussels Regime, global legal framework of the NY Convention and domestic law of 

two Member States- is partially dependent on the interpretational and structural 

procedural specifics in each of them, a brief introduction to their key elements is needed 

for a vigorous comparative analysis. This is followed by application of Swedish and 

German procedural law in order to examine whether the gaps and overlaps in the 

interface between the Brussels Regulation and international arbitration can be 

compensated for by the national legal frameworks.  

5. Arbitration and the Brussels Regulation 

5.1.  The scope of the arbitration exception in the current Brussels 

Regulation  

As mentioned above, the Brussels Regulation does not apply to arbitration. From the 

case law and reports presented in Part I and from doctrine developed by legal scholars it 

has been deducted that the Brussels Regulation does not apply to:  

- ancillary to arbitration proceedings, whose main subject is arbitration
50

, such as 

appointment of arbitrators, setting the place of arbitration, extension of the time 

limits for rendering awards, court orders for security of costs and taking of 

evidence; 

- declaratory proceedings as to the validity and effect of the arbitration agreement; 

- the recognition and enforcement of arbitrary awards; 
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- judgments given by courts of the Member States which purport to annul, modify 

or otherwise enforce arbitral awards
51

;  

- distinguishing the jurisdiction of the courts and tribunals with respect of setting 

aside of the award or to the recognition of decisions given in such proceedings
52

.  

Decisions on interim measures for the purposes of providing provisional or protective 

measures concerning the performance of contractual obligations fall under the scope of 

the Regulation despite an arbitration clause in the contract. 
53

 The Regulation further 

applies in cases which otherwise fall within the scope of the Brussels Regulation, where 

arbitration has been raised as an incidental issue in proceedings.
54

 This rather narrow 

interpretation of the arbitration exception leads to the conclusion that all proceedings, 

unless arbitration is directly and primarily the subject of the dispute, fall within the 

scope of the Regulation. 

The less clear cases are proceedings where the arbitration agreement is used to 

challenge jurisdiction, proceedings for damages for breach of the arbitration agreement, 

proceedings as to awards on costs or security in arbitration, and proceedings to 

recognize or enforce judgments given in violation of the arbitration agreement (whether 

the validity of the arbitration agreement was decided in a judgment or not),
55

 as well as 

recognition and enforcement of judgments given on the merits after having excluded the 

arbitration agreement.
56

 The court of a Member State addressed with enforcement and 

recognition of a foreign judgment is not bound by the decision on the applicability of 

the Brussels Regulation made by the court of the origin of the judgment being 

recognised (see Section 8.1).
57

 There is room for the recognising court to overlook the 

jurisdiction established by the court of origin and deny recognition according to the 

Regulation, if the judgment falls outside the scope of its application. The 

Evrigenis/Karemeus Report notes that “the verification as an incidental question of an 

arbitration agreement which is cited by a litigant in order to contest the jurisdiction of 

the court before which he is being sued pursuant to the Convention, must be considered 
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as falling within its [the Brussels Regulation] scope”.
58

 The Advocate General in the 

opinion to Marc Rich criticised this view as “it meant that it is the Convention 

[Regulation] which confers on a court seized of a main action within the scope of the 

Convention’s [Regulation’s] jurisdiction to deal with an incidental issue falling outside 

the Convention [Regulation]”
59

. The ECJ’s ruling in West Tankers confirmed that 

proceedings, in which the defendant objects to the court’s jurisdiction on the merits in 

order to compel the plaintiff to arbitrate, fall within the scope of the Regulation.  

However, the Regulation does not apply to cases where the plaintiff invokes the 

arbitration agreement as the means for the state court to dismiss jurisdiction in order to 

compel the defendant to arbitrate.  

The changes introduced in Brussels 2012 (see Section 4.6) do not clarify the scope of 

the arbitration exception. Para. 12 of the Preamble to Brussels 2012 reinforces the 

examples of proceedings falling outside the scope of the Regulation according to the 

ECJ case law and the reports accompanying the Brussels Regulation, but does not 

provide an exhaustive list of ancillary to arbitration proceeding. Further, it leaves the 

question of supremacy between a foreign arbitrary award and a Member State judgment 

on the same matter to the interpretation of the court faced with recognition and 

enforcement. Para 12 of the Preamble in Brussels 2012 stresses the superiority of the 

NY Convention “as it takes precedence over the Regulation”, but at the same time para. 

26 declares on absolute recognition of Member State judgments across the EU as “a 

judgment given by the courts of a Member State should be treated as if it had been 

given in the Member State addressed”.  The conclusion to be drawn from the wording 

of Brussels 2012 is that in the future a court of a Member State, addressed with 

recognition and enforcement of a judgment rendered on the same merits as an arbitrary 

award, will base its decision on the balance between absolute mutual trust between the 

courts of the Member States and the provisions of the of the NY Convention.  

5.2. The interplay between the Brussels Regulation and the NY 

Convention 

Where the Brussels Regulation does not apply, the NY Convention finds application. 

Despite the existing hierarchy of legal sources with Community law preceding 

international conventions (see Section 1.2), the doctrine suggests that the scope of the 
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Regulation is to be defined by the provisions in the NY Convention. The fact that all EU 

Member States are parts to the NY Convention, which in practice makes it part of 

community law, is another argument supporting this statement.  Next to their 

commitments according to community law, the Member States must follow the 

provisions in the NY Convention. Taking into account the purpose of the arbitration 

exception, Magnus argues that if the matter comes within the scope of the NY 

Convention it falls outside the scope of the Regulation.
60

 The requirement of the NY 

Convention from the national courts to assess the existence, scope and validity of an 

arbitration agreement, place such matters outside the scope of the Regulation.   

5.3. On the scope and application of the NY Convention 

A short introduction to the provisions in the NY Convention is necessary before 

addressing the specific question of recognition and enforcement of foreign arbitrary 

awards and judgments in the EU. This section serves to acquaint the reader with the key 

articles of the NY Convention.  

The NY Convention is only applicable to recognition and enforcement of arbitrary 

awards of international character, i.e. when the action is sought outside of forum arbitri 

(Article I). If a national court is seized with a dispute on a matter covered by an 

arbitration agreement, the place of arbitration will decide whether the court will rule on 

the validity of the agreement according to the national legislation or the NY 

Convention. The NY Convention does not apply when one of the parties challenges an 

award at the seat of arbitration, these proceedings will be governed by the law of the 

country of primary jurisdiction. 
61

 

The NY Convention is considered to have a “pro-enforcement bias”
62

 and provides 

seven grounds for refusal of recognition or enforcement (Article V). The burden of 

proof for proving one of the seven grounds for denial of recognition and enforcement is 

set on the party resisting enforcement. The seven exhaustive grounds for refusal are 

recognized as the key feature of the NY Convention.
63

 Recognition of an award can be 

denied on following grounds:  

                                                 
60

 European Commentaries on the Brussels Regulation, p. 71. 
61

 Kronke’s Global Commentary on the NY Convention, p. 43. 
62

 Moss, Sam & Scherer Matthias, Resisting Enforcement of a Foreign Arbitral Award under the New 

York Convention, IPBA (Inter-Pacific Bar Association) Journal, No 51, 2008, p.17; Kronke’s Global 

Commentary on the NY Convention, p. 117. 
63

 ICCA Guide to the NYC, p. v. 



Alissa Kuzmina 

19880726-0586 

 

30 

 

- one of the parties was under some incapacity according to the law of the country 

where the award was rendered; 

- one of the parties was unable to present his case during the arbitrary 

proceedings; 

- the arbitrary tribunal exceeded its jurisdiction as prescribed by the arbitrary 

clause; 

- the composition of the arbitrary tribunal of the procedure governing arbitration 

was not according to the agreement of the parties or was against the law of the 

place of arbitration; 

- the award has not yet become binding or has been set aside or suspended under 

the law of the country where it was made; 

- the subject matter of the award is unarbitrable under the law of the country 

where enforcement is sought; 

- the recognition or enforcement of the award would be contrary to the public 

policy of the country of enforcement. 

Even though the NY Convention’s title only mentions recognition and enforcement of 

awards, Article II of the instrument also provides for recognition of arbitration 

agreements.
64

 The contracting states shall recognise an agreement to arbitrate which is 

concluded between parties in writing and refers to a defined legal relationship (Article II 

(1-2)). Provision of original or duly certified copy of the arbitration agreement is a 

formal requirement for enforcement and recognition of an award (Article IV NY 

Convention). When an applicant fails to meet this condition, the courts can refuse 

recognition and enforcement.  

The NY Convention finds application, when one of the parties objects to the court’s 

jurisdiction in state proceedings on the grounds of an existing arbitration agreement. 

The parties shall than be referred to arbitration, unless, according to Article II (3) of the 

NY Convention, the arbitration clause is found “null and void, inoperative and 

incapable of being performed”.  Article II (3) does not grant exclusive jurisdiction as to 

the validity and scope of the arbitration agreement to any national court and entails no 

lis pendens mechanism to prevent parallel proceedings. Courts of two or more signatory 

states may assume jurisdiction under Article II (3) to evaluate the validity of the 

arbitration agreement, delivering contradictory judgements in various contracting states. 
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The Convention is silent on at what stage of the proceedings the claim for the referral 

should be made. An answer to this question is to be deducted from the domestic 

arbitration law of the place of procedure.   

The Convention also finds application when a court outside the seat of arbitration is 

called upon to recognize and enforce the arbitrary award, and it must therefore examine 

the validity of an arbitration agreement. In this case the choice-of-law provisions in 

Article V (1) apply, stating that the award shall not be recognised if “the said agreement 

is not valid under the law to which the parties had subjected it to or, failing any 

indication thereon, under the law of the country where the award was made”.  

The text of the Convention does not specify when the arbitration clause is to be deemed 

“null and void, inoperative and incapable of being performed”, whether the courts are 

limited to a prima facie assessment of the validity of the agreement, or how the scope of 

its application should be interpreted when deciding on the jurisdiction of the arbitrary 

tribunal. These issues are left to the interpretation of the courts faced with recognition 

and enforcement according to the principles set out in Article 31 of the Vienna 

Convention on the Law of Treaties
65

, i.e. “in the light of its [the NY Convention’s] 

object and purpose”. In accordance with international law, courts should interpret the 

NY Convention in an autonomous manner and in favour of recognition and 

enforcement.
66

 Domestic rules of interpretation do not apply. 

The NY Convention provides the signatory parties with universal rules on jurisdiction 

and choice of law during court proceedings for enforcement and recognition of arbitrary 

awards. There is a general international consensus on uniform application of the NY 

Convention. Although the signatories are not bound by the case law of other states, the 

courts should take note of what other courts have decided on the subject matter before 

rendering their judgments.
67

  

6. General on German and Swedish procedural law 

This Section is entitled to acquaint the international reader with the differences in 

Swedish and German civil procedure and arbitration practice. Since this thesis was 
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composed in English, it is presumed that not all readers will be familiar with the 

practice of litigation and arbitration in the two countries. The information provided in 

this Section is necessary for the following in Sections 7-12 comparative analysis of the 

application of the NY Convention and the Brussels Regulation according to the national 

laws of the two countries. Both the Convention and the Regulation are to be interpreted 

in a uniform and independent manner, as they aspire to provide international decisional 

harmony in order to make international arbitration and cross-border litigation easier, 

cheaper, faster and more predictable. The following comparative analysis aspires to 

deduct whether these goals have been achieved. 

6.1.  Civil procedure 

The German and Swedish legal systems share many points of contact. Both countries 

belong to a legal tradition of thorough codification which refers judges to detailed 

legislation for interpretation and evaluation of disputes. The provisions in the Swedish 

and German Codes of Civil Procedure contain many similarities, but there are some 

differences that have major practical implications. 

The senate in a Swedish court plays a very passive role in civil litigation. By submitting 

their depositions, the parties in civil litigation develop their cases without interference 

of the court, and the judge or judges actively interrupt the oral procedure for the 

purposes of clarification. According to the basic principle of Swedish procedural law, 

with some exceptions, the plaintiff cannot alter his claim after the plaint has been issued 

by the court (Ch. 13 sec. 3 Swedish Procedural Code, Rättegångsbalk (1942:740), 

hereafter SPC). This doesn’t preclude the plaintiff from referring to new evidence. The 

parties are fully responsible for providing the court with full evidence in the case. The 

court may only decide on obtaining evidence ex officio in civil cases where settlement is 

not allowed (e.g. proceedings concerning custody of children) and criminal cases (Ch. 

35 sec. 6 SPC). The statutes of limitations for presentation of evidence by the parties are 

followed diligently by the courts. 

In Germany, civil litigation presupposes a highly active role of the judge or the judges. 

One of the core principles of litigation in Germany is the Wahrheitsfeststellung (the 

establishment of truth).
68

  The parties may develop their case according to their goals 
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without interference from the court, but the court may also openly discuss any aspects 

of the case (sec. 139 of the German Code of Civil Procedure, Zivilprozessordnung, 

hereafter GCCP). Usually, the court decides on whether to take evidence or not after a 

(preliminary) oral hearing, where the court discusses with the parties whether certain 

facts need to be proved or not. This is only necessary if the facts are contested by the 

other party and if they are really decisive for the claim or defence. Then, the court 

issues an order to take evidence. This order lists the facts to be proved, the evidence to 

be produced and indicates which party bears the corresponding burden of proof (sec. 

284 GCCP). Under special circumstances, the court is also entitled to take evidence ex 

officio, i.e. without an offer from one of the parties. This is however limited to 

depositions of the parties, expert witnesses, documentary evidence and inspection by the 

court (sec. 284 GCCP). The court may also decide to have several additional taking of 

evidence hearings followed by further development of the case by the parties. Mostly, 

the time limits for procedural matters, such as dates for submission of evidence and 

written statements, are decided by the court (sec. 450 GCCP). The time limits may be 

extended or shortened upon the request of the parties, if the court finds that the 

extensions would not slow down the procedure (sec. 282 and sec. 296 GCCP).  

These differences in civil procedure between the two countries have practical 

implications. Civil litigation proceedings in Sweden, especially with regards to the main 

oral hearing, tend to be much more concentrated, whereas in Germany the oral hearing 

can last for many years with many short hearings separated by long intervals (often 

lasting for over a month) in which the senate asks the parties for further evidence of 

facts or clarifications of their positions. After each hearing in a German court, the senate 

of judges will express its opinion on the case and ask the parties whether a further 

development is necessary to clarify all aspects relevant to the merits. Swedish courts 

judge primarily on the evidence and facts produced by the parties in the main oral 

hearing (Ch. 17 sec. 2 SPC). The main hearing shall, if possible, take place without 

interruption.  If it requires no more than three days, it will be held within one week; if 

longer ― than at least three days a week. The principal of concentration in the main 

hearing together with strict statutes of limitation and observing role of the judges 

contribute to a faster civil litigation procedure in Sweden. 
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6.2.  Arbitration 

Sweden has for a long time been a popular place for international arbitration. The 

Arbitration Institute of the Stockholm Chamber of Commerce was established in 1917. 

Historically, the Stockholm Chamber of Commerce has been chosen as a place of 

arbitration between Western and Eastern parties. In the 1970’s, the American 

Arbitration Association and the USSR Chamber of Commerce and Industry agreed to 

recognise Sweden and the Stockholm Chamber of Commerce as a neutral place for 

dispute resolution involving parties from the United States and the Soviet Union. The 

Swedish Arbitration Institute has earned a reputation as an independent and professional 

arbitration institution.   

Hobér explains this development partially due to the unsurprising national law and 

arbitration friendly courts, as well as the generous rules in Swedish law regarding the 

validity of arbitration agreement.
69

 The Swedish Arbitration Act (Lag (1999:116) om 

skiljeförfarande, hereafter SAA) contrary to the NY Convention does not even require 

the arbitration agreement to be in writing (sec. 1 SAA). There are no formal provisions 

put on the design of the arbitration clause. Since the law of the seat of arbitration (lex 

loci arbitri) governs the validity of an arbitration agreement, an award rendered on the 

basis of an arbitration clause governed by Swedish law will rarely be refused 

enforcement by reasons of invalidity of the agreement, as long as a written copy can be 

presented to the recognising court according to the provisions in Article IV of the NY 

Convention.
70

 Parties are essentially free to structure the arbitrary proceedings as they 

see fit. The procedure is principally adversarial, as opposed to inquisitorial, with the 

parties themselves essentially controlling the facts and evidence to be introduced.  

The legislator did not intend to use the UNICITRAL Model Law as a blue print for the 

SAA; nevertheless they are very close in substance. SAA is applicable to all arbitrary 

proceedings that are conducted in Sweden (sec. 46 SAA). The parties cannot therefore 

agree to have the arbitrary proceedings conducted according to the law of a different 

country, but nothing stops them from agreeing on not applying permissive legislation 

and substituting it with foreign law.
71

 The SAA respects party autonomy by providing 

the choice of waving the grounds for non-recognition and non-enforcement as to the 
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Swedish law in international arbitrary proceedings. At the same time it upholds the 

sovereignty of Swedish procedural law by labelling such an award as foreign, in which 

case the recognition and enforcement will be governed by the rules in sec. 51 SAA (see 

Section 11.1). 

The German Arbitration Act came into force in 1998 and is incorporated in the GCCP. 

It follows the UNICITRAL Model Law very closely, except for some minor alterations 

in provisions for recognition and enforcement and provisions concerning proceedings 

before state courts. The German legislator chose a different from the UNICITRAL 

Model Law systematic approach by addressing recognition and enforcement of foreign 

awards in sec. 1060 GCCP and recognition and enforcement of domestic awards in sec. 

1061 GCCP. In contrast to the UNICITRAL Model Law, the German Arbitration Act 

contains provisions concerning proceedings before the state courts which may 

accompany or follow arbitral proceedings (sec. 1062-1065 GCCP). Sandrock states that 

despite these modifications “the spirit of the UNICITRAL Model Law remains 

unaffected”
72

. The German Arbitration Act does not distinguish between domestic and 

international arbitrary proceedings, but applies to all proceedings within Germany (sec. 

1025 (1) GCCP). Since the revision of the arbitration act, Germany has become a more 

popular place of arbitration.  

7. Declaratory judgments on the existence of the arbitration 

agreement and jurisdiction of the arbitrary tribunal  

This Section is dedicated to clarification of the provisions for evaluating of the 

existence, validity and scope of the arbitration agreement by the national courts. 

Without a valid arbitration agreement the arbitrary award is void. Firstly, the general 

rules established in the NY Convention are summarized; secondly the national specifics 

of Swedish and German law on arbitration agreements and jurisdiction of the arbitrary 

tribunal are presented. This is necessary in order to clarify the scope of the national 

court’s review of the arbitrary agreement, as this review, when the arbitrary clause is 

found invalid, can lead to parallel proceedings falling under the scope of the Brussels 

Regulation. A decision in such proceedings may be enforceable under the Regulation.  

A declaratory judgment on the validity and scope of the arbitration agreement falls 
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outside the scope of the Brussels Regulation, but can be enforced abroad according to 

the rules of recognition and enforcement of the recognising country. The possible effect 

such judgment may have on recognition and enforcement of foreign judgments rendered 

on the merits covered by an arbitration agreement is discussed in Section 8.  

As mentioned above in Section 5.3, provisions in the NY Convention regarding the 

validity of the arbitration agreement find application both when one of the parties 

contests jurisdiction of a court, and during the enforcement and recognition 

proceedings. The mere existence of multiple proceedings is not sufficient to render the 

arbitration agreement inoperative.
73

  

Article II (3) of the NY Convention requires the arbitration agreement to be in writing 

and to refer to a defined legal relationship, but does not state whether a court can 

examine the validity of an arbitration agreement with full power of review or whether it 

is restricted to a prima facie examination.
74

 The scope of examination of the provided 

arbitration agreement varies between the signatories. It depends on the extent to which 

the negative effect of the principle of competence-competence is recognised in the 

forum state. Competence-competence is largely based on Article 16 of the 

UNICITRAL Model Law:  

“If the arbitral tribunal rules as a preliminary question that it has jurisdiction, any party may 

request, within thirty days after having received notice of that ruling, the court specified in Article 

6 to decide the matter, which decision shall be subject to no appeal; while such a request is 

pending, the arbitral tribunal may continue the arbitral proceedings and make an award.” 

The principle of competence-competence grants the arbitral tribunal the competence to 

rule over its own jurisdiction. The NY Convention does not explicitly require the 

application of the competence-competence principle. However, it is not neutral on the 

matter as Articles II (3) and V (1) of the Convention do not prohibit that both arbitral 

tribunals and courts may rule on the question of the arbitrary tribunal’s jurisdiction over 

a particular dispute.
75

 The power of the arbitral tribunal to rule over its own jurisdiction 

is known as the positive effect of competence-competence. The negative effect of this 

principle limits the state court’s authority to dispute the arbitrary tribunal’s 

jurisdiction.
76
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The competence-competence principle has been interpreted differently by the signatory 

states. The French law, for example, has one of the broadest recognitions of the positive 

side of competence-competence: if the arbitral tribunal has been constituted, the national 

courts have to decline jurisdiction. Before that point, a revision can take place if the 

prima facie examination of the agreement shows that the agreement is “manifestement 

nulle ou manifestement inapplicable” (“manifestly null and void or not applicable”), 

which, according to Article 1458 of French Procedural Code, Code de procédure civile, 

Version consolidée au 11 novembre 2011, occurs when the subject matter is obviously 

inarbitrable.
77

 French law gives a wide recognition for arbitration agreements and does 

not allow parties to commence litigation in order to impede or delay arbitration 

proceedings.
78

   

The interpretations of the principle of competence-competence according to Swedish 

and German law are discussed in the following Sections.  

7.1. Sweden 

Swedish courts have jurisdiction over disputes on validity of an arbitration agreement if 

the place of arbitration is set or should be set in Sweden (sec. 46 SAA).
79

 It is argued 

that the Swedish courts would have jurisdiction over a (negative) declaratory action 

regarding the invalidity or applicability of the arbitration agreement even in disputes 

where the sole connection to Sweden consists of the fact that the place of arbitration is 

Sweden.
80

 The issue has not yet been determined by the Supreme Court.  

The validity of the arbitration agreement is determined according to the law applicable 

to the agreement.
81

 The validity of an arbitration agreement with an international 

connection is firstly evaluated according to the law to which the parties have agreed 

(sec. 48 and sec. 54 SAA), and secondly the arbitrability of the matter is examined 

according to Swedish law (sec. 49 SAA). The arbitration agreements are usually given a 

fairly broad interpretation due to the assumption that the parties, which have entered 

into an arbitration agreement, will have intended for all the disputes reasonably 

connected to the legal relation specified in the agreement to be settled by arbitration.
82
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Other disputes arising from the agreement, but not tied to the contractual obligations, 

such as tort will not be covered, unless the tort claim has sufficient connection to the 

contractual relationship, in which case the court may construe the arbitration agreement 

as covering tort as well.
83

  

Even if there is a valid existing arbitration agreement, one of the parties might try to 

address the issues covered by the agreement in court proceedings. The arbitration 

agreement is an optional ground for inadmissibility of the plaintiffs claim (sec. 17 a Ch. 

10 SPC). Failure to object to the jurisdiction of the court on the basis of arbitration 

agreement on the first occasion that a party pleads his case on the merits in the court is 

interpreted as a waiver of the arbitration agreement (sec. 4 Ch. 34 SPC; sec. 4 para. 2 

SAA). The same requirement is not put on the respondent, who can contest the 

existence and validity of the arbitration clause at any point of the proceedings.
84

 The 

court proceedings and the arbitrary proceedings are completely independent of each 

other. The on-going review of an arbitration agreement by a national or a foreign court 

does not prevent the commencement, or continuation of arbitration.
85

 The arbitration 

proceedings on their part do not affect the court’s decision to dismiss the claim (sec. 15 

SAA). The action on validity of the arbitration agreement can be brought before a state 

court before and after initiation of the arbitrary proceedings. The final decision of the 

court is binding on the arbitrary tribunal and constitutes lis pendens for the arbitrary 

proceedings.     

The SAA allows the state courts to examine the arbitrary tribunal’s jurisdiction at any 

stage of the arbitrary proceedings, unless the parties agreed otherwise before the 

constitution of the tribunal.  The doctrine of competence-competence is expressed in 

sec. 2 of the SAA, which states that “arbitrators may rule on their own jurisdiction to 

decide the dispute”. This does not prevent a party from bringing forward a court action 

contesting the jurisdiction of the tribunal. Such an action is brought pursuant as a 

regular declaratory action in civil and commercial matters pursuant to the SPC. The 

decision of the court is binding for the arbitrary tribunal.  

The declaratory procedure is independent of the arbitrary proceedings in a way that it 

can be brought forward at any time, and doesn’t have the power to stay or in any other 
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way interfere with the arbitrary proceedings. The preparatory works to the Swedish 

Arbitration Act
86

 as well as case law
87

 suggest that an action concerning lack of 

jurisdiction is admissible even at a later stage of the arbitrary proceedings continue, 

when there is a chance of the judgement being rendered shortly prior to the issuance of 

an arbitrary award.  This may result in parallel challenge proceedings in a Court of 

Appeal and declaratory proceedings on jurisdiction in a District Court.
88

 There has been 

no such precedent in Swedish law. 

The Swedish Supreme Court ruled in NJA 2010 p. 508 that the Brussels Regulation 

does not prevent the parties from commencing declaratory proceedings in order to 

establish the jurisdiction of the arbitrary tribunal set in Sweden, despite the fact that 

none of the parties were domiciled there. The Swedish Supreme Court further declined 

a request to refer the question on the scope of the arbitration exception to the ECJ, 

arguing from the reasoning in Van Uden that the dispute obviously fell outside of the 

application of the regulation. The declaratory judgment in question was on the 

jurisdiction of the arbitration tribunal set in Stockholm to rule over a dispute between 

Russian Federation and a British company.
89

   

7.2. Germany 

The German Arbitration Act is incorporated in the 10
th

 Book of GCCP. Arbitrary 

proceedings in Germany are subject to German law (sec. 1025 GCCP). According to 

sec. 1032 of the GCCP the parties may induce state court proceedings on the operability 

of the arbitration clause prior to the constitution of the arbitrary tribunal. The arbitration 

proceedings may nevertheless be commenced or continued, and an arbitrary award may 

be made, while the issue is pending before the court (sec. 1032 (3) GCCP). The decision 

of the court on operability of the agreement is binding for the tribunal.  

German courts commonly tend to a broad interpretation of the arbitration agreement 

reasoning that, in case of doubt, the parties wish to submit all questions to arbitration 

and wish to avoid a split into different proceedings. The German Supreme Court, cited 

in Weigand, has interpreted that most of the claims arising from the existing agreement, 
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such as tort claims, unjust enrichment claims, validity of the contract, and ancillary 

claims such as claims of interest, fall under the scope of the arbitration clause.
90

 

If the court finds that the arbitration agreement is null and void, inoperative or incapable 

of being performed, it may rule on the subject matter of the agreement in state court 

proceedings (sec. 1032 (1) GCCP). This does not preclude the arbitrary tribunal from 

rendering an award in accordance with the agreement.  

The state courts decline jurisdiction due to a pre-existing arbitration agreement only 

upon a petition by the respondent prior to the beginning of the oral proceedings on the 

merits (sec. 1032 (1) GCCP). The German courts can upon a request from one of the 

parties examine the arbitrary tribunal’s jurisdiction and the validity of the arbitration 

agreement with full scope of review without a limitation to a prima facie examination. 

Although the principle of competence-competence is recognized (sec 1040 GCCP), 

there is no pure positive effect of competence-competence, like the one in France, under 

German law. Arbitral tribunals are indeed called upon to decide jurisdictional issues 

first (sec. 1040 (1) GCCP), but such decisions may be challenged before the state courts 

(sec. 1040 (3) GCCP), which hence have the final say. The state courts may decide on 

the competence of the arbitrary tribunal at any stage of the arbitrary proceedings with 

full scope of review. 

The thorough right of review has produced a spill-over effect in enforcement and 

annulment proceedings. The Court of Appeal in Celle, for example, refused 

enforcement of a foreign award because the applicant failed to show that the parties had 

concluded a valid arbitration agreement.
91

 This decision has been met with criticism as 

it put the applicant into a position where he not only had to provide a certified copy of 

the arbitration agreement, but also prove it to be valid and binding.
92

     

7.3. Comparative analysis 

According to Swedish law an action on the validity of the arbitration agreement can be 

brought before a national court at any time, whereas in Germany this is only possible 

prior to the constitution of the arbitrary tribunal. This implies that a party to arbitration 
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proceedings in Sweden may file for a declaratory judgment on the validity of the 

agreement once he is aware of parallel proceedings on the same merits as the arbitration 

proceedings in another Member State. German law lacks an equivalent for this action as 

it bans declaratory proceedings to the validity of the arbitration agreement after the 

constitution of the arbitrary tribunal. 

This is particularly important for parties domiciled outside of Sweden or Germany, but 

within the EU. The declaratory judgment on the validity of the agreement could later be 

used in order to obstruct enforcement of the foreign judgment rendered despite an 

existing arbitration agreement (see Section 8). In Sweden, it can be done on the grounds 

of Article 34 (3) of the Brussels Convention, and in the other Member States according 

to Article 34 (4). If the recognising court finds the two judgments irreconcilable, 

recognition of the foreign judgment rendered despite an existing arbitration agreement 

will be refused, provided that it fulfils the requirements in Article 34 (see Section 8.1).  

Under German law, a broad variety of claims arising from the legal relationship fall 

under the scope of the arbitration agreement. Swedish courts have been more restrictive 

in this respect by interpreting the scope of the arbitration agreements to be tied to 

matters covered by the contract it refers to. This may have implications when a foreign 

court is to examine the scope of the arbitration agreement in order to examine its own 

jurisdiction. As the validity, scope and existence of the arbitration agreement is to be 

examined according to the law of the place of arbitration, the conclusion from the 

analysis above would be that a party is more likely to be referred to arbitration by a 

foreign state court according to Article II (3) of the NY Convention under a German 

arbitration agreement than one governed by Swedish law.  

With regard to the interpretation of the NY Convention by the signatory states, there are 

some obvious differences in the Swedish and German systems. A valid arbitration 

agreement according to the Article II (1-2) of the NY Convention must be in writing 

and has to cover a defined legal relationship. Swedish law does not follow the written 

requirement, whereas the German law does. When it comes to the requirement of 

“defined legal relationship”, it appears as the Swedish and German courts have 

interpreted it differently. The NY Convention (Article II (3)) orders the court seized 

with a matter covered by the arbitration agreement to refer parties to arbitration. 

German courts interpret a failure to object the courts jurisdiction on the basis of an 

arbitration agreement before the main oral hearing as a waiver of the right to arbitrate, 
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giving the provision in Article II (3) a short procedural time span. Swedish courts have 

had a different interpretation of Article II (3), granting the respondent the right to object 

the court’s jurisdiction on the basis of an arbitration agreement at any point of the 

proceedings. These discrepancies in the interpretation of the provisions in the NY 

Convention raise questions to its uniform application among the signatory states.  

The Swedish legal system allows for court proceedings for review of the arbitration 

agreement and jurisdiction of the tribunal to occur simultaneously with the arbitrary 

proceedings. The law is silent as to whether a Swedish arbitrary tribunal shall stay 

proceedings, if there are foreign court proceedings covering the same dispute as the 

arbitration agreement which have deemed the agreement inoperative as a preliminary 

question. It can be speculated that the arbitrary tribunal guided by the principle of 

competence-competence may disregard the foreign judgment and continue with the 

proceedings. The principles established in the Brussels Regulation, as mentioned above, 

apply to the rulings on where the validity of the arbitration agreements has been decided 

as a preliminary question. The court judgment shall receive the same validity in Sweden 

as abroad, unless the grounds presented in Section 8 obstruct the recognition and 

enforcement procedure. 

8. Recognition and enforcement of foreign judgments 

8.1. According to the Brussels Regulation 

The Brussels Regulation applies to recognition and enforcement of judgments and 

decisions made within the jurisdiction of a Member State other than where the action is 

sought. Once it finds application, the Regulation and its uniform interpretation (see 

Sections 2.1-2.2) prevails over national law of the recognising Member State, and the 

recognition and enforcement is commanded entirely by its provisions.
93

 However, the 

court addressed with enforcement and recognition proceedings is not bound by the 

decision on the applicability of the Regulation made by the court of origin.
94

 Magnus 

argues that “differences in opinion will not arise often as the scope of application of the 

Regulation must be interpreted autonomously”.
95
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According to the Brussels Regulation, recognition of a foreign judgment practically 

means that it receives the same positive and negative validity abroad as in the country of 

origin,
96

 meaning that the validity of a German judgment in Sweden shall be evaluated 

according to German law. In most cases recognition comes into question in connection 

with another procedure, for example an objection against a contested payment. If 

recognition is questionable, the party seeking recognition can employ exequatur, which 

is necessary for enforcement, to once and for all establish the legal status of the 

contested judgment.
97

 The exequatur procedure confirms that the judgment is 

enforceable in the country of origin.  

According to Article 33 of the Brussels Regulation, a judgment issued by a Member 

State should be recognized or enforced by another Member State following a simple 

administrative procedure,  exequatur, without revision in substance, unless one of the 

conditions in Articles 34-35 are met. A foreign judgment will not be enforced or 

recognised when its recognition would be: 

- against public order, i.e. ordre public, of the recognising country (Article 34 

(1)),  

- when it is given in default appearance  or the respondent has not been given a 

fair chance to defend himself (Article 34 (2)), 

- when it is irreconcilable with a judgment given in the country where 

enforcement is sought (Article 34 (3)) or an earlier judgment given between the 

same parties in a third state, which is valid in the state of recognition (Article 34 

(4)),  

- or if the judgment is irreconcilable with the rules on exclusive jurisdiction in the 

Regulation (Article 35).  

Recognition cannot be denied due to the fact that it was made contrary to other parts of 

the Brussels Regulation, such as the domicile rule in Article 2, or because it simply 

appears to the recognising court to have been rendered incorrectly in the country of 

origin.
98
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The grounds for non-recognition in Article 34 (3) and 34 (4) due to pre-existing 

irreconcilable judgments are highly relevant to this thesis, therefore the analysis will 

focus on these two ground for non-recognition. Article 34 (3) may become operative 

when recognition of a judgment on the merits covered by an arbitration agreement is 

sought in a Member State, where a prior declaratory judgment on the existence and 

validity of the arbitration agreement has been delivered. An example of possible 

applicability of Article 34 (4) is in case of a potential conflict between the two 

judgments described above, when recognition and enforcement of both is being sought 

in a third state.  

As the provisions of Article 34 (3-4) refer to judgments without further precision, the 

qualifications in Article 32 must met by the judgment seeking recognition.
99

 The 

judgment must be “given”, meaning that proceedings merely pending before the court in 

the state of the forum seized with recognition do not justify a refusal.
100

 The question of 

whether proceedings conflicting with an enforceable foreign judgment qualify for 

refusal under the ground of ordre public is left for consideration of the court of the 

place of enforcement. According to the Jenard Report, “to treat this as a matter of public 

policy would involve the danger that the concept of public policy would be interpreted 

too widely”
101

.  

What generally qualifies as irreconcilable judgments in the light of the Regulation is a 

matter of dispute. The ECJ has interpreted the two decisions irreconcilable if they 

“entail legal consequences that are mutually exclusive”
102

. This does not mean they 

must concern exactly the same legal problem, but the consequences of their co-

existence in one Member State should be mutually exclusive. According to the authors 

of the European Commentaries on the Brussels Regulation, national case law and 

Reports on Brussels Convention provide few clear examples.
103

 The Jenard Report 

considers a judgment allowing damages for breach of contract irreconcilable with 

another judgment declaring contract invalid.
104

 Two judgments concerning different 

contracts between the same parties have been declared not irreconcilable, even though it 

would have made sense to gather the proceedings before one single court. A decision 
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accepting the jurisdiction of the court of the forum and a foreign decision on the merits 

are not irreconcilable.
105

  

There is a difference of interpretation of the term “irreconcilable judgment” depending 

on its origin. According to ECJ’s interpretation in Hoffmann v. Krieg, when the foreign 

judgment conflicts with a local judgment rendered between the same parties (Article 34 

(3) Brussels Regulation), the local judgment is given automatic priority, had it been 

rendered before the recognition and enforcement of the foreign judgment is sought.
106

 It 

is therefore irrelevant whether the foreign proceedings were initiated prior to the 

domestic proceedings, or whether the domestic judgement falls under the scope of the 

Regulation. According to Magnus this interpretation poses many questions: 

“Should irreconcilability be assessed concerning the respective status of decisions? Should the 

final foreign decision or the forum decision receive priority when the latter is subject to appeal? 

Surely, once the forum decision has been overturned, the refusal ground of Article 34 (3) no longer 

exists. The question is what should be done in the meantime, especially since Article 37 does not 

allow the judge seized with recognition to stay proceedings in such a situation. When only one of 

them is final should they be considered as irreconcilable knowing that this conflict might disappear 

after the exercise of the means of appeal?”
107 

When enforcement of a foreign judgment is irreconcilable with a judgment rendered in 

a Member State other than the place of enforcement, enforcement will be refused if the 

four conditions in article 34 (4) are met. The judgments must involve the same parties 

and the same cause of action, the irreconcilable judgment must fulfil the conditions 

necessary for enforcement in the Member State addressed, and it must have been 

delivered earlier than the judgment seeking enforcement. The rule of thumb is that an 

earlier judgment prevails. The moment to be considered when determining priority is 

when the judgment starts “producing legal effect according to the procedural law of the 

State of origin”
108

.  

During recognition and enforcement proceedings according to the Brussels Regulation, 

a party seeking enforcement may encounter problems due to the wide margin of 

interpretation granted the court of place of enforcement. The court is free to re-evaluate 

on whether the judgment falls within the scope of the Regulation. If it falls outside the 

scope of the Regulation, it will be subject to the national recognition and enforcement 
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procedure of lex fori. The vague interpretation of what is to be considered as 

irreconcilable judgments presents a further degree of uncertainty as to the enforceability 

of the foreign judgment.  

Brussels 2012 abolishes the exequatur procedure. According to Article 36 in Brussels 

2012 a judgment given in a Member State, if enforceable in the Member State of origin, 

will be enforceable in the other Member States without any declaration of 

enforceability. Article 45 of Brussels 2012 provides that the recognition of a judgment 

may be refused on the application of any interested party. Under Articles 45 and 46, 

recognition or enforcement will be refused, if recognition is manifestly contrary to 

public policy in the enforcing state, or in case of default judgments the defendant was 

not properly served with the proceedings in sufficient time to arrange for his defence, or 

the judgment is irreconcilable with a judgment given between the same parties in the 

enforcing state or a third state. For the same reasons as those mentioned in Article 45, it 

is also possible to refuse the enforcement of a decision. The legislator chose to keep the 

grounds for refusal of recognition and enforcement unchanged in the text of the 

Brussels 2012.  

8.2. According to Swedish law 

According to Bogdan, one of the most renounced legal experts on private international 

law in Sweden, the Swedish courts are generally known for their anti-enforcement bias, 

when it comes to enforcement and recognition of foreign judgments of possession. The 

preparatory works to the SAA the legislator emphasized that international arbitration is 

particularly important instrument of dispute resolution, due to the fact that the arbitrary 

award has a greater chance compared to a judgment of being enforced and recognized 

outside the country of origin.
109

 This attitude is partially expressed in sec. 3 Ch. 2 of the 

Swedish Enforcement Code, which prescribes that foreign judgments shall only be 

enforced pursuant to Swedish regulations. A judgement therefore will only be 

recognised and enforced if it can produce the same legal effect in Sweden.  

This does not affect recognition and enforcement of foreign judgments under the 

Brussels Regulation in Sweden. The Brussels Regulation, as a community act, has direct 

effect in all Member States and prevails over national rules. It has even been stated that 

the Brussels Regulation is doubtlessly the most important set of rules governing 
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recognition and enforcement of foreign judgments in Sweden.
110

 Swedish national law 

comes into effect in situations not regulated by the provisions in Brussels Regulation, 

meaning that the principles set out in the Swedish Enforcement Act apply to foreign 

judgments that do not fall under the scope of the Regulation, such as foreign decisions 

on the jurisdiction of an arbitrary tribunal and validity of an arbitration agreement.  

When the foreign judgment is recognized, it can receive three kinds of validity. Firstly, 

it can be enforced in Sweden; secondly, it possesses positive legal validity meaning that 

it can be transformed into grounds for a new Swedish judgment; thirdly, it may receive 

res judicata status. The judgment, according to the Brussels Regulation, possesses the 

same validity in the country of enforcement as in the country of origin. This can be 

interpreted as to the benefit of the party seeking enforcement, adding a degree of 

foreseeability to the enforcement procedure.  

The eligible forum to accept applications for exequatur of foreign judgments is the Svea 

Court of Appeal (see Appendix II of the Brussels Regulation). The procedure regarding 

enforcement of foreign judgments is conducted according to the law of the place of 

enforcement, in the case of Sweden according to the Swedish Enforcement Code.
111

  

8.3. According to German law 

The Brussels Regulation is directly applicable in Germany as well as in Sweden. The 

application for recognition and enforcement according to Appendix II of the Regulation 

is to be made at an Amtsgericht (local court) or a Landgericht (regional court).  

The Brussels Regulation is recognised as lex specialis to the provisions on recognition 

and enforcement of foreign judgments in sec. 722-723 of the GCCP. If applicable, the 

exequatur under Brussels Regulation, facilitate and expedite the enforcement 

proceedings.
112

 Judgments that fall within the scope of the Regulations are recognised 

according to its provisions without application of sec. 328 of the GCCP. 

The national rules for mutual recognition of foreign judgments are stated in sec. 722-

723 of the GCCP. According to German law, there is no revision of foreign judgments 

of enforcement (sec. 723 (1) GCCP). The decision on enforcement in Germany is to be 

delivered as soon as the judgment comes into legal force according to the procedural 
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law of the country of origin (sec. 723 (2) GCCP), unless it is unenforceable according to 

the five grounds in sec. 328 of the GCCP: 

1. The courts of the state to which the foreign court belongs do not have jurisdiction according to 

German law; 

2. The defendant, who has not entered an appearance in the proceedings and who takes recourse to 

this fact, has not duly been served the document by which the proceedings were initiated, or not in 

such time to allow him to defend himself; 

3. The judgment is incompatible with a judgment delivered in Germany, or with an earlier 

judgment handed down abroad that is to be recognized, or if the proceedings on which such 

judgment is based are incompatible with proceedings that have become pending earlier in 

Germany; 

4. The recognition of the judgment would lead to a result that is obviously incompatible with 

essential principles of German law, and in particular if the recognition is not compatible with 

fundamental rights; 

5. Reciprocity has not been granted. 

It should be noted that the application for recognition and enforcement in Germany 

according to sec. 722 of the GCCP is to be made at an Amtsgericht (local court) or a 

Landgericht (regional court).  

8.4. Concluding remarks 

The national rules governing recognition and enforcement of foreign judgments in 

Germany and Sweden provide a longer list of grounds for non-recognition and 

enforcement than the Brussels Regulation. A judgment falling outside the scope of the 

Regulation, such as a judgment on the validity and scope of the arbitration agreement 

and or a judgment on jurisdiction of the arbitrary tribunal, has a greater chance of not 

being recognised. Further, German courts may review the jurisdiction of the foreign 

court that had delivered the judgment according to German law, in which case it is, in 

my opinion, very likely that a court judging on the merits covered by an arbitration 

agreement would be considered to have exceeded its competence. German law also 

allows refusing recognition when the judgment is incompatible with earlier proceedings 

pending in Germany, recognising international lis pendens.  

There have been no major precedents of enforcement under the Brussels Regulation not 

being granted in Sweden or Germany due to irreconcilability with other foreign 

judgments. In case of conflict with a domestic judgment, the domestic judgment has 
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always been given priority. Most case law on this matter is related to disputes connected 

to parties’ marital status, alimony or inheritance. Therefore, it is questionable whether 

the available case law would be applicable to civil proceedings related to commercial 

contractual obligations. The vague autonomous interpretation of “irreconcilable 

judgments” has not been clarified by Swedish or German case law. 

By analogy drawn from the case cited above (Section 8.1), where a decision accepting 

the jurisdiction of the court of the forum was not irreconcilable with a foreign decision 

on the merits under the Brussels Regulation, one can claim that a declaratory judgment 

on the existence of the arbitration agreement, and hence the acknowledgement of the 

jurisdiction of an arbitrary tribunal, would not be considered irreconcilable with a 

judgment on the merits covered by the arbitrary agreement.  It is questionable whether 

the nature of the domestic judgment as declaratory to the arbitration clause would 

hinder it from blocking recognition and enforcement of a conflicting judgment under 

the Brussels Regulation. Judgments on the validity of an arbitration agreement are not 

recognised and enforced under the Brussels regime, but the question remains as to 

whether they can hinder the recognition of a conflicting Member State judgment. 

The issue is not resolved by the wording of in Brussels 2012 as it preserves the same 

reasons to decline recognition and enforcement as in 34 (3) and 34 (4) of the Brussels 

Regulation.  

9. Parallel proceedings 

The national laws of the Member States and the NY Convention allow for declaratory 

proceedings in respect of the scope and validity of the arbitrary agreement and 

jurisdiction of the tribunal. This may result in parallel proceedings and conflicting 

judgments under the national law and the Brussels Regulation. This may also result in 

parallel arbitrary and court proceeding in different countries, which may result in 

arbitrary awards competing with court judgements for enforcement. Recognition and 

enforcement of foreign judgments was discussed in Section 8. This Section shortly 

elaborates on the rules governing parallel proceedings.  

Article 28 of the Brussels Regulation allows the court to stay proceedings, if there are 

“related actions pending in the court of a different Member State”. There are no clear 

rules as to what qualifies as related action. English courts have held that two parallel 
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actions were related, where in one action a declaration was sought to enforce an 

arbitration agreement, and in the other the defence to the substantive claim was that the 

dispute should be submitted to arbitration.
113

 On the other hand an application for 

injunction to enforce an arbitration agreement, and proceedings concerning the parties’ 

substantive dispute did not qualify as related action under the Regulation.
114

  

An important change introduced to Brussels 2012 is a rule on international lis pendens 

which will allow the courts of a Member State, on a discretionary basis, to stay the 

proceedings and eventually dismiss the proceedings in situations, where a court of a 

third state has already been seized either of proceedings between the same parties or of 

a related action at the time a court of a Member State is addressed with the claim. 

Brussels 2012 also introduces an exception to the rule that the courts which is seized 

last will have to or will be able to stay the proceedings in cases of lis pendens – namely 

in the situation where a choice-of-court agreement confers exclusive jurisdiction on a 

court. When a court is seized, and afterwards a new action is brought before the court 

on which the agreement has conferred exclusive jurisdiction, the first court will have to 

stay the proceedings until such time as the court seized, on the basis of the agreement, 

declares that it has no jurisdiction under the agreement. 

The Svea Court of Appeal has rendered that proceedings on tort liability in the 

Netherlands and declaratory proceedings in Sweden to limit liability for certain claims 

between the same parties did not classify as “related action” in the meaning of article 28 

of the Brussels Regulation.
115

 According to this interpretation, “related action” 

presupposes that the two cases have the same objective and the same merits. The action 

to establish liability conducted in the Netherlands did not have the same objective or the 

same merits as the Swedish action on limitation of potential liability. According to this 

reasoning, proceedings on the merits covered by an arbitration clause would not classify 

as “related action” to proceedings concerning the jurisdiction of an arbitrary tribunal 

judging on the same merits, since the two proceedings do not share the same objective.  

There is no clear indication in the reports or case law to the Brussels Regulation on 

whether lis pendens is applicable to parallel arbitrary proceedings as well. Swedish case 
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law and preparatory works to the SAA had confirmed that the principles of res judicata 

and lis pendens, as expressed in the SPC, are generally applicable to arbitration.
116

 

When justified by compelling reasons, a margin of interpretation in application of these 

principles to the distinctive characteristics of arbitrary proceedings has been granted to 

courts and tribunals.
117

 The exact implications of the “margin of interpretation” are yet 

to be construed by the courts. Hobér also states that “the principles of upholding 

domestic Swedish principles of res judicata and lis pendens may seem less compelling 

in international arbitration.”
118

   

According to the preparatory works to the SAA, court proceedings commenced by one 

of the parties in Sweden or abroad should incline the arbitrary tribunal to stay 

proceedings, even if the aim of the above-named court proceedings is to obstruct 

arbitration.
119

 The reasoning behind this argument is that even if the foreign judgment 

would be unenforceable in Sweden, the Swedish award may be considered enforceable 

abroad. In this case the enforceability of the award becomes questionable due to the 

existence of a conflicting foreign judgment. In order to avoid this situation, the 

legislator proposed it to be more reasonable for the arbitrary tribunal to stay 

proceedings. There is no legally binding section of the SAA that commands to stay 

arbitrary proceeding in case of on-going court proceedings on the same matter; this 

question has been left to the discretion of arbitrary tribunals and interpretation of the 

courts.
120

 The arbitrary tribunal may only dismiss proceedings on the ground of lis 

pendens if one of the parties requests it. Parallel proceedings before courts and arbitrary 

tribunals are usually resolved through enforcement of the arbitration agreement rather 

than through application of the principle of lis pendens.
121

 This interpretation may imply 

that the Swedish arbitrary proceedings, have they been commenced before the foreign 

legal action, may have lis pendens effect on foreign proceedings on the same subject 

matter. This interpretation has not yet been clarified by doctrine or case law.  

The issue of related action and lis pendens is one of the questions related to the 

arbitration exception. Since declaratory action on the validity of the arbitration 

agreement is not covered by the Regulation, it doesn’t qualify as related action to the 
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proceedings on the merits covered by the agreement in another Member States, since 

the two proceedings do not have the same objective or are governed by the same rules 

of jurisdiction. The lack of lis pendens rules for court and arbitrary proceedings may 

cause irreconcilable decisions. The effect these provisions may have on recognition and 

enforcement of foreign arbitrary awards and foreign judgements are discussed bellow. 

10. Judgments rendered despite an existing arbitrary agreement 

Since “related action” and “irreconcilable judgments” have received a rather narrow 

interpretation under the Brussels Regulation and national law (see Sections 8 and 9) and 

the national courts have been granted full scope of review of the arbitrary agreement 

and the jurisdiction of the tribunal, occurrence of a judgment rendered on the merits 

covered by an arbitration agreement is fully plausible.  

The conflict-of-laws provisions in Article V (1) of the NY Convention (see Section 5.3), 

which govern the grounds upon which recognition and enforcement of an award may be 

refused, are directly applicable after the award has been rendered.  “But at the pre-award 

stage, especially if a party brings an action before the court despite the existing 

arbitration agreement [and no request for referral to an arbitrary tribunal is made] 

(Article II (3)), the NY Convention’s conflict-of-laws rules are not directly applicable, 

and the determination of the law governing substantive issues is open to debate.” 
122

  

According to Kronke, the arbitration agreement ceases to have effect, if there has 

already been an arbitral award or court decision with res judicata effect concerning the 

same subject matter and parties,
123

 and adds that “it would be sensible to regard the 

provisions in Article II (1)
124

 of the NY Convention as obliging the contracting parties 

to ensure in their national law that the courts recognise arbitration agreements and thus 

refuse recognition and enforcement of foreign judgments rendered in violation of 
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Article II (3)”
125

. As the NY Convention claims application in areas where the 

Regulation applies, the Convention takes precedence over the Regulation by virtue of 

Article 71, which states that “the Regulation shall not affect any conventions to which 

the Member States are parties and which in relation to particular matters govern 

jurisdiction or recognition or enforcement of judgments”. In these cases the outcome 

depends on the weight attributed by the national court to Article II (3) NY Convention. 

Some scholars argue that Article II NY Convention is generally recognised as a rule of 

uniform substantive law which ought to be applied even beyond the smaller area of 

enforcement of arbitral awards.
 126

 Article II (3) of the NY Convention is to be applied 

directly and without deviation via national public policy.
127

 If and insofar Article II (3) 

NY Convention obliges the court charged with recognition to take account of the 

arbitration agreement and to treat the matter as being exclusively transferred to the 

realm of arbitration, recognition of the judgment given despite the arbitration agreement 

ought to be refused.
128

 In any event, Article II (3) NY Convention must be invoked by 

either party in the proceedings and is not open for the court applying it on its own 

motion.
 

Under the Brussels Regulation, which is also part of domestic law of the signatory 

states, the recognizing court cannot question the jurisdiction of the court having 

rendered the judgment subjected to enforcement. The courts of the Member States are 

under duty to recognise and enforce the foreign judgment regardless of the violation of 

Article II (3) of the NY Convention. That the court of origin paid disrespect to the 

arbitration agreement shall not matter and shall not constitute a ground for refusal of 

recognition on its own.
129

  The judgment rendered despite an existing arbitration 

agreement is after all a Member State judgment and not an arbitrary award, so article 1 

(2) (d) of the Brussels Regulation does not come into operation. However, as mentioned 

above, the courts of a Member State applying the Brussels Regulation have the power to 
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rule over its own jurisdiction and can overrule the evaluation of the first court on 

whether the subject matter falls within the scope of the Regulation.  

There is no uniform set of rules on recognition and enforcement of a Member State 

judgment rendered despite an existing arbitration agreement. This question has been left 

to the discretion of the national courts of the Member States seized with recognition 

which is to rule on priority by taking into account the balance between a goal of mutual 

recognition of judgments between the Member States and respect for party autonomy. 

The doctrine and commentaries to the Brussels Regulation and the NY Convention 

suggest that such a judgment should not be rendered in the first place as all signatory 

states are under the obligation according to the NY Convention to respect the choice of 

the contracting parties to resort to arbitration. Nothing indicates as to how this 

conflicting with an arbitrary agreement judgment should be treated once its recognition 

is sought in another Member State.  The court seized with recognition will then have to 

decide between the principle of mutual recognition of judgments in the EU and respect 

for party autonomy.  

11. Arbitrary awards competing with Member State judgments  

The conflict which would arise between a Member State judgment and an arbitrary 

award entitled to recognition in the state addressed is not covered by the Regulation or 

the NY Convention. The State’s obligations to recognise foreign arbitration awards 

under the NY Convention and to enforce foreign judgments under the Brussels 

Regulation can thus come into conflict. The Schlosser Report suggests that a solution 

would be an analogous application of Article 34 (4) Brussels Regulation.
130

 Other 

scholars reply that “even if this proposition constitutes a sound solution in practice, it 

does not avoid the conflict between the Regulation and the Convention, because as long 

as the text of Articles 33 and 34 is not modified, giving priority to earlier arbitration 

award, the recognition of the award infringes on the obligation of that State under the 

Regulation.”
131

 The following Sections present an analysis of how domestic Swedish 

and German law delas with awards competing for recognition with Member State 

judgements.  
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11.1. Recognition of foreign arbitrary awards in Sweden  

In the preparatory works to the SAA the legislator emphasized the importance of the 

opinion of the Supreme Court in NJA 1979 p. 527, where the court referred to “the 

overall objective of the NY Convention to facilitate enforcement”.
132

 There seems to be 

an overall consensus on the general pro-enforcement attitude to foreign awards 

expressed in Swedish doctrine, legislation and case law.  

The grounds for refusing recognition and enforcement of foreign awards in sec. 52-60 

of the SAA, with some minor variations, correspond to the refusal grounds in Article V 

of the NY Convention. For instance, sec. 54 SAA states that recognition “shall” be 

refused due to procedural error instead of “may” in the wording of Article V NY 

Convention. Ordre public and Swedish arbitrability are examined ex officio, the other 

grounds for refusal are considered upon objection of one of the parties. 

There are no specific statutes of limitation as to the enforcement of the arbitrary awards; 

the general limitation period of ten years applies.
133

 The fact that an award is recognized 

has two important consequences: firstly it constitutes res judicata and secondly it may 

be enforced in Sweden. A recognised award has the same legal power in Sweden as a 

civil court judgement (see analogy to sec. 11 Ch. 17 SPC).
134

  

The Supreme Court of Sweden requires formal proof of court-ordered suspension before 

it will withhold enforcement of an award due to being set aside abroad.
135

 It held that 

the mere initiation of setting aside of the award does not mean that the award is not 

binding.
136

 

The eligible forum to accept applications for exequatur of foreign arbitrary awards is 

the Svea Court of Appeal (sec. 56 SAA). In case one of the parties to arbitration 

suspects that the award will not be enforceable in Sweden, the party can file a claim at a 

lower-instance court supporting it on the foreign award.
137
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11.2. Recognition of foreign arbitrary awards in Germany 

As stated in Section 8.3, German law has no pure principle of negative competence-

competence. The arbitration agreements are often subjected to scrutiny of the courts. 

Once the award has been rendered, the German courts have been very generous in 

recognition and enforcement of foreign arbitrary awards.  For instance, when resisting 

recognition upon the violation of right to be heard, the party must prove that the 

violation had affected the outcome of the proceedings to his detriment.
138

 The review of 

the content of the award is reduced to its minimum.  Sec. 1061 (1) GCCP provides for 

the NY Convention to be the governing law when German courts are requested to 

recognize and enforce a foreign arbitrary award. The German Federal Supreme Court 

has developed a doctrine on evaluating foreign arbitrary awards according to 

“international public policy” which is narrower than the scope of public policy under 

sec. 1059 (2) GCCP.
139

 A foreign award violates international public policy when the 

most fundamental principles of procedure or substantive law has been violated, e.g. in 

the case the award is obtained by fraud.
140

 Once the award is recognized, it possesses 

the legal power of a judicial verdict res judicata (sec. 1055 GCCP). 

According to German case law and doctrine, cited in Kronke, a party may only be able 

to oppose the enforcement of an award on the grounds that it is not yet binding to the 

parties if the award is still open to an appeal on the merits in second instance tribunal. 

The German courts rely on lex loci arbitri to distinguish the binding effect of an award. 

An award, for example, only becomes binding after a declaratory action in court 

proceedings at the seat of arbitration if the law of lex loci arbitri requires it.
141

 The 

forums for recognition and enforcement are Oberlandgerichte (Courts of Appeal).  

The losing party may apply for a negative declaratory judgment concerning a foreign 

arbitrary award (sec. 256 GCCP), if the proceedings against the award in the country of 

origin may induce denied enforceability in Germany. Should the foreign award be set 

aside in the country of origin after it was declared enforceable in Germany, the 

enforcement decision would essentially be annulled upon application to Landsgericht 

(court of first instance) (sec. 1061 (3) GCCP, see also sec. 767 (2) GCCP). Kronke 

argues it to be rather unique of the German courts to review their decision of 
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recognition and enforcement based on the award’s development in the country of 

origin.
142

 Parallel national and foreign fulfilment proceedings of foreign arbitrary 

awards are not allowed due to lack of legal interests (“Rechtsschutzbedürfnis”).
143

 Few 

reasonable explanations to this duality, where parallel negative declaratory proceedings 

are allowed and parallel fulfilment proceedings are forbidden, can be found in German 

doctrine and case law.  

The NY Convention does not provide any rules on the statutes of limitation for 

recognition and enforcement of awards. This question has been left to the interpretation 

of the signatory states.
144

 The German courts regard statutes of limitation as part of the 

substantive law. Therefore the German limitation of thirty years will only be applicable 

by German courts on awards where the substantive law is the law of Germany even if 

they are rendered abroad.
145

 Respectively, when recognition of a Swedish arbitrary 

award with governed by Swedish law is sought in Germany; it will be subjected to the 

general time limit of 10 years as to the Swedish law.  

In order to illustrate the recent positive development in recognition and enforcement of 

foreign awards in Germany, it is worth to mention the double-exequatur procedure that 

ceased to exist in Germany in 2009 after being applicable for over 25 years. It is 

mentioned here in order to illustrate the possibility of effectively dealing with the 

collisions between the Regulation and arbitration on a national level. Under the German 

law the rule used to be that exequatur cannot be recognized or enforced in Germany. 

However, if the arbitral award merged with a foreign enforcing judgment, the judgment 

creditor had at his discretion the option to choose whether to enforce the “merged” 

arbitral award to the judgment in the so-called “double exequatur” proceedings.
146

 The 

German Supreme Court put an end to so-called double exequatur holding so that it is 

only the arbitrary award that may be relied upon in recognition and enforcement.
147

  

This decision illustrates the attitude towards foreign arbitrary awards. 
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11.3. Concluding remarks  

There has been to clear precedent of Swedish or German case law of a foreign arbitrary 

award competing with a Member State judgment in recognition and enforcement 

proceedings. For example, if the parties in West Tankers were to enforce the English 

arbitrary award and the Italian court judgment in Sweden or in Germany and both of 

them would apply for exequatur, which one would be given priority? The possible 

reasoning of a judge faced with such proceedings can be construed from the existing 

case law and doctrine.  

One of the possible interpretations given by the courts would be to see to the purposes 

of the arbitration exception in the Brussels Regulation. As discussed above, in Section 

2.1 on drafting of the Brussels Convention, the original contracting parties, all 

signatories to the NY Convention, agreed on excluding arbitration out of the scope of 

Regulation partially due to existence of an operative international convention on 

recognition and enforcement of foreign arbitrary awards. Due to mutual recognition of 

the NY Convention by the Member States, the arbitrary award shall be given priority. 

The same conclusion can be reached by considering that with all EU Member States as 

signatories, the NY Convention had become part of Community law.  

Another way of interpretation could be through the legal hierarchy of statues, where 

Community law is ranked above international conventions. The foreign judgment from 

another Member State must be recognized and enforced independently of whether it is 

regarded as “correct” in the state of enforcement. In West-Tankers the ECJ established a 

hierarchy of purposes by which the Regulation is to be interpreted, where the mutual 

trust of the courts in different Member States was valued higher than party autonomy 

and eliminating conflicting judgments. This further strengthens the argument by which 

Community law gains priority over international conventions and national law. 

Therefore the foreign judgment will receive priority and will be recognized despite the 

existing award. 

A third possible interpretation would be an analogous interpretation of the case law, 

discussed in Section 8.1 on recognition and enforcement of judgments under the 

Brussels Regulation. The ECJ established a doctrine of “first-come, first-serve” in 

recognition and enforcement of foreign judgments from two Member States in third 

Member State. In this case, the time point at which the judgement or the award starts 
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producing legal effect in the state of origin would be deciding for whether the judgment 

or the award will receive priority in recognition and enforcement proceedings in 

Sweden or Germany.   

No matter which solution would be more likely to be chosen by the senate, it is most 

likely from the research conducted from case law, preparatory works and doctrine that, 

when faced with cases of strictly international character, the German and Swedish 

courts would most likely see to the autonomous interpretation of the NY Convention 

and the Brussels Regulation in case law and reports to find guide lines for decisions.
148

  

The problem in Germany is further complicated by the fact that exequatur of arbitrary 

awards is to be sought in the Court of Appeal while the eligible court for recognition 

and enforcement of foreign judgments is the Amtsgericht (local court) or a Landgericht 

(regional court). Will the fact that the application for recognition and enforcement of a 

foreign award is made in a court of higher instance than the application for recognition 

and enforcement of a foreign judgment have implications on the evaluation of priority?  

Sec. 328 GCCP suggests that when enforcement proceedings of the arbitrary award 

have been commenced prior to the recognition proceeding of the foreign judgment 

under national law, the recognition of the foreign judgment will be denied, as “the 

proceedings on which such judgment is based are incompatible with proceedings that 

have become pending earlier in Germany”. There are no similar grounds for resisting 

enforcement of an award according to German law, implying that the arbitrary award is 

likely to receive priority when conflicting with a judgment falling outside the scope of 

the Brussels Regulation. It is highly questionable if the same logic is applicable to 

Member State judgments seeking enforcement under the Brussels Regulation. 

The enforcement proceedings in Germany are further dependant on the fate of the 

arbitrary award at the place of origin (see Section 11.2.). When there is likelihood that 

the foreign award will lose its validity after the annulment proceedings, its enforcement 

in Germany may be denied. The question of who bears the burden of proof for this 

action has not yet been answered.  

When one takes the different aspects of German and Swedish procedural law (see 

Section 6.1.) into further consideration, obvious discrepancies between the practical 

applications of the Brussels Regulation become inevitable. Enforcement and recognition 
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proceedings in a German court may last much longer than the same proceedings in a 

court in Sweden. A German senate is also more likely to review a judgment or an 

arbitration agreement seeking enforcement with full scope of review.  

12. Final commentary and conclusions 

The analysis presented above indicates that there is no clear uniform solution in 

community law or the national law of the Member States dealing with parallel arbitrary 

and court proceedings, and conflicting judgments competing for recognition with 

arbitrary agreements or awards. There is a general opinion in the doctrine on lis pendens 

between arbitrary and court proceedings on the same merits. However, this opinion has 

not been articulated in mandatory provisions.  The Brussels Regulation and the NY 

Convention coexist but have not been coordinated. There is a tendency in the presented 

case law to give priority to the decisions of lex fori where recognition is sought. The 

narrow and vague interpretation of what qualifies as irreconcilable judgments further 

complicates a prognosis on possible recognition and enforcement. It is clear though that 

the national courts look to the ECJ and to the reports accompanying the Brussels 

Regulation as well as the preparatory works to the NY Convention for guidance. 

The problems with the autonomous interpretation of the Brussels Regulation according 

to its purposes (see Section 2.3.) become evident when the purposes conflict.
 149

 Some 

authors claim that the sum of case law from the ECJ present a hierarchy of purposes.  

Kronke uses the West Tankers case to illustrate the problems with autonomous 

interpretation, disputing that the ECJ have set the principle of mutual trust in other 

courts decisions higher than the purpose of matter of party autonomy and the purposes 

of minimising concurrent proceedings and irreconcilable judgments. The presented 

hierarchy can be perceived as unfavourable in the context of international arbitration, as 

it results in a narrower interpretation of the arbitration exception, even if the result was 

concurrent proceeding and likely irreconcilable judgments. Another consideration is 

that “utilizing these different purposes in interpreting the scope of the Regulation can be 

argued to have widened the operation of Regulation from initially rather restricted 
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aim”.
150

 This raises wider considerations on European law, such as access to justice and 

unification of the rules of conflict of jurisdiction.
151

   

A mechanism for allocating jurisdiction in the case of “torpedo actions” initiated to 

obstruct arbitration proceedings, proposed in the Heidelberg Report (see Section 4.1), 

would solve the issue. One single Member State court would be entitled to rule on the 

validity of the arbitration proceedings with res judicata effect upon other Member State 

courts. There is a need for an on-going declaratory action to the scope and validity of 

the arbitration agreement in order for the provisions in 27 (a) to kick in. The major 

short-coming of the Heidelberg Report, is that it does not clearly define ancillary to 

arbitration proceedings.  

Adopting the European Commission’s Proposal (Recast) of 14 Dec. 2010 (see Section 

4.4) would help to resolve the issue of allocating jurisdiction in matters covered by the 

disputed arbitration agreement. It has also a wider pro-arbitration character as it 

recognises the arbitrary tribunal’s competence to evaluate the validity of the arbitration 

agreement. Introduction of the new provisions suggested in the Proposal (Recast) of 14 

Dec. 2010 would have helped avoid parallel arbitrary and court proceeding on the same 

merits within the territory of the Member States.  

The wording of the Brussels 2012, discussed in Section 4.6 will aid in reversal of some 

of the implications of the West Tankers decision. It grants the courts of the state of 

recognition the possibility to enforce a foreign arbitrary award before a court judgment. 

Each Member State court has the right to refer parties to arbitration, stay or dismiss 

proceedings and examine whether an arbitration agreement is null, void or inoperative 

or incapable of being performed. The courts in the other Member States do not need to 

wait for the decision of another member state on the validity of an arbitration 

agreement, even if the question has been referred to that other court first. Any 

proceedings concerning arbitration fall outside the scope of Brussels 2012.  

It is questionable whether the mentioned changes in the Brussels 2012 will bring about 

a change in the interplay between the Regulation and arbitration. There is still room for 

parallel proceedings known as “torpedo actions” as the question of exclusive 

jurisdiction is undecided in the new Regulation. Basically, the new Regulation reverses 

the West Tankers judgment without dealing with the legislative gaps and overlaps 
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between international arbitration and cross-border litigation in Europe. By choosing to 

keep the status quo of the arbitration exception the European Parliament did not bring 

about the necessary changes in the Brussels Regulation. Some critics praise the new 

Regulation for broadening the arbitration exception which has been narrowed by the 

West Tankers ruling,
152

 but at the same time there is nothing in the new Regulation that 

prevents recognition of judgments rendered despite an existing arbitration agreement. 

Yet again this question has been consigned to the discretion of the national courts and 

their application of the NY Convention. As discussed in the previous Section, the 

national courts look for guidance in the principles behind the Brussels Regulation and 

the NY Convention when deciding between prioritizing between a Member State 

judgment and an arbitrary award. Therefore it would have been sound and reasonable to 

establish uniformity in interpretation of this conflict though common community 

provisions.   

At the same time, the reasoning behind the decision to keep the status quo of arbitration 

in the new drafted regulation, is based on the logic of the mandate granted the European 

Parliament and Commission. The Regulation is to facilitate the free movement of 

judgements in the EU without infringing on the subjects covered by prior agreements 

and conventions. Therefore providing a by uniform set of rules concerning arbitration 

within the Brussels Regulation the legislators would have exceeded their mandate and 

undermined the uniform interpretation of the NY Convention.   

The NY Convention does not provide uniform rules on jurisdiction or lis pendens for 

evaluation of the validity of the arbitrary agreements or for recognition and enforcement 

of the final awards. In light of the latest revision of the Brussels Regulation and the 

discussions that have led up to it, it may be time to consider whether signatory states to 

the NY Convention would benefit from a uniform set of rules concerning state court 

jurisdiction in ancillary to arbitration proceedings. Whether or not UNICITRAL will 

choose to address these questions remains to be seen.  

It has been suggested that the uncertainty in interpretation of the arbitration exception 

which allows for parallel proceeding and “torpedo actions” will contribute to making 

EU countries less attractive as places of arbitration and drawing big international 
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players to the arbitration institutions outside the EU.
153

 This argument does not take into 

account other reasons governing the decisions of the parties when choosing the place of 

arbitration, like for example proximity and the reputation of the institution, as well as 

costs and speed of proceedings. 

On a broader level, the analysis presented in this thesis highlights the differences in the 

interpretation of the provisions in the NY Convention and the Brussels Regulation that 

exist within the Member States. This leads to the question of whether the goal of 

international decisional harmony, set out by the legislators during the drafting process 

of the Brussels Regulation, has been reached. The differences in interpretation between 

the Member States of the NY Convention and the Brussels Regulation are inconsistent 

with the goals of the two international instruments. Given that the courts of the Member 

States are granted a wide margin of interpretation under the Brussels regime and the NY 

Convention, it would be reasonable to assume that they would strive for uniform 

application of the international provisions in order to harmonise the procedural law of 

the Member States.   
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