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1. 1. 1. 1. IntroductionIntroductionIntroductionIntroduction    
Silicosis among mineworkers and former mineworkers is one of South Africa’s 

largest health problems. Silicosis is a progressive lung disease that develops after 

long time exposure to dust containing respirable crystalline silica (“silica”) which 

is found in stone, rocks, sands and clays. Respirable crystalline silica causes 

hardening or scarring to the lung tissue, eventually leading to breathing difficul-

ties, shortness of breath, coughing and possibly death. Silicosis also increases the 

risk of contracting other diseases such as tuberculosis. The symptoms often do 

not show until many years after contraction. It’s an irreversible disease and the 

condition continues to worsen after exposure to the dust has ended.
1
 In hard 

rock mines, such as gold and platinum mines, workers are exposed to airborne 

dust containing silica through blasting operations and mechanical mining opera-

tions such as drilling, scraping, barring, lashing, tipping and loading.
2
 

 The prevalence of silicosis and other occupational diseases among South 

African mineworkers and ex-mineworkers is related to the negligence of mining 

companies to take the necessary precautions in the mines to reduce the amount 

of dust the workers are exposed to, and the negligence of the South African gov-

ernment, especially during apartheid years, to enact effective laws on the working 

conditions in the mines. Because of the nature of silicosis, law suits from workers 

seeking compensation, who were contracted with the disease years ago, are being 

brought forward today. 

 South Africa has since the end of apartheid ratified most of the important 

human rights treaties and the country also has a constitution with a bill of rights 

that is considered progressive. When apartheid was abolished naturally there 

were major reviews of the country’s legislation, including the legislation regulat-

ing the conditions in the mines with many improvements as a result. However, 

there are indications that also the post-apartheid legislation has failed when it 

comes to protecting the mineworkers from the hazardous conditions in the 

mines. 

 My focus in this essay is on the post-apartheid development of the mining 

legislation, to see whether South Africa is performing in accordance with its hu-

                                                 
1
 About Silicosis, UK Health and Safety Executive, found at [http://www.hse.gov.uk/lung-

disease/silicosis.htm], 2013-03-31. 
2
 South African Mining Industry Best Practice on the Prevention of Silicosis, Mine Health and 

Safety Council, March 2006, p 4. 
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man rights obligations. Possible violations of the mineworkers’ right to health will 

be examined. I will also look at the compensation legislation for mineworkers’ 

who have contracted silicosis, to see if it is in accordance with principles of 

remediation in international law. 

 

1.1 1.1 1.1 1.1 PurposePurposePurposePurpose    

South Africa has a history of economically very successful mining. The platinum, 

gold and diamond mines have contributed vastly to the country’s wealth. 

However, part of the saga is the fact that the apartheid years facilitated very 

cheap black labor. Black workers were being used as a cheap commodity with 

little care for their working conditions and health. When it comes to 

occupational diseases like silicosis, the magnitude of the problem is only being 

fully known today. I want to look into this issue because I want to find out how 

the current government, after years of human rights negligence, is handling the 

issue and if the remediation offered reaches international human rights standard. 

South Africa has a progressive constitution and has signed up to most important 

international human rights treaties and conventions, but it is also a young 

democracy struggling with the abuses of the apartheid era in recent memory. 

    

1.2 1.2 1.2 1.2 TheoryTheoryTheoryTheory    

1.2.1 1.2.1 1.2.1 1.2.1 Legal PositivismLegal PositivismLegal PositivismLegal Positivism    

In this essay I apply the theory of legal positivism. Legal positivism separates the 

law’s existence from its merits. According to this theory the law exists because of 

social facts; its existence comes from what has been posited by the relevant 

structures of governance and has nothing to do with how just or fair it is 

considered to be. The quality of the law is nonetheless important, but it does not 

determine whether the law exists or not or whether there is a legal system in 

place.
3
 

 

1.2.21.2.21.2.21.2.2    Positivism in international lPositivism in international lPositivism in international lPositivism in international lawawawaw    

                                                 
3
 Legal Positivism, The Stanford Encyclopedia of Philosophy, Fall 2009 Edition, found at 

[http://plato.stanford.edu/archives/fall2009/entries/legal-positivism], 2013-03-31. 
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In international law, because of the nature of the international community, legal 

positivism has taken on a slightly different form than the one described in the 

previous section, since there is no sovereign authority who hands down the law. 

The main focus is on the separation between moral and legal rules. International 

law’s basis is state consent, express or implied.
4
  

 The International Court of Justice (ICJ) defines in its statute three sources 

of international law. According to article 38(1) of the Statute, the Court, as its 

purpose is to decide in accordance with international law, shall apply 

conventions, custom and “the general principles of law recognized by civilized 

nations”
5
. There is no formal hierarchy between the sources

6
, although some 

emphasize the “normative superiority” of the two first ones.
7
 In addition, judicial 

decisions and the teachings of scholars make up subsidiary sources of law that 

help determine the rules of law.
8
 Although there’s not always a clear line to be 

drawn between moral and law, what positivism poses is that a legal rule can never 

be based solely on a moral consideration.
9
 

 Bilateral and multilateral treaties constitute the most accepted and easily 

accessible form of international law and where state consent is most explicit. The 

law of making and applying treaties is codified in the Vienna Convention on the 

Law of Treaties from 1969, which is considered to constitute customary law.
10
 

Custom develops out of state practice, but for a customary rule to emerge the 

rule must constitute both evidence of general practice and be accepted as law, 

hence there is both an objective and a subjective element to it. States must agree 

that the practice has developed into a binding obligation; this is the subjective 

element of opinio juris11. If one state is protesting and not conforming to the 

practice, this may slow down the formation of a customary rule. But when the 

rule has become custom the state is nonetheless bound, like every other state, by 

                                                 
4
 Aust, Anthony. Handbook of International Law, 2nd edition, Cambridge University Press, 

Cambridge, 2010, p. 4.  
5
 Article 38(1), Statute of the International Court of Justice, June 26, 1945, 59 Stat. 1031. 

6
 Aust, p. 6. 

7
 Olivier, Michèle. The relevance of ‘soft law’ as a source of international human rights, 

Comparative and International Law Journal of Southern Africa, 2002, Vol. 35, Issue 3, p. 290.  
8
 Aust, p. 6. 

9
 Totaro, Martin V. Legal Positivism, Constructivism, and International Human Rights Law: The 

Case of Participatory Development, Virginia Journal of International Law, 2008, Vol. 48, p. 724. 
10

 Aust, p. 50. 
11

 Ibid.,, p. 7. 
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that rule.
12
 Exactly what general principles art 38 refers to is unclear and opinions 

vary. Some principles that are widely accepted as general principles of 

international law were originally copied from domestic law to help develop 

international law, such as the principles of ‘good faith’ and ‘estoppel’.
13
 Today 

many general principles have become customary rules, or have been codified in 

treaties. 

 States are bound by the obligations laid down by international human 

rights law. They are obligated to respect, protect and fulfill human rights by 

putting in place domestic measures and legislation.
14
 

    

1.3 1.3 1.3 1.3 MethodMethodMethodMethod    

Although there are several health issues among mineworkers and former 

mineworkers, I have chosen to focus my research on workers who have 

contracted silicosis. Silicosis is a chronic and serious disease with no cure. 

Because the symptoms show only many years after contraction it is a silent, 

creeping disease that remain underdiagnosed and poses a great challenge to the 

issue of compensation. The focus is on gold mines since they have had the 

biggest problem with silica dust exposure.  

 I will look at silicosis as an occupational disease and examine the situation 

of workers contracting silicosis from a human rights perspective, looking at 

possible violations of their right to health. The scope and meaning of the right to 

health and especially the state responsibility to protect this right will be studied. 

The International Covenant on Economic, Social and Cultural rights (ICESCR) 

provides the most comprehensive definition of the right. Other international 

instruments containing provisions on the right to health are the Universal 

Declaration of Human Rights (UDHR), the World Health Organization’s 

(WHO) Constitution and the African Charter on Human and Peoples’ Rights 

(African Charter). There are also several Conventions from the International 

Labour Organization (ILO) that deal with occupational health. 

                                                 
12

 Higgins, Rosalyn. Themes and Theories: Selected Speeches, Essays and Writings in Interna-

tional Law vol. 1, United States, Oxford University Press, 2009, p. 111. 
13

 Aust, p. 8. 
14

 The Foundation of International Human Rights Law, The Universal Declaration of Human 

Rights, found at [http://www.un.org/en/documents/udhr/hr_law.shtml], 2013-03-31. 
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 I will look at what changes have been made in the legislation regulating the 

conditions in the mines since apartheid ended and democratic South Africa took 

on a comprehensive human rights commitment. National legislation will be 

studied with the aim to see whether the post-apartheid legislation is compatible 

with South Africa’s human rights obligations. 

 Finally, I want to look at the remediation offered to the mineworkers who 

contracted silicosis, focusing on compensation and compare the compensation 

regulation to principles on remediation in international and regional human 

rights law. In comparing I will look at international and regional human rights 

law about state responsibility to offer effective remediation, such as the ICESCR 

and the African Charter and look at the recently adopted Principles and 

guidelines on Economic, Social and Cultural Rights in the African Charter on 

Human and Peoples' Rights (Nairobi Guidelines). The national legislation will 

be evaluated against principles of remediation in international and regional 

human rights law. 

    

2. 2. 2. 2. BackgroundBackgroundBackgroundBackground    
I want to give a background of gold mining in South Africa and the situation of 

the mineworkers from the beginning of gold mining operations. How the mines 

came about and the systems for recruiting migrant labor have shaped the current 

situation and workings conditions in the mines. 

 

2.1 2.1 2.1 2.1 Gold mining in South AfricaGold mining in South AfricaGold mining in South AfricaGold mining in South Africa    

 

“Gold mining, as the economic historians have long pointed out, 

powered South Africa's industrial revolution and dominated its 

economy for a century. Whether in terms of export earnings, 

employment of labor, stimulation of a wide range of economic 

activity from coal mining to agricultural production, or tax revenue, 

gold was the driving force.” –Wilson, F. 2001
15
 

                                                 
15

 Wilson, Francis. Minerals and Migrants: How the Mining Industry has Shaped South Africa, 

Daedalus, Vol. 130, Issue 1, p. 101. 
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In 1886 the Witwatersrand gold fields were discovered. “The Rand” stretches 

over Gauteng province, the province where the city of Johannesburg is now 

situated. The discovery of these gold fields laid the basis for the country’s 

extensive economic growth during the first half of the 20
th
 century. 

Witwatersrand had become the largest gold-producing area in the world only ten 

years after gold was discovered there
16
. By the same time the number of men 

working in the mines had reached some hundred thousand. After an additional 

ten years gold was making up 2/3 of the country’s total export income. The 

extraction of gold led to enormous industrial development in the area and was 

the reason Johannesburg emerged as a city and economic hub.
17
 The economic 

success of gold-mining continued and had its peak in the 1980s with more than 

500 000 people employed in the gold mines and South African gold constituting 

between one-half and two-thirds of the world’s total production. Between 40 and 

50 percent of the country’s export income at this time was from gold.
18 

 Gold mining in South Africa has decreased since the 1980s, due to profits 

gradually declining. In the early 1990s South Africa was still the world leading 

gold producer, producing 44.5 percent of global output. In 2010 South Africa 

was down to fifth place in world ranking, with a production of seven percent of 

global output. In 2012 gold mining accounted for only five percent of the 

country’s GDP – the lowest production level in 50 years. This decrease evidently 

has led to job losses with employment in the mines going down by 40 percent in 

the 1990s and continuing to fall steadily during the 21
st
 century’s first decade.

19
 

    

2.1.1 2.1.1 2.1.1 2.1.1 The The The The workersworkersworkersworkers    of the of the of the of the gold gold gold gold minesminesminesmines    

The discovery of the Witwatersrand gold fields was not only an economic 

turning point in the history of South Africa, but also a social one. It led to a huge 

demand of workers to do the mining, preferably at the cheapest cost possible. 

Many argue that the exploitation of these mines would not have been possible if 

                                                 
16

 Harrison, Philip & Zuck, Tanya. The power of mining – the fall of gold and the rise of Johan-

nesburg, Journal of Contemporary African Studies, 2012, Vol. 30, Issue 4, p. 554. 
17

 O. Glenn Saxon Jr. Gold Mining in South Africa, The Analysts Journal, 1953, Vol. 9, No. 5, p. 

61. 
18

 Wilson, p. 102. 
19

 Harrison & Zuck, p. 561. 
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it wasn’t for the same time exploitation of large numbers of black African work-

workers, migrating from the whole of Southern Africa to work in the mines.
 20
  

 Workers were first recruited from the native reserves (later known as 

homelands – the areas of the country that were designated for black people) to 

do unskilled labor. Many white workers came from Great Britain and Australia 

to provide high-level skills. Black workers were barred from doing other than 

unskilled labor, protecting the interests of the white workers. The Chamber of 

Mines, the mining industry’s employment organization, was handling the 

recruitment of black workers on behalf of the companies in an attempt to reduce 

costs and competitive labor recruitment.
21
 Because of the growing demand for 

unskilled low-wage labor people were recruited from the whole of Southern 

Africa.
22
 The Chamber of Mines developed strategies to recruit people in rural 

areas, hiring white traders or missionaries to convince black people in their area 

to join a mine. Traditional chiefs received gifts and bribes in return for sending 

groups of men to the mines.
23
 

 The migrant labor system entailed that the workers were housed in single-

sex simple housing close to the mines, and only offered fixed term contracts of a 

couple of months up to two years, after which they were sent back either to their 

reserve/homeland or country of origin. The Chamber of Mines managed, with 

support from the South African state, to keep the black workers’ wages at the 

same level from 1911 to 1969.
24
 

 

2.1.2 2.1.2 2.1.2 2.1.2 AAAApartheid yearspartheid yearspartheid yearspartheid years    and nowand nowand nowand now    

In the 1970s the patterns of labor migration changed due to changed political 

situations in the neighboring countries that had supplied the mines with most of 

its workers. Mozambique became independent and the Malawian government 

was trying to restrict the release of labor to South Africa. This together with the 

HIV/AIDS situation in the neighboring countries encouraged the mining 

industry to instead employ people from the South African ‘homelands’. This was 

                                                 
20

 Maloka, Tshidiso. Review and commentary - Mines and labour migrants in Southern Africa, 

Journal of Historical Sociology, 1997, Vol. 10, No. 2, p. 213. 
21

 Ibid., p. 215. 
22

 Harrison & Zuck, p. 554. 
23

 Maloka, p. 217. 
24

 Wilson, p. 103. 
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also encouraged by the apartheid government. What also changed was the length 

of the workers’ contracts, because the mining companies wanted more 

experienced workers.
25
 

 What this led to was black mineworkers being exposed to the unhealthy 

conditions in the mines for longer periods of time, including the airborne dust 

that causes silicosis. Although they now spent considerably more time at the 

mines than at their rural homes, because of apartheid legislation only allowing 

black residency in the homelands, they were still treated as migrant workers with 

no change in employment terms and no trade union or political rights.
26
 

 Today the racist laws of apartheid are gone, but race still remains a very 

important factor when it comes to occupation, salary, housing, and disease 

burden. The employment situation at the mines is still characterized by the 

system of migrant labor, both cross-border and internal migration, where mostly 

men come to the mines for work and stay in single-sex compounds, going back 

to their rural homes and families with varying regularity. 

    

3. 3. 3. 3. Silicosis Silicosis Silicosis Silicosis ––––    an incurable but preventable occupational an incurable but preventable occupational an incurable but preventable occupational an incurable but preventable occupational 

didididisssseaseeaseeaseease    

3.1 3.1 3.1 3.1 About the diseaseAbout the diseaseAbout the diseaseAbout the disease    

Silicosis is caused by long time exposure to dust from stone, rocks, sands, and 

clays containing particles of respirable crystalline silica. “Respirable” refers to the 

very small size of the particles, which enable them to enter deep into the lungs. 

These particles become trapped in the lungs causing damage to the lung tissue. It 

is a progressive lung disease that becomes worse over time and symptoms often 

show only long time after contraction. However, through a lung function test and 

x-ray it is possible to diagnose people who have no symptoms. Silicosis leads to 

breathing difficulties and shortness of breath and is potentially fatal. There is no 

cure for silicosis. The disease further increases the risk of contracting other 

diseases, especially tuberculosis, to the same extent as HIV does. There are 

three different forms of silicosis, chronic, accelerated and acute silicosis. Which 

                                                 
25

 Marks, Shula. The Silent Scourge? Silicosis, Respiratory Disease and Gold-Mining in South 

Africa, Journal of Ethnic and Migration Studies, 2006, Vol. 32, No. 4, p. 572. 
26

 Ibid. 
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one of the different forms that develop in the body depends on the amount of 

silica dust you are exposed to. Chronic silicosis is most common among 

mineworkers who are exposed to fairly low levels of silica dust but for a long 

period of time and causes symptoms after approximately ten years. Acute 

silicosis can develop only after a couple of weeks of exposure if the body is 

exposed to extremely high levels of silica dust.
27
  

 

3.2 3.2 3.2 3.2 Silicosis in the minesSilicosis in the minesSilicosis in the minesSilicosis in the mines    

In hard rock mines, such as gold mines, workers are exposed silica dust through 

blasting operations and mechanical mining operations.
28
 The source of silica is 

the ore.
29
 One of the main reasons for the high levels of silica dust in South 

African gold mines is the deep-level mining that was made possible because of 

the advancement of technology. Especially in deep-level mining is the exposure 

to silica dust extra hazardous, and South African mines are among the deepest in 

the world.
30
  

 During the first two decades of the 20
th
 century the South African mining 

industry was overwhelmed by the extremely high death tolls from respiratory 

diseases among workers. There was a perception that silicosis mostly killed white 

miners and that black miners mainly died from tuberculosis. Since silicosis and 

tuberculosis are so interrelated, looking back at reports from the first half of the 

20
th
 century it is difficult to separate the two.

31
 Many studies show that white 

workers were to a larger extent recognized as suffering from silicosis while black 

workers were instead believed to suffer from what was seen as a severe form of 

tuberculosis that black people were much more likely to contract, allegedly 

based on perceptions about their racial vulnerability.
32
 Today it is being argued 

that silicosis among black workers already in the first half of the 20
th
 century was 

a much worse problem than was previously recognized. There are several 

possible reasons for this being acknowledged only now. As the “silent and 

                                                 
27

 South African Mining Industry Best Practice on the Prevention of Silicosis, Mine Health and 

Safety Council, March 2006, p 2. 
28

 Ibid.  
29

 National Programme for the Elimination of Silicosis, Department of Labour, 2004, p 3. 
30

 Marks, p. 574. 
31

 Ibid., p. 576. 
32

 Ibid., p. 573. 
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creeping”
33
 disease it is, many of the miners only got symptoms while already 

retired back in their rural homes. There often they could not access health care 

facilities with the capacity to properly diagnose silicosis.
34
 It is also being 

suggested that when black miners were diagnosed with tuberculosis and also 

showed symptoms of silicosis, only tuberculosis was reported. Before mid-20
th
 

century few black workers were in fact properly examined and x-rayed.
 35
 

 When white miners were starting to be diagnosed with silicosis, in the 

beginning of the 20
th
 century, some improvements were made in the mines to 

reduce the level of silica dust and medical surveillance was introduced. These 

methods basically turned silicosis in the gold mines into a chronic instead of an 

acute disease.
36
  

 However, in 1995 a commission with the task to look over the current 

regulation on safety and health in mines reported that the levels of silica dust in 

the gold mines hadn’t changed for more than half a century.
37
 What the 

Commission also concluded was that the fact that smaller and not as efficient x-

ray plates had been used for black workers compared to the bigger ones used for 

white workers was a main reason for the under-diagnosis of silicosis.
38
  

 When apartheid was abolished researchers began to seriously study the 

health of black mineworkers and ex-workers. Estimations from the studies of 

these researchers showed that among several groups of former migrant workers 

in gold mines around 30 percent were suffering from silicosis. Only a small 

fraction of these had been compensated.
39
 During apartheid, the official statistics 

that showed much lower prevalence of silicosis among black workers were based 

on numbers of who had received compensation. Since very few black workers 

applied for and received compensation, the statistics showed a misrepresentation 

of black workers contracted with silicosis.
40
 

 It has been reported to have been some early knowledge and discussion, 

during the first half of the 20
th
 century, about silicosis among black miners but 

                                                 
33

 Ibid., p. 572. 
34

 Ibid. 
35

 Ibid., p. 579-580. 
36

 McCulloch, Jock. Counting the Cost: Gold Mining and Occupational Disease in Contemporary 

South Africa, African Affairs, 2009, Vol. 108, Issue 431, p. 225. 
37

 Ibid., p. 230. 
38

 Ibid., p. 235. 
39

 Ibid., p. 231. 
40

 Ibid., p. 234. 
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this was never taken seriously. Allegedly the culture of keeping miners working 

no matter how sick they were stood in the way. Also, the compensation to the 

white miners were costly for the mines, making the companies and the Chamber 

of Mines eager to recognize as few cases as possible. As mentioned, the levels of 

silica dust in the mines did go down due to some improvements and this 

together with the mere fact that a system for compensation was implemented 

made protests peter out.
41
 

4. 4. 4. 4. The The The The rrrright to healthight to healthight to healthight to health    
Does the fact that mineworkers contract silicosis as a result of the working 

conditions in the gold mines constitute a violation of their right to health? In this 

section I will look at the right to health and a healthy working environment in an 

attempt to answer this question. First an introduction to socio-economic rights 

and state responsibility for non-state actors’ violations of socio-economic rights 

will be provided. 

 

4.14.14.14.1    SocioSocioSocioSocio----economic rightseconomic rightseconomic rightseconomic rights    

Human rights are generally classified into two groups – economic, social and 

cultural rights (or socio-economic rights, which is the term I will use in the 

following) and civil and political rights. The right to health belongs to the 

category of socio-economic rights, or second generation rights, as opposed to 

first generation civil and political rights. Although socio-economic rights have 

been recognized since 1948 in the UDHR and since 1966 in the ICESCR they 

have traditionally been accorded lower priority than civil and political rights and 

there is still a considerable debate about the concepts, substance and application 

of socio-economic rights.
42
 This debate goes back to the drafting of the 

Covenants: the International Covenant on Civil and Political Rights (ICCPR) and 

the ICESCR. Two separate treaties – one with civil and political rights and one 

with social, economic and cultural rights – were created because some states 

rejected being bound to fulfill socio-economic rights. Thus, two treaties were 

drafted so that states could ratify one but not the other. Other reasons given for 

                                                 
41

 Ibid. 
42

 Baderin, Mashood & McCorquodale, Robert. Economic, Social and Cultural Rights in Action, 

Modern Law Review, 2009, Vol. 72, Issue 1, p. 4. 
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separating the two categories of rights included socio-economic rights being de-

described more as goals as opposed to civil and political rights that must be given 

effect instantly, that socio-economic rights could not be exactly defined, and that 

they were not justiciable like first generation rights. However, when creating the 

two Covenants the General Assembly did point out that the two generations of 

rights are interconnected and interdependent. The reasons mentioned for 

separating the rights into two categories constitute the three main concerns that 

have generated debate when it comes to socio-economic rights.
43
 

 Western liberal democracies have tended to embrace civil and political 

rights more and claim that they need to be constitutionally protected, while many 

developing countries have advocated for economic, social and cultural rights and 

the importance of having them legally protected.
44
 The socio-economic rights are 

such as the right to an adequate standard of living meaning the right to food, 

clothing, housing and the right to education and to highest attainable health
45
. 

They have been described as requiring intervention from the state, whereas civil 

and political rights, it is argued, more favor abstention by the state, such as the 

right to liberty of movement, freedom of thought and freedom of association
46
. 

Consequently the debate has to do with the perceived role of the state. 

 The main objective of socio-economic rights is to have a state legally 

obliged “to utilize its available resources maximally in order to redress social and 

economic imbalances and inequalities”. Socio-economic rights are about 

promoting social integration, equality and solidarity.
47
 Although it is rarely 

contested that it is the state’s task to improve the standard of living of its citizens, 

what is at the center of the debate is whether they should be legally and 

justiciably obliged to do so. “Thus the main area of skepticism about economic, 

social and cultural rights being real rights relates to their justiciability and 

enforceability”
48
, with greatest emphasis on the first. To explain the concepts, 

enforcement of a right is about identifying the duties and entitlements that need 
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to be maintained and executed. Justiciability has to do with whether there is a 

review mechanism available to determine non-compliance with a duty.
49
  

 In arguing that socio-economic rights lack justiciability it is claimed that 

courts “cannot adjudicate on [economic, social and cultural] rights because they 

involve policy decisions that fall within the functions of the legislature and 

executive of a state rather than that of the judiciary and that the courts (or any 

international human rights supervisory body) cannot take over policy making 

from governments in relation to [economic, social and cultural] rights”
50
. That 

socio-economic rights cannot be applied in courts, the “costly” or resource-

intensive side to them and the difficulty in defining them are the three main 

arguments used for arguing that they are not “real” rights.
51
 

 The controversy of looking at socio-economic rights as human rights and 

not merely political goals because of lack of justiciability should have settled 

somewhat. There is the fact that today 160 countries have ratified the legally 

binding ICESCR
52
 and that several states have incorporated socio-economic 

rights in their domestic law, for example South Africa.
53
 The UN has clearly 

stated that it considers all rights to be equally important, indivisible and 

interdependent. Through the General Comments many of the ICESCR 

provisions have been defined and explained in further detail by the Committee 

for Economic, Social and Cultural Rights (CESCR). According to the CESCR, 

claiming that socio-economic rights are non-justiciable undermines the courts’ 

ability to protect these rights, at the expense of the vulnerable groups that socio-

economic rights are supposed to protect. Further, both the African Commission 

on Human and Peoples’ Rights (African Commission) and the South African 

Constitutional Court have rejected the idea of socio-economic rights’ non-

justiciability.
54
 

 The ICESCR allows for state parties to progressively realize the rights in it 

but they must take steps to the maximum of its available resources to do so.
55
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This construction is due to the fact that many socio-economic rights do require 

more resources than civil and political rights. However, the Covenant imposes 

some immediate obligations as well. The state obligations can be divided into 

obligations of conduct and obligations of result. The full realization of the rights 

in the Covenant is an obligation of result that can be achieved progressively, but 

states are legally obliged without delay to take the necessary steps towards 

realization of the rights – constituting an obligation of conduct that is 

immediate.
56
 

 

4.1.1 4.1.1 4.1.1 4.1.1 SocioSocioSocioSocio----economic rights and noneconomic rights and noneconomic rights and noneconomic rights and non----state actorsstate actorsstate actorsstate actors    

Traditionally, human rights have been about protecting the individual from the 

state. Hence, the protection and promotion of human rights has only been a 

concern for states and only states have been regarded as able to violate human 

rights. With the change of world order that globalization brought upon us, 

companies’ possible responsibility for human rights abuses started to gain more 

attention.
57
 Companies traditionally did not have a distinct place in public 

international law. But “[t]he emergence of influential multi-national corporations 

… has shown us that this traditional approach increasingly falls short of realistic 

needs.”
58
 

   Professor John Ruggie, former UN Special representative for Business 

and Human Rights, identifies three important reasons for the increased attention 

paid to business and human rights. He suggests, first, that the fact that companies 

have gained more power in itself instigates other social actors with other wills and 

aims to organize countervailing power and monitor the companies for power 

abuse. Second, the behavior of companies lies behind the increased attention in 

the way it was uncovered that many companies were committing or had 

committed serious human rights abuses, creating demands from civil society that 

the perpetrators be held accountable. Third, Ruggie notes that the mere fact that 

transnational companies, because of their reach and importance, have the power 
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and ability to address societal problems in ways governments are not always able 

to do, raises expectations on them.
59
 

 Most agree that international human rights treaties do not impose direct 

legally binding obligation on companies, although national regulation that 

companies are subject to may be heavily influenced by international human 

rights law.
60
 Only states can be parties to conventions such as the ICCPR and 

ICESCR. Companies and other non-state actors are said to be only indirectly 

accountable through states. States on the other hand can be held accountable 

directly for human rights abuse by companies within their jurisdiction. 

 However, the UDHR states in its preamble that “every individual and 

every organ of society, keeping this Declaration constantly in mind, shall strive 

by teaching and education to promote respect for these rights and freedoms and 

by progressive measures, national and international, to secure their universal and 

effective recognition and observance…”
61
. It would not be too farfetched to argue 

that a corporation is an organ of society; hence it should promote respect for 

human rights and secure their recognition and observance. Also the ICESCR, as 

well as the ICCPR, in the preamble acknowledges the individual’s duty to strive 

for promotion and observance of human rights.
62
 In fact, when it comes to the 

right to health, the CESCR has declared in its General Comment that all 

members of society, including private business sector, “have responsibilities 

regarding the realization of the right to health”
63
. 

 The human rights responsibility of companies is without doubt becoming 

stronger, with much done in recent years on the topic within the UN. In 1998 

the UN appointed a sessional working group with the task to study business and 

human rights. This led to the 2003 report Norms on the Responsibilities of 

Transnational Corporations and Other Business Enterprises with Regard to 

Human Rights which suggested that companies should be brought directly under 

existing international human rights legislation. The Norms received much 

criticism from companies and states, while civil society was generally in favor of 
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the Norms. The Norms were criticized for taking too big a step away from the 

prevailing situation and were never formally endorsed.
64
 

 In 2005, after the debate on the Norms came to a stalemate, Professor 

John Ruggie was appointed Special Representative on the issue of human rights 

and transnational corporations and other business enterprises and under that 

mandate he developed a framework and operationalized the framework with the 

2011 Guiding Principles on Business and Human Rights. The framework’s three 

pillars are the state duty to protect against human rights abuses from third 

parties, the corporate responsibility to respect human rights and the need for 

more effective remedies.
65
 The 31 principles build on the framework and has 

been claimed to constitute “the global standard of practice that is now expected 

of all States and businesses with regard to business and human rights”
66
. 

Although the document itself is not legally binding, it “elaborate[s] on the 

implications of existing standards and practices for States and businesses, and 

include points covered variously in international and domestic law”
67
. 

 Although states still have the main responsibility for respecting human 

rights and protecting against human rights abuse, it is safe to say that the time 

when corporations were considered incapable of violating human rights is gone. 

Instead, we seem to be heading towards a more and more binding responsibility 

for corporations to respect human rights, as well as provide effective remedy 

where abuse occurs. The minimum requirement on companies is, in accordance 

with the second pillar of Ruggie’s framework, that they respect the state’s human 

rights obligations. This means that companies should “repeal laws and rescind 

policies, administrative measures and programmes that do not conform to states’ 

human rights obligations including those with respect to [economic, social and 

cultural] rights”
68
. 

 One could therefore elaborate on the responsibility of the mining 

companies for the possible failures in protecting the workers’ health. It can be 

argued that the companies had a responsibility to do more to reduce the levels of 
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silica dust in the mines, and not turn a blind eye to the epidemic of silicosis 

among the mineworkers. However, I will in the following mainly focus on the 

state responsibility to protect the workers from human rights violations by the 

mining companies, and the state’s obligation to offer effective remediation where 

abuse have occurred. 

 States are obligated to protect the ones living within their jurisdiction from 

human rights violations, as emphasized in the first pillar of Ruggie’s framework’s. 

In the ICESCR it is stated in article 2(1) that this responsibility includes 

particularly the adoption of legislative measures. With this duty comes the 

responsibility to reform, amend and repeal legislation that is not consistent with 

the provisions. The obligation to protect people from human rights abuse means 

that a state is obligated to make sure that non-state actors do not interfere with 

the socio-economic rights of the people within the state’s jurisdiction.
69
 

 States are not only required to take appropriate measures to prevent 

human rights abuse by non-state actors but also to investigate and punish 

violations as well as provide access to effective remediation. The duty to provide 

effective remediation is strongly emphasized by Ruggie, as constituting the third 

pillar of his framework. The CESCR in 2001 in its Concluding Observations on 

Honduras’s initial report on the implementation of the ICESCR expressed 

concern about “the extremely negative effects of the use of pollutants and toxic 

substances” on the environment in some industrial sectors “such as banana 

growing and gold-mining (…), thereby putting at risk the health and lives of 

workers and those living in the vicinity of the affected areas”
70
. The Committee 

further urged Honduras “to adopt and implement legislative and other measures 

to protect workers from the occupational health hazards resulting from the use 

of toxic substances - such as pesticides and cyanide - in the banana-growing and 

gold-mining industries”
71
.  

 To conclude, as Baderin & McCorquodale point out, “states must ensure 

that there are accessible, transparent, and effective monitoring and accountability 

mechanisms to regulate the conduct of [non-state actors] like [trans-national 
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corporations] in order to ensure compliance with human rights responsibilities”
72
 

and “[a]ll victims of human rights violations by [non-state actors] should be 

entitled to adequate reparation, which may take the form of restitution, 

compensation, satisfaction, or guarantee of non-repetition”
73
. 

 

4.2. 4.2. 4.2. 4.2. Right Right Right Right to healthto healthto healthto health    in international and regional human rights lawin international and regional human rights lawin international and regional human rights lawin international and regional human rights law    

The right to health was first recognized in the WHO Constitution in 1946. In 

the preamble to the Constitution it is stated that “the enjoyment of the highest 

attainable standard of health is one of the fundamental rights of every human 

being without distinction of race, religion, political belief, economic or social 

condition” and that “governments have a responsibility for the health of their 

peoples which can be fulfilled only by the provision of adequate health and 

social measures”. Further, in 1948 the right to health was recognized in the 

UDHR. Article 25(1) of the UDHR states that “everyone has the right to a 

standard of living adequate for the health and well-being of himself and of his 

family, including food, clothing, housing and medical care and necessary social 

services, and the right to security in the event of unemployment, sickness, 

disability, widowhood, old age or other lack of livelihood in circumstances 

beyond his control”.
74
 

 The ICESCR offers the most comprehensive provision on the right to 

health. Article 12 of the ICESCR assures the right to the highest attainable 

standard of physical and mental health, requiring the state to take the steps 

necessary for “the improvement of all aspects of environmental and industrial 

hygiene; the prevention, treatment and control of epidemic, endemic, 

occupational and other diseases; and the creation of conditions which would 

assure to all medical service and medical attention in the event of sickness”. 

Article 7, on the right to work, states that everyone has the right to enjoy just and 

favourable conditions of work including safe and healthy working conditions. 
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 South Africa signed the ICCPR and ICESCR in 1994 and ratified the IC-

ICCPR in 1998.
75
 The ICESCR has yet to be ratified. However, the Cabinet ap-

approved of the ratification in October 2012 and its recommendation is to be 

tabled in parliament in line with section 231(2) of the Constitution.
76
 Section 

231(2) states that an international treaty is binding only after it has been 

approved by resolution in the two houses of parliament.
77
 Since South Africa’s 

clear intention is to ratify the ICESCR in short time and hence bind itself to the 

Covenant’s obligations, I find it valuable and important to look at the ICESCR 

and the CESCR’s General Comments in examining South Africa’s performance 

when it comes to the right to health. The fact that South Africa, as a new state 

party to the ICESCR, only two years after ratification will have to submit its initial 

report on implementation and compliance with the Covenant makes it even 

more interesting and important. 

 South Africa signed and ratified the African Charter in 1996.
78
 The right to 

health is expressed in article 16 which states that “every individual shall have the 

right to enjoy the best attainable state of physical and mental health” and that 

“states parties to the present Charter shall take the necessary measures to protect 

the health of their people and to ensure that they receive medical attention when 

they are sick”. 

 South Africa has ratified the two ILO Conventions on Occupational Safety 

and Health and Safety and Health in Mines
79
. The ILO Conventions are legally 

binding international treaties. ILO also drafts recommendations that are non-

binding guidelines, inter alia on the interpretation and implementation of the 

conventions. 
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4.2.14.2.14.2.14.2.1    ICESCRICESCRICESCRICESCR    

In its General Comment 14 the CESCR declares the right to health a 

fundamental right which is indispensable for exercising other human rights.
80
 The 

Committee comments on the definition chosen in article 12(1) of the ICESCR 

and stresses that it is not confined only to the right to health care. As indicated in 

12(2) the right to health “embraces a wide range of socio-economic factors that 

promote conditions in which people can lead a healthy life”. The Committee 

expressly refers to safe and healthy working conditions as an “underlying 

determinant” of health.
81
 Access to education and information about health is 

similarly brought up as an underlying determinant.
82
 The right to health should 

further be understood as the right to enjoyment of “a variety of facilities, goods, 

services and conditions necessary for the realization of the highest attainable 

standard of health”
83
. Availability, accessibility, acceptability and quality are the 

four important elements of the right to health.
84
  

 When it comes to the duty of taking necessary steps for the “improvement 

of all aspects of environmental and industrial hygiene” as stated in article 12, this 

entails “inter alia preventive measures in respect of occupational accidents and 

diseases”. It is further stated that “industrial hygiene refers to the minimization, 

so far as is reasonably practicable, of the causes of health hazards inherent in the 

working environment”, and the importance of safe and hygienic working 

conditions is stressed.
85
 Also relevant for the case of silicosis in South Africa are 

the comments on state duty to prevent, treat and control epidemic and 

occupational disease. States should inter alia “make available relevant 

technologies, using and improving epidemiological surveillance and data 

collection on a disaggregated basis”.
86
 The Committee emphasizes equality of 

access to health services and that the state has a special obligation to assist those 

without sufficient means with necessary health care facilities.
87
 

 Although the ICESCR allows for progressive implementations, as 

mentioned in the section on socio-economic rights states also have the 
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immediate obligation to take measures toward full realization of the rights – in-

including of course the right to health. Further, the progressive realization means 

states must “move as expeditiously and effectively as possible towards the full 

realization” of the right to health.
88
 

 States are obliged under the Covenant to respect, protect and fulfill the 

right to health; the obligation to protect meaning from abuse by third parties, for 

example corporations. The obligation to fulfill means state should adopt 

legislation as well as other measures aiming at full realization of the right to 

health.
89
 In order to fulfill the right to health, states must make sure there is equal 

access to the underlying determinants to health and a sufficient number of health 

clinics spread evenly over the country. There should be in place “a coherent 

national policy to minimize the risk of occupational accidents and diseases” and 

“a coherent national policy on occupational safety and health services” with 

periodical reviews.
90
 

 The CESCR describes what it considers to be the states’ minimum core 

obligations, two of them being obligations to “take measures to prevent, treat and 

control epidemic and endemic diseases” and to “provide education and access to 

information concerning the main health problems in the community, including 

methods of preventing and controlling them”.
91
 Both are very relevant when it 

comes to how silicosis has been and is still being dealt with in South Africa. The 

core obligations are non-derogable meaning that states are bound by them 

instantly and non-compliance cannot be justified.
92
 

 The CESCR in its General Comment recognizes that violations can take 

place through direct action of the state or through entities not adequately 

regulated by the state. The state violates it duty to fulfill the right to health if it 

fails to take all necessary steps to ensure full realization of the right. The state 

further violates its obligation to protect if it fails to regulate the activities of 

corporations “so as to prevent them from violating the right to health of others” 

or if the state fails to protect workers from practices harmful to their health.
93
 A 
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state which fails to comply fully with its obligations has the burden of proving that 

every effort has been made to use all available resources to satisfy them.
94
 

 

4.2.24.2.24.2.24.2.2    African CharterAfrican CharterAfrican CharterAfrican Charter    

The African Charter expresses the right to health in article 16. In 2011 the 

African Commission adopted the Nairobi Guidelines. These guidelines were 

created to explain in detail the content and the nature of the state obligation 

when it comes to the socio-economic rights in the Charter. In the preamble 

socio-economic rights’ justiciability and enforceability is recognized as well as the 

state parties’ “obligations to ensure that individuals and peoples have access to 

enforceable administrative or/and judicial remedies for any violation of these 

rights”
95
. The Guidelines explains that the obligation to take measures to ensure 

enjoyment of the rights in the African Charter includes such measures as 

“providing for the protection and realization of economic, social and cultural 

rights through constitutional rights and institutions, legislative measures, policy 

measures, budgetary measures, educational and public awareness measures and 

administrative action as well as ensuring appropriate administrative and judicial 

remedies for violations of these rights”
96
.  

 The Guidelines stress that socio-economic rights impose both positive and 

negative obligations on states and assert a framework of states’ obligation to 

respect, protect, promote and fulfill, adding that the same judicial and 

administrative remedies should protect all four duties.
97
 On the obligation to 

protect it is stated that it requires states to take positive measures to ensure that 

corporations (and other non-state actors) do not violate the socio-economic 

rights in the Charter.
98
 

 On the right to health the Guidelines, just like the CESCR in its General 

Comment, speak of the right to healthcare as well as underlying determinants of 

health which, among others, include healthy occupational and environmental 

conditions.
99
 The Guidelines list some obligations that article 16 of the Charter 
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imposes on states, including to establish a national mechanism for the response 

to epidemic, endemic and occupational diseases that “guarantees a coordinated, 

participatory, transparent and accountable response to the diseases” and to 

protect individuals against occupational hazards.
100
 

 There is one interesting decision from the African Commission on the 

right to health. In Purohit and Moore v The Gambia the complainants argued 

that the legislation governing mental health constituted inter alia a breach of 

article 16 of the African Charter. In its decision the Commission expressed its 

awareness that in many countries in Africa the full realization of the right to 

health is difficult due to very poor resources. However, that considered, the 

Commission still wanted “to read into Article 16 the obligation on part of States 

party to the African Charter to take concrete and targeted steps, while taking full 

advantage of its available resources, to ensure that the right to health is fully 

realised in all its aspects without discrimination of any kind”.
101
 

 

4.2.3 4.2.3 4.2.3 4.2.3 ILOILOILOILO    ConventionsConventionsConventionsConventions    

The ILO Convention no. 155 on Occupational Health and Safety was adopted 

in 1981 and ratified by South Africa in 2003. The Convention does not expressly 

speak of workers’ human rights but it places binding obligations on state parties 

to protect workers’ health and safety. The Convention requires state parties to 

regulate on a national policy with the aim to prevent injury to health related to 

work by minimizing the causes of hazards in the working environment.
102
 The 

policy should assist inter alia the determination of work processes and of 

substances, the exposure to which is to be limited or made subject to control, 

establishment and application of procedures for the notification of occupational 

diseases and production of annual statistics on occupational diseases.
103
 State 

parties must further make sure that “employers are required to ensure that, so 

far as is reasonably practicable, the workplaces (…) are safe and without risk to 

health”
104
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 The ILO Convention no. 176 on Safety and Health in Mines was adopted 

in 1995 and ratified by South Africa in 2000. It also requires member states to 

formulate a policy on safety and health in the mines “particularly with regard to 

the measures to give effect to the provisions of the Convention”
105
. Article 4 

obligates state parties to legislate and regulate the measures for ensuring 

application of the Convention. An authority should be designated to monitor 

and regulate health and safety in the mines and provide for inter alia “the 

compilation and publication of statistics on … occupational diseases …”
106
 

Measures that need to be regulated include employers’ duties to “take all 

necessary measures to eliminate or minimize the risks to safety and health in 

mines”. This includes that employers should make sure there is adequate 

ventilation for underground workings.
107
 Employers should also be obligated to 

inform workers about the hazards and health risks in their work and about 

prevention and protection, and be obligated to eliminate or minimize the risks.
108
 

The Recommendation to the convention brings up airborne dust and insufficient 

ventilation as examples of such hazards.
109
 Article 11 states that employers should 

provide regular health surveillance of workers exposed to health hazards. The 

Convention further lists a number of rights that the workers should be entitled to 

without discrimination or retaliation. These include the right to be informed 

about hazards that may affect their health.
110
 Finally, a state party shall “take all 

necessary measures … to ensure the effective enforcement of the provisions of 

the Convention” and “provide appropriate inspection services to supervise the 

application of the measures to be taken in pursuance of the Convention”
111
. 

5. 5. 5. 5. TheTheTheThe    nationalnationalnationalnational    legislation legislation legislation legislation on on on on protectiprotectiprotectiprotection ofon ofon ofon of    mineworkers’ mineworkers’ mineworkers’ mineworkers’ 

healthhealthhealthhealth    
Has the problem of dangerous conditions in the mines, leading to occupational 

diseases such as silicosis, been taken seriously since democracy was introduced 
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in1994? By looking at the amendments made to the legislation regulating safety 

and health in mines I want to examine whether the mineworkers’ right to health 

has been adequately protected. A short introduction to South Africa’s legal 

system will first be provided. 

    

5.1 5.1 5.1 5.1 Short about South Africa’s legal systemShort about South Africa’s legal systemShort about South Africa’s legal systemShort about South Africa’s legal system    

During apartheid South Africa was characterized by parliamentary sovereignty. 

When apartheid ended in 1994 it was replaced by democratic constitutionalism. 

The constitution was declared supreme law which all judicial organs of the state 

is bound by. An independent judiciary was introduced with a constitutional court 

that has the power to review and abolish legislation that is unconstitutional. The 

constitution contains an extensive bill of rights and is regarded as one of the 

world’s most progressive constitutions. Other changes that came with democracy 

were the establishment of a Human Rights Commission and a Public 

Protector.
112
 When apartheid ended obviously there had to be extensive 

amendments and repeals of existing laws to remove the systematic racial 

discrimination therein. 

 South Africa has a complex mix of legal traditions with Roman-Dutch civil 

law that comes from the Dutch colonial period, common law emanating from 

the English colonial period and customary law from indigenous Africans.
113
 

There are three levels of courts, Magistrates, High Courts and the Supreme 

Court of Appeal, in addition to the Constitutional Court. 

  

5.1.1 5.1.1 5.1.1 5.1.1 South Africa and iSouth Africa and iSouth Africa and iSouth Africa and international lawnternational lawnternational lawnternational law    

When it comes to international law, due to apartheid South Africa for many 

years was not party to, or not allowed to participate actively in, international 

organizations such as the UN, ILO and WHO and hence did not participate in 

the drafting of international law. As soon as South Africa became a democracy in 

1994 it started ratifying human rights treaties. When it comes to international 

agreements, it is set out in the constitution that the national executive signs 

agreements but that an agreement “binds the Republic only after it has been 
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approved by resolution in both the National Assembly and the National Council 

of Provinces” (the two houses of parliament) unless it is an agreement of a 

technical, administrative or executive nature or an agreement that does not 

require ratification or accession. In those cases the country is bound by the 

agreement from when it is signed by the national executive, but it should be 

tabled in the two houses of parliament within reasonable time.
114
 

 For an international agreement to become law in the republic it needs to 

be enacted into law by national legislation, but “a self-executing provision of an 

agreement that has been approved by Parliament is law in the Republic unless it 

is inconsistent with the Constitution or an Act of Parliament”
115
. 

 

5.2 5.2 5.2 5.2 RRRRegulatiegulatiegulatiegulationononon    onononon    working working working working conditionsconditionsconditionsconditions    in the minesin the minesin the minesin the mines    

5.2.1 5.2.1 5.2.1 5.2.1 The Bill of RightsThe Bill of RightsThe Bill of RightsThe Bill of Rights    in the Constitutionin the Constitutionin the Constitutionin the Constitution    

The extensive Bill of Rights in the Constitution can be seen as the natural 

outcome of the democracy transition that a country like South Africa went 

through, with the horrible atrocities of the apartheid past. Chapter two of the 

Constitution contains an extensive list of civil, political and socio-economic rights 

that also “binds a natural or a juristic person if, and to the extent that, it is 

applicable, taking into account the nature of the right and the nature of any duty 

imposed by the right”
116
 Section 7(1) describes the Bill of Rights as “a 

cornerstone of democracy in South Africa. It enshrines the rights of all people in 

our country and affirms the democratic values of human dignity, equality and 

freedom”. 

 However extensive the Bill of Rights might be described as, there is no 

provision dealing expressly with the right to a safe and healthy work 

environment. Although there are related provisions; Sections 23, 24 and 27 

guarantees everyone’s right to fair labor practices, a healthy environment in 

general, an environment that is not harmful to their health, and health care 

service.
117
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5.2.2 5.2.2 5.2.2 5.2.2 Minerals ActMinerals ActMinerals ActMinerals Act    

In 1994 the Minerals Act was the act regulating the management and control of 

mines as well as the health and safety of persons employed in the mines. A total 

of 29 acts were repealed when the Minerals Act was promulgated in 1991. On 

safety and health issues it particularly replaced the Mines and Works Act of 

1956. However, the fact that a Commission was set up already in 1994 to 

evaluate legislation that came into force not even three years before that indicates 

that the safety and health aspects in the Minerals Act were considered 

inadequate.
118
 

 In the next section I will present a summary of the Commission’s work in 

investigating the safety and health aspects of the Minerals Act and the 

amendments that were suggested. Afterwards I will look at and evaluate the 

current legislation that is the result of the Commission’s investigation and 

recommendations. 

 

5.2.3 5.2.3 5.2.3 5.2.3 The Leon CommissionThe Leon CommissionThe Leon CommissionThe Leon Commission    

In 1994, when apartheid was formally abolished, a commission was appointed 

“[t[o investigate all aspects of the legal regulation of health and safety in the 

mining industry as defined in the Minerals Act … [and] [t]o make 

recommendations to the State President on improvements to the existing 

regulations and implementation thereof in the light of the circumstances 

prevailing in the industry and of international standards”. The Leon 

Commission of Inquiry into Safety and Health in the Mining Industry was the 

first in 30 years to look into occupational health in the mining industry and the 

first ever to look at such a wide range of aspects of the regulation. The 

Commission’s reporting suggests a significant and well needed shift in the state’s 

involvement in health issues in the mining industry. What I want to examine, 

however, is whether the new legislation that came out of the Leon Commission’s 

recommendations sincerely changed conditions in the mines to the benefit of the 

health of the workers. 
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 The Commission presented its first report with recommendations in 

1995.
119
 When it comes to occupational disease the Commission noted that there 

were no reliable statistics on occupational disease caused by the mining industry. 

It noted that two of the major mining companies phased out annual medical 

reporting in the 1980s and a third company kept the medical reports 

confidential, creating “a huge gap in our knowledge of trends in disease statistics 

among miners”.
120
 The Commission further recognized, in accordance with what 

I have described previously, the “link between the migrant labour system and the 

long lag period between exposure and disease manifestation” resulting in that 

“[m]any workers will develop work related disease after they have returned to 

their rural homes, where appropriate facilities for investigation and diagnosis 

may be non-existent. In the absence of well equipped and appropriately staffed 

diagnostic or recognition centres, which are accessible to retired miners, there 

will be serious under ascertainment and the social costs will be carried by the 

spouse and children or by the extended family, or by the community at large”.
121
 

 Many of the Commission’s recommendations were aimed at the mining 

companies and what they should be required to do, such as publish annual 

reports on safety and health.
122
 Recognizing that “[p]ractically no facilities exist for 

the examination and investigation of former mine-workers, either in this country 

or adjoining States” the Commission recommended that “administrative 

arrangements should be made by the Department of Health to ensure that all 

occupational health facilities and academic medical centres offer benefit 

examinations to former mine-workers”.
123
 

 In its critique against the then current legislation on health and safety in the 

Minerals Act the Commission pointed out how neglected “health” was 

compared to “safety” in the Act, displayed in the way the two words were 

coupled together, often in provisions that really only dealt with safety.
124
 This was 

according to the Commission evident also in the regulation promulgated in 

terms of that act, e.g. the Occupational Diseases in Mines and Works Act 

(ODIMWA). The Commission was concerned with the fact that no 
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amendments had been made in the ODIMWA since promulgation in 1973. 

Conclusively, the Commission pointed out that the Minerals Act and the laws 

derived from it could not efficiently prevent, control or facilitate early 

recognition of work related health conditions.
125
 The Commission held that “[a]ll 

the evidence presented to the Commission supports the view that urgent action 

is required to upgrade the standards of practice in respect of the measurement of 

workplace exposures, medical surveillance and the matching of these two data 

sets (…)”. 

 In summary, the Commission was critical of a range of aspects of the pre-

existing legislation and held that neither the legislation nor the enforcement 

agencies were adequately controlling and monitoring occupational disease in the 

mines. It rejected the dust control mechanisms, the medical examinations, the 

lack of detailed research into the conditions in the mines etc. It recommended 

the setup of structures for codes of practice that conform to international 

standard, e.g. from the ILO, with the workers participating actively.
126
  

 In a section titled “workers rights”, the Commission stated that “[a]ll 

workers enjoy fundamental human rights established by international convention 

or entrenched in the Constitution”. It further emphasized two rights that it 

deemed extra important – namely workers’ right to information and to refuse 

dangerous work, saying that “[i]t follows that the informed worker may be the 

best judge of when conditions are inherently dangerous, and in the best position 

to decide that work should cease until remedial action has been taken”. Besides 

this argumentation, the Commission did not speak on the workers’ human rights 

apart from adding that “it would be an omission not to lay appropriate emphasis 

on the importance of good industrial relations, respect for basic human rights 

and for human dignity, and as clear a definition as possible of the rights of the 

workers and the prerogatives of managers, as vital components of health and 

safety at work”.
127
 

 

5.2.4 5.2.4 5.2.4 5.2.4 Mine HealthMine HealthMine HealthMine Health    and Safetyand Safetyand Safetyand Safety    ActActActAct    
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The Mine Health and Safety Act (MHSA) came into effect in 1997 after the 

Leon Commission’s policy review and recommendations to provide for 

protection of the health and safety of employees and other persons at mines. It 

replaced the regulation in the Mineral Resources Act that was deemed 

inadequate by the Leon Commission. In the MHSA the employer has the 

primary responsibility for ensuring that the mine offers a healthy working 

environment. Section 2 of the Act obligates the employer to ensure, as far as 

reasonably practicable, that the mine is constructed and equipped to provide 

conditions for a healthy working environment and that the mine is operated in a 

way so that the employees’ health is not endangered. The employer must further 

maintain an ongoing system of risk management and thereby provide annual 

reports on safety and health in the mine, including statistics. The MHSA 

requires that employees are provided with training to make them aware of 

hazards to their health and how to avoid them in their work, e.g. how to control 

their exposure to dust.
128
  

 With the Act a Mine Health and Safety Inspectorate (MHSI) was created 

to enforce compliance with the Act. The MHSI can impose administrative 

penalties and make recommendations about prosecutions and issue compliance 

and closure notices.
129
 The Act also established the Mine Health and Safety 

Council with three Committees to give advice to the Minister of Mineral 

Resources on policy and regulation, to promote a culture of health and safety in 

the mines and to oversee health and safety research.
130
 Since then the MHSI has 

issued guidelines on how to protect employees’ health by reducing the amount 

of hazardous dust in the workplace, placing the burden on the employer to 

produce a Code of Practice showing what control measures are in place and 

what needs to be done. However, a Post-Leon Commission review of safety and 

health in the mines, in particular of the MHSI, was conducted and its report 

presented in 2003. In the review it is stated that up until then “the number of 

workers exposed to hazardous levels of airborne pollutants remains alarmingly 

high and that little progress has been made in terms of reducing occupational 

health risks”, showing that the legislation has not been effective. It is added that 
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even if levels of dangerous dust would start decreasing, the number of workers 

entitled to compensation will steadily continue to increase due to the inherent 

latency of occupational disease, such as silicosis.
131
 This makes it very important 

that there is an adequate mechanism for compensation in place. 

 The MHSA allows for the development of guidance documents for codes 

of practices. The review criticized the lack of guidance documents for the mines 

and also recommended that the act be amended as to provide for the issuing of 

binding guidance documents.
132
 What also received severe criticism was the 

procedure for administrative penalties against the mining companies. The review 

noted that it was very difficult for the MHSI to mount prosecutions, as a 

consequence of the absence of appropriate provisions in the MHSA.
133
 

 

5.2.5 5.2.5 5.2.5 5.2.5 Other initiativesOther initiativesOther initiativesOther initiatives    

A National Programme for the Elimination of Silicosis (NPES) was launched in 

2004 by the Department of Labour, in line with the ILO and WHO initiative 

Global Programme for the Elimination of Silicosis (GPES). While committing to 

significantly reduce the prevalence of silicosis by 2015 and to totally eliminate 

silicosis in work places by 2030 – a positive and brave commitment – it is also 

acknowledged in the Programme that levels of silica in the dust in mines remains 

too high.  

 In the Programme reference is made to silicosis as a health problem that 

has “re-emerged” in Southern Africa. Against the background I have described 

in this essay it is rather a problem that has been there since the beginning of gold 

mining but that has been “re-discovered” in the past 20 years. It is further 

recognized that there are many former mineworkers with undiscovered silicosis 

living in labor sending areas.
134
 The Programme refers to a study that showed that 

in the end of the 1990s, thus after the “new” MHSA came into force, only 8 of 

48 gold mines had estimated silica concentrations below the Occupational 

Exposure Limit (OEL) of 0.1 mg/m3.
135
 OEL is the maximum amount of 
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airborne silica dust that one can be exposed to during a full work shift, day after 

day throughout a working life, without adverse health effects. Under the MHSA 

it is required that the exposure be as low as reasonably practicable below 0.1 

mg/m3.
136
 Most interestingly the NPES, prepared by representatives from 

Department of Labour and the Department of Minerals and Energy, refers to 

research showing that the current OEL of 0.1 mg/m3 is not protective of silicosis 

and also that the legislation in place has not been effective when it comes to 

guiding the companies on how to protect their workers from the dangerous silica 

dust. It is suggested the OEL should be as low as 0.05 or 0.025mg/m3
137
. 

 In 2006 a Best Practice on the Prevention of Silicosis for the mining 

industry in South Africa was published following an initiative from the Chamber 

of. In the foreword the former Chief Inspector of Mines (a CIM is appointed in 

terms of the MHSA with the function, inter alia, to ensure that the MHSA 

provisions are complied with and enforced) acknowledged that silica dust is still a 

significant risk especially in gold mines, that better work practices must be 

implemented to reduce the generation of dust and that preventing silicosis is “an 

operational matter once provision has been made for the necessary resources to 

address the problem”.
138
 

 The MHSA was amended in 2009 to, as stated in the Amendment Act, 

strengthen enforcement provisions, simplify the administrative system for issuing 

of fines and reinforce offences and penalties.
139
 The amendments were in line 

with recommendations by the MHSA Review in 2003 and the Leon 

Commission in 1995. 

 In 2011 the Mineral Resources Minister announced that another review of 

the MHSA was to be set up to inter alia strengthen enforcement of the Act and 

reinforce penalties. In March 2012 it was reported that the Minister had stated at 

a press conference that the proposed amendments to the MHSA were to be 

tabled “soon” for approval by the cabinet. The minister reportedly spoke of “a 

lack of significant improvement regarding health issues - mainly noise-induced 

hearing loss and silicosis diseases” and encouraged the mining sector “to 

                                                 
136

 South African Mining Industry Best Practice on the Prevention of Silicosis, Mine Health and 

Safety Council, March 2006, p 3. 
137

 National Programme for the Elimination of Silicosis, Department of Labour, 2004, p 4. 
138

 South African Mining Industry Best Practice on the Prevention of Silicosis, Mine Health and 

Safety Council, March 2006, p ii. 
139

 Mine Health and Safety Amenment Act No. 74 of 2008, preamble. 



36 

 

significantly focus on health matters as there has not been a notable improve-

improvement and more employees lose their lives as a result of exposure to 

health hazards than mine accidents”.
140
 The proposed amendments have not yet 

been tabled before cabinet. 

 

5.2.6 5.2.6 5.2.6 5.2.6 ConclusionConclusionConclusionConclusion    

Has there been a violation of the mineworkers’ right to health? According to the 

CESCR the state violates its obligation under the Covenant if it fails to regulate 

the activities of corporations “so as to prevent them from violating the right to 

health of others” or if the state fails to protect workers from practices harmful to 

their health.
141
 To control epidemics is further stated by the CESCR to be a core 

minimum obligation, non-compliance with which cannot be justified. The fact 

remains that South Africa has not ratified the ICESCR, although it is just about 

to.  

 The Nairobi Guidelines also stresses that states must take positive 

measures to ensure that corporations do not violate the socio-economic rights in 

the African Charter. When it comes to the right to health they have an obligation 

to control occupational disease. The states’ response to occupational disease 

must be “coordinated, participatory, transparent and accountable” and protect 

individuals from occupational hazards.
142
 In SERAC v Nigeria, the African 

Commission reminded of states’ duty to take positive measures to protect people 

from harm from others and came to the conclusion that Nigeria had violated, 

inter alia, the right to health in article 16 of the Charter. The Nigerian 

government had participated directly in the violations but were also considered 

to have violated its responsibility to protect by facilitating for Oil companies to 

violate the right to health of communities.
143
 

                                                 
140

 Mine Health and Safety Act Amendments Under Construction, article published 2012-03-

20, found at [http://www.sabinetlaw.co.za/mining-and-energy/articles/mine-health-and-

safety-act-amendments-under-construction], 2013-03-31 and South Africa: Review of Mine 

Health and Safety Act Needed, article published 2012-03-20, found at 

[http://allafrica.com/stories/201203201289.html], 2013-03-31. 
141

 CESCR General Comment  14, UN Doc E/C.12/2000/4, p 15. 
142

 Principles and guidelines on Economic, Social and Cultural Rights in the African Charter on 

Human and Peoples' Rights, para 54. 
143

 155/96 : Social and Economic Rights Action Center (SERAC) and Center for Economic and 

Social Rights (CESR) / Nigeria, African Commission on Human and Peoples’ Rights. 



37 

 

 The character of the obligations as allowing for progressive realization, 

when it comes to socio-economic rights, makes it difficult to assess whether there 

has been a breach. It is difficult to determine whether governments have made 

all possible efforts in good faith to realize the right.
144
 However states also have 

the immediate obligation to without delay take the necessary steps towards 

realization of the rights.
145
 

 South Africa clearly has faced a serious challenge in becoming a human 

rights committed democracy, with apartheid and its human rights negligence so 

recent in the past. However, against the background I have described it seems as 

lack of political will and priority and a gap between knowledge and application, 

rather than lack of resources, are the factors behind the failure to make a real 

change when it comes to exposure to hazardous dust levels in the gold mines. 

Commissions and reviews have been set up and legislation has been amended 

and repealed, but implementation and enforcement have been lacking, allowing 

the mining industry to more or less continue business as usually. Although it is 

not at all a clear case, with the magnitude of this epidemic kept in mind, I would 

like to argue that South Africa has set aside its responsibility to protect many 

mineworkers from being exposed to dangerous levels of silica dust in the mines. 

Where this has had such adverse effects on the health of the miners so that they 

have contracted silicosis, this constitutes a violation of their right to health. 

 As pointed out in the Review of the MHSA in 2003, even if South Africa 

would be successful in significantly decreasing the dust levels in the gold mines, 

workers and ex-workers will continue to be diagnosed with silicosis for many 

years
146
. There is also a huge number of workers with silicosis who have not 

received any compensation. Although it is often, and rightfully, stated that 

prevention is the key to solve the issue of silicosis, the situation just described 

makes it very important, for South Africa to live up to its human rights 

obligations, that mechanisms for effective remediation are offered. 

 In the following, in looking at mechanisms for remediation I will focus on 

the legislation on compensation for occupational disease. 
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6. 6. 6. 6. RemediationRemediationRemediationRemediation        
It is an essential part of international human rights law to provide effective 

remedies for rights violations. The failure by a state to do so generally constitute 

an independent breach of law, as the right to remedy is a right in itself, 

guaranteed in most regional and international human rights treaties, and states 

have the primary duty to remediate.
147
 As I have argued that South Africa has 

violated its responsibility to protect mineworkers against infringement of their 

right to health, I will now move on to see if there is effective remediation 

available for the victims. 

    

6.1 6.1 6.1 6.1 Remediation in IRemediation in IRemediation in IRemediation in International nternational nternational nternational HHHHuman uman uman uman RRRRights ights ights ights LLLLawawawaw    

In the international legal system, as well as in most national legal systems, 

compensatory justice and deterrence are often referred to as the foundation for 

the law of remedies. Other forms or means of remediation includes restorative 

justice or reconciliation and condemnation or retribution, i.e. holding a 

perpetrator accountable and imposing criminal punishment. There are two sides 

to remediation – a substantive one and a procedural one. The procedural aspect 

is about what processes can be initiated for alleged human rights violations to be 

decided, i.e. about access to justice, while the substantive aspect of remediation is 

about the outcome from that process, such as compensation.
148
 

 The main purpose of compensatory justice is to correct the wrong that has 

been done to a person, and in so doing place him or her in same position he or 

she would have been in without the harm.
149
 Human rights remedies should also 

aim at deterring abuse, which must be kept in mind when deciding the level of 

the remedy.
150
 Accurate assessment and certainty in calculation of damages is 

important to uphold predictability and the compensatory and deterrent functions 

of the law.
151
 However, compensation does not necessary rectify harm. As 

Shelton points out, “[t]he primary goal of human rights remedies should be 

rectification or restitution rather than compensation” because “it is not justifiable 

generally to assume that compensation restores the moral balance ex ante. A 
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morally adequate response addresses itself in the first instance to restoring what 

was taken”
152
. 

 Most international human rights instruments states that there should be 

effective remedies available, but few define what is considered an “effective” 

remedy. Jurisprudence by international human rights bodies generally requires 

that remedies are timely, adequate and effective.
153
 

 

6.1.1 6.1.1 6.1.1 6.1.1 Remediation in human rights Remediation in human rights Remediation in human rights Remediation in human rights treatiestreatiestreatiestreaties    

Article 8 of the UDHR states that “everyone has the right to an effective remedy 

by the competent national tribunals for acts violating the fundamental rights 

granted him by the constitution or by law”. The ICESCR has no provision 

expressly on the right to remedies, but the CESCR in General Comment 14 on 

the right to health states that “any person or group victim of a violation of the 

right to health should have access to effective judicial or other appropriate 

remedies at both national and international levels. All victims of such violations 

should be entitled to adequate reparation, which may take the form of 

restitution, compensation, satisfaction or guarantees of non-repetition”.
154
 

 Article 7 of the African Charter guarantees everyone’s right to have his 

cause heard, including “the right to an appeal to competent national organs 

against acts of violating his fundamental rights as recognized and guaranteed by 

conventions, laws, regulations and customs in force”. Article 26 places a duty on 

state parties to guarantee independence of their courts as well as allowing for 

“the establishment and improvement of appropriate national institutions 

entrusted with the promotion and protection of the rights and freedoms 

guaranteed by the present Charter”. The Nairobi Guidelines emphasizes the 

importance of remediation for violations of socio-economic rights in stating that 

violations “must entitle affected individuals and peoples to effective remedies 

and redress under domestic law”. It is stressed that socio-economic rights cannot 

be put by definition beyond the reach of the courts, referring to the principle that 

all human rights are interdependent and indivisible. Hence, the justiciability of 

socio-economic rights is reiterated. Remedies must be effective, accessible, 
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affordable and timely but can be either judicial or administrative. It is empha-

emphasized that appropriate remedies must be granted in the case of violations 

of socio-economic rights by the state or by non-state actors.
155
 

 The African Commission has also described what requirements should be 

placed on domestic remedies. The basis is that they should be available, effective 

and sufficient. Channels for remedy can be considered to be practically 

unavailable, for example where there the number of victims involved is very 

high.
156
 

 

6.1.2 6.1.2 6.1.2 6.1.2 Remediation in nonRemediation in nonRemediation in nonRemediation in non----bbbbinding instrumentsinding instrumentsinding instrumentsinding instruments    

The Guiding Principles on Business and Human Rights offers guidance and 

recommendations on what remediation should be available for victims of human 

rights abuse by corporations. Improving access to remedy constitutes one of the 

three pillars of the framework the Guiding Principles is built on. Principle 25 

holds that states, as a part of their duty to protect against business-related human 

rights abuse, “must take appropriate steps to ensure, through judicial, 

administrative, legislative or other appropriate means, that when such abuses 

occur within their territory and/or jurisdiction those affected have access to 

effective remedy”. In the commentary it is stated that the basis for remedial 

mechanisms should be “state-based judicial and non-judicial grievance 

mechanisms” and “operational-level mechanisms” can be used within that 

system to provide early stage recourse and resolution. Effective judicial 

mechanisms are further recognized as the very core of ensuring access to remedy 

their “impartiality, integrity and ability to accord due process” described as the 

determining factors of their effectiveness.
157
 The Guiding Principles almost 

entirely deal with the procedural aspect of remediation, as it lists different types 

of grievance mechanisms that should be available. 

 

6.2 6.2 6.2 6.2 RemediationRemediationRemediationRemediation    for occupational disease for occupational disease for occupational disease for occupational disease in in in in mines in South Africamines in South Africamines in South Africamines in South Africa    
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I intend to focus on the substantive aspect of remediation and the main function 

of the remedy to rectify the harm that has been done through restitution or 

compensation. Mineworkers as a result of violations of their right to health have 

contracted silicosis, which is an incurable disease. No compensation such as 

damages can fully redress the harm done, but damages may “supply the means 

for whatever part of the former life and projects remain possible and may allow 

for new ones”. It can also help in deterring the wrongdoers from misconduct in 

the future.
158
 

    

6.2.1 6.2.1 6.2.1 6.2.1 CompensationCompensationCompensationCompensation    hhhhistoricallyistoricallyistoricallyistorically    

When it was recognized that white miners were dying from silicosis in the early 

20
th
 century, this led to government and the mining companies engaging in the 

issue. The 1911 Miners‘ Phthisis Allowances Act was the first legislation on 

compensation for miners’ occupational disease and dealt specifically with 

“Miners Phthisis”
159
. After several amendments during this very act became the 

current ODMIWA in 1973. The 1911 Act established a fund, to which mining 

companies contributed, and a board that had the discretion to decide on 

payments from the fund to workers contracted with silicosis.
160
 The payments 

were based on your salary, so black workers received far less than white workers. 

Since few black workers were diagnosed with silicosis, and because of lack of 

awareness among the black migrant workers about the possibility of being 

compensated few receive compensation under that act. Fear of losing their jobs 

also led many black miners to avoid examination and diagnosing. As a result, 

during the first three years, white workers received 30 times more compensation 

than black workers.
 
The subsequent acts that were enacted during the first half of 

the 20
th
 century, all focused on improving the benefits for white workers and did 

not facilitate for black workers to seek compensation.
161
 

 The failure to understand the seriousness of silicosis and realizing the high 

numbers of workers who have contracted the disease – as well as its connection 

to tuberculosis – has left the majority of workers without compensation. Many of 
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them have died from the disease without getting compensated. The historical 

lack of compensation is undoubtedly biggest when it comes to black workers. 

Studies estimate that there are around 500 000 workers and former workers 

from South African mines suffering from compensable occupational lung disease 

that remain uncompensated. It is estimated that an amount of 2.8 billion rand 

(approximately 305 million US dollars) could be claimed in compensation.
162
 

According to National Union of Mineworkers approximately 40 percent of 

South African gold miners and ex-miners have silicosis.
163
 In South Africa’s 

NPES, with reference to a number of studies that have been conducted, it is 

conceded that “[i]t is probably fair to say that in any population of Silica exposed 

workers living in the rural labour-sending areas of South and Southern Africa a 

detailed study is likely to find that about … one in four has Silicosis and that 

almost none have been properly compensated”.
164
 

 Miners’ Phthisis Acts Commission in the 1940s suggested at the time 

progressive amendments in the occupation lung disease compensation system, 

urging for inter alia higher compensation for the ‘native’ mineworkers. However, 

many of its recommendations were never implemented.
165
 In the 1950s, after the 

apartheid government had come into place in 1948, changes made to the 

legislation instead came to discriminate even more against black workers.
166
  

    

6.2.2 6.2.2 6.2.2 6.2.2 CompensationCompensationCompensationCompensation    todaytodaytodaytoday    

South Africa has a separate act that regulates compensation for occupational 

disease among mineworkers, the Occupational Diseases in Mines and Works 

Act (ODIMWA). It came into force in 1973 and is administered by the 

Department of Health. Occupational disease in all other industries is regulated 

by the Compensation for Occupational Injuries and Diseases Act (COIDA) 

from 1993 which is administered by the Department of Health. Both Acts 

creates funds that employers contribute to
167
. This division of compensation 

regulation between non-miners and miners can be traced back to the very first 
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acts regulating silicosis in the beginning of the 20
th
 century.

168
 A decision was 

made in 1996 to merge ODIMWA and COIDA but it has not yet been 

implemented.
169
 

 Under ODIMWA, silicosis is recognized as a compensatable disease as it 

is a form of pneumoconiosis, defined in the Act as “a permanent lesion, 

excluding a calcified lesion, of the cardio-respiratory organs caused by the 

inhalation of dust in the course of the performance of risk work”
170
 A worker can 

be entitled to compensation if it is certified that he has contracted silicosis, which 

is done by the Medical Bureau for Occupational Disease as established by the 

Act. The Act divides compensatable disease into first degree and second degree. 

If the certification committee finds that you have silicosis and have “a resultant 

permanent disability of more than 10 per cent but not more than 40 per cent”, 

whether or not the cardiorespiratory functions are impaired, you are suffering 

from first degree compensatable disease. Compensatable silicosis in the second 

degree is if it is found that the disease has permanently impaired the 

cardiorespiratory functions by more than 40 per cent.
171
 

 The Compensation Commissioner for Occupational Diseases awards 

benefits on application. Someone found to be suffering from a compensatable 

disease is awarded a one-sum benefit calculated in accordance with a formula 

where the person’s monthly income, up to a certain amount that is currently 

3000 rand (approximately 325 US dollar), multiplied by 12 is multiplied by a 

number between 1.3 and 2.9, depending on the degree of the disease and 

whether the person has been compensated before. The minimum amount paid 

is currently 34 458 rand (approximately 3 750 US dollar).
172
  

 ODIMWA has been criticized, especially the fact that the compensation 

scheme differs from the one under COIDA. Definitions and routines for 

diagnosis are the same in the two acts. The biggest difference between the two is 

that COIDA provides a pension instead of a lump-sum. Also, under COIDA 

compensation can be paid if you are simply diagnosed with disease, irrespective 
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of disability.
173
 It has been claimed that the reason the two Acts are not merged as 

was decided is because it would mean increased and unfunded costs
174
. Paying 

compensation in the form of lump-sums is discouraged by the ILO because it is 

not sufficient to support workers for a longer period of time.
175
 Section 100(2) of 

ODIMWA prohibits a beneficiary under the Act entitlement to compensation 

from any other law. The low levels of compensation under ODIMWA 

reportedly make many ex-miners and dependents of them seek social security 

support.
176
 The Act has also been criticized for not providing compensation for 

the cost of ongoing health care.
177
 One of the biggest problems with the 

compensation legislation is that so few still seem to know about its existence, 

especially black miners and former miners in labor sending areas of the country. 

In a study by Jaine Roberts, conducted in cooperation with the Department of 

Health, it was found that among 205 former gold mine-workers in the Eastern 

Cape, many of whom had left their jobs in the 21
st
 century, only 2 had heard 

about ODIMWA. These two had literally only heard about it and did not know 

if or how they were entitled to apply for compensation.
178
 

 Article 38 of the Constitution assures that “anyone … has the right to 

approach a competent court, alleging that a right in the Bill of Rights has been 

infringed or threatened, and the court may grant appropriate relief, including a 

declaration of rights”. In 2011 the Constitutional Court came with a verdict that 

opened doors for mineworkers contracted with occupational disease to get 

compensation from another source – the companies. Before that here seems to 

have been a general perception that the statutory compensation scheme 

provided for in ODIMWA excluded a sick mineworker’s right to claim 

common law delictual damages from the employer. This was also what the South 

Gauteng High Court and the Supreme Court of Appeal found in the case of the 

applicant Themekile Mankayi v AngloGold Ashanti Limited (AngloGold)
179
. 

Mankayi challenged the finding in the Constitutional Court.  
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 It was in 2006 that Mankayi instituted an action for delictual damages 

against his former employer AngloGold. He claimed that AngloGold had not 

complied with its duty under both common law and statutory law to provide a 

safe working environment when exposing him to dangerous dust and gas, 

resulting in tuberculosis and chronic obstructive airways leading to inability to 

perform any work. He claimed damages of 2.6 million rand (approximately 

280 000 US dollar). AngloGold held that Mankayi could not seek damages 

from the company on common law ground by referring to section 35(1) of 

COIDA which excludes the common law right to sue for damages for 

occupational disease. Mankayi then held that since he was a mineworker 

ODIMWA was applicable and section 100(2) of ODIMWA explicitly denies 

him to seek compensation through COIDA. Hence, section 35(1) of COIDA 

does not apply to him.  

 The court ruled in Mankayi’s favour stating that since his right to 

compensation was not regulated in COIDA article 35(1) of COIDA did not 

apply to him. The consequence of the ruling was that he was allowed to seek 

damages on common-law ground from his employer AngloGold. However, 

Mankayi passed away a week before the ruling of the Constitutional Court so the 

case was never brought forward and examined on its merits. 

 The Constitutional Court in motivating its judgment referred to section 

39(2) of the Constitution which states that the Constitutional Court “must 

promote the spirit, purport and objects of the Bill of Rights” when it interprets 

law. The Court found that “the interpretation given to section 35(1) of the 

COIDA in the High Court and Supreme Court of Appeal has the effect of 

abolishing a common law right which protected and provided an appropriate 

remedy to the fundamental right to freedom and security of the person in terms 

of section 12(1)(c) of the Constitution”
180
. This was held by the Court in arguing 

that a constitutional matter was at stake and that the Court therefore should hear 

the matter. The constitutional right referred to was everyone’s right to freedom 

and security of the person as the right to be free from all forms of violence from 

either public or private sources. The fact that no human rights references were 
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made in the rest of the judgment is a bit disappointing, in particular since the 

Constitution expressly allows for horizontal application of the rights. Section 8(2) 

of states that “a provision of the Bill of Rights binds a natural or a juristic person 

if, and to the extent that, it is applicable, taking into account the nature of the 

right and the nature of any duty imposed by the right”.
181
 

 Smit comments on the case stating that “[a]lthough the Constitutional 

Court judgment only concerned the application of certain statutory provisions, 

the trial court, had Mr Mankayi been alive to litigate further, would have been 

presented with the question whether litigants in the late Mr Mankayi’s shoes are 

entitled to claim that companies have a human rights duty towards them”
182
. 

 After the Mankayi judgment in 2011 two class actions have been launched 

against mining companies by former mineworkers who have contracted silicosis. 

In December 2012 an application for class certification of an action for damages 

on behalf of tens of thousands of mineworkers was filed. 30 gold mining 

companies were stated as respondents.
183
 In March 2013 another class action 

application for damages was filed by 18 ex-miners who have contracted silicosis 

against the gold mining company Anglo American South Africa.
184
 

    

6.2.3 6.2.3 6.2.3 6.2.3 ConclusionConclusionConclusionConclusion    

The question here is whether the compensation available to the mineworkers, 

who’s right to health has been violated, constitutes an effective remedy. The 

Nairobi principles have set out that remedies should be effective, accessible, 

affordable and timely. The ODIMWA compensation scheme offers a 

predictable system for compensation, since the one-sum benefit is calculated in 

accordance with a formula based three fixed factors. As stated previously, 

accurate assessment and certainty in calculation of damages is important to 

uphold predictability and the compensatory and deterrent functions of the law.
185
 

The benefits have been very low but there was a relatively big increase little more 

than three years ago when the maximum monthly salary to be calculated on in 
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section 80 of the Act was increased from 2000 rand to 3000 rand and the mini-

minimum amount paid was increased from 7000 rand to 34 458 rand.
186
 

However, benefits are still paid as lump sums and they are much lower than the 

benefits paid in accordance with COIDA to workers in other industries with the 

exact same disease and level of disability, and there does not seem to be any 

legitimate reason for this order.
187
 Moreover, for a remedy to have the slightest 

effect it must undoubtedly be known among the ones entitled to seek 

compensation through it. Jaine Roberts’ study mentioned previously showed that 

very few had been informed about ODIMWA, neither by their employers nor 

by health facilities. 

 The Mankayi judgment by the Constitutional Court does however extend 

the mineworkers’ possibility to be adequately compensated by suing for delictual 

damages. The judgment has shown that the Constitutional Court is willing to 

develop the common law so as to improve the mineworkers’ access to effective 

remediation in terms of compensation. It is questionable if ODIMWA alone 

can be said to offer effective remediation to the mineworkers, but considering 

the recent opening for delictual damages claims the prospect for mineworkers to 

be adequately compensated is looking much better.  

7. 7. 7. 7. Summary & ConclusiSummary & ConclusiSummary & ConclusiSummary & Conclusionsonsonsons    
South Africa is still a young democracy, in fact still a teenager. The inequalities 

created during years of racial segregation and discrimination are still very 

present. It takes time to transfer a society with a background like South Africa’s. 

However human rights obligations are to be taken seriously, and the respect for 

and protect of these obligations constitute a very important step in becoming a 

full-fledged democratic state. 

 Amending, repealing and enacting new legislation is not enough if 

implementation and enforcement is lacking, why I have argued that South Africa 

has not adequately protected the mineworkers’ right to a healthy working 

environment that does not make them sick. But positive developments seem to 

be on the way. Further amendments to the Mine Health and Safety Act should 

be tabled soon before the Cabinet. There is a decision to merge the two 
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compensation schemes for occupational disease, most likely to the benefit of the 

mineworkers, that is waiting to be implemented. The Mankayi case has opened 

up for litigation for damages against mining companies, which should put 

pressure on the companies to take seriously the issue of hazardous conditions in 

the mines. The Mankayi judgment could be interpreted as a step towards 

enhanced accountability of corporations for human rights abuse. South Africa is 

also on the way to ratify the ICESCR. It is strongly recommended that 

ratification of the Optional Protocol is also considered, since it establishes a 

complaint and inquiry mechanism for the ICESCR hence improving the 

individual’s access to effective remediation.
188
  

 Effort should be put into the prevention of Silicosis, but it is equally 

important to make sure the workers who have already contracted the disease get 

fully compensated. 
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