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SUMMARY 

 

The “margin of appreciation” is a doctrine, which the European Court of Human Rights [cit. 

“the court” or “the Strasbourg court”] invokes in its interpretation of the European Conven-

tion on Human Rights and Fundamental Freedoms [cit. ECHR or “the convention”]. It is one 

out of several methods of interpretation that the Strasbourg-based court habitually makes use 

of. Within a varying scope, the doctrine allows for different interpretations of the convention 

by the member states of the Council of Europe. 

 

The margin of appreciation doctrine is considered not only to be insusceptible of precise def-

inition, but is also seen as unpredictable and somewhat mysterious in its nature. Some com-

mentators have divided the doctrine into two different main uses; norm application and norm 

definition, but there is no single established description of it. While it has been attributed 

some benefits, the court’s use of it is subjected to severe criticism in the to some extent on-

going debate. 

 

This paper also contains a review of case law where the doctrine has been used in the con-

text of convention article 10. The scope of the doctrine under this article cannot possible be 

uniformly determined; the scope is wider or narrower depending on certain circumstances.  

 

The margin of appreciation does however provide some fundamentally important democrat-

ic legitimacy to the judicial proceedings in the European Court of Human Rights. It also af-

fects the autonomy of the member states. The Strasbourg court must however be more atten-

tive and careful in its implementation of it. While it is hard to predict the court’s future use 

of the doctrine, it is essential to understand the general features of it. 
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PREFACE 

 

It is my intention that this paper should shed some light on an overlooked aspect of interna-

tional law. Further debate on the topic would be beneficial for advancing the broader interest 

of upholding human rights and fundamental freedoms. While relevant related doctrines and 

methods of interpretation are introduced in the paper, a reader with some basic knowledge of 

the European Convention on Human Rights would have an edge. 

 

I would like to take this opportunity to direct my unreserved gratitude in the direction where 

it belongs. Recent Strasbourg Judge Elisabet Fura generously dedicated her time to review 

and suggest improvements to this paper. Brian Bennet kindly assisted with screening the text 

for major linguistical errors. The British Library provided with excellent research facilities. 
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INTRODUCTION 

 

1. SUBJECT 

 

The European Convention on Human Rights has undoubtedly redefined the very fundamen-

tals of human rights protection. The first draft was ratified and carried out by the initial 

member states of the then newly founded Council of Europe 60 years ago. The number of 

member states of the council has grown to 47 as of 2007, when Montenegro joined. More 

than 800 million citizens1, in addition to all non-citizens covered, are currently having main-

ly their fundamental civil and political rights2 protected by the convention. It obliges geo-

graphically widespread states located from the nations in the North Atlantic Ocean, such as 

Iceland, to the west into the vast depths of Asia to the east. The convention was a direct re-

sponse to the atrocities of the two world wars that occurred in the first half of the past centu-

ry, experiences it sought to prevent from taking place again in the future. With its reoccur-

ring references to “values and principles necessary in a democratic society” as a requirement 

for most exceptions from it, it had the additional purpose of assuring the states from com-

munist subversion. The purposes were cemented in the preamble to the Statue of the Council 

of Europe, where the contracting states acknowledged: 

 

”their devotion to the spiritual and moral values which are the common heritage of their peoples 

and the true source of individual freedom, political liberty and the rule of law, principles which 

form the basis of all genuine democracy”.3 

 

Any legislation, however clear in writing, is likely to be charged with problems of interpre-

tation. An active supervising court will probably over time through its judgments shape its 

own view of the legislation it supervises. With a convention such as the ECHR, decades go 

by without any changes being made to the wording of the original articles. Thus, it has 

been natural for the European Court of Human Rights to define the scope of the articles. 

This has created a concern that the Strasbourg-based court might extend its interpretation 

of the articles far beyond the initial intentions of the contracting states. To address this 

there must reasonably be some form of limit to the allowed extensiveness of the conven-

tion’s interpretation.  

                                                
1 White, Robin C. A., Ovey, Clare, The European Convention on Human Rights, 5th ed., Oxford University 
Press, Oxford, 2010, p. 20. 
2 Ibid., p. 8. 
3 Ibid., p. 3-5. 
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If the scope of the convention were to be permitted through interpretation to be widened 

too far, then what Dr George Letsas of UCL names “rights inflation” would occur. That is 

a state when the convention is considered to cover areas inappropriate for human rights 

protection. In the author’s opinion, allowing a wider than necessary interpretation of the 

convention risks decreasing the overall trust and approval for the ECHR system, an institu-

tion that solely should focus on protecting nothing but the core human rights. 

 

This is where the court-made doctrine, also referred to as a concept, margin of appreciation 

comes into the picture. Letsas argues that a proper understanding of both the margin in ap-

preciation and of the limits of interpretation prevents rights inflation from taking place.4 The 

doctrine is used by the Strasbourg court when deciding whether or not a state has violated 

the convention. It is therefore a method of interpretation. The margin of appreciation allows 

the member states to interpret the convention differently. There are various reasons support-

ing this; pluralism and respect for state sovereignty, the court in Strasbourg being too distant 

to settle cases considered too sensitive and simply the court’s lack of resources for investi-

gating too many cases.5 In short, the margin of appreciation allows states to pursue actions 

to a certain degree that the court will not interfere with. It will however only allow these ac-

tions if they are deemed to be within the acceptable margin. It is the Strasbourg court that 

ultimately determines the scope of that margin and if the states have pursued their actions 

within the limits of it. If the actions of the states go beyond this margin the court would con-

sider the actions to be a breach of the relevant convention article.  

 

The doctrine does give states the benefit of the doubt to a varying extent. The court’s review 

if the margin has been rightfully used by a state occurs retrospectively. It can be said that 

while the doctrine is closely related to the convention articles, it has not until recently been 

agreed that it is to be introduced in the convention text. It has primarily developed through 

case law.6 Understanding the doctrine is essential for obtaining a deeper and thus more use-

ful knowledge of the European Convention of Human Rights and of the European Court of 

Human Rights. 

 

 

                                                
4 Ibid., p. 79-81. 
5 Spielmann, Dean, Allowing the Right Margin the European Court of Human Rights and the National Mar-
gin of Appreciation Doctrine: Waiver or Subsidiarity of European Review?, CELS Working Papers Series, 
2012, p. 2-3. 
6 White, Ovey, p. 79-80. 
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2. PURPOSE 

 

This paper has two aims. The first and most urgent aim is for the paper to bring this funda-

mental, but in widely available textbooks less mentioned, doctrine up to further discussion. 

The second aim is for it to be a thorough examination of past, current and possible future 

application trends of the margin of appreciation.  

 

A central element of the research has been to conclude if the doctrine is necessary and rele-

vant at all, and what purpose it fulfils. The ambitions for this paper necessitate a review of 

issues and criticism arising from the application of the doctrine and to some extent bringing 

up sensible and well-founded suggestions to resolve these issues. It is important to clarify 

the scope of the autonomy, within the framework of the convention, which states are provid-

ed with due to this doctrine. A deeper understanding of that scope enables us to determine 

the roles of the convention, of the court and of the member states. Thus, the paper’s main 

questions are as follow.  

 

- What is the margin of appreciation?  

- Is it necessary and relevant and does it fulfil a purpose? 

- How is it utilised in the context of convention article 10? 

- What are the problems with the doctrine and can these issues be resolved?  

- How does the doctrine impact the autonomy of the member states?  

 

3. DELIMITATIONS 

 

Due to the scarcity of time and space and in order to allow for a deeper analysis of the topic 

it has been inevitable to make certain limitations. Following an extensive introduction the 

research is narrowed to the doctrine’s application in the context of convention article 10, the 

article that obliges states to allow its people a certain freedom of expression. Article 10 was 

chosen for two main reasons. First, the doctrine often occurs in case law regarding article 10. 

There is a vast quantity of these cases available, compared to the lack of cases regarding the 

doctrine’s application in relation to convention article 9. Second, the choice is an expression 

of the author’s personal interest in the right covered by the article. The study of case law in 

chapter two contains, due to a narrowing down, a handful of informative judgments and a 

decision. A more quantitative-oriented study would have required more time and space. The 

case law analysed intends to exemplify the practical use of the doctrine. Much of the back-
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ground information about the Council of Europe and material contents of the convention it-

self has been omitted as such information is available through extensive and informative lit-

erature on the subject.7   

 

4. METHOD 

 

It has been essential to use several sources of law. Relevant and linguistically available 

judgments, and one decision, from the European Court of Human Rights have been studied 

in conjunction with the literature on the subject matter. This approach was chosen since the 

doctrine has primarily developed through the court’s case law and, as clarity on its stance on 

this particular issue has been both desired and necessary. Where case law has been reviewed 

the focus has been on the judgments and decisions considered essential. Essential judgments 

are those that are not merely restating previous opinions by the court, but those that actually 

bring additional value in some form. An important part of the writing process has been to 

study the established literature, in the form of textbooks and articles, on the subject matter. It 

should be mentioned that the doctrine is not extensively covered in the general literature. For 

instance, White and Ovey, publishing a leading textbook on the European Convention on 

Human Rights only devote a few pages to it. It is covered more in-depth by authors of more 

specific textbooks such as Arai-Takahashi, Legg and Letsas and by authors of the referred 

articles on the subject matter. 

 

The articles accredited in the paper deserve a special mention. They may in parts be regard-

ed as vehicles for promoting their respective author’s more or less apparent personal opin-

ions. The approach taken has been to carefully separate the objective from the subjective 

contents of these articles and present them accordingly. An approach applied to all the 

sources used. This review of primarily case law and literature has allowed for conclusions 

and comments throughout the paper, but mainly in its two final chapters.  

 

5. OUTLINE 

 

The broader fundamentals of both ECHR interpretation in general and of the margin of ap-

preciation doctrine in particular are outlined in chapter one. The manner in which the doc-

trine is dealt with in this chapter is not limited in scope to convention article 10 as it aims to 

                                                
7 For example, see White, Ovey. 
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provide an introductory but still in-depth review of the topic. It deals with general methods 

of interpretation. It also introduces the margin of appreciation followed by a historical back-

ground of the doctrine and a summary of proposed advantages and criticisms. Chapter two is 

narrower in its approach than the first chapter. It demonstrates the doctrine’s case law appli-

cation solely in the context of convention article 10, including the development of and the 

current state of the doctrine. The third chapter provides an analysis of the findings of all pre-

vious chapters. It also contains an outlook of where the application of the doctrine possibly 

is headed.  

 

To provide a comprehendible structure each judgment and the decision that is brought up is 

to the largest extent deemed reasonable dealt with separately. The fluency of reading that 

may come with the inclusion of judgments in the running text has also been considered. The 

first and second chapters contain concluding summaries of the main points of the chapters. 
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CHAPTER ONE 

 

1. INTRODUCTION 

 

The reader should note that the first chapter only contains minor elements of the personal 

view of this paper’s author. These opinions are primarily expressed in chapter two and three, 

which allows for a clearer theoretical foundation in the first chapter. In order to facilitate 

reader comprehension of the fairly complex margin of appreciation doctrine, it is valuable to 

first study some related basic concepts of treaty interpretation and of ECHR interpretation in 

general. This chapter does not aim to thoroughly examine these basic concepts of interpreta-

tion. Due to the general applicability of the margin of appreciation it should be noted that 

while it will be introduced in the context of these basic concepts, it will be extensively cov-

ered later in the chapter. 

 

Fiss describes interpretation of any kind as “neither a wholly discretionary nor a wholly me-

chanical activity. It is a dynamic interaction between reader and text, and meaning [is] the 

product of that interaction”.8 The very starting point of all ECHR interpretation however is 

found in the convention itself; it is according to article 32 the Strasbourg court’s duty to in-

terpret the convention: 

 

32 (1) “The jurisdiction of the Court shall extend to all matters concerning the inter-

pretation and application of the Convention and the Protocols [...].”  

 

The court does, according to White and Ovey, fulfil its obligation using several different - 

but not necessarily polarised - general methods of interpretation. Officially the court applies 

the methods of interpretation that it uses simultaneously in one process, non-hierarchically. 

These methods can be pictured as the base ingredients in a soup that the court stirs with the 

relevant facts in the case. The reader must keep in mind that developments in the area of 

convention interpretation have been pushed forward by the Strasbourg court’s case law fol-

lowed by theorisation and criticism of these developments by legal commentators. The court 

does not publish guiding statements on how it interprets the convention. As mentioned its 

only duty is to interpret the convention, outlining the main developments in the area has 

been a task for legal researchers. 

                                                
8 M Fiss, Owen, Objectivity and interpretation, Stanford Law Review, Volume 34, 1982, p. 739. 
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2. GENERAL APPROACHES TO ECHR INTERPRETATION  

 

2.1 Objective and Subjective interpretation 

 

The objective and the subjective methods are two fundamental ways of explaining any legis-

lation, as both are generally applicable in the area of legal interpretation. The objective 

method uses the terms in and the linguistic construction of a certain article or provision as 

the only tools appropriate for understanding its meaning. The aims of the legislator are irrel-

evant; the legal text itself is the object that the objective method focuses on. If the legislation 

functions poorly, it is up to the legislator to change it. It is not for the court to steer the out-

come of that legislation through its interpretation. The Strasbourg court has stated that the 

convention should be interpreted objectively as its purpose is to protect the rights of individ-

uals from infringement by any of the member states. The aim of it is not to create subjective 

and reciprocal rights for the member states themselves.9 Despite having stated this, the court 

has made use of the margin of appreciation doctrine, which is more subjective in its nature. 

 

The subjective method strives to understand in which way the legislator, who is the subject, 

intended the legislation to be interpreted. The wording itself is not as binding as it is consid-

ered to be when the objective method is used. Preparatory works are often helpful in this 

case as they may contain explicit statements of the legislator’s intentions.10 It is important to 

highlight that the only subject of the subjective method is the legislator as it is its intentions 

that are always sought using this method. The states are usually the legislators in the area of 

international law. Subjective interpretation in favour of the states has found its clearest ac-

count in the margin of appreciation doctrine.11 

 

2.2 Teleological and Evolutive interpretation 

 

The court has through its judgments faced the challenge of performing its duty to interpret 

the convention in mainly two fundamentally different ways, using a teleological approach 

and an evolutive approach. Teleological interpretation happens when someone “interpret[s] 

legislative provisions in the light of the purpose, values, legal, social and economical goals 

                                                
9 White, Ovey, p. 71-72. 
10 Lehrberg, Bert, Praktisk juridisk metod, 3rd ed., Iustus förlag AB, Uppsala, 1996, p. 136-137.  
11 White, Ovey, p. 78-79. 
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these provisions aim to achieve”.12 It is described as “the sheet anchor of the Convention’s 

principles of interpretation” and is sometimes referred to as purposive interpretation.13 Evo-

lutive interpretation aims to give the convention practical and effective usability in the light 

of present-day conditions.14 

 

2.3 The Doctrine of Proportionality and the Principle of Subsidiarity 

 

An essential element of the Strasbourg court’s interpretation of convention articles is for it 

to decide whether a state-imposed limitation of a first paragraph freedom, which the state 

would argue is permitted by the second paragraph of the same article, constitutes a conven-

tion breach or not. The doctrine of proportionality is useful in such a case as well as in other 

situations. It is a fundamental tool in Strasbourg’s convention interpretation. Tsakyrakis ap-

propriately summarises the doctrine of proportionality as a balancing act: 

 

“Balancing is the main method used by a number of constitutional courts around the world to re-

solve conflicts of fundamental rights. The European Court of Human Rights routinely balances 

human rights against each other and against conflicting public interests; it has elevated propor-

tionality to the status of a basic principle of interpretation of the European Convention on Human 

Rights (ECHR).”15 

 

Proportionality is, according to White and Ovey often intertwined with the margin of appre-

ciation doctrine. The court has repeatedly used arguments regarding proportionality to show 

that a respondent state has exceeded its margin of appreciation, as demonstrated by the case 

law in this paper. It has been claimed that the two doctrines should however not be confused 

with one another as they are used in different ways when determining if an action, for exam-

ple, is necessary in a democratic society. It has been said that the margin of appreciation re-

gards the legitimacy of the aim of the interference whereas the doctrine of proportionality 

concerns the means used to achieve that aim.16 Despite this and adding to the confusion, 

both doctrines fall within Yuval Shany’s definition of the margin of appreciation in its so 

                                                
12 Teleological Interpretation (Wikis Der Freien Universität Berlin) “http://wikis.fu-
berlin.de/display/oncomment/Teleological+Interpretation#Footnote1”, as of 2013-03-20. 
13 White, Ovey, p. 64-65. 
14 Ibid., p. 73-74. 
15 Tsakyrakis, Strarov, Proportionality: An assault on human rights? International Journal of Constitutional 
Law, Volume 7, 2009, p. 468. 
16 White, Ovey, p. 333. 
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called “norm application” sense.17 The current (2013) President of the European Court of 

Human Rights, Dean Spielmann, refers to the doctrine of proportionality as the other side of 

the coin in relation to the margin of appreciation.18  

 

The principle of subsidiarity concerns the relationship between the Strasbourg court and the 

national courts when the question of an alleged breach of the convention arises. It means that 

the Strasbourg court is secondary to the national courts when determining if a breach has 

taken place. It is partially for this reason that in order for a complaint to reach Strasbourg it 

first has to have exhausted all domestic remedies according to convention article 35 (1).19 

According to Sir Nicolas Bratza, former President of the European Court of Human Rights, 

it is essential that national states carry out their functions to be the primary protector of con-

vention rights in order for the Strasbourg court to accept its subsidiary role.20 

 

2.4 The Vienna Convention 

 

The Golder v. the United Kingdom case 

Groundbreaking for ECHR interpretation in general was the Golder case of 1975. In this 

judgment, the court found that article 31 to 33 of the Vienna Convention on the Law of 

Treaties (of 23 may 1969) should guide the court in its interpretation of the convention. It 

stated that these articles “enunciate in essence generally accepted principles of international 

law to which the Court has already referred on occasion.”21 White and Ovey stress that the 

relevant articles of the Vienna Convention, while sufficient to give some guidance, should 

be used with caution in the interpretation process due to the special nature of the European 

Convention of Human Rights. This is because the latter is more than just a treaty setting out 

binding rights and obligations between states. The relevant provisions in the Vienna Con-

vention should therefore be applied in view of the special features of the Convention.22  

 

Article 31 of The Vienna Convention contains a general rule of interpretation. It states that 

any treaty should be interpreted in good faith in accordance with, ‘in harmony with’, its 

                                                
17 Kratochvíl, Jan, The inflation of the Margin of Appreciation by the European Court of Human Rights, 
Netherlands Quarterly of Human Rights, Volume 29, 2011, p. 328. 
18 Spielmann, p. 28. 
19 White, Ovey p. 84. 
20 Owen Bowcott, Sir Nicolas Bratza defends European court of human rights, (The Guardian) 
”http://www.guardian.co.uk/law/2012/oct/21/sir-nicolas-bratza-defends-echr”, as of 2013-04-02. 
21 Golder v. the United Kingdom, judgment of 21 February, 1975, European Court of Human Rights, Series 
A No. 18, para. 29. 
22 White, Ovey, p. 65-66. 
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terms given their ordinary meaning in their context. The entire treaty shall be interpreted in 

the light of its object and purpose. A few additional guidelines are also contained in the arti-

cle and some key points of it are discussed below. 

 

31 (1) “A treaty shall be interpreted in good faith in accordance with the ordinary 

meaning to be given to the terms of the treaty in their context and in the light of its ob-

ject and purpose.”  

 

2.4.1 “ordinary meaning” and the Margin of Appreciation 

 

By determining the ordinary meaning of words in the convention articles, the court aims to 

reach a uniform interpretation of the, somewhat dated, written wording. Ascertaining the 

meaning of the wording is not considered to be teleological interpretation but a part of an 

objective interpretation. The court seeks to find out what words in the convention text actu-

ally do mean, a process that is at the heart of interpretation. The court may do this by simply 

referring to dictionaries to determine the ordinary meaning of words. Sometimes when the 

convention contains terms that do not have identical meaning in all member states, this is 

not sufficient. According to White and Ovey, if each state was allowed to always interpret 

the wording in accordance with its meaning in the state’s own national legal system, a con-

fusing and variable application of the convention among the states would occur.23 

 

The court’s ambition to define the ordinary meaning of terms does not mean that the interest 

of national sovereignty is overlooked when not found necessary by the court. This is where 

the influence of the margin on appreciation is apparent. When the court establishes the ordi-

nary and autonomous meaning of a convention term, as it should do according to the Golder 

case, it does not create its own brand new legal-linguistic definition right away without re-

gards to the term’s meaning in the member states. Instead, a two-stage process is performed. 

It first proceeds with a comparative study of the meaning of the term in the member states. If 

a common approach is found, that meaning is used. If a common approach is not found it 

instead allows to a varying degree flexibility of interpretation in the member states, known 

as one aspect of the margin of appreciation. If a state comes up with a meaning that is con-

sidered by the court to fit within the relevant margin of appreciation the court will not inter-

fere with it.  

                                                
23 Ibid., p. 77. 
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White and Ovey point out two interesting features of this comparative view. First, this way 

of taking in regards the similar or different practices in the convention states is a defining 

difference between the convention and a traditional international treaty.24 Second, this ap-

proach may contain a built-in conflict between two established central aims of the conven-

tion interpretation. The first aim is for it to not differ too much from the contents of other 

international instruments, as these instruments may contain a consensus between the states 

that should be regarded. The second aim is for it to be a tool of developing the protection of 

human rights in Europe, based on common European law.25 

 

In the author’s view any other treaty which terms are unanimously interpreted using the Vi-

enna Convention, without the added use of this comparative view, is probably more likely to 

have a single standard set of legally defined terms. It is obvious that shared fundamental 

values among the convention states regarding human rights help simplify this comparative 

study. 

 

3. DEFINING THE MARGIN OF APPRECIATION 

 

Kratochvíl states that the margin, while commonly used by the court, “is still very much 

veiled in a cloud of mystery”.26 Greer adds to this unfavourable description by claiming that 

it has a “casuistic, uneven, and largely unpredictable nature”.27 It has been described as el-

bow room, a latitude of deference or error which the court grants national organs before it 

interferes, because it considers the convention to be violated. Or as an area of state discre-

tion. It can also be defined as simply a space in which the states can more or less freely 

move as they interpret convention rights; a leeway. The definition of the doctrine is trouble-

some. Understanding it requires a careful review of its multiple uses. 

 

Former President of the Strasbourg court, Sir Nicolas Bratza, argues that the doctrine is a 

valuable but complex tool for the court in defining its own scope of review, noting that it “is 

a variable notion which is not susceptible of precise definition”.28 Kratochvíl adds to the 

confusion by outlining that some definitions refer to the application of the convention, some 

                                                
24 Ibid., p. 68-69. 
25 Ibid., p. 77. 
26 Kratochvíl, p. 325. 
27 Greer, Steven, The Margin of Appreciation: Interpretation and Discretion under the European Convention 
on Human Rights, Human rights files, No 17, 2000, p. 5. 
28 Casadevall, Josep, Myjer, Egbert, O’Boyle, Michael, Austin, Anna (eds.), Freedom of Expression: Essays 
in honour of Nicolas Bratza, Wolf Legal Publishers, Oisterwijk, The Netherlands, 2012, p. 37. 
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to the balancing of rights and the public interest and others to member states’ choices in ful-

filling obligations. He believes that on a certain degree of abstraction any use of the doctrine 

can be described as deference,29 which by the Oxford Dictionary is defined as polite submis-

sion and respect.30 This respect is exercised by the Strasbourg court towards the member 

states. It has been argued that the doctrine is particularly useful when regulating relations 

between different centres of power.31 

 

The term is of French origin. According to Mowbray, the phrase “margin of appreciation” is 

a direct translation of the French concept of “marge d’ appreciation” which was a method of 

judicial review designed by the Conseil d’état.32 Greer expands the translation, claiming that 

it is more helpful to translate it as a “margin of assessment/appraisal/estimation”.33 It has 

nevertheless been claimed the legal basis of the doctrine also can be found in other civil law 

jurisdictions than just France. At the international level of law, Arai-Takahashi finds that the 

first use of the doctrine occurred in the case law of the European Court of Human rights 

which is where it has been most extensively developed.34 Kratochvíl traces the court’s use of 

the doctrine back to the late 1970s in the Ireland v. the United Kingdom case.35 Spielmann 

claims the doctrine to have earlier origins in European international law when used in 1958 

by the former European Commission of Human Rights, as the current court was then not yet 

established.36  

 

According to White and Ovey, it has become clear that the scope of the margin will vary de-

pending on the circumstances, subject matter, background to the issue as well as presence or 

absence of common ground among convention states.37 The recipients of the margin are not 

just the national courts. In the Handyside v. the United Kingdom case, the Strasbourg court 

                                                
29 Kratochvíl, p. 327. 
30 Deference, (Oxford Dictionaries) 
“http://oxforddictionaries.com/definition/english/deference?q=deference”, as of 2013-03-27. 
31 Legg, Andrew, The Margin of Appreciation in International Human Rights Law, 1st ed., Oxford University 
Press, Oxford, 2012, General editors’ preface. 
32 Mowbray, Alastair, Cases, Materials, and Commentary on the European Convention on Human Rights, 
3rd ed., Oxford University Press, Oxford, 2012, p. 634. 
33 Greer, p. 5. 
34 Arai-Takahashi, Yutaka, The Margin of Appreciation Doctrine and the Principle of Proportionality in the 
Jurisprudence of the ECHR, Intersentia, Antwerpen, Oxford, New York, 2002, p. 2-3. 
35 Kratochvíl, p. 329. 
36 Spielmann, p. 4. 
37 White, Ovey, p. 80. 
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concluded that the “margin is given both to the domestic legislator […] and to the bodies, 

judicial amongst others, that are called upon to interpret and apply the laws in force”.38 

 

The following is a description of the main ways of defining the doctrine supported by an 

overview of the historical development of it. The reader can be assured that while several 

terms do describe the doctrine there are no more than two primary uses of it; these two uses 

share common characteristics. It is important to keep in mind that this division is a theoreti-

cal creation of commentators and that the differences between the two uses reasonably can 

be considered minor in the bigger context. It is sufficient to be aware of the doctrine as one 

single concept as not even the Strasbourg court clearly differentiates between the two differ-

ent uses in its case law. But for the sake of understanding the concept thoroughly, all uses of 

the doctrine are dealt with accordingly. 

 

3.1 Structural and Substantive 

 

Letsas notes that the court has used the margin of appreciation doctrine in two different 

ways in its case law, but that the court has been rather diffuse in distinguishing the uses of it. 

He names the uses the structural concept and the substantive concept. The structural concept 

addresses the very limits or intensity of the court’s review in a broader view. Essentially it 

concerns to what extent the court’s review overlaps the jurisdiction of the convention states. 

The main idea is that the court should often defer its own judgment to the judgment of na-

tional authorities since the convention is an international instrument agreed between the 

states and not a national bill of rights. Letsas puts forward that “the ideas of subsidiarity and 

states consensus are usually invoked to support the structural use of the margin of apprecia-

tion”.39 The structural approach most often comes in to practice when the court decides if to 

use its power to review whether or not a state’s use of a second-paragraph circumstance has 

been correct.40 A second-paragraph circumstance is in many convention articles one that 

could allow a state deviation from a certain right or freedom. 

 

Letsas’s substantive concept however is used when reviewing the relationship between indi-

vidual freedoms and collective goals. It comes in to practical use primarily when balancing 

rights contained in the first paragraph of convention articles 8-11 against, the under certain 
                                                
38 Handyside v. the United Kingdom, judgment of 7 December, 1976, European Court of Human Rights, 
Series A No. 24, para. 48. 
39 Letsas, George, A Theory of Interpretation of the European Convention on Human Rights, 1st ed., Oxford 
University Press, Oxford, 2007, p. 80-81.  
40 White, Ovey, p. 79-80. 
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circumstances, allowed interference by the states in the second paragraph of those articles. 

The right to respect for private and family life in article 8 is one example of this “substan-

tive” balancing act of legitimacy. The first paragraph of the article consists of clear entitle-

ments, the individual freedoms:  

 

8 (1) “Everyone has the right to respect for his private and family life, his home and his 

correspondence.” 

 

The second paragraph contains first a presumption against state interference followed by a 

list of circumstances necessary for state interference to be allowed. The states are only al-

lowed to interfere if the action is prescribed by law, necessary and in accordance with one or 

more of these collective goals: 

 

8 (2) “There shall be no interference by a public authority with the exercise of this 

right except such as is in accordance with the law and is necessary in a democratic so-

ciety in the interests of national security, public safety or the economic well-being of 

the country, for the prevention of disorder or crime, for the protection of health or 

morals, or for the protection of the rights and freedoms of others.”  

 

Both paragraphs contain important values, highlighting the importance of finding a sensible 

way of balancing them, which is what the margin of appreciation aids with. It provides this 

“elbow room” to the states when the act of finding an appropriate balance takes place. 

Letsas’s separation of the margin of appreciation into different concepts shows essentially 

that there are two ways in which he finds this doctrine is used. First, for determining to what 

extent the Strasbourg court generally may pursue its review of alleged convention breaches. 

Second, for allowing the states themselves to balance the individual’s interest in certain 

freedoms with the collective interest considered important by the states. 

 

3.2 Norm-application, norm-interpretation and additional uses 

 

One other way of dividing the doctrine, similar to Letsas’s division between structural and 

substantive, is the analytical separation between norm-application and norm-interpretation 

as proposed by Yuval Shany.  
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Norm-application is similar to Letsas’s structural concept in that it is a broader view pushing 

that international courts should respect the discretion of the states. According to Kratochvíl 

it recognises that states may execute their obligations under international law in different 

ways and that international courts, including the European Court of Human Rights, should 

honour this. More specifically, the states should have this certain “freedom of review” when 

applying the convention to a concrete set of facts, as made apparent by the case law in the 

matter.41 Shany names this approach judicial deference, a term that entails an obligation for 

international courts to grant national authorities some degree of deference. This sums up that 

international courts should exercise judicial restraint and not without good reason review 

decisions by national authorities all over from the beginning. It is not the task of the interna-

tional courts to replace the discretion and independent evaluation exercised by national au-

thorities.42 In a more concrete wording, the court will leave the states to decide whether a 

certain measure was proportionate, whether there was a pressuring social need, whether the 

right balance was struck between competing interests and whether the factual circumstances 

fall within a definition in the convention.43 

 

Norm-interpretation means, according to Kratochvíl, flexibility of the norms. It concerns the 

definitions of the rights themselves and thereby the extent of the obligations that these rights 

bring with them.44 This involves, according to Shany’s definition, those open-ended or un-

settled international norms containing a wide zone of legality in which national authorities in 

different states could reach completely different, yet lawful decisions about the definition 

and application of the very same norm. Since these norms provide such limited guidance, 

states are free to operate within this zone of legality without condemnation by the Stras-

bourg court.45 In short, this side of the doctrine mainly allows states to autonomously create 

certain definitions of international norms, terms or some question of principle. Kratochvíl 

mentions that an example of such an open-ended norm is found in article 6, concerning the 

right to a fair trial. This use of the doctrine has been utilised to present the idea that the right 

of access to a court within article 6 is not absolute. The latter right may in fact through this 

use of the doctrine be limited. This limitation of the right thus limits the weight of the states’ 

obligations under article 6.46  

                                                
41 Kratochvíl, p. 327-330. 
42 Ibid., p. 327-328. 
43 Ibid., p. 330. 
44 Ibid., p. 327-328. 
45 Shany, Yuval, Toward a General margin of Appreciation Doctrine in International law?, European Jour-
nal of International Law, Volume 16, No. 5, 2005, p. 910. 
46 Kratochvíl p. 330. 
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Shany stresses two things. First, while it is possible to analytically divide the margin of ap-

preciation in to these two concepts, international courts have not always distinguished be-

tween the two. Second, the margin of appreciation afforded to the states is never unlimited. 

States must according to the Vienna Convention article 26 use this “elbow room” in good 

faith and the Strasbourg court may always ultimately review the course of action chosen by 

the state.47 Yourow also points out that the margin of appreciation is not unlimited for the 

states; the convention’s international protection mechanism would be meaningless if that 

was the case. The national margin and the court’s international supervisory power will ideal-

ly go hand in hand with each other, an idea recurrently put forward in the court’s case law.48 

Convention article 19 clearly defines it as the court’s task to ensure that the member states 

act in compliance with the convention. 

 

Shany’s division of the uses of the margin of appreciation between application and interpre-

tation is in other words a division between the severity of the court’s review of the conven-

tion states’ ways of applying the convention to a concrete set of facts and of the states’ way 

of defining certain rights themselves.49 This division is, according to Kratochvíl, supported 

by Greer also referring to the two uses. Kratochvíl points out that drawing the line between 

norm application and norm definition to a certain degree is a subjective process but that 

there is a value in maintaining the distinction.50 

 

According to Kratochvíl, the doctrine has an additional use in that states have a certain free-

dom in choosing means by which to comply with their convention obligations. The Stras-

bourg court will grant a certain margin of appreciation to a state when it determines which 

concrete practical measures it must take in order to fulfil its positive obligations. The court 

will merely review if the measures taken were adequate or appropriate.51 Additionally, Greer 

claims that states enjoy a certain discretion when interpreting or applying vague adjectives 

such as “reasonable”, “promptly” or “arbitrary”.52  

 

 

 

                                                
47 Shany, p. 910. 
48 Yourow, Howard Charles, The Margin of Appreciation Doctrine in the Dynamics of European Human 
Rights Jurisprudence, Kluwer Academic Publishers, Dordrecht, the Netherlands, 1996, p. 113. 
49 Kratochvíl, p. 328. 
50 Ibid., p. 332. 
51 Ibid., p. 333-334. 
52 Greer, p. 30. 
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3.3 The development through case law 

 

Kratochvíl summarises the two main uses of doctrine in terms of norm application and norm 

definition as outlined below. The doctrine will from this point on be dealt with in this termi-

nology. A few of the judgments reviewed in this chapter are brought up in more detail in the 

second chapter.53 

 

3.3.1 Norm Application 

 

The Ireland v. the United Kingdom case54 

The case revolves around the troubles in Northern Ireland described in the judgment by the 

respondent state, the British government, as "the longest and most violent terrorist campaign 

witnessed in either part of the island of Ireland". Between 1971 and 1975 authorities in the 

British territory of Northern Ireland exercised extrajudicial, ‘actions outside the judicial sys-

tem’, powers of arrest, detention and internment of suspects. The applicant state, Ireland, 

raised concerns about the scope of these measures and the alleged ill treatment of persons 

deprived of their liberty because of these measures. It claimed that several convention arti-

cles had been breached by the United Kingdom. One article in question was article 15, 

which allows the states to sometimes take measures derogating from the convention obliga-

tions. One of the requirements for these derogations to be permitted is that it is a time of 

emergency, additionally the derogations are only allowed to the “extent strictly required” by 

the exigencies, ‘the urgent needs’, of the situation.  

 

The Strasbourg court found that the United Kingdom had not exceeded this “extent strictly 

required”. In other words, this early use of something at least similar to the margin of appre-

ciation allowed according to Kratochvíl for a presumption that a national decision to dero-

gate from the convention was in order. It was a matter of deference to national authorities in 

evaluating if an actual and concrete circumstance fitted under a definition in the conven-

tion.55 

 

 

                                                
53 Kratochvíl, p. 329-330. 
54 Ireland v. the United Kingdom, judgment of 18 January, 1978, European Court of Human Rights, Series A 
No. 25. 
55 Kratochvíl, p. 329. 
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The Vagrancy v. Belgium 56 and Handyside v. the United Kingdom57 cases 

Described by Kratochvíl as the first time the court actually used the doctrine, it was article 8 

providing right to respect for private and family life that was in question in the Vagrancy 

case. The court found that the Belgian state had not overstepped “the limits of the power of 

appreciation”, as the margin of appreciation was then titled, that the court considered article 

8 (2) to leave to the states.  

 

The Belgian state had limited the freedom of correspondence of vagrants, ‘unsettled per-

sons’, that it had detained. The court also found that the practice was proportionate, leading 

Kratochvíl to conclude that the margin of appreciation had seemed to affect the proportion-

ality test used by the court in evaluating the necessity of an interference with the right to cor-

respondence. The court placed a certain amount of trust in the states to apply the proportion-

ality test with regards to the concrete circumstances in the case.  

 

The margin of appreciation was used in the same way in the Handyside case regarding the 

right to freedom of expression as granted by article 10. The latter case is thoroughly dis-

cussed in the second chapter of this paper.58 

 

The Hatton and Others v. the United Kingdom case59 

The margin of appreciation was further used in the “norm application” sense in the Hatton 

case of 2001. The judgment regarded primarily if the state was obliged, under convention 

article 8, to protect the applicants from night-time noise from the nearby London Heathrow 

airport. The case concerned that a fair balance had to be found between the two contrasting 

interests of the individual and of the community as a whole. States have a margin of appre-

ciation in striking this balance. Eventually, the Strasbourg court found the margin to be wide 

and that no violation of article 8 had taken place.60 

 

 

 

                                                
56 De Wilde, Ooms and Versyp (“Vagrancy”) v. Belgium, judgment of 18 June, 1971, European Court of 
Human Rights, Series A No. 12. 
57 Handyside v. the United Kingdom, judgment of 7 December, 1976, European Court of Human Rights, 
Series A No. 24. 
58 Kratochvíl, p. 329. 
59 Hatton and Others v. the United Kingdom, judgment of 2 October, 2001 and of 8 July, 2003 (Grand 
Chamber), European Court of Human Rights.  
60 Kratochvíl p. 329-330. 
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3.3.2 Norm Definition 

 

The Petkoski and Others v. Macedonia61 and Belev and Others v. Bulgaria62 cases 

The second type of use of the margin of appreciation was in the Petkoski case of 2009 used 

as a means to limit the right of access to a court. In its assessment of the case, the Strasbourg 

court first concluded that article 6, regarding the right to a fair trial, embodied the right to a 

court which national legislation must enable. However, it found this term “right to a court” 

to not be absolute, but to be the subject of limitations by its very nature laid out in national 

legislation. The defendant state, Macedonia in this case, was said to enjoy a certain margin 

of appreciation in determining these limitations as long as the very essence of the right to a 

court was not impaired. Kratochvíl points out that the margin of appreciation here directly 

affected the scope of the right to a court and thus the obligation of states under article 6. 

Once again there the margin of appreciation was used in a similar sense in the Belev case. 

The court stated that the right to the execution of court decisions, which is an aspect of the 

right to access to a court as contained in article 6, was not absolute.63  

 

The Times Newspapers Ltd (Nos. 1 and 2) v. the United Kingdom case64 

This case is extensively discussed under chapter two. It is another display of the margin of 

appreciation in the sense of norm definition. The case involves the issue of states setting 

“limitation periods” on defamation lawsuits. Defamation, in other words slander, concerns 

convention article 10. Limitation periods simply limit the frame of time in which the alleg-

edly defamed may initiate legal proceedings against a defendant. The reason in favour of 

introducing a certain period would according to the Strasbourg court lie in that the defamed 

should move quickly to protect their reputation so that newspapers sued for defamation 

could defend claims within a reasonable time. The court found that defining appropriate 

“limitation periods” was within the state’s margin of appreciation.65  

 

 

                                                
61 Petkoski and Others v. “The Former Yugoslav Republic of Macedonia”, judgment of  5 June, 2009, Euro-
pean Court of Human Rights, para. 39-41.  
62 Belev and Others v. Bulgaria, judgment of 2 July, 2009, European Court of Human Rights, (only available 
in French). 
63 Kratochvíl, p. 330. 
64 Times newspapers ltd. (No 1 and 2) v. the United Kingdom, judgment of 10 June, 2009, European Court of 
Human Rights, para. 46. 
65 Kratochvíl, p. 331. 
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The Stec and Others v. the United Kingdom case66 

The United Kingdom was alleged to have violated the convention by implementing different 

ages for retirement for men and women. In its assessment of the case, the Strasbourg court 

found that no violation had taken place because of this policy. The article in question was 

article 14, which prohibits states from discriminating people when securing their enjoyment 

of convention rights and freedoms. As it was a matter of economic and social strategy the 

court found that the state had a wide margin of appreciation. The convention did not prohibit 

different retirement ages based on gender. The outcome of this case was a matter of princi-

ple.  It was thus a matter of the margin of appreciation being applied in its “norm definition” 

sense although it may be argued that it also concerned the margin in its norm-application 

sense.67 

 

3.4 Proposed advantages and criticisms 

 

Shany mentions several reasons for using the margin of appreciation; a few of them are dis-

cussed here. One argument holds that national authorities are better at applying law than in-

ternational courts. The margin of appreciation is rooted in subsidiarity.68 International courts 

reach decisions on specific disputes, which constrain them, whereas national authorities 

seem better situated to adopt general policies and to anticipate implications from the deci-

sions made. These authorities are also physically closer to the societies where the interna-

tional legislation should be implemented; they are more familiar with local conditions. It has 

also been argued that if an international court hands over some of its decision-making power 

to the states, as essentially happens with this doctrine, the international court saves both time 

and financial resources. 

 

A democratic argument has also been put forward. Important choices regarding social condi-

tions within states should preferably be taken by elected officials in the state itself, to be re-

viewed under the scrutiny of a national court.69 It is easier to hold elected officials on a na-

tional level responsible than the Strasbourg judges. Another argument holds that the margin 

of appreciation supports good manners and a harmony between the state and the internation-

al court. This promotes cooperation and coordination between national and international in-

                                                
66 Stec and Others v. the United Kingdom, judgment of 12 April, 2006, European Court of Human Rights, 
para. 66. 
67 Kratochvíl, p 331. 
68 Ibid., p. 326. 
69 Shany, p. 918-919. 
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stitutions and accelerates the national institutions’ implementation of the international 

norms, the convention in this case.  

 

While Shany finds many advantages with the doctrine, one disadvantage is that it might pre-

vent the development of (presumably international) judge-made law, which contributes to 

the development of international norms over time.70 Kratochvíl is highly critical of the 

court’s application of the doctrine. He claims that the use of it has been inflated which is vis-

ible in many ways in the court’s case law. This inflation is accompanied by the risk of the 

doctrine losing its value.71 The different ways in which he finds the inflation apparent has a 

single common characteristic; the doctrine is referred to even when it does not serve any 

useful purpose. He claims that the Strasbourg court on several occasions has mentioned the 

margin in a way that is unrelated to the reasons on which the case has been decided and that 

the margin sometimes has been mentioned but has not played any explicit role in the court’s 

analysis.72 Another claimed mis-use of the doctrine comes from the court’s habit of referring 

to a “certain margin of appreciation” without determining its width, thereby creating confu-

sion.  

 

One other use that Kratochvíl criticises is when the margin is mentioned only in the conclu-

sion of a judgment but not in the court’s analysis of the case. Allegedly, that points towards 

either useless invocation of the doctrine or a lack of transparency in the court’s decision-

making process. Last, Kratochvíl points out the inconsistency in the use of the margin, when 

it is used in one case but not another.73 Letsas criticises both the court’s structural and sub-

stantive uses of the doctrine, but especially the substantive use as “either superfluous or 

question begging”.74 Greer is also critical of the doctrine, suggesting that the name of it is 

misleading and should be renamed using terms such as “national executive, administrative 

and judicial discretion”.75  

 

Furthermore, the court’s use of the doctrine has come under criticism from the states them-

selves. British Prime Minister David Cameron claimed in a 2012 speech that the margin had 

shrunk and ”that not enough account is being taken of democratic decisions by national par-

                                                
70 Ibid., p. 921-922. 
71 Kratochvíl, p. 326. 
72 Ibid., p. 336-337. 
73 Ibid., p. 340-343. 
74 Letsas, George, Two Concepts of the Margin of Appreciation, Oxford Journal of Legal Studies, Volume 
26, No. 4, 2006, p. 714. 
75 Greer, p. 32. 
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liaments”. Purportedly, this is a cause of controversy with a corrosive effect on people’s 

support for human rights.76 

 

3.5 The Brighton Declaration 

 

One of the outcomes of the United Kingdom’s recent chairmanship of the Council of Eu-

rope’s Committee of Ministers was the Brighton Conference on the future of the European 

Court of Human Rights.77 The conference took place in April 2012 and as a result it was 

agreed that the margin of appreciation should be introduced in the convention text. The ex-

president of the court, Sir Nicolas Bratza, argued at the conference that, as mentioned, the 

doctrine was inappropriate to be legislated for. He claimed that one of the reasons for not 

defining it in the convention was that it was a variable notion and therefore not susceptible 

for precise definition.78 The final version of the Brighton declaration nevertheless expresses 

the states’ decision to include a reference to the margin of appreciation in the preamble to 

the convention, for reasons of transparency and accessibility. The committee of ministers is 

responsible for securing this implementation by the end of 2013.79  

 

As of late May 2013 the available convention text is still without mention of the doctrine. In 

the author’s view this decision seems to be of little more than symbolic value. While it 

might remind the states and the court that the doctrine should not be forgotten, a more fre-

quent use of it could fuel the criticism that the court uses it unnecessarily. It would not be 

surprising if the effect of this inclusion is minor as the court would already be aware of the 

doctrine. There is no reason to believe that it already does not use it when deemed appropri-

ate to do so. 

 

 

 

 

                                                
76 David Cameron, Cameron's speech on the European court of human rights in full, (The Guardian) 
“http://www.guardian.co.uk/law/2012/jan/25/cameron-speech-european-court-human-rights-full”, as of 
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77 High Level Conference on the Future of the European Court of Human Rights, (Council of Europe) 
“http://www.coe.int/t/dgi/brighton-conference/default_en.asp”, as of 2013-05-02. 
78 Speech by Sir Nicolas Bratza, President of the European Court of Human Rights, (Council of Europe)  
 “http://www.echr.coe.int/NR/rdonlyres/8D587AC3-7723-4DB2-B86F-01F32C7CBC24/0/2012_ BRIGHT-
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79 Brighton Declaration, (Council of Europe) “https://wcd.coe.int/ViewDoc.jsp?id=1934031”, as of 2013-05-
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4. CONCLUDING SUMMARY 

 

White and Ovey conclude that the Strasbourg court’s methods of convention interpretation 

in general is an “evolutive approach based upon its understanding of the object and purpose 

of the convention, but also reflective of its own role as an international human rights court 

conscious of its subsidiary role in the protection of human rights”.80 The court makes use of 

several methods of interpretation. Its diffuse nature makes the margin of appreciation partic-

ularly difficult to properly describe. Commentators highlight two features of the margin of 

appreciation that are most commonly used by the court.  

 

Norm application concerns the view that the Strasbourg court should not generally replace 

the decisions of the national courts. It does to some extent defer its review in favour of the 

national courts and allows them to apply the convention to a concrete set of facts them-

selves. More specifically, the court will leave states to decide whether a certain measure was 

proportionate, whether there was a pressuring social need, whether the right balance was 

struck between competing interests and whether the factual circumstances fall within a defi-

nition in the convention. It allows the states to make these assessments as it refrains from 

making them. In this aspect it is a question of the Strasbourg court’s general intensity of re-

view. However that does not stop it from reviewing the states’ courses of action. The court 

is after all set up to ensure that the states are compliant with the convention according to 

convention article 19. The court uses the doctrine as a vehicle to influence the strictness of 

the requirements imposed on the states.  

 

Kratochvíl compares the margin in this sense to a bar in a high jump competition. The court 

sets the bar to a certain height over which a state must jump in order to be compliant with 

the convention. A narrow margin means that the bar is high and that it is harder for the state 

to get over it. When the court grants a wider margin, the bar is lower and the jump is easier 

for the state. He highlights the trouble in predicting the height of the bar, the width of the 

margin claiming that the case law has taught us that the margin in some cases is wider than 

in others. Even if the width of the margin is determined, which is not always possible at all, 

it is not always indicative of the strictness of scrutiny that the court applies in its review.81 

This is at the heart of the margin’s reputation as a diffuse and largely unpredictable tool.  

 

                                                
80 White, Ovey, p. 81. 
81 Kratochvíl, p. 330. 
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Norm definition, or norm interpretation, concerns the view that the definition of some unset-

tled terms containing obligations, or some other question of principle, should to some degree 

be left to the states to complete. These definitions are important because they affect the ex-

tent of the convention obligations, making the obligations narrower or wider. Kratochvíl 

points out that norm definition is not concerned with the application of a principle to a set of 

facts, a matter that belongs to the area of norm application.82 

 

One aspect of criticism against the doctrine has been that the court has used the margin ex-

cessively and thereby inflated its value. While the scope of the margin has been claimed to 

have shrunk, the doctrine has also been acknowledged to have several advantages. For ex-

ample, national authorities are better at applying law than international courts. This is be-

cause they are more familiar with national conditions and may not be as constrained by the 

lack of resources that international courts, including the Strasbourg court, are facing. Na-

tional authorities may also be held democratically accountable directly for their actions by 

the state’s citizens in a way that an international court does not. The margin may also lead to 

quicker implementation of the convention as a result of the cooperation and coordination 

between national and international bodies that it brings.  

 

The doctrine has its place in the general set of methods of interpretation but stands out as 

being hard to define, it has not until recently been decided that it will be explicitly visible in 

the preamble to the convention. It is still primarily an important product of commentators’ 

interpretation of the Strasbourg court’s case law. White and Ovey conclude that the margin 

of appreciation functions well as “a device to protect the value pluralism that is central to the 

European Convention system” but less so as a tool for providing predictability of outcome in 

any given case. It is rightfully described as “an indeterminate and elusive doctrine full of 

complexity in its operation”.83 
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CHAPTER TWO 

 

1. ECHR ARTICLE 10 - FREEDOM OF EXPRESSION 

 

10 (1) “Everyone has the right to freedom of expression. This right shall include free-

dom to hold opinions and to receive and impart information and ideas without inter-

ference by public authority and regardless of frontiers. This Article shall not prevent 

States from requiring the licensing of broadcasting, television or cinema enterprises.” 

10 (2) “The exercise of these freedoms, since it carries with it duties and responsibili-

ties, may be subject to such formalities, conditions, restrictions or penalties as are pre-

scribed by law and are necessary in a democratic society, in the interests of national 

security, territorial integrity or public safety, for the prevention of disorder or crime, 

for the protection of health or morals, for the protection of the reputation or rights of 

others, for preventing the disclosure of information received in confidence, or for 

maintaining the authority and impartiality of the judiciary.” 

 

According to White and Ovey, the right to freedom of expression found in the first para-

graph above is “extremely broad”. The right to free speech is vital to secure because of its 

power to protect democracy, uncover abuses and to nurture developments in all areas of so-

ciety. The paragraph protects all forms of expression, through any medium, for example but 

not limited to books, contents in radio interviews and information on the Internet. All con-

tent is protected, not only what is considered inoffensive but also what offends, shock or dis-

turbs, including for example racist speech. The second paragraph however recognises that 

free speech carries with it accountability. It can be used to promote violence and hatred as 

well as intrude on personal privacy and safety. Therefore the paragraph allows for some lim-

itations or restrictions of that right under certain conditions. White and Ovey point out that 

the court’s case law is an attempt to find the proper balance between these competing inter-

ests.84 Mowbray notes that the court has distinguished between three categories of expres-

sion; political, artistic and matters of commercial interest.85  

 

Arai-Takahashi argues that the scope of the margin of appreciation under article 10 cannot 

possibly be uniformly determined. Determining the margin depends on complex and diverse 

variables such as the nature of the legitimate aim pursued, the scope, duration and effect of 
                                                
84 Ibid., p. 426. 
85 Mowbray, p. 627. 
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restricting measures and also the nature of the expression. It is possible for different varia-

bles to both widen and narrow the scope of the margin in the same case.86 Further, Arai-

Takahashi notes that freedom of expression in one sense holds a special value in relation to 

other convention rights: “freedom of expression’s foundational values for democracy mean 

that the Strasbourg organs are generally more prepared to apply a heightened standard of 

proportionality that in than in relation to other convention rights”. Even when the court 

makes use of such variables that generally widen the margin, he claims that the Strasbourg 

organs are not ready to loosen their rigorous standard of review, except when the states’ in-

terest of protecting morals comes in to question.87 

 

2. CASE LAW 

 

The following is a chronological review of some central and some recent judgments and a 

decision by the Strasbourg court concerning the margin of appreciation when used in the 

context of article 10. The selection of several judgments and one decision does not bear with 

it the space-consuming intention of being a comprehensive quantative analysis. It rather 

aims to highlight some important aspects of the doctrine in the light of actual case law. The 

case law has been selected through both a review of the literature88 on the subject matter as 

well as a survey of relevant HUDOC89 search results. 

 

2.1 The Handyside v. the United Kingdom case (1976)90  

 

“The Little Red Schoolbook”, written by two Danish authors, was intended to be published 

in the United Kingdom by the British publisher Richard Handyside in 1971. The book was 

targeted at school children of the age of twelve and upward and its content was considered to 

be highly controversial for that audience in the United Kingdom at the time. It dealt with 

topics such as pornography, contraceptives, homosexuality, venereal diseases, sexual inter-

course, abortion and more. Before it was published but after a substantial number of review 

copies and a press release had been sent out, authorities searched the publisher’s premises 

and seized a large amount of copies of the book together with related materials. The legal 

                                                
86 Arai-Takahashi, p. 101-102. 
87 Ibid., p. 136-137. 
88 Notably, Arai-Takahashi and White, Ovey. 
89 The Council of Europe’s HUDOC case law database, ”http://hudoc.echr.coe.int”, as of 2013-05-19. 
90 Handyside v. the United Kingdom, judgment of 7 December, 1976, European Court of Human Rights, 
Series A No. 24. 
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basis for these actions as well as for the following conviction in the national courts was the 

English and Welsh Obscene Publications Act of 1959. The legislation defined an “article” as 

obscene if it had the nature of tending to deprave and corrupt persons who were likely to 

read, see or hear the matter contained in it. Whoever published such obscene articles was 

liable to a fine or imprisonment. The book was found to be obscene, as defined by the Act, 

by the national courts and the publisher was thus found guilty of possessing the books and 

subsequently sentenced to paying a smaller fine. The seized books and the related materials 

were destroyed. Mr. Handyside complained to Strasbourg that the state had breached several 

convention articles, among them was article 10.  

 

In its assessment of the case, the Strasbourg court concluded that the challenged measures 

constituted "interferences by public authority" under article 10 (1). The measures included 

the criminal conviction of Mr. Handyside as well as the seizure and destruction of the books 

and related materials. The court stated that such interferences do violate the article if they do 

not fall within the allowed limitations that are found in the article’s second paragraph. Any 

interference, which according to the article may be expressed as any kind of “formalities, 

conditions, restrictions or penalties” must according to article 10 (2) fulfil three require-

ments in order to be compliant with the convention. It must be “prescribed by law”, it must 

have a legitimate aim and it must be "necessary in a democratic society". 

The court first found that the interferences were correctly prescribed by law (the 1959 Act) 

and that the legislation had an aim that is legitimate under article 10, namely the “protection 

of morals in a democratic society”. The court had thus to review the final requirement, to 

determine whether this aim necessitated the various measures taken against Mr. Handyside. 

The court stated that the notion of “necessity” implies a pressing social need and that it was 

for the state to make the initial assessment if such a need existed. This is where the margin 

of appreciation importantly is drawn into the picture as the court first admitted that states are 

in a better position than itself to deal with the concept of morals: 

 

“In particular, it is not possible to find in the domestic law of the various Contracting States a uni-

form European conception of morals. The view taken by their respective laws of the requirements 

of morals varies from time to time and from place to place, especially in our era which is charac-

terised by a rapid and far-reaching evolution of opinions on the subject. By reason of their direct 

and continuous contact with the vital forces of their countries, State authorities are in principle in 

a better position than the international judge to give an opinion on the exact content of these re-

quirements as well as on the "necessity" of a "restriction" or "penalty" intended to meet them. [...] 
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[I]t is for the national authorities to make the initial assessment of the reality of the pressing social 

need implied by the notion of "necessity" in this context.”91 

 

Importantly, the court then stated that despite this it still had the final say on the matter. It 

did not allow the margin of appreciation to be used without limits. The court found that it 

was not its task to take the place of the competent national courts but rather to review the 

manner in which national courts used their margin of appreciation: 

 

“Nevertheless, Article 10 [...] does not give the Contracting States an unlimited power of appreci-

ation. The Court, which, with the Commission, is responsible for ensuring the observance of 

those States' engagements (Article 19) (art. 19), is empowered to give the final ruling on whether 

a "restriction" or "penalty" is reconcilable with freedom of expression as protected by Article 10 

(art. 10). The domestic margin of appreciation thus goes hand in hand with a European supervi-

sion. Such supervision concerns both the aim of the measure challenged and its "necessity"; it co-

vers not only the basic legislation but also the decision applying it, even one given by an inde-

pendent court.”92 

 

Further discussing its supervisory function, the court fundamentally invoked the principle of 

proportionality: 

 

“The Court's supervisory functions oblige it to pay the utmost attention to the principles charac-

terising a "democratic society". Freedom of expression constitutes one of the essential founda-

tions of such a society […] it is applicable not only to "information" or "ideas" that are favourably 

received or regarded as inoffensive or as a matter of indifference, but also to those that offend, 

shock or disturb the State or any sector of the population. Such are the demands of that pluralism, 

tolerance and broadmindedness without which there is no "democratic society". This means, 

amongst other things, that every "formality", "condition", "restriction" or "penalty" imposed in 

this sphere must be proportionate to the legitimate aim pursued.”93 

 

The court concluded that neither article 10 nor any other article in question had been 

breached by the state in this case. The judgment is an example of when the doctrine was 

used in its norm application sense. The court granted the state a wide elbow room to decide 

whether the interference was a “necessary” exception from the right to freedom of expres-

                                                
91 Ibid., para. 48. 
92 Ibid., para. 49. 
93 Ibid., para. 49. 
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sion. In other words if the interference was proportionate in the concrete set of circumstanc-

es in the case. 

 

The judgment is interesting and important for several reasons. First, the court determines its 

role as a supervisory organ with the final power of reviewing the manner in which national 

authorities use their margin of appreciation. Without this structure in place it would be diffi-

cult to secure the effective implementation of the convention. While the states do have this 

elbowroom, the convention would be severely crippled had the court not the final say on the 

matter. Second, it makes a vital definition of the scope of the margin in relation to the states’ 

interest of protecting morals. When the purpose of protecting morals is in question the mar-

gin of appreciation has been shown to be considerably wide as there is less common Euro-

pean ground on the matter. The extensive width showcased here is not always the case when 

it comes to other state interests considered worthy of convention protection. 

It can be argued that Strasbourg would afford itself more than a small amount of liberties 

had it only allowed the states a narrow margin of appreciation to determine what is reasona-

ble to protect morally. As the court here points out, the concept of morals varies according to 

time and place and Strasbourg can be regarded as too distant to fairly determine what is 

morally important to protect and what is not. It would not be blameless if an international 

court, with a jurisdiction covering a large portion of the world’s diverse population, would 

only allow itself and no one else the right to determine the value of upholding specific mor-

als in every single state. Reasonably, that is not the case here.  

The court’s stance on providing states with an extensive margin of appreciation when the 

aim is to protect morals was reaffirmed in the Müller and others v. Switzerland case twelve 

years later (1988). It was another example of the margin used in its norm application sense. 

In the Müller case, the court referred to its previous remarks in the Handyside case when 

concluding that it was still not possible to find a uniform European conception of morals in 

the legal and social orders of the member states. Although it noted that conceptions of sexu-

al morality had changed in recent years.94 In the 1992 case of Open Door and Dublin Well 

Woman v. Ireland, also concerning norm application, the court further solidified the signifi-

cance of the Handyside judgment. The applicants had complained to Strasbourg of an in-

junction restraining them from providing certain information to pregnant women regarding 

abortion facilities outside of Ireland. In its later assessment of the case, the Strasbourg court 

                                                
94 Müller and others v. Switzerland, judgment of 24 May, 1988, European Court of Human Rights, Series A 
No. 133, para. 35-36. 
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once again highlighted the lack of European uniformity on the matter of morals, adding that 

the state in the case enjoyed a particularly wide margin as the area in the case touched on 

matters of belief concerning the nature of human life.95 Despite stating a wide margin, Arai-

Takashi argues that the court in fact interpreted it slightly narrower.96 

 

2.2 The Sunday Times v. the United Kingdom case (no. 1) (1979)97 

 

The British broadsheet newspaper The Sunday Times had published a series of articles in-

vestigating a sedative drug containing an ingredient known as thalidomide. A number of 

women who had taken the drug during their pregnancy had given birth to children with se-

vere deformities and because of this, a legal process against the drug manufacturer had been 

initiated. In one of its articles published during the on-going settlement process, the newspa-

per had examined the settlement proposals under consideration and subsequently in the same 

article heavily criticised the proposals as well as various aspects of related English law. A 

follow-up article was promised to be published later. Following a complaint from the drug 

manufacturer, a national court granted an injunction prohibiting the publication of this future 

article. The legal basis of the injunction was that the publication would have constituted ille-

gal contempt of court as conduct liable to interfere with the course of justice. The national 

court argued that the course of justice would be interfered with, as the publication would 

have affected the parties of the on-going litigation. 

 

The unpublished article contained large elements of criticism against the drug manufacturer, 

particularly about how it had not completed full trials of the drug on its own, had not uncov-

ered important research highlighting the dangers of the drug and that it had advertised the 

drug as safe for pregnant women. The injunction was discharged four years later and a re-

vised version of the article was then published.  

 

The newspaper complained to the commission in Strasbourg that the injunction that re-

strained it from publishing the article constituted a breach of several articles including article 

10. Later, in its assessment of the case, the Strasbourg court found that, in the context of the 

requirements in the second paragraph of article 10, the interference was prescribed by law 

                                                
95 Open Door and Dublin Well Woman v. Ireland, judgment of 29 October, 1992, European Court of Human 
Rights, Series A No. 246, para. 68. 
96 Arai-Takahashi, p. 104. 
97 Sunday Times v. the United Kingdom, judgment of 26 April, 1979, European Court of Human Rights, Se-
ries A No. 30. 
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and had the legitimate aim of “maintaining the authority of the judiciary”. The margin of 

appreciation was here once again invoked by the court when faced with the final question of 

determining whether the injunction was necessary in a democratic society to reach this legit-

imate aim.  

 

The court underlined its standpoint in the Handyside case, that the initial responsibility for 

securing the convention rights and freedoms lies with the states and that they enjoy a margin 

of appreciation in doing so. It also confirmed its responsibility to review how the states use 

their margin. Additionally, the judgment it is fairly clear in stating that the scope of the mar-

gin varies accordingly to the different legitimate aims listed in the second paragraph of arti-

cle 10. While the court in the Handyside judgment had determined that the protection of 

morals allowed for a wide margin, the aim to maintain the authority of the judiciary did not 

receive the same treatment in the Sunday Times judgment: 

 

“Again, the scope of the domestic power of appreciation is not identical as regards each of the 

aims listed in Article 10 (2) (art. 10-2). The Handyside case concerned the "protection of morals". 

The view taken by the Contracting States of the "requirements of morals", observed the Court, 

"varies from time to time and from place to place, especially in our era", and "State authorities are 

in principle in a better position than the international judge to give an opinion on the exact content 

of these requirements" (p. 22, para. 48).  

Precisely the same cannot be said of the far more objective notion of the "authority" of the judici-

ary. The domestic law and practice of the Contracting States reveal a fairly substantial measure of 

common ground in this area. This is reflected in a number of provisions of the Convention, in-

cluding Article 6 (art. 6), which have no equivalent as far as "morals" are concerned. According-

ly, here a more extensive European supervision corresponds to a less discretionary power of ap-

preciation.”98 

 

The scope of the margin was in this case found to be narrow. The court pursued with a 

lengthy discussion pointing out that the convention does not however require absolute uni-

formity and that states have different substantive or procedural laws that the court cannot be 

oblivious to. It concluded that the injunction had constituted a breach of article 10, but not of 

any other alleged article: 

 

                                                
98 Ibid., para. 59. 
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“the interference complained of did not correspond to a social need sufficiently pressing to out-

weigh the public interest in freedom of expression within the meaning of the Convention. The 

Court therefore finds the reasons for the restraint imposed on the applicants not to be sufficient 

under Article 10 (2) (art. 10-2). That restraint proves not to be proportionate to the legitimate aim 

pursued; it was not necessary in a democratic society for maintaining the authority of the judici-

ary.”99 

 

The majority vote in the question was quite weak. In a joint dissenting opinion, nine judges 

argued that the scope of the margin in this instance was not to be defined as narrowly as the 

majority had agreed on, but that the scope was in fact fairly wide. This minority found the 

injunction that prohibited the publication to be allowed within article 10: 

 

“the judicial institutions and the procedure can vary considerably from one country to another. 

Thus, contrary to what the majority of the Court holds, the notion of the authority of the judiciary 

is by no means divorced from national circumstances and cannot be determined in a uniform way. 

[...] The task of ensuring that the law of contempt is observed falls to the domestic courts. In this 

respect, it would appear undeniable to us that the House of Lords is in principle better qualified 

than our Court to decide whether, in factual circumstances which are for the House to assess, a 

given form of restriction on freedom of expression is necessary for maintaining, in a democratic 

society, the judiciary’s authority within the United Kingdom itself.”100 

 

This ruling is not only partially based on, but also shares a striking level of similarity with 

the Handyside judgment. In the Sunday Times judgment the Strasbourg court recurrently re-

fers to the former. In both cases the court concluded that law prescribed the interferences 

and that the aims for the interferences were legitimate. It was seemingly less of an issue for 

states to fulfil these two requirements than it was for it to rightfully determine if the interfer-

ence was necessary in a democratic society. The latter question is the main focal point in 

both cases. It may be noted that the majority of the court constituted of only eleven votes to 

nine in the Sunday Times case determining that there had been a breach of article 10. This is 

weaker than in the Handyside case where thirteen judges voted with the majority and only 

one against it in determining that there had been no breach of the same article. Additionally, 

the dissenting opinion is more extensive in the Sunday Times case, rightfully raising the 

                                                
99 Ibid., para. 67. 
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question of the value of the majority’s opinion in the latter case. It should be kept in mind 

that the majority, while not very strong, was still a majority.  

 

The judgment is another example of how the doctrine was used in its norm application-

sense. It can be concluded that the scope of the margin of appreciation, when the aim is to 

maintain the authority of the judiciary, was found to be narrow as there was common Euro-

pean ground on the matter. The court found that the states did not differ very much in how 

they assessed the necessity for taking action to maintain the authority of the judiciary and for 

that reason it did not grant the state, the United Kingdom in this case, much room for ma-

noeuvre. In its own wording, the majority concluded that there was a substantial amount of 

common ground among the convention states in the domestic law and practice regarding the 

protection of the authority of the judiciary. More common ground means that there is less 

room for a wide margin of appreciation for the convention states, replaced by more exten-

sive supervision by the Strasbourg court. 

 

2.3 The Barthold v. Germany case (1985)101  

 

Veterinary surgeon Dr. Sigurd Barthold had in a local newspaper interview expressed his 

opinion on the, by the article portrayed, inadequacy of local night-time veterinary emergen-

cy services. The article in which he indirectly mentioned the availability of his own services 

was illustrated with two pictures, one of which depicted Dr. Barthold. After receiving com-

plaints, a regional court issued a rather detailed injunction preventing him from repeating his 

views in the future on the need for a better emergency veterinary service in the press. The 

legal basis for the complaints to the regional court was sanctioned legislation prohibiting 

unfair competition in conjunction with rules of professional conduct prohibiting public ad-

vertisement of one’s veterinary practice and tolerance or instigation, ‘provocation’, of pub-

licity of it in the media. 

 

Higher national courts later upheld the decision. Dr. Barthold complained of the injunctions 

to the commission in Strasbourg. He regarded the injunctions as interferences violating his 

right to freedom of expression as granted by article 10. Other convention articles were also 

in question. The Strasbourg court later assessed the case. After finding that article 10 was 

applicable in the case and that there had been an interference by public authority in the 

meaning of article 10 (1), the court reviewed the criteria required to be fulfilled in order for 
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the interference to be permitted by the article. After finding that the injunction was pre-

scribed by law and grounded on the legitimate aim of protecting the “rights of others”, it 

sought to find out if the injunction was necessary in a democratic society for protecting the 

aim. As it had similarly done in previous case law, the court pointed out that the states have 

a margin of appreciation when determining what is “necessary” but that the court has the 

final say on the matter: 

 

“It has been pointed out in the Court’s case-law that, whilst the adjective "necessary", within the 

meaning of Article 10 para. 2 (art. 10-2) of the Convention, is not synonymous with "indispensa-

ble", neither does it have the flexibility of such expressions as "admissible", "ordinary", "useful", 

"reasonable" or "desirable"; rather, it implies a "pressing social need". The Contracting States en-

joy a power of appreciation in this respect, but that power of appreciation goes hand in hand with 

a European supervision which is more or less extensive depending upon the circumstances; it is 

for the Court to make the final determination as to whether the interference in issue corresponds 

to such a need, whether it is "proportionate to the legitimate aim pursued" and whether the rea-

sons given by the national authorities to justify it are "relevant and sufficient"”.102 

 

The court in the quotation above mentioned that the margin of appreciation has limits that 

depend on circumstances. Rather than providing the slightest indication on how wide the 

margin is when the aim is to protect “the rights of others” the court then made its own as-

sessment of the necessity of restraining Dr. Barthold from repeating his opinions. It con-

cluded that the interference was not proportionate to the legitimate aim pursued and thus not 

necessary in a democratic society for protecting the rights of others. The state had violated 

convention article 10.  

 

The judgment is an example of how the court has invoked the margin of appreciation with-

out, unfortunately, clearly defining the relevant scope of it. Defining the scope requires the 

reader to interpret the judgment. The court bypassed the possibility when it could have more 

or less clearly defined the scope of the margin and instead immediately applied its final 

power of review to the factual circumstances of the case. It provided few clues to how wide 

the margin really was; it is however an example of how the doctrine has been used in its 

norm application sense.  

 

                                                
102 Ibid., para 55. 
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This judgment clearly states the three requirements for a state interference to be allowed by 

article 10 (2); it must be prescribed by law, have a legitimate aim and it must be necessary in 

a democratic society for the protection of that aim.103 It is also a translucent reminder that 

the Strasbourg court has the power to make the final determination on how the convention 

correctly should be applied to the factual circumstances of the case.  

 

Importantly, it shows how obscure the court can be when it applies the margin of apprecia-

tion. The court lacks clarity in its reasoning. This makes it difficult from this case to deter-

mine with precision how wide the margin for states is to deem what is necessary in a demo-

cratic society when the aim is to protect the rights of others. It is possible that this issue has 

been discussed between the judges themselves without ever reaching the public eye in the 

form laid out in the published judgment. The court was previously more apparent in stating 

the width of the margin in relation to the different aims worthy of protection in the Handy-

side and the Sunday Times judgments, concerning the protection of morals and in maintain-

ing the authority of the judiciary. The court’s transparency in its use of the margin of appre-

ciation doctrine may be considered to be lacking.  

 

It may be assumed that the court, while not being particularly clear in stating the scope of 

the margin, does not lack transparency to an intolerable degree in this case. It can possibly 

be concluded that the court afforded the state in question a narrow margin when determining 

the necessity of interference, when the aim is to protect the rights of others. If the court had 

considered applying a wider margin than it did in this case, would it not have mentioned its 

scope instead of promptly making its own assessment of the factual circumstances? This is a 

reasonable but by no means obvious or even well founded conclusion because of the lacking 

reasoning in the judgment. Consulting other judgments may be beneficial, and is advisable, 

for properly establishing the scope of the margin of appreciation. 

 

This judgment is in the author’s opinion a justifiable example of the criticism primarily 

promoted by Kratochvíl, that the court has referred to the doctrine even when it does not 

serve any useful purpose. While the court introduced the doctrine, not clarifying the scope 

creates confusion and raises the question if it was necessary to mention at all. In this case, 

the Strasbourg court would have been better to have eased the work of commentators by ei-

ther, preferably, clearly stating the scope of the margin in the context of the relevant aim or 

by omitting mentioning of the doctrine altogether. However, the court has of course never 
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been obliged to please the commentators of its case law. The use of the doctrine can rightful-

ly here be claimed inflated to some extent and the doctrine may thus have been being put at 

risk for losing its value as the important tool that it is.  

 

There are many examples of how the court at least confusingly, if not unnecessarily, has in-

voked the margin of appreciation. Amongst other judgments, Kratochvíl brings up the Ege-

land and Hanseid v. Norway case104 as example of an instance when the court invoked the 

margin, declared it as wide, but then inconsistently conducted its own analysis of the cir-

cumstances. The margin had no explicit effect on that analysis.105 Kratochvíl points out the 

fact that two judges (judge Rozakis and judge Malinverni) found it necessary to each attach 

a separate concurring opinion to the judgment, in which they claimed that the state in fact 

did not enjoy a wide margin of appreciation.106 In his attached concurring opinion Judge 

Rozakis, while subscribing to the conclusion of the court, vigorously alerted the court of its 

use of the doctrine: 

 

“In conclusion, I respectfully submit that in cases like the present case the Court should carefully 

reconsider the applicability of the concept of the margin of appreciation, avoid the automaticity of 

reference to it, and duly limit it to cases where a real need for its applicability better serves the in-

terests of justice and the protection of human rights.” 

 

2.4 The Lingens v. Austria case (1986)107 

 

The Lingens case shares one main similarity with the Barthold judgment in how the margin 

of appreciation is invoked. While the existence of a margin is also stated in the Lingens 

judgment, the relevant scope of it is not clearly defined. Austrian journalist Mr. Lingens had 

published two articles in a Vienna magazine, both of which were highly critical of two 

statesmen. First, of a political leader with connections to activities of the Nazis’ first SS in-

fantry brigade during the Second World War and second, of a political leader whom Mr. 

Lingens accused of protecting the former for political reasons. The national courts found Mr. 

Lingens guilty of defamation, ‘slander’, of the second political leader as a result of this poli-

tician’s initiation of private criminal prosecutions against the journalist. The first, regional, 
                                                
104 Egeland and Hanseid v. Norway, judgment of 16 July, 2009, European Court of Human Rights, para. 55 
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105 Kratochvíl, p. 337. 
106 Ibid., p. 339. 
107 Lingens v. Austria, judgment of 8 July, 1986, European Court of Human Rights, Series A No. 103.  
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court ordered the confiscation of the articles complained of, publication of the judgment and 

the journalist was sentenced to a fine. The national court of appeal upheld the judgment. 

 

The journalist complained to the commission in Strasbourg of his conviction for defamation 

through the press. In its later assessment of the complaint, the Strasbourg court concluded 

that there had been interference by public authority. The interference was prescribed by law 

and had the legitimate aim of protecting the “reputation or rights of others”. When determin-

ing whether the interference was necessary in a democratic society, in other words if a press-

ing social need existed, the court once again invoked margin of appreciation. This is a use of 

the doctrine in its norm application sense. Moreover, the court familiarly pointed out that the 

margin existed under a rule where the Strasbourg court was powered to give the final ruling 

on the matter in the light of the case as a whole. The court determined the interference had 

been disproportionate for the aim pursued and thus not necessary in a democratic society. 

The convention had thereby been breached. 

 

Once again the court rightfully can be criticised for not clearly laying out the scope of the 

margin when the relevant aim is to protect the reputation or rights of others. It jumped 

straight from acknowledging the doctrine to making its own assessment of the factual cir-

cumstances, which makes an analysis of the scope of the margin a more difficult commit-

ment. The judgment does nevertheless contain an interesting definition of how the limit of 

acceptable criticism varies according to the role of the person subjected to it: 

 

“The limits of acceptable criticism are [...] wider as regards a politician as such than as regards a 

private individual. Unlike the latter, the former inevitably and knowingly lays himself open to 

close scrutiny of his every word and deed by both journalists and the public at large, and he must 

consequently display a greater degree of tolerance. [...] the requirements of such protection have 

to be weighed in relation to the interests of open discussion of political issues.”108 

 

Seemingly, a politician acting in his or her public capacity must tolerate criticism to a great-

er level than what can be demanded from a private individual. The bar is higher for limiting 

criticism when it comes to politicians compared to individuals, in the context of protecting 

the reputation or rights of others. A reasonable conclusion of the judgment is that the margin 

of appreciation afforded to the state is fairly narrow when the state assesses whether or not 

there is a pressing social need to criminalise criticism against politicians, possibly against 
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other public officials as well. The margin is wider when the state assesses whether the same 

need exists to criminalise criticism against private individuals in general. In other words, the 

states must allow an extended level of criticism against its politicians than against its private 

individuals. It should however be noted that this conclusion is derived from this scarcely 

motivated judgment alone and that a more extensive review of related case law might reveal 

a different conclusion. 

 

2.5 The Zana v. Turkey case (1997)109  

 

Mr. Mehdi Zana, a former Turkish mayor, had during a time when serious disturbances oc-

curred in the south-east of Turkey between the government security forces and the PKK 

made certain remarks in the media. In an interview with journalists he had expressed his 

support for, as he named it, the “PKK liberation movement”. He further claimed that he was 

not in favour of massacres but that the PKK killed women and children by mistake. The in-

terview was published in a daily newspaper. Following a preliminary investigation Mr. Zana 

was sentenced to twelve months’ imprisonment to be served part in custody and part on pa-

role. The legal basis for the conviction was the Turkish Criminal Code. The first national 

court held that the statement to the journalist had amounted to an offence under the code, as 

the court deemed him to have “defended an act punishable by law as a serious crime” and 

endangered public safety. A higher national court later upheld the judgment.  

 

Mr. Zana applied to the commission in Strasbourg, complaining that amongst others his 

freedom of expression as granted by article 10 had been interfered with as within the mean-

ing of article 10 (1). In its following assessment of the case the Strasbourg court, sitting as 

Grand Chamber, found that the conviction and sentence constituted interference with his ex-

ercise of his freedom of expression. It subsequently concluded that the interference was pre-

scribed by law (the Turkish Criminal Code) and had the legitimate aims of maintaining “na-

tional security” and “public safety”. What seemed to have affected the court’s decision in 

the latter regard was that the statement in question, coming from a political figure well 

known in the region, was published at a time when severe disturbances affected southeast 

Turkey. Regarding the necessity of the interference, it stated that the need for any re-

strictions must be established convincingly. It invoked the margin of appreciation for the 

states to determine the existence of a “pressing social need”, going hand in hand with Euro-

                                                
109 Zana v. Turkey, judgment of 25 November, 1997, European Court of Human Rights. 
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pean supervision. Additionally, it clarified its supervisory function by stating that it must 

assure that states make a satisfactory review of the facts in the case: 

 

“the Court has to satisfy itself that the national authorities applied standards which were in con-

formity with the principles embodied in Article 10 and, moreover, that they based themselves on 

an acceptable assessment of the relevant facts”.110 

 

As an idea that should not to be prematurely dismissed, the respondent state claimed in its 

preliminary objections that the margin was in the case to be interpreted as being wide: 

 

“In their submission, a State faced with a terrorist situation that threatened its territorial integrity 

had to have a wider margin of appreciation than it would have if the situation in question had 

consequences only for individuals.”111 

 

The Strasbourg court subsequently pursued with its evaluation of whether the interference 

had answered a pressuring social need and whether it was proportionate to the legitimate 

aims pursued, in the light of the circumstance of the case and of the state’s margin of appre-

ciation. After analysing the nature of the remarks, the situation at the time in southeast Tur-

key and the possible consequences of the remarks, the court found that the interference an-

swered to a pressing social need and that the reasons for it were relevant and sufficient. Af-

ter regarding the margin of appreciation “which national authorities have in such a case”112, 

the court concluded that the conviction and sentence of the applicant was proportionate to 

the legitimate aims pursued and the state had not breached convention article 10. 

 

Although the majority concluding that there had not been a breach of article 10 was only 

twelve votes to eight, this judgment where the margin of appreciation doctrine was used in 

its norm application sense is valuable for two main reasons. First, the Zana case reaffirms 

proportionality of the means used as a critical point for determining the permissibility of 

state interferences with the freedom of expression as granted by article 10. The court in each 

of the cases above has mentioned the proportionality doctrine; its importance should not be 

underestimated. 

 

                                                
110 Ibid., para. 51. 
111 Ibid., para. 53. 
112 Ibid., para 62. 
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When it comes to the three requirements for deviations, embedded in article 10 (2), it is as 

mentioned seemingly fairly easy for the states to prescribe an intervention by law and for it 

to motivate it with a legitimate aim. As previously mentioned, the court has a habit of using 

proportionality reasoning to show that a respondent state has exceeded its margin of appre-

ciation. This raises the question whether the doctrine of proportionality really is a separate 

doctrine or is the same doctrine as the margin of appreciation.  

 

The answer to the question depends on the commentator. White and Ovey maintain that the 

margin of appreciation concerns the legitimacy of the aim of the interference and that the 

doctrine of proportionality concerns the means used to achieve that aim and that the two 

should not be confused.113 Shany covers both doctrines under the margin of appreciation in 

its norm application sense. While this is one reasonable cause of why the margin of appreci-

ation bears with it a shadow of uncertainty in its definition, it is clear that the doctrine of 

proportionality is vital in its implementation by the Strasbourg court. Both doctrines are 

nevertheless irrespective of classification under Strasbourg supervision.114 

 

Second, the court pointed out that the state did have margin of appreciation in this case and 

that, with regards to other factors, the interference was proportionate to the legitimate aims 

pursued. Without much further guidance from the court itself a reasonable conclusion is that 

the margin of appreciation, in favour of the state, when the legitimate aim is to maintain “na-

tional security” and “public safety” is quite wide. Once again this judgment points towards 

the difficulty of making general assumptions from individual cases. It does nevertheless 

bring with it a clue towards where we in a general sense are headed in in terms of the scope 

of the margin in the case of the aims in question. 

 

2.6 The Times Newspapers Ltd (Nos. 1 and 2) v. the United Kingdom case (2009)115  

 

The fundamentals of this case have already been brought up under chapter one, 3.3.2. It is an 

example of when the doctrine has been used in its norm definition sense and should not be 

confused with The Sunday Times v. the United Kingdom case (no. 1) of 1979. 

 

                                                
113 White, Ovey, p. 333. 
114 Handyside v. the United Kingdom, judgment of 7 December, 1976, European Court of Human Rights, 
Series A No. 24, para. 49. 
115 Times newspapers ltd. (No 1 and 2) v. the United Kingdom, judgment of 10 June, 2009, European Court 
of Human Rights. 
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The Times had published two articles investigating the affairs of a Russian-born business-

man, revealing his full name and alleged connections with serious criminal activity. The ar-

ticle was made available in print as well as on the Internet. Following the publication, the 

businessman brought proceedings for libel against the newspaper, its editor and two journal-

ists. The parties later reached a settlement. The main legal issue in question was the British 

“Internet publication rule”. Because of the rule each time defamatory material was accessed 

on a newspaper’s website, a new publication was regarded as having taken place and it was 

thus the case of a new instance of defamation. Every instance of defamation brought with it 

a new limitation period. As mentioned, it is only within the limitation period that legal pro-

ceedings may be initiated. The practical consequence of the rule would be that each time a 

defamatory article was accessed on newspapers’ websites, the limitation period would be 

prolonged. 

 

The newspaper complained in the proceedings in a national court that the Internet publica-

tion rule breached convention article 10, claiming it exposed the newspapers to ceaseless 

liability for re-publication of defamatory material and would thus limit its freedom of ex-

pression. The national court of appeal did not find the rule to be a disproportionate re-

striction on the freedom of expression and the highest national court refused leave to appeal. 

The newspaper complained to Strasbourg that the rule constituted an unjustified and dispro-

portionate restriction of its right to freedom of expression as granted by convention article 

10. 

 

In its later assessment, after concluding that there had been interference under article 10, the 

court found the interference to have been prescribed by law. The Internet publication rule 

was found to have the legitimate aim of  “protecting the rights and reputation of others”. 

When determining if it had been necessary in a democratic society, the court first empha-

sized the vital role of the press as a “public watchdog” and that the most careful scrutiny is 

required when certain measures or sanctions are imposed on the press. It further stated that 

particularly strong reasons were required for any measure limiting the public access to in-

formation, but that the press must act in accordance with its duties and responsibilities. The 

margin of appreciation was once again invoked. The court distinguished variability in its 

width depending on the urgency of publishing news concerning the events having taken 

place: 
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“However, the margin of appreciation afforded to States in striking the balance between the com-

peting rights is likely to be greater where news archives of past events, rather than news reporting 

of current affairs, are concerned. In particular, the duty of the press to act in accordance with the 

principles of responsible journalism by ensuring the accuracy of historical, rather than perishable, 

information published is likely to be more stringent in the absence of any urgency in publishing 

the material.”116 

 

After defining the purpose of the limitation periods for libel actions, the court granted the 

state a considerably wide margin of appreciation in setting a suitable limitation period: 

 

“In determining the length of any limitation period, the protection of the right to freedom of ex-

pression enjoyed by the press should be balanced against the rights of individuals to protect their 

reputations and, where necessary, to have access to a court in order to do so. It is, in principle, for 

contracting States, in the exercise of their margin of appreciation, to set a limitation period which 

is appropriate and to provide for any cases in which an exception to the prescribed limitation pe-

riod may be permitted”117 

 

The Strasbourg court concluded the national courts’ finding that the newspaper had libeled 

the claimant, because of the rule, to be a justified and proportionate restriction of the free-

dom of expression. The state had accordingly not breached article 10. 

 

One apparent conclusion from this judgment is that while the states probably have a wider 

margin to strike a balance between competing interests when determining if to interfere with 

news concerning events of the past, the margin is narrower for doing so when the news in 

question is recent. It lies in the nature of the press that more can be demanded from it in 

terms of accuracy and compliance with laws and rules of conduct when an event falls out of 

the initial moment of time pressure that is associated with reporting about current events. 

The time from an event happening to it being published is often short. Especially in an age 

where events are broadcasted almost instantly on the Internet. As time goes by, and the ur-

gency of the news subsides, it is reasonable to expect from the press that errors be rectified.  

 

The essential conclusion from this judgment is however that the Strasbourg court allows the 

states a wide margin of appreciation in setting limitation periods in general. A matter of 

principle was thus the outcome of the margin of appreciation analysis. The division between 
                                                
116 Ibid., para. 45. 
117 Ibid., para. 46. 
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how past and current events differently affect the scope of the margin in setting limitation 

periods is probably in the larger context merely of peripheral value. The court first stated 

that the margin is “likely” to be greater when the news concern past events but later in its 

judgment expressed a seemingly more general opinion when concluding that it is, “in prin-

ciple”, for the states to set an appropriate limitation period. It can subsequently be derived 

from this judgment that the scope of the margin of appreciation for setting limitation periods 

is considerably wide when the legitimate aim is to protect the rights and reputation of others. 

 

2.7 The Neij and Sunde Kolmisoppi against Sweden decision (2013)118 

 

Mr. Fredrik Neij and Mr. Peter Sunde Kolmisoppi were in 2005-06 involved in different as-

pects of one of the world’s largest Internet file sharing services, “The Pirate Bay”. The ser-

vice uses the Bit Torrent protocol to enable its users to come in to contact with each other 

through what is practically Internet links, so called torrent files. These files make it possible 

for the user to then outside The Pirate Bay’s servers share digital files. The two applicants 

were by the national courts in the end sentenced to imprisonment and to a joint liability for 

damages of approximately EUR 5 million, together with other defendants who were also 

convicted for their involvement in the service. The relevant national court of appeal agreed 

with the lower court’s conclusion that the defendants had violated the Swedish copyright act 

by furthering the illegal file sharing of music, films and computer games in such a way that 

the defendants had become criminally liable for it. The national Supreme Court refused 

leave to appeal.  

Mr. Neij and Mr. Sunde Kolmisoppi complained to Strasbourg that their conviction for other 

persons’ use of the service had violated their right to receive and impart information under 

convention article 10. 

Later, in its assessment of the case, the Strasbourg court first found that the convictions had 

constituted interference with the applicants’ right to freedom of expression. Second, it found 

that the interference had been prescribed by law (the Swedish Copyright act and Penal 

code). It deemed that it was the case of legitimates aims within the meaning of article 10 (2), 

namely “protecting the rights of others” and “prevention of crime” as the interference sought 

to protect the plaintiffs’ copyright to the material in question. The final requirement re-

mained, entailing that the interference had to be necessary in a democratic society in order to 

                                                
118 Fredrik Neij and Peter Sunde Kolmisoppi against Sweden, decision of 19 February, 2013, European Court 
of Human Rights.  
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be permitted. The court thus had to determine if the interference corresponded to a pressing 

social need, describing the situation as being faced with a weight of facilitating the sharing 

in question on one hand and the interest of protecting the rights of the copyright holders on 

the other. 

 

The court concluded that intellectual property is protected by article 1 of Convention Proto-

col No. 1 (see annex A) and that states may be required to perform positive measures for its 

protection. This meant that the respondent state in question had to balance two competing 

interests, both protected by the convention; freedom of expression and protection of proper-

ty. As a result of this distinct balancing act, the court importantly found that the state bene-

fitted from a wide margin of appreciation. It added that the nature of the digital files in-

volved also justified a wide margin of appreciation. Combining the nature of the rights in-

volved in the balancing act with the features of the digital files concerned meant that the 

margin in the present case was even “particularly wide”. Therefore was there a cumulative 

effect: 

 

“In this connection, the Court would also underline that the width of the margin of appreciation 

afforded to States varies depending on a number of factors, among which the type of information 

at issue is of particular importance. In the present case, although protected by Article 10, the safe-

guards afforded to the distributed material in respect of which the applicants were convicted can-

not reach the same level as that afforded to political expression and debate. It follows that the na-

ture of the information at hand, and the balancing interest mentioned above, both are such as to 

afford the State a wide margin of appreciation which, when accumulated as in the present case, 

makes the margin of appreciation particularly wide”.119 

 

The Strasbourg court concluded that there were weighty reasons for the restriction of the 

freedom of expression and that the Swedish courts had used relevant and sufficient reasons 

for the convictions, finding the prison sentence and award of damages to be proportionate. 

The interference had been necessary in a democratic society. The court decided not however 

to declare that the state had not violated the convention, instead it rejected the application as 

manifestly ill-founded under convention article 35 §§ 3 (a) and 4 (see annex B), declaring 

the application as inadmissible. 

 

                                                
119 Ibid., section D. 
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While this is a decision and not a judgment, the court’s commendable patency in defining 

the relevant scope of the margin of appreciation deserves a few comments. This is an exam-

ple of how the margin has been used in its norm application sense. First, the margin of ap-

preciation is wide when states are faced with the challenge of balancing two competing in-

terests deemed worthy of convention protection. It is possible that, since such a balancing 

act requires careful consideration of which interest is the most urgent, that consideration is 

likely heavily influenced by the standing of the rights in question in each state. National au-

thorities are due to their insight into the values present in each state probably in a better po-

sition than the Strasbourg court to define the relevant scope in a balancing act of this sensi-

tive nature.  

 

Second, the type of information in question is an important factor affecting the scope of the 

margin. Political expression and debate were deemed to be more deserving of Strasbourg 

scrutiny than digital files containing primarily entertainment in the form of music, films and 

computer games. The states thus have a wider margin of appreciation to interfere with the 

freedom of expression when it comes in the form of entertainment than when it materialises 

in a form presumably more urgent to protect. This possibly has the underlying purpose of 

upholding democracy. Political expression and debate are more important to protect for that 

reason. This raises the important issue of where the line between entertainment and other 

interest deemed as more worthy to protect is drawn. How wide a margin would the court 

grant a state that restricted politically influenced music? Such music is common in art. Fur-

ther, it may be questioned if Strasbourg has a legal or moral legitimacy to construct a hierar-

chy between different types of information articulated under the right to freedom of expres-

sion.  

 

There is also a cumulative effect when two competing rights protected by the convention are 

involved and combined with the type of the information in question, making the margin 

“particularly wide”. Where else does this cumulative situation arise?  

 

The decision is in general a well-presented example of how the court has invoked that mar-

gin of appreciation in a suitable manner without having excessively or automatically referred 

to it. While this is the case, a more comprehensive description of the nature of this cumula-

tive effect would have been theoretically beneficial. But it is possible that such a description 

might be found elsewhere. 
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3. CONCLUDING SUMMARY 

 

Freedom of expression is a right that is extremely broad in its scope and one that is vital to 

secure. While convention article 10 protects it in all forms through any medium, it may still 

be limited by a state under certain conditions. It has been argued that because of its funda-

mental importance for upholding democracy, Strasbourg institutions demand such interfer-

ence to be proportionate to a higher standard than it requires when concerning other conven-

tion rights. In any case, the Strasbourg court attempts to strike a proper balance between 

competing interest aiming to expand and to limit the scope of the freedom of expression. 

The margin of appreciation aids in this regard when properly used. The case law reviewed 

primarily concerned how the doctrine has been used in its norm application sense, only the 

Times Newspapers case concerned how it has been used in its norm definition sense. As 

mentioned in chapter one, that division is of less importance. The differences between the 

two uses can reasonably, in the bigger context, be considered to be minor. It is sufficient to 

comprehend the bigger picture. 

 

Commentators argue that there is no such thing as a unified scope of the margin; the scope 

varies depending on such factors as the nature of the legitimate aim pursued, the scope, du-

ration and effect of restricting measures and the nature of the expression. Any alleged inter-

ference must however fulfil three requirements in order to be compliant with the convention. 

It must be prescribed by law, it must have a legitimate aim and it must be necessary in a 

democratic society. The Strasbourg court pursues its review of a complaint in that order and 

it established early that the requirement of necessity implies the existence of a pressing so-

cial need. 

 

The performed illustrative study of a few judgments and one decision has indicated a pattern 

of the width of the margin’s scope. Less common ground among the convention states on a 

certain legitimate aim means that the margin of appreciation is wider for the states and that 

there is less room for Strasbourg supervision. More common ground among the convention 

states means that the margin of appreciation is narrower, instead allowing more room for 

supervision on a European level by the Strasbourg court. 
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Generally, the margin afforded to the state has been shown to be of a wider nature in some 

of the case law reviewed: 

 

- When states seek to protect morals, being particularly wide if the area of the case touches 

matters of belief concerning the nature of human life. 

- When states pursue interference in the interests of national security and public safety. 

- When states interfere with older and now less urgently published news articles of past 

events, for protecting the reputation or rights of others. 

- When states are setting limitation periods in order to protect the reputation or rights of 

others. A matter of principle was the outcome of that margin of appreciation analysis. 

- When protecting the reputation or rights of others, if the person subjected to a defamatory 

statement is a private individual. 

- When the type of material the state interferes with contains entertainment. 

- When states consider two competing interest both under convention protection. 

- It is particularly wide when both material containing entertainment and two convention-

protected interests are considered in the same case. 

 

In other cases, the margin has been shown to be of a narrower nature: 

 

- When the aim is to maintain the authority of the judiciary. 

- When the aim is to protect the rights of others and the interference is based on national 

regulations concerning unfair competition and professional conduct. 

- When a state interferes with urgently published news articles of recent events for protect-

ing the reputation or rights of others. 

- When protecting the reputation or rights of others, if the person subjected to a defamatory 

statement is a politician. 

- When the type of material the state interferes with contains elements of political expres-

sion and debate. 

 

There is a significant difference in how openly the reviewed judgments and the decision re-

veal the relevant scope of the margin. The court does in some cases explicitly express the 

scope of the margin while barely mentioning it in others, raising the question if the margin 

has been invoked appropriately each time. The court is nevertheless inconsistent in its use of 

it. The transparency of the Strasbourg court’s judicial process may be questioned.  
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Table 1. The variable scope of the margin of appreciation. 

 

Wider margin Narrower margin 

For protecting morals, particularly wide if 

the area of the case touches matters of belief 

concerning the nature of human life.  

For maintaining the authority of the judici-

ary. 

For protecting national security and public 

safety. 

 

Interference with older and now less urgent-

ly published news articles of past events, for 

protecting the reputation or rights of others. 

Interference with urgently published news 

articles of recent events for protecting the 

reputation or rights of others. 

For setting limitation periods in order to 

protect the reputation or rights of others. 

For protecting the rights of others when the 

interference is based on national regulations 

concerning unfair competition and profes-

sional conduct. 

For protecting the reputation or rights of 

others, if the person subjected to a defama-

tory statement is a private individual. 

For protecting the reputation or rights of 

others, if the person subjected to a defama-

tory statement is a politician. 

When the material that the state interferes 

with contains entertainment. 

When the material that the state interferes 

with contains elements of political expres-

sion and debate. 

When states consider two competing inter-

est both under convention protection. 

 

It is particularly wide when both material 

containing entertainment and two conven-

tion-protected interests are considered in the 

same case. 
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CHAPTER THREE 

 

1. FINAL REMARKS 

 

The findings inevitably command a few comments. 

 

The democratic legitimacy 

 

While several reasons in favour of the doctrine have been listed, the democratic argument 

stands out and will accordingly be elaborated. The margin of appreciation brings with it a 

considerable dust of what may be referred to as democratic legitimacy to the Strasbourg 

court’s process of interpreting the convention. 

 

Any international court with a large jurisdiction, such as this court, is by its nature distantly 

located from most people in its jurisdiction. In this case, this may raise the concern that the 

Strasbourg court could be seen as less able to consider or voice the legitimate concerns of 

the people of its massive jurisdiction. Democracy is the rule of the people.120 Democracy is 

apparent in a state by it having fairly elected governments and parliaments. Subsequently, if 

an international court takes into regard the varying opinions put forward by the states in its 

jurisdiction, it respects the rule of the people. Respecting state opinions makes any interna-

tional authority more democratic.  

 

As such, on one hand, the Strasbourg court acts in the light of democracy when it allows a 

certain elbowroom to the states for interpreting the convention. The court shows its respect 

towards the national legislative and judicial processes. The margin of appreciation thus op-

erates as a vehicle for promoting democracy as it shifts some power from Strasbourg to the 

states – the people – of the court’s jurisdiction. This constitutes the democratic legitimacy of 

the doctrine. It should however be noted that this will only function as long as national au-

thorities themselves act on democratic principles, representing their people. 

 

On the other hand, this influence of democracy is not and should not be unlimited. If the 

member states had an unlimited say in the judicial process of the Strasbourg court, the con-

vention would be useless. As declared in its preamble, the convention seeks to maintain and 

                                                
120 Democracy, (Oxford Dictionaries) 
“http://oxforddictionaries.com/definition/english/democracy?q=democracy”, as of 2013-05-15. 
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realise human rights and fundamental freedoms. States whose law-making bodies are elected 

by their people have, after all, recurrently been found by the Strasbourg court to violate the 

convention. Democratic bodies have thus been found to abuse essential rights and freedoms. 

It is obvious that the Strasbourg court cannot allow a respondent state to adjudicate itself 

“innocent” by paying too much attention to the state’s opinion on an alleged convention 

breach.  

 

The margin of appreciation is not unlimited. As mentioned, the Strasbourg court has the fi-

nal power of review whether or not the margin of appreciation has been invoked appropri-

ately, the court decides the varying scope of the margin. The democratic influence that the 

doctrine represents is thus reduced by the value of upholding certain rights and freedoms. 

 

The margin of appreciation may in this context be summarised as a tool for promoting dem-

ocratic influence, with certain limitations. The democratic interest is rightfully reduced by 

the value up upholding essential rights and freedoms. It is however overall a valuable pro-

moter of democracy, bringing democratic legitimacy to the Strasbourg court. It is for that 

reason a relevant and necessary doctrine. Without it, the Strasbourg court would be more 

distant from the reality of the people in its jurisdiction. The court respects the rule of the 

people by allowing a varying margin of appreciation. 

 

The margin of appreciation’s impact on the autonomy of the convention states 

 

In the spirit of democracy, the scope of the margin directly determines the level of autonomy 

provided to the states bound by the convention. As we have learned, the convention rights 

and freedoms are not absolute. There is due to this doctrine a room for the states to interpret 

them differently. A wider margin means more autonomy for the state in question. Subse-

quently, a narrower margin means less state autonomy. The doctrine thus affects the auton-

omy provided to the states for interpreting the convention. It should lie in the interest of all 

states to monitor their level of autonomy. Keeping track and evaluating the Strasbourg 

court’s use of the margin of appreciation should certainly be a priority for the states. 
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The need for stringent implementation 

 

The pronouncements in this paper should sufficiently have highlighted the main issues with 

the doctrine. As it fundamentally is court-made, it goes without doubt that any misuse of the 

doctrine primarily must be solved by the court itself. It is thus essential that the court is 

stringent in its future use of the doctrine; it must be invoked with a rigorous standard. It has 

been shown that it has been used inconsistently, at times possibly needlessly and to some 

extent brought in seemingly automatically as if the use of it had not always been though 

through. It should be kept in mind that the reviewed judgments span over several decades 

and that the composition of judges in the court has shifted accordingly. This affects what 

ends up in print. 

 

The very scope of the margin may be the subject of continued criticism for the foreseeable 

future. However, the court can protect and enhance the use of the doctrine by clearly stating 

the relevant scope of it and the reasoning behind that scope in each judgment or decision. It 

is simply a matter of the Strasbourg judges having to stay up-to-date about the doctrine and 

being utterly attentive and careful in their implementation of it.  

 

The Neij and Sunde Kolmisoppi against Sweden decision is an illustration of when the doc-

trine was invoked appropriately and the scope of it explained to a reasonable degree. While 

it is only one single decision, that should not be regarded of fully indicative of where the 

court is headed in its implementation of the doctrine, it is still of explanatory value. Trans-

parency and clarity in the invocation of the doctrine is beneficial for the understanding of it. 

If it is appropriately explained in future judgments and decisions the need for interpretation 

decreases. This will lead to a more solid, although not necessarily more widespread, under-

standing of it. That could possibly help clearing up the mysterious nature that it fittingly has 

been attributed by commentators. We are in a state where not even commentators agree on 

the definition of the doctrine. Clear statements from the court would help with creating a 

simpler, and more predictable, definition of it. 

 

The unpredictable future implementation of the margin of appreciation 

 

The court’s at times lacking stringency in implementing the doctrine makes predicting the 

future invocation of it a somewhat herculean task. It can only be desired that it continuously 

is invoked in an explanatory, reasonable and understandable manner as showcased by the 
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Neij and Sunde Kolmisoppi against Sweden decision. It is unlikely that the criticism of it as 

put forward by the articles reviewed in this paper and the 2012 speech by UK Prime Minis-

ter David Cameron is the only existing criticism of it. It is however noticeable that much of 

the criticism found and used in this paper has been published with an accelerated rate begin-

ning around the turn of the millennium. Further studies of the court’s future invocations of 

the doctrine will be of interest. 

 

The importance of understanding the margin of appreciation 

 

Probably, the vast majority of all convention state inhabitants are despite its valuable func-

tion unaware of the doctrine’s existence. This can be explained by the complexity of the sub-

ject in conjunction with a likely general lack of interest in it. Comprehension of the doctrine 

is however essential for understanding the power balance between the Strasbourg court and 

the convention states.  

 

Because of its fundamental democratic importance, understanding the functions of the doc-

trine and the shortcomings of it would likely make people more urgent to have it properly 

applied by the Strasbourg court. That, in turn would make the court itself more stringent in 

its implementation of it. It is unlikely that the subject matter will ever be the topic of the 

general public debate. But an ever-growing debate in the legal and political communities 

would only direct the attention towards the convention and the interpretation of it. It can on-

ly be desired that the debate goes on by high-profile state representatives such as David 

Cameron, as well as commentators, continuing to shed light on the subject. The Strasbourg 

court should take impression of the need for more stringent implementation of the doctrine. 

That would be beneficial for the greater cause of upholding human rights and fundamental 

freedoms.  

 

The margin of appreciation has shown that it is possible to uphold these essential and urgent 

interests without neglecting the value of democratic legitimacy in the interpretation of the 

convention. 
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ANNEX A 

 

Protocol to the Convention for the Protection of Human Rights and Fundamental Freedoms 

ARTICLE 1 

Protection of property 

Every natural or legal person is entitled to the peaceful enjoyment of his possessions. No 

one shall be deprived of his possessions except in the public interest and subject to the con-

ditions provided for by law and by the general principles of international law. 

The preceding provisions shall not, however, in any way impair the right of a State to en-

force such laws as it deems necessary to control the use of property in accordance with the 

general interest or to secure the payment of taxes or other contributions or penalties. 
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ANNEX B 

 

The European Convention on Human Rights and Fundamental Freedoms 

 

ARTICLE 35 

Admissibility criteria 

1. The Court may only deal with the matter after all domestic remedies have been exhausted, 

according to the generally recognised rules of international law, and within a period of six 

months from the date on which the final decision was taken. 

2. The Court shall not deal with any application submitted under Article 34 that 

(a)  is anonymous; or  

(b)  is substantially the same as a matter that has already been examined by the Court 

or has already been submitted to another procedure of international investigation or 

settlement and contains no relevant new information.  

3. The Court shall declare inadmissible any individual application submitted under Article 

34 if it considers that: 

(a)  the application is incompatible with the provisions of the Convention or the Pro-

tocols thereto, manifestly ill-founded, or an abuse of the right of individual applica-

tion; or  

(b)  the applicant has not suffered a significant disadvantage, unless respect for hu-

man rights as defined in the Convention and the Protocols thereto requires an exami-

nation of the application on the merits and provided that no case may be rejected on 

this ground which has not been duly considered by a domestic tribunal.  

4. The Court shall reject any application which it considers inadmissible under this Article. 

It may do so at any stage of the proceedings. 
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