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Abstract 

Environmental and human health issues associated with E-wastes are widely known. Contamination 
of heavy metal in E-wastes in landfills is an example of problems with E-wastes that can pose risks to 
human health and the environment. Although engineering measures to reduce these problems exists, 
an increasing global problem of E-wastes coupled with an increase in amount of E-wastes and 
movements of E-wastes across states have shown that the use of legal safeguards are essential in 
reducing these problems. 
 
The Basel Convention is an international agreement on controlling transboundary movements of 
hazardous wastes that includes E-wastes. It provides several legal safeguards which have various 
functions for controlling international transfers of E-wastes. The Basel Convention has been 
developed for many years as a response to the transboundary movements of E-wastes by establishing 
specific working groups such as the Mobile Phone Working Group (MPWG) and the partnership 
programme (for example the Partnership for Action on Computing Equipment or PACE), that 
researches problems with E-wastes and presents the ways the Basel Convention should be used to deal 
with such problems. Although, while there are some guidance with respect to the transboundary 
movements of E-wastes in the Basel Convention, they are not "legal" instruments in the Basel 
Convention. Therefore, analysis of the available legal safeguards in the Basel Convention will be 
conducted in this thesis with emphasis on how they function and how they address problems with E-
wastes. There are two major legal safeguards: the scope of "waste" and the Prior Informed Consent 
Procedure in particular, the principle of environmental sound management is thoroughly studied 
where two major problems associated with these legal safeguards have been identified. First, the 
notion of “waste” in the Basel Convention contains several ambiguities and leaves a gap for member 
states to use their national legal measures and enforcement to control transboundary movements of E-
wastes. Second, the Prior Informed Consent Procedure, which seems to be established to act as a 
barrier towards the transboundary movements in E-wastes, relies upon the principle of 
environmentally sound management which contains several degrees of ambiguity. Thus, the 
efficiency of these legal safeguards in the Basel Convention depends on national regulations and the 
enforcements by member states. Regarding the notion of “waste” in the Basel Convention, the scope 
of "waste" is also related to the concept of "free trade" in consideration of international trade in E-
wastes. As long as the objects destined for refurbishment or other uses are declared as "goods," they 
might be legally transported across state borders. There are some legal gaps left for member states to 
handle the transboundary movements of E-wastes. Assuming that the provisions in the Basel 
Convention is equally important to those of the GATT, national regulations with respect to 
transboundary movements of E-wastes have to be consistent with the GATT. In particular, the 
“necessity test”, which is required to be proven by member states who, in accordance with the Basel 
convention, exercise their laws to prevent transboundary movements of E-wastes. Furthermore, the 
OECD’s Decision is comprehensively analyzed in this study as an example of multilateral agreement 
with regards to transboundary movements of hazardous wastes. This study only analyzes the notion of 
“waste” according to the OECD’s Decision. It can be seen that the OECD’s Decision has also left a 
gap for member states to interpret the agreement. The notion of “waste” in the OECD’s Decision 
should also create problems with E-wastes no less than those of the Basel Convention. 
 
In conclusion, both the Basel Convention and the OECD’s Decision still have loopholes open to 
interpretation by member states. Even though there have been several attempts to establish 
instruments for supporting the Basel Convention, they are not effective enough, as they lack legally 
binding effect.    



 
 

4 
 

Acknowledgement 
 

In addition to extensive literature studies, this research has had access to researchers in the field. They 

include Jagdeep Singh, Joseph S. Pechsiri, Monica Olsson, Shakila Umair, and Tanya Karina A. Lat.  

Jagdeep Singh and Joseph S. Pechsiri are currently conducting research as PhD candidates on 

environmental and human health risks issues of wastestreams at the Industrial Ecology Division, 

School of Industrial Engineering and Management of the Royal Institute of Technology (KTH).  

Shakila Umair from the Environmental Strategies Research at Industrial Ecology also provided the 

intelligence asset regarding informal recycling of e-waste and the social impacts in Pakistan cases.  

Monica Olsson, a lecturer on waste management from the Industrial Ecology Division, School of 

Industrial Engineering and Management of the Royal Institute of Technology (KTH) also provided 

some lectures and advice on waste and e-waste issues. Atty. Ma. Tanya Karina A. Lat was also 

contacted due to her article published in Georgetown International Environmental Law Review in 

2009 and her expertise in the malpractice of transboundary movement of waste trade in the 

Phillipines. This research would also like to thank Tritum Hongthong (LL.M., Chulalongkorn 

University), and Pahol Sribaramee (LL.M., University of California, Berkeley) for their contribution 

in providing guidance on which journals and publications to look for.  

 

The KTH Library, the Industrial Ecology Division at KTH, and Anna Lindh Library at the Swedish 

National Defence College (Försvarshogskolan) provided access to the literature materials needed to 

conduct this research that was not made available by Stockholm University.  This thesis also wishes to 

acknowledge Jonas Ebbesson, Director of the Environmental Law program (and supervisor to this 

thesis) for comments and editing. 

 

 

 

 

 

 

 

 

 

 

 

 



 
 

5 
 

1.  INTRODUCTION 
 

1.1 BACKGROUND  

 

Even though “waste” has been a common problem throughout the world for several years, the “E-

waste” problem has gained more significance in this era. As a result of technological advancements, 

countless numbers of electrical and electronic equipment have been globally used. It was reported in 

2006 that 20-50 million metric tons of e-waste are globally generated every year. Millions of obsolete 

computers purchased throughout the world have left lead, cadmium, mercury and other hazardous 

wastes to be exposed to the environment. Similarly, mobile phones are increasingly used and 

disposed1. It is clear that a large amount of “e-wastes” has been generated around the world.  

 

Such wastes, containing hazardous substances, do not only pose risks to the environment but also to 

human health2. Many countries, especially in developed countries, have shipped their e-waste to other 

countries in order to protect their population and environment from any adverse effects caused by 

electronic waste. Evidently, several developing countries have been the final destinations for e-waste 

disposal3. Thus, the control of transboundary movements of E-wastes has become an important 

activity to reduce risks to human health and environment in developing countries. However, human 

and environmental protection should simultaneously be considered along with socio-economic 

development.  

 

Although most literature4 may refer to e-waste problems by linking them with legal instruments, they 

have not comprehensively analyzed legal measures with respect to E-waste problems caused by 

transboundary movements of E-wastes. Furthermore, certain functions of laws on e-waste problems 

have rarely been studied by scholars and are often found to be limited in literature. The Basel 

Convention is the only universally regarded overarching international law which firstly takes the 

                                                 
1 Basel Conference Addresses Electronic Wastes Challenge, 27 November 2006, UNEP, http:www.basel.int (visited April 
2013)  
2 The global impact of e-waste: Addressing the challenge, 20 December 2012, International Labour Organization, 
http://www.ilo.org (visited April 2013), at 18. 
3 Ibid., International Labour Organization, at.15. 
4 (1) Olowu D., “Menace of E-wastes in Developing Countries: An Agenda for Legal and Policy Responses” (2012), 8.1, 
Lead Journal (Law, Environment, and Development Journal),at 61-75.    
(2) Li J., Zhao N., “Controlling Transboundary Movement of Waste Electrical and Electronic Equipment by Developing -
International Standards”, 27, Environmental Engineering Science (2010), at 3-11.  
(3) Akenji L., Hotta Y., Bengtsson M., Hayashi S., “EPR policies for electronics in Developing Asia: an adapted phase-in 
approach”, 29, Waste Management&Research (2011), at 919-930.  
(4) Sthiannopkaoa S., Won M., “Handling e-waste in developed and developing countries: Initiatives, practices, and 
consequences”, Science of the Total Environment (2012), at 1-7.  
(5) Widmera R., Oswald-Krapf H., Sinha-Khetriwalb D., Schnellmannc M., Bo¨ni H., 25,  “Global perspectives on e-waste”, 
Environmetal Impact Assessment Review (2005), at 436-458. 
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transboundary movement of hazardous wastes into consideration5, and secondly, provides several 

legal measures for the Parties in order to handle an increase in hazardous waste problems caused by 

transboundary movements6 of such wastes. Thus, this thesis will then evaluate the Basel Convention 

on how it responds to problems with E-wastes, which can be recognized to be hazardous wastes. In 

addition to the Basel Convention, the OECD’s Decision with respect to the notion of waste will also 

be considered. The expected functions of laws on controlling E-waste problems with regards to 

transboundary movements of hazardous waste will also be examined in this study. Moreover, the 

study will determine potential legal gaps in dealing with problems with E-wastes through performing 

intensive investigation on some of the legal safeguards within the Basel Convention.       

 

Furthermore, the notion of “Free Trade” will also be presented in this study by analyzing this notion 

with the legal definition of “waste” under the Basel Convention in order to show the view of “waste” 

in the aspect of international trade.  This thesis aims to present the functions of laws specifically,  the 

Basel Convention on solving E-waste problems by analyzing how legal safeguards prevent problems 

with E-wastes. The explanation on how to demonstrate this will be clarified in the methodology.  

 

1.2 Research Questions 

The thesis will provide possible answers to these following questions; 

1. What problems justify the necessity of legal safeguards?  

1.1What are the functions of legal safeguards to ensure the minimization of risks for the environment? 

2. Are there any legal safeguards in the Basel Convention and the OECD’s Decision? If so, which are 

they and how do they function? 

2.1 To what extent does the Basel Convention address the problems with E-wastes?  

1.3 Scope and Delimitations  

This study will mainly focus on legal safeguards for E-waste for human health and environmental 

protection before and during transboundary movements of such wastes, and after arrival in the state 

of destination. These legal safeguards refer to legal provisions that can be used to prevent risks for 

human and environmental health hazards from transboundary movements of E-wastes. Such legal 

safeguards are in the Basel Convention on transboundary movements of hazardous wastes and their 

disposal, and the OECD’s Decision. Moreover, the GATT will be discussed in relation to the notion 

of waste so as to analyze the inter-relation between the concept of “waste” and “goods”.  

                                                 
5 http://treaties.un.org 
6 International Management of Hazardous Wastes: The Basel Convention and Related Legal Rules, Kummer, K., (Introduction) 
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The term “EEEs” mentioned in this study refers to electronic and electrical equipment, including 

household or business items composed of circuitry or electrical components, and power or batter 

supply. Such EEEs include computers, televisions, audiovisual recorders, mobile phones, printers, air 

conditioners, electronic toys, washing machines, lawn mowers, elevators, kitchen equipment, 

therapeutic equipment, surveillance equipment, mobile radio transmitters, refrigerators and their 

accessories. Thus the term “E-wastes” in this study means EEEs and UEEEs which are obsolete or 

discarded by the first hand user including UEEEs collected from households and residues arising from 

the incineration of household UEEEs. However, this thesis will examine “E-wastes,” which can be 

considered “hazardous waste” according to the Basel Convention. Importantly, the thesis will further 

study the significant problems of E-wastes that are transported across state borders.   

The transboundary movements in this thesis refer to processes where EEEs and UEEE are made 

obsolete, discarded, or transformed to E-wastes, including the transportation of UEEEs from the state 

of export to the state of import, where they are disposed, recycled, refurbished, reused, or recovered.     

Even though there is a trade dimension under WTO in the transboundary movements of E-wastes, this 

thesis aims to analyze only the Basel Convention and the OECD’s Decisions in the aspect of 

transboundary movements of E-wastes, which is a part of international trade in wastes. However, the 

thesis can benefit other scholars who are interested in studying specifically in the trade dimension in 

transboundary movements of E-wastes.  Moreover, E-waste problems somehow relate to hazardous 

chemicals and persistent organic pollutants. Thus, The Rotterdam Convention on the “Prior Informed 

Consent Procedure" for Certain Hazardous Chemicals and Pesticides in International Trade,” and the 

“Stockholm Convention on Persistent Organic Pollutants” might be concerned with this study. 

However, this thesis does not study these conventions due to the time limit of this study.      

1.4 Methodology   

1.4.1 Coping with Issues of Research and Qualitative Research 

 

According to Malterud7, good research needs to refer to "reflexivity," "preconceptions," "theoretical 

frame of reference," "metaposition," and "transferability". "Reflexivity" refers to the actual knowledge 

construction, where the author's background becomes relevant in constructing new knowledge while 

ensuring neutrality throughout the research process. "Preconceptions" deals with understanding what 

is perceived from personal and professional experiences.  Understanding the "preconceptions" would 

allow the researcher to handle personal bias but may also bring in perspective that does not exist in 

the area prior to research. "Theoretical frame of reference" refers to theories and models to be used for 

                                                 
7 Malterud K., “Qualitative research: standards, challenges, and guidelines” (2001), 358, The Lancet, 483, at 483-488.  
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the interpretation of the materials obtained or the comprehension of given situations. "Metaposition" 

is creating a certain distance from the setting of the current study as to avoid making the research 

personal and to reduce reducing bias. "Transferability" refers to the capacity to interpret the study 

findings beyond its boundaries.  In order to attain the needed reflexivity, background readings based 

on works conducted by Marina Grosz, Katharina Kummer, David Langlet, Jonathan Krueger, and 

Karina A. Lat were achieved. In order to handle preconceptions and to provide sufficient 

metaposition, consultation with researchers dealing with waste streams were conducted in addition to 

literature study.  These researchers include Jagdeep Singh, Joseph S. Pechsiri (both from the Royal 

Institute of Technology, who are dealing with systems perspective of waste), and Karina A. Lat (legal 

expert in the area of waste and the impact of JPEPA on the Phillipines). The transferability is limited 

by the specificity of the issue but can be analogously applied to other forms of waste that share a 

similar nature to E-waste.  The theoretical frame of reference in this work surrounds the concept of 

legal safeguards and the use of qualitative research as the main research methodology.  Here, “legal 

safeguard” refers to the legal means that would allow the prevention of environmental and human 

health risks.   

 

The type of research that would be used for this research is qualitative research due to the qualitative-

ness of legal mechanisms used in the area of law.  Qualitative research is research that applies the 

interpretation of oral and textual form of materials that reflect observations. Although observations 

are bound to subjectivity, qualitative research is founded on the notion that research involves 

systematic and reflective processes that can be debated and distributed for knowledge development, 

therefore implying potential transferability and generalizations.  However, qualitative research is often 

prone to skepticisms due to its subjectivity and the absence of either facts or empirical evidences8.  

Therefore, this research will adhere to scientific facts and real world cases in the form of case studies. 

Moreover, previous findings from literature are also questioned and analyzed for validity especially 

on the definition of waste, Prior Informed Consent Procedures, and environmental sound management 

as forms of legal safeguards within the Basel Convention.  These analyses are coupled with scientific 

facts, examples from real cases, and consultation with researchers who have experiences in the field. 

 

1.4.2 Research Methodology Overview of this Thesis 

In the first part of this thesis, the fundamental risks to human health and environment caused by E-

waste problems will be presented in the study. The thesis will then provide reasons on why it is 

essential to solve these problems with international legal safeguards. However, the study will 

significantly reflect the current problems with respect to the transboundary movements of E-wastes 

and their causes.  
                                                 
8 Ibid., Malterud K. 



 
 

9 
 

This thesis will concentrate on the functions of legal safeguards for controlling the transboundary 

movements of E-wastes that can lead to minimization in transboundary movements on E-wastes. The 

thesis will also discuss how the legal safeguards can solve such E-wastes problems by providing the 

expected functions of legal safeguards regarding EEEs and UEEEs which will become E-wastes after 

being discarded, or made unusable. Then, the expected functions of legal safeguards regarding E-

wastes will be provided.  

Later on, the study is going to present available important legal safeguards in the Basel Convention 

and the OECD’s Decision. Background of the Basel Convention will be illustrated in order to present 

the attempt to develop each legal safeguard. Then the study will explain functions of such legal 

safeguards by referring to legal and scientific literature. I will evaluate the Basel Convention and the 

OECD’s Decision by analyzing the mechanisms of each legal safeguard with respect to the issues 

regarding E-waste problems.  

There are 2 major legal safeguards in the Basel Convention which will be discussed in this thesis: (1) 

the notion of “waste” and “hazardous waste,” and (2) the PIC procedure. In order to approach the 

issue on the notion of “waste” and “hazardous waste,” the provisions in the Basel Convention and the 

Draft technical guidelines on transboundary movements of e-waste and used electrical and electronic 

equipment, in particular regarding the distinction between waste and non-waste (version 22 December 

2012), and loopholes in the Basel Convention. Such potential problems will be supported by legal and 

scientific literature coupled with examples. The important issue in the notion of “waste” and 

“hazardous waste” in the Basel Convention is the unclear definitions of “waste” and “hazardous 

waste”. This issue will be thoroughly analyzed in this thesis and supported by literatures and 

examples. Regarding the second legal safeguard, provisions in the Basel Convention, and several 

declarations and guidance on ESM are examined to identify potential problems with regard to 

electrical and electronic wastes which are hazardous wastes. Since the PIC procedure is a procedural 

legal measure which highly relies upon ESM, this study will go beyond the general procedure of the 

PIC procedure by deeply analyzing ESM of E-wastes which should be strongly concerned as a key 

mechanism of the PIC procedure. The problems and loopholes in the Basel Convention with respect 

to ESM will be studied in this thesis.  Similar to the notion of “waste” and “hazardous waste,” the 

concept of ESM is imprecise. The thesis attempts to pinpoint the issue that how does ESM provided 

in the Basel Convention deal with problems with E-wastes? This thesis will also present the attempts 

of several working groups established under the Basel Convention to mitigate problems with E-wastes 

in aspect of E-waste management. 

Since the notion of “waste” and “hazardous waste” is the most important legal safeguard discussed in 

thesis, discussion of the OECD’s Decision C(2001)/107/FINAL will be given as an example of 
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multilateral agreement on transboundary movements of hazardous wastes in order the present the 

responding of the OECD on the problems with E-wastes in aspect of the notion of “waste” and 

“hazardous waste”.  

Last but not least, the distinction of “waste” and “goods” will be discussed in aspect of trade in later 

chapter. Since transboundary movements of hazardous wastes have also been referred to as “trade in 

waste,” this thesis will thoroughly analyze the concept of “Free Trade” under the GATT in relation to 

the notion of “waste”.  

 

2.  The Necessity of Legal Safeguards 

Since countless electrical and electronic wastes (E-wastes) have been globally generated, many 

countries have tried to dispose of such wastes though a variety of ways. Some countries have 

established national legal safeguards while others have cooperated to set regional legal frameworks so 

as to deal with problems resulting from E-wastes and to protect human health and the environment. 

There are many problems that must be dealt with by creating specific legal frameworks for E-wastes. 

This chapter will present the relationship between E-wastes and risks to human health and 

environment, and provide reasons why problems with E-wastes are necessary to be solved by 

international legal safeguards.  

2.1 E-Wastes and Risks to the Environment 

Many E-wastes9 are composed of heavy metals, cadmium, mercury, polychlorinated biphenyls, flame 

retardants, PoPs, and other potentially hazardous substances. These can pose risks to human health 

and the environment and may be eliminated during recycling and recovery10. Such toxic substances 

are, for instance, leachates, fly and bottom ashes, fumes, wastewater, and other forms of effluents11. 

Computers, for instance, can significantly contaminate landfills by later on releasing toxins and other 

pollutants into the groundwater. Incineration would shift the environmental problems to the air via 

emissions of greenhouse gases, NOx, SOx, particulates, heavy metals, among others12. It has also 

been found that contamination of heavy metals in the air is hard to concentrate even in disposal 

                                                 
9 Such as circuit boards, monitor cathode ray tubes, switches and flat screen monitors, mobile phone and wires.  
Exporting Harm The High-Tech Trashing of Asia, 2002, the Basel Action Network, http://www.ban.org (visited April 2013) 
Mobile Toxic Waste: Recent Findings on the Toxicity of End-of-Life Cell Phones, 2004. Ibid., the Basel Action Network. 
10 Supra. note 2., International Labour Organization, at 18. 
11 Sepúlvedaa A., Schluepc M., Renauda F., Streicherc M., Kuehrd R., Hagelükene C., Gereckef A., “A review of the 
environmental fate and effects of hazardous substances released from electrical and electronic equipment during recycling: 
Examples from China and India”, Environmental Impact Assessment Review (2010), 30, at 28–41. 
12 Supra. note 9, the Basel Action Network, at 9. 
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facilities in developed countries13. Moreover, human health risks upon exposure to E-wastes include, 

but are not limited to, breathing difficulties, respiratory irritation, coughing, choking, pneumonitis, 

tremors, neuropsychiatric problems, convulsions, coma, and death14. E-wastes also challenge the 

recycling industry because of the toxic materials composed in EEEs and UEEEs; thus, the separation 

of E-wastes require intensive labour15.     

2.2 Problems Justifying the Necessity of Legal Safeguards    

Inevitably, E-wastes have adversely affected human health and the environment. Many scholars have 

proven that it is necessary to employ legal safeguards to minimize harmful effects and risks from E-

wastes. Due to technological advancements, the rising consumption of EEEs, and the minimization of 

the longevity of product life-cycles, a countless number of E-wastes has been globally generated16. 

There has been anticipated by UNEP17 that by 2020, E-wastes from old computers will sky rocket by 

200 to 400 percent from total quantity estimates in 2007 in South Africa and China and by 500 

percent in India. Whereas E-wastes from televisions will increase 1.5 to 2 times in China and India by 

2020, E-wastes from discarded refrigerators will increase 2 to 3 times. Furthermore, an increasing 

amount of E-waste exports (including both illegal and legal form of exports)18 is also a problem with 

E-wastes. This situation is an important crisis in developing countries which import E-waste19 

pursuant to the tightened regulations in regional level.  For instance, despite European regulations, 

some EU countries have insufficient capacity to deal with E-wastes generated in their countries under 

the regulations20. As a result, such wastes are shipped to less developed countries which have low cost 

of labour to deal with the imported e-waste, as developed countries had proposed financial benefits to 

these less developed countries. The steady growth in demand for E-wastes in the less developed 

countries, especially those containing high levels of poverty, are due to the potential extraction of 

valuable substances by the people21regardless of the affordability of those persons while many 

developed countries are tied with the notion of “NIMBY” (Not In My Backyard) by attempting to 

transport their wastes to other countries. This notion is further evident by the tonnes of UEEEs that 

have been exported to developing countries22. Moreover, many countries lack sufficient regulations 

regarding E-wastes and/or have weak enforcement of regulations on E-wastes23. In addition, 

inefficient processes of recycling E-wastes in developing countries is also a serious problem with E-

                                                 
13 Supra. note 2, International Labour Organization, at 18. 
14 Yu J., Welford R., Hills P., “Industry responses to EU WEEE and ROHS Directives: perspectives from China”, 13, 
Corporate Social Responsibility and Environmental Management (2006), at 286–299. 
15 Supra. note 2, International Labour Organization , at 12. 
16 Supra. note 4., Olowu D. 
17 Urgent Need to Prepare Developing Countries for Surge in E-Wastes, 2010, UNEP, http://www.unep.org                                                             
18 Supra. note 4., Olowu D. 
19 Supra. note 9. 
20 Supra. note 4, Olowu D., at 62. 
21 Ibid., Olowu D., at 63. 
22 Ibid.,  Olowu D., at 64. 
23 Supra. note 2, International Labour Organization, at.12. 
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wastes. Informal recycling, for example, has been a common practice in several developing countries. 

It has been scientifically proven that inefficient recycling can potentially harm human health and the 

environment unless the best available technology is used in recycling process24.   

2.3 Expected functions of Legal Safeguards  

As mentioned previously, legal safeguards are likely to be essential instruments for solving the 

problems with E-wastes. This chapter will present expected functions of legal safeguards regarding 

EEEs and E-wastes, respectively. Although “E-wastes” in this thesis includes UEEEs, this chapter 

will include UEEEs in EEEs so as to emphasize the connection between EEEs and UEEEs when legal 

safeguards that are needed to prevent harm to human health and the environment25.   

2.3.1 The expected functions of legal safeguards regarding EEEs  

Even though the problems with E-wastes are directly related to “E-wastes,” EEEs should also be an 

important issue of concern because they will be transformed into E-wastes upon reaching the point of 

either natural obsolescence or consumers’ perceived obsolescence. In order to efficiently solve these 

problems with E-wastes, legal safeguards have potential mechanisms to control the quantity of E-

wastes that have risen from transboundary movements. Firstly, hazardous materials26 which are 

composed in EEEs should be prohibited or limited in use, while environmentally-friendly materials 

should be used in substitution of hazardous materials. In this way, the generation of E-wastes 

considered as hazardous wastes will be reduced substantially. Moreover, E-wastes generated from 

EEEs that are composed of environmental-friendly materials can be easier to manage in 

anenvironmentally sound manner than hazardous EEEs. They also would not harm persons who 

extract such wastes in the case of informal recycling in less developed areas27. Not only the 

compositions of EEEs but also the design and functions of EEEs should be controlled. The design of 

EEEs should support the extraction of EEEs when they become E-wastes and are going to be 

disposed. Some toxic materials might be attached with other non-toxic materials composed in EEEs; 

this might endanger the persons involved in recovery, recycling and/or the disposal process when they 

try to separate the compositions of EEEs. Thus, legal safeguards that have design specifications for 

EEEs can help to prevent harm from E-wastes. In the present day, some EEEs have short life-cycles28. 

                                                 
24 Olds, L., “Curb your e-waste: why the united states should control its electronic waste exports”, 20, Cardozo Journal of 
International and Comparative Law (2012), at 827-873.  
As e-waste mountains soar, UN urges smart technologies to protect health, 2010, United Nations, http://www.un.org  
25 In fact, some countries have criteria to distinguish E-wastes from UEEEs, so the national legal safeguards on controlling 
transboundary movements of them are different.   
Supra. note 4, Li J., Zhao N., at 5.  
26 “Hazardous materials” should cover all materials composed of heavy metals, chemicals and other materials which proved 
that they possibly harm human health and environment when they are disposed or extracted.   
27 Supra. note 4, Olowu D., at 63. 
28 Thiosulfate leaching of gold from waste mobile phones, introduction. 
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Their components become obsolete when they are no longer manufactured either because of lowered 

consumption of EEEs or because the materials or technologies essential for production are no longer 

available. These EEEs will cause an increase in the generation of E-wastes. Hence, controlling the 

design and compositions of EEEs is clearly important for reducing E-waste production.  

Furthermore, UEEEs that are discarded or made obsolete by the first user should be considered as 

“wastes;”29 hence, they should be recognized and controlled before and during the transboundary 

movements to other countries. The control of such UEEEs (after such transboundary movements 

occur) should also be managed and given priority no less than the controlling on transboundary 

movements of hazardous wastes30so as to prevent risks from hazardous materials in UEEEs to harm 

persons involved and the environment through the processes of disposal where such UEEEs become 

E-wastes in the country of import. In order to efficiently control transboundary movements of E-

wastes, a legal safeguard which controls the transboundary movements of UEEEs should set some 

criteria or standards on the design and the compositions of UEEEs that can be exported to or imported 

from other countries and the transboundary movements of UEEEs because the safeguard will prevent 

risks from the toxic materials in the EEEs and UEEEs, and transboundary movements of E-wastes. 

Monitoring transboundary movements of UEEEs from the point of exportation to the destination of 

recycling, reuse, recovery or disposal should be required in order to ensure that UEEEs are not picked 

up for informal reuse, extraction for valuable materials or recycling along the way to destination31. If 

UEEEs are transported for reuse, the state of export, the state of transit if any, and the state of import 

all have to ensure that such UEEEs will be disposed in an environmentally sound manner in the state 

of import. Or if they are sent to be disposed in other states, those states have to ensure that such 

UEEEs will be disposed in an environmentally sound manner at the state of destination. However, a 

legal safeguard for transboundary movements of UEEEs should not be a barrier to trade under the 

WTO agreement32. Apart from controlling the design and compositions of EEEs and the 

transboundary movements of UEEEs, the legal safeguard should require stakeholders33’ 

responsibilities in case infringements of such safeguards. This requirement will make stakeholders 

strongly concerned and aware of producing EEEs and thus will lead to the minimization of obsolete or 

discarded EEEs and UEEEs. Moreover, persons whose health is or may be affected by UEEEs 

                                                                                                                                                     
(2) Sandborn, P.A. ; Pecht, M.G, “Electronic Part Life Cycle Concepts and Obsolescence Forecasting”, 23, IEEE 
Transactions on Components and Packaging Technologies (2000), at 707-717.  
29 In fact, some countries have criteria for separating UEEEs from new EEEs and have different national law for controlling 
the import of UEEEs and E-wastes. Supra. note 4, Li J., Zhao N., at 5. 
30 The controlling on transboundary movements of hazardous wastes as mentioned in this context refers to the Basel 
Convention. 
31 Informal recycling and valuable extraction of UEEEs has been found in developing countries. 
32 In case UEEEs are recognized as “goods” in the transboundary movements, the legal safeguard should not restraint trade 
according to the concept of “free trade” in the GATT.  
33 “stakeholders” refer to any persons or corporates involved in the transboundary movements of UEEEs including 
producers, retailers, others who should take responsibilities according to the obligations under legal safeguards. 
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before34, during and after transboundary movements of UEEEs should have the right to access 

information related to the transboundary movements and the provisioning of permits35 for the 

exportation or importation of UEEEs either to or from other countries. These countries include the 

state of transit and the states where UEEEs will be sent to be disposed, reused, or recycled in an 

environmentally sound manner. This mechanism will help to reduce transboundary movements of 

UEEEs to a minimum by allowing the public to monitor and participate in the transboundary 

movements. 

Last but not least, cooperation in transboundary movements of UEEEs in global, regional and national 

levels should be required in the legal safeguard, taking into account international legal measures on 

EEEs. Co-operation between the state of export, the state of transit and the state of import is important 

for controlling transboundary movements of UEEEs.        

2.3.2 The expected functions of legal safeguards regarding E-wastes 

The principle of “common but differentiate responsibilities” is a general principle of international 

environmental law36. Obligations for controlling the transboundary movements of E-wastes in 

national laws in developed countries should not place the burden of managing E-wastes to the state of 

destination and/or transit by taking benefits from their ambiguous regulations or vulnerable 

enforcement of laws37. 

 Cooperation in the management of E-wastes in the transboundary movements of E-wastes for 

disposal, recovery, and recycling between the state of export, state of transit and state of import 

should be required by legal safeguards. Such cooperation should include supportive mechanisms, 

particularly for developing countries, such as technology transfer, exchange of information, 

knowledge and know-how, and also financial support from developed countries. Inter-governmental 

and inter-organizational cooperation can also reduce transboundary movements of E-wastes from 

developed countries to developing countries and help developing countries in managing E-wastes in 

their recycling, recovery and disposal operations. Furthermore, guidelines and/or standards for ESM 

in operations of recovery, recycling and disposal and obligations to control transboundary movements 

of E-wastes should be provided. These instruments will help states implement appropriate and 

adequate national regulations according to their obligations. 

                                                 
34 “before transboundary movements” means the time when UEEEs are prepared to send UEEEs to other countries.  
35 The rights to access to information should consistent with the right to access to information according to the Aarhus 
Convention (the Convention on Access to Information, Public Participation in Decision-Making and Access to Justice in 
Environmental Matters, 1998).  
36 Principle 7 of 1992 Rio Declaration on Environment and Development. 
37 As mentioned in previous chapter that weakness of national regulations in some countries leads to problems with E-waste. 
Also, the weakness of national laws has also been emphasized by Krishna and Kulshrestha. Krishna M., Kulshrestha P., 
“The Toxic Belt: Perspectives On E-waste Dumping in Developing Countries”, 15(1), Journal of International Law& Policy 
(2008), at 71-92     
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3. Legal Safeguards  

This Chapter will discuss how the Basel Convention organizes the global transportation of E-wastes 

and EEEs. The evaluations of such frameworks are also provided in terms of aims, advantages, and 

disadvantages while taking into account trade and responsibilities of stakeholders. 

3.1 The Basel Convention on the Control of Transboundary Movements of Hazardous 

Wastes and Their Disposal (The Basel Convention)  

Background of the Basel Convention  

Since mid-1980s, there had been initiatives to create an international legal regime for dealing with the 

significant increase in transboundary movements of hazardous wastes between developed and 

developing countries38. Industrialized countries shipped more than three million tons of hazardous 

wastes to developing countries between 1986 and 198839.Three major causes of such movements had 

been identified during the 1980s40. First of all, exporting hazardous wastes seems to be an easy and 

less costly alternative for the state of generation to dispose them. Financial benefits was likely to be a 

noteworthy reason to allow the importation of such wastes by the state of import, which is often 

subjected to pressure from a growing of insufficient disposal facilities, public opposition to operate 

the facility, tightened rules and standards in environmental matters, and an increase in cost of 

disposal. Second, there is a growing regional cooperation between developed countries in collectively 

transferring hazardous wastes for disposal so as to minimize cost of waste disposal. This way, 

hazardous wastes will be moved to other states that have potential facilities for disposing a large 

amount of wastes. Last but not least, the large amount of hazardous wastes consist of valuable 

materials had been transported for resource recovery, recycling, reclamation, re-use, or alternative 

uses41.  

In 198242, The United Nations Environment Programme (UNEP) decided to deal with the 

international transportation and disposal of toxic waste. It adopted the Cairo Guidelines and Principles 

for the Environmentally Sound Management of Hazardous Wastes in 198543. Then, the UNEP created 

the Draft Convention on the Transboundary Shipment of Hazardous Waste. The Basel Convention has 

been drafted in several versions. It had been claimed that the Working Group, established by the 

                                                 
38 Supra. note 6, (Introduction) at 2. 
39 Cusack M., “International law and the transboundary shipment of hazardous waste to the third world: will the Basel 
Convention make a difference?”, 5(2),  American University Journal of International Law and Policy (1990), at 393. 
40 Supra. note 6, Kummer, K., (Transboundary movements of hazardous wastes in international Law) at 3. 
41 Kummer stipulated that hazardous wastes had been transported for “recycling or recovery operations” and then operations 
such as recycling will lead torecovery of valuable materials. Supra. note 6, Kummer, K., (Introduction), at 2. 
42 Supra. note 39, Cusack M., at 411-417. 
43 The Basel Convention takes the Cairo Guidelines and Principles of Environmentally Sound Management into 
consideration as mentioned in the preamble.  
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UNEP, focused on the minimization and disposal of toxic wastes rather than the control of physical 

movements of hazardous wastes across states. Some specific issues were addressed by the Working 

Group during the drafting of the Basel Convention: (1) the definitions of waste, (2) liability, (3) non-

compliance, (4) assistance to developing countries with respect to the notification and testing of toxic 

shipments, (5) environmentally sound facilities for disposing wastes, (6) emergency responses, (7) 

illegal trafficking of toxic waste, and (8) criteria for the permit and approval of disposal facilities, (9) 

lack of sufficient domestic infrastructure in developing countries. Focusing only on issues in drafting, 

the core lists of wastes and hazardous characteristic of wastes were also considered. The Basel 

Convention also has the core list of wastes from the EC and OECD. Ultimately, the Basel Convention 

was signed by thirty-four countries in 1989 at its first appearance. It entered into force in May 5, 

1992. The Basel Convention has been legally obliged by 180 countries throughout the world44. In the 

signing the Basel Convention, the United States of America who exports tons of hazardous wastes to 

other countries, did not legally bind itself to the Basel Convention45 while other developed countries 

in the OECD, such as Australia, Canada, Germany, Netherlands, Switzerland and the United 

Kingdom of Great Britain, are obliged to the Basel Convention.  

Since its entry into force in 1992, there have been several significant improvements in the Basel 

Convention. In 1995, the third meeting of the Conference of the Parties (COP3) adopted the “Ban 

Amendment”, which prohibits the export of hazardous wastes destined for final disposal, reuse, 

recycling, and recovery from certain countries. Such wastes include wastes which will be “raw 

materials” for reuse or recycling. However, this adoption has not yet entered into force because many 

countries have not accepted this amendment. In 1998, the fourth meeting of the Conference of the 

Parties (COP4) adopted Annex VIII and IX to the Basel Convention. Annex VIII adds lists of 

materials which have to be recognized as hazardous wastes, while Annex IX adds lists of waste which 

can be regarded as hazardous wastes, provided that they contain hazardous characteristics. Later on, 

the fifth Conference of the Parties (COP5) adopted the “Basel Protocol on Liability and 

Compensation for Damage Resulting from Transboundary Movements of Hazardous Wastes and their 

Disposal”46 in 1999. This Protocol establishes civil liability as compensations for damages caused by 

transboundary movements of hazardous wastes and also illegal traffic. Nonetheless, the Protocol has 

not been entered into force.  

                                                 
44 Milestones, UNEP, http://www.basel.int (visited April 2013) 
Afghanistan is the latest country which has ratified the Basel Convention. It has ratified the Basel Convention since 25th 
March 2013, and the Basel Convention will entered into force in such country on 23rd June 2013.  
Afghanistan ratifies the Basel Convention. Ibid. 
45 Parties to the Basel Convention. Ibid.  
46 Outcome of the work of the tenth session of the Ad Hoc working group of legal and technical experts to consider and 
develop a Draft Protocol On Liability and Compensation For Damage Resulting From Transboundary Movements of 
Hazardous Wastes and Their Disposal, UNEP/CHW.5/22, 1999. http://www.unep.org (visted May 2013) 
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There were several development in the sixth conference of the Parties. It was the first time that 

electronic and electrical wastes were concretely acknowledged. In 2002, the Conference of the Parties 

(COP6) adopted the Interim Guidelines for the Implementation of the scope of the technical 

Cooperation Trust Fund. It established “a Committee for Administering the Mechanism for Promoting 

Implementation and Compliance” so as to support member states to comply with the Convention 

without being legally binding. Moreover, the Conference of the Parties also adopted the 8-year 

strategic plan for the implementation of the Basel Convention for helping developing countries to 

implement the Convention47. The Conference of the Parties has established a partnership programme 

with business and industry sectors with the aim to develop specific technical guidelines for the 

management of end-of-life electronic devices and electronic waste. The Mobile Phone Partnership 

Initiative (hereinafter “MPPI”) illustrates the cooperation between the private sector of stakeholders 

and the Basel Convention in order to develop and endorse the environmentally sound management of 

end-of-life mobile phones. The Mobile Phone Working Group (hereinafter “MPWG”) has been 

established in this programme as a mechanism for promoting environmentally sound management 

with regards to mobile phones. The MPPI has also released several guidelines for handling used 

mobile phones. The eighth meeting of the Conference of the Parties tried to find solutions for 

environmentally sound management of electronic wastes by adopting the “Nairobi ministerial 

declaration on the environmentally sound management of electronic and electrical wastes48”.  

Followed by further development on the management of computing equipment, the Partnership for 

Action on Computing Equipment49 (hereinafter “PACE”) was established in the ninth meeting of the 

Conference of the Parties (COP9) in 2009. This partnership programme is a multi-stakeholder 

partnership in horizontal and vertical levels: governments, non-governmental organizations, the 

industry sector and also the academic sector. The PACE has strongly concerned itself with the 

management of computing equipment in various aspects by taking into consideration social 

responsibility, sustainable development, and information on life-cycle thinking.  Similar to the MPPI, 

the PACE has also been created to advocate the management of computing equipment according to 

the partnership programme. Apart from the establishment of the PACE, there is also the “Bali 

Declaration on Waste Management for Human Health and Livelihood”50 which is strongly concerned 

about the seriousness of the consequences of environmentally sound management of wastes for 

                                                 
47 Draft Strategic Plan for the Implementation of The Basel Convention (2000-2010), UNEP/CHW.6/3, 
UNEP/CHW.6/3/Add.1, 2002, http://www.unep.org (visited May 2013) 
48 Nairobi ministerial declaration on the environmentally sound management of electronic and electrical waste 
UNEP/CHW.8/CRP.24, 2006. http://www.unep.org (visited May 2013) 
(2) Nairobi Declaration on the environmentally sound management of electrical and electronic wastes and decision VIII/2  
UNEP/CHW.9/9, 2008, http://www.unep.org (visited May 2013) 
49 Partnership for Action on Computing Equipment, UNEP/CHW.10/20, 2011, http://www.unep.org ( visited May 2013) 
50 UNFCCC Bali Action Plan and the Basel Convention: technology transfer, CDM and JI: Linkages between 
environmentally sound waste management, energy production and use and climate change: issues for consideration by 
Parties to the Basel Convention, UNEP/CHW.9/INF/32, 2008. http://www.unep.org ( visited June 2013)  
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human health and environment, including sustainable livelihood. This declaration aims also to prevent 

the illegal transboundary movements of hazardous wastes, minimize the generation of hazardous 

wastes, and promote the environmentally sound management of such wastes.  

In 2010, the “synergies process” was created in the “extraordinary” meetings ( ExCops) between three 

international conventions: the Basel Convention, the Rotterdam Convention51, and the Stockholm 

Convention52. The synergies process intends to provide guidelines for member states to implement 

these three conventions simultaneously. This was necessary because these conventions are related to 

the environmentally sound management of hazardous wastes at diverse stages of their life cycles.  

The tenth meeting of the Conferences of the Parties (COP10)53 was held in October 2011. The 

“Cartagena Declaration on the Prevention, Minimization and Recovery of Hazardous Wastes and 

Other Wastes” was adopted at this meeting. Its theme was to prevent, minimize and recover wastes. 

The meeting developed the “New strategic framework for the implementation of the Basel 

Convention for 2012-202154” by providing guiding principles on waste management by taking into 

account life-cycle of materials, sustainable use, the “polluters pay principle,” the extended producer 

responsibility, the “precautionary principle,” the “proximity principle,” cooperation, and sustainable 

consumption and production.   

In this year (from April 28th to May 10th, 2013), the eleventh meeting of the Conference of the Parties 

(COP11) adopted several guidelines and frameworks related to the environmentally sound 

management of UEEEs and E-wastes. Five major guidelines with respect to E-wastes are as follows: 

(1) the Draft technical guidelines on transboundary movements of electronic and electrical waste (e-

waste), in particular the distinction between waste and non-waste55; (2) the Revised guidance 

document on the environmentally sound management of used and end of life computing equipment56; 

(3) the Classification and hazardous characteristic of wastes: review of cooperation with the World 

Customs Organization and its Harmonized System Committee57; (4) the Draft guideline on 

environmentally sound testing, refurbishment and repair of used computing equipment58; (5) the Draft 

                                                 
51 The Rotterdam Convention on the Prior Informed Consent Procedure for Certain Hazardous Chemicals and Pesticides in 
International Trade, 1998. 
52 The Stockholm Convention on Persistent Organic Pollutants, 2001. 
53  Cartagena Declaration on the Prevention, Minimization and Recovery of Hazardous Wastes and Other Wastes, 2011, 
UNEP, www.basel.int (visited 10 June 2013) 
54 New strategic framework for the implementation of the Basel Convention for 2012 – 2021, UNEP/CHW.10/3, 2011, Ibid.  
55 Technical guidelines, UNEP/CHW.11/7, 2013, UNEP, http://www.unep.org (visited June 2013) 
Technical guidelines on transboundary movements of electronic and electrical waste (e-waste), in particular regarding the 
distinction between waste and non-waste, UNEP/CHW.11/7/Add.1, 2013, http://www.unep.org (visited June 2013) 
56 Environmentally sound dismantling of ships, UNEP/CHW.11/6, 2013, http://www.unep.org (visited June 2013) 
Partnership for Action on Computing Equipment, Revised guidance document on the environmentally sound management of 
used and end-of-life computing equipment, UNEP/CHW.11/6/Add.1, 2013, http://www.unep.org (visited June 2013) 
57 Implementation of the relevant decisions of the Conference of the Parties on resource mobilization and sustainable 
financing, UNEP/CHW.11/9, 2013, http://www.unep.org (visited June 2013) 
58 Guideline on environmentally sound testing, refurbishment and repair of used computing equipment, 
UNEP/CHW.11/INF/12, 2013, http://www.unep.org (visited June 2013) 
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guideline on environmentally sound material recovery and recycling of end-of-life computing 

equipment59.    

The Basel Convention aims to reduce hazardous waste generation, minimize transboundary 

movements of hazardous waste and also to promote the principles of environmentally sound 

management. Thus this framework can be applied to the problems of transboundary movements of E-

wastes, which can be recognized as hazardous wastes. It is obvious that the Basel Convention has 

several legal measures which are the safeguards for reducing the generation of hazardous wastes, 

thereby minimizing transboundary movements of hazardous wastes. This chapter will discuss two 

major legal safeguards in the Basel Convention: (1) legal definition of “waste” and “hazardous 

waste,” and (2) the legal barriers to transfrontier movements of hazardous wastes, which includes the 

Prior-Inform Consent Procedure and an environmentally sound management of hazardous wastes. The 

definition of waste affects all of the other legal safeguards; for example, if materials are not regarded 

as “waste” according to the Basel Convention, they can freely be transported, as they are not covered 

by the legal safeguards. The barriers established by the Basel Convention are also significant legal 

safeguards.  

3.1.1 Legal definition of “wastes” and “hazardous wastes”     

In order to achieve its principle goal, which is to prevent and/or minimize the exposure of human and 

environmental health risks from hazardous waste, the Basel Convention sets a scope on what to 

include as hazardous waste. The nature of the notion of “waste” and “hazardous waste,” which the 

Basel Convention addresses, is therefore an overarching safeguard which is one of the major legal 

safeguards. This is because the definition sets the main scope of actions in the Basel Convention. If 

these actions are not agreed upon, the lack of consensus will lead to further environmental damage. 

Therefore, by having mutual consensus on the definition, the environmental damage would be 

reduced. By this reason, these definitions should be recognized as legal safeguards.  

The definition of "waste” and “hazardous waste” and what to include in these categories have been 

very much debated. Among various types of waste, E-waste lies as one of the major types of waste 

subjected to such controversies, where widespread debate exists in the determination of e-wastes as 

either “goods” or “toxic wastes”.   E-wastes can be perceived to attain a degree of social and 

economic benefits while others challenge the notion through empirical evidence of the hazardous 

nature in the handling of e-waste. In this section the definition of “waste” and “hazardous waste” are 

discussed under the context of the Basel Convention and E-waste. 

                                                 
59 Guideline on environmentally sound material recovery and recycling of end-of-life computing equipment, 
UNEP/CHW.11/INF/13, 2013, http://www.unep.org (visited June 2013) 
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The issue with E-wastes is in regard to their potential functions, which can be benefited for reuse, 

recovery, recycling, and/or disposal operations60. Moreover, the distinction of “waste” from “goods” 

is very much debated. This latter issue will be discussed in section 3.1.1.1 (a). However, the definition 

provided by the Basel convention is heavily dependent on the “disposal operations” provided in 

Annex IV of the convention. The “disposal operations” mentioned in the convention contains many 

ambiguities that lead to subjectivity in distinguishing “waste” and “non-waste”61. Some 

scholars62even claimed that the definitions of “wastes” and “hazardous waste” provided by the Basel 

convention remain insufficient. If UEEEs retain their functional properties and can be reused, 

recovered or recycled, can such equipment be transported under the Basel Convention? The problem 

will occur when the state of export recognizes UEEEs as “waste” according to the definition in the 

Basel Convention whereas the state of import recognizes the same material as “non-waste” according 

to its national provisions63 because it can be domestically reused, recovery or recycled, or vice versa. 

Some UEEEs exported to Africa are unusable and “beyond” repair64. It has been reported that 75 to 90 

per cent of imported computers in Nigeria cannot be functioned. If such computers had been declared 

as materials that are recognized as “goods,” could these materials still be transported across state 

borders under the provisions within the Basel Convention. Regarding reusable components in 

discarded or obsolescent EEEs, there will be a question that whether such EEEs can be recognized as 

“waste”65 if their reusable components66 are reintegrated into the same-functioning equipment even 

though the original equipment cannot be reused.     

As mentioned previously, many valuable components in EEEs have been extracted in many poor 

countries. Although UEEEs that are exported under the “re-use” label can be transported across states 

according to the Basel Convention67, how can the state of export ensure that such UEEEs will be 

faithfully reused or recycled, in particular when they were sent to poor countries? If such wastes have 

not been sent for reuse because they are unusable or beyond repair but instead have been sent for 

recycling informally, the recycling process can emit heavy metals, polychlorinated dibenzo-p-dioxins 

and dibenzofurans (PCDD/Fs), polybrominated dibenzo-p-dioxins and dibenzofurans(PBDD/Fs), 

polychlorinated dibenzo-p-dioxins (PCDD), and polycyclic aromatic hydrocarbons (PAHs) into the 

ground, water, and air. 68 The contamination of these substances can pose serious risks to human 

health and the environment. It has also been scientifically proven that the emission and contamination 
                                                 
60 It has been proven that many components of EEEs have high value even they are extracted from the EEEs.  
61 Annex IV of the Basel Convention 
62 Supra. note 6, Kummer, K. 
63 Supra. note 4, Li J., Zhao N. 
64 Supra. note 4., Olowu D.,  at 65. 
65 See definition of “waste” in article 2(1) together with Annex IV 
66 Salehabadi included that this is a reintegration of discarded EEEs which is an asset recovery.  
Salehabadi, D., “Solving the E-Waste Problem (StEP) Green Paper: Transboundary Movements of  
Discarded Electrical and Electronic Equipment” (2013), http://www.step-initiative.org (visited April 2013)  
67 Article 4 para 9 of the Basel Convention 
68 Williams E., Kahhat R., Allenby B., Kavazanjian E., Kim J., Xu M, “Environmental, Social, and Economic Implications 
of Global Reuse and Recycling of Personal Computers”, 42(17), Environmental Science&Technology (2008), 6446, at 6449.  



 
 

21 
 

of such substances in the recycling process should be of serious concern69. The Basel Convention 

requires member states to prohibit transboundary movements of hazardous wastes, though it provides 

some exemptions for allowing transboundary movements of hazardous wastes70. Exportation of 

“wastes” as a raw material for industrial recycling or recovery in the state of import is one of those 

exceptions. Nonetheless, even if they can be transported to other countries for disposal according to 

the Basel Convention71, how can the state of export ensure that such wastes will be disposed 

appropriately, not to be extracted informally in the state of import? Documentation is the only 

evidence provided by the state of import showing that it can dispose E-waste in an environmentally 

sound manner72 based on state’s current capacity. It is a challenging task for the state of export to 

provide quality inspections in the state of import, because each state has its own national jurisdiction 

and sovereignty. It has been proven that some wastes, in particular E-wastes, have been sent to poor 

countries labeled as UEEEs for reuse. In India, for instance, Indian law prohibits importation of E-

wastes. Yet, the E-wastes can be illegally imported with a label declaring them as “reusable 

products,” while some of them are sent to the informal sector for recycling73which might not be 

managed in an environmentally sound manner. This reflects a loophole for controlling the 

transboundary movements of hazardous waste for disposal in the Basel Convention. It does not 

provide or give any suggestions on how to control the trade flow of E-waste for reuse.  

The Basel Convention defines “wastes”74 as “substances” or “objects,” “hazardous wastes”75are 

referred to as “wastes” which possess hazardous characteristics, have properties that retain the 

characteristics of various waste streams, or are defined as “hazardous wastes” according to provisions 

in national laws. Hence, “E-wastes” can be recognized as “hazardous wastes” processing the 

characteristics determined to be “hazardous” in the Annex III of the Basel Convention.   

Regardless of the definition of “hazardous,” the definition of “wastes”76 according to the Basel 

Convention is linked to “disposal”; thus, this word should be strongly considered in the analysis of the 

definition of “wastes”. “Disposal,” as referred in Article 2 and the Annex IV of the Basel Convention 

is separated into two sections: Part A refers to operations that do not lead to the possibility of resource 

recovery, recycling, reclamation, direct reuse or alternative uses; and Part B refers to operations that 

may lead to resource recovery, recycling, reclamation, direct reuse or alternative uses. Thus, “wastes” 

means “substances” or “objects” that are sent to these operations in this annex, are intended to be sent 

to these operations, or are required to be sent to these operations by national provisions. It seems that 
                                                 
69 Ibid. 
70 Supra. Note 66. 
71 Ibid. 
72 Article 4, paragrapgh 8, and Artcle 4, paragraph 2(e) of the Basel Convention 
73 Manomaivibool P., “Extended producer responsibility in a non-OECD context: The management of waste electrical and 
electronic equipment in India”, 53, Resource, Conservation, and Recycling (2009), 136, at 141. 
74 Article 2 
75 Article 1(1) 
76 Article 2(1) 
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the Basel Convention covers wastes which will be disposed of by way of elimination according, to 

Part A, and wastes which will be destined for recovery and recycling according to Part B.  

The meaning of “disposal operations” in Annex IV can be interpreted in several ways. Firstly, 

“disposal operations” in Part A can be interpreted as operations which eliminate substances or objects 

by a variety of methods; for example, incineration, landfills,  burial, or of the operations mentioned in  

Part B can be interpreted as any operations that will transform substances or objects into “distinct and 

new”77 substances and/or objects. According to this interpretation, EEEs which have hazardous 

properties (in accordance with the characteristics considered to be “hazardous” in the Annex III of the 

Basel Convention) can be recognized to be “wastes” whenever they will be sent for elimination; 

otherwise, they will be sent for further processing and transformed into new items that are different 

from their former functions and forms. Moreover, EEEs or UEEEs which are still working or can be 

directly reused can be recognized as “wastes” whenever they are sent to elimination or recovered by 

transforming them into other “new” items, regardless of the prohibition of transboundary movements 

of hazardous wastes according to the Basel Convention. For example, EEEs or UEEEs which have 

heavy metals as components can be regarded as “wastes” if they are transported for changing into 

other equipment at the final destination78. In addition, Part B of Annex IV can be interpreted as 

claiming “disposal operations” to include as any operations in R1-R11which may lead to items which 

can be “raw materials” for resource recovery and recycling reclamation. Computer chips79, for 

instance, can be recovered according to R4 in Part B and produce “gold flakes” which are used in 

many industries including the electronic industry and other industries80. This latter interpretation is 

also emphasized by the endorsement of the Australian Government, which is a party of the Basel 

Convention81. Apart from resource recovery operations such as solvent or acid regenerations, as 

referred to in R2 and R6 in Part B, “disposal operations” also refers to the direct reuse or alternative 

uses of items such as fuel or uses for generating energy as referred to R1 in Part B. Grosz82 also 

insisted that Part B of Annex IV involves the utilization of wastes as a fuel or for generating energy.  

Furthermore, the words “which otherwise” in Part B of Annex IV seem unclear. “Operations” in Part 

B can be referred to all operations where wastes involved are not legally defined (or considered) as 

                                                 
77 Grosz M., Sustainable Waste Trade under WTO Law, Chances and Risks of the Legal Frameworks’ Regulation of 
Transboundary Movements of Wastes (Nijhoff International Trade Law, Netherlands, 2011) 
78 Umair S., Björklund A., Petersen E.E., “Social Life Cycle Inventory and Impact Assessment of Informal Recycling of 
Electronic ICT Waste in Pakistan”.  
Schluep M., In Proc. Of First International Conference on Information and Communication Technologies for Sustainability, 
2013, at 52-58.  
79 Cui J., Zhang L., “Metallurgical recovery of metals from electronic waste: A review”, 158, Journal of Hazardous 
Materials (2008), 228, at 242. 
80 Holliday R., Goodman P., “Going for gold”, 48, IEE Review (2002), at 15 – 19. 
81 Hazardous Waste (Regulation of Exports and Imports) Amendment Bill  1996 – Explanatory Memorandum, 1996, The 
Parliament of the Common Wealth of Australia House of Representatives Hazardous Wastes. http://www.austlii.edu.au 
(visited May 2013) 
82 Supra. note 78, Umair S., Björklund A., Petersen E.E.,  at 22. 
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hazardous wastes and therefore may lead to resource recovery, recycle reclamation, direct re-use or 

alternative uses according to R1-R11 and would also be destined for disposal operations according to 

Part A. This word can be interpreted as “other wastes than hazardous wastes.”83 Nevertheless, this 

interpretation seems inconsistent with the aims of the Basel Convention, which emphasizes 

“hazardous wastes”. The word “otherwise” should be interpreted as meaning all operations, which 

may lead to resource recovery, recycle reclamation, direct re-use or alternative uses according to R1-

R11, that wastes involved are legally defined or considered as hazardous wastes and also will be 

destined for operations included in Part A.  

As can be seen, the Basel Convention does provide an ambiguous definition of “waste;” instead, it 

relies upon the objective of transboundary movements of items84. Thus, in the case of EEEs and E-

wastes, the interpretation that the Basel Convention covers EEEs and E-wastes, which are still 

functioning by recognizing them as “wastes” if they would be transported across states for disposal, is 

reasonable because the function or value of items is not a factor for determining whether items are 

“wastes” or “non-wastes” according to the Basel Convention. This interpretation should not be 

affected by the declaration or documentation by the importer or exporter that such EEEs including 

UEEEs are recognized as “goods” according to the international transaction, because the 

consideration of “wastes” does not rely on the “status” of EEEs or UEEEs. This latter issue will be 

discussed later.    

Regarding the purpose of transboundary movements of UEEEs, these items can be recognized as 

“wastes” (E-wastes) under the Basel Convention if they are or will be transported for elimination, 

recycling or recovery according to Part A and B of Annex IV. By this interpretation, “recycling” and 

“recovery” are limited by only operations according to R1–R11 in Part B because such operations are 

clearly specified in Annex IV. Such operations can lead to resource recovery, recycling reclamation, 

direct reuse or alternative uses. E-wastes can be used as “raw materials” for resource recovery or 

recycling when they are sent through those operations as long as the operations are according to R1-

R11. Cusack85 stipulated that Annex IV is an enforcement mechanism by attempting to prevent states 

from shipping wastes under “the guise of recyclable materials”. It seems that his opinion sounds 

reasonable, because if the hazardous wastes which will be shipped across states fall under the 

operations provided in Annex IV, such wastes will be controlled or monitored under the Basel 

Convention. However, since there is an exception in Article 4(9) of the Basel Convention which 

allows transboundary movements of hazardous wastes in the case that the wastes expected to be 

transported will be raw materials for recycling in the state of import, states of export can still ship 

                                                 
83 Ibid. 
84 According to the unclear definition of “waste” in article 2 of the Basel Convention, it does refer to “disposal” which, 
again, has ambiguous definition.  
85 Supra. note 39, at 419.  
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materials that can be considered as hazardous by claiming that they will be raw materials for 

recycling. Hence, the lists in Annex IV are likely to be primary mechanisms in the Basel Convention 

to control hazardous materials that are expected to be sent across state borders. It should be noted that 

Annex IV refers to “direct re-use” or “alternative use” but does not provide precise definitions of 

these words. However, “the Draft technical guidelines on transboundary movements of e-waste and 

used electrical and electronic equipment, in particular regarding the distinction between waste and 

non-waste under the Basel Convention” (version 22 December 2012) has clarified definitions of them 

in Appendix I, even if this guideline has no legal binding mechanism86.      

Apart from Article 2 of the Basel Convention which defines “waste,” List B of Annex IX also refers 

to “waste” by encompassing materials which will not be “hazardous waste” according to Article 1, 

paragraph 1(a) of the Basel Convention, but compose of certain materials according to Annex I and 

possess hazardous characteristic according to Annex III of the Basel Convention87. It seems that this 

annex only further the concept of “hazardous waste” in Article 1; however, this annex, rather than 

Annex IV, refers to the scope of “waste” by stipulating that some electrical and electronic assemblies 

destined for direct reuse might not be considered as “wastes” in some countries. Thus, even though 

such materials can be recognized as “hazardous waste” according to Annex IX of the Basel 

Convention, they might not be considered as “waste” according to the national law of the state of 

export, import or transit. This emphasizes the importance of national regulations on controlling 

transboundary movements of hazardous wastes according to the Basel Convention by leaving 

autonomy to member states to control the import, export or transit of wastes.  

It can be seen that the Basel Convention covers E-wastes which would be sent for elimination 

according to Part A of Annex IV; otherwise, such wastes would have to be sent for elimination 

according to Part A of Annex IV. Thus, even though the components of UEEEs can be reused and 

would be sent for reintegrating into the same functioning equipment, such UEEEs would be 

recognized as “wastes” only if they will be transported for a resource recovery operation according to 

R1-R11 in Annex IV. This should be the most reasonable interpretation because the utilization of 

wastes as “raw materials” for resource recovery and recycling operations is the significant cause of 

the increase in transboundary movements of hazardous wastes which led to the establishment of the 

Basel Convention. It should be emphasized that “disposal operations” in the second part of Annex IV 

should refer to operations according to R1-R11 only because it has clearly listed specific kinds of 

operations in Part B of Annex IV.  

                                                 
86 The guideline is merely the draft guideline which was drafted in 22 December 2012.  
87 In list B1110 List B in Annex IX, electronic and electric assemblies can be considered to be hazardous “waste” only if 
they have materials specified in Annex I and hazardous characteristic according to Annex III.    
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Regarding “wastes” as valuable materials, the Basel Convention does not distinguish between goods 

and UEEEs; thus, international trade in UEEEs which have been declared as “goods” are not covered 

by the Basel Convention88. It merely concerns materials which can be recognized as hazardous 

“waste”. If items are labeled as “goods,” they might be exported through other states without 

monitoring by individual states under the Basel Convention unless the competent authority in the state 

of import or transit can inspect that such items are recognized as “waste” and meet the requirement to 

be hazardous wastes prohibited under their national laws from importing to the country or transiting 

via the country89. Hence, the level of controlling transboundary movements of E-wastes including 

UEEEs is dependent on national regulations of the state of export, import and transit. Evidently, 

national laws in some countries, such as developing countries in Asia, allow the importer to import 

secondhand EEEs. For instance, international secondhand electronic products (which should be 

regarded to be “E-waste” in the context of this thesis) are not under control in transboundary 

movements with respect to the Basel Convention in Japan, whereas less-than-5-year-old copying 

machines or less-than-3-year-old electronic products can be imported to Thailand90. Some scholars 

have claimed that the vagueness of distinction between waste and used items and the legal loophole 

where the Basel Convention does not cover trade in “used items” as “goods” lead to the insufficient 

control of transboundary movements of UEEEs and E-wastes91.         

Although UEEEs that are labeled as “goods” would be recognized to be hazardous “waste” under 

domestic law, if such UEEEs are labeled as “goods” for refurbishment or reuse apart from operations 

specified in Annex IV of the Basel Convention, these “goods” might not be under control according to 

the Basel Convention. The Basel Convention does not clarify the definition of “direct re-use” or 

“alternative uses” and also does not refer to “refurbishment,” so there might be argument about the 

scope of the convention with respect to these definitions. The argument is whether the Basel 

Convention covers E-wastes which will be sent for these objectives. Even though the “Draft technical 

guidelines on transboundary movements of e-waste and used electrical and electronic equipment, in 

particular regarding the distinction between waste and non-waste” (Version 22 December 2012, the 

latest version) 92(hereinafter “the guideline”) has clarified these words in the glossary of terms in 

Appendix I, it does not have legal binding. In a nutshell, UEEEs might be controlled under the Basel 

Convention, whether they are labeled as “goods” or not, if they are sent to other states for refurbishing 

or reusing. This is dependent on domestic regulations and enforcement of such laws in the state of 

import and the state of transit.   

                                                 
88 Terazono, A., “Current status and research on E-wastes issues in Asia”, 8, Journal of Material Cycles & Waste 
Management (2006), 1, at 6-7. 
89 This emphasizes the national autonomy and policy of state of import and/or transit on controlling transboundary 
movements of hazardous wastes. 
90 Supra. note 88, at 7. 
91 Supra. note 88, at 6. 
92 The guideline has been adopted in the eleventh meeting of the Conference of the Parties. 
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It will be questioned how to control goods which have been sent for refurbishment because some 

materials which are extracted from the goods may be “beyond repair” or “unusable” and finally be 

sent for eradication93. For instance, when discarded computers are sent to refurbishers, they will 

extract usable parts and send the unusable parts to recyclers for disposal94. Thus the “products” or 

“goods” which should be regarded as “wastes” according to the Basel Convention are not covered by 

this convention. Ultimately, “waste” that are declared as “goods” can still be moved across states 

despite its consideration as “hazardous wastes” according to the Basel Convention. Thus, under the 

Basel Convention, these items would not be controlled during the movements until they reach the 

final destination. These wastes may finally be extracted by informal sectors without the proper 

facilities, and finally lead to E-waste problems, which will adversely affect human health and the 

environment as mentioned in previous chapter. It should be concluded that legal safeguards in the 

Basel Convention cannot be applied in some cases as mentioned in this chapter since the definition of 

“waste” in the Basel Convention is ambiguous.   

Nevertheless, national law is another solution for controlling transboundary movements of E-wastes.  

Due to the fact that each state has its sovereign right to do any activities in its jurisdiction, states can 

regulate the national regime for reducing risks to human health and the environment from 

transboundary movements of hazardous wastes. However, states have to implement international law 

by which they have been legally bound; therefore, states which have been legally bound by the Basel 

Convention have to implement the convention through their national laws. Moreover, states not only 

have to implement international law, but they also have to comply with principles of international 

environmental law in particular, the principle of respect for other states’ environments95. The Basel 

Convention recognizes the states’ sovereignty by leaving the autonomy to member states to define 

“waste”96 so as to control transboundary movements of hazardous waste according to the Basel 

Convention. If domestic laws in member states stipulate a clearer and broader definition of “waste” 

than the definition of “waste” in the Basel Convention, the previous problematic situations might not 

occur. The statement provided by Hackett97 seems to be good. He stated that the definition of “waste” 

must not be too broad by including “products” which are not appropriate for being regulated while it 

must not be too narrow by giving a gap for dangerous waste. However, based on his statement, how 

must it be determined which products should not be covered by the Basel Convention? Then there 

might be a gap for each state to interpret such definition, and ultimately some products which should 

                                                 
93 Dhanda, K., Peters, A., “Reverse Logistics in the computer industry”, 6, International Journal of Computers, Systems and 
Signals (2005), at 57-67. 
94 Ibid. 
95 Supra. note 80, at 119-122. 
This principle has been stipulated by principle 21 of the 1972 Declaration of the United Nations Conference on the Human, 
and  the principle 2 of the 1992 Rio Declaration on Environment and Development. 
96 Article 2, paragraph 1(b). 
97 Hacket, D.P., “An assessment of the Basel Convention on the Control of Transboundary Movements of Hazardous Wastes 
and Their Disposal”, 5, American University International Law Review (1990), 290, at 314. 
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be recognized as “wastes” and required to be disposed98 can still be excluded from the Basel 

Convention. In fact, it has been proven that the recognition of “waste” and “UEEEs” in each state is 

different. For instance, Japan and Singapore do not have criteria for categorizing E-waste and UEEEs, 

while Thailand and Malaysia do have such criteria according to their national laws99. Even though the 

material can be recognized as hazardous “waste” in state of export, sometimes they are considered as 

goods/products in state of import. For example, Japan may be motivated to export their hazardous 

“wastes” to Thailand since Thailand sometimes see the hazardous “wastes” as “goods,” and therefore, 

treat the “wastes” in a less stringent control.  

However, there has been strong consideration on the problem with the definition of “waste”, in 

particular in relation to E-wastes through the guideline under the Basel Convention. The guideline100 

has accepted that the Basel Convention does not provide clear definition of “waste,” which leads to 

several problems as mentioned; therefore, it provides guidelines for member states to classify waste 

and non-waste with regard to electrical and electronic equipment by providing more definitions of 

specific terminologies that have not been clarified by the Basel Convention. The guideline refers to 

“e-waste” as “electronic and electrical waste including all components, sub-assemblies, and 

consumables that are parts of the equipment at the time such equipment becomes waste”. In this 

guideline, the problems with E-wastes have been mentioned: a significant increase in E-waste 

generation in each state, and the export of E-wastes to other states because of money incentives, 

available markets for raw materials or recycling facilities, or the location of manufacturers of EEEs. 

The guideline has also recognized that E-wastes may contain hazardous substances and valuable 

materials which have risks to human health and the environment if such wastes are disposed of or 

recycled improperly. Moreover, this guideline has already taken into consideration the availability of 

the informal recycling industry in some developing countries in Asia that can pose risks to human 

health and the environment. Direct reuse, reuse after repair or refurbishment of E-wastes is claimed to 

generate sustainable development whereas they can harm human and the environment if they are 

failed to be extracted properly.  

As mentioned previously, the guideline reflects the importance of the definition of “wastes”; thus, it 

provides several stages for considering waste and non-wastes by taking the history of UEEEs into 

consideration on a case-by-case basis. If UEEEs cannot be recognized as “waste” under the domestic 

law of states involved101 in transboundary movements of such UEEEs, the functionality has to be 

                                                 
98 Ibid. 
99 Supra. note 4(2), at 9. 
100 Draft technical Guidelines on transboundary movements of e-waste and used electrical and electronic equipment, in 
particular the distinction between waste and non-waste under the Basel Convention 
101 “states involved” refer to state of import, state of export , and or state of transit.  
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tested. If the UEEEs can still be fully functioning or can be directly reused102, such UEEE might be 

considered as “non-waste”. However, the item has to be verified by the holder so that there is 

appropriate protection against damage possibly occurring during transport or loading of such 

equipment. Also, the holder of such equipment has to provide documents showing that the UEEE is 

intended to be sent for direct reuse and that it is not “waste”103. Regarding the functionality test 

according to this guideline, the test has to be done by the holder of the UEEE in the state of export. 

The guideline leaves a hole for testing the UEEE by stipulating that the conduct of the test depends on 

the kind of equipment. It does not provide guidance on how to test the equipment. It does not provide 

a base line criteria for testing the equipment, such as instruction for inspection or the required 

approach for the inspection. Even though the guideline does emphasize that inspection through visual 

reception is inadequate while the test of the “essential key function104” is enough, it seems to be a 

mere example of how to determine the functionality of the UEEE. For instance, in Thailand, it is a 

common that household would purchase a survival electronic equipment kit which usually 

encompasses equipment that has lighting or a torch with a built-in radio and electronic recharger. If 

one of these elements breaks down, assuming that the whole equipment was thrown away, then how 

should the “essential key function” of the equipment be identified? Can both the lighting and radio be 

regarded as the “essential key function” or can merely radio or lighting be regarded as “essential key 

function”? Nevertheless, subjectivity exists within the screening of equipment due to varying 

interpretation of “essential key function”. For example, a developed country which should have high 

technological advancement for testing the equipment may have a more precise base line for “essential 

key function” when compared to a less developed country that has fewer humanitarian and 

technological resources. The broad criteria on “essential key function” will affect the consideration of 

the level of functionality of the equipment which are required to be fully functional105 for the 

consideration of UEEE to be “non-waste”. Moreover, the guideline also provides the definitions of 

“direct reuse,” “refurbishment,” “repair.” and “reuse” which have not been clarified in the Basel 

Convention. Even though there are some critical points in these guidelines, the given definitions 

illustrate the development of the Basel Convention by attempting to define the words related directly 

to the “disposal operation” in Article 2 and Annex IX of the Basel Convention. Nonetheless, since this 

guideline is still a draft guideline which has no legal binding, many states may not implement this 

guideline through their national regulations.  

                                                 
102  According to the guideline, the EEE has to be proved that it would be sent for directly reuse. It is also certain that such 
EEE would be destined for disposal/recycling, not for cannibalization. If it has proved that no regular market for the EEE, or 
the appearance of such equipment can harm the marketability, or the equipment has hazardous components required to be 
disposed or not to be exported or used under national regulation of states involved in the transboundary movement, such 
EEE should not be considered to be “waste” under the Basel Convention. 
103 Supra., note 100, paragraph 24 (a)-(d). 
104 The guideline defines the “essential key function” as “The originally intended function(s) of a unit of equipment that will 
satisfactorily enable the equipment to be reused”. 
105 See “fully functional” in the Appendix I, Glossary of terms in the Draft guidelines. Supra., note 100. 
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Apart from the different views of “waste” and “non-waste,” “waste” might also be recognized 

differently between the state of export and the state of import on whether the same material is 

“hazardous” or “non-hazardous” waste. An important problem is how to categorize “hazardous 

wastes” and “non- hazardous wastes” because such wastes are composed of many kinds of materials 

which have hazardous characteristic or can pose risks to human health and the environment when they 

are recovered, refurbished, recycled or disposed. Thus, the next question is: can such material be 

moved across state borders if the recognitions of such waste in the state of export, the state of import 

and/or the state of transit are different? This issue will be further discussed in section 3.1.1.2.  

Although Annex IX has been discussed with regard to the definition of waste (see page 2), the notion 

of hazardous waste must be furthered investigated due to the main objective of the Basel Convention 

(which is to reduce transboundary movements of “hazardous waste”). “Hazardous waste”, under the 

Basel Convention adopted in 1992106, is divided into three major categories: (1) wastes posing 

hazardous characteristics as specified in Annex III of the Basel Convention107, (2) wastes which do 

not possess such characteristics but are subjected to any category of wastes in Annex I, and (3) wastes 

which are recognized as “hazardous wastes” according to the domestic law of member states108. After 

years of enforcing the Basel Convention, Annex VIII and IX have been adopted and amended109 

several times through the Basel Convention. It is likely that these latter annexes have been amended 

for further clarifying and extending the previous scope of hazardous waste in the Basel Convention, 

i.e. whether items should be considered to be “hazardous wastes” or “non-hazardous waste”. If any 

items can be considered as hazardous waste, their transboundary movements will be controlled under 

the Basel Convention110. It was reported that some EEEs are covered by Annex VIII111 while some 

EEEs are covered by Annex IX112. This should help states regulate their national law to be consistent 

with the Basel Convention; nonetheless, since there is no single definition of “hazardous waste,” 

transfrontier movements of hazardous wastes become more complicated113 because there might be 

various definitions of hazardous waste defined by each state. These definitions should be checked 

within every state involved before transporting E-wastes. Moreover, the Basel Convention also 

recognizes the sovereign right of member states, in particular the states of export, import and transit, 

to establish a national definition of “hazardous waste”114. Similar to the case of the definition of 

waste, the efficiency of controlling transboundary movements of E-wastes under the Basel 
                                                 
106 Article 1, paragraph 1(a) 
107 Ibid. 
108 Article 1, paragraph 1(b) 
109 Annex VIII and IX has been adopted through Decision IV/9, Decision VI/35, and Decision VII/19 in COP4,6, and 7, 
respectively. 
110 Which required to proceed prior notification according to Article 6 (Prior Informed Consent). 
111 List A1170, A1190, and A2010 of List A of Annex VIII. 
112 List B1090, B1110, B1115, B2020 of List B of Annex IX. 
113 Vilcheck, M. M., “The Controls on the Transfrontier Movement of Hazardous Waste From Developed to Developing 
Nations: The Goal of a “Level Playing Field”, 11, “Northwestern Journal of International Law & Business” (1991), at 643-
674. 
114 Article 1, paragraph1(b), and Article 3 
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Convention will depend on states’ regulations and enforcement, which is influenced by state policy, 

financial ability, sufficient infrastructure, technological capacity, etc. The Basel Convention has a 

loophole for member states to control transboundary movements of hazardous waste for as long as 

they want. Some countries may take benefit from these provisions115 by regulating the unclear 

definition of hazardous wastes or by just copying the provisions in the Basel Convention and pasting 

them in their national regulations. Some developing nations that have low potential in the technical 

inspection of exported or imported items may design their regulations to allow a competent authority 

to inspect items expected to be imported to the countries. This means that the competent authority is 

merely a person who will consider items and determine whether such items should be considered to 

be “hazardous waste”. This could be problematic because corruption is rampant in developing 

countries. It was also claimed that various categories of hazardous waste may be challenging for 

countries that do not have adequate sophisticated testing and technical infrastructure116.   

Apart from the scope of hazardous waste, household waste and its residuals from incineration which 

are subjected to exportation are also under consideration in the Basel Convention117. Household 

wastes might consist of hazardous items, such as mobile phones, which can be considered as 

hazardous wastes under the Basel Convention; however, practically, it may be difficult to efficiently 

separate hazardous wastes from municipal wastes. Therefore, this provision should be considered to 

be another legal safeguard of the Basel Convention.   

In conclusion, the Basel Convention lacks clarity of the scope of “waste” and “hazardous waste” 

while it leaves several loopholes for member states to interpret its provisions and to legally define 

“waste” and “hazardous waste”. Thus, E-wastes including UEEEs might not be controlled according 

to the Basel Convention, and then therefore can be transported across states. Even though the attempt 

to clarify the definition of “waste” and “hazardous waste” has been established118, it cannot be 

regarded as a “legal safeguard”. However, the Basel Convention should be regarded as an 

international legal model of uniform provisions for creating regional and national regimes since it lays 

down the notion of “waste” and “hazardous waste,” which are the minimum criteria for member states 

to define such words in their national legislation. In addition, the Basel Convention does have a 

supportive mechanism for member states by proposing member states the cooperation of in regional 

and national levels so as to define “waste” and “hazardous waste”in the same, or at least similar, 

                                                 
115 Article 1, and Article 3 
116 Supra. note 73, at 25. 
117 The legal safeguards in the Basel Convention, which have to apply with hazardous waste, also cover household waste in 
term of “other waste”. See Article 1 para 2 and Annex II of the Basel Convention.  
118 Supra., note 100. 
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manner119. Therefore, the efficiency of achieving the aims of the Basel Convention relies upon 

national regulations of the states of export, import, and transit.        

3.1.2 Prior Informed Consent: A barrier to transfer E-waste across states  

Since the Basel Convention aims to minimize the generation and the transboundary movements of 

hazardous wastes, it does provide several legal safeguards as obstacles for exporting and importing 

hazardous waste and managing domestic waste. The reason why the Basel Convention does not 

absolutely ban transboundary movements of hazardous wastes but merely attempts to reduce the 

amount of such activity to a minimum, is that because a reduction in the quantity of such movements 

does not guarantee a reduction in toxic harm from the movements120. In this section, the significant 

issues of the Prior Informed Consent procedure, which should be considered as a barrier to 

transboundary movements of E-wastes, will be discussed.  

The Prior-Informed Consent  procedure (hereinafter “PIC”) is an important legal safeguard in the 

Basel Convention by establishing procedures for states, persons and national competent authority 

involved in order to attain the objectives of the Basel Convention, which includes the obligation to 

ensure an environmentally sound management (ESM). The PIC consists of various procedures to be 

adhered to by the member states, depending on the national definition or the recognition of hazardous 

waste121. The different recognition of hazardous waste in each state will result in a disparity of 

procedures pursuant to the PIC. This mechanism reflects the importance of a national notion of waste 

and hazardous waste as discussed previously. This section will discuss the obligations of states 

involved in the PIC with respect to trans-frontier movements of E-wastes. 

In case a state involved in transboundary movements of electrical or electronic equipment (herein 

after “E-waste”) legally defines or considers it to be “hazardous waste,” the state of export has a duty 

to propose a written notification acceptable to the state of import declaring details pursuant to Annex 

V A of the Basel Convention to the states concerned,122which refers to the states of import and transit 

(if any). The exporting state can also require the “generator”123 or “exporter”124 to send such 

notification to the states concerned through its competent authority. This step requires the exporter or 

the generator to present documents showing the details of the objects expected to be exported and 

details of their movement125. The critical issue which should be of concern is the faithful scientific 

                                                 
119 Article 10 
120 The General Agreement on Trade and Tariff, 1948, Article XX (b), (g). 
121 Article 6 para 5 of the Basel Convention 
122 Article 2 (13) 
123 Article 2 (18) 
124 Article 2 (15) 
125 Article 6 para 1 
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evidence on information provided by the “disposer” of waste126 at the destination, ensuring that the E-

waste will be handled in an environmentally sound manner pursuant to the national law of the 

importing state. The information provided by the disposer is notably based on “his” assessment. Thus, 

the efficiency of the controlling mechanism under these procedures seems to be dependent on the 

level of control conducted by the national competent authority in the state of export based on the 

export notification requirement and the documents provided by the disposer. It is impossible for the 

exporting state to receive more information than that provided by disposer if the state of export does 

not cooperate with the importing state. In the latter case, potential fraud should be of concern. It is 

also difficult for the exporting state to thoroughly inspect the disposal facility and the management of 

the disposer. In addition, since the concept of “ESM,” which each state might recognize differently, 

appears to be a vague notion in the Basel Convention, it seems to be a loophole in the Basel 

Convention which leaves the autonomy to the competent authority in the state of export to determine 

ESM in the state of import. Even though the Basel Convention requires the generator or the importer 

to provide the written consent from the importing state and present the contract between the exporter 

and the disposer specifying ESM of E-wastes127, there is no standard form for the export notification 

requirement. The problems related to ESM may be whether such ESM meets the standard of the 

exporting state and how it can be ensured that the E-waste will be disposed in an environmentally 

sound manner. It is thus possible that some exporting states may require vague criteria for such 

notification to benefit its export. Therefore, the effectiveness of the PIC in this step is not as 

substantial as it should be128.  

However, the state of import (and transit state, if any) is the key party in determining whether to allow 

the transboundary movements of E-wastes or not129. If the importing state has strict requirements on 

the importation of E-wastes and has a potential competent authority to inspect the movement, the 

transboundary movements of E-wastes will be controlled efficiently. Langlet's analysis indicated that 

the PIC procedure has gradually increased the quality of decision-making 130. Critically, since 

developing states are always the final destination of E-waste movements, they are probably lacking 

potential control on such movement under this mechanism. The problems are how to ensure ESM in 

the importing state since the notion of ESM is vague, as will be discussed in the next section. Krueger 

stated that “clearly, the successful application of the PIC system depends on a sophisticated national 

infrastructure”131. Notably, the procedure to provide written notification has been applied only when 

the states of import and transit (if any) legally define or recognize E-wastes as “hazardous wastes” 

                                                 
126 Annex V A (20) of the Basel Convention 
127 Article 6 para 3 
128 Krueger J., “Prior Informed Consent and the Basel Convention: The Hazards of What isn’t Known”, 7, The Journal of 
Environment Development (1998), 117, at 121.   
129 Article 6 para 2 
130 Langlet, D., Prior Informed Consent and Hazardous Trade - Regulating Trade in Hazardous Goods at the intersection of 
sovereignty, free trade and environmental protection ( US-AB Universitetsservice, Stockholm, Sweden, 2007), at 292. 
131 Supra. note 128.  
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under their national law132. Regarding the right of the transit state, the Basel Convention leaves a gap 

for the transit state to allow for tacit consent133. Even so, in the case that the transit state is not a 

member of the Basel Convention, it still has the same right as importing states134. These drawbacks in 

the PIC procedure reflect the need for cooperation between states involved, since it was estimated that 

insufficient technical capacity and know-how in developing countries might affect the success of the 

implementation of the Basel Convention135.  

In the case of a violation of the PIC procedure, the Basel Convention has the provision which 

regards some transboundary movements of hazardous wastes as illegal trafficing and 

recognize it as a crime136. Article 9 of the Basel Convention specifies the cases which shall be 

considered as “illegal traffic” by referring to the infringement of the duty to notify and give consent 

according to the PIC. Moreover, the PIC also provides a duty to the state of export to reimport E-

wastes in case that the transboundary movement cannot be accomplished by referring to “the terms of 

contract”137. The latter quotation seems to be intentionally open to interpretation138. It is, however, 

unclear if the reimporting duties for state of export within the provisions of the Basel Convension 

refers and/or includes cases where a failure of transboundary movements of E-wastes exist as a 

consequence of competent authorities in the state of import giving consent on the basis of false 

assumption. However, since it is the obligation of the state of export not to transfer E-wastes to states 

of import or transit,139 in the case of the duty to reimport, the failure of transboundary movements of 

E-wastes referred in this provision should also be applied to every case except those under Article 9 of 

the Basel Convention140.       

Even though the Basel Convention has been supplemented with the Guide to Control System141 and 

the Manual for Implementation,142 which explain details of the Basel Convention including the PIC 

procedure, they do not precisely clarify the PIC procedure with respect to these issues.  

In conclusion, the PIC procedure is an important legal safeguard under the Basel Convention, but it 

has several loopholes for attaining the aims of the Basel Convention, including the reduction of 

transboundary movements of hazardous wastes. Krueger concluded that the PIC procedure could be a 

good mechanism for “monitoring” transboundary movements of hazardous wastes; however, it cannot 

                                                 
132 Article 6 para 5 
133 Article 6 para 4 
134 Article 7 
135 Supra. note 128, at 122. 
136 Article 9, Article 4 para 3 
137 Article 8 
138 Kummer K., The International Regulation of Transboundary Traffic in Hazardous Wastes: The 1989 Basel Convention,    
     41, International and Comparative Law Quarterly (1992), at 553-554. 
139 Article 4, para. 10. 
140 Supra. note 138, at 554.  
141 Guide to the Control System (Instruction Manual), February 1998, at UNEP, http://www.basel,int (visited 20 June 2013)   
142 Manual for Implementation, at UNEP, http://www.basel.int (visited 20 June 2013) 
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function as intended because of inadequate administration, financial resources, and technological 

capabilities in many developing countries143.   

Environmentally Sound Management (ESM): a significant principle  

Environmentally Sound Management (hereinafter “ESM”) is the principle which is referred to in the 

preamble of the Basel Convention. It should be recognized as a significant legal safeguard in the 

Basel Convention, since it has been referred to in several provisions in general obligation144 and in the 

Prior Informed Consent procedure in the Basel Convention as mentioned previously. The Basel 

Convention utilizes an “environmentally sound management” as a key mechanism to achieve its 

objectives. The Basel Convention simply lays down legal obligations for the states involved to handle 

with and ensure that hazardous wastes will be disposed by ESM while it recognizes the importance of 

ESM by emphasizing it in the preamble145. Grosz146 claimed that ESM is a precondition for legal 

transboundary movements of hazardous wastes147. The obligations with respect to ESM will also be 

discussed in this section. There have been several developments148 reflecting the recognition of ESM, 

even ESM on E-waste. It has to be noted that the word “dispose” in this chapter refers to “disposal 

operation” according to the Basel Convention which has been discussed in previous section.  

According to the Basel Convention, the notion of an Environmentally Sound Management is defined 

in general terms149. The Basel Convention does clarify the way to determine the level of hazardous 

waste management by referring to “all practicable steps”150 coupled with providing the notion of 

“management,”151 which refers to the several steps from the collection of hazardous waste to its  

transportation to the final destination for disposal. It will be a problem when the state of export or 

transit has to ensure that the hazardous waste which will be sent to the state of import will partake in 

“all” the possible steps of waste management in an environmentally sound manner. It is difficult for a 

state of export or transit to test or qualify that the state of import does all steps it can do. In particular, 

when a state of import is a developing country that has low financial support and technical capacity 

and also needs economic benefits from the transboundary movements of hazardous wastes, it might 

certify that it fully utilizes its technical capacity, facility and labour for producing ESM. The only 

thing a state of export or transit can do according to this provision is just to determine documentations 

provided by the state of import. Furthermore, taking “all practicable steps” in developing countries 

                                                 
143 Supra. note 128, at 123. 
144 Article 4, paragraph 2(b), (c), (d), (e), (g), (h), para. 8, 9, 10. 
145 Preamble para 14 
146 Supra. note 77, at 143. 
147 Ibid. 
148 Several declarations and guidance on ESM have been adopted by the Conference of the Parties (COP). UNEP Guidance 
Manual, UNEP Declarations, and UNEP Technical Guidelines, at UNEP, www.basel.int (visited 20 June 2013)      
149 Supra. note 138, at 540.  
150 Article 2 para 8 
151 Article 2 para 2 
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might also be significantly different from doing so in developed countries, due to different capacities 

in various aspects152. The loophole of the Basel Convention, which is an important drawback in this 

issue, is that it does not have a chapeau provision for testing ESM in order to make a concrete 

minimum standard for ESM153. This will affect the management of the disposal of specific E-waste. 

Even though this loophole might have been intended to be left out in the Basel Convention due to the 

principle of “common but differentiate responsibility,” the definitions provided in the Basel 

Convention are too broad for motivating member states to efficiently achieve the legal obligation to 

provide and/or ensure ESM in importing state. Although  co-operation in improving and achieving 

ESM between member states has also been provided in the Basel Convention154, it seems to be only 

an instrument based on the voluntary activity of member states to meet the obligation.  In the past, 

there have been several documents155 declared from UNEP, which generally recognize the importance 

of ESM coupled with the recognition of technology transfer. Even though the Nairobi Declaration,156 

which directly regard ESM of E-wastes stipulates that the Basel Convention is the “main global 

instrument” for guiding ESM which needed to be “fully respected,” it only refers to end-of-life 

equipment while it does not clarify the scope of “end-of-life equipment”. This means that the Basel 

Convention seems to not cover UEEEs which should be recognized as waste as well. However, this 

declaration does not provide any legal instruments for testing ESM. 

Apart from the declarations and ministerial statements, there have been several technical guidelines 

and guidance for environmentally sound management of different types of hazardous waste157. There 

has been only the “Guidance document on the Environmentally Sound Management of used and end-

of-life mobile phones” which are related to E-wastes. This guidance pays attention not only to end-of-

life mobile phones, but also to used mobile phones. Furthermore, the guidance provides criteria158 to 

evaluate ESM of used and end-of-life mobile phones. This seems to be the minimum standard for 

member states to take “all practicable steps” according to the Basel Convention. Moreover, it 

encourages member states to use an environmental management system such as ISO 14000159 to 

                                                 
152 Developed countries have more potentiality in technical and financial capacities than developing countries.     
153 Even though the “Model National Legislation on the Management of Hazardous Wastes and Other Wastes as well as on 
the Control of Transboundary Movements of Hazardous Wastes and Other Wastes and Their Disposal” does recognize the 
control of management of hazardous waste, it refers to “all practicable steps” as “necessary steps” without clarification on 
such words. However, this document is just a guidance which has no legal binding for member states.     
154 Article 10 
155 The Basel Convention on Environmentally Sound Management, December 1999. 
Ministerial Statement on partnerships for meeting the global waste challenge, October 2004. 
The Bali Declaration on waste management for human health and livelihood, June 2008. 
156 Supra. note 48. 
157 Supra. note 148. 
158 The Guidance Document on the Environmentally Sound Management of Used and End-Of-Life Mobile Phones, at 36, 
paragraph 6.2.3. The criteria in this guidance is consistent with the criteria which provided in the “Guidance Document on 
the Technical Guidelines for the Environmentally Sound Management of Wastes Subject to the Basel Convention”, at 3. 
However, the latter document has no legal binding.    
159 ISO 14000 are series of environmental standards establishing an environmental management system which are now 
recognized by the World Trade Organization as “legitimate public standards and guidelines, and also create in international 
ceiling for ESM. Clapp J., “The Privatization of Global Environmental Governance: ISO 14000 and the Developing World”, 
4, “Global Governance” (1998) 295, at 295. 
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determine the potentiality of their facilities. Although this guidance provides several criteria on 

assessing ESM, it is merely a guide that has no legally effect. However, at least, this document 

presents the further development of the Basel Convention on ESM of E-wastes. 

Regarding the scope of “management” with respect to E-wastes according to the Basel Convention, 

the Basel Convention refers to “management”160 as four activities: collection, transport, disposal, and 

the after-care of the disposal of hazardous wastes. Only the Guidance Document on ESM161 gives 

guidance on how to “manage” used and end-of-life mobile phones. This document presents a 

significant progress of the Basel Convention on ESM by extending the scope of the Basel Convention 

to used equipment and the design of mobile phones.162It encourages member states to consider and 

control refurbishment, recycling, and recovery processes of mobile phones.163  

In conclusion, there are several loopholes in the Basel Convention with respect to E-waste 

management referred to in the Prior Informed Consent procedure. Thus, an example of a problem with 

E-wastes is that inefficient recycling, or the growing of obsolete and discarded UEEEs which have 

been resulted in an increase in transboundary movements of E-wastes, might still occur as long as 

there is no legal instrument related to the Basel Convention either concerning UEEEs, which are not 

mobile phones, or even mobile phones. It lacks several functions as discussed in the previous chapter. 

Moreover, the effectiveness of legal safeguards given by the Basel Convention relies upon national 

legislation as it has been emphasized in the Guidance Document for environmentally sound 

management,164 which stipulates that if national legislation is weak, it is “extremely” difficult to see 

effectiveness of technical control over ESM. This is an important loophole for the Basel Convention 

in encouraging member states to take all practical steps to ensure that E-wastes will be managed in an 

environmentally sound manner, which will result in the protection of human health and the 

environment from E-waste disposal. However, the Basel Convention provision on international 

cooperation165 reveals that merely a national law seems not to be enough for efficient control of the 

transboundary movements of E-wastes. It has also been proven that the cooperation between member 

states in some regions has been working on E-waste management. For example, the Basel Convention 

Regional Centre for South-East Asia has produced (1) the Guidance Document on inventory and 

environmentally sound recycling/reuse/ repair/refurbishment/disposal, (2) Technical assistance for 

pilot e-waste  assessment in 4 countries and repair/refurbishment/recycling schemes in 3 countries in 

                                                 
160 Article 2 paragraph 2 
161 Supra. note 158. 
162 Several mobile phones’ manufacturers have been signed with the MPPI for designing products by recognizing the 
detrimental effects of used and end-of-life mobiles on environment. Ibid. at 15.  
163 Supra. note 158. But such encouragements are still working as projects in the working groups in MPPI.  
164 The Technical Guidelines for the Environmentally Sound Management of Wastes Subject to the Basel Convention, at 2. 
165 Article 10 of the Basel Convention 
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the region, and (3) the Database on sound technologies or processes for refurbishment, recycling and 

final disposal of E-wastes166.    

These drawbacks in the PIC procedure reflect the need for cooperation between states involved since 

it was estimated that insufficient technical capacity and know-how in developing countries might 

affect the success of the implementation of the Basel Convention. 

3.2 The OECD’s Decision 

Apart from the Basel Convention, the OECD’s Decision are the examples of the important agreement 

on the control of transboundary movement of hazardous waste between several developed and 

developing countries167. The OECD’s Decision emphasize the provisions in the Basel Convention and 

also provide related practical information for member states in detail. Even though there are some 

recommendations provided by the OECD, this thesis will present merely the notion of “waste” 

pursuant to the OECD’s Decision C(2001)/107/FINAL.  The latest Decision on transboundary 

movements of hazardous waste is legally binding for member states,168 This safeguard is the most 

important instrument that acts as an overarching notion in the law on transboundary movements of 

hazardous wastes. At least, this can show the views of developed countries regarding the notion of 

waste.  

At first, the OECD’s Decision169 defined “waste” to be “materials other than radioactive materials 

intended for DISPOSAL” by referring to the table attached with the Decision. It is obvious that this 

definition is imprecise. Later on, the new OECD’s Decision170 was released. It has given a more 

precise definition of “waste” together with definitions of “disposal” and “recovery” and has also 

provided a definition of “hazardous waste”. Both definitions of “waste” and “hazardous waste” are 

similar to the notion of such words in the Basel Convention171. However, the scope of this Decision is 

limited to waste destined for “recovery”. This means that “waste” destined for disposal operation will 

be subjected to the previous decision172 which vaguely defines this notion. The OECD’s Decision 

recognizes the importance of controlling transboundary movements of hazardous waste. It should also 

be noted that the decision refers to “recovery operations” by encompassing “all such operations” 

provided in Appendix 5B; however, it still leaves a gap for interpretation similar to the Basel 

                                                 
166 These documents are mentioned in the website of the Basel Convention Regional Centre for South-East Asia, but are not 
available for downloading. So it is impossible to discuss details in these papers. http://www.bcrc-sea.org (visited 18 June 
2013)   
167 The Convention on the Organization for Economic Co-operation and Development.  
168 Convention on the Organisation for Economic Co-operation and Development, 1960, Article 5. 
169 Decision of the Council on Transfrontier Movements of Hazardous Wastes (C(88)90/FINAL amended by 
C(94)/152/FINAL) 
170 Decision of the Council concerning the Control of Transboundary Movements of Wastes Destined for Recovery 
Operations (C(2001)/107/FINAL) 
171 Ibid. Chapter 2 para A(1). 
172 Supra. note 169. 
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Convention by the wording “and which otherwise would have been destined for operations included 

in Appendix 5.A.”. Grosz173 stipulates that “this choice of words has been interpreted as implying that 

the enumerations are not conclusive but provides helpful guidelines for the delineation of the different 

waste management operations.”   

Therefore, since the OECD’s Decision does not seems to clarify the notion of “waste” more than the 

Basel Convention does, the problems with E-waste with regards to this notion should be similar to 

such problems discussed in the previous section on the Basel Convention. 

 

4. The Notion of “waste,” The Restraint on Trade of E-wastes, and The 

Concept of “Free Trade” under GATT 

As discussed in the previous Chapter, the Basel Convention does not provide a precise notion of 

“waste” but rather refers to “hazardous waste” listed in Annexes I and III174, the definition under 

member states’ national regulation175, and “other waste” which is referred to Annex II. Lat176 refers to 

the preamble of the Basel Convention to demonstrate that waste is treated as “bads” that poses a threat 

to human and environmental health; thus, they should not be traded. Grosz177 also insisted that the 

Basel Convention does not exclude waste from being a valuable resource. Assumingly “E-waste” can 

be considered to be “waste” pursuant to the Basel Convention; however, Article 4178 allows the 

importation of raw materials for recycling or recovery, which seems to be an exception for the 

transboundary shipment of hazardous waste179. It does not cover “E-waste,” which is the secondary 

source for recycling and recovery extracted from the operation of waste disposal180. Since the main 

objective of Basel is to protect human health and the environment, the definition of “waste” should 

cover E-wastes for either disposal or recovery, regardless of the economic value as they can give rise 

harmful effects to human health and environment181.  

 

                                                 
173 Supra. note 77, at 27.    
174 Supra. note1. Art.1(1)(a). 
175 Supra. note 1. Art.1(1)(b), art.1(2). 
176 Lat, Tanya Karina A., “Testing limits of GATT Art.XX(b): Toxic Waste Trade, Japan’s economic Partnership 
Agreements, and the WTO”, 21, Georgetown International Environmental Law Review (2009), at 56. 
177 Supra. note 77, at 50. 
178 Article 4 para 9(b) 
179 Supra. note 77. Grosz explained that article 4(9(b) should be interpreted incorporate with art.1 of the Basel Convention 
which excludes the discharges from ships. 
180 Supra.note1. Article 4(9)(b)  should be interpreted that the raw materials are the primary sources of recycling or recovery, 
while art.2(1) and(4) referring to annex IV illustrate that the operation of waste disposal is separated into two-tiers. 
181 Commission of the European Communities v Kingdom of Belgium, C-2/90 
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Regarding the GATT,182 which is a multilateral agreement regulating international trade, based on the 

assumption that member states in the Basel Convention are also parties of the GATT, the GATT’s 

objectives are to enhance economic growth and reduce trade barriers183. The main principles of the 

GATT are the Most-Favoured-Nation principle184, the National Treatment principle185, and the 

General Elimination of Quantitative Restrictions186. The Most-Favoured-Nation principle is based on 

the non-discriminatory treatment to the “like product” between that of the import state and that of 

other states. The National Treatment principle is based on the equal treatment of imposing internal 

taxes and charges and regulating other restrictions and regulations between the domestic products and 

imported products. The GATT prohibits member states from restricting the import of any products 

from other contracting parties, other than duties, taxes, and other charges187. Nevertheless, there are 

also some exceptions for trade restriction188. Article XX of the GATT (a)-(j), especially (b) and (g), 

which concern environmental protection, are based on the non-discriminatory principle. It provides 

exceptions for national measures on restricting trade using the least trade-restrictive measures as far as 

they are necessary. 

 

The GATT has been applied to the import and export of “products” traded between parties under the 

principle of non-discrimination189. However, the GATT does not precisely define the meaning of 

“product”190. Regarding the consideration of “waste” as a “product,” there are some controversies191. 

The first argument is that according to the preamble, the GATT gives priority to fair and non-

discriminatory trade conditions over the object of the transaction; thus, “waste” can be regarded as 

“product” regardless of the object’s value192. As opposed to the first argument, some authors argued 

that the separate mentioning of products and wastes is sufficient for proving that wastes are not 

covered by the GATT193. Furthermore, even “waste”, which has no value but can be valuable after 

recovery, should be regarded as “product”194. Taking into account the objective of the GATT, which 

                                                 
182 Supra. note 120.  Moreover, Agreement Establishing the World Trade Organization (Marrakesh Agreement) reiterates in 
the preamble that the trade should be conducted in conjunction with sustainable development. 
183 Supra. note 120, preamble. 
184 Supra. note 120, Art. I 
185 Supra. note 120, Art. III 
186 Supra. note 120, Art. XI 
187 Idem.  
188 Supra. note 120, Art.XX  
189 Supra. note 120, Art.I, III, XX 
Canada-Certain Measures Affecting the Automotive Industry, Report of the Appellate Body 2000 (WT/DS139/AB/R, 
WT/DS142/AB/R), at 29. 
EC-Banana III, Report of the Appellate Body 1997 (WT/DS27/AB/R), at 18, 87-88. 
Japan-Taxes on Alcoholic Beverages 1996 (WT/DS8/AB/R, WT/DS10/AB/R, WT/DS11/AB/R), at 14. 
United States-Import Prohibition of Certain Shrimp and Shrimp Products 1998 (WT/DS58/AB/R), at 40. 
190 Krueger, J., “What’s to become of trade in hazardous wastes”, 41, issue 9, “Environment” (1999), 11, at 15.  
191 Bree, A., “FREE TRADE IN WASTE?”(2000), 10, Touro International Review 241, at 249-251. 
192 The ECJ in case 7/68 Commission V. Italian Republic (1968) also reiterated that all kinds of wastes are considered as 
“goods” under the EEC Treaty. In 1992, the ECJ in case C-2/90 reiterated that all waste has to be treated as “goods”. 
193 Supra. note 6, at 41. 
194 Supra.note 191, at 252. 
Kummer also gives the three criteria for determining which wastes are recyclable: suitability for re-use, having positive 
market value and the market has to be available. Supra. note 6, at 42. 
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is to reduce restraint on trade based on the non-discriminatory principle, E-waste, which can be 

considered to be “waste” pursuant to the Basel Convention, therefore should be considered as 

“product” whether it is valuable or will be destined for recovery if such E-waste is the object of the 

transaction.  

 

Comparing with the GATT’s objective and principles, the restriction on transboundary movements of 

wastes according to the provisions in the Basel seem to contradict the principles in the GATT based 

on the assumption that “E-waste” is considered as “product”. Firstly, states of import might not permit 

the import of waste if they believe that the states of export have technical potentiality and sufficient 

facility for the disposal of E-waste in an environmentally effective manner195. This measure given by 

states of import might discriminate the import of product amongst states of export; thus, they might 

violate the Most-Favoured-Nation principle196 which emphasizes the non-discriminatory treatment197. 

Secondly, the condition, concerning the self-sufficiency principle that the state of import might not 

give permission to the import of hazardous waste if it reasonably believes that E-waste will not be 

managed in an environmentally sound manner198, is inconsistent with the principle of National 

Treatment because the state of import treats the imported E-waste, which is the “like product” less 

favorable than the domestic product199.  

 

As a result of unclear legal definitions of “waste” and “hazardous waste”  in the Basel Convention, 

some goods which actually can be recognized as E-wastes will be fall under the restriction of 

exporting or importing hazardous wastes according to the national laws of the state of import, export 

or transit  which are legally obliged with the Basel Convention. The restraint on trade of E-wastes 

probably is concerned as trade restriction according to the GATT. The E-waste trade restriction seems 

to conflict with the concept of “Free Trade” according to the GATT. It can be questioned to what 

extent the level of trade restriction for environmental protection under the Basel Convention would be 

approved according to the GATT. However, such conflicts might be mitigated by Article XX of the 

GATT, in particular Article XX (b) and (g). Such a provision provides exceptions for using trade 

restrictive measures in compliance with sustainable development. There are two major conditions 

under this article where exceptions apply:  it must be proven that the restrictive measures are 

                                                 
195 Article 4(9)(a) of the Basel Convention  
196 Supra. note 120, article I(1) 
197 Lat also states that the requirement that exporters first obtain the prior informed consent of the importing country may 
possibly be deemed a quantitative restriction and a non-tariff barrier to trade.  
Lat, Tanya Karina A., “Testing limits of GATT Art.XX(b): Toxic Waste Trade, Japan’s economic Partnership Agreements, 
and the WTO”, 21, Georgetown International Environmental Law Review (2009), at 373. 
Supra. note , at 374.Lat claimed that this situation is the conflict between trade interests against environmental interests 
which may lead to the emergence of new-generational agreements on hazardous waste trade; then, undermine the system 
established by the Basel Convention. 
198 Supra.note1, art.4(2)(g). 
199 Bree provides an example that article III(4) of GATT might be violate if import bans allow domestic waste to be recycled 
or disposed of, and excludes imported waste. Supra. note 191, at 257. 
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consistent with each sub-article; then, they have to be justified with the chapeau200, which is the non-

discrimination condition, so as to prevent hidden trade restrictions. The restrictive measures that under 

Article XX (b) have to be proven by the necessity test, reflecting the principle of proportionality201. 

The measures provided by the state, which is a non-party of the Basel Convention, must also be 

regarded as “necessary” according to Article XX (b)202. The measures justified pursuant to Article 

XX(g) have to have primary aim at203 the conservation of exhaustible natural resources. Besides, the 

notion of “exhaustible natural resources” has been widely interpreted by the GATT Panel and WTO 

Panel in several cases204 as including living, non-living, renewable and also non-renewable resources. 

Thus, these confirmations should imply that “E-waste” materials also involve “natural resources”205. 

However, regarding the reference to “production” and “consumption” in Article XX (g) of the 

GATT206, “E-wastes” considered to be resources for recovery might not be interpreted as “exhausted 

natural resources”. Hence, “E-wastes” for disposal, which may lead to resource recovery207, cannot be 

regarded as “exhaustible natural resources”. Furthermore, “E-wastes” for disposal, which may lead to 

recycling reclamation, direct re-use or alternative uses, should not be benefited by Article XX (g) of 

the GATT, because both re-use and recycling operations deal with the shortage of natural resources 

rather than “conservation,” which is a condition of this article208.   

 

Nonetheless, if “UEEEs”, adhering with HS system209, are not explicitly classified as “goods” that can 

be considered as “waste” for recycling or disposal, it is thus a way for the exporting state to 

circumvent the provisions under the Basel Convention by exporting the E-wastes210 which should be 

disposed rather than recycled or recovered, despite it maybe having higher potentiality in waste 

disposal than the importing state will accept. Thus, if the importing state desires to promote 

environmental measures, it has to prove that such measures are justified by Article XX (b) or (g) of 

the GATT. Also, since “goods” declared by the exporting state may include E-wastes which can be 

regarded as hazardous wastes for disposal, its national measures have to be regulated by taking into 

                                                 
200 Supra. note 120, Article XX  
Birnie, Boyle, Redgwell, International Law & the Environment (Oxford University Press, Oxford, 2009), at 774. 
201 The WTO Appellate Body weighed and balanced between the objectives with respect to environmental protection and the 
restraint on trade to prove that it is “necessary” according to article XX (b) of GATT. Brazil-Measures Affecting Imports of 
Retreaded Tyres, Report of the Appellate Body, (WT/DS332/AB/R) 
202 Supra. note 191, at 265. 
203 Us-Standards for Reformulated and Conventional Gasoline, Report of the Appellate Body 1996 (WT/DS2/AB/R), at 16.   
204 Fish stocks, endangered turtles, and clean air are regarded as “exhaustible natural resources” Supra.note12, at 438 
205 Ex. Discarded computer in which the main board consist of gold. Supra. note 78. Umair S., Björklund A., Petersen E.E.  
206 Grosz said that the reference seems to imply that the clause was drafted with a particular view to unprocessed, raw 
materials that have undergone a minimal amount of processing. Supra. note 77. 
207 Supra.note1, art.2, and annex IV B. 
208 Supra.note12, at 439 
209 International Convention on the Harmonized Commodity Description and Coding System, 14 June 1983. United Nations 
Treaty Series (UNTS), http://www.wcoomd.org (visited 25 June 2013) 
210 For example, computers in class 84 in Annex I of the International Convention on the Harmonized Commodity 
Description and Coding System. 
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account provisions in both the GATT and the Basel Convention. Such measures ought to be non-tariff 

measures, which are the least trade-restrictive measures211.  

 

Although the restrictive measures on trade in E-wastes are consistent with the Basel Convention, such 

measures might conflict with the GATT212. The provisions with regard to the transboundary 

movements of hazardous wastes in the Basel Convention, which may lead to trade restriction on E-

wastes and the GATT are obviously different213. Article XX of the GATT envisages that the GATT 

strongly concerns other treaties no less than its provisions. Apart from Article XX of the GATT, the 

Marrakesh Agreement stipulates the concerns of sustainable development and environmental 

protection while recognizing the trade expansion in goods214. This proves that GATT respects other 

international agreements related to environmental protection, but there is no evidence proving that 

GATT prevails over other agreements. Therefore, national laws of states which are legally obliged 

with the Basel Convention and the GATT have to be strongly concerned 

 together with the Basel Convention and the GATT in order to avoid dispute with respect to the 

inconsistency of the provisions.    

 

 

 

 

 

 

 

 
                                                 
211 Supra. note 120, art. XX(b),(g) 
212 Vienna Convention on the Law of Treaties, 23 May 1969, art.30. 
Caldwell claimed that “the subject matter” of the International Environmental Agreements including hazardous waste is not 
necessary the same as that of GATT; however, he also mentioned that the conflicts between two treaties concerning trade 
measures, may be considered that they share overlapping subject matter.  
Caldwell D. J., “International Environmental Agreements and The GATT: An analysis of the Potential Conflict and the Role 
of a GATT “Waiver” Resolution”, 18, Maryland journal of international law and trade (1994) 18, at 187-188. 
213 Sinclair explained that that the expression “relating to the same subject matter” must be construed strictly. It will not 
cover cases where a general treaty impinges indirectly on the content of a particular provision of an earlier treaty. Sinclair Sir 
Ian M., The Vienna Convention on the Law of Treaties (Manchester University Press, Manchester, 1984), at 98. 
214 Idem. note 120. 
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5. Conclusion 

Since the problems with E-wastes can pose considerable risks to human health and the environment, 

the transboundary movements of E-wastes should be intensely acknowledged. The Basel Convention, 

with its legal safeguards in particular the legal definition of “waste” and “hazardous wastes”, and the 

PIC procedure, can be applied to the transboundary movements of E-wastes in some way. However, 

several legal safeguards which have been discussed in this thesis have some loopholes for 

interpretation by national regulations and competent authorities in the states involved in the 

transboundary movements of E-wastes. Hence, national regulations in such states involved should be 

more stringent than those of the Basel Convention. Since the Basel Convention is merely an umbrella 

legal framework for member states, it is not possible for the international legal regime itself to 

efficiently confront E-waste problems that require national instruments to deal with. There have been 

several attempts to establish instruments for member states such as guidance and technical guidelines 

provided by the Basel Convention for coping with those situations, although such instruments have no 

legal effect. At least, the Basel Convention has been continually developed for dealing with problems 

with the transboundary movements of hazardous wastes including E-wastes.     
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