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Introduction 
 

 

Among the three flexible mechanisms provided by the Kyoto Protocol1 in 1997, the Clean Development 

Mechanism (hereinafter also referred to as the CDM) is the only one available to developing states.  

By allowing industrialized countries, or their private enterprises, to establish, in developing states, 

activities that lead to Certified Emission Reductions, the CDM intends to fulfil the dual purpose of 

assisting both developing countries, in achieving sustainable development, as well as industrialized 

countries, in complying in a cost effective manner with their quantified GHGs reduction commitments.  

From a developing country perspective, the CDM aims to attract capital for clean projects, to encourage 

active participation from private and public sectors, to provide technology transfer, poverty alleviation 

through employment, energy efficiency and conservation. Nevertheless, despite the intentions, problems 

of sustainability, social equity and climate justice arose from its implementation and several communities, 

who were supposed to be the first beneficiaries of the mechanism, are currently imploring for an urgent 

legislative intervention.  

If different kinds of renewable energy activities can be supported through the CDM, biofuel investments 

undoubtedly represent the most controversial subcategory. The growing debate about land use and the 

rapid increase of food prices in the project areas led to a global consciousness of the imbalances in the 

food-energy issue. In September 2012, the EU Climate Commissioner Connie Hedegaard and the EU 

Energy Commissioner Guenther Oettinger jointly declared their intention to impose a new cap of 5% on 

the crop-based biofuel allowed in the renewable energy used for transportation. The proposal aims to 

reform the Renewable Energy Directive (RED),2 whose Art. 17 set out the existing EU sustainability 

criteria, and to shift biofuel production from food crops to second and third generation biofuels. Although 

several EU Environment Ministers are currently expressing concerns, the change seems desirable and it 

will have an inevitable impact on CDM related projects.  

Outside the European context, in some of the world's least developed countries (the LDCs), biofuel 

production investments have already been the subject of controversy because of food security crises, 

human rights violations and associated violence problems. In Honduras, for instance, more than fifty 

people have been killed in the violent conflicts between agrarian organizations and land owners, which 

                                                           
1 Kyoto Protocol to the United Nations Framework Convention on Climate Change, 10 December 1997, U.N. Doc 
FCCC/CP/1997/7/Add.1, 37 I.L.M. 22 (1998). 
2 Directive 2009/28/EC of the European Parliament and of the Council of 23 April 2009 on the promotion of the use of energy 
from renewable sources and amending and subsequently repealing Directives 2001/77/EC and 2003/30/EC, O.J. L140/16, 
Renewable Energy Directive (2009). 
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accompanied the project activity Aguan biogas recovery from Palm Oil Mill Effluent (POME) ponds and 

biogas / biomass utilisation – Exportadora del Atlantico, Aguan/Honduras.3  

Surprisingly, under the CDM there are no global “do no harm” standards or international safeguard 

policies but rather sustainable development criteria determined and implemented by the host countries at a 

national level. Although Paragraph 8 of the Cancun Agreements (Decision 1/CP.16)4 states that “Parties 

should in all climate change related actions fully respect human rights”, the CDM Executive Board (also 

CDM EB or EB) argued that it has no mandate to address or investigate human rights abuses and that any 

matters related to the sustainable development of the projects lie with the government of the host country. 

In too many cases the aforementioned institutional limits unbearably prevented the CDM from being 

economically successful and, more importantly, socially and environmentally responsible.  

This thesis critically reviews the CDM performances in the biofuel sector and argues that incorporating 

mechanisms to promote transparency, accountability, human rights and participatory rights is essential for 

the sound operation of the CDM regulatory regime as well as for its direct positive effect on the 

international carbon market.   

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
                                                           
3 ElHeraldo.hn, Alrededor de 50 Muertos Reportan en el Bajo Aguán,  27 March 2012.   
4 FCCC COP 16 Decision 1, The Cancun Agreements: Outcome of the work of the Ad Hoc Working Group on Long-term 
Cooperative Action under the Convention, U.N. Doc. FCCC/CP/2010/7/Add.1 at p. 10.  
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Methodology 
 

 

This research aims to provide a legal assessment of biofuel investments under the Clean Development 

Mechanism. The final purpose is to evaluate whether the current reform proposals are effectively able to 

save the CDM, offering appropriate solutions to the serious criticisms that, together with the recent 

economic crisis, are dangerously undermining the future efficiency of the mechanism. 

The complex topic concerns the debated joint utilization of two elements, i.e. biofuel activities and CDM 

projects, which, separately considered, have already been strongly criticized for their shortcomings. 

Before assessing CDM opportunities and risks in the biofuel sector, specific discussions, with focus on 

each of the two issues, will be preliminary provided. Moreover, in line with the inductive reasoning 

method, conclusions will be drawn on the basis of results that have already been achieved in both the 

CDM and biofuel investments. 

A trans-disciplinary approach, relating International Environmental Law to Economic, Political and 

Social Studies characterizes the thesis, especially where issues of human rights and social equity are 

addressed. 

The legislation herein examined and evaluated chiefly consists of International Energy and Climate 

Change Law, in primis the Kyoto Protocol and post-Kyoto agreements, and EU Renewable Energy and 

Biofuel Law. The peculiarity of the topic, as well as the recent appearance of the related phenomena, 

made the initial phase of research of secondary legal sources particularly interesting, but difficult.    

The first chapter will introduce the CDM, providing a general description of the procedural requirements 

and an initial analysis of the possible malfunctioning of its apparatus. General concerns about sustainable 

development, social equity and climate justice will be addressed here.  

The second part will focus on the impact of the CDM over domestic actions under the EU legislation, 

after Directive 2004/101/EC5 linked the CDM to the European Emission Allowance Trading Scheme (EU 

ETS).  

The third chapter will offer an introduction to the RED biofuel sustainability criteria and a comparison 

between the EU biofuel certification scheme and the general CDM procedures. Legitimacy issues, related 

                                                           
5 Directive 2004/101/EC of the European Parliament and of the Council of 27 October 2004 amending Directive 2003/87/EC 
establishing a scheme for greenhouse gas emission allowance trading within the Community, in respect of the Kyoto Protocol's 
project mechanisms. 
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to the use of certifications and the use of land, will be evaluated here. Factual conclusions about the future 

of biofuel import and consumption in Europe will be also provided.  

The fourth part will assess the most relevant shortcomings derived from the implementation of the CDM 

in the world’s least developed countries. In order to disclose risks concealed within the use of the Kyoto 

project-based mechanism, as well as to combine theoretical studies with concrete needs of reform, a real 

investment will be analyzed, i.e. Project 3197 Aguan biogas recovery from Palm Oil Mill Effluent 

(POME) - Honduras. The insertion of a practical case is intended to draw attention to social and human 

rights concerns. The reason for the specific choice is that Project 3197, in its dramatic nature, touched on 

several relevant CDM criticisms that will be further analyzed.  

Finally, following the review of the mechanism’s procedures and performances, the fifth chapter will 

critically evaluate foreseeable prospects in light of the most appreciated reform proposals. After a 

comparative analysis of shortcomings and remedies, this thesis will conclude that the CDM survival is 

indissolubly linked to the urgent adoption of concrete legislative measures, aimed at incorporating human 

rights in the climate change regime and promoting participatory rights in the Clean Development 

Mechanism.  
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CHAPTER 1 

 

The Clean Development Mechanism  
 

 

1.1 The Kyoto Protocol and the Marrakech Accords   

 

During the past decades, climate change consciousness has progressively grown and global warming is 

now considered to be unequivocal and impelling.  

The international community’s most relevant reactions are embodied in the 1992 UNFCCC6 and in the 

1997 Kyoto Protocol. Although the former had already established criteria and priorities for the current 

intergovernmental structure and it had divided its signatories into industrialized and developing countries 

in light of the CBDR principle, 7 it is only through the Kyoto Protocol, Art. 3(1), that industrialized 

(“Annex 1”) parties agreed to accept specific quantified commitments for the limitation or reduction of 

their greenhouse gas (GHG) emissions. In order to facilitate compliance in a cost effective manner, 

parties were also provided with three flexible mechanisms, i.e. market-based measures in addition to their 

regional and national policies. Two of them, Joint Implementation (JI) and the CDM, enable different 

signatories to reduce their emissions cooperatively, but only the latter requires the cooperation to be made 

between an industrialized and a developing country.  

According to Art. 12(3)(b) of the Protocol, the CDM allows industrialized signatories to meet part of their 

Kyoto targets by using the Certified Emission Reductions (CERs) generated by registered investments in 

developing (“not included in Annex 1”) parties. The opportunity to achieve social, economic and 

environmental benefits motivates developing countries to host foreign project activities on their territory, 

guaranteeing functionality to the mechanism. 

The modalities and procedures governing the implementation of the CDM are specified in the Marrakesh 

Accords 8  adopted in November 2001. The resulting project cycle is complex and involves several 

institutions at different stages. It commences with the Designated National Authority (DNA) of the host 

party, which verifies, in autonomy, whether the project activity is able to assist the country in achieving 

sustainable development. Only in case of a positive evaluation, the DNA provides the project participants 

                                                           
6 United Nations Framework Convention on Climate Change, 9 May 1992, S. Treaty Doc No. 102-38, 1771 U.N.T.S. 107. 
7 Supra note 6, Art. 3 (1), Common But Differentiated Responsibilities Principle. 
8 FCCC COP 7 Decision 17, The Marrakech Accords: Modalities and Procedures for a Clean Development Mechanism as 
defined in Article 12 of the Kyoto Protocol, U.N. Doc. FCCC/CP/2001/13/Add.2, 21 January 2002, pp. 20-49. 
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with a “written approval of voluntary participation”.9 The confirmation of sustainability is followed by 

the preparation of the Project Design Document (PDD) 10  and its submission for approval to the 

Designated Operational Entity (DOE) and to the Executive Board. After the DOE, independent auditors 

accredited by the Executive Board, attest that the project meets the eligibility requirements (validation),11 

the Executive Board, general supervisor of the CDM, proceeds to the registration. The formal acceptance 

of a validated project as a CDM project activity is the prerequisite for the following phase of monitoring 

and implementation, during which the DOE verifies whether the expected GHG emission reductions have 

effectively been achieved (verification and certification).12 Subsequently, all the certified GHG emission 

reductions, generated by the approved project activity, are converted into an equivalent amount of CERs, 

which are finally issued and forwarded from the Executive Board to the parties involved and the project 

participants.13 

Within the cycle it is possible to identify participant eligibility requirements, without which  a CDM 

project activity cannot even be undertaken, and projects eligibility criteria, whose respect is necessary in 

order to achieve validation and registration. In more detail, the participation requirements prescribe the 

DOE to attest that both the involved countries have ratified the Kyoto Protocol, that the participation in 

the project is voluntary and that the government of the host country has designated its DNA. 14 

Furthermore, the project activity must also meet the eligibility criteria, standards and methodologies 

which have been developed, since the adoption of the Protocol, in regard to different economic sectors. In 

primis, all the project activities need to conform to the “additionality” criterion, which requires them to be 

expected to achieve reductions in emissions that are additional to those that would have occurred in the 

absence of the registered project activity or baseline scenario.15 

 

 

1.2 Sustainable Development, Climate Justice and Poverty Eradication  

 

The reality of the CDM has hitherto been different from its initial conception and critical aspects have 

arisen from the implementation of the mechanism in the context of poverty and underdevelopment. 

Although Art. 12 of the Kyoto Protocol did not establish any preference between its two purposes, the 

                                                           
9 Supra note 8, Annex, paragraphs 29 and 40 (a).  
10 Supra note 8, Annex, Appendix B, the PDD must contain, among the others, the technical description of the project, the 
indication of the project purpose and its estimated operational lifetime, an analysis of the foreseeable environmental impacts, the 
stakeholder comments, a monitory plan and the calculation criteria of GHG emissions reduction. 
11 Supra note 8, Annex, paragraph 35. 
12 Supra note 8, Annex, paragraph 61 and 27 (e). In detail, paragraph 27 (e) adds that a DOE shall “perform one of the following 
functions related to a given CDM project activity: validation or verification and certification. Upon request, the executive board 
may, however, allow a single designated operational entity to perform all these functions within a single CDM project activity”. 
13 Supra note 8, Annex, paragraph 66. 
14 Supra note 1, Art. 12 (5)(a); supra note 7, Annex, paragraphs 28-30. 
15 Supra note 1, Art. 12 (5)(c); supra note 7, Annex, paragraphs 37 (d), 43 and 44. 
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objective of GHG emission reductions took priority over, and currently prevails on, the aim of assisting 

developing countries in achieving sustainable development. The CDM procedures show lacunae and 

identify elements that plausibly constitute the reasons for the defective trend. 

Firstly, the approach used in assessing sustainability is dangerously subjective. Not only the Marrakech 

Accords omitted to provide the CDM with a legal definition of “sustainable development”16 or any global 

quality standards, but the sovereign prerogative to determine whether a specific project is sustainable also 

rests only with the host party, which autonomously ascertains, through the DNA, that the activity is 

congruent with its existing national development policies, evidently varying from country to country. 

From a climate justice perspective, the inappropriateness of the legislative choice also involves the 

relations between the world’s least developed countries and the industrializing nations like China, India 

and Brazil which, although developing, already have strong financial and governmental institutions in 

place. The least developed countries, while considering the opportunity of hosting foreign investments, 

will naturally focus more on the direct economic benefits than on the environmental impacts and, 

consequently, will be more likely to be enticed and tempted to sacrifice the environment in the name of 

development.   

Secondly, the additionality criterion, by allowing only the investments which reduce GHG emissions 

below the baseline scenario, supports industrializing nations with a high level of pollution over the least 

developed countries which, although indigent, are often too clean to be attractive.17 

Thirdly, the additionality test has not always been able to ensure neutrality since it is conducted by third 

parties, the DOEs, which are paid by the developer. Moreover, its efficiency and credibility have been 

widely criticized because it can constitute an insuperable financial burden for the implementation of 

small-scale projects, which have been proven to be the best activities to help alleviate poverty.18 

Finally, with specific regard to projects that result in large scale plantation of mono-cultural species and 

pose a threat to biodiversity and local ecological system, host countries underlined their unwillingness to 

accept externally determined sustainable development priorities imposed on them and called for the 

inclusion of land use concerns within the “environmental integrity” criterion.19 

These criticisms, and the related problems of social equity in developing areas, have contributed, together 

with the current economic crisis and the over-allocation of emission allowances under the EU ETS, to 

                                                           
16 In regard to the CDM, “sustainable development” is commonly definable as the capacity of industrialized parties to enable 
developing partners to achieve higher levels of economic development with reduced levels of GHG emissions and environmental 
damage. 
17 Prouty A.E., “The Clean Development Mechanism and its Implication for Climate Justice”, HeinOnline, 34 Colum. J. Envtl. L. 
513, 2009, p. 523. 
18 Blevin M., “The Clean Development Mechanism and the Poverty Issue”, HeinOnline, 41 Envtl. L. 777, 2011, pp. 790-791. 
19 Voigt C., ”Is the Clean Development Mechanism Sustainable? Some Critical Aspects”, HeinOnline, 8 Sustainable Dev. L. & 
Pol'y 15, 2007-2008, pp. 16-17.  

http://en.wikipedia.org/wiki/European_Union_Emissions_Trading_Scheme
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undermine the efficiency of the mechanism. Only in 2012, the CERs have lost more than 90% of their 

price 20  and, in September of the same year, The Economist highlighted the need for a “radical 

overhaul”.21 

Before exploring the high opportunities and risks related to CDM implementation, it is appropriate to 

provide a brief analysis of the impact of the CDM on the EU legislation. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
                                                           
20 72nd meeting of the CDM Executive Board, Bonn, 8 March 2013. 
21 The Economist.com, Complete Disaster in the Making, 15 September 2012. 
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CHAPTER 2 
 

CDM impact on the EU Climate and Clean Energy Law 
 

 

2.1 The EU ETS Directive 2003/87/EC and the Linking Directive 2004/101/EC   

 

Besides the two project-based mechanisms of the CDM and the JI lies the Emission Trading (ET), the 

third flexible mechanism provided by the Kyoto Protocol. Under Art. 17, signatories with commitments, 

Annex B parties, receive an Assigned Amount Units (AAUs) budget equal to their quantitative of 

reduction commitments and, in case of surplus, they are allowed to sell the exceeding quota to the other 

parties, which may be over their targets. 22  In order to increase and strengthen the mechanism’s 

effectiveness, each party is also encouraged to develop its own national or regional ET and to link it with 

the international one. In this regard, the European Union Emissions Trading Scheme (EU ETS) is the first 

and the main empirical example of a regional GHG emission trading system.  

The legislative process commenced through the adoption of the European Allowance Trading Directive 

2003/87/EC (EU ETS Directive),23 which, compatibly with the aforementioned Art. 17, established a 

scheme for GHG emission allowance trading within the Community and set up a domestic and mandatory 

“cap and trade” system. The EU ETS Directive shifted the focus of attention from parties to factories by 

providing the latter with a personal “cap”, or limit, on the total amount of their GHG emissions and the 

allocation of equivalent shares of pollution, the carbon credits (EAUs), that they can spend or place on a 

dedicated market. Each year, a smaller number of shares are assigned in order to bring a reduction in total 

emissions.  

In conformity with the EU Climate and Energy Package, the EU ETS aims to reduce 1990 carbon dioxide 

emissions by 20% by the year 2020 and it is now in its third phase, which runs from 2013 to 2020. Phase 

three is significantly different from phases one and two as well as based on rules which are far more 

harmonised than before. A single EU-wide cap on emissions now applies in place of the previous system 

of 27 national caps, and auctioning, instead of free allocation, is the default method for allocating 

allowances.24  

                                                           
22 Mele E., ”The Impact of CDM and JI Permits over Domestic Actions under the EU Legislation”, Economology Journal, Vol. 1 
Year 1 June 2011, 2011, p. 2.  
23 Directive 2003/87/EC of the European Parliament and of the Council of 13 October 2003 establishing a scheme for greenhouse 
gas emission allowance trading within the Community and amending Council Directive 96/61/EC. 
24 According to the EU Commission, ”EU ETS factsheet”, © European Union, 2013, more than 40% of allowances will be 
auctioned in 2013, and this share will rise progressively each year. 

http://ec.europa.eu/clima/policies/ets/pre2013/index_en.htm
http://ec.europa.eu/clima/policies/ets/cap/index_en.htm
http://ec.europa.eu/clima/policies/ets/cap/auctioning/index_en.htm
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Interrelations between the EU ETS and the CDM were immediately clear, especially considering that, by 

allowing companies to buy international credits, the former also acts as a major driver of investments in 

clean technologies and low-carbon solutions, particularly in developing countries.  

Consequently, since the entry into force of Directive 2003/87/EC, the EU has constantly tried to create a 

link between the project-based mechanisms, in primis the CDM, and the EU Emission Trading Scheme. 

The EU ETS Directive not only highlighted the importance of the two project mechanisms in achieving 

“the goals of both reducing global greenhouse gas emissions and increasing the cost-effectiveness of the 

Community scheme”, 25  but it also stressed the need to include the “use of credits from project 

mechanisms” 26  and the “impact of project mechanisms on host countries, particularly on their 

development objectives”27 into the group of issues to be considered, at a later stage, for the desirable 

review of the Directive. 

The foreseen amendments were implemented, one year later, through the adoption of Directive 

2004/101/EC (the Linking Directive),28 which allowed operators to use credits from the Kyoto project-

based mechanisms to directly offset their reduction obligations under the EU ETS.  

In light of Recital 3 of the Preamble, access to CERs “increase[s] the diversity of low compliance options 

[...] leading to a reduction of the overall costs of compliance with the Kyoto Protocol”. Under the same 

paragraph, the use of CERs must be subject to “safeguarding the [CDM]’s environmental integrity” and 

the stimulated demand for CDM credits should not harm the environment and assist “developing 

countries hosting CDM projects [...] in achieving their sustainable development goals”.29     

According to criterion 12 of Annex III, Member States are only required to define an installation specific 

limit in their National Allocation Plans (NAPs) and to declare the maximum amount of Kyoto units that 

may be used by operators covered by the scheme as a percentage of the allowances to each installation.30 

This percentage, however, must be consistent with the Member States “supplementarity obligations”, 

established by the Kyoto Protocol and integrated in the Marrakech Accords on the insistence of the 

European Union.  

The supplementarity principle requires all industrialized, Annex 1, parties to ensure that the use of the 

Kyoto project mechanisms is supplemental to their domestic action, which shall thus constitute a 

                                                           
25 Supra note 23, Paragraph 19 of the Preamble. 
26 Supra note 23, Art. 30 (2)(d).  
27 Supra note 23, Art. 30 (2)(l).   
28 Supra note 5. 
29 Vasa A. and Neuhoff K., ”The Role of CDM Post-2012, Carbon Pricing for Low-Carbon Investment Project”, Climate Policy 
Initiative, DIW Berlin, 2011, p. 5. 
30 de Sèpibus J., ”Linking the EU Emission Trading Scheme to JI, CDM and post-2012 International Offsets, a legal Analysis and 
Critique of the EU ETS and the Proposal for its Third Trading Period”, Nccr Trade Regulation, Working Paper 2008/18, 2008, 
pp. 6-8. 
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significant element of their efforts to meet the Kyoto commitments.31 Nevertheless, the exact amount of 

usable CERs has never been quantified and the concept of “significant element” is still undefined. The EU 

interpretation of the point is that, at most, half of the European emissions reduction commitments could 

be delivered through the CDM and the JI.  

  

 

2.2 Directive 2009/29/EC, LDCs and high-quality CERs 

 

Although European attempts for a global implementation of the supplementarity requirement did not 

obtain the consent of the international community, proposals to require domestic action to effectively 

represent at least 50% of each party's mitigation efforts found legal recognition within the EU. 

Directive 2009/29/EC (the EU ETS Review Directive),32 while confirming that operators can use CERs to 

cover part of their emissions obligations under the EU ETS, set up, in its Art. 11a(8), a complex 

combination of detailed measures in order to ensure the respect of the limit of 50% of the Community-

wide reductions in the period 2008 – 2020 for the use of credits allowed for compliance by installations.33 

The EU ETS Review Directive also identified two different scenarios depending on whether or not a 

global climate agreement would be reached before the start of the third period in 2013. It is interesting to 

note that, although the failure hypothesis implied significant limitations on the further use of the Kyoto 

project reduction units,34 remarkable attention was paid to the interests of the world’s least developed 

countries.  

With specific regard to the CDM, the EU legislator decided not to subject investments in the LDCs to the 

general obligations of Directive 2009/29/EC, according to which, in the case of absence of a global 

agreement, only those CERs resultant from projects established and accepted before the start of the third 

period could be used within the EU ETS. On the contrary, Art. 11a(4) expressly allows the use of 

“external” credits from projects started in the LDCs from 2013 onwards and this exception, far from 

constituting any privileged treatments, is coherent with the principles of Common But Differentiated 

Responsibilities and Polluter Pays, implicitly recalled in Recital 31, textually stating that “the LDCs are 

especially vulnerable to the effects of climate change, and are responsible only for a very low level of 

                                                           
31 Supra note 8, 15/CP. 7, Preamble. 
32 Directive 2009/29/EC of the European Parliament and of the Council of 23 April 2009 amending Directive 2003/87/EC so as 
to improve and extend the greenhouse gas emission allowance trading scheme of the Community. 
33 Supra note 32, Art. 11a (8): ”[...] Those measures shall ensure that the overall use of credits allowed does not exceed 50 % of 
the Community-wide reductions below the 2005 levels of the existing sectors under the Community scheme over the period from 
2008 to 2020 and 50 % of the Community-wide reductions below the 2005 levels of new sectors and aviation over the period 
from the date of their inclusion in the Community scheme to 2020. [...]”. 
34 Supra note 32, Art. 11a (2)(3). 
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greenhouse gas emissions. [...] Given that very few CDM projects have been established in those 

countries, it is appropriate to provide certainty on the acceptance of credits from projects started in 

LDCs after 2012, even in the absence of an international agreement on climate change, when these 

projects are clearly additional and contribute to sustainable development”.  

Secondly, not in order of importance, the EU ETS Review Directive also indicates additional qualitative 

requirements, reinforces existing limitations35 and makes the first explicit reference to high-quality CERs 

in relation to the credits issued after 2013 for projects established during the second phase (2008 – 2012) 

of the EU ETS.36 Under Recitals 30 and 32, in case of a delay in the conclusion of the above international 

climate agreement, possibilities should be provided, through bilateral and multilateral agreements with 

third countries, in order to consent the use of credits from high-quality projects in the Community scheme 

and, once the global agreement is reached, high-quality CDM credits from third signatories shall be 

accepted.  

Touching on an issue which will be later recalled, it is here appropriate to underline that the rapidly 

increasing use and value of high-quality credits have caused the spread of voluntary and private 

certifications, which, especially in the LDCs, seem to have promising future prospects. In this regard, the 

Gold Standard is the first independent best practice benchmark for the CDM, aiming to offer project 

developers a tool to ensure effective environmental benefits as well as giving host countries and public 

confidence that projects represent additional investments in sustainable energy services. To be eligible for 

Gold Standard Certification, a project must: be related to the renewable energy sector or the energy 

efficiency sector, be reducing one of the three eligible GHGs,37 not be applying for other certifications, 

demonstrate its “additionality”, not be a “business-as-usual” scenario and make a positive contribution to 

the economic, environmental and social welfare of the local population.  

In light of the above general introduction and brief analysis of the impact of the CDM on the EU 

legislation, the following chapter will explore opportunities and risks of the biofuel sector and provide an 

overview of the European policy. 

 

 

 

 

 

 

 
                                                           
35 With regard to large hydropower plants, for instance, only credits from project classes approved by all Member States were 
allowed to be imported into the system. 
36 Massai L., ”European Climate and Clean Energy Law and Policy”, Earthscan, London and New York, 2012, p. 194.  
37 Carbon Dioxide (CO2), Methane (CH4) and Nitrous Oxide (N2O). 

http://en.wikipedia.org/w/index.php?title=Natural_environmnet&action=edit&redlink=1
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CHAPTER 3 
 

Biofuel Policy and Legislation in Europe 
 

 

3.1  Bioenergy and Biofuels 

 

Bioenergy is a type of renewable energy derived from biological sources contained in living or recently 

living organisms, which are processed in order to create heat, electricity or engine fuels.  

It can potentially facilitate sustainable development, bringing a reduction in global petroleum dependency 

and in GHG emissions, as well as contribute to a wider range of economic and social objectives, creating 

new opportunities for agriculture, increasing the provision of clean energy and alleviating poverty through 

employment.38 

Nevertheless, the most recent analyses of communities affected by bioenergy investments have frequently 

shown a relevant worsening in their quality of life. The current model of industrial, large-scale bioenergy 

projects runs the risk of marginalising small-scale producers and leading to the inequitable sharing of 

benefits and loss of economic services.39  

The complexity of the topic suggests progressively narrowing the scope of the current research in order to 

find a sustainable development path. In this regard, the most relevant and controversial problems, related 

to bioenergy investments, undoubtedly emerged from biofuel projects. 

Biofuels are combustible materials whose energy is derived from biological carbon fixation. 40 They 

include fuels derived from biomass conversion, as well as solid biomass, biogases and liquid fuels. 

Among the last ones, bioethanol and biodiesel are predominantly used for transportation. 

During the last decades, industrialized countries have encouraged production and use of biofuels as a 

green alternative to fossil fuels. In many jurisdictions, policies including blending quotas or target and 

price support were introduced in order to stimulate demand. While in the US, for instance, the 2005 

Energy Policy Act 41 obliged all gasoline importers to blend up to 4 billion gallons of biofuels into 

gasoline in 2005 and to increase the amount to 7.5 billion gallons by 2012, in the UK the 2007 Renewable 

                                                           
38 Stafford W.H.L. and Brent A., “Bioenergy System Sustainability Assessment and Management”, HeinOnline, 2011 Renewable 
Energy L. & Pol'y Rev. 205, 2011, p. 205. 
39 Supra note 38, Stafford W.H.L. and Brent A., p. 207 
40 Wikipedia: “Biofuel”. 
41 Energy Policy Act of 2005, United States of America, Public Law 109 - 58, 8 August 2005.  

http://en.wikipedia.org/wiki/Biomass
http://en.wikipedia.org/wiki/Biofuel#Solid_biofuels
http://en.wikipedia.org/wiki/Liquid_fuels
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Transport Fuel Obligation42 required 3.25% of transport fuel to be delivered from renewable sources by 

2009/2010.43 As of 2011, mandates for blending biofuels were already introduced in thirty-one countries 

at the national level and in twenty-nine states or provinces. 

Through the implementation of the above measures, biofuels rapidly achieved significant success on a 

global scale. Official data shows that in 2010 overall biofuel production increased by 17% in only one 

year, providing 2.7% of the world's fuels for road transport.44  

Primary biological sources involved in the renewable fuel production are many, and they vary from corn 

in the US and sugar cane in Brazil to rapeseed in the EU, particularly Germany. With regard to final 

products, the US and Brazil became the world's top producers of bioethanol, accounting together for 90% 

of the overall manufacture, whilst the EU reached the lead in the biodiesel sector, accounting for 53% of 

global production in 2010.45  

Even though the initial costs involved in biofuel manufacture were clearly higher than those related to 

fossil fuel production, universal trust in green fuels’ potential was so high that governments persisted and 

collaborated in researching and developing new methodologies that bridge this expense gap. 

Subsequently, however, additional and more relevant criticisms emerged with regard to climate change 

and food security concerns, questioning whether biofuels could effectively be the ideal answer to the 

problems they were intended to solve, or constitute, on the contrary, more a danger than a solution.  

Looking at the most common shortcomings of badly managed biofuel projects and investments, it is 

possible to distinguish carbon sustainability concerns from non-carbon sustainability concerns. While the 

former specifically refer to the net GHG emissions reduction obtainable by the replacement of fossil fuels 

with biofuels, the latter is regarding the environmental and social effects of biofuel production apart from 

the issue of GHG emissions.  

With specific focus on the non-carbon sustainability concerns, a further important distinction is possible 

between direct and indirect effects. Direct non-carbon effects are all the negative consequences that may 

immediately occur in case of a bad management, and they include habitat destruction, labour exploitation, 

loss of land rights for indigenous people as well as every kind of local air, water and soil impacts. In 

addition to them, and as a consequence of their spread, other dangerous and broader phenomena can 

indirectly arise from the malfunctioning of biofuel investments. Some of the most common examples of 

indirect non-carbon effects are the rise in the price of agricultural commodity, with consequential impact 

                                                           
42 Renewable Transport Fuel Obligation of 2007, United Kingdom, S.I. n. 3072/2007. 
43 Lin J., “The Sustainability of Biofuels: Limits of the Meta-Standard Approach”, The Governance of Clean Development, 
Working Paper 011 - December 2010, Economic & Social Research Council, 2010, p. 5.   
44 Supra note 40. 
45 Supra note 40. 
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on food security, and the displacement of agricultural production onto uncultivated lands, which 

inevitably alters biodiversity equilibrium.46 

All these risks have reawakened a wide debate concerning biofuel potential, in particular in the transport 

sector. Many countries, in primis the EU, are consequently trying to reduce their incentives on renewable 

fuel imports and to shift the production from food crops to second and third generation biofuels, i.e. fuels 

respectively made from wood crops, agricultural residues and waste or from microalgae.  

In order to provide a rational legal analysis of the present legislations and proposals, and before 

highlighting the great opportunities provided in the biofuel sector by the CDM, the following section will 

now discuss some of the most common shortcomings of biofuel investments, in particular in developing 

countries. 

 

 

3.2  Crop-based Biofuels, Food Security and Biodiversity 

 

According to recent reports by the Food and Agricultural Organization of the United Nations (FAO), 

during the last decade developing countries have been widely considered well placed to become efficient 

producers of biofuels, since they have available land to devote to biomass production, as well as a 

favourable climate to grow them and low-cost farm labour. In 2007, the Intergovernmental Panel on 

Climate Change (IPCC) named Latin America, Sub-Saharan Africa, Eastern Europe and Oceania as key 

regions for the successful introduction of bioenergy.47  

The so-called “food vs. fuel” dilemma only arose subsequently, when it was suddenly clear that the rapid 

intensification of agricultural production to meet the global biofuel demand had affected the supply of 

grains available on the international market, inducing a price-increasing effect on crops and agricultural 

commodities in general. 

The issue of “turning food for the poor into fuel for the rich” gained particular importance with regard to 

the least developed countries, where rising food prices relates not only to poverty, by causing the poor to 

spend more of their income on food, but also to nutrition, by obliging part of the population, 

disproportionately the poorest, to consume less.   

Although food prices are now expected to continue to rise over the next decade in response to biofuel 

consumption targets adopted in the US and EU, several developing countries, for whom poverty 

                                                           
46 Supra note 43, Lin J., 2010, p. 6. 
47 Kuchler M. and Linnèr B., “Challenging the Food vs. Fuel Dilemma: Genealogical Analysis of the Biofuel Discourse pursued 
by International Organizations”, Food Policy 37, Elsevier, 2012, p. 585-587.   

http://www.google.it/url?sa=t&rct=j&q=ipcc&source=web&cd=1&cad=rja&sqi=2&ved=0CDYQFjAA&url=http%3A%2F%2Fwww.ipcc.ch%2F&ei=LWtxUf-KF-KD4ASK-IH4Aw&usg=AFQjCNFAawLD3GWiyGx0HC9l_uj-MVOiXQ&bvm=bv.45373924,d.bGE
http://www.google.it/url?sa=t&rct=j&q=ipcc&source=web&cd=1&cad=rja&sqi=2&ved=0CDYQFjAA&url=http%3A%2F%2Fwww.ipcc.ch%2F&ei=LWtxUf-KF-KD4ASK-IH4Aw&usg=AFQjCNFAawLD3GWiyGx0HC9l_uj-MVOiXQ&bvm=bv.45373924,d.bGE
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eradication is still the priority, are currently opening their doors to crop-based biofuel development and 

production.48 In the absence of fair rules, the foreseeable situation is paradoxical since the same countries 

which still need to import food to meet their domestic demand will be growing crops in order to export 

fuel.  

Among the several legislative proposals which are currently being evaluated, shifting production from 

food crops to second and third generation biofuels seems to be the most rational and environmentally 

sound attempt to combat food scarcity in developing areas. Investing in second and third generation 

biofuels would constitute a valid opportunity for the global community to better achieve its environmental 

objectives. Furthermore, and even more importantly, poor countries’ development goals would be finally 

consistent with their primary needs, in primis the internal food demand. In particular, by hosting second 

generation biofuel production projects, developing countries will not only benefit in mere terms of 

employment but they will also rapidly incentivise the future improvement of their agricultural sectors, 

being free to aim firstly at food production, whose sources will not undergo any reduction, and only 

secondly, through the increasing use of scraps, at fuel manufacturing. 

Apart from the food security issue, which will be later recalled, other relevant non-carbon effects can 

indirectly arise from badly managed investments. Inter alia, primary attention must be paid to the 

phenomenon of biodiversity loss deriving from land use change. 

In the biofuel sector, changes in land use may occur directly, through displacement of food and feed crop 

production onto uncultivated lands, or indirectly, when areas previously used for other kinds of 

cultivations or pasture are suddenly converted to energy crops production.49 In both cases, biodiversity 

impacts will depend on the particular type of biofuel crop being utilized for the manufacturing as well as 

on the previous specific land use.  

In theory, biofuel projects could not only be able to benefit biodiversity as a whole, as they contribute to 

climate change mitigation, but they could also be beneficial for specific ecosystems, when appropriate 

crops are grown in areas which have been singularly selected and identified as the most suitable. 

Nevertheless, in practice, biofuel projects have too often been started without the necessary 

environmental impact assessments and, consequently, they have already been shown to repeatedly cause 

negative impacts on biodiversity.  

Through the comparative analysis of the projects case history, it is possible to notice that risks for 

biodiversity loss vary from area to area. While in the tropics, for instance, the expansion of biofuel 

                                                           
48 Ewing M. and Msangi S., “Biofuel Production in Developing Countries: Assessing Tradeoffs in Welfare and Food Security”, 
Environmental Science & Policy (12), 2009, p. 520. 
49 Böriesson P. and Tuvfesson L.M., “Agricultural Crop-based Biofuels – Resource Efficiency and Environmental Performance 
including Direct Land Use Changes”, Environmental and Energy Systems Studies, Department of Technology and Society of the 
Lund University, Journal of Cleaner Production, Vol. 19, Issues 2-3, 2011, pp. 108–120. 

http://www.sciencedirect.com/science/article/pii/S0959652610000089
http://www.sciencedirect.com/science/journal/09596526
http://www.sciencedirect.com/science/journal/09596526/19/2
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production caused relevant losses of wetlands and forest, in some temperate regions biofuel production 

has encroached into set-aside lands. Furthermore, specific types of food-crops plantations, in primis corn 

and oil palm, have been proven to be particularly harmful in terms of soil erosion and watercourse 

pollution. Finally, great relevance must be given to the pre-conversion and post-conversion land 

management procedures, including the choice and dosage of fertilizers.50 

Looking to the future, it would not be hard to foresee that the growing demand for biofuels will require 

bigger areas of land to be used and the conversion of these supplemental natural lands will be detrimental 

to biodiversity.  

If several ideas have been accordingly developed in order to combat or alleviate  biodiversity impacts of 

biofuel production, the most appreciable option is, again, intensifying second and third generation 

biofuels, which, consistent with food security policies, require less land and pollute less.  

In light of the above observations, the next sections will provide a legal analysis of the EU biofuel 

legislation and proposals.    

 

 

3.3  Directive 2003/30/EC and Directive 2009/28/EC  

 

During the last decades, the European Union has made significant efforts to become a leader in 

environmental policy and it is currently playing, at a global level, a significant and powerful role in 

fighting climate change and promoting sustainable development.  

In the clean energy sector, the EU undoubtedly presents one of the most advanced and progressive 

environmental legislations in the world, which perfectly reflects the increasing global unrest about 

energy’s availability, supply and affordability, and consequently requires the respect of the three strategic 

principles of security, competitiveness and sustainability. 

The legislative process of biofuel promotion started in 2000 when, due to the initial failure to achieve the 

Kyoto Protocol targets, the EU Commission set up the European Climate Change Programme (ECCP) to 

develop recommendations on the most promising and cost-effective options. In its 2001 response, the 

ECCP underlined the opportunity to encourage biofuel to be used, instead of fossil fuels, in the 

transportation sector. 

                                                           
50 Campbell A. and Doswald N., “The Impacts of Biofuel Production on Biodiversity: A review of the Current Literature”, 
UNEP-WCMC, Cambridge UK, 2009, p. 5. 
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Through the consequential adoption of Directive 2003/30/EC51, Member States were required to meet the 

first set of indicative non-binding targets of 2% by 2005 and 5.75% by 2010 for the inclusion of biofuels 

in petrol and diesel for transport.52 However, the implementation of the Directive was problematic and, 

apart from Germany, Sweden and Austria, all the Member States failed to achieve their 2005 reference 

values.53  

The urgent need for revision led the EU to announce, in Bali 2007, the forthcoming adoption of its 

climate and energy package,54 containing inter alia a proposal on a mandatory 10% biofuel target to be 

reached by 2020.  

Following prolonged internal negotiations, in April 2009 the EU formally adopted Directive 2009/28/EC 

(hereinafter also referred to as the Renewable Energy Directive, or RED),55 which to date represents the 

EU's most ambitious attempt to boost the use of renewable fuels among its Member States. Unlike its 

predecessor, the RED drew an explicit link between consumption of biofuels and their sustainable 

production, establishing specific national targets towards an EU-wide goal of 20% renewable energy in 

the total primary energy consumption by 202056 and setting separate targets for the transport sector. 

Under the Renewable Energy Directive, each Member State is bound to ensure that in 2020 the share of 

energy from renewable sources in all forms of transport will be at least 10% of the overall consumption of 

energy in transport.57 To facilitate compliance, each Member State is also tasked with producing National 

Renewable Energy Action Plans (NREAPs) 58  that survey their potential and outline their individual 

strategies. 59  The Commission is responsible for the evaluation of the NREAPs and may issue 

recommendations addressed to the Member States. 60  Besides the above targets and procedural 

requirements, the most valuable and significant element of reform is the introduction of specific 

sustainability criteria for biofuels.61 

 

 

                                                           
51 Directive 2003/30/EC of the European Parliament and of the Council of 8 May 2003 on the promotion of the use of biofuels or 
other renewable fuels for transport. 
52 Supra note 51, Art. 3. 
53 Afionis S. and Stringer L.C., “European Union Leadership in Biofuels Regulation: Europe as a Normative Power?”, Journal 
of Cleaner Production, Vol. 32, 2012, pp. 116-117.  
54 The European Plan on Climate Change, adopted by the European Parliament in December 2008, consists of a range of 
measures to fight against climate change and focuses on emissions cuts, renewable and energy efficiency. The package includes 
the so called 20-20-20 targets, which aim to achieve, by 2020, a 20% improvement in energy efficiency, a 20% increase in 
renewable energy and a 20% reduction in GHG emissions. 
55 Supra note 2. 
56 Supra note 2, Art. 3 (1). 
57 Supra note 2, Art. 3 (4). 
58 Supra note 2, Art. 4.  
59 Johnson F.X., Pacini H. and Smeets E., “Transformations in EU Biofuel Market under the Renewable Energy Directive and the 
Implications for Land Use, Trade and Forest”, CIFOR Center for International Forestry Research, 2012, p. 13.   
60 Supra note 2, Art. 4 (5). 
61 Supra note 36, Massai L., p. 110. 

http://www.sciencedirect.com.ezp.sub.su.se/science/journal/09596526
http://www.sciencedirect.com.ezp.sub.su.se/science/journal/09596526
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3.4  Sustainability Criteria  

 

In the period 2010-2020, European demand for biofuels is expected to increase by 230%, and more than 

40% of the final demand is estimated to be obtained through the import of external sources.62 Large 

European oil consuming economies will present high levels of dependency on imported biofuels, e.g. 

100% in Denmark, 88% in the UK, 70% in Ireland, 67% in Greece.63 In order to guarantee that the 

rapidly increasing import and consumption of biofuels and other bioliquids will contribute to GHG 

emission reductions without negatively impacting agro-energy systems inside and outside the EU, the 

Renewable Energy Directive provides a set of sustainability criteria, which apply to both domestically 

produced and imported biofuels, irrespective of whether the raw materials are cultivated. 

Compliance with the sustainability criteria is a not a pre-condition for renewable fuels to be placed on the 

EU market, since even inconsistent biofuels can be legitimately imported and used within the 

Community. Compliance is required in order to allow them to count towards the 20-20-20 renewable 

energy targets, both European and national, or to be eligible for financial support.64  

The sustainability criteria can be summarized as follows: 

• when compared with life cycle of their fossil fuel equivalents, biofuels and other bioliquids shall 

achieve GHG emissions savings of at least 35% until 2017, elevated to 50% after 2017 or 60% in case 

of new installations that commence production after January 1, 2018;65 

• sustainably produced biofuels and bioliquids shall not be made from raw materials obtained from land 

with high biodiversity value, e.g. primary forest, lands designated as natural protected areas and 

highly biodiverse grassland;66 

• biofuels and other bioliquids shall not be produced from raw materials obtained from land with high 

carbon stock, which refers to, for instance, lands that were considered wetlands and continuously 

forested areas in January 2008 and no longer have that status;67 

• sustainably produced biofuels and bioliquids shall not be produced from crops grown on land that was 

considered peatland in January 2008, unless it is shown that cultivation doesn’t involve draining 

previously undrained soil.68 

                                                           
62 Bowyer C., “Anticipated Indirect Land Use Change Associated With Expanded Use of Biofuels and Bioliquids in the EU, An 
Analysis of the National Renewable Energy Action Plans”, IEEP, London, 2010, pag. 6. 
63 Atanasiu S., “The Role of Bioenergy in the National Renewable Energy Action Plans: A First Identification of Issues and 
Uncertainties”, IEEP, London, 2010, pag. 9.  
64 Supra note 2, Art. 17 (1). 
65 Supra note 2, Art. 17 (2). 
66 Supra note 2, Art. 17 (3). 
67 Supra note 2, Art. 17 (4). 
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To consent the correct and progressive implementation of the above standards, the RED set up an 

efficient mechanism of reports and supervisions. Not only Member States are required to submit national 

progress reports to the EU Commission by December 31, 2011, and every two years thereafter,69 but also 

the Commission, from 2012 and every two years thereafter, shall report to the EU Parliament and the 

Council on national measures taken to fulfil the sustainability criteria.70 

 

 

3.5  Social Sustainability  

 

Under Art. 17(7) of the Renewable Energy Directive, the EU Commission shall also report to the 

Parliament and the Council on the impact of increased demand for biofuel on social sustainability in the 

Community and in third countries, as well as on the impact of Community biofuel policy on the 

availability of foodstuffs at affordable prices, in particular for people living in developing countries, and 

wider development issues.  

Reports shall address the respect of land-use rights and state whether the producer country has ratified and 

implemented the most relevant Conventions of the International Labour Organisation (ILO), the 

Cartagena Protocol on Biosafety71 and the Convention on International Trade in Endangered Species of 

Wild Fauna and Flora.72 

The reporting mechanism is intended to create incentives for operators that comply with social 

sustainability concerns and undertake initiatives which are consistent with internationally recognized 

labour standards and food security policies. However, unlike the sustainability criteria, social sustain-

ability standards are not formally specified within the RED nor legally defined elsewhere.  

Adopting the Brundtland Commission’s definition of sustainable development as “development that meets 

the needs of the present without compromising the ability of future generations to meet their own 

needs”, 73  sustainability has been widely recognized to include social, economic and environmental 

dimensions. Subsequent efforts to define social sustainability and socially responsible investments cover a 

                                                                                                                                                                                           
68 Supra note 2, Art. 17 (5). 
69 Supra note 2, Art. 22.  
70 Supra note 2, Art. 17 (7). 
71 Cartagena Protocol on Biosafety to the Convention on Biological Diversity, January 29 2000, 2226 U.N.T.S. 208; 39 ILM 
1027 (2000); UN Doc. UNEP/CBD/ExCOP/1/3, at 42 (2000).  
72 CITES, Convention on International Trade in Endangered Species of Wild Fauna and Flora, March 3 1973, 993 UNTS 243 / 
27 UST 1087 / 12 ILM 1085 (1973) / [1976] ATS 29.  
73  Our Common Future, The Brundtland Report, World Commission on Environment and Development-WCED, Oxford 
University Press, UK, 1987.  
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broad set of components, with emphasis on poverty reduction as well as human, labour and indigenous 

rights.74 In the following part of this section each of these issues will be separately discussed.  

Starting with labour rights, it is undoubted that biofuel investments may improve or undermine domestic 

and international labour conditions. According to the Declaration on Fundamental Principles and Rights 

at Work, ILO signatories have the duty to respect, promote and realize, in good faith, the principles 

concerning the fundamental labour rights, e.g. collective bargaining and freedom of association, 

elimination of all forms of forced or compulsory labour, effective abolition of child labour and 

elimination of discriminations in respect of employment and occupation.75 Moreover, the peculiarities of 

the biofuel sector require special attention to address additional specific problems. For instance, since 

operators are often able to circumvent codes of labour practice or the legal entitlements of labourers by 

sourcing manpower from third party service providers, it is imperative that labour standards which apply 

to directly contracted workers will be the same of those applying to third party contract labourers.76 

With regard to land and resource rights, the current context of large-scale land acquisitions by biofuel 

investors dramatically increased the already urgent need for protection. In order to achieve respect of 

basic local and customary land rights, the FAO has recently identified a number of key steps whose 

implementation in producer countries cannot be postponed any longer, e.g. the identification and 

documentation of all existing ownership and use rights; the voluntary, fair, informed and transparent 

negotiations with all affected land users to agree whether rights are to be transferred to investors, as well 

as to specify which rights and under which conditions; the establishment of a fair compensation system; 

the creation of an independent grievance mechanisms for negatively affected parties to raise concerns. 

Furthermore, the FAO Voluntary Guidelines 77  formally recommend, as appropriate basis for land 

negotiations, the respect of the principles of free, prior and informed consent (FPIC) and of free 

participation of all members of the communities in the decision-making processes, also acknowledging 

that local and vulnerable minorities, in primis indigenous people, should be provided with the additional 

information and support which may be required to consent, from time to time, their effective 

participation. 

Moving to food security issues, the principles for Responsible Agricultural Investment (RAI) suggest 

minimizing adverse effects on food availability and price-stability by adopting strategies to ensure that 

local and directly affected populations have equivalent access to food, in particular preventing the export 

                                                           
74 Benoît C. and Vickery Niederman G., “Social Sustainability Assessment Literature Review”, Sustainability Consortium White 
Paper #102, Arizona State University and University of Arkansas, Arizona, 2010, pag. 6. 
75 International Labour Organization (ILO), ILO Declaration on Fundamental Principles and Rights at Work, June 1988, 2nd 
Recall.  
76 Barrientos S. and Smith S., “Do workers benefit from ethical trade? Assessing codes of labour practice in global production 
systems”, Third World Quarterly, Routledge, UK, 2007, pp. 713–729. 
77 The FAO Voluntary Guidelines on the Responsible Governance of Tenure of Land, Fisheries and Forests in the Context of 
National Food Security, 2012. 
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of excessive volumes of food when specific market conditions occur.78 According to the UN Special 

Rapporteur on the Right to Food, investors should be required to ensure that a minimum proportion of 

crops produced are sold on local markets, with levels adjusted to the prices of food commodities on 

international markets.79  

Finally, with regard to social impacts on livelihood and rural development, international and national 

standards, promulgated inter alia by the World Bank, call for a wider use of the Environmental Impact 

Assessment (EIA) and Social Impact Assessment (SIA) as pre-conditions for biofuel investments to be 

carried out. Accordingly, the RAI principles state that “relevant social issues and risks, as well as 

strategies to mitigate these and increase social benefits, [must be] identified during project preparation 

and adequately addressed by [...] investors”.80 The respect of the above standards also entails compliance 

with the vast majority of producer countries’ internal legislations, which appropriately require EIA and 

SIA to be accomplished before projects start. Currently, FAO's Voluntary Guidelines emphasize the 

principle of “doing no harm” through displacement, violation and dispossession of human rights, and 

global institutions are generally more conscious that positive contributions to rural and urban 

development are only possible through the effective fair sharing of benefits and the establishment of 

alternative and more restrained business models. 

Unfortunately, the RED does not expressly identify social sustainability criteria nor does it create any 

explicit link with environmental and social impact assessment practices. The EU intervention to convert 

voluntary guidelines into mandatory regulations would be decisive. 

 

 

3.6  Voluntary Certifications as EU Mechanisms for Driving Sustainability  

 

To ensure that sustainability criteria are effectively fulfilled, Member States require economic operators 

to provide proof of compliance. Under the Renewable Energy Directive, market agents and operators 

have three options available to obtain certification of sustainable biofuels: 

• by gaining certification under a “voluntary scheme” approved by the EU Commission. Irrespective of 

biofuel origin, voluntary schemes can be promoted by any type of organization, can apply to specific 

feedstocks or areas and, once approved, are equally recognized in all the Member States; 

                                                           
78 German L. and Shoneveld G., “A Review of Social Sustainability Considerations among EU-Approved Voluntary Schemes for 
Biofuels, with Implications for Rural Livelihoods”, Energy Policy, Renewable Energy in China, Volume 51, Elsevier, 
Netherlands, 2012, p. 773. 
79 De Schutter O., “Large-scale Land Acquisitions and Leases: A Set of Core Principles and Measures to Address the Human 
Rights Challenge”, UN Economic Commission for Africa, Addis Ababa, 2009, p. 8. 
80 Principles for Responsible Agricultural Investment That Respects Rights, Livelihoods and Resources, FAO/IFAD/UNCTAD/ 
World Bank, 2010. 
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• by providing data to relevant national authorities through a “national system” of compliance, which 

each Member State is required to develop. However, biofuels and other bioliquids approved under a 

national system are usually recognized only within the borders of the country of approval; 

• by fulfilling terms specified in relevant “bilateral or multilateral agreements” concluded by the EU 

with third countries. EU decisions to this effect would apply to all Member States.81 

The choice among the above alternatives presents implications in terms of consistency with international 

trade law. Unlike bilateral or multilateral agreements, voluntary schemes are private arrangements and, 

thus, they are not addressed by, nor may conflict with, any international agreements achieved through the 

World Trade Organization (WTO).82 Also for this reason, approved voluntary schemes currently represent 

the most pertinent way to obtain certification of sustainable biofuels within the EU.  

Voluntary schemes can be developed by industry groups, non-governmental organizations (NGOs), 

governments or other organizations. Under Art. 18(4), the EU Commission verifies whether or not a 

proposed scheme is at least as stringent as the RED sustainability criteria. The positive answer leads to the 

formal approval. Schemes remain valid for a five-year period, which can be extended or prematurely 

revoked. Among the seven voluntary schemes initially approved by the EU, three83 apply to all types of 

biofuels, three84 target exclusively the ethanol sector and only one85 targets soybean-based biodiesel.  

Standards have also been developed at a national level. While in the UK the Renewable Fuel Agency in 

2008 started to verify imported biofuel under the Renewable Transport Fuel Obligation, the Dutch 

government in 2006 initiated the Cramer Committee for Sustainable Production of Biomass with the 

purpose of increasing the EU sustainability criteria, and Germany adopted the 2007 Biofuel Quota Law, 

whereby a biofuel only contribute to a quota if it satisfies requirements.86     

 

   

3.7  Meta-Standard Approach and the CDM 

 

By certifying that a voluntary scheme meets all the sustainability criteria, the EU Commission implicitly 

recognizes it as a “qualifying standard”. From that moment, all the voluntary schemes, including the 

                                                           
81 Supra note 2, Art. 18; supra note 78, German L. and Shoneveld G., p. 767. 
82 Supra note 59, Johnson F.X., Pacini H. and Smeets E., p. 16. 
83  I.e. the Abengoa RED Bioenergy Sustainability Assurance, the Biomass Biofuels Sustainability Voluntary Scheme and 
Bonsucro EU Production Standard. 
84 I.e. the Greenergy Brazilian Ethanol Verification Program, the International Sustainability and Carbon Certification (ISCC) 
and the Roundtable on Sustainable Biofuels (RSB). 
85 I.e. the Round Table for Responsible Soy. 
86  Harrison J.A. et al, “Mechanisms for Driving Sustainability of Biofuels in Developing Countries”, HeinOnline, 2010 
Renewable Energy L. & Pol’y Rev. 197, 2010, p. 202.   
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private ones, become legitimated entities assessing, “on behalf” of the EU, whether or not biofuels respect 

the RED sustainability criteria. The EU Commission will only act as a final supervisor of compliance. 

From several points of view, this meta-standard approach is clearly beneficial. Firstly, devolving the 

schemes’ verification upon a major market like the EU contributes to the global harmonization of existing 

sustainability standards and reduces problems related to the proliferation of many, often very different, 

certification schemes. In this sense, the creation of meta-standards, acting as benchmarking systems, 

provides consolidation of the voluntary standards market.87 Moreover, the mechanism of sustainability 

standards has already been accepted by the biggest renewable fuel producers in the world. Whilst 

developing an alternative model through a multi-stakeholders process could take several years, 

maintaining the present structure seems to be the best choice in terms of time and costs savings.88 

Nevertheless, relevant criticisms and legitimacy doubts have arisen from conferring excessive powers to 

third private entities, which are hired and paid by economic operators to perform their monitoring 

functions.  

By analysing the current procedures, it is hard to find parties with a real interest in ensuring the integrity 

of the verification system, as the activity of both biofuel investors and certifications schemes is driven by 

economic factors. The only procedural guarantor is the EU Commission, in its role of final supervisor of 

the verification process. However, the mere power to revoke or suspend the recognition of voluntary 

standards is clearly too weak a regulatory safeguard to protect the mechanism.  

Recalling Section 1.2, identical criticisms have also arisen from the use of the CDM additionality test, 

where the validation and verification roles are played by the Designated Operational Entities, which, 

exactly like the voluntary certification schemes, are third private parties paid by biofuel investors. 

Moreover, like the EU Commission, also the CDM supervisor, the Executive Board, has only the limited 

power to suspend or revoke the future DOEs’ authorizations.  

In the CDM case, the evident lack of guarantees have already produced negative consequences, in primis 

leading to the “hot air credits” phenomenon, i.e. the over-declaration of CERs not backed by any real 

GHG emission reductions.89 The CDM similarities with the voluntary certification schemes can constitute 

an opportunity to foresee and prevent weaknesses and problems, and they should be strongly taken into 

account.  

                                                           
87 Supra note 43, Lin J., 2010, p. 9. 
88 Lin J., “Governing Biofuels: A Principal-Agent Analysis of the European Union Biofuels Certification Regime and the Clean 
Development Mechanism”, J Environmental Law, 2012 - 24(1), UK, 2011, pp. 43-73. 
89 Supra note 43, Lin J., 2010, p. 10-11. 
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In light of the above comparative analysis, it is possible to conclude that, in both cases, monitoring 

entities need to be more independent from investors. As long as economic operators are their “clients”, 

environmental protection will continue to occupy too low a position in the scale of their interests. 

 

 

3.8  Future Prospects 

 

Through the use of the EU sustainability criteria it was possible to clamp down on the environmental 

impacts of biofuel investments. Nevertheless, the above discussed issues of food security and human, 

labour and land rights are only marginally and indirectly touched by the EU legislation. 

For the development of a new global biofuel industry, which could be not only economically effective 

and environmentally sound but also careful of the interests of developing countries and local people, a 

more rigorous regulatory framework is needed. 

In its role of world leader in environmental policies, the EU initially tried to reconsider its mandatory 

10% biofuel targets. In April 2008, the Scientific Committee of the European Environment Agency 

(EEA)90 publically released an opinion on the dangerous impacts of biofuel import and consumption in 

Europe, strongly recommending to formally suspend the validity of Art. 3(4) of the RED, according to 

which each Member State is bound to ensure that in 2020 the share of energy from renewable sources in 

all forms of transport will be at least 10% of the overall consumption of energy in transport.  

The Renewable Energy Directive reform, until a clearer understanding of the issues emerges, would be 

consistent with the precautionary principle, as well as coherent with the global context, in which the 

plurality of options to reduce GHG emissions suggests focusing on the means that present the lowest rate 

of harm risks. Nevertheless, the EEA’s Scientific Committee missed to consider the relevant differences, 

in terms of characteristics, potential and risks, between food-based biofuels and second and third 

generation biofuels, which are potentially able to bring great benefits without creating an additional 

demand of land.  

Currently, a new and less invasive idea is being evaluated. In September 2012, the EU Commission 

formally proposed to limit the amount of food crop-based biofuels and bioliquids, that can be used to 

meet the above 10% renewable energy targets, to the current consumption level, 5% up to 2020, while 

                                                           
90 The European Environment Agency (EEA) is an agency of the European Union. Its task is to provide sound, independent 
information on the environment. It is a major information source for those involved in developing, adopting, implementing and 
evaluating environmental policy, and also the general public. The EEA was established by the European Economic 
Community (EEC) Regulation 1210/1990 (amended by EEC Regulation 933/1999 and EC Regulation 401/2009) and became 
operational in 1994. It is headquartered in Copenhagen, Denmark. 
 

http://en.wikipedia.org/wiki/European_Union
http://en.wikipedia.org/wiki/European_Economic_Community
http://en.wikipedia.org/wiki/European_Economic_Community
http://en.wikipedia.org/wiki/Copenhagen
http://en.wikipedia.org/wiki/Denmark
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keeping the overall renewable energy and carbon intensity reduction targets in place. The aim is to shift 

biofuel production from food crops to second and third generation biofuels, by minimizing the import and 

consumption of the former and providing market incentives for the latter.  

Although the EU proposal seems to be appropriate and compelling, several EU Environment Ministers 

are currently expressing concerns, arguing that the new cap may prevent their countries from meeting the 

20-20-20 targets.91 The debate just started and epilogue is, unfortunately, indefinite.  

This thesis’ considerations and results would definitely suggest opting for the new cap as the only way to 

address food security and land rights issues. However, to solve or minimize the negative impacts of 

biofuel investments on developing countries, biofuel policy reforms are not sufficient and specific 

regulatory intervention on the CDM legislation is urgently required.  

In order to inspect the most appreciable CDM reform proposals, the next chapter will provide an 

assessment of the most relevant shortcomings derived from the implementation of the CDM in the 

world’s least developed countries. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

                                                           
91 EurActive.com, Ministers block EU proposal to limit some biofuels, 25 March 2013.  
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CHAPTER 4 

 
Biofuel Projects under the CDM in the Least Developed Countries  

 

 

4.1  Implementing the CDM in the LDCs 

 
After a decade of implementation, the Clean Development Mechanism is widely acclaimed for its 

achievements and strongly criticized for its shortcomings. 

By being the only Kyoto Protocol mechanism specifically provided for, and currently available to, 

developing countries, the CDM plays a crucial role in promoting sustainable development worldwide. In 

the biofuel sector, CDM projects have been realized in many developing areas, supporting unemployment 

reduction and facilitating the market penetration and spread of renewable energy technologies. In Durban 

2011, when 6.930 projects were already active and functioning, the Conference of the Parties (COP-17) 

reiterated its favour for the Kyoto project-based mechanisms, recognizing the importance of the CDM and 

JI in the climate regime. During the year 2012, the share of certified emission reductions in renewable 

energy investments continued to raise from 17% to 35% and, according to current provisions, 47% CERs 

will be achieved by 2020.92  

At the same time, the CDM has been also harshly criticized for the inequitable geographical distribution 

of projects, as well as for isolated but relevant cases of human rights abuses. In order to neatly proceed, 

the two issues will be separately assessed within this chapter. 

 

 

4.2  Barriers to Equitable Distribution and Proposals for Greater Participation 

 

Imbalance in the regional distribution of CDM projects is unfortunately undeniable. Statistics offer 

incontrovertible evidence that, as of March 2010, China, India, Brazil, South Africa and Mexico 

accounted together for about three quarters of the total amount of projects, whilst the other fourth was 

distributed among the rest of the Non-Annex 1 parties.93  

Furthermore, the aforementioned countries’ high positions in the Gross Domestic Product (GDP) world 

rank show that inequity in distribution is not only geographical but also economic and social, since three 
                                                           
92 Hock S., “Governing Clean Development Mechanism in LDCs: Do CDM Rules Promote Renewable Energy in Ethiopia?”, 
The Governance of Clean Development Working Paper 018-March 2012, ESRC Economic & Social Research Council, UK, 
2012, p. 9. 
93 Supra note 18, Blevin M., p. 783.    



 
 

32 

quarters of the overall investments have been made in countries with high GDP and fast growing 

economies, and the world’s least developed countries have been totally ignored.94  

In the climate change fight, the LDCs, as a category of countries identified by the UN through the use of 

the three criteria of low per capita income, economic vulnerability and weak human assets, are 

considered to be the most vulnerable and the least able to adapt to the various effects of global warming. 

While the UNFCCC generally requires parties to take full account of the specific needs and special 

situations of the LDCs in their actions with regard to funding and transfer of technology,95 the Kyoto 

Protocol expressly states that the CDM “shall assist in arranging founding of certified project activities 

as necessary”.96  

Although, in light of the above, the COP should have had, among its priorities, the review of the regional 

and subregional distribution of CDM projects in order to identify barriers and take appropriate decisions, 

initial calls for intervention remained unheeded. When, in 2006, the CDM Executive Board recognized 

the inequitable distribution of projects and requested parties to submit their observations, the first and 

primary barrier to be identified was the need for increased financial resources to assist in building 

capacity in developing CDM projects. Regrettably, only little efforts have subsequently been made by 

parties, in primis through the launch of the Nairobi Framework, and they have not been sufficient to solve 

the problem. Nowadays the LDCs, especially in Africa, continue to be dangerously underrepresented.97  

In order to try to successfully expand CDM activities, several ideas have been lately proposed and are 

currently being evaluated.  

One of the most interesting proposals suggests incentivizing project distribution by allowing the use of 

simplified procedures in all the LDCs. In general, CDM investments in the renewable energy sector can 

be divided into full-scale and small-scale activities, depending on the fulfilment of certain criteria, e.g. the 

project’s maximum installed capacity or the annual amount of energy consumption reductions. Simplified 

procedures, capable of decreasing transaction costs for project developers, have been established to 

promote small-scale investments. For instance, in small-scale projects the time line for registration with 

the CDM Executive Board is twice as short, i.e. four weeks instead of eight weeks, and the same 

Designated Operational Entity is allowed to undertake both the functions of verification and certification 

of credits.98 The use of the above distinction already generated positive results worldwide. Taking this 

model as an example, the current proposal aims to increase viability of CDM projects in the LDCs by 

                                                           
94 For instance, as of the beginning of 2010, all the other African countries accounted together for less than 2% of the aggregate 
number of registered projects, with only thirty-eight projects in place.   
95 Supra note 6, Art. 4 (9).  
96 Supra note 1, Art. 12 (1). 
97 Supra note 18, Blevin M., pp. 784-785.    
98 As highlighted in Paragraph 1.1, the ordinary procedure, which applies to full-scale projects, requires two different DOEs to 
separately undertake the functions of verification and certification of credits.  
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introducing a new set of expedited procedures for investments in the LDCs as well as simplified rules for 

a new category of “micro-projects”, whose thresholds would fall below the existing small-scale 

subcategory.99     

Besides the above idea, which definitely represents the most appreciated intuition, two other proposals are 

also being considered and they consist, respectively, of extending to twenty-one years the length of the 

crediting period, i.e. the period for which emission reductions are certified an verified for the issuance of 

CERs,100 and of allowing the UNFCCC Secretariat to directly register and certify CDM activities in the 

LDCs, without waiting for the approval of the DOEs but instead creating and using a new kind of internal 

DOE.101  

Reforming the CDM rules to achieve a more equitable distribution of projects with greater participation 

of the LDCs represents an objective that urgently needs to be pursued. 

However, analyses on CDM investments often showed only limited improvements in the quality of life of 

local people and also disclosed several serious human rights violations. Consequently, it is currently 

highly controversial to make a prediction as whether or not the approach of bringing mere geographical 

distribution of CDM projects will effectively represent a valid answer to the poverty issue.  

This thesis endorses the opinion of those who consider that a wider distribution of projects and 

technologies will benefit the poorest populations in the LDCs only if investments are accompanied by the 

necessary safeguards. In order to underline the tremendous risks related to biofuel investments under the 

CDM in the LDCs, the next section will provide a practical example of a CDM project which has had a 

catastrophic level of human rights violations surrounding it.  

 

 

4.3  Case Study: Human Rights Abuses in Bajo Aguán, Honduras   

 

Bajo Aguán is the lower part of the Aguán River Valley in Honduras and covers approximately two 

hundred thousand hectares. In the early 1980s, the valley was producing “the majority of the nation's 

pineapple, grapefruit, and coconut, and nearly half of its banana output”102 but, since 1994, the national 

maximum legal property limits were extended through the adoption of the 1992 Agricultural 

                                                           
99 De Lopez T. et al, “Clean Development Mechanism and Least Developed Countries: Changing the Rules for Greater 
Participation”, The Journal of Environment & Development, 2009 – 18: 486, SAGE Publications, US, 2009, pp. 444-448.  
100 Currently, two options are available: a crediting period of seven years, which can be renewed twice, or a crediting period of 
ten years, with no option of renewal. 
101 Supra note 99, De Lopez T. et al, pp. 444-448. 
102 Wikipedia: Bajo Aguán. 

http://en.wikipedia.org/wiki/Agu%C3%A1n_River
http://en.wikipedia.org/wiki/Hectare
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Modernization Law (AML)103 and large landowners became de facto allowed to indefinitely buy all the 

small farmers’ properties at the lowest price. Human costs were immense and masses of local people were 

suddenly forced to migrate to the cities or to the US under terrible conditions.104 When, in 2008, despite 

the country’s evident malnutrition problems, much of the farmland started to be given over to oil palm 

plantations in order to produce and export biofuels, the feeling of oppression and persecution became 

overwhelming and many dramatic acts of resistance and occupation were immediately organized. After 

the military coup in June 2009, social decay and political repression increased further, and in 2010 the 

homicide rate registered as the highest in the world. According to the Inter-American Commission of 

Human Rights (IACHR), only between September 2009 and October 2011 forty-two farmers were 

assassinated and serious episodes of harassment of undefended activists occurred.105 

In this scenario, the CDM Executive Board decided to approve Project 3197, i.e. the project of Aguan 

biogas recovery from Palm Oil Mill Effluent (POME) ponds and biogas utilisation - Exportadora del 

Atlántico, Aguan/Honduras (hereinafter also referred to as the Bajo Aguán Project or simply the Project), 

with a crediting period from February 1, 2011, to January 31, 2018, reneable twice.106 

According to the Project Design Document, besides decreasing GHGs emissions, the Bajo Aguán Project 

would contribute to Honduras’ sustainable development by reducing the national dependency on fossil 

fuels, in primis heavy oil and diesel, due to the usage of biogas for heat and electricity generation, as well 

as by reducing bad odours, controlling pathogens and entailing technology transfer from a Belgian 

provider to the region.107  

The Registration Request Form indicates the participation of two different companies, i.e. EDF Trading, 

authorized by the UK, and Exportadora del Atlantico (also EDA), authorized by Honduras.108 EDA is a 

subsidiary of the oil magnate Miguel Facussé’s Corporatiòn Dinant, a company which owns over twenty-

two thousand acres of palm plantations in Bajo Aguán and was already involved in the above land 

conflicts and human rights abuses.109  

The decision of approval was made despite representations from many NGOs, including an open letter 

signed by seventy-seven organizations worldwide and unequivocally entitled “UK Government must 

                                                           
103 Law for the Development and Modernization of the Agricultural Sector of 1992, Honduras. 
104 Wong R., “Carbon Blood Money in Honduras”, EPIF Foreign Policy In Focus, US, 2012, pp. 1-5. 
105 Organization of American States, Democracy for Peace, Security and Development, Press Release, IACR brings its 143rd 
Regular Session to a Close, 11 November 2011. 
106 UNFCCC, Clean Development Mechanism (CDM), Project 3197: Aguan biogas recovery from Palm Oil Mill Effluent 
(POME) ponds and biogas utilisation - Exportadora del Atlántico, Aguan/Honduras. Available at: http://cdm.unfccc.int/Projects/ 
DB/TUEV-SUED1260202521.42/view. 
107 Supra note 106, Project Design Document. 
108 Supra note 106, Registration Request Form. 
109 Wikipedia: Miguel Facussé Barjum. 

http://en.wikipedia.org/wiki/Oil_palm
http://articles.nydailynews.com/2011-10-07/news/30272695_1_homicide-rate-drug-gang-drug-cartels
http://www.oas.org/es/cidh/prensa/comunicados/2011/117.asp
http://www.oas.org/es/cidh/prensa/comunicados/2011/117.asp
http://tech.groups.yahoo.com/group/biofuelwatch/message/4568
http://cdm.unfccc.int/Projects/%20DB/TUEV-SUED1260202521.42/view
http://cdm.unfccc.int/Projects/%20DB/TUEV-SUED1260202521.42/view
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withdraw authorisation for Aguan and Lean CDM projects linked to assassinations and other human 

rights abuses in Honduras”. 

Although EDF Trading responsibly decided to publicly withdraw from the investments, Project 3197 is 

still active and functioning and EDA, as part of Corporatiòn Dinant, keeps receiving huge incentives from 

the International Finance Corporation (IFC) to improve biofuel production in Honduras.110  

Since the CDM EB approved the project, the human rights situation in Bajo Aguán has even worsened. 

Frequency in murders and harassments has not decreased and the peasant’s lawyer and human rights 

expert Antonio Trejo Cabrera was killed on September 22, 2012. 111 Furthermore, the whole area is 

currently under military occupation. The UN Working Group on the use of mercenaries, after visiting 

Honduras in February 2013, revealed that “many private security guards carry firearms that are 

prohibited and are allegedly used to commit human rights violations”.112 In particular, the experts voiced 

concern about the alleged involvement of private security companies hired by landowners in widespread 

human rights violations including killings, disappearances, forced evictions and sexual violence against 

representatives of peasant associations, and they also reported that “there is a wide scale impunity 

prevailing in the country as well as a total lack of confidence of the population in the judiciary, as these 

human rights violations allegedly committed by private security companies are not investigated, 

perpetrators remain unprosecuted and victims do not have access to remedies”.113 

The above violence and impunity have been widely condemned by human rights and other civil society 

organizations, both in Honduras and internationally, claiming that the use of CDM funding as additional 

income to companies which are already under suspicion of abuses clearly constituted an inexplicable 

mistake. 

Nevertheless, although Paragraph 8 of the Cancun Agreements (Decision 1/CP.16)114 states that “Parties 

should in all climate change related actions fully respect human rights”, the Executive Board argued that 

it has no mandate to address or investigate human rights abuses and that any matters related to the 

sustainable development of the projects lie with the government of the host country. In other words, the 

CDM EB declared itself to be totally incompetent in judging any human rights abuse and, with regard to 

environmental sustainability, it recalled Paragraphs 29 and 40(a) of the Marrakech Agreements to confirm 

that the Designated National Authority of the host party verifies, in complete autonomy, whether or not 

the project activity assists the country in achieving sustainable development and, once the positive 

                                                           
110 Rainforest Rescue, Press Release, Palm Oil in Honduras, 7 February 2011.  
111 Organization of American States, IACHR Press Release, IACHR Condemns Murder of Human Rights Defenders in Honduras, 
28 September 2012. 
112 United Nations Human Rights, Office of the High Commissioner for Human Rights, Private Military and Security Companies 
in Honduras Need Robust and Effective Monitoring, says UN Expert Group, Tegucigalpa/Geneva, 25 February 2013. 
113 Supra note 112. 
114 Supra note 4. 
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evaluation is given and the “written approval of voluntary participation” is issued, there is no right of 

appeal. “We are not investigators of crimes,” a board member considered, “we had to take judgments 

within our rules and there was not much scope for us to refuse the project. All the consultation 

procedures precisely had been obeyed”.115 “The Board is not equipped” enough, as the chairman of the 

CDM EB Martin Hession synthetically concluded.  

The case of Bajo Aguán is specific. Nonetheless, its inclusion in this thesis seemed to be appropriate for 

two reasons. Firstly, when a change in legislation is required or a reform is needed, nothing draws 

attention and highlights urgency more than referring to a documented case that has already occurred in 

reality. Secondly, and more importantly, Bajo Aguán, in its dramatic nature, touches on all of the main 

CDM criticisms and it has potential as a case study to be key in finding the correct and appropriate 

solutions to the aforementioned shortcomings in CDM project implementation into the future.  

In light of all the above considerations, the following final chapter will now evaluate the most appreciated 

reform proposals which are currently on the table. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
                                                           
115 The Guardian, Guardian Environment Network, EU Carbon Credits Scheme Tarnished by Alleged Murders in Honduras, UK, 
3 October 2011. 
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CHAPTER 5 

 
The Future of the CDM: Possible Changes and Thesis Conclusions 

 

 

5.1  First, Do No Harm: Incorporating Human Rights Concerns into the Climate Change Regime 

  

In order to rationally analyze human rights concerns in biofuel investments under the CDM, a concise 

recap seems appropriate. As described in Section 1.1, complex procedures require projects to be proposed 

by private investors, approved by the host country’s DNA, registered by the EB, validated and certificated 

by the DOEs 116  and finally concluded by the EB through the issuance of the Certified Emissions 

Reductions. In Chapter 3 it has been shown how industrialized countries, in their efforts to reduce GHGs 

emissions, have also provided their national legislations with measures aimed at increasing biofuel import 

and consumption. Subsequently, it has been considered how demand for renewable fuels in developed 

countries widely has led to human rights related concerns in biofuel source countries, causing inter alia 

phenomena of food prices increases, displacement of land and small-scale agriculture ruination.  

Recently, the existence of the connection between climate change and human rights has been publically 

admitted by the Office of the UN High Commissioner for Human Rights (OHCHR),117 where in their 

report they stated: “whereas agro-fuel production could bring positive benefits for climate change […] in 

developing countries, agro-fuels have also contributed to increase the price of food commodities because 

of the competition between food, feed and fuel for scarce arable land”. In 2008, the Committee on 

Economic, Social and Cultural Rights (CESCR) urged states to implement strategies to combat global 

climate change with an approach that does not negatively affect the right to adequate food and freedom 

from hunger.118  

With regard to clean investments in developing countries, the imperative formula “first, do no harm” 

brilliantly summarizes the general duty to give absolute priority to local people’s rights and interests.  

Among the efforts currently being carried out to ensure greater attention to human rights concerns in the 

CDM, the approach to achieve a wider use of voluntary standards deserves a special mention. As already 

pointed out in Section 2.2, private certifications are not only beneficial for the environment, requiring 

each project to represent an additional investment in the host country’s sustainable energy services, but 

                                                           
116 The DOEs verify whether the project meets the eligibility requirements (validation) and whether the expected GHGs emission 
reductions are effectively achieved (verification and certification).   
117 The Report of the Office of the United Nations High Commissioner for Human Rights on the Relationship Between Climate 
Change and Human Rights, U.N. Doc. A/HRC/10/61, 15 January 2009.    
118 Roth Arriaza N., “First, Do No Harm: Human Rights and Efforts to Combat Climate Change”, HeinOnline, 38 Ga. J. Int’l & 
Comp. L. 593, 2009-2010, p. 601. 
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they are also successful at rapidly improving implementation of labour and human rights. Furthermore, 

analyses of the effects of existing voluntary certification standards, in primis the aforementioned Gold 

Standard, showed their growing capabilities at promoting investments in poor areas by transferring the 

verification costs onto projects proponents, as well as by being more quickly approved and tailored to 

specific sectors or industries.119 

Besides the desirable spread of good practice standards, another interesting approach, that could be 

simultaneously realized, consists of integrating human rights concerns into the post-Kyoto agreements. 

Linking the corpus of international human rights law with the climate change regime could possibly 

constitute a valid remedy to the current lack and weakness of social and human rights concerns into the 

CDM rules. 

However, although highly promising from a human rights perspective, the eventual implementation of the 

above measures cannot be sufficient to improve the functioning of the CDM. As the next sections will 

underline, an additional and more incisive intervention is urgently required. The Clean Development 

Mechanism needs to be changed from within, through a radical reform of its procedures. 

 

 

5.2  A Review of CDM Executive Board Performances 

 

According to Art. 12(9) of the Kyoto Protocol, “participation under the Clean Development Mechanism 

[…] may involve private and/or public entities, and is subject to whatever guidance may be provided by 

the Executive Board”. In its quality of administrative authority of the CDM, only subject to the COP 

guidelines, the Executive Board is responsible for the development of an efficient and orderly market.  

In particular, while converting the GHG emission reductions previously certified by the DOEs into an 

equivalent amount of CERs,120 the EB acts as the market regulator of the CDM. This phase is crucial for 

the final success of the mechanism, since project’s participants will invest in the mechanism only if they 

ab initio consider the procedure, which leads to the eventual transfer of CERs, to be administered in a fair 

and transparent manner.  

In order to promote and improve investors’ participation, the Executive Board should be neutral and 

independent, its decision should be certain and predictable and all the involved private or public entities 

should be granted the right to a full and fair review of the decisions which affect their interests. More in 

general, procedures should be transparent and clear, and the entire process should be able to efficiently 

                                                           
119 Supra note 118, Roth Arriaza N., p. 608. 
120 The CERs are later issued and forwarded to the parties involved and the project participants. 
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ensure environmental and social integrity. Unfortunately, CDM reality dishearteningly differs from 

expectations. 

The first relevant concern regards neutrality and independence. Although EB members are not supposed 

to have any interest in the project, the interpretation of what constitute a “conflicting interest” is de facto 

reduced to the mere question of whether a financial conflict exists, but does not cover all the political 

conflicts of interests often characterizing investments.121 

Secondly, given that the Executive Board is the CDM highest administrative authority and is not subject 

to the control of any other institution or national legal system, transparency and public participation 

should play a central role in decision-making processes. In order to provide wider participation of 

interested parties to the EB deliberations, the COP required meetings to be “open to attendance, as 

observers, by all Parties and by all UNFCCC accredited observers and stakeholders, except where 

otherwise decided by the Executive Board”.122  

Nevertheless, in the attempt to find a balance between the objective of transparency and the need for 

efficiency and confidentiality, the 2002 CDM internal Rules of Procedures123 regrettably allowed the 

chair of the Executive Board to decide on the opening and closing of EB meeting and to limit the 

members’ attendance in the interest of economy and efficiency.124 The recent abuse of the above powers 

generated the improper tendency to conduct closed sections, where participants are rarely provided with 

the decisions’ reasoning.125 In light of the fundamental tenet that “justice should not only be done, but 

should manifestly and undoubtedly be seen to be done”,126 specific legislative intervention is required to 

discourage the blamed practice of close doors meetings as well as to generally improve participatory 

rights and access to information in the CDM.  

Thirdly, in order to earn investors’ trust and incentivize the development of the new carbon market, 

decisions should be as fair and consistent as possible. On the contrary, Executive Board decisions and 

interpretations are often unpredictable and unstable. Analyses conducted about decision-making processes 

have identified several reasons for the current inconsistency, e.g. the lack of institutional memory, the fast 

rotation of the EB members, the surplus of political concerns and the shortage of technical expertise. 

                                                           
121 Streck C. and Lin J., “Making Markets Work: A Review of CDM Performance and the Need for Reform”, EJIL The European 
Journal of International Law, Vol. 19 n. 2, 2008, p. 423.  
122 Decisions Adopted by the Conference of the Parties Serving at the Meeting of the Parties to the Kyoto Protocol, Decision 
3/CMP.1 on Modalities and Procedures for a Clean Development Mechanism as Defined in Article 12 of the Kyoto Protocol, 
FCCC/KP/CMP/2005/8/Add.1, Annex, paragraph 16.  
123 Rules of Procedures of the Executive Board of the Clean Development Mechanism, adopted at the eighth session of the COP 
in 2002 and the first session of the COP/MOP in 2005. 
124 Supra note 123, paragraphs 26 and 27. 
125 Supra note 121, Streck C. and Lin J., p. 426. 
126 Lord Hewart CJ in R. v. Sussex Justices, ex parte McCarthy, 1924, 1 KB 256. 
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Finally, but most importantly, although the EB decisions, as well as its omissions to decide, have relevant 

consequences for all the projects participants, there is no judiciary remedy that can be invoked to control 

conformity and legality. Surprisingly, when their rights or interests are improperly affected by an EB 

decision, private entities are not entitled to act before an appellate body and review it. The existing Kyoto 

Protocol guidelines and the current CDM regime do not provide any review opportunity nor do they allow 

access to courts or independent tribunals.  

The Executive Board is consequently immune from potential areas of disputes, relating inter alia to non-

conformity with operational procedures, violation of participatory rights, conflicts of interests, breach of 

confidentiality. Since the CDM is dominated by economic interests and any decision that impedes or 

reduces the likelihood of receiving CERs will potentially cause project developers financial damage, it is 

simply unacceptable that private investors are not entitled to seek compensation.  

Considering that, under the climate change regime, the Executive Board and its members are not granted 

any immunity, an end to the current unjustifiable impunity system is strongly desirable. Several 

academics highlighted the need to establish an international appellate body for the CDM and their idea 

immediately reached a wide consent among the Kyoto Protocol signatories.127 However, their intuition is 

still waiting to be translated into practice.  

Difficulties in creating an appellate body serving the mechanism facilitated the favor about an alternative 

proposal, which aims to defer CDM related disputes and complaints to national courts. This solution 

clearly presents the advantage not to require the establishment of additional institutions.128 Nevertheless, 

by allowing national courts to decide, with judicial authority, on the compliance of the Executive Board 

with the Kyoto Protocol and the post-Kyoto agreements, emerging problems of coherent and uniform 

interpretation and application of international laws, decisions and guidelines will require to be rapidly 

tackled and solved. 

 

 

5.3  Future Prospects and Thesis Conclusions 

  

The above procedural shortcomings, together with the current economic crisis, have deeply undermined 

the efficiency of the mechanism. As already considered in Section 1.2, only in 2012, the CERs have lost 

more than 90% of their price.129 Currently, the CDM is essentially collapsing. 

                                                           
127 Inter alios, Von Unger M., Streck C. and Lin J, supra notes 121 and 128.  
128 Von Unger M. and Streck C., “An Appellate Body for the Clean Development Mechanism: A Due Process Requirement”, 
HeinOnline, 2009 Carbon & Climate L. Rev. 31, 2009, p. 38.  
129 Supra note 21. 
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During the last decade, institutional bodies of the Kyoto Protocol have been perfectly aware of the 

deficiencies of the CDM apparatus. In 2008, the vice-chairman Lex de Longe unequivocally admitted that 

the mechanism “must run better, delays must gradually disappear, […] the material impact of procedural 

requirements may be revised  [and] stakeholders, those people and companies investing their time and 

money in the CDM, must be able to rely on a predictable and efficient mechanism”.130 If five years ago 

the adoption of appropriate measures was already required, now it is not possible to further postpone it. If 

then the procedures’ reform could be intended to improve the mechanism, now a stronger intervention is 

urgently needed to save it. 

After Doha 2012, where the Kyoto Protocol signatories agreed to a second commitment period running 

until the end of 2020, parties initiated to review the CDM modalities and procedures. Their activity aims 

in primis to increase demand for CERs, to create a fund to purchase and retire them as a contribution 

towards global mitigation and to enhance stakeholders’ consultation and participation. At the close of the 

seventy-second meeting of the CDM Executive Board, on March 8, 2013, the new chairman Peer Stiansen 

invited all parties to contribute to the development of effective remedies by submitting national 

suggestions and recommendations by June 2013, when they will be together evaluated in the next meeting 

in Bonn. The recommendations’ collection is intended to provide a set of different views and experiences 

about the mechanism, with a specific focus on host countries’ reactions to investments. The review is to 

culminate in a decision on revised modalities and procedures when parties will meet for the UN Climate 

Change Conference in Poland at the end of the year.131  

The above initiative, consisting of listening before acting, is surprisingly adherent to the approach that 

this thesis suggests having when realizing projects in poor areas. In the context of global agreements, 

which de facto address the future flow of economic investments from developed to developing countries, 

the consent and opinion of the latter are as relevant as the consent and opinion of local people affected by 

single projects. 

Notwithstanding the relevant procedural shortcomings herein analyzed, this research never considered 

other options alternative to the improvement of the mechanism. The CDM has, to date, had a positive 

impact on global climate change mitigation and, in developing countries, has introduced explicit carbon 

pricing while contributing to the building of the networks and institutions required to monitor, report and 

verify GHG emissions.132 In this regard, particularly comforting is the interview released on May 2, 2013, 

                                                           
130 United Nation Framework Convention on Climate Change, Clean Development Mechanism: 2008, in Brief. UNFCCC, Bonn, 
2008.  
131 UNFCCC, Highlights - The 72nd Meeting of the CDM Executive Board, 8 March 2013.  
132 Phillips G., Razzouk A. and Hafeli-Hestvik S., “The Future of the CDM, Ten Reasons to Use its Full Potential”, A Paper 
Produced on Behalf of the Project Developer Forum by Sindicatum Sustainable Resourses, 2013, p. 5. 
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by Peer Stiansen, where he not only confirmed his enthusiasm for the above initiative, but also declared to 

be confident in the final survival of the CDM.133  

By being the only Kyoto remedy specifically provided for, and currently available to, developing 

countries, the Clean Development Mechanism must never be abandoned. However, the mere survival of 

the mechanism, regardless of the related social benefits and risks, is not consistent with the Kyoto 

Protocol intentions nor does it reflect the great energy that its signatories are recently showing in order to 

save it. 

If economic efficiency is the first prerequisite for the CDM survival, the main aims of its salvation are the 

final benefit of developing countries and the spread of a more equitable sustainable development. The 

CDM destiny is indissolubly linked to the urgent need for integration of social and human rights concerns 

into the climate change regime. Every reform proposal exclusively aimed at enhancing issuance of CERs 

without providing human and participatory rights to people affected by investments will only be able to 

dangerously lengthen its agony.   

While analyzing CDM projects in the biofuel sector, specific focus on social issues and land rights 

concerns allowed to disclose the incoherence of “turning food for the poor into fuel for the rich”, and 

consequently suggested the rapid adoption of concrete measures to incentivize developing countries, 

especially the LDCs, to host second and third generation biofuel production projects over food crops 

investments.  

Accordingly to the EU proposal to limit to 5% the amount of first generation biofuels that can be used to 

meet the 20-20-20 targets, this thesis’ conclusions would definitely suggest that opting for new caps on 

biofuel import would be the most efficient way to address food security issues in the CDM investments. 

As the EU Commissioner for Climate Action Connie Hedegaard brilliantly summarized, “for biofuels to 

help us combat climate change, we must use truly sustainable biofuels. We must invest in biofuels that 

achieve real emission cuts and do not compete with food. [...] Everything else will be unsustainable”.134 

 
 
 
 
 
 

                                                           
133 RTCC Responding to Climate Change, “EU Uncertainty Likely to Affect Global Carbon Market”, 2 May 2013. 
134  EU Commission, “New Commission proposal to minimise the climate impacts of biofuel production”, European 
Commission, Press Release, 17 October 2012, Brussels, IP/12/1112, 2012. 
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