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1. Introduction 

 
The compliance system of the Kyoto Protocol to the United Nations Framework Convention on Climate 

Change has been operational since 2006. The Procedures and mechanisms relating to compliance under the 

Protocol (Procedures on compliance) were adopted in pursuit of the long-term objective of the United 

Nations Framework Convention on Climate Change (UNFCCC), which is to prevent the greenhouse gas 

concentrations in the atmosphere to reach a level that would have dangerous effects on the earth’s climate.   

This thesis will examine the history of the Kyoto Protocol's compliance system as well as analyzing 

how the compliance system functions today. The aim of the thesis is to answer the question whether the 

compliance system is effective enough to ensure that the Parties to the Protocol comply with their 

commitments under the Protocol. The final chapter will reflect on the future of the climate change regime. 

 Before an evaluation of the compliance system of the Kyoto Protocol can take place it is important to 

emphasize that climate change is a very complex problem. It offers political, socio-economic, and technical 

challenges. In many cases, political and economic reasons override decisions that would be better for the 

climate. Today the Parties to the Kyoto Protocol are 192. Only 38 of them have committed to reducing 

Greenhouse Gas Emissions (GHG) in the new commitment period, from 2013 to 2020. Complying with the 

Kyoto Protocol is not a simple task and can be problematic due to the complex political and socio-economic 

influences and although the Parties to the Protocol might have had good intentions when they became 

parties, economic and political pressure can affect the Parties to either delay or compromise on 

commitments.1 

 

1.1. The objective of the UNFCCC 

 

The International Negotiating Committee for a Framework Convention on Climate Change (INC)2 

concluded the UNFCCC at a time where the dangers of increased climate change were becoming clearer. 

The Convention on Climate Change was concluded in 1992 and adopted the same year at the Rio Conference 

on the Environment and Development. The ultimate objective of the UNFCCC is according to Article 2, to 

prevent the greenhouse gas concentrations in the atmosphere to reach a level that would have dangerous 

effects on the earth's climate. The UNFCCC entered into force on 21 March 1994. Today, the UNFCCC has 

a near universal membership with 195 Parties. Scientific knowledge of what causes climate change, and what 

the effects of climate change are and potentially will be, has accumulated since the UNFCCC entered into 

                                                
1 Birnie P., Boyle A., Redgwell C., International Law and the Environment (Oxford University Press, Oxford 2009), p. 249. 
2 INC was established by the General Assembly in December 1990. 
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force. During this 20 year period the international system has tried to keep up with the increased knowledge 

of the causes and effects of climate change. The Conference of the Parties (COP) to the UNFCCC has 

through the years adopted various decisions that are meant to counteract the threat of climate change. One of 

the greatest achievements of the COP has been the adoption of the Kyoto Protocol that came into effect in 

2005. The Kyoto Protocol sets fixed targets and commits the Parties to reduce their emissions, it is moreover 

stated in the Protocol’s preamble that the Parties to the Protocol are in pursuit of the ultimate objective of the 

UNFCCC. 

 Since the Kyoto Protocol sets fixed targets and commitments on emissions, it had to be accompanied 

by some sort of monitoring and compliance system that enables the institutions of the UNFCCC and the 

Protocol to monitor whether or not the Parties are in breach of their commitments. Article 18 of the Protocol 

stipulates that the Conference of the Parties, serving as the meeting of the Parties to the Protocol (CMP), 

shall at its first session, approve appropriate and effective procedures and mechanisms to determine and 

address cases of non-compliance. Furthermore, it is stated that any procedures and mechanisms under Article 

18 that entail binding consequences shall be adopted by an amendment to the Protocol. It is clear that, when 

setting binding targets, the Parties to the Convention must have been aware that monitoring and compliance 

procedures were necessary and furthermore that some consequences had to be for those Parties that did not 

meet their commitments. The purpose of such compliance procedures would be to maintain the ability to 

respond in cases where Parties failed to meet their commitments and to deter non-compliance.3 

The compliance system of the Protocol has been much discussed ever since it came to effect because the 

Procedures and mechanisms relating to compliance under the Kyoto Protocol were not adopted in 

accordance with what the Protocol stipulates in Article 18 regarding binding consequences of procedures and 

mechanisms on non-compliance.4  

 

1.2. An effective compliance system 
 
In order to evaluate effectiveness, it is necessary to define the term effective, or effectiveness. One way 

is to define it as the degree to which a given rule induces changes in behavior that further the goals of the 

rule. The term can also be defined as the degree to which a rule improves the state of the underlying 

problem. The third way to define effectiveness could be the degree to which a rule achieves its inherent 

policy objectives. The definition of effectiveness that will be employed in this thesis will be: observable, 

                                                
3  Wang X. and Wiser G. “The Implementation and Compliance Regimes under the Climate Change Convention and its Kyoto 

Protocol” in Vol. 11, No. 2, Review of European Community and International Environmental Law (RECIEL). (2002), pp. 181 – 
198 at p. 191. 

4  See for example: Wang X., Wiser G “The Implementation and Compliance Regimes under the Climate Change Convention and 
its Kyoto Protocol”; MacFaul L., “Developing the Climate Change Regime: The Role of Verification” and; Halvorssen A., and 
Hovi J. in “The nature, origin and impact of legally binding consequences: the case of the climate regime”. 
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desired changes in behavior. An effective compliance system is therefore a system that leads to observable, 

desired behavioral change. Effectiveness is the measure of that change.5  

Compliance as a concept draws no causal linkage between a legal rule and behavior, but simply 

identifies conformity between the rule and behavior. To speak of effectiveness is to speak directly of 

causality: to claim that a rule is “effective” is to claim that it led to certain behaviors or outcomes, which may 

or may not meet the legal standard of compliance.6 The purpose of compliance systems in international 

agreements can be explained like this: to make compliance processes transparent; to identify compliance 

problems at an early stage; to help parties fix problems; and to respond to non-compliance.7  

What is an effective compliance system with regard to the UNFCCC and the Kyoto Protocol? The 

objective of Article 2 of the UNFCCC, as was mentioned in section 1.1, is the stabilization of greenhouse gas 

concentrations in the atmosphere at a level that would prevent dangerous anthropogenic interference with the 

climate system. It is stated in the preamble of the Kyoto Protocol, that the Parties to the Protocol are in 

pursuit of the ultimate objective of the UNFCCC and are to be guided by the principles of Article 3 of the 

UNFCCC. The long-term goal of an effective compliance system to the Kyoto Protocol must therefore be a 

system that manages to prevent the greenhouse gas concentrations in the atmosphere from reaching a level 

that would cause dangerous interference with the climate system. A short-term goal of an effective 

compliance system is a system that leads to desired changes in the behavior of the Parties to the Protocol, 

meaning that the Parties that have binding emission targets keep their emissions within the set targets of 

Annex B of the Protocol. 

Today not all the Parties to the Convention are Parties to the Kyoto Protocol and not all the Parties to 

the Protocol have binding emission targets. The result of this is that even though the Parties to the Protocol 

reach their goal, that doesn’t necessarily mean that the goal of Article 2 of UNFCCC will be reached. The 

compliance system to the Kyoto Protocol could therefore be effective in the meaning that the Parties to the 

Protocol don't exceed their emission targets.  

 

1.3. The future of the climate regime 

 

Tackling climate change is not an easy task and the differing interests of the participating states are 

evident when reading the text of the UNFCCC. The UNFCCC has been criticized for containing “only the 

vaguest of commitments regarding stabilization and no commitment at all on reductions”.8 It was concluded 

                                                
5  Raustiala K. “Compliance and effectiveness in international regulatory cooperation” (vol. 32. Issue 2) Western Reserve Journal 

of International Law Special supplement, (2000) pp. 387 - 439 at pp. 393 – 394. 
6  Ibid. at p. 392. 
7  Wang X. and Wiser G., “The Implementation and Compliance Regimes under the Climate Change Convention and its Kyoto 

Protocol” in Vol. 11, No. 2, Review of European Community and International Environmental Law (RECIEL) (2002) pp. 181 – 
198 at p. 183. 

8 Bodansky, 18 Yale JIL (1993) p. 454. 
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in the Berlin Mandate that was adopted at the COP in Berlin in 1995, that certain provisions of the UNFCCC 

were inadequate. It was therefore agreed to begin a process to enable the COP to take appropriate action for 

the period beyond the year 2000.9 This would have to be done through the adoption of a protocol or another 

legal instrument.10 The third COP was held in 1997 in Kyoto. The mandate of the Kyoto Conference was to 

negotiate and adopt the content of a document that had been produced by an Ad hoc Group on the Berlin 

Mandate.11 The Kyoto Protocol to the UNFCCC was concluded at the COP in Kyoto in 1997. During the 

Conference it wasn't at all foreseeable that the States would succeed in negotiating a text that all Parties 

could agree on because of their differing interests and opinions, but at the last minute they succeeded.12 55 

states were needed to ratify the Protocol, in order for it to enter into force. That did not happen until eight 

years later and the Kyoto Protocol entered into force in 2005. During the time between the negotiation of the 

text in 1997 and until the Protocol entered into force, important participants like the United States of 

America decided to withdraw from the Protocol, which greatly affected the outcome of the total amount of 

emissions that were to be spared.13  

The future of the climate change regime is uncertain, meaning that it is not certain how exactly it will 

evolve over the next 10 years. What is certain is that a new commitment period for the Kyoto Protocol 

covering the period from 2013 – 2020 has been agreed and the COP in Durban agreed to negotiate a new 

legal document on climate change by 2020. The current rules on compliance relating to the Kyoto Protocol 

will therefore be utilized at least until 2020. What will happen after that is uncertain but it is likely that 

whatever compliance mechanism will be adopted, the current compliance system will at least be used for 

guidance. 

The objective of this thesis is, as mentioned in the beginning, to examine whether the compliance 

system of the Kyoto Protocol is effective enough to ensure Parties compliance to the commitments of the 

Protocol. Effectiveness was defined as: observable, desired changes in behavior. An effective compliance 

system to the Protocol has a long-term goal and a short-term goal. The long-term goal is to prevent the 

greenhouse gas concentrations from reaching a level that would cause dangerous interference with the 

climate system and the short-term goal is to have a compliance system that leads to desired changes in the 

behavior of the Parties to the Protocol, that is that the Parties will keep their emissions within the set targets 

of the Protocol. With the aim to evaluate the effectiveness of the compliance system of the Protocol, the 

thesis begins with a general discussion on the verification and compliance system of both the UNFCCC and 

the Kyoto Protocol as well as when and how they came into place. In chapter 3 there is a further discussion 
                                                
9  It is stated in Decision 1/CP.1 The Berlin Mandate that Article 4, paragraphs 2(a) and (b) of the UNFCCC are not adequate and 

provided a mandate for negotiating more rigorous obligations.  
10 Framework Convention on Climate Change. Berlin. Decisions adopted by the Conference of the Parties. Decision 1/CP.1. 
11 UNFCCC. Kyoto 1997. Adoption of a protocol or another legal instrument: Fulfillment of the Berlin Mandate. 
12 MacFaul L. “Developing the climate change regime: the role of verification” in  Avenhaus R., Kyriakopoulus N., Richard M. and 

Stein G. (Eds), Limiting the Spread of Weapons of Mass Destruction and Monitoring the Kyoto Protocol (Springer, Berlin, 
Heidelberg, 2006) pp. 171-209, at p. 180. 

13 Fehl C., Living with a Reluctant Hegemon: Explaining European Responses to US unilateralism (Oxford University Press, 
Oxford 2012), p. 119. 
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on the compliance system of the Kyoto Protocol and how the Parties compliance is monitored. In chapter 4, 

three cases that the Compliance Committee of the Protocol has dealt with, will be examined and in chapter 5 

there is a discussion based on all the information from the previous chapters, whether or not the current 

compliance system to the Kyoto Protocol is effective. In chapter 6 there is a discussion on what lies ahead 

for the climate change regime and what is needed in order for a compliance system to be effective. It should 

be emphasized that there is much uncertainty regarding the future of the climate change regime and that the 

system is quite new and still not fully functional which of course affects the extent to which the compliance 

system can be evaluated. 
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2. The verification and compliance system of the UNFCCC and 

 the Kyoto Protocol. 
 

2.1. General discussion. 
 
Before an analysis of the compliance system of the Kyoto Protocol can take place, it is essential to look 

at when the compliance system was established as well as the reasons for setting up a compliance system to 

begin with. The aim of procedures for non-compliance is generally to secure compliance with a treaty.14 The 

objective of the Procedures on compliance is according to Section I, to facilitate, promote and enforce 

compliance with the commitments under the Protocol. A number of environmental treaties have introduced 

formal non-compliance procedures for this purpose, for example the 1992 OSPAR Convention and the 2001 

POPS Convention.15 Non-compliance puts the focus on the commitments, rather than on broader questions 

affecting the further development and effectiveness of a regulatory regime. The fundamental assumption is 

that governments voluntarily undertake commitments they normally intend to comply.16 The options 

available to promote compliance with multilateral environmental agreements (MEAs) range from 

management approaches that can be considered as soft approaches to enforcement approaches that would in 

comparison be considered as hard approaches. Management approaches are based on the presumption that 

states are in general willing to comply with agreements and that non-compliance that stems from a lack of 

capacity, is unintentional, because of uncontrollable circumstances or ambiguity in the terms of an 

obligation. In short, non-compliance is not the fault of the state in question but because of some outer forces 

that the state has no control over. Enforcement approaches presume on the other hand that a state will not 

necessarily comply with an international agreement, unless it would be more costly for a state not to 

comply.17 The enforcement approach advocates argue that if levels of compliance with MEAs appear to be 

high, it is because of the weakness of these agreements obligations that demand little more action than states 

would have carried out in their absence. When more stringent obligations are introduced, harder enforcement 

measures are required.18 

It's necessary for an effective verification and compliance system, to both reflect the monitoring 

capacity of the parties and also to contain procedures for improving their capacity. Together, the verification 
                                                
14 Birnie P., Boyle A., Redgwell C., International Law and the Environment (Oxford University Press, Oxford 2009), p. 245. 
15 Article 23 of the Convention for the Protection of the Marine Environment of the North-East Atlantic (OSPAR), Article 17 of the 

Stockholm Convention on persistent Organic Pollutants (POPS) 
16 Bilder R., “Beyond Compliance: Helping Nations Cooperate” in Shelton D. (ed), Commitment and Compliance, Oxford, (2000) 

p. 66. 
17 MacFaul L., “Developing the climate change regime: the role of verification”, in Avenhaus R., Kyriakopoulus N., Richard M. 

and Stein G. (Eds) Limiting the Spread of Weapons of Mass Destruction and Monitoring the Kyoto Protocol, Springer, Berlin, 
Heidelberg, (2006) pp. 171-209, at p.183.  

18 Idem. 
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and compliance system function to ensure the environmental integrity of a regime.19 If states are confident 

that the verification and compliance system will be able to identify and expose non-compliance as well as 

prevent instances of non-compliance, they are more likely to cooperate with each other and agree and adhere 

to a strong treaty. A verification and compliance system can furthermore play a large role in inspiring 

confidence among parties in the development and maintenance of a treaty.20 In the next two sections the 

verification and compliance of the both the UNFCCC and the Kyoto Protocol will be shortly examined in 

order to demonstrate how the compliance systems of both the Convention and of the Protocol are set up. 

 

 

2.2. The United Nations Framework Convention on Climate Change. 
  

The UNFCCC is a framework convention that has a nearly universal participation. The UNFCCC 

establishes a process for reaching further agreement on policies and specific measures to deal with the issue 

of climate change.21  

The UNFCCC's objective is set out in Article 2 where it says that the ultimate objective of the 

Convention is: stabilization of greenhouse gas concentrations in the atmosphere at a level that would prevent 

dangerous anthropogenic interference with the climate system. The UNFCCC’s principles are set out in 

Article 3 where it is stipulated in the first place that the parties should protect the climate system for the 

benefit of present and future generations of humankind on the basis of equity and in accordance to their 

common but differentiated responsibilities and respective capabilities. In the second place it is stated, that 

full consideration should be given to those developing country Parties that are particularly vulnerable to the 

adverse effects of climate change. In the third place it is stated, that precautionary measures should be taken 

to anticipate, prevent or minimize the causes of climate change and mitigate its adverse effects. In the fourth 

and fifth paragraph, the promotion of sustainable development and cooperation with a goal of sustainable 

economic growth is encouraged. Article 4 of the Convention stipulates in some detail the commitments that 

the Parties adhere to. In paragraph 2 of article 4 it is especially stated that the Annex I Parties shall commit 

themselves specifically to the adoption of national policies on the mitigation of climate change and 

periodically communicate detailed information on its policies and measures on the mitigation of climate 

change.  

In item g of paragraph 2, it is stated that any Party not included in Annex I may notify the Depository 

that it intends to be bound by the same subparagraphs explained above as Annex I Parties on adopting 

national policies on climate change and to start submitting emission reports periodically. The communication 
                                                
19 MacFaul L. “Developing the climate change regime: the role of verification”, in Avenhaus R., Kyriakopoulus N., Richard M. and 

Stein G. (Eds) Limiting the Spread of Weapons of Mass Destruction and Monitoring the Kyoto Protocol (Springer, Berlin, 
Heidelberg, 2006) pp. 171-209, at p. 172. 

20 Ibid. at p.171. 
21 Birnie P., Boyle A., Redgwell C., International Law and the Environment (Oxford University Press, Oxford 2009), p. 357. 
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from Non-Annex I parties is not subject to in-depth review but information from them is drawn up into a 

compilation and synthesis report. 22 

 

2.2.1. Verification system of the UNFCCC 
 
Although there are no set targets or commitments in the UNFCCC, the Parties have to prepare 

periodically an inventory of all emissions that is made available for the COP to evaluate. The National 

greenhouse gas inventories as according to Article 4(1) are the basis of the UNFCCC’s verification system 

where the parties are to: develop, periodically update, publish and make available to the COP, in accordance 

with Article 12, national inventories of anthropogenic emissions by sources and removals by sinks of all 

greenhouse gases not controlled by the Montreal Protocol. According to Article 12(1)(a) each Party to the 

Convention shall communicate to the COP a national inventory of anthropogenic emissions by sources and 

removals by sinks to the extent its capacities permit. These inventories of anthropogenic emissions are 

essential for assessing the total and individual efforts made to address climate change and progress towards 

meeting the ultimate goal of the convention.23 The inventories are also needed for the evaluation of 

mitigation options, assessment of the effectiveness of policies and measures and for making long-term 

emissions projections as well as providing the basis for emissions trading.24 Despite the fact that the 

UNFCCC demands that emissions will be reduced and also that the Parties submit reports on their emissions, 

the lack of specificity of the UNFCCC’s obligations makes assessment of its implementation difficult.25  

 

2.2.2. The IPCC Guidelines for National Greenhouse Gas Inventories 
 
The IPCC26 Guidelines are intended to assist the Parties with compiling complete, national inventories 

of anthropogenic emissions by sources and removals by sinks of greenhouse gases not controlled by the 

Montreal Protocol. The IPCC Guidelines consist of five volumes. Volume 1 describes the basic steps in 

inventory development and provides a general guidance and information on reporting. Volumes 2 to 5 

provide guidance for estimates in different sectors of the economy.27 

The IPCC Guidelines are structured so that any country, regardless of what their resources are or what 

                                                
22 MacFaul L., “Developing the climate change regime: the role of verification”, in Avenhaus R., Kyriakopoulus N., Richard M. 

and Stein G. (Eds) Limiting the Spread of Weapons of Mass Destruction and Monitoring the Kyoto Protocol (Springer, Berlin, 
Heidelberg, 2006) pp. 171-209, at p. 178. 

23 Ibid., at p.175. 
24 Ibid., at p.183.  
25 idem.  
26  The Intergovernmental Panel on Climate Change.  
27 The IPCC Guidelines. Introduction, available at ipcc.ch. 
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experience it holds, is able to produce reliable estimates of their emissions.28 Default values are supplied for 

all sectors of the various parameters and emission factors that are required, so that a country will only need 

to supply the national activity data. This approach also allows the countries that hold more information and 

resources to use more detailed country-specific methodologies but still retaining the compatibility, 

comparability and consistency between countries. The guidelines also integrate and improve earlier guidance 

on good practice in inventory compilation so that the final estimates are neither over- nor underestimates as 

far as can be judged and uncertainties are reduced as far as possible.29  

In the IPCC Guidelines the same definition of good practice that was introduced with GPG2000 is 

used.30 It was concluded that the definition had gained a general acceptance amongst countries as the basis 

for inventory development. According to the definition, good practices are those, which contain neither over- 

nor underestimates so far as can be judged, and in which uncertainties are reduced as far as practicable.31 The 

requirements are intended to ensure that estimates of emissions by sources and removals by sinks, even if 

they are uncertain, are bona fide estimates, meaning that they don't contain any biases that would have been 

possible to identify and eliminate. Furthermore, they should ensure that uncertainties have been reduced as 

far as practicable, given the national circumstances. This will result in estimates that are presumably the best 

attainable, given the current scientific knowledge and resources that are available.32 The multilateral 

approach to emissions monitoring, provided for under the UNFCCC, means that the states’ emissions 

estimates are comparable since they must all use IPCC Guidelines or IPCC compatible methodologies.33  

 

 

2.3.  The Kyoto Protocol 
 
 The Kyoto Protocol, unlike the UNFCCC, sets binding greenhouse gas emissions targets for Annex 1 

country Parties34 as well as establishing a fixed or “absolute” emissions targets for Annex I Parties defined in 

terms of change from an agreed base year. Each Annex I Party has also been given a quantified emission 

limitation or reduction target with the aim of reducing their overall emissions by at least five per cent below 

1990 levels by the end of the Protocol’s first commitment period, which ended in 2012. These targets were 

agreed by negotiation between the Parties with no specific logical basis used to determine the 

                                                
28 Ibid. 
29 The IPCC Guidelines.  
30 GPG2000 is a report prepared by the IPCC on Good Practice Guidance and Uncertainty Management in National Greenhouse 

Gas Inventories in 2000. 
31 The IPCC Guidelines. 3 Approach to developing the guidelines. Available at ipcc.ch. 
32 Ibid. 
33 MacFaul L., “Developing the climate change regime: the role of verification” in Limiting the Spread of Weapons of Mass 

Destruction and Monitoring the Kyoto Protocol. (Avenhaus R., Kyriakopoulus N., Richard M. and Stein G. (Eds) (Springer, 
Berlin, Heidelberg, 2006) pp. 171-209, at 178. 

34 Annex I Parties are the developed country Parties that are listed in Annex I to the UNFCCC Parties that have binding emission 
targets according to the Protocol. 
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commitments.35 Unlike the UNFCCC the Kyoto Protocol has a compliance system for monitoring 

compliance to the agreed commitments whilst the monitoring system of the UNFCCC only persists of a 

national inventory of anthropogenic emissions that are to be made available to the COP.36 The verification 

and compliance system of the Protocol can be described as both complex and thorough: complex, since it 

must monitor compliance with emissions reduction targets and Parties participation in the “flexible 

mechanisms”, and thorough, since it not only needs to guarantee environmental integrity but also to 

accurately and transparently regulate a new emissions trading system.37  

 

2.4. Conclusion. 
 
As has been discussed, the verification and compliance system of the UNFCCC consists of a national 

inventory that the Parties prepare for the COP to evaluate. The purpose of the national inventory doesn't 

seem to have any other purpose than to provide the COP with information about the status of anthropogenic 

emissions since the UNFCCC doesn't set any fixed targets that the Parties can exceed and therefore violate 

the UNFCCC’s provisions.  

The Marrakesh Accords established the compliance system of the Protocol but the system didn't start 

functioning until 2006. The Procedures on compliance that were adopted by the Marrakesh Accords have 

never been adopted with an amendment to the Protocol like is stipulated in the Protocol, this has led to 

discussions about to what extent the rules are binding upon the Parties. It can be stated that the Marrakesh 

Accords are, despite not being adopted as an amendment, a politically potent accomplishment that makes the 

Protocol’s compliance system one of the most robust ever adopted for an MEA because the Accords have 

agreed upon by the COP and adopted by all participating States.38 The issue of an amendment to the Protocol 

will be further discussed in chapter 4. 

 

                                                
35 MacFaul L. “Developing the climate change regime: the role of verification”, in Avenhaus R., Kyriakopoulus N., Richard M. and 

Stein G (Eds) Limiting the Spread of Weapons of Mass Destruction and Monitoring the Kyoto Protocol (Springer, Berlin, 
Heidelberg, 2006) pp. 171-209, at p. 180. 

36 Article 4. 1. a. and Article 12 of the UNFCCC. 
37 Supra note 34 at p. 181. 
38  See for example Wang X. and Wiser G. “The Implementation and Compliance Regimes under the Climate Change Convention 

and its Kyoto Protocol”  
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3. Monitoring the Parties compliance   

 

 The objective of the Procedures and mechanisms relating to compliance under the Kyoto Protocol is, 

according to section I to: facilitate, promote and enforce compliance with the commitments under the 

Protocol. The Kyoto Protocol's compliance system has been described as forming an integral part of the 

governance system of the protocol and providing for an unprecedented administrative review, by an 

independent international body, of state action to implement the protocol. Furthermore, the compliance 

system has been described as unique for an MEA especially because its objective is to enforce as well as to 

facilitate and promote compliance.39 The Protocol’s compliance system is the first of such systems to 

combine facilitative and enforcement-oriented features in one and the same system.40 

 

3.1. The Kyoto Protocol Compliance Committee 

 

The Compliance Committee consists of twenty members that are elected by the CMP. The Committee 

functions through a plenary, a bureau and two branches: the Facilitative branch and the Enforcement branch. 

As their names suggest, the Facilitative branch aims to provide advice and assistance to Parties in order to 

promote compliance, whereas the Enforcement branch has the responsibility to determine consequences for 

Parties that fail to meet their commitments. Both branches are composed of 10 members, including one 

representative from each of the five official UN regions (Africa, Asia, Latin America and the Caribbean, 

Central and Eastern Europe, and Western Europe and others), one from the small island developing States, 

and two each from Annex I and non-Annex I Parties. Members of the Committee and their alternates shall 

serve in the individual capacities. They shall furthermore have recognized competence relating to climate 

change and in relevant fields such as the scientific, technical, socio-economic or legal fields.41 The 

Committee adopts decisions by a quorum of at least three fourths of the members to be present. The 

Committee shall furthermore make every effort to reach agreement on any decision by consensus. If all 

efforts at reaching consensus have been exhausted, the decisions can be adopted by a majority of at least 

three fourths of the members present and voting.42 

The bureau of the Compliance Committee is made up of the chairpersons and the vice chairpersons of 

both of the branches. The bureau is responsible for allocating questions of implementation to the appropriate 

                                                
39 Lefber R. and Oberthür S. “Key features of the Kyoto Protocol’s compliance system” in Brunnê J., Doelle M., Rajmani L.. 

(Eds.), Promoting Compliance in an Evolving Climate Regime (Cambridge University Press, Cambridge 2012) pp. 77-101, at p. 
78. 

40  Brunnée J. “The Kyoto Protocol: Testing Ground for Compliance Theories” in volume 63, Zeitshrift für ausläldisches öffentiches 
Recht und Völkerrecht (Heidelberg Journal of International law, 2003) at p. 256. 

41 Section II, item 5 of the Procedures and mechanisms relating to compliance under the Kyoto Protocol. 
42 Idem. 
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branch. It can furthermore designate one or more members of one branch to contribute to the work of the 

other branch on a non-voting basis.43 The bureau has moreover proved important to the overall functioning 

of the Committee, because it determines the timing and organization of meetings of the plenary and guides 

the preparation of associated documents.44  

The plenary of the Committee consists of all the members of both the Facilitative branch and the 

Enforcement branch. The main functions of the plenary are to report on the activities of the Committee to the 

CMP. The Committee is also to apply the general policy guidance that is received from the CMP and to 

submit proposals on administrative and budgetary matters to the CMP. The plenary is also to develop any 

further rules of procedure that may be needed, including rules on confidentiality, conflict of interest, and 

submission of information by intergovernmental and non-governmental organization and translation, for 

adoption by the CMP.45 

 
 

3.2. The Facilitative branch 
 

 The Facilitative branch is composed of one member of each of the five regional groups of the United 

Nations and one member from the small island developing States. There are moreover two members that are 

included in Annex I and two non-Annex I members. The members are elected by the CMP for a term of four 

years but five new members are elected every two years to ensure that are always members with know-how 

present in the branch. The members shall not serve for more than two consecutive terms.  

The Facilitative branch is responsible for providing advice and facilitation to Parties in implementing 

the Protocol and for promoting compliance by Parties with their commitments under the Protocol. The 

Facilitative branch is furthermore responsible for addressing questions of implementation that relate to 

Article 3, paragraph 14 of the Protocol. Paragraph 14 stipulates that Annex I Parties shall strive to implement 

the commitments in such a way as to minimize adverse social, environmental and economic impacts on 

developing country Parties. The Facilitative branch shall also address questions on implementation with 

respect to the provision of information on the use by a Annex I Party of Articles 6, 12 and 17 of the 

Protocol,46 which shall be supplemental to its domestic action, taking into account any reporting under 

Article 3 (2) of the Protocol.   

The Facilitative branch is responsible for providing advice and facilitation for compliance with 

                                                
43 Section II, item 7 and Section VII, item 1 of the Procedures and mechanisms relating to compliance under the Kyoto Protocol. 
44 Lefber R. and Oberthür S. “Key features of the Kyoto Protocol’s compliance system” in Brunnê J., Doelle M., Rajmani L. (Eds), 

Promoting Compliance in an Evolving Climate Regime (Cambridge University Press, Cambridge 2012). 
45 Section III of the Procedures and mechanisms relating to compliance under the Kyoto Protocol. 
46 Article 6 of the Protocol deals with projects aimed at reducing anthropogenic emissions by sources or enhancing anthropogenic 

removals by sinks of greenhouse gases in any sector of the economy. Article 12 is about the clean development mechanism and 
Article 17 discusses that the COP shall define the relevant principles, modalities, rules and guidelines, in particular for 
verification, reporting and accountability for emissions trading.  
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commitments under Article 3(1)47 of the Protocol. The Facilitative branch is also responsible for applying the 

consequences that are set out in section XIV of the Procedures on compliance taking into account the 

principle of common but differentiated responsibilities and respective capabilities whilst deciding on the 

application of the consequences. These consequences are more accurately: provision of advice and 

facilitation of assistance to individual Parties regarding the implementation of the Protocol; facilitation of 

financial and technical assistance to any Party concerned, including technology transfer and capacity 

building from sources other than those established under the UNFCCC and the Protocol for the developing 

countries; facilitation of financial and technical assistance, including technology transfer and capacity 

building, taking into account Article 4, paragraphs 3, 4 and 5 of the Convention; and formulation of 

recommendations to the Party concerned, taking into account Article 4, paragraph 7, of the UNFCCC.  

 

3.3. The Enforcement branch 

The composition of the Enforcement branch is the same as the Facilitative branch's, it consists of ten 

members that are elected by the CMP for a period of four years. The members of the Enforcement branch 

have to have legal experience. The Enforcement branch is responsible for determining whether an Annex I 

Party is in compliance with: its quantified emission limitation or reduction commitment under Article 3, 

paragraph 1, of the Protocol; the methodological and reporting requirements under Article 5, paragraphs 1 

and 2, and Article 7, paragraphs 1 and 4, of the Protocol; and the eligibility requirements under Articles 6, 12 

and 17 of the Protocol. The Enforcement branch determines furthermore whether to apply adjustments to 

inventories under Article 5, paragraph 2, of the Protocol, in the event of a disagreement between an expert 

review team (ERT) under Article 8 of the Protocol and the Party involved. The branch also determines 

whether to apply a correction to the compilation and accounting database for the accounting of assigned 

amounts under Article 7, paragraph 4, of the Protocol, in the event of a disagreement between an ERT under 

Article 8 of the Protocol and the Party involved concerning the validity of a transaction or such a Party’s 

failure to take corrective action. The Enforcement branch shall be responsible for applying the consequences 

that are set out in section XV for the cases of non-compliance. The consequences of non-compliance can be 

divided into three categories:  

The Enforcement branch can firstly determine that a Party is not in compliance with Article 5 (1) or (2), 

or Article 7(1) or (4), of the Protocol. When that happens it shall apply the following consequences, taking 

into account the cause, type, degree and frequency of the non-compliance of that Party: a declaration of non-

compliance; and a development of a plan that is further described below. The Party not in compliance, shall, 

within three months after the determination of non-compliance, or the amount of time that the Enforcement 

branch considers appropriate, submit to the Enforcement branch for review and assessment a plan that 

                                                
47  Article 3(1) of the Protocol stipulates that Annex I Parties shall not individually or jointly exceed their emission amounts. 
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includes:  

1.  An analysis of the causes of non-compliance of the Party;  

2.  Measures that the Party intends to implement in order to remedy the non-compliance; and  

3.  A timetable for implementing such measures within a time frame not exceeding twelve 

months which enables the assessment of progress in the implementation.  

The Party not in compliance shall submit to the Enforcement branch progress reports on the 

implementation of the plan on a regular basis. The consequences of non-compliance with Article 3(1) of the 

Protocol that are applied by the Enforcement branch shall be aimed at the restoration of compliance to ensure 

environmental integrity, and shall provide for an incentive to comply.  

The Enforcement branch can secondly determine that an Annex I Party does not meet one or more of 

the eligibility requirements under Articles 6, 12 and 17 of the Protocol. When that occurs it shall suspend the 

eligibility of that Party in accordance with relevant provisions under those articles. At the request of the 

Party concerned, eligibility may be reinstated in accordance with the procedure in section X, paragraph 248. 

The Enforcement branch can lastly determine that the emissions of a Party have exceeded its assigned 

amount, calculated pursuant to its quantified emission limitation or the reduction commitment that inscribed 

in Annex B to the Protocol and in accordance with the provisions of Article 3 of the Protocol as well as the 

modalities for the accounting of assigned amounts under Article 7, paragraph 4, of the Protocol. The 

Enforcement branch shall take into account emission reduction units, certified emission reductions, assigned 

amount units and the removal units the Party has acquired and it shall declare that the Party is not in 

compliance with its commitments under Article 3, paragraph 1, of the Protocol, and shall in continuance 

apply the following consequences: 

1. Deduction from the Party’s assigned amount for the second commitment period of a number 

of tons equal to 1.3 times the amount in tons of excess emissions;  

2. Development of a compliance action plan; 

3. Suspension of the eligibility to make transfers under Article 17 of the Protocol until the Party 

is reinstated in accordance with section X, paragraph 3 or paragraph 4.  

The Party that is not in compliance because it has exceeded the assigned emission amount shall, within 

three months after the determination of non-compliance or, where the circumstances of an individual case so 

warrant, such longer period that the Enforcement branch considers appropriate, submit to the Enforcement 

                                                
48 Section X (2) states that where the eligibility of a Party included in Annex I under Articles 6, 12 and 17 of the Protocol has been 

suspended under section XV, paragraph 4, the Party concerned may submit a request to reinstate its eligibility, either through an 
expert review team or directly to the Enforcement branch. If the Enforcement branch receives a report from the expert review 
team indicating that there is no longer a question of implementation with respect to the eligibility of the Party concerned, it shall 
reinstate that Party’s eligibility, unless the Enforcement branch considers that there continues to be such a question of 
implementation, in which case the procedure referred to in paragraph 1 above shall apply. In response to a request submitted to it 
directly by the Party concerned, the Enforcement branch shall decide as soon as possible, either that there no longer continues to 
be a question of implementation with respect to that Party’s eligibility in which case it shall reinstate that Party’s eligibility, or 
that the procedure referred to in paragraph 1 section X above shall apply.  
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branch for review and assessment a compliance action plan that includes:  

1. An analysis of the causes of the non-compliance of the Party;  

2. Action that the Party intends to implement in order to meet its quantified emission limitation 

or reduction commitment in the subsequent commitment period, giving priority to domestic 

policies and measures; and  

3. A timetable for implementing such action, which enables the assessment of annual progress 

with the implementation, within a time frame that does not exceed three years or up to the 

end of the subsequent commitment period, whichever occurs sooner. At the request of the 

Party, the Enforcement branch may, where the circumstances of an individual case so 

warrant, extend the time for implementing such action for a period that shall not exceed the 

maximum of three years. 

The Party that is not in compliance shall submit to the Enforcement branch a progress report on the 

implementation of the compliance action plan on an annual basis.  

 

3.4. Procedures before the Committee 
 

The compliance procedure is triggered by a question of implementation which can be from: 1) an ERT; 

2) a Party with respect to itself a so called self-trigger; and 3) a Party with respect to another Party.49 The 

initiation of procedures before the Kyoto Compliance Committee is most likely to result from the work of the 

ERTs, because their in-depth review of national inventories of greenhouse gas emissions will provide the 

initial evidence of non-compliance.50 

Before the Committee can proceed with a question of implementation it needs to do two things. First, 

the division of the committee requires the allocation of a question of implementation to the appropriate 

branch in accordance with the mandates of each branch; this is to be done by the committee’s bureau within 

seven days. Secondly, the responsible branch conducts a “preliminary examination” of the question within 

three weeks in order to ensure that the question: is firstly supported by sufficient information; secondly that it 

is not de minimis or ill-founded; and thirdly that it is based on the requirements of the Protocol. These 

criteria were designed as a further insurance against a potential misuse of the Procedures on compliance. In 

the case of a party with respect to another party trigger, the preliminary examination should also include a 

check of the standards that are established in the Rules of Procedure. No preliminary examination is required 

in the case of a self-trigger. Only once the preliminary examination has led to a decision to proceed with a 

question of implementation may the actual proceedings in a case start.51  

                                                
49 Lefber R., Oberthür S. “Key features of the Kyoto Protocol’s compliance system” in Brunnê J., Doelle M., Rajmani L. (Eds), 

Promoting Compliance in an Evolving Climate Regime, (Cambridge University Press, Cambridge 2012) pp.77 – 101, at p. 86. 
50 Birnie P., Boyle A., Redgwell C., International Law and the Environment (Oxford University Press, Oxford 2009), p. 249. 
51 Supra note 50 at p. 87. 
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3.5. Discussion on the Compliance Committee 
 
The Compliance Committee has been operational since 2006, providing it with almost seven years of 

experience. The Enforcement branch is more judicial in nature than the Facilitative branch. The Enforcement 

branch takes into consideration whether a party has: 1) complied with its methodological and reporting 

requirements under the Protocol; 2) met the eligibility requirements for participating in the flexible 

mechanisms of the Kyoto Protocol (the Clean Development Mechanism, Joint Implementation, and 

emissions trading); and 3) met its emissions target under the Protocol.52 The Enforcement branch has, 

moreover, powers to impose penalties on a non-complying party, as it is authorized to apply punitive 

measures or “consequences” in the second commitment period to Annex I Parties that have been found to be 

in non-compliance in the first commitment period.53  The observations that the ERTs have made have 

generally been accepted by the Enforcement branch as reliable sources of opinions and after taking into 

account the cause, type, degree and frequency of the non-compliance of the parties in question, the 

Enforcement branch has decidedly declared non-compliance without hesitation.54 The practice of the 

compliance system confirms the broader experience with comparable mechanisms under other MEAs and 

international institutions, in that Kyoto’s non-state ERT trigger has proved most crucial and the only one that 

has been used with the exception of the South African submission that will be discussed in the next chapter, 

but the case was not addressed on the merits.55  

Furthermore the compliance assessment for the first commitment period that ended in 2012 will not take 

place until 2015. It's not until then that the consequences can be applied in cases of non-compliance with 

regard for example to Parties that have exceeded their emissions.56 To date, the Compliance Committee has 

dealt with inventory and reporting commitments, but not with the protocol’s emission targets. In this context, 

it seems as if the procedure’s facilitative and justificatory elements, have been quite effective in returning 

parties to compliance.57 In order to shed a light on the functions of the Committee and evaluate the 

effectiveness of its work, next chapter will look at a few examples of cases that the Compliance Committee 

has dealt with. It will be examined what kind of cases have come before the Committee, how long it took to 

solve them and by what measures.  

                                                
52 Torney D.. and Fujiwa N.,.”National Commitments, Compliance and the Future of the Kyoto Protocol” in CEPS Policy brief. 

(2010), p. 4. 
53 Halvorsen A. and Hovi J. “The nature, origin and impact of legally binding consequences: the case of the climate regime”, in 

Volume 6. No. 2 International Environmental Agreements: Politics, Law and Economics, (Springer Science and Business Media, 
2006). pp. 157 – 171, at p. 157. 

54 Yoshida O. “Procedural Aspects of the International Legal Regime for Climate Change: Early Operation of the Kyoto Protocols 
Compliance System” in No. 1, 2011, Journal of East Asia & International Law (JEAIL), (2011), pp. 41 – 61, p. 60. 

55 Supra note 49, at p. 86. 
56 Supra note 35,  at p. 187. 
57 Brunnée J. “Promoting compliance with multilateral environmental agreements” in Brunnê J., Doelle M., Rajmani L. (Eds), 
 Promoting compliance in an evolving climate regime. (Cambridge University Press, Cambridge 2012) pp. 38 – 54, at p. 51. 
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4. Cases of non-compliance before the Compliance  
   Committee 

 
The very idea of a penalty for non-compliance was a controversial issue in the negotiations of the 

Compliance Procedures. Eventually, the COP agreed that the consequences that were to be applied by the 

Enforcement branch in cases of non-compliance, and the deduction rate, would “aim at the restoration of 

compliance to ensure environmental integrity” and would “provide for an incentive to comply”. The 

proposals that had a penalizing nature and had been proposed as consequences, such as payments into a 

compliance fund, were eventually abandoned.58 The Procedures on compliance came into effect in 2006, the 

compliance system of the Protocol has therefore been operational for almost seven years. During this time 

the Committee has dealt with eight cases where questions of implementation have been brought to the 

Committee by the ERTs. In this chapter, three cases of the Committee will be investigated to be better able to 

evaluate the effectiveness of the compliance system.  The kind of non-compliance that was discussed in these 

cases will be examined as well as how the Committee dealt with instances of non-compliance and how long 

it took the Committee to solve the cases. 

4.1. Croatia's case 
 

4.1.1. Report on the review of the initial report of Croatia 
 
The report of the review of the initial report of Croatia was published on August 28, 2009. In the 

report59 the ERT reported that Croatia had added 3.5 million tons CO2 eq to its base year level. The ERT 

concluded that it didn't consider the addition of 3.5 million t CO2 to the base year level for the calculation of 

Croatia's assigned amount to be in accordance with Article 3, paragraphs 7 and 8 of the Protocol. 

Furthermore the ERT concluded that the calculation of Croatia's commitment period reserve, that was based 

on the revised calculation of its assigned amount following decision 7/CP.12, was not in accordance with 

paragraph 6 of the annex to decision 11/CMP.1. These two issues were in continuance considered as 

unresolved problems and listed as questions of implementation.  

                                                
58 Lefber R., Oberthür S., “Holding countries to account: the Kyoto Protocol's compliance system revisited after four years of 

experience” in 1 Climate Law (2010) pp. 133–158, at p. 150. 
59 UNFCCC. Compliance Committee. CC-2009-1-1/Croatia/EB (28 August 2009) Report on the review of the initial report of 

Croatia. 
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4.1.2. Decision on preliminary examination 
 
The bureau of the Compliance Committee allocated the question of implementation to the Enforcement 

branch on 28 August 2009 under section VII, paragraph 1, in accordance with section V, paragraph 4(b) and 

(c) and rule 19, paragraph 1 of the Procedures on compliance. The Enforcement branch decided to consider 

the questions on implementation jointly as the resolution of the second question followed from the resolution 

of the first. The Enforcement branch decided to proceed after having conducted the preliminary examination 

in accordance with section VII, paragraph 2 and section X, paragraph 1(a) of the Procedures on 

Compliance.60 

 

4.1.3. Preliminary finding of the Enforcement branch 
 
The Enforcement branch adopted a preliminary finding 13 October 2009.61 The Enforcement branch 

noted, with regard to the degree of the flexibility available to Parties included in Annex I that were 

undergoing the process of transition to market economy, that neither paragraph 5 nor paragraph 6 of Article 

3 of the Kyoto Protocol provided a basis for allowing the addition of tons CO2 eq to the level of emissions 

for a base year or period in the implementation of commitments under Article 3 of the Kyoto Protocol. The 

Enforcement branch noted further that neither decisions 11/CP.4 nor 14/CP.7 allowed the addition of tons  

CO2 to the level of emissions for a base year or period. The Enforcement branch acknowledged that 

Croatia's specific circumstances, in particular the consequences arising from the dissolution of the former 

Yugoslavia had not been addressed by the CMP. Based on the information that Croatia provided, the 

Enforcement branch concluded that in the absence of a decision of the CMP on Croatia's specific 

circumstances that decision 7/CP.12 taken under the Convention did not provide a basis under the Kyoto 

Protocol for Croatia to add 3.5 Mt CO2. Moreover that the addition of 3.5 Mt CO2 eq to its level of 

emissions for its base year following decision 7/CP.12 was not in compliance with Article 3, paragraph 7 and 

8 of the Kyoto Protocol and the modalities for the accounting of assigned amounts and further that the 

calculation of Croatia's commitment period reserve, based on the calculation of its assigned amount 

following decision 7/CP.12, was not in compliance with paragraph 6 of the annex to decision 11/CMP.1 as is 

required by paragraph 8(a) of the annex to decision 13/CMP.1. The Enforcement branch determined that 

Croatia was not in compliance with Article 3, paragraphs 7 and 8 of the Protocol and the modalities for the 

                                                
60 UNFCCC. Enforcement branch of the Compliance Committee. CC-2009-1-2/Croatia/EB (8 September 2009). Decision on 

preliminary examination. 
61  UNFCCC.  Enforcement branch of the Compliance Committee. CC-2009-1-6/Croatia/EB (13 October 2009). Preliminary 

finding. 
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accounting of assigned amounts under Article 7, paragraph 4 of the Protocol. The following consequences 

were in continuance applied: 

1. Croatia was declared to be in non-compliance. 

2. Croatia was to develop a plan that included: an analysis of the causes of non-compliance; 

measures that Croatia intended to implement in order to remedy the non-compliance; and a 

timetable for implementing such measures which were not to exceed twelve months. 

3. Croatia was not eligible to participate in the mechanisms under Articles 6, 12 and 17 of the 

Protocol pending resolution of the question of implementation.62 

 

4.1.4. Further written submission by Croatia 
 
Croatia submitted a further written statement on 12 November 2009.63 In its submission Croatia 

concluded that it strongly believed that the preliminary finding CC-2009-1-6/Croatia/EB was not in line with 

the Convention, the Kyoto Protocol and relevant COP and CMP decisions. Croatia then stated and 

emphasized in 11 points its position and requested that the Enforcement branch would take into 

consideration Croatia's further written statement to re-examine the provided arguments and its position in the 

preliminary finding. 

 

4.1.5. Final decision of the Enforcement branch  
 
The Enforcement branch concluded on 26 November 2009 that there were not sufficient grounds 

provided in the further written submission to alter the branch's preliminary finding.64 The Enforcement 

branch referred to Article 31 of the 1969 Vienna Convention on the Law of the Treaties and noted that a 

treaty must be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of 

the treaty in their context and in the light of its object and purpose. The Enforcement branch noted further 

that the application of decisions 7/CP.12 under the Kyoto Protocol did not follow from any of the provisions 

of the Protocol or from CMP decisions since the COP and CMP were two distinct decision-making bodies, 

the fact that all Parties to the Kyoto Protocol were also Parties to the UNFCCC did not provide a sufficient 

basis for establishing the application of COP decisions under the Kyoto Protocol. The Enforcement branch 

                                                
62  UNFCCC. Enforcement branch of the Compliance Committee. CC-2009-1-6/Croatia/EB (13 October 2009) Preliminary finding. 
63 UNFCCC. Enforcement branch of the Compliance Committee. CC-2009-1-7/Croatia/EB (13 November 2009) Further written 

submission from Croatia. 
64  UNFCCC. Enforcement branch of the Compliance Committee. CC-2009-1-8/Croatia/EB (26 November 2009) Final decision. 
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noted further that the issue of whether and how decision 11/CP.4 that allowed Slovenia to use 1986 as a base 

year applied under the Kyoto Protocol and decision 4/CP.7, addressing the impact of single projects in the 

commitment period, applied under the Kyoto Protocol was not before the Enforcement branch. It was further 

iterated that the specific circumstances of Croatia arising from the dissolution of the former Yugoslavia 

could not be addressed by any action that were within the mandate of the Enforcement branch and needed to 

be brought to the attention of the CMP. 

 

4.1.6. Croatia's comments relating to the final decision 
 
On January 4, 2010, Croatia submitted comments relating to the final decision to the Enforcement 

branch.65 In the document, Croatia proclaimed that it believed that the final decision was groundless, 

inequitable and extremely damaging for Croatia, bearing in mind that the Enforcement branch stated that it 

was not competent to consider any of the arguments that were in favor of Croatia. In continuance Croatia put 

forward its arguments against the final decision. Croatia stated the final decision was not in line with Article 

31 of the Vienna Convention and that the Enforcement branch was indeed under the obligation to interpret 

the Kyoto Protocol as an extension of the Convention and in light of its objective and purpose, as opposed to 

treating it as an entirely separate treaty.66 The restrictive interpretation clearly contradicted the fact that the 

Protocol was adopted in furtherance of and based on the Berlin Mandate. Croatia ended by stating that the 

omissions that the Enforcement branch had rendered in its final decision were unreasonable and without 

grounds. 

 

4.1.7. Decision on the review and assessment of the plan submitted under 
paragraph 2 of section XV and decision on reinstatement 

 
The CMP was not able to complete its consideration of Croatia's appeal in its sixth session and decided 

to include it on the provisional agenda for its seventh session.67 On 4 August 2011, Croatia withdrew its 

appeal against the final decision of the Enforcement branch. On 11 November 2011, Croatia submitted a 

letter with the subject: Submission of the plan for reinstatement of Croatia's compliance related to the 

calculation of the assigned amount and the commitment period reserve. The letter also included a request to 

the Enforcement branch, pursuant to paragraph 2 of section X of the Procedures on compliance, to reinstate 

Croatia's eligibility to participate in the mechanisms under Articles 6, 12 and 17 of the Kyoto Protocol. The 

                                                
65 UNFCCC. Enforcement branch of the Compliance Committee.CC-2009-1-9/Croatia/EB. (4 January 2010) Comments from 

Croatia on the final decision. 
66 Idem.  
67 FCCC/KP/CMP/2010/12, paragraph 67. 
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branch decided that if Croatia would implement its plan in accordance with the branch's decision, that is to 

adapt its calculation of the assigned amount and the commitment period reserve according to the ERT's 

calculations, it would reinstate Croatia's eligibility.68 

With a letter dated 21 December 2011, Croatia submitted a revised plan for Croatia's plan for 

reinstatement where it stated that it had developed a different understanding of the calculation of the 

assigned amount and consequently of the commitment period reserve arising from the assigned amount. 

Croatia furthermore stated that it was now prepared to accept the values as calculated by the ERT.69 

On February 8, 2012 the Enforcement branch concluded, in accordance with paragraph 2 of section X of 

the Procedures on compliance, that there no longer was a question of implementation with respect to 

Croatia's eligibility, and that Croatia was now fully eligible to participate in the mechanisms under Articles 

6, 12 and 17 of the Kyoto Protocol.70  

 

4.2. Greece's case 
 

4.2.1. Report on the review of the initial report of Greece. 
 
The report of the review of the initial report of Greece71 was published on 28 December 2007. In the 

report the ERT concluded from the information contained in the initial report and the additional information 

received during and after the in-country review that the national system of Greece did not fully comply with 

the guidelines for the national system under Article 5, paragraph 1, of the Kyoto Protocol (decision 

19/CMP.1). In particular, the ERT concluded that the maintenance of the institutional and procedural 

arrangements; the arrangements for the technical competence of the staff; and the capacity for timely 

performance of Greece's national system was an unresolved problem and was therefore listed as a question of 

implementation.72 

                                                
68 UNFCCC. Enforcement branch's of the Compliance Committee. CC-2009-1-11/Croatia/EB. (18 November 2011) Decision on 

the review and assessment of the plan submitted under paragraph 2 section XV. 
69 UNFCCC. Enforcement branch of the Compliance Committee. CC-2009-1-12/Croatia/EB (29 December 2011) Submission of 

the revised plan for reinstatement of Croatia's compliance related to the calculation of the assigned amount and the commitment 
period reserve. 

70 UNFCCC. Enforcement branch of the Compliance Committee. CC-2009-1-14/Croatia/EB. (8 February 2012) Decision under 
paragraph 2 section X. 

71 FCCC/IRR2007/GRC. 
72 UNFCCC. Compliance Committee. CC-2007-1-1/Greece/EB. (8 January 2008). Report of the review of the initial                                                                    

report of Greece. 
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4.2.2. Decision on preliminary examination 
 
The bureau of the Compliance Committee allocated the question of implementation to the Enforcement 

branch on 7 January 2008 under section VII, paragraph 1, in accordance with section V, paragraph 4(b) and 

(c) and rule 19, paragraph 1 of the Rules of procedure of the Compliance Committee. The Enforcement 

branch decided to proceed after having conducted the preliminary examination in accordance with section 

VII, paragraph 2 and section X, paragraph 1(a) of the Procedures on compliance. The Enforcement branch 

decided to seek expert advice on the content and basis of the report of the ERT in document 

FCCC/IRR/2007/GRC and on issues related to any decision of the Enforcement branch with regard to the 

indicated question of implementation.73 

 

4.2.3. Preliminary finding of the Enforcement branch 
 
The Enforcement branch adopted a preliminary finding, 6 March 2008.74 In the preliminary finding the 

Enforcement branch concluded that based on the information submitted and presented, that the unresolved 

problem in connection with the question of implementation that related to compliance with the guidelines for 

national systems under Article 5, paragraph 1 of the Kyoto Protocol and the guidelines for the preparation of 

the information required under Article 7 of the Protocol. The questions related particularly to the unresolved 

problem of the maintenance of the institutional and procedural arrangements, the arrangements for the 

technical competence of the staff, and the capacity for timely performance of the national system. The 

Enforcement branch determined that Greece was not in compliance with the guidelines for national systems 

under Article 5, paragraph 1 of the Protocol and the guidelines for the preparation of the information 

required under Article 7 of the Protocol. Therefore that Greece did not yet meet the eligibility requirement 

under Articles 6, 12 and 17 of the Protocol to have in place a national system in accordance with Article 5, 

paragraph 1 of the Kyoto Protocol. The following consequences were applied: 

1. Greece was declared to be in non-compliance. 

2. Greece was to develop a plan that included: an analysis of the causes of non-compliance; 

measures that Greece intended to implement in order to remedy the non-compliance; and a 

timetable for implementing such measures which were not to exceed twelve months. 

                                                
73 UNFCCC. Enforcement branch of the Compliance Committee. CC-2007-1-2/Greece/EB (22 January 2008). Decision on 

preliminary examination. 
74 UNFCCC. Enforcement branch of the Compliance Committee. CC – 2007-1-6/Greece /EB (6 March 2008) Preliminary finding. 
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3. Greece was not eligible to participate in the mechanisms under Articles 6, 12 and 17 of the 

Protocol pending resolution of the question of implementation. 

 

4.2.4. Final decision of the Enforcement branch 
 
The Enforcement branch adopted a final decision on 17 April 2008. The branch concluded, taking full 

consideration of the information contained in the further written submission of Greece, that the information 

submitted was insufficient to alter the preliminary finding of the branch. The Enforcement branch further 

concluded that the consequences that were set out in the preliminary finding should be applied. In 

accordance with paragraph 2 of section X of the Procedures on compliance, the branch decided that there no 

longer continued to be a question of implementation with respect to Greece's eligibility, and that Greece was 

now fully eligible to participate in the mechanisms under Articles 6, 12 and 17 of the Protocol. 75 

 

4.2.5. The end of the case 
 
Greece submitted the required plan on 16 July 200876 and on 7 October 2008 the Enforcement branch 

adopted a decision on the review and assessment of the plan that was submitted by Greece. In its decision the 

branch concluded that the document Greece submitted did not meet the requirements set out in paragraph 2 

of section XV of the Procedures on compliance. Furthermore, it concluded that the information provided was 

insufficient to enable the branch to complete the required assessment. Greece was therefore requested to 

submit a revised plan, which addressed the stipulated elements and issues explicitly. Greece submitted a 

revised plan on 27 October 2008 and requested a reinstatement of eligibility on the same date. On 13 

November, the Enforcement branch published its decision under paragraph 2 of section X of the Procedures 

on compliance and concluded that the national system of Greece was now performing its required functions. 

The ERT had further concluded that the institutional, legal and procedural arrangements of the new national 

system were fully operational. 

 

                                                
75 UNFCCC. Enforcement branch of the Compliance Committee. CC-2007-1-13/Greece/EB. (13 November 2008). Decision under 

paragraph 2 of Section X. 
76  UNFCCC. Enforcement branch of the Compliance Committee. CC-2007-1-9/Greece/EB (17 July 2008) Submission of Greece to 

the Compliance Committee. Plan under section XV of annex to Decision 27.CMP.1. 
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4.3. Submission by South Africa as Chairman of the Group of 77 and 
China 

 
On May 26 2006, South Africa as Chairman of the Group of 77 and China made a submission to the 

Facilitative branch concerning a question of implementation to 15 Parties to the Protocol that hadn't 

submitted their progress reports, six months after the provided deadline.77 According to the submission the 

Facilitative branch should ascertain from the 15 Parties when they would provide the needed information and 

provide advice and facilitation to ensure timely submission for the consideration of such information by the 

CMP and provide early warning of potential non-compliance as appropriate.78 On 21 June 2006, after failing 

to reach agreement by consensus, the Facilitative branch decided to resort to vote. Concerning two of the 

named parties, Latvia and Slovenia, the branch adopted a decision not to proceed by a majority of three-

fourths of the members present and voting. The branch's decision reflected that both countries submitted 

their fourth national communications and their progress reports on May 25 and June 12, respectively.79 

Regarding the remaining Parties, the Facilitative branch resorted to a vote, but was unable to reach a 

consensus on whether to proceed or not to proceed. The branch consequently, could not complete the 

preliminary examination within three weeks from its receipt of the submission, in accordance with section 

VII, paragraph 3 of the Procedures on compliance. 

 

4.4.  Discussion on the cases 
 
The cases before the Compliance Committee are the main sources of experience with the Kyoto 

Protocol compliance system. During the time that the Compliance Committee has been in operation, it has 

dealt only with inventory and reporting commitments, but not with the Protocol’s emission targets, which are 

not up for discussion until 2015. In this context, it seems as if the Committee, at least its Enforcement 

branch, has been quite effective in returning parties to compliance and that the Parties that have been found 

in non-compliance are willing to return to compliance.80  The compliance system has in this sense proven 

effective as it leads to observable, desired behavioral change in the non-compliant Parties, albeit in the 

limited scope that the Committee operates in at the moment. 

                                                
77 The Parties is question were: Austria, Bulgaria, Canada, France, Germany, Ireland, Italy, Latvia, Liechtenstein, Luxembourg, 

Poland, Portugal, Russia, Slovenia and Ukraine. 
78  UNFCCC. Facilitative branch of the Compliance Committee. CC-2006-1-1/FB. (26 May 2006) Compliance with Article 3.1 of 

the Kyoto Protocol. 
79 UNFCCC. Facilitative branch of the Compliance Committee. CC-2006-7-2/FB. Report to the Compliance Committee on the 

Deliberations in the Facilitative Branch Relating to the Submission Entitled “Compliance with Article 3.1 of the Kyoto Protocol” 
(CC-2006-1/FB to CC-2006-15/FB). 

80 Brunnée J., “Promoting compliance with multilateral environmental agreements” in Brunnê J., Doelle M., Rajmani L. (Eds), 
Promoting compliance in an evolving climate regime. (Cambridge University Press, Cambridge 2012) pp. 38 – 54, at p. 51. 
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The suspension of eligibility means that the Party concerned is no longer able to clear transactions of 

emission units through the International Transaction Log that is administered by the secretariat and as a 

result the party is no longer able to use such transactions for the purposes of meeting its emission target. The 

suspension of eligibility is the consequence that the Committee applied in the case of Greece in 2008 and in 

the case of Croatia in 2009.  If a Party that had been suspended from eligibility would attempt transaction, 

the transaction could not be officially processed, and would be ignored by ERTs and the Committee.81 In the 

cases of Greece and Croatia, the Enforcement branch established a practice to allow the Party concerned to 

present its further written submission, and to respond to any related questions of the branch, at the meeting of 

the branch that is set up to elaborate and adopt the final decision.82 The overall time limits of the regular 

Enforcement branch procedures add up to a maximum of approximately thirty-six weeks. Expedited time 

frames apply to questions of implementation related to the eligibility for participation in the carbon-market 

mechanisms, or seventeen weeks at the most.83 

The Procedures on compliance moreover provide for a limited possibility of appeal. A party may appeal 

to the CMP against a final decision of the Enforcement branch relating to that Party’s emission target; it may 

do so within forty-five days of notification of the final decision. Apart from the time limit, any appeal must 

relate to the appealing Party’s emission target and involve a violation of due process. A Party concerned 

therefore can't appeal a decision of the Enforcement branch simply on the ground that it's not satisfied with 

the substance of the decision. The bar for a successful appeal to the CMP has furthermore been set quite 
high: a CMP decision overriding an Enforcement branch decision requires a three-fourths majority of the 

parties present and voting. The appeal does not suspend the decision, a feature that is intended to avoid the 

creation of a perverse incentive to appeal against Enforcement branch decisions.84 If the CMP considers that 

the Party concerned has indeed been denied due process, the question must be referred back to the 

Enforcement branch.85  

These are still early days, and it's difficult to draw firm conclusions on the effectiveness of the 

compliance system, based on this limited experience. Nevertheless, it is fair to say that the Enforcement 

branch is off to a good start and that the branch’s method of addressing and resolving cases of non-

compliance within the applicable framework is quite effective and therefore achieving at least the short-term 

goal of an effective compliance system to the Protocol. At the same time, the experience does suggest that 

some parts of the compliance system are underutilized, as can be seen by the little involvement of the 

Facilitative branch of the Committee. A number of issues, ranging from delays in reporting to 

                                                
81  Lefber R., Oberthür S. “Key features of the Kyoto Protocol’s compliance system” in Brunnê J., Doelle M., Rajmani L. (Eds), 

Promoting Compliance in an Evolving Climate Regime, (Cambridge University Press, Cambridge 2012), pp.77 – 101 at p. 97. 
82 See for example the Report on the Meeting, Enforcement branch of the Compliance Committee, Fourth meeting, 

CC/EB/4/2008/2 (19 May 2008), para. 5. 
83 Decision 27/CMP.1, Section X. 
84 Lefeber R., Oberthür S.  “Holding countries to account: The Kyoto Protocol’s compliance system revisited after four years of 

experience” in 1 Climate Law (2010), pp.133–158, at p. 150.  
85  Compliance Procedures, Section XI.3 and XI.4.  
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methodological issues and Canada’s decision to abandon its emission-reduction obligation, have either not 

come before the branches at all, or have not done so in a timely manner.86  

In the next chapter there will be a further examination of how the compliance system of the Kyoto 

Protocol has worked in practice and whether or not the compliance system has been effective enough to 

ensure the Parties compliance. 

                                                
86 Doelle M., Brunnée J., and Rajamani L. “Conclusion: promoting compliance in an evolving climate regime” in Brunnê J., Doelle 

M., Rajmani L. (Eds), Promoting compliance in an evolving climate regime. (Cambridge University Press, Cambridge 2012) pp. 
437 – 458 at p. 447. 
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5. The effectiveness of the compliance system of the UNFCCC 
and the Kyoto Protocol 
 

As was discussed in Chapter 1 an effective rule is a rule that leads to observable, desired behavioral 

change. Effectiveness is the measure of that change. An effective compliance system to the Kyoto Protocol 

must therefore be a system that leads to desired changes in the behavior of the Parties so they will at least 

keep their emissions within the set targets in Annex B of the Protocol. As has previously been discussed, the 

Committee will not assess this aspect until 2015.  

Most international environmental agreements are intended to protect the global commons. One 

country’s non-compliance can harm everyone, and reciprocating that country’s non-compliance by 

suspending one’s own compliance with the treaty would only make the situation worse. Consequently, the 

task of devising effective mechanisms for compliance and enforcement in MEAs is difficult because 

reciprocity could mean greater environmental damage.87 The main purpose of compliance procedures in all 

international treaties must and should furthermore be to encourage a non-complying state to return to 

compliance.88 

The Kyoto Protocol's compliance system has now been operational since the year 2006 and all the 

developed state parties are more or less on track with achieving their overall target of reducing their 

greenhouse gas emissions by at least 5 per cent below 1990 levels in the commitment period 2008–2012,89 as 

required by the Protocol’s Article 3.1,90 except for Canada that publicly declared that it was not going meet 

its emission target.91 The Canada example shows one of the compliance system’s biggest drawbacks, as the 

system is seemingly unable to take any action before 2015 to address a Parties’ declared intention not to 

meet its emission-reduction target. The Canada instance establishes therefore that a Party to the Protocol that 

has committed itself to meeting the emission commitments that are established in Annex B to the Protocol 

can decide to withdraw from the Protocol and thereby evading all consequences of not meeting the set 

emission targets. This issue along with other possible shortcomings of the Protocol's compliance system will 

now be discussed in relation to how effective the compliance system of the Protocol is. 

 
                                                
87 Wang X. and Wiser G. “The implementation and Compliance Regimes under the Climate Change Convention and its Kyoto 

Protocol” in RECIEL (2002) pp. 181 – 198, at p. 182. 
88 Fitzmaurice M. “The Kyoto Protocol Compliance Regime and Treaty law” in 8 SYBIL (2004) pp. 23–40 at p. 25. 
89 It has been argued that the Protocol is not to thank for this achievement but rather factors unconnected to the Protocol such as 

collapse of the heavily-polluting East-German Industries after 1989 the move from coal to gas in the UK owing to the closure of 
coal mines contributed significantly to declining emissions in the 1990s in Europe. The economic and financial recession that 
happened in 2008 has also had an effect on the output levels. (Torney and Noriko CEPS Policy Brief 2010) 

90 For 2010 emission figures see National Greenhouse Gas Inventory Data for the Period 1990–2010, 
www.unfccc.int/resource/docs/2012/sbi/eng/31.pdf (accessed 8 April 2013) 

91 Canada declared the Kyoto targets “unrealistic” and “unachievable” and put forward an emission target for 2020 that was less 
ambitious than its Kyoto target.  
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5.1. Article 18 of the Kyoto Protocol 
 

The issue on non-compliance is addressed in Article 18 of the Kyoto Protocol that states that the CMP 

shall at its first session approve appropriate and effective procedures and mechanisms to determine and to 

address cases of non-compliance with the provisions of the Protocol. It is furthermore stated in Article 18 

that any procedures and mechanisms under the Article that entail binding consequences shall be adopted by 

means of an amendment to the Protocol. According to Article 18 the first CMP should have adopted, at its 

first session, the Procedures on compliance that were accepted by the COP in Marrakesh in 2001 in the form 

of an amendment to the Protocol. This was never done at the first CMP in Montréal despite the clear 

stipulation in Article 18 of the Protocol, but postponed for the next CMP that consequently didn't address the 

issue either. The fact that the Parties to the Protocol have not been able to agree on the issue of non-

compliance indicates just how high the stakes are that are in question.92 One point that should be mentioned 

in connection to this is that it's not customary to stipulate specifically in international treaties that procedures 

containing binding consequences need to be adopted with an amendment, in order for the consequences to 

become binding. It can be assumed from this, that the Parties wanted to protect their sovereignty even more 

by having to consent to an amendment before being committed to legally binding consequences.93 The need 

for making rules binding arises, if and to the extent that there is an incentive for non-compliance, i.e., if 

cooperation is for example costly for the party concerned.94  The reduction of GHG emissions could easily be 

referred to as a costly cooperation. The fact that the CMP has never adopted the Procedures on compliance in 

the form of an amendment to the Protocol has led to widespread discussions among scholars in the field, on 

whether or not the Procedures and Mechanisms relating to compliance under the Kyoto Protocol are truly 

binding without the adoption of an amendment and to what extent they are binding without the amendment.95 

The legal status of the consequences of non-compliance was, as has been mentioned, a very debated 

issue at the negotiations at Marrakesh in 2001. The Umbrella Group consisting of amongst other states: 

Australia, Canada, Japan and the United States did not wish to have legally binding consequences, whereas 

the EU and the G-77/China did. At the end of the meeting, the Parties postponed the issue.96 The Marrakesh 

Accords specifically note that it is the prerogative of the CMP to “decide on the legal form of the procedures 

and mechanisms relating to compliance.”97  

                                                
92 Halvorsen A. and Hovi J. “The nature, origin and impact of legally binding consequences: the case of the climate regime” in Vol. 

6, No. 2, International Environmental Agreements: Politics, Law and Economics, (Springer Science and Business Media, 2006), 
pp. 157 – 171, at. p 163. 

93 Ibid., p 164. 
94 Ibid., p. 165. 
95 See for example Anita Halvorsen and Jon Hovi in The nature, origin and impact of legally binding consequences: the case of the 

regime (2006) and Jutta Brunnée. A fine balance: Facilitation and Enforcement in the Design of a Compliance Regime for the 
Kyoto Protocol (2000).  

96 Supra note 92,. at p.163. 
97 Marrakesh Accords, Decision 24 CP.7. Procedures and mechanisms relating to compliance under the Kyoto Protocol in Report of 

the Conference of the Parties to the United Nations Framework Convention on Climate Change on its Seventh Session, U.N. 
Doc. FCCC/CP/2001/13/Add.3 (2002), <http://unfccc.int/resource/docs/cop7/13a03.pdf.> (accessed 12 March 2013)  
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The purpose of giving the Procedures on compliance the status as legally binding would surely have the 

effect of increasing the likelihood of compliance by the parties to the Protocol whose cooperation is needed 

to make the system work. An amendment to the Protocol would according to Article 20 paragraph 4 of the 

Protocol not enter into force until it had been ratified by at least three fourths of the Parties to the Protocol 

which could take years, should any notice be taken of the experience with the adoption of the Protocol. It's 

furthermore not at all certain that the Parties would be prepared to commit to a legally binding amendment to 

the Protocol and the amendment would only be legally binding for those parties that would ratify it or accede 

to the amendment.  
 

5.2. The experience thus far 
 
The Compliance Committee that has been operational since 2006 has, despite everything, proved 

important to the functioning of the Kyoto Protocol. It has realized significant achievements, including the 

full development of and putting into operation the compliance system in just over six years.98 The objective 

of the Procedures on compliance is to facilitate, promote and enforce compliance with the commitments 

under the Protocol. The use of the term enforce is important because this may be regarded as a statement that 

the Kyoto Protocol's compliance system will oblige the Parties to comply with its obligations.99 

The discussion on whether or not it is necessary to legalize the Procedures on compliance has been 

extensive. Some say that it may not be necessary to make the rules legal because although there is no doubt 

that there is a difference between binding and non-binding consequences, this difference may not be 

substantial.100 To legalize the Procedures on compliance can further be symbolically important, as legally 

binding targets can be more politically difficult to evade than non-binding targets. In other words, states may 

try harder to meet legally binding targets, not because of the formal legal consequences of non-compliance, 

but because of the reputational costs and risks that can be associated with failing to comply with legally 

binding commitments.101 Binding consequences could furthermore provide an additional deterrence effect. 

However, if deterrence fails all the same then it would seem that whether the consequences are legally 

binding is largely irrelevant to whether or not the concerning Party is effectively persuaded to return to 

compliance.102  

The role of the two branches within the Compliance Committee has been evolving and formulating 

                                                
98 Lefber R. and Oberthür S. “Key features of the Kyoto Protocol’s compliance system” in Brunnê J., Doelle M., Rajmani L. 

(Eds)  Promoting Compliance in an Evolving Climate Regime (Cambridge University Press, Cambridge 2012) pp. 77 – 101, at 
p. 97-98. 

99 Yoshida O.  “Procedural Aspects of the International Legal Regime for Climate Change: Early Operation of the Kyoto 
Protocols Compliance System”, in No. 1 Journal of East Asia & International Law (JEAIL), 2011. pp. 41 – 61, at p. 45. 

100 Halvorsen A. and Hovi J. “The nature, origin and impact of legally binding consequences: the case of the climate regime”, in 
Vol. 6, No. 2, International Environmental Agreements: Politics, Law and Economics, (Springer Science and Business Media,  
2006). p. 170. 

101 Torney D. and Fujiwa N. “National Commitments, Compliance and the Future of the Kyoto Protocol” in CEPS Policy brief. 
(2010), p. 6. 

102 Supra note 100, at p. 171. 
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since the Committee started its operation. The Facilitative branch’s role is to provide advice and facilitation 

and promote compliance by applying a mix of rather soft consequences. So far, the Facilitative branch has 

not had occasion to apply any. However, in 2010, the Facilitative branch decided to develop its own practice 

and take proactive action with respect to parties that had not submitted their national communication on time. 

It initiated correspondence with Monaco on the delay in the submission of its fifth national communication 

and enquired, so far to no avail, whether it could provide any advice and facilitation in order to help it 

implement its reporting obligations.103 By this it seems to be expanding its field of activity since it hadn't 

been very active with regard to facilitation up until then. 

The ERT process has not to date been proven to be an adequate trigger of proceedings before the 

Facilitative branch which has been practically non-existent, in spite of clear evidence of numerous concerns 

and violations under the jurisdiction of the Facilitative branch. The most notable example of this would be 

the apparent inability of either branch of the Compliance Committee to take any action to address Canada’s 

declared intention not to meet its emission-reduction target which didn’t have any consequences because 

Canada decided to withdraw from the Protocol before any consequences could be applied.104  

It is too soon to say which of the approaches underlying the protocol’s compliance system are most 

effective in promoting compliance. To date, the Compliance Committee has dealt with inventory and 

reporting commitments, but not with the protocol’s emission targets. In this context, it seems as if the 

procedure’s facilitative and justificatory elements, combined with instances of public findings of non-

compliance, have been quite effective in returning parties to compliance.105  
 

5.2.1. Weaknesses in the compliance system 
 
The Kyoto Protocol's compliance system is a thorough system that includes extensive monitoring, 

reporting, review processes and compliance procedures, nevertheless it is a system with a number of 

weaknesses, there are furthermore quite a few changes that have been mentioned as necessary for further 

improvement of the compliance system.106 

Worth mentioning in this context, is that questions of implementation regarding emission targets will 

not even reach the Enforcement branch from the ERTs before the second half of 2015. Questions of 

                                                
103 Lefber R. and Oberthür S. “Key features of the Kyoto Protocol’s compliance system” in Brunnê J,. Doelle M., Rajmani L. 

(Eds) Promoting Compliance in an Evolving Climate Regime, (Cambridge University Press, Cambridge 2012), pp. 77-101, at 
p. 81. 

104 Doelle M., Brunnée J., and Rajamani L. “Conclusion: promoting compliance in an evolving climate regime” in Brunnê J., 
Doelle M., Rajmani L. (Eds) Promoting compliance in an evolving climate regime. (Cambridge University Press, Cambridge 
2012), pp. 437 – 458 at p. 440. 

105 Brunnée J. “Promoting compliance with multilateral environmental agreements” in Brunnê J., Doelle M., Rajmani L. (Eds) 
Promoting compliance in an evolving climate regime (Cambridge University Press, Cambridge 2012) pp. 38 – 54, at p.51.  

106 Lefber R. and Oberthür S. “Key features of the Kyoto Protocol’s compliance system” in Brunnê J., Doelle M., Rajmani L. 
(Eds) Promoting Compliance in an Evolving Climate Regime (Cambridge University Press, Cambridge 2012) pp. 77-101, at p. 
97-98. 
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implementation regarding emission targets become the responsibility of the Enforcement branch only after 

the end of the relevant commitment period. The inventories of the last year of the first commitment period, 

2012 are due to be submitted by 15 April 2014, and the ERTs have up to one year to review them. Following 

this, the Parties may, during an additional period of 100 days, transfer and acquire emission units in order to 

ensure compliance.107 It will therefore take two more years until the Enforcement branch will be able to look 

at questions of implementation regarding the emission targets, which demonstrates even further the fact that 

the compliance system is very new and that it's still not fully functioning. 

 

5.2.2. The legal issue 
 
As was mentioned above, it is considered a weakness in the system that the Procedures on compliance 

have not yet been adopted as an amendment to the Protocol like the Protocol stipulates should be done. To 

adopt the Procedures on compliance as an amendment to the Protocol would make them legally binding, 

although only for the states that would ratify the amendment. It is stipulated in the Protocol that those 

procedures on compliance entailing binding consequences should be adopted with an amendment to the 

Protocol and it is clear that the need for making compliance rules binding arises when there is an incentive 

for non-compliance, which for example, is created by the emission-reduction targets of the Protocol. It could 

be said that the Kyoto Protocol stipulates legally binding commitments with no legally binding consequences 

for non-compliance.108 Despite this it is to some extent reassuring that the Parties to the Protocol did agree to 

the Procedures on compliance as this indicates a serious commitment to the Procedures on compliance, 

which cannot be undermined.109 

 

5.2.3. Problems with enforcement 
 
In the first place, the consequences that are available to the Enforcement branch rely to a great extent on 

self-punishment because it's assumed that the Party that's being penalized is going to be cooperative and 

apply the punishment by it-self. There will furthermore be problems regarding the enforcement of the 

penalty for exceeding emission targets. The consequences that apply if a Party is not complying with its 

emissions target are a reduced assigned amount, with a penalty rate, in the next commitment period. This 

consequence cannot be implemented simply by a decision of the Enforcement branch. In the end, it's only the 

                                                
107 Lefber R. and Oberthür S. “Holding countries to account: the Kyoto Protocol's compliance system revisited after four years of 

experience”.in 1, Climate Law (2010) pp. 133–158, at p. 149. 
108 Torney D. and Fujiwa N.”National Commitments, Compliance and the Future of the Kyoto Protocol” in CEPS Policy brief. 

(2010), p. 7. 
109 MacFaul L. “Developing the climate change regime: the role of verification” in Avenhaus R., Kyriakopoulus N., Richard M. 

and Stein G. (Eds) Limiting the Spread of Weapons of Mass Destruction and Monitoring the Kyoto Protocol., (Springer, Berlin, 
Heidelberg, 2006), pp. 171-209, at p. 187. 
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non-compliant Party itself that can do this.110 In this respect, the commitment to accept and implement this 

consequence is similar to the commitment to implement an emissions limitation or reduction target. A 

possible motive for making this consequence legally binding could be an expectation that such status might 

offset the incentive for the Party facing the consequence to not comply with the punishment. The need to 

make the consequence legally binding is amplified by the fact that the Marrakesh Accords provide no 

additional penalty for failing to comply with the punishment. 

 In the second place there are no provisions provided for in the Procedures on compliance to address 

failure by a non-compliant state to accept the punishment.111  

In the third place, a non-compliant Party can also postpone the punishment to the next commitment 

period and as it seems indefinitely so the punishment is forever delayed. If the Enforcement branch applies 

the emissions deduction penalty, a state could conceivably put off the punishment repeatedly to each 

subsequent commitment period, which could lead to that the Party in question fails to comply with the 

penalty altogether.112  

In the fourth place, Parties can withdraw quite easily from the Kyoto Protocol, giving 12 month notice if 

they exceed their emission quota without there being any consequences. One example of this is Canada that 

withdrew from the Protocol in 2011 with an emissions rise of about one third compared to 1990 levels and 

did not, as was previously described, face any consequences. 

In the fifth place, the penalty that's applied to a Party can also have a considerable negative effect on 

other Parties. That is, a penalty can have a disproportionate effect on other Parties depending on what 

country is being penalized.113 This touches also upon the question of credibility when the penalties could 

likewise have negative effects on the states from which the members of the Enforcement branch are drawn, 

meaning that the members of the Enforcement branch would be reluctant to apply a penalty on a Party in 

non-compliance because of the negative effect the penalty would have on their home state. This could 

therefore lead to the possibility of strategic considerations on the part of members of the Enforcement branch 

in deciding whether to apply consequences or not.114   
 

                                                
110 Halvorsen A. and Hovi J. “The nature, origin and impact of legally binding consequences: the case of the climate regime”, in 

Vol. 6, No. 2, International Environmental Agreements: Politics, Law and Economics, (Springer Science and Business Media, 
2006), pp. 157 – 171, at p. 168. 

111 Ibid at. p. 166. 
112 MacFaul L. “Developing the climate change regime: the role of verification” in Avenhaus R., Kyriakopoulus N., Richard M. 

and Stein G. (Eds.) Limiting the Spread of Weapons of Mass Destruction and Monitoring the Kyoto Protocol. (Springer, Berlin, 
Heidelberg, 2006) pp. 171 – 209, at p. 190. 

113 See for example Hovi J and Kallbekken Steffen. “The Price of Non-compliance with the Kyoto Protocol. The Remarkable Case 
of Norway” in Cicero working paper. 2010. 

114 Supra note 111, at p. 188. 
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5.2.4. Types of non-compliance with regard to consequences applied. 
 
 
To better realize the reasons for non-compliance to the Protocol one has to look at what kind of non-

compliance can be in question. There can be two types of non-compliance to the Kyoto Protocol:  

On the one hand there can be non-intentional non-compliance which is not caused by a lack of will to 

fulfill one’s commitments, the Party concerned is simply unable to fulfill its obligations despite the best of 

intentions;  

On the other hand there can be in question intentional non-compliance. This is when the non-

compliance is caused by a deliberate decision by a Party to exceed its assigned amount or to violate the 

requirements for eligibility to the Kyoto Mechanisms.  

   With regard to the non-intentional non-compliance, if a Party’s capacity for reducing emissions is 

fixed at a level that makes fulfillment of its Kyoto commitments impossible, attempted deterrence of non-

compliance becomes futile. Punitive consequences cannot therefore deter non-intentional non-compliance. 

This applies both to legally binding consequences and non-legally binding consequences, in these instances 

the only solution must be facilitation and assisting the non-compliant Party back into compliance.115   

The threat of punitive consequences could on the other hand, potentially deter a Party from intentional 

non-compliance. At least making punitive consequences legally binding would almost certainly add to their 

deterrent effect.  

In addition would violating a legally binding commitment under the Kyoto Protocol constitute a breach 

of international law which could be expected to entail political costs, domestically as well as internationally. 

These political costs come in addition to possible legal sanctions. Ignoring legally binding consequences 

imposed in response to such a violation would represent a second breach of international law. This is likely 

to entail additional political costs. The fact that some Parties considered the legal status of the punitive 

consequences to be an important issue during the COP 7 negotiations suggests that these costs are not 

expected to be trivial.116   

  

5.3. Conclusion 
 
The Enforcement branch has been able to effectively address and solve cases of non-compliance, which 

are in support of methodological and reporting requirements as well as the functioning of the carbon 

                                                
115 Halvorsen A. and Hovi J. “The nature, origin and impact of legally binding consequences: the case of the climate regime” in 

Vo. 6, No. 2, International Environmental Agreements: Politics, Law and Economics, (Springer Science and Business Media, 
2006), pp. 157 – 171 at p. 169. 

116  Ibid. p. 170. 
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market.117  

The fact that the Procedures on compliance haven't been adopted according to Article 18 of the 

Protocol, that is, as an amendment does not seem to make much difference in how the Parties see their 

commitments according to the Protocol.   

Other drawbacks that have been mentioned with regard to the compliance system are that the 

consequences that the Enforcement branch applies are to a large extent self-enforcing and that the Parties can 

withdraw from the Protocol seemingly without any consequences. 

Despite everything, the conclusion must be that the compliance system to the Protocol provides an 

important benchmark for their efforts to promote the fulfillment of commitments, prevent free riding, and 

ensure the functioning of the carbon market. Beyond climate governance, the experience with the 

compliance system reinforces its significance as a precedent and standard for the independent review of state 

action to implement international requirements in the field of the environment and beyond.118  

 

 

                                                
117  Lefeber R. and Oberthür S. “Holding countries to account: The Kyoto Protocol’s compliance system revisited after four years 

of experience.” In 1, Climate Law (2010) pp. 133–158. p. 158. 
118  Lefeber R. and Oberthür S. “Key features of the Kyoto Protocol’s compliance system” in Brunnée J., Doelle M., Rajmani 

L..(Eds), Promoting Compliance in an Evolving Climate Regime (Cambridge University Press, Cambridge, 2012), pp. 77-101, 
at p. 101. 
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6. What is needed for the compliance system of the  
   Protocol to have the intended effect 
 
 For the compliance system of the Protocol to have the intended effect, that is to be effective, the system 

must prevent the Parties from being in non-compliance with the provisions of the Protocol and furthermore 

be able to react effectively when instances on non-compliance occur. In the previous chapters the 

establishment and functioning of the Compliance system has been discussed in order to examine how 

effective the system is.  

An effective compliance system, as was discussed in chapter 1 is a system that leads to observable, 

desired behavioral change. An effective compliance system to the Kyoto Protocol would therefore be a 

system that can both address intentional and non-intentional non-compliance. The compliance system would 

moreover because it is effective, with time be able to prevent the cases of intentional non-compliance from 

occurring and assist the Parties that are headed for non-intentional non-compliance back into compliance.  

 In the following chapter the focus will be set on all the different factors that come into play in the 

climate change regime. Social and economic factors have a huge impact on the behavior of states in the 

climate change regime, which is both a very complicated, and an extensive regime. What will also be 

discussed are factors such as trade measures that are increasingly being mentioned in relation to the climate 

change regime. In addition the different factors that are needed for the functioning of an effective compliance 

system to the Kyoto Protocol will be examined. 

 

6.1. Factors that control the behavior of states 

 

There are many factors that control the behavior of states in international relations. This applies 

especially to issues regarding climate change because climate change touches upon virtually all social and 

economic sectors, which make the battle against climate change very complicated as it is difficult to foresee 

the different moves different states make.119 Economic factors can also easily override thoughts on what is 

best for the climate. Many large corporations with operations all over the world rely to a large extent on the 

burning of fossil fuels, which seems to refrain some governments from regulating the area to strictly. As a 

result, there is political sensitivity surrounding decisions connected to climate change that can for example 

be seen by Canada's withdrawal from the Protocol, which proves that it doesn't take more than the changing 
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Promoting compliance in an evolving climate regime. (Cambridge University Press, Cambridge 2012) pp. 38 – 54, at p. 48. 



39 

of government to make a state take a u-turn in climate policy.120 When a Party to the Protocol that is not in 

compliance withdraws from the Protocol, the question remains what will the political consequences be? For 

how long will and can the other Parties to the Protocol take a non-compliant Parties' withdrawal from the 

Protocol without there being consequences? 

What different states are capable of also needs to be taken into consideration in this context, along with 

the principle common but differentiated responsibility. This issue will need to be further developed in the 

near future when developing states inevitably start taking part in the Emission trading scheme. The part of 

developing states in the Emission trading system and therefore the compliance system is further discussed in 

chapter 6.3.  

 

6.2. Evolution of the climate change regime 
 
Before the discussion on what is needed in an effective compliance system to the Kyoto Protocol can 

take place, the current state of the Protocol and the climate regime will be shortly discussed.  

At the COP in Durban in 2011 decision 1/CP.17 was adopted and the Ad hoc Working Group on the 

Durban Platform for enhanced action was established. In the decision, it was stated that the Conference of 

the Parties noted with grave concern the significant gap between the aggregate effect of Parties’ mitigation 

pledges in terms of global annual emissions of greenhouse gases by 2020 and aggregate emission pathways 

consistent with having a likely chance of holding the increase in global average temperature below 2 °C or 

1.5 °C above pre-industrial levels. In the decision it was furthermore stated, that the COP recognized that 

fulfilling the ultimate objective of the UNFCCC would require the strengthening of the multilateral, rules-

based regime under the UNFCCC. In the decision it was decided that the mandate of the Working Group of 

the Durban Platform was to develop a protocol, another legal instrument or an agreed outcome with legal 

force under the UNFCCC. The COP furthermore decided that the Working Group should have completed its 

work by 2015 at the latest, in order for the COP to be able to adopt the agreed outcome at the twenty-first 

session of the Conference of the Parties and for it to come into effect and be implemented from 2020.121 

In Durban the COP also adopted decision 1/CMP.7 on the Outcome of the work of the Ad Hoc Working 

Group on Further Commitments for Annex I Parties under the Kyoto Protocol, where it was decided that the 

second commitment period under the Kyoto Protocol should begin on 1 January 2013 and end either on 31 

December 2017 or 31 December 2020.  

At the CMP in Doha in 2012 decision 1/CMP.8, the Doha Amendment was adopted. In the decision, 

there is taken note of the important work of the Working Group on the Durban Platform. The Doha 

                                                
120 Brunnée J., “Promoting compliance with multilateral environmental agreements” in Brunnê J., Doelle M., Rajmani L. (Eds.), 

Promoting compliance in an evolving climate  regime. (Cambridge University Press, Cambridge 2012) pp. 38 – 54, at p. 44. 
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Amendment to the Kyoto Protocol is in Annex I of the decision and establishes the Parties emission 

commitments in the period from 2013-2020 when it is foreseen that the new legal framework on climate 

change will come into force. 

A new commitment period on emissions has therefore been negotiated, which is effective from 2013 -

2020 and further that in 2020 the intentions are to have in place a new agreed outcome on climate change, 

which is to be implemented at the COP in 2020. 

 

6.3. Factors that are needed for an effective compliance system 

 

The future global climate regime must contend with all compliance challenges, only in heightened form. 

The climate regime has evolved in the face of significant uncertainty, about the causes, severity, and 

timescale of climate change. The experience with the Kyoto Protocol illustrates that the full costs of parties’ 

emission reduction commitments have also been poorly understood, or at least underestimated, when the 

Protocol was adopted. It is now clear, that any global commitment regime requires deep cooperation. Parties 

to any long-term climate agreement must be prepared, not only to shoulder significant economic burdens, but 

also to do so in the face of serious global competitiveness concerns. What is important to note in this context 

is that without the participation of all major emitters, global emissions climate change cannot actually be 

addressed.122 The achievement of the objective of Article 2 of the UNFCCC is therefore dependant on greater 

cooperation between states and greater sacrifices in the field of climate change. 

 

6.3.1. Trade measures 
 
 
In connection with compliance with the Kyoto Protocol there has been increased discussion on whether 

or not trade measures could be helpful to encourage compliance of the Parties to the Protocol. The discussion 

has been on whether trade measures could discourage non-participation so that states would see it as in their 

best interest to be Parties to the Protocol as staying outside the Protocol would be more costly.123 Possible 

trade measures include trade bans, tariffs or border tax adjustments. Trade measures are used within some 

international environmental treaties to promote participation and compliance and in all likelihood there is 

going to be a growing debate in the international community over the use of external or internal trade 
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measures to promote participation or compliance with regard to the climate change regime.124 

Countries seeking to support low carbon industries have reached for trade-distorting subsidies and 

procurement policies. In these cases, trade measures play a role in compliance by seeking to lower the costs 

of compliance or to raise the costs of non-compliance with climate-related standards.125  

Another kind of trade-related measure has emerged in response to climate policy action the so-called 

border carbon adjustments. In order to promote the production and deployment of low carbon technologies 

and practices, many governments have begun to put in place, or are contemplating, policy and financial 

incentives that can have an impact on trade. These have included, for example, the free allocation of carbon 

credits to emissions-intensive, trade-exposed industries; feed-in tariffs that guarantee producers of renewable 

electricity access to the electricity grid at favorable rates; and production subsidies. 126 

It is still possible to agree to guiding principles for the design and use of trade measures for compliance 

purposes, whether those measures are deployed unilaterally, or approved multilaterally. Given that trade 

measures will be included in domestic climate legislation in Annex I countries, and the prospect that these 

would be challenged by the WTO, the COP should seek to clarify the meaning of UNFCCC Article 3.5127 

and establish general guidelines for the use of trade measures in a way that would be consistent with the 

goals of both the UNFCCC and the multilateral trading system. 128 

At a minimum, such guidelines should:  

• provide diplomacy before any unilateral trade measures are resorted to;  

• require transparency, predictability, and consistency in the design and application of 
any trade measures; and  

• ensure respect for the special and differential treatment of developing country parties 
based on their level of development.  

 

6.3.2. Faults of using trade measures 
 
To apply trade measures in connection with climate compliance, the regime-specific trade measures 

would have to be carefully tailored to encourage compliance without being open to abuse by Parties that are 

motivated by economic advantage rather than intent on encouraging compliance. To carefully tailor and 

narrowly apply trade measures is difficult in the climate change context, because greenhouse gas emissions 
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are so pervasive in developed economies.129 Furthermore it is difficult to couple the high economic and 

political stakes in the climate change regime and the complexity of both the problem and breadth of action 

that must be taken to solve it. Such action requires an agreement on a particularly sophisticated and powerful 

sanction system to resolve both the compliance and participation problem.130 In light of this, the formal 

incorporation of trade measures as a compliance tool into the emerging climate regime is unlikely.131   

The conclusion here must be that the difficulties that are associated with using trade measures will only 

heighten the value of facilitation in promoting compliance. 132  

 

6.3.3. Facilitation 
 
Facilitation is a very important factor with regard to compliance in the climate change regime at least 

with regard to non-intentional compliance, as was discussed in chapter 4.2. According to what has been 

discussed about facilitation, it's important to set the focus on assisting Parties to achieve compliance rather 

than punishing them for non-compliance. Compliance procedures are furthermore intended to be preventive 

and not remedial in nature.133   

There has moreover been a discussion on whether the Facilitative branch should have access to concrete 

tools and resources that would enable it to assist Parties in their effort to meet commitments, particularly 

with the tracking of emissions, sinks, credits, and reporting. This is particularly relevant, if developing 

countries were to have emissions targets, then the Facilitative branch would have the ability to offer them 

help in the form of funding and expertise, especially in the context of Economies in Transition. Providing the 

Facilitative branch with such tools might encourage less-developed Parties both to take on emission 

commitments and to self-report when they experience compliance difficulties.134  

There is little indication that enforcement has to come at the cost of facilitation, suggesting that both 

enforcement and facilitation consequences can be strengthened in parallel.135 The method of applying 

facilitation and enforcement measures in even proportions depending on what kind of non-compliance is in 

question seems to be the right way to proceed. 
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6.3.4. The future compliance system 
 

In the future climate change regime, states must see it in their best interest to adhere to the system. 

Speculations about the future of the climate regime need to also include thoughts on how the new climate 

regime will be able to deal with new developed country obligations that are substantially different from those 

included in the Kyoto Protocol, such as the large scale finance that is required, and obligations that relate to 

technology and capacity building.136 It's likely that the future climate change regime will be different from 

the current one, because it's clear that the states that have a developing Party status today will also need to 

commit to cutting back on emissions. Speculations about the future of the climate change regime will 

therefore need to include thoughts on how the new climate regime will be able to deal with new developed 

country obligations that are substantially different from those that are included in the Kyoto Protocol,137 for 

example China and India that contribute greatly to the climate change problem but that do not have emission-

reduction targets.138 

The future climate change regime will potentially, what regards information sharing, transparency, and 

review system, build on the system of national communications, reporting, and methodological guidelines 

and review that already operate under the auspices of the UNFCCC. These are the Convention’s dispute 

settlement procedures, according to Article 14 of the UNFCCC and its multilateral consultative process, as 

according to Article 13 of the UNFCCC.139 These procedures could potentially deal with developing country 

commitments and also non-party issues in particular. If they are to be revived and possibly expanded in 

scope, careful thought will have to be given to their mandate and their relationship to each other and to other 

compliance mechanisms.140 

It is unclear at this stage whether enforcement will have a role to play in the emerging climate regime, 

whether the non-prescriptive approach to targets and financial commitments will translate into a broadly 

facilitative compliance approach, or whether there will continue to be at least some measures to induce 

compliance against a party’s will.141  

In the end, it seems undisputed that an effective compliance system will be as important for the 
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functioning of carbon markets in the emerging regime as it has been under the existing Kyoto regime. 

Compliance measures will likely include a mixture of enforcement imposed through national and regional 

emissions trading and offset systems, combined with some level of oversight to ensure that carbon markets 

deliver the expected emission reductions, funding, and sustainability results.142  

Discussions and decisions on appropriate future structures of the climate change regime, including new 

types of target and differentiation, allocation, and graduation procedures will also have to take into account 

the considerable time it would take to develop and implement a new verification and compliance system.143  
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7. Conclusion 

 

The ultimate objective of Article 2 of The UNFCCC is binding for all Parties to the Convention. All 

Parties to the Convention should therefore strive to achieve the goal of stabilization of greenhouse gas 

concentrations in the atmosphere at a level that would prevent dangerous anthropogenic interference with the 

climate system. The Kyoto Protocol was adopted to help to achieve the goal of Article 2 of the UNFCCC. 

The Protocol sets binding emission targets and stipulates that the Parties assigned amounts, calculated 

pursuant to their quantified emission limitation and reduction commitments inscribed in Annex B of the 

Protocol and in accordance with the provisions of Article 3, paragraph 1 of the Protocol, with a view to 

reducing their overall emissions of such gases by at least 5 per cent below 1990 levels in the commitment 

period 2008 to 2012. Emission reduction targets in the Doha Amendment vary among the Parties. Australia 

for example sets its emission reduction target in the next commitment period at 5% in 2020 below 2000 

levels. Australia retains the option to later move up within its 2020 target of 5 to 15, or 25 per cent below 

2000 levels, subject to certain conditions being met. The European Union sets its emission reduction target at 

20% below 1990 levels. The European Union has furthermore offered to increase its emissions reduction to 

30% by 2020 if other major emitting countries in the developed and developing worlds commit to undertake 

their fair share of a global emissions reduction effort.144 37 Parties have emission reduction targets in the 

next commitment period but Japan, New Zealand and Russia, that had emission reduction targets in the first 

commitment period decided not to commit themselves to emission reduction targets in the new period and 

Canada that had en emission reduction target in the first commitment period decided to withdraw from the 

Protocol. In addition there is currently work ongoing on a new legal instrument under the UNFCCC. The 

mandate of the Ad Hoc Working Group on the Durban Platform for Enhanced Action that was established at 

the COP in Durban is to develop a protocol, another legal instrument or an agreed outcome with legal force 

under the UNFCCC.  

The compliance system of the Kyoto Protocol is a system that operates in pursuit of the same objective 

as the UNFCCC, that is to stabilize greenhouse gas concentrations in the atmosphere at a level that will 

prevent dangerous anthropogenic interference with the climate system. Despite the fact that all 194 Parties to 

the Convention are bound by this objective, only 37 Parties of the Protocol commit to reducing their 

emissions until 2020. Should any consideration be taken of the warnings that scientists have provided in the 

last few years, it could be fair to assume that the developed states realized the necessity of their commitment 

to participate in reducing emissions in the next commitment period. This is not the case, in fact large 

economies like Japan, Canada and Russia either decided not to commit to reducing their emissions or 
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withdrew from the Protocol. This touches upon the core of the problem, namely how much political and 

economic pressure effects the decisions that are made by the Parties. States do not want to commit to 

reducing their emissions whilst large economies like for example China and Brazil still have the status of 

developing countries and are therefore not expected to cut back on their emissions according to the Protocol.  

The objective of this thesis was to evaluate whether the Kyoto Protocol compliance system is effective 

enough to ensure the Parties' compliance. To be able to evaluate the effectiveness of the compliance system, 

the general structure of the system was examined as well as three cases that the Compliance Committee has 

dealt with, in order to see the types of cases that the Committee deals with and how the Committee solves 

them. In chapter five the effectiveness of the compliance system was discussed and in chapter six what is 

needed for an effective compliance system was discussed and furthermore what factors need to be taken into 

consideration in the future compliance system. As has been discussed, an effective compliance system to the 

Protocol is a system that leads to: observable, desired behavioral change. Should the UNFCCC’s goal be read 

in conjunction with the description of what constitutes an effective compliance system, the compliance 

system is not particularly effective. However, if one considers that this is a compliance system to a Protocol 

in which only 37 Parties have binding emission targets and that the cases that the Compliance Committee has 

dealt with have been resolved successfully, another conclusion about the effectiveness of the system might 

be reached. In that light the system can be considered effective in the demarcated field it operates in as it 

remains to be seen how questions of implementation regarding emission targets will be dealt with. The 

challenge that is now facing the international community is to develop a climate change regime for the future 

that is environmentally effective, economically efficient, equitable and workable. Participation needs to be 

broadened and commitments deepened.145  

Much uncertainty and complexity has characterized discussions on the future of the climate change 

regime and as a result what kind of compliance system needs to be in place. It’s difficult to conclude that the 

compliance system to the Protocol is effective because it is not yet fully functional and the most important 

type of non-compliance, concerning the emission targets will not be considered until 2015. What also affects 

the conclusion is the uncertainty regarding the whole system after 2020. It is important to have an effective 

compliance system to the Kyoto Protocol for the simple reason that the Protocol is the only international 

tool, available today that controls Parties' emissions and its compliance system has every potential to be 

effective as the effective solution of the cases before the Compliance Committee up until now clearly 

indicate. 
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