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1. Introduction

The rules of the World Trade Organisation (WTO) establish the basis for international trade. 

They aim at creating free, non-discriminatory, open, balanced and transparent trade. All of the 

159 member states of the WTO have signed on to the agreements that convey these goals. 

There are, however, exceptions in these agreements that allow member states to implement 

measures that are inconsistent with these aims.  These exceptions protect interests that the 

member states consider to be of such high importance that they override the goals and core 

principles of the WTO. One of these exceptions is the right to deviate if it is necessary in 

order  to  protect  public  moral.  The  importance  of  this  exception  to  the  member  states  is 

reflected in the fact that it was included as early as in the first legal framework negotiated and 

it is also the first exception mentioned in the list of general exceptions. 

The moral exception is, however, not without problems. The core problem is the fact that 

moral  is  hard  to  define.  Due  to  the  nature  of  moral  the  exception  has  the  potential  of 

significantly undermining the other rules of  the WTO beyond its  legitimate purpose.  The 

realisation of this potential  risk depends on what scope it is given in its definition. If the 

definition is too wide the exception can be abused in order to justify disguised protectionism 

as a  question of moral.  It  is  therefore important  that  the moral exception  is  defined in  a 

manner  that creates  a balance between the member states legitimate right  to  protect  their 

public moral and the goals and core principles of the WTO.

1.1 Purpose and the Research Question

The moral exception to the rules of the WTO is at the centre of this paper. The purpose of this  

paper is to explore the exception and its functioning as a part of the WTO's regulations and to  

examine how well it is currently serving the WTO and its member states. Since it is a question 

of an exception, it is essential to determine what it encompasses in order to understand how 

extensive its applicability is. The more extensive it is, the greater the impact it has on the rules 

from which it exempts. It is the definition of the exception that determines what the exception 

encompasses  and  therefore  the  extensiveness  of  the  applicability.  Therefore,  in  order  to 

establish this, much of the focus of this paper will be on the moral exception's definition.
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The research question of this paper is:

Is the current definition of the moral exception sufficiently in balance with the 

other rules of the WTO or is there another definition that is less undermining of 

these rules while still addressing the needs of the member states?

Moral is a difficult concept to define which can lead the moral exception to be perceived as 

vague. This vagueness makes the moral exception an interesting topic to research. If the moral 

exception is given a vague definition it could be a considerable tool for the member states to 

justify several different WTO-inconsistent measures. The moral exception could therefore be 

an  obstacle  in  the  fight  against  protectionism.  This  makes  the  examining  of  the  moral 

exception and its interplay with the other rules of the WTO interesting. 

The moral exception has also previously not been the subject of a lot of research, probably 

due to the scarcity of available jurisprudence to examine.  Even though there is not much 

information to rely on, it is still interesting to study the exception since it is and has been in 

active usage. The moral exception is also a very current topic due to the ongoing  EC-Seal  

Products1 case at the WTO, where the moral exception is at the centre of the dispute. 

1.2 Method and Material

Different  sources  of  information  play  a  role  in  determining  the  definition  for  the  moral 

exception. The negotiations that led to the creation of the exception is of importance as well  

as the subsequent negotiations that have had an impact on it. It is also important to examine 

which are the issues that  the member states have wanted to protect as public  moral. This  

application  of  the  exception  has  led  to  a  few  disputes  which  together  constitute  the 

jurisprudence for the exception. This jurisprudence is of great importance when framing the 

definition. All of these sources of information are taken into consideration when I establish 

what the current definition is. 

1 European Communities – Measures Prohibiting the Importation and Marketing of Seal Products, will be 
called in the text: EC-Seal Products
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I use this definition as the basis for my analysis to establish if there is a balance between the 

exception and the other rules of the WTO. I do this by analysing how wide the definition is  

and what therefore could be encompassed by it. I also contrast it with the core principles and 

goals of the WTO in order to determine their interplay with each other and to evaluate if there 

is  a  balance.  I  also  take  into consideration  what  different  views have  been expressed by 

academia on this matter. 

Due to the conclusions that I draw from this analysis, that will be present later on in this 

paper, I proceed to explore how the current definition could be altered in order to create a  

more balanced alternative definition. I do this by considering how the definition could still 

preserve its ability to fulfil its highly important intended function but at the same time have a 

less harmful effect on the other rules of the WTO. I apply the alternative definition that I 

create to how the member states have previously applied the exception and how they could 

apply it in the future. I do this in order to examine if the alternative definition would create a 

better balance between the exception and the other rules of the WTO. 

I am basing my research on the different WTO agreements and jurisprudence related to them. 

Also other documents from the WTO that deal with the moral exception, for example reports 

from Trade Policy Reviews (TPR), are part  of my material.  I  also take into consideration 

previous academic research on this subject. The material related to this subject is limited due 

to  the  shortage  of  jurisprudence  and  relevant  negotiating  history.  Much  of  the  available 

academic literature related to this issue focuses more on the question of possible applicability 

of the moral exception on a certain subject instead of analysing the exception independently. 

Therefore  the  available  literature  on  the  suitability  of  the  current  definition  is  also  quite 

limited.  

1.3 Delimitation

The topic of this paper borders on many different disciplines. For example political science 

and international  relations could offer relevant  point  of views on this subject. This paper, 

however,  deals  with  the  legal  aspects  of  the  moral  exception.  The  issues  that  could  be 

discussed from the perspective of the other disciplines are not addressed as the focus of this 
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paper is only on the legal issues that the moral exception raises.  Moral in itself is also a 

philosophical topic. There is, however, no moral discussion from a philosophical perspective 

since that also would constitute a sidetrack.

As already established, this paper examines the moral exception in the WTO. This paper does 

therefore not go into depth with the moral exceptions that have been incorporated into free 

trade agreements. The focus of this paper is on the General Agreement on Tariffs and Trade 

(GATT) and the General Agreement on Trade in Services (GATS). The reason for this is that 

these are the core agreements of the WTO and they are the only agreements that have had 

their moral exceptions examined by the Dispute Settlement Body (DSB). The sub-paragraph 

that establishes the moral exception in the GATS also mentions public order. Public order is 

according to the DSB a distinct concept from public moral, but the two overlap.2 I discuss 

public order in this paper where it is relevant but when discussing the moral exception I refer 

in general to public moral.

There is an important aspect to the definition of the moral exception that I do not address in 

this paper. This question is if the measures in one member state can have as their goal to alter 

behaviour in another member state, i.e. if legislation should only be directed inwardly or can 

it also be aimed outwardly. This is a separate discussion, which goes beyond only the moral 

exception. This discussion effects many other aspects of WTO law and therefore there has to 

be a common answer found to this dilemma that would apply to all the regulations where this 

aspect is a factor. This discussion would therefore have been too extensive for this paper and 

it would have resulted in a far-reaching sidetrack.

1.4 Outline 

This paper begins with an examination of the birth of the moral exception and what insight its  

negotiating history gives to its meaning. This is done parallel  with an introduction to the 

history of the WTO in general in order to place the moral exception in its proper context. 

Following  this  there  is  an  account  of  the  agreements  that  were  concluded  during  the 

negotiations and the core principles and goals that they convey. This is done in order to give 

2 Panel Report, US-Gambling, P 6.468
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an idea of what areas the WTO operates in and what it aims to achieve. This is then contrasted 

with how the member states have used the moral exception in order to implement measures 

that are inconsistent with these aims. 

The paper proceeds to examine the structure of the WTO and especially the role and function 

of the DSB. After that there is a thorough presentation of how the DSB has defined the moral 

exception  in  the  cases  where  it  has  been  applied.  There  is  also  a  presentation  on  how 

academia has reacted to the definition that the DSB has established. Following this is  an 

examination of how this definition is problematic, both according to academia and myself. 

Finally there is a discussion on how the definition could be improved and how this improved 

definition would apply to concrete scenarios where the member states have or could invoke 

the moral exception. This paper is concluded with an argument for why it is important that the 

definition is changed and why my definition could be a viable option.

2. The Moral Exception in the WTO

2.1 The Development of the Moral Exception through the History of the WTO

During the time after World War II many states wanted to secure the peace with the creation 

of international organisations. This led to extensive negotiations to form institutions to assist 

global cooperation. Trade was one of the areas in which negotiations were carried out under 

the  lead  of  the  US  and  the  UK.  A  charter  for  a  new  international  organisation,  the 

International Trade Organisation (ITO), was drafted. At the same time the US also invited 

several states to separate negotiations in December 1945 in order to conclude a multilateral 

agreement with the aim to reduce tariffs. These negotiations would lead to the birth of the 

GATT.3 In the first outline of a charter for the ITO, which was developed by the US, there 

were general exceptions included. These exceptions would allow member states to implement 

measures that were inconsistent with the commonly accepted rules since the measures were 

needed  in  order  to  protect  a  valuable  interest.  Therefore,  if  the  measures  fulfilled  the 

requirements in one of the exceptions, these prima facie inconsistent measures were in fact 

considered  to  be  consistent.  One  of  these  exceptions  read  “necessary  to  protect  public 

3 Lester,  Mercurio & Davies, “World Trade Law: Text, Materials and Commentary”, p. 56-57
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morals”.4 It is thought that the US proposed this exception in order to protect already existing 

domestic restrictions on certain goods.5 At a preparatory meeting in  London in 1946 it was 

generally accepted that exceptions, like one for the protection of public moral, were needed. 

During a meeting of the draft committee Norway took the opportunity to address the issue of 

the public moral exception. Norway pointed out to the committee that Norway's restrictions 

on the importation, sale and production of alcohol were justified by the exceptions for public 

moral and health. Without any further discussions on the issue of a public moral exception, 

the negotiators accepted in 1947 the formulation that the US had presented for this exception 

and it was incorporated into the final versions of the ITO Charter and the GATT.6

The vague formulation of the moral exception and leaving it undefined might not just be the 

result of an oversight but instead a strategic decision in order to keep the exception as wide as 

possible. It is conceivable that the member states never had a clear common concept of what 

public moral encompassed and therefore left it undefined in order to satisfy the needs of all 

the member states. This would give member states that had suspicions about the effects of free 

trade on their societies an ease of mind.7 This, however, is a dangerous approach in the sense 

that it could let the member states apply the exception too freely. To leave the moral exception 

this open makes it easy to exploit since it ends up being so wide that it encompasses anything 

that the member states can formulate into a moral question. 

The negotiations for the ITO ended up not being fruitful and therefore the organisation was 

never formed. The negotiations for the GATT were, however, completed. It had 23 original 

signatory states of which eight states commenced the provisional application of the GATT in 

January 1948.8 As its name indicates, the GATT regulated tariffs and related matters. The 

GATT was always thought though to be coupled with the ITO and therefore its functioning 

alone was seen as temporary.  However,  when it  became clear that  the ITO would not be 

formed  and  therefore  leave  the  GATT as  the  sole  mechanism for  international  trade,  the 

signatory states were left to improvise and implement additions, codifications and revisions. 

4 Charnovitz, “The Moral Exception in Trade Policy”, p. 704
5 Wu, “Free Trade and the Protection of Public Morals: An Analysis of the Newly Emerging Public Morals  

Clause Doctrine”, p. 219
6 Charnovitz, “The Moral Exception in Trade Policy”, p. 704
7 Smith, “Much Needed Reform in the Realm of Public Morals: A Proposed Addition to the GATT Article XX  

(a) 'Public Morals' Framework, Resulting From China-Audiovisual”, p. 747
8 Lester, Mercurio & Davies, “World Trade Law: Text, Materials and Commentary”, p. 57
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The  GATT  underwent  eight  negotiating  rounds  which  led  to  further  liberalisation  of 

international trade in the form of tariff reductions and the expansion of topical coverage.9 The 

moral exception remained the same throughout these rounds and no additions were submitted 

to clarify the scope of the exception. 

The most extensive round to this day was the Uruguay Round that went on from 1986 to 

1994. The GATT underwent modifications and its name was changed to “GATT 1994” but for 

simplicity  it  is  still  generally  called  the  GATT.  The  moral  exception  stayed  the  same 

throughout this. The Uruguay Round negotiations expanded the affected issues from goods to 

also include services and intellectual property which led to the birth of the GATS and the 

Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS).10 During this 

time the moral exception was revisited in the sense that it was added to the GATS with almost 

identical  wording.  The  only  further  clarifications  that  were  offered  were  the  addition  of 

“public order” in the sub-paragraph and a footnote that clarified that there had to be a “serious 

threat” when applying the exception.11 “Public  order” is seen as something less culturally 

determined  than  “public  moral”,  it  is  in  general  understood  as  the  protection  of  public 

security.  An example  of  this  is  the  avoidance  of  invoking  riots  and criminal  behaviour.12 

Therefore the exception in the GATS has a broader application than the one in the GATT, 

which can only rely on the more culturally shaped exception of “public moral”.13

The most important accomplishment of the Uruguay Round was the creation of the WTO 

which brought  all  the different  agreements under  a  common institutional  framework.  The 

WTO is an international organisation with full legal personality. Also the dispute settlement 

system was strengthened during the Uruguay Round. The WTO's current round is called the 

Doha Round and it started in 2001. The Doha Round has faced many difficulties and was 

declared by the member states of the WTO to be at a deadlock in 2011. No timeline has been 

set for the continuation of the negotiations which reflects the deep crisis the WTO is going 

through at the moment.14 

9 Ibid., p. 58-59
10 Ibid., p. 59
11 Wu, “Free Trade and the Protection of Public Morals: An Analysis of the Newly Emerging Public Morals  

Clause Doctrine”, p. 220
12 Smith, “Much Needed Reform in the Realm of Public Morals: A Proposed Addition to the GATT Article XX  

(a) 'Public Morals' Framework, Resulting From China-Audiovisual”, p. 744
13 Ibid., p. 748
14 Lester, Mercurio & Davies, “World Trade Law: Text, Materials and Commentary”, p. 59-60
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After the forming of the GATT it has also become commonplace to include a moral exception  

clause in regional and bilateral free trade agreements. A moral exception can for example be 

found  in  the  North  American  Free  Trade  Agreement  (NAFTA)  and  the  agreements  that 

established the Association of Southeast Asian Nations (ASEAN). There are nearly a hundred 

treaties related to trade that include a moral exception. However, also the drafters of these 

agreements have mostly remained content with simply copying the article from the GATT and 

remain silent on what the content of the exception is according to them.15 Therefore their 

negotiating history offers no further insight into what public moral encompasses.

2.2 The Application of the Moral Exception by the Member States

The current legal framework of the WTO that came out of the Uruguay Round consists of the  

agreements that the member states signed on to. The core document is the WTO Agreement 

which lays down the institutional functions of the WTO. The other agreements contain the 

rules of how trade should be conducted and they can be found in the different annexes to the 

WTO Agreement. The GATT is in Annex 1A and it has the moral exception incorporated in 

article XX (a). Also other multilateral agreements in trade in goods can be found in Annex 

1A, like the agreements on agriculture, anti-dumping, sanitary and phytosanitary measures, 

technical  barriers,  rules  of  origin  and  trade-related  investment  measures.  All  of  these 

agreements include  a  moral  exception except  for  the Agreement  on Technical  Barriers to 

Trade. The GATS is in Annex 1B and it has the moral exception incorporated in its article 

XIV (a). The TRIPS can be found in Annex 1C and it has the moral exception incorporated in 

its article 27.2. All of these agreements are binding on all member states of the WTO. The 

Dispute  Settlement  Understanding  (DSU),  which  is  the  agreement  on  dispute  settlement 

within the framework of the WTO, is in Annex 2. Also this agreement is binding on all the 

member states and it applies to the WTO Agreement and all the agreements in the annexes, 

including itself. Annex 3 is the Trade Policy Review Mechanism (TPRM) which sets out how 

the  regular  trade  policy  reviews  of  the  member  states  should  be  conducted.  Also  this 

agreement  is  binding  on  all  the  member  states.  In  Annex  4  there  are  four  plurilateral 

agreements of which two are in force, i.e. the Agreement on Trade in Civil Aircraft and the 

15 Wu, “Free Trade and the Protection of Public Morals: An Analysis of the Newly Emerging Public Morals  
Clause Doctrine”, p. 221-222
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Agreement on Government Procurement. These agreements are only binding on the member 

states that have chosen to sign on to them and the Agreement on Government Procurement 

has the moral exception included in it.16

These agreements lay the foundation for international trade. There are certain core principles 

and goals that can be found throughout the articles of these agreements that the whole idea of 

the WTO is founded upon. The agreements together aim at upholding these core principles 

and achieving these goals that constitute the kind of international trade that the member states 

envisioned during the negotiations.17 One of these core principles is non-discrimination which 

is manifested in the demand to offer all member states the “most-favoured-nation” status. This 

means that every member state has to treat all other member states equally when it comes to  

trade as well as not grant more favourable treatment to any non-member state. This principle 

can be found in GATT art. I as well as in GATS art. II and TRIPS art. 4. The member states  

also have to treat all goods, services and IP-rights equally without regard to their origin after 

they have entered the market, i.e. domestic and foreign goods, services and IP-rights should 

receive the same treatment. This principle is called giving the “national treatment” and it can 

be found in GATT art. III, GATS art. XVII and TRIPS art. 3.18

The WTO also aims at lowering trade barriers. These barriers include both tariffs and non-

tariff barriers like import quotas. This is an essential part of the WTO's goal to create freer 

trade  between its  member states.  The WTO also strives to make international  trade more 

predictable by increasing transparency. One way in which this is done is through the TPRs 

which are  carried  out  every few years  in  which a  thorough account  is  conducted of  one 

member state's current trade policies. The WTO also advocates the binding of tariffs which 

brings stability to the international trading system since it creates a ceiling that traders can 

rely on not being exceeded for the tariffs.19

To create open and undistorted competition is also one of the goals of the WTO. The WTO 

aims at increasing fair competition across the borders of its member states. The principle of 

non-discrimination plays a role in this but also the rules on anti-dumping and subsidies play 

16 Lester, Mercurio & Davies, “World Trade Law: Text, Materials and Commentary”, p. 73
17 Ibid., p. 63
18 WTO (Information and External Relations Division), “Understanding the WTO”, p. 10-11
19 Ibid., p. 11-12
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key roles in establishing fair competition. It is also an outspoken goal of the WTO to assist 

developing countries and least developed countries in their strives to develop their economies. 

This is done by allowing them to get a fair chance in international trade but also by giving 

them  differential  treatment,  like  flexibilities  and  transition  periods,  while  they  are  still 

developing.20

However, the agreements do not only include provisions that follow these core principles and 

aim at fulfilling these goals. As mentioned above, the member states agreed early on in the 

negotiations that exceptions should be included in the agreements that protect interests that 

are of high importance to the member states. These exceptions allow the member states to 

implement measures that are inconsistent with the rules of the WTO in order to protect these 

interests. One of these exceptions is, as already mentioned, the moral exception which can be 

found in many of these agreements. A member state can invoke the moral exception in order 

to justify inconsistency with the agreements, including measures that go against the goals and 

core principles. Therefore the moral exception works as a justification for member states to 

implement measures that counteract these goals and principles in order to protect their public 

moral. The member states have made use of the moral exception several times in order to do 

exactly this. Here are some examples of WTO-inconsistent measures the member states have 

implemented in order to protect issues they consider to be a question of public moral.

When searching for  TPR reports from the WTO Secretariat  that mention public moral the 

search gives 211 reports.21 This number is not a completely accurate depiction of how many 

TPR reports refer to public moral as a justification for WTO-inconsistent measures since the 

result also contains some duplicates due to revisions being included in the result and some 

reports  referring  to  the  moral  rights  to  intellectual  property.  This,  however,  still  gives 

somewhat of a good idea of how often public moral is included in TPR reports since the same 

search for only TPR reports, which will include the same duplicates, gives the result of 902 

reports.22 This indicates that member states are actively using public moral as a justification 

for measures that are WTO-inconsistent. When I examined the TPR reports from 2012 and 

20 Ibid., p. 12-13
21 WTO Documents Online (www.docs.wto.org), run by the WTO, accessed on 1 October 2013, searched for 

“Document symbol”: WT/TPR/* and “Full text search criteria”: “public” BEFORE “moral”
22 WTO Documents Online (www.docs.wto.org), run by the WTO, accessed on 1 October 2013, searched for 

“Document symbol”: WT/TPR/*
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what measures the member states had justified with the moral exception, I found for example 

that  Colombia  had  banned  the  importation  of  “warlike  toys”23,  Israel  had  banned  the 

importation of amongst several other things “non-kosher meat”, “licentious or indecent films” 

and some “games of chance”24, Trinidad and Tobago had banned the importation of “obscene 

prints”25 and Kuwait had banned the importation of alcohol and pork.26 This is quite a mixture 

of  different  issues  that  the  member  states  consider  to  be  covered  by  the  public  moral 

exception. 

Even though neither GATT art. XX (a) nor GATS art. XIV (a) mention religious grounds 

several  member  states  have  used  the  moral  exception  to  implement  restrictions  on  the 

importation of products that are seen as breaking religious rules. In the Report of the Working 

Party on the Accession of Saudi Arabia to the WTO, the GATT art. XX (a) exception was used 

to  justify  Saudi  Arabia's  ban  on  the  importation  of  swine  products,  alcohol,  gambling 

equipment, and the Holy Quran.27 Examples of other Muslim countries that have in their TPRs 

informed that they have placed bans on the importation of alcohol and/or swine products are 

Bahrain, United Arab Emirates, Tunisia, Brunei, Qatar, Morocco, and Indonesia. As already 

mentioned also Israel has  used the moral exception to ban the importation of non-kosher 

meat.28 The exportation of images of the Buddha is banned in Thailand in order to protect 

public moral.29 None of these bans have been questioned by other member states and therefore 

there is no jurisprudence regarding the question if religious beliefs are also protected by the 

moral exception.

The US has banned the importation of the meat of livestock that has not been slaughtered in 

accordance  with  requirements  set  for  slaughter  in  the  US.  The  importation  of  marine 

mammals that have been captured in an inhumane way have also been banned.30 In a sense 

these bans share similarities with Israel's ban on non-kosher meat and the Muslim countries' 

ban on swine products. It is unclear if these measures can be considered to protect public 

23 Trade Policy Review – Colombia, Report by the Secretariat (22 May 2012), P 50
24 Trade Policy Review – Israel, Report by the Secretariat (25 September 2012), P 23 and Table III.6
25 Trade Policy Review – Trinidad and Tobago, Report by the Secretariat (1 February 2012), P 34
26 Trade Policy Review – The State of Kuwait, Report by the Secretariat (4 January 2012), P 24
27 Bossche, “The Law and Policy of the World Trade Organization: Text, Cases and Materials”, p. 639-640
28 Wu, “Free Trade and the Protection of Public Morals: An Analysis of the Newly Emerging Public Morals  

Clause Doctrine”, p. 222-223 and Annex 1
29 Charnovitz, “The Moral Exception in Trade Policy”, p. 696
30 Ibid., p. 697
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moral  since  neither  they have  ever  been questioned.  It,  however,  calls  in  question if  the 

religious bans on food are justified by the moral exception if that leads to also these kinds of  

bans on food being justified.

The US has also made use of the moral exception when it banned the importation of products 

made by indentured child labour. It has been questioned in academic circles if this ban is legal 

since it is designed to protect the citizens of other countries, which might not be included in 

the scope of the moral exception. This, however, has not been challenged and therefore there 

is no certainty if it falls within the scope or not.31

The US has also placed importation bans on products from certain countries depending on 

their commitments to protect human rights. The US banned the importation of Ugandan goods  

in 1978 until the president of Uganda started to respect the human rights of his people. In 

1987 the US banned imports of sugars and syrups from Panama until the freedom of the press 

and due process of law were restored. The US has also banned all imports from Cuba since 

1996  until  a  democratically  elected  government  is  put  in  place.32 These  bans  have  no 

connection to the actual goods being banned but instead they are used as pieces in a political 

battle. It is unclear if the US considers these bans to be justified with the moral exception.

The lack of definition of the moral exception has led the member states to justify an array of  

different issues with it. This weakens the goals and core principles found in the agreements 

since  they  can  be  disregarded  with  the  help  of  the  moral  exception  without  any  clear 

boundaries. As the moral exception is left undefined it serves as almost an endless opportunity 

for the member states to set aside what they have committed to in the agreements. This is due 

to the silence of the member states during the drafting of this exception: no boundaries were 

established for what constitutes a public moral and as a result  the member states have all 

individually  determined what  they regard  as  something that  can be  protected  as  a  public 

moral.  Since  the  drafting  history  does  not  give  answers  to  what  the  moral  exception 

encompasses it is the jurisprudence on the subject that will determine how wide or narrow the 

exception ought to be. This is especially true with regard to the current deadlock of the Doha 

31 Wu, “Free Trade and the Protection of Public Morals: An Analysis of the Newly Emerging Public Morals  
Clause Doctrine”, p. 223

32 Charnovitz, “The Moral Exception in Trade Policy”, p. 698
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Round which leads to it being highly unlikely that the moral exception will be the subject of  

negotiations any time soon. The moral exception has a serious potential to become a tool for 

the member states to undermine the goals and core principles presented above. Therefore 

great care should be taken when defining the moral exception in order to satisfy both the 

needs of the member states to protect their public moral but also to protect the goals and core 

principles of the WTO.

2.3 The Moral Exception in the Dispute Settlement Body

The main decision-making body of the WTO is the Ministerial Conference which takes place 

at  least every two years. In the organisational hierarchy below the Ministerial  Conference 

there is the General Council, which presides over all the committees and the working parties, 

the DSB and the Trade Policy Review Body (TPRB).33 To settle disputes between member 

states is one of the main objectives of the WTO,34 and to fill this objective the DSB has been 

given a prominent role in the WTO. All the member states are members in the DSB and it has 

its regular meetings every month.35 During these meetings the member states can request for 

panels to be formed for complaints that they are involved in and which could not be resolved 

through consultations. The panellists are experts in international trade law that the parties in 

the  dispute  agree  upon.  If  the  parties cannot  come to  an understanding they can ask the 

Director-General of the WTO to compose the panel. After the proceedings with the parties the 

panel submits a report with its recommendations. The parties can choose to accept the report  

and then it will be adopted by the DSB if it is not opposed by a consensus. The parties can 

also choose to appeal to the Appellate Body which is a permanent body of seven experts that 

the DSB appoints for four years at a time. The Appellate Body examines the issues of law that 

have  been appealed after it  has held new proceedings with  the parties.  The report  of the 

Appellate Body is adopted by the DSB unless the DSB decides with a consensus not to adopt  

it.36

The GATT is  by far  the  most  often  invoked agreement  in  complaints,  namely  333 times 

33 Lester, Mercurio & Davies, “World Trade Law: Text, Materials and Commentary”, p. 74-75
34 WTO (Information and External Relations Division), “Understanding the WTO”, p. 10
35 Lester, Mercurio & Davies, “World Trade Law: Text, Materials and Commentary”, p. 153
36 Ibid., p. 155-157
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during the period of 1995-2010.37  In disputes like these the defending party can choose to 

invoke one of the exceptions stipulated in GATT art. XX, amongst them the moral exception 

in GATT art. XX (a). Similarly, if the dispute involves the GATS the defending party can 

invoke the exceptions in GATS art. XIV, including the moral exception in GATS art. XIV (a).  

Since GATS art. XIV is to great lengths a copy of GATT art. XX the Appellate Body has ruled  

that jurisprudence for one of the articles also applies to the other.38 In the complaints that have 

at least reached the stage of the panel giving its recommendations in a report, GATT art. XX 

has been referenced to  in 112 panel and Appellate  Body reports.39 This indicates that the 

member states have actively invoked the exceptions in disputes.

GATT art. XX consists of a chapeau and sub-paragraphs (a)-(j). Sub-paragraph (b) concerning 

the protection of “human, animal or plant life or health”, sub-paragraph (d) concerning the 

securing of  “compliance with laws or regulations which are not inconsistent with” the GATT 

and sub-paragraph (g) concerning “the conservation of exhaustible natural resources” are the 

exceptions that have been most frequently invoked in disputes.40 The requirements in the sub-

paragraphs are often either that the contested measures are necessary in order to protect the 

interest  or  that  they  are  related  to  the  interest.  The  chapeau  requires  that  the  contested 

measures  do  not  “constitute  a  means  of  arbitrary  or  unjustifiable  discrimination  between 

countries where the same conditions prevail, or a disguised restriction on international trade”. 

The chapeau therefore safeguards that the measures that are justifiable under one of the sub-

paragraphs is not applied in a discriminatory way. The general jurisprudence that applies to all 

of the sub-paragraphs stipulates that the burden of proof lies on the invoking party, i.e. the 

defendant. The Appellate Body established in  EC-Tariff Preferences41 and  US-Shrimp42 that 

the defendant has to first prove that the contested measures fill the requirements in one of the 

sub-paragraphs and then prove that also the requirements in the chapeau are filled.43  

37 Ibid., p. 172
38 Appellate Body Report, US-Gambling, P 291
39 World Trade Law Net (www.worldtradelaw.net), run by Simon Lester and Kara Leitner, accessed on 25 

September 2013, searched in the free full text search engine for ”Article XX” amongst all WTO and GATT 
reports

40 Lester, Mercurio & Davies, “World Trade Law: Text, Materials and Commentary”, p. 363
41 European Communities – Conditions for the Granting of Tariff Preferences to Developing Countries, will be 

called in the text: EC-Tariff Preferences
42 United States – Import Prohibition of Certain Shrimp and Shrimp Products, will be called in the text: US-

Shrimp
43 Lester, Mercurio & Davies, “World Trade Law: Text, Materials and Commentary”, p. 367-368

17

http://www.worldtradelaw.net/


Even though the moral exception has been actively used by the member states, as presented 

above, there are only five cases where GATT art. XX (a) is referred to in the panel report and 

there is only one panel report that refers to GATS art. XIV (a). In  US-Tuna/Dolphin I44 the 

moral exception in GATT art. XX (a) was only mentioned since Australia, a third party in the 

case, brought it up as something the panel in the case could consider as a justification.45 The 

panel  did,  however,  not  examine it.  In  US-Tuna/Dolphin II46 GATT art.  XX (a) was only 

mentioned when the US wanted to point out that the dispute did not concern public moral.47 

The panel did not raise the question of a justification with the help of the moral exception in 

this case either. It is also relevant to point out that in both of these disputes the panel reports 

were circulated but  not  adopted by the DSB and therefore they  do not  constitute  official 

sources for  legal interpretation of GATT law. In  US-Malt Beverages48 the US argued that it 

was necessary for the US to encourage the consumption of beer with a low alcohol percentage 

over a high percentage due to consideration for human life and health and public moral. The 

US made a reference here to GATT art. XX (a).49 Canada argued that the US had failed to 

prove that the measures were necessary in order to protect human life and health and public 

moral.50 The panel, however, did not examine the applicability of the moral exception since 

the exceptions of GATT art. XX were not found to be of relevance to the dispute.51

There has only been one dispute that has referred to GATS art. XIV (a):  US-Gambling52. In 

this  case  the  panel,  and  later  on  the  Appellate  Body,  examined  if  the  WTO-inconsistent 

measures  that  the  US  had  put  in  place  to  restrict  cross-border  gambling  services  were 

justifiable  with  the  moral  exception.  After  US-Gambling there  has  also  been a  case  that 

examined GATT art. XX (a): China-Audiovisual53. In this dispute the panel, and later on the 

Appellate  Body,  examined  China's  WTO-inconsistent  measures  against,  amongst  others, 

foreign  audiovisual  products  and  if  these  measures  could  be  justified  with  the  moral 

44 United States – Restrictions on Imports of Tuna I, will be called in the text: US-Tuna/Dolphin I
45 Panel Report, US-Tuna/Dolphin I, P 4.4
46 United States – Restrictions on Imports of Tuna II, will be called in the text: US-Tuna/Dolphin II
47 Panel Report, US-Tuna/Dolphin II, P 3.16
48 United States – Measures Affecting Alcoholic and Malt Beverages, will be called in the text: US-Malt  

Beverages
49 Panel Report, US-Malt Beverages, P 3.123
50 Ibid., P 3.126
51 Ibid., P 5.74
52 United States - Measures Affecting the Cross-Border Supply of Gambling and Betting Services, will be called 

in the text: US-Gambling
53 China - Measures Affecting Trading Rights and Distribution Services for Certain Publications and  

Audiovisual Entertainment Products, will be called in the text: China-Audiovisual
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exception.  There  is  also  currently  a  dispute  ongoing  at  the  DSB  where  the  panel  most 

probably will examine the GATT art. XX (a) moral exception: EC-Seal Products. In this case 

the EC, and now the EU, has implemented measures that have led to the banning of the  

importation and the placing of seal products on the market, with some exceptions included, in 

order to protect public moral in the EU.

Therefore  US-Gambling and  China-Audiovisual constitute the only available jurisprudence 

for the moral exception. There is no jurisprudence available for the moral exceptions in the 

other  agreements,  for  example  TRIPS  art.  27.2,54 and  neither  is  there  any  additional 

jurisprudence available from the numerous free trade agreements that have incorporated the 

moral  exception.55 Since  the  negotiating  history  gives  no  guidelines  to  how  the  moral 

exception  should  be  defined,  US-Gambling and  China-Audiovisual are  for  now the  only 

sources of information on how the moral exception should be interpreted. 

3. The Current Definition of the Moral Exception

3.1 US-Gambling

In the US-Gambling case, brought before the DSB in 2003, Antigua and Barbuda questioned 

measures that the US had introduced on both state and national levels which had an effect on 

the possibility to supply cross-border gambling services. Antigua and Barbuda claimed that 

these measures in fact led to a ban on the remote supplying of these services. 56 During the first 

substantive meeting the US invoked the exception in GATS art. XIV (a). The US claimed that 

the  measures  were  needed since  the  services  “include  threats  related  to  organized crime, 

money laundering, fraud and other criminal activities; the scope of availability of remotely 

supplied  gambling,  including  its  availability  to  children;  and  the  particular  health  risks 

associated  with  gambling  by  remote  supply”.  The  US  considered  that  all  these  together 

formed a threat to public moral and public order.57 

54 Charnovitz, “The Moral Exception in Trade Policy”, p. 744
55 Wu, “Free Trade and the Protection of Public Morals: An Analysis of the Newly Emerging Public Morals  

Clause Doctrine”, p. 222-223
56 Panel Report, US-Gambling, P 1.1
57 Oral Statement of the US, US-Gambling, P 10
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In this case the panel found that the US measures were inconsistent with GATS art. XVI “by 

virtue of specific commitments the United States has undertaken in its GATS Schedule”58, 

which led the panel to examine the GATS art. XIV (a) justification that the US had invoked.59 

Antigua and Barbuda questioned if Internet gambling was against public moral in the US. 60 As 

there had not been any previous jurisprudence for GATS art. XIV (a), the panel relied on 

previous jurisprudence for GATS art. XIV and GATT art. XX. The panel created the following 

two-tiered test that would establish if the exception was applicable or not:

“ Specifically, that a measure must:

(a) fall within the scope of one of the recognized exceptions set out in paragraphs (a) to 

(e) of Article XIV in order to enjoy provisional justification; and

(b) meet the requirements of the introductory provisions of Article XIV, the so-called 

"chapeau".”61

The panel divided the analysis of the applicability of the first step regarding art. XIV (a) into 

two parts. The member state invoking the article must prove, that: 

“(a) the measure must be one designed to "protect public morals" or to "maintain public 

order"; and

(b) the measure for which justification is claimed must be "necessary" to protect public 

morals or to maintain public order.” 62

The  panel  called  these  two parts  of  the  first  step  the  provisional  justification.  The panel  

initiated the analysis for provisional justification by examining the terms “public moral” and 

“public order”. The panel acknowledged that these terms could have varying significations for 

different member states depending on cultural, social, ethical and religious differences. The 

member states should therefore be allowed to some scope define themselves what falls under 

public  moral  or  public  order  in  their  territories.  The member states  had also the  right  to  

determine themselves what level of protection they wanted to grant to these different interests 

as they saw appropriate.63 The panel sought though a general definition that could encompass 

58 Panel Report, US-Gambling, P 6.454
59 Ibid., P 6.454
60 Ibid., P 6.444
61 Ibid., P 6.449
62 Ibid., P 6.455
63 Ibid., P 6.461
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the different meanings that member states could have with the help of  the Shorter Oxford 

English Dictionary. The panel defined public moral in the following way: 

“the term 'public morals' denotes standards of right and wrong conduct maintained by or 

on behalf of a community or nation”.64

The panel continued with defining public order in the following way: 

“'public  order'  refers to the preservation of the fundamental  interests  of  a society,  as  

reflected in public policy and law. These fundamental interests can relate, inter alia, to 

standards of law, security and morality.”65

When determining if restrictions of gambling could fall under the scope of public moral or 

public order, the panel considered the fact that for example Israel and the Philippines had 

justified their  restrictions on the importation of “[t]ickets or publicity items for lottery or 

gambling” and not allowing gambling operations to be owned by foreigners with the public 

moral exception.66 The panel also considered how other jurisdictions had handled the question 

of limiting gambling due to consideration for public moral or public order. The European 

Court of Justice had found in a case that member states could restrict lotteries in ways they 

saw fit in order to maintain order in society. The panel also noted that several countries were 

in the process of developing special regulations for Internet gambling and that there already 

were countries that had put in place regulations that prohibit Internet gambling.67 The panel 

concluded from this that GATS art. XIV (a) could encompass measures that restrict gambling 

if it was done in order to protect public moral or public order.68

The panel continued the analysis of the provisional justification by examining what can be 

considered to be “necessary”. The “necessity-test” is not unique to the moral exception since 

it is used to determine the applicability of all the exceptions with the requirement of necessity 

in both GATT art. XX and GATS art. XIV.69  The panel applied the “weighing and balancing 

64 Ibid., P 6.465
65 Ibid., P 6.467
66 Ibid., P 6.471
67 Ibid., P 6.473
68 Ibid., P 6.474
69 Lester, Mercurio & Davies, “World Trade Law: Text, Materials and Commentary”, p. 368
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test”70 that had already been defined by the Appellate Body in Korea – Various Measures on  

Beef71 with  regard  to  GATT art.  XX.  The  panel  concluded  that  the  following  had  to  be 

considered and weighed and balanced in order to determine if the measures were “necessary” 

in protecting public moral or maintaining public order: 

“(a)  the importance of  interests  or  values  that  the challenged measure is  intended to 

protect. (With respect to this requirement, the Appellate Body has suggested that, if the 

value or interest pursued is considered important, it is more likely that the measure is 

"necessary".)

(b) the extent to which the challenged measure contributes to the realization of the end 

pursued  by  that  measure.  (In  relation  to  this  requirement,  the  Appellate  Body  has 

suggested that the greater the extent to which the measure contributes to the end pursued, 

the more likely that the measure is "necessary".)

(c)  the trade impact  of the challenged measure.  (With regard to this requirement, the 

Appellate Body has said that, if the measure has a relatively slight trade impact, the more 

likely  that  the  measure  is  "necessary".  The  Appellate  Body  has  also  indicated  that 

whether a reasonably available WTO-consistent alternative measure exists must be taken 

into consideration in applying this requirement.)”72

When applying these conditions on the US measures that had been found to prohibit the 

remote supply of gambling and betting services, the panel found that the measures did fulfil 

the  requirements  for  the  first  step  in  the  provisional  justification,  i.e.  the  measures  were 

designed to protect public moral or public order.73 The panel considered the fact that in a 

report  from the US House of Representatives regarding the Wire Act  and during hearings 

concerning the Travel  Act  it  had been stated that  the purpose of  the acts  was to  counter 

unlawful businesses. With regard to the Illegal Gambling Business Act, the US Congress had 

stated that the purpose of the act was to prevent organised crime.74

However, the measures did not fulfil the requirements in the second step of the provisional 

justification according to the panel, i.e. the measures were not necessary to protect public 

70 Panel Report, US-Gambling, P 6.477
71 Korea – Measures Affecting Imports of Fresh, Chilled and Frozen Beef, will be called in the text:  Korea – 

Various Measures on Beef
72 Panel Report, US-Gambling, P 6.477
73 Ibid., P 6.487
74 Ibid., P 6.482, 6.483 and 6.485
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morals or maintain public order. The panel followed the steps that had been established by the 

Appellate Body in Korea – Various Measures on Beef.75 In accordance with the first of these 

steps the panel found that the purpose of the measures, i.e. to battle organized crime, fraud, 

money laundering as well as to protect children and health, was “very important” in protecting 

the interests of society.76 The panel however pointed out that these risks also existed with non-

remote supply of gambling, which was not regulated to the same degree.77 Since the different 

acts in question prohibited the remote supply of gambling services the panel found that they 

then also “must contribute, at least to some extent, to addressing”78 the concerns that have 

been mentioned, which the panel found that they did.79 

However, the complete prohibition of the supply of remote gambling services was the most  

restrictive measure possible and therefore the impact on trade was significant. With regard to 

the question if the US could have made use of the WTO-consistent measures it applied to the 

non-remote supply of gambling services the panel found that the concerns that the US had for 

the remote supply of gambling services were specific and could therefore not be tackled with 

these measures.80 However, Antigua and Barbuda had put in place measures that addressed the 

concerns of the US and Antigua and Barbuda had also offered to consult  with the US to 

address any remaining concerns, from which the US had declined.81 Agreeing to consultations 

with the other party is a part of the requirements, according to the panel, in considering all  

WTO-consistent alternatives.82

In  weighing  and  balancing  the  different  elements  the  panel  found  that,  even though  the 

measures contributed to the protection of very important interests of society, the fact that the 

measures had a great impact on trade and that the US had declined to consult with Antigua 

and Barbuda was of greater significance. The US had an obligation to explore all possible 

WTO-consistent  alternatives  and  consulting  with  Antigua  and  Barbuda  was  one  of  them 

which led the US not to fulfil the requirement of “necessary”.83 Therefore the measures could 

75 Ibid., P 6.488
76 Ibid., P 6.489 and 6.492
77 Ibid., P 6.493
78 Ibid., P 6.494
79 Ibid., P 6.494
80 Ibid., P 6.521
81 Ibid., P 6.522 and 6.523
82 Ibid., P 6.529
83 Ibid., P 6.533
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not be found to have been provisionally justified.84 Since the measures did not pass the first 

part of the two-tiered test the panel could have ended the analysis there and not continue to 

the second step of the two-tiered test, i.e. to see if the measures fulfilled the requirements in  

the chapeau of GATS art. XIV. However, the panel did continue the analysis in order to help 

the parties in settling the underlying dispute.85 This though did not change the outcome of the 

case which was established in the analysis of the first part of the two-tiered test: the US could 

not justify the WTO-inconsistent measures with the moral exception in GATS art. XIV (a).

The  Appellate  Body upheld  the  panel's  findings  on  public  moral  and public  order.86 The 

Appellate  Body  found,  however,  that  the  measures  that  the  US  had  implemented  were 

necessary  to  protect  public  moral  or  public  order  and  therefore  they  were  provisionally 

justified.87 The Appellate Body went on to analyse the second step in the two-tiered test and 

found that the US measures were inconsistent with the chapeau of GATS art. XIV.88 Therefore 

the Appellate Body agreed with the panel that the US could not justify the WTO-inconsistent 

measures with the moral exception in GATS art. XIV (a). 

3.1.1 Reactions to the Ruling

The panel and the Appellate Body have been criticised for not taking the opportunity to use 

the US-Gambling case to give a thorough legal definition to the moral exception in order to 

prevent  further  uncertainty  in  this  area.  Instead  the  exception  was  examined and applied 

without giving clear limits to the scope of the definition.89 In a sense the only clear outcome of 

the ruling was that the interpretative principles that apply to the other exceptions, like the 

requirement of necessity, also apply to the moral exception.90

It has also been argued that the panel misapplied a concept established in earlier case law 

when the panel gave the member states the freedom to define themselves what constitutes 

84 Ibid., P 6.535
85 Ibid., P 6.566
86 Appellate Body Report, US-Gambling, P 296-299
87 Ibid., P 327
88 Ibid., P 372
89 Diebold, “The Morals and Order Exceptions in WTO Law: Balancing the Toothless Tiger and the  

Undermining Mole”, p. 51
90 Wu, “Free Trade and the Protection of Public Morals: An Analysis of the Newly Emerging Public Morals  

Clause Doctrine”, p. 229
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public moral in their territory. In one of these previous cases, EC-Asbestos91, the concept was 

applied to let member states themselves define the level of protection they wanted to grant to  

health. The measures were then examined to determine if they were necessary to achieve this 

level of protection. Therefore the member states were allowed themselves to determine the 

level of protection to health but not what constituted health.  The moral exception in both 

GATS art.  XIV and GATT art.  XX is now the only exception in these articles where the 

member  states  themselves  are  allowed  to  give  the  scope  to  the  issue  that  is  protected. 

Therefore the basis used by the panel to give this very wide freedom to the member states is 

quite weak.92

The analysis of the panel has even to some extent been criticised for being contradictory. It 

was clearly established in the ruling that every member state is allowed to define themselves 

what is included under public moral or public order in their territory. Despite of this the panel 

went on to consider the fact that gambling had been restricted by for example Israel and the 

Philippines and that the European Court of Justice had ruled in favour of allowing member 

states to restrict gambling in order to maintain order in society. This raises the question if  

member states truly are allowed to define public moral themselves or if they have to back it 

up by proving that the moral also exists in other member states.93 In its analysis the panel also 

examined the reasoning behind the legislation that had led to the contested measures being put  

in place. Does this mean that it is a requirement that there is an outspoken aim to protect 

public moral with the legislation? Can a member simply declare that the purpose behind a 

measure is to protect public moral without further proof that the moral is rooted in the general  

public?94 The  US-Gambling ruling  therefore  left  many  questions  to  be  answered  and 

clarifications to be made by future jurisprudence.  

3.2 China-Audiovisual

The subsequent  case to address the moral  exception was  China-Audiovisual.  In this  case, 

91 European Communities – Measures Affecting Asbestos and Products Containing Asbestos, will be called in 
the text: EC-Asbestos

92 Diebold, “The Morals and Order Exceptions in WTO Law: Balancing the Toothless Tiger and the  
Undermining Mole”, p. 52-53

93 Marwell, “Trade and Morality: The WTO Public Morals Exception After Gambling”, p. 817
94 Wu, “Free Trade and the Protection of Public Morals: An Analysis of the Newly Emerging Public Morals  

Clause Doctrine”, p. 233
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which was brought before the DSB in 2008, the US claimed that the Chinese measures against 

imported films for movie theatres, home entertainment products like DVDs, sound recordings,  

and publications as well as measures restricting market access for suppliers of these products 

were inconsistent  with  GATT art. III:4,  GATS art.  XVI and XVII  and paragraphs in  the 

Chinese  Accession Protocol.95 The panel  agreed with the US and found that  the  Chinese 

measures were inconsistent with all of these.96 China invoked the moral exception in GATT 

art. XX (a) to justify some of the contested measures.97

The panel used the two-tiered test that the  US-Gambling case had established for the moral 

exception.98 The panel  commenced its  analysis  with determining if  the Chinese  measures 

fulfilled the requirements set for provisional justification. China pointed out that the goods in 

question were so called cultural goods that needed special protection since they conveyed 

values, identities and meaning. The content of these products needed to be reviewed in order 

to  safeguard  Chinese  culture  and  values.  China  mentioned  violence  and  pornography  as 

examples of contents that the Chinese authorities needed to prohibit since according to China 

these prohibited contents could have a negative effect on public moral.99 The US did not 

question China's claims that this public moral existed and that it needed to be protected, but 

instead questioned the measures that China had implemented in order to protect this public 

moral.100 

The  panel  stated  that  it  fully  accepted  the  definition  of  public  moral  established  in  US-

Gambling. The definition constituted that public moral determines what is right and wrong in 

a community or nation and that it can vary in time and space which means that all member 

states should be able to some scope define their own public moral.101 In order to examine the 

public moral set forth by China, the panel started with examining the legislation that China 

had implemented to protect it. The panel found that according to the regulations prohibited 

contents were for example:

95 First Written Submission of the US, China-Audiovisual, P 417
96 Panel Report, China-Audiovisual, P 8.1-8.2
97 Ibid., P 7.707
98 Ibid., P 7.746
99  Ibid., P 7.751-7.753
100 Ibid., P 7.756
101 Ibid., P 7.759
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"(1) Defies the basic principles specified in the Constitution;

(2) jeopardizes the solidarity, sovereignty and territorial integrity of the nation;

(3) divulges national secrets, jeopardizes national security or injures the national

glory and interests;

(4) incites hatred or discrimination of the nationalities, undermines the solidarity

of the nationalities or infringes upon customs and habits of the nationalities;

(5) propagates evil cults or superstition;

(6) disturbs public order or destroys social stability;

(7) propagates obscenity, gambling or violence, or instigates crimes;

(8) insults or defames others, or infringes upon legitimate interests of others;

(9) jeopardizes social morality or fine cultural traditions of the nationalities;

(10) otherwise prohibited by laws, administrative regulations and provisions of the

State."102

According to China all of these issues could have a negative effect on public moral. The panel 

pointed out that, as mentioned before, the US did not contest this.103 In the view of this and the 

fact that, according to the definition from US-Gambling, public moral can vary in time and 

space due to differences in culture, society, ethics and religion, the panel found that these 

contents defined by China could affect negatively on public moral as stipulated in GATT art. 

XX (a).104 

The panel then continued the analysis with examining if the measures were necessary in order 

to protect public moral. The first step in the necessity test is to determine the importance of 

the  interest  that  the  measures  protect.  China  had  categorised  the  interest  as  of  “vital 

importance to China”105. It formed social cohesion and enabled communities to live together 

which made this interest rare in its importance. China had chosen a high level of protection 

for public moral which was reflected in the severe penalties which could have been imposed if 

the regulations were infringed.106 The US emphasised that it did not question China's right to 

choose its own level of protection of this interest but instead questioned the necessity of the  

measures that China had put in place.107

102 Ibid., P 7.760
103 Ibid., P 7.762
104 Ibid., P 7.763
105 Ibid., P 7.794
106 Ibid., P 7.794-7.795
107 Ibid., P 7.808
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The panel recognised that the protection of public moral was of high importance to member 

states and that each member state was granted the right to choose its own level of protection 

as it saw fit. Therefore the interest that China wanted to protect was of high importance. This 

was reflected in the measures that China had chosen, they were consistent with China's desire 

to grant a high level of protection.108 The Chinese measures did though fail the necessity test 

on other grounds since there were for example alternative measures available that were less 

trade restrictive. Therefore the measures could not be justified with the moral exception in 

GATT  art.  XX  (a).109 The  panel  did  not  go  on  to  analyse  if  the  measures  filled  the 

requirements of the chapeau of GATT art. XX due to this not having any significance since 

the Chinese measures had already failed in the first part of the two-tiered test of GATT art.  

XX (a).110 

The Appellate Body upheld the analysis that the panel had made with regard to what public 

moral  is,  if  the  interest  that  China  aimed  to  protect  was  public  moral  and  the  level  of  

importance of this interest. The Appellate Body only made a minor change to the analysis of 

the  necessity  test  that  the  panel  had  carried  out.  The  Appellate  Body came  to  the  same 

conclusion  as  the  panel,  i.e.  that  China  could  not  justify  the  measures  with  the  moral 

exception in GATT art. XX (a) since the measures were not found to be necessary.111

3.2.1 Reactions to the Ruling

The panel and the Appellate Body in the China-Audiovisual case applied the definition given 

in US-Gambling without giving further insight into how the scope of the exception should be 

defined.  Unlike  the  panel  in  US-Gambling,  however,  there  was  not  an  inclusion  of  an 

examination in  the  analysis  on how other  member states  have handled similar  situations. 

Therefore, in accordance with this ruling, it has been made clear that the member states do not 

have to back up their claims with proof that other member states have the same public moral, 

which could have been implicitly understood from the US-Gambling ruling.

108 Ibid., P 7.817-7.819
109 Ibid., P 7.913
110 Ibid., P 7.909-7.912
111 Appellate Body Report, China-Audiovisual, P 415
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When looking at the list of issues that according to China have an adverse effect on public  

moral, it is evident that many member states would probably agree with China on some of the 

points. However, there are issues that clearly refer more to the government's need to control 

certain information in society in order to keep the population under control. It is evident that  

the  motives  behind  the  measures  were  mixed  and  not  solely  aimed  at  protecting  public 

moral.112 Some  of  these  measures  that  China  had  implemented  could  even  be  called 

censorship. Still China's claim, that the measures were designed to protect public moral, was 

accepted without questioning by both the panel and the US. The fact that China could be 

violating the basic principle of freedom of speech was not mentioned even once.113 This is a 

clear indication that member states truly are allowed to define themselves what constitutes 

public moral in their territory. 

The ruling in China-Audiovisual has even led to claims that there are only two requirements 

that a member state has to fulfil in order to be allowed to justify contested measures with the 

moral exception: the measures have to pass the necessity test and be in conformity with the 

requirements set in the chapeau of GATT art. XX respectively GATS art. XIV.114 This would 

mean that the member states truly have complete freedom to claim anything as a measure 

designed to protect public moral. The only point causing some restraint would be the first step 

in the necessity test, i.e. assessing the importance of the values protected.  Judging though 

from both US-Gambling and China-Audiovisual, the DSB has taken the position to accept the 

claims of importance without questioning. Therefore the China-Audiovisual case did not bring 

further clarity to the wide definition established in the US-Gambling case but in some sense 

made it even broader.

3.3 Concerns Raised Due to the Broadness of the Definition

The task of the DSB is to solve disputes and not to cause them where they do not already 

exist. Therefore, it is understandable that the DSB has wanted to refrain from defining what 

constitutes public moral in order to avoid conflict. This, however, is not a strategy that will be 

112 Bhala & Gantz, “WTO Case Review 2010”, p. 320
113 Pauwelyn, “Squaring Free Trade in Culture with Chinese Censorship: The WTO Appellate Body Report on  

'China-Audiovisuals'”, p. 133
114 Zhang & Hu, “Liberalization of Trade and Domestic Control on Cultural Products: The Application of  

Public Morals Exception in China-Audiovisual Services”, p. 411
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successful in the long-term.  

A balance has to be struck between the member states legitimate right to protect their public 

moral and the need to safeguard the goals and core principles of the WTO. Defining public 

moral in a way that would satisfy all the legitimate needs of all the member states in the WTO 

is truly difficult. However, the current definition established by the DSB does succeed in it 

which cannot be overlooked. The negotiators of the early GATT left public moral undefined 

probably since they wanted it to encompass every member state's idea of public moral. The 

problem is though that due to the vagueness of the definition the moral exception can easily  

be abused to justify measures that are not protecting public moral. With the current definition 

of public moral, the moral exception could become a prominent tool disguising protectionism. 

The moral exception could undermine the principles of most-favoured-nation and national 

treatment. A member state could for example claim that a product has to be processed in a 

certain way for it to be morally acceptable. It could be that this process is only followed in 

that  member  state  and a  handful  of  others.  An example  of  this  could be  the  US-ban on 

importation  of  meat  that  does  not  fulfil  the  US-guidelines  for  slaughtering.  The  moral 

exception could also undermine the WTO-goal to increase transparency. With the help of the 

moral  exception  the  member  states  could  without  forewarning  implement  measures  that 

drastically harm the exports of other member states. 

Creating open and fair competition is also at risk when the member states get the possibility to  

pick  and choose from imports  according to  what  is  in  line with  the  public  moral  in  the 

territory. This concern is especially true for the developing and least developed member states 

that have been promised to receive specific support in developing their capacity to export. 

Member  states could claim that  in  order  for  products to  be consistent  with the territory's 

public moral they have to be produced in accordance with human rights, labour rights and 

animal rights. This could constitute a significant obstacle for the member states with the most 

vulnerable economies to get their products exported. 

It will not be difficult for the member states to abuse the exception if the DSB continues to 

give  the  member  states  free  hands  in  defining  what  constitutes  public  moral.  The  moral 
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exception could be utilised in order to disguise measures that are aimed at punishing other 

member states  for  political  reasons or  in order  to  justify plain protectionism. This would 

undermine the core principles and goals of the WTO in a way that was not intended. This 

dilemma could already be anticipated in  China-Audiovisual where China invoked the moral 

exceptions to justify in part measures that could be defined as censorship. It is probable that in  

the future there will be a case where a member state invokes the moral exception to justify 

measures that have been implemented essentially for protectionist  or political  reasons and 

another member state will question the connection to public moral. This would certainly be a 

problematic dispute to resolve if the definition is kept as it is. The DSB needs to establish a 

definition that works as a tool to counteract these kinds of actions instead of facilitating them. 

The public moral of the member states needs to be protected but not to the extent that the 

exception offers the member states the possibility to undermine the core principles and goals 

of the WTO without any proper restrictions. 

Besides solving disputes in order to maintain both the rights and the duties of the member 

states, it is the obligation of the DSB to interpret the agreements in order to bring clarity to the 

prevailing system and create predictability and security in international trade.115 By avoiding 

to take on the responsibility of defining public moral and instead letting the member states do 

as they please the authority of the DSB is undermined. In both of the cases the panel steered 

away the more subjective discussion on public moral to a more easily examined question of 

necessity, which can be determined with the help of economics,116 probably since it is much 

easier to judge what is necessary than what is of moral concern.117 

This will not be enough in the future. As already mentioned the member states could start to 

apply the moral exception in order to justify disguised protectionism. On top of this the moral 

exception has also the potential to become a tool in the struggle of several different issues like 

human rights, labour rights, animal rights, equality between the sexes, LGBT-rights and many 

more.  It  is  almost  impossible  to  avoid  this  kind  of  spillover  from  different  spheres  of 

international law to each other. However, it raises the question if the WTO is the right forum 

for these discussions and if they would eventually lead to the paralysation of the DSB and 

115 Bhala & Gantz, “WTO Case Review 2010”, p. 275
116 Mangin, “Market Access in China-Publications and Audiovisual Materials: A Moral Victory with a Silver  

Lining”, p. 304
117 Bhala & Gantz, “WTO Case Review 2010”, p. 318
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maybe the WTO in a wider sense. The current wide definition of the exception would not 

serve as a clarifying factor in resolving these dilemmas. The DSB needs to establish a clear 

definition for public moral in order to create a stable framework for these possible future 

discussions in order to try to avoid the issue from getting out of hand. 

4. Alternative Definition

4.1 Proposed Specification

The member states' possibility to claim that  something constitutes a public moral in their 

territory  has  to  be  constrained  in  order  for  the  moral  exception  not  to  facilitate  the 

undermining of the WTO's goals and core principles. Still, the definition has to be kept wide 

enough in order to protect the interests of all the member states to have the opportunity to 

protect  the  public  moral  in  their  territory.  This  interest  was expressed  as  early  as  in  the 

negotiations for the ITO which indicates its importance for the member states. The current 

definition renders possible the protection even of a public moral that can only be found in a 

single member state. This is important in order to safeguard every member states possibility to  

invoke the moral exception. Therefore I would recommend that the current definition should 

be kept intact. I would, however, also recommend an addition to the analysis of public moral. 

As it was established by the panel and confirmed by the Appellate Body in US-Gambling, a 

two-tiered test has to be followed in order to justify measures with the moral exception. The 

first part of the two-tiered test, called provisional justification, is made up of two steps: 

“(a) the measure must be one designed to "protect public morals" or to "maintain public 

order"; and

(b) the measure for which justification is claimed must be "necessary" to protect public 

morals or to maintain public order.” 118

I would recommend a slight addition to the first step of the provisional justification. Instead of  

just taking the defendants word for it  that  there is  a public  moral  in the territory that  the 

contested measures are designed to protect, I would require that the defendant presented some 

118 Panel Report, US-Gambling, P 6.455
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proof of the existence of this public moral. 

This suggestion is supported by  Claire Wright in her article  “Censoring the Censors in the  

WTO:  Reconciling the Communitarian and Human Rights Theories of International Law”, 

Nicolas F. Diebold in his article “The Morals and Order Exceptions in WTO Law: Balancing  

the Toothless Tiger and the Undermining Mole” and Jeremy C. Marwell in his article “Trade 

and Morality the WTO Public Morals Exception After Gambling”. Wright questioned why the 

panel  and the Appellate  Body in  US-Gambling had not  based the definition of the moral 

exception on any theory.  Wright  employed a socio-economic perspective since it  allowed 

economic assessments to be carried out in a societal context, which she regarded as essential 

in the study of the moral exception.119  Wright's socio-economic analysis led her to conclude 

that a member state had to prove that a majority of its citizens held the claimed moral belief in 

order for the member state to be able to justify its WTO-inconsistent measures with the moral 

exception.120 

Diebold  criticised  the  panel  and the  Appellate  Body in  US-Gambling for  not  adequately 

considering the rules of treaty interpretation, i.e. purpose, context and object, and why they 

did not carry out a comparative analysis with other international law.121 With the help of these 

concepts Diebold analysed the moral exception and concluded that every member state had to 

have the ability to defined their public moral themselves.122 Leaving the definition this broad 

did however, according to Diebold, allow the exception to become a possible mole that could 

undermine  the  WTO from within.  Diebold considered different  available  alternatives  that 

would function as limitations to the exception. He came to the conclusion that the member 

state  invoking the  exception  had to  prove  that  the  moral  was  of  significance  importance 

amongst a majority of its population.123 

Marwell  also  criticised  the  way  the  panel  and  the  Appellate  Body  in  US-Gambling had 

defined  the  moral  exception.  Marwell  was  especially  critical  of  the  fact  that  it  could  be 

119 Wright, “Censoring the Censors in the WTO: Reconciling the Communitarian and Human Rights Theories  
of International Law”, p. 76

120 Ibid., p. 108
121 Diebold, “The Morals and Order Exceptions in WTO Law: Balancing the Toothless Tiger and the  

Undermining Mole”, p. 51
122 Ibid., p. 59
123 Ibid., p. 60-62
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implicitly understood from the reasoning of the panel that a member state had to prove that 

the  public  moral  that  it  wanted  to  protect  also  existed  in  other  member  states.124 This 

undermined the member states sovereign right to defend their public moral. Marwell ruled out 

all requirements of evidence that the public moral also had to exist in other member states. He 

did, however, consider that evidence of some sort was necessary in order to prevent member 

states from abusing the exception. Marwell concluded that the member states had to prove 

that the issue protected had moral significance.125

My suggestion is that the analysis should begin with considering why the contested measures 

were put in place. For example if there is a member state that has banned the importation of 

narcotics, the reason would be to prevent narcotics from getting into the territory. Then the 

defendant  would  have  to  submit  some  proof  that  this  phenomenon  is  considered  to  be 

something that goes against public moral in this territory. The panel in US-Gambling relied on 

the Shorter Oxford English Dictionary in order to find a definition for public moral and the 

result was: “the term 'public morals' denotes standards of right and wrong conduct maintained 

by  or  on  behalf  of  a  community  or  nation”.126 Therefore  the  question  would  be  if  the 

phenomenon constitutes wrong conduct in the territory. Applied to by example on narcotics 

this would mean that the importation of narcotics would be considered to be wrong conduct in 

the territory. 

One way to search for evidence that something is considered to be wrong conduct would be to 

examine the reasoning given by the legislator for instituting the measures. The legislator has 

put in place these measures since they consider the measures to  be wrong conduct.  With 

narcotics they have even gone as far as to make the conduct, importation of narcotics, illegal. 

The legislator is the representative of the people and therefore what they find to be wrong 

conduct,  and decide to ban due to this,  should also be regarded as wrong conduct by the 

electorate. 

In  US-Gambling the panel took into consideration why the different legislations had been 

instituted. The panel noted  a report from the US House of Representatives concerning the 

124 Marwell, “Trade and Morality: The WTO Public Morals Exception After Gambling”, p. 817
125 Ibid., p. 824
126 Panel Report, US-Gambling, P 6.465
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Wire Act and considered a statement by the US Congress with regard to the Illegal Gambling 

Business  Act  and  what  had  been  said  during  hearings  for  the  Travel  Act.127 The  act  of 

supplying cross border gambling services in itself was not regarded to be wrong conduct but it 

could  facilitate  other  wrong conducts  like unlawful  businesses  and organised  crime.  This 

indicates that the DSB did consider it to be necessary for there to be some backing for the 

claim that the issue the measures protected was public moral. This approach seemed though to 

have  been  abandoned  by  the  panel  and  consequently  the  Appellate  Body  in  China-

Audiovisual. The panel only considered what the legislation did but not why. It was accepted 

without questioning that the Chinese measures to limit freedom of speech were designed to 

protect  public  moral.  The  panel  did,  however,  state  that  the  US had  not  questioned  the 

existence of the public moral that China claimed to protect which could have been the reason 

for why the panel did not examine it further. 

Taking into consideration the legislator's view on the conduct that the measures aim to prevent  

leads, however, to additional dilemmas. All possible forms of government, from democracies 

to  dictatorships,  are  represented  amongst  the  member  states  of  the  WTO.  In  China-

Audiovisual it would not have made a difference what the legislator's view would have been 

of the conduct since it is debatable if the Chinese legislator's opinion truly would have reflect  

that  of  the  people.  The only instance  in  which  there  is  a  guarantee  that  the  view of  the 

legislator reflects that of the people is when the legislator has been democratically elected by 

the people.  Form of government  cannot of course play a role  in  the requirements on the 

provided proof. At the same time it would be possible for a democratically elected legislator 

to claim in the reasoning for a protectionist legislation that the measures are put in place in 

order  to  prevent  wrong  conduct.  Despite  of  these  concerns,  considering  the  legislator's 

opinion on the conduct that the measures aim to prevent could still be considered as some 

proof.

There is also other possible evidence that could be taken into consideration. In the current 

EC-Seal Products case the EU has invoked several opinion polls and surveys conducted in the 

EU regarding people's opinion on seal products being sold in the EU.128 Conducting a survey 

in the territory would be an easy way to get a general idea of people's opinion. Norway and 

127 Ibid., P 6.482, 6.483 and 6.485
128 First Written Submission of the EU, EC-Seal Products, P 192 and 194
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Canada, the plaintiffs in the dispute, have not questioned if the EU can rely on the surveys in 

order to prove the existence of the public moral. Instead Norway has for example tried to use 

the opinion polls and surveys to its own advantage by claiming that they prove how little the 

people in the EU know about the seal hunt.129 

The DSB could also consider if the member state has signed on to an international treaty 

related to the conduct that the measures aim to prevent. This would indicate that the legislator 

is truly committed to the cause and not using it to cover up protectionism. Civil society could 

also play a role in proving that something is understood to be wrong conduct in a territory. 

Consideration could be given to the fact if there are several non-governmental organisations 

in the territory devoted to the cause. Also if there is a strong backing of these organisations 

amongst the public could play a role. Consideration could also be given to how the media 

reports on the issue and if these organisations are given legitimacy in the media.

It is difficult to determine what would constitute adequate evidence to prove the existence of a 

public moral in a territory. The above mentioned examples are just a few proposals of what 

could be taken into consideration. The member states could choose what evidence they would 

like to provide and then it would be up to the DSB to consider the provided evidence either  

together or separately to assess if they amount to enough proof that the public moral exists.  

The essential part is, however, that demanding some sort of evidence would strike a more 

even balance between the right of the member states to protect their public moral and the need 

to safeguard the goals and core principles of the WTO. As it is now, when the member states 

can claim anything as an issue of public moral, the moral exception could easily be misused to 

justify  protectionist  aims.  To require  evidence  would  be  to  prevent  this  at  least  to  some 

degree. Simply the fact that the member states would have to argue for the existence of the 

public moral could deter them from trying to abuse the exception. 

4.2 Applicability of the Proposed Specification 

As presented above, even though there have only been two cases where the moral exception 

has  been before  the  DSB,  the  member  states  have  actively  used  the  exception  to  justify 

129 First Written Submission of Norway, EC-Seal Products, P 188-189
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restrictions on trade. With the current definition of the moral exception these claims, that there  

is a public moral that the measures protect, would be accepted without being questioned. I 

will present below how requiring evidence could play a role if any of these justifications were 

to be questioned in the future. 

There were some member states that had banned imports due to  religious reasons.  These 

member states would hardly have a problem proving that a majority of the population is 

religious and wants the religious rules to determine what is allowed into the state. The moral 

exception has been used in this way most commonly by Muslim member states. They have 

wanted to ban for example alcohol and swine products. Many of these countries are seen as 

deeply religious and therefore it would not be difficult to prove that the public regards it as 

wrong to import  alcohol and swine products.  Another example of these restrictions is  the 

Israeli ban on the importation of non-kosher meat. As a Jewish state it should not be difficult 

to prove that there is a prevailing opinion in the population that the importation of non-kosher 

meat would be wrong. Therefore demanding proof in these cases would not constitute an 

obstacle for the member states to make use of their right to protect public moral. 

Demanding proof in those cases could however prevent other member states from drawing a 

false parallel from them to their own restrictions. They could for example also implement  

special restrictions on meat and claim that these special requirements should be accepted in 

the same way as the Israeli kosher-requirement. The US had banned the importation of meat 

that  was not slaughtered in accordance with the requirements set  for slaughter in the US. 

Technically this is the same as the Israeli ban on non-kosher meat. However, it would be more 

difficult for the US to prove that a majority of the population would find it to be wrong to 

import meat that was slaughtered in accordance with other requirements then the ones set in 

the US. Therefore the US could not simply point at the acceptance of the Israeli  ban and 

demand that its own ban be accepted accordingly. 

The US has also implemented a ban on importation of products produced by indentured child 

labour. Many different circumstances could constitute evidence in this case, for example the 

reasoning of the legislator, the signing of an international convention and the engagement of 

civil society. A survey could also be easily conducted in order to confirm public sentiment on 
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the issue. These different alternatives for evidence could just as well apply to labour rights 

more broadly. A member state could decide that products produced in breach of labour rights 

are  banned  from  importation  due  to  the  protection  of  public  moral.  There  have  been 

discussions in academic circles on what the moral exception should encompass. Human rights 

and labour rights lack their own sub-paragraphs in GATT art. XX and GATS art. XIV which  

has led many to argue that they should be covered by the moral exception. This has also been 

called for by representatives of other international organisations, like the United Nations High 

Commissioner for Refugees (UNHCR).130

It is easy to make the connection between labour rights and trade. It is not difficult to imagine 

that there could be a member state where the public would consider it to be wrong conduct to 

import products that were produced in breach of labour rights. The connection is, however, 

more  challenging to  make between human rights and trade.  Very often there is  no direct 

connection between human rights and products being traded. An example could be if one of 

the member states found that the new anti-LGBT laws that Russia has implemented breached 

human rights and due to this decided to institute restrictions on Russian imports. It would be 

difficult to make the case for a ban on the importation of for example Russian timber since the 

Russian anti-LGBT laws go against the public moral in the territory. The actual conduct that 

would be banned, importing Russian timber, would not be against the public moral. It would 

be challenging for a member state to defend this if there was a requirement that the member 

state had to present evidence that the public moral exists, i.e. that the conduct the measures 

are designed to prevent is wrong according to the public. 

These examples give an idea of how the requirement could impact member states' attempts to 

justify  measures  with  the  moral  exception.  To  fulfil  the  requirement  of  evidence  would 

constitute  more  of  a  burden in  some cases  than  in  others.  This  would  make  it  easier  to  

differentiate between interests that deserve the protection of the exception and interests that 

are not intended to be protected. The requirement of evidence could therefore narrow down 

the  possibility  to  invoke  the  moral  exception  without  jeopardising  the  member  states' 

legitimate right to protect their public moral. The requirement of evidence could therefore 

bring a much needed balance between the member states' right to protect their public moral 

130 Wu, “Free Trade and the Protection of Public Morals: An Analysis of the Newly Emerging Public Morals  
Clause Doctrine”, p. 224
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and the need to safeguard the goals and core principles of the WTO.

5. Conclusions

The  DSB  has  to  take  on  its  responsibility  to  create  stability  and  predictability  with  its 

jurisprudence, especially now when the member states are not able to provide that themselves 

through  negotiations  due  to  the  current  deadlock.  International  trade  requires  stable  and 

predictable  rules  in  order  for  it  to  function  as  smoothly  as  possible.  The  way the  moral 

exception is  defined at  the  moment it  gives the member  states the security  that  they can 

invoke the exception to  protect  any public moral in their  territory.  The broadness causes, 

however, at the same time a wide uncertainty since the member states cannot predict when 

their  exports  will  be  affected  by  measures  implemented  by other  member  states  that  are 

claimed to protect public moral. The moral exception was included as early as in the draft for  

the ITO Charter and it is the first general exception mentioned in both the GATT and the 

GATS. This indicates that the exception is considered to be of high importance to the member 

states.  Its importance cannot, however, override the member states' right to assurance that 

their exports will not suddenly be banned without the reasoning of the ban being questioned 

since it is claimed to be a question of public moral. 

The moral exception has for long been in broad usage amongst the WTO member states. Still, 

it has been before the DSB only three times, including the current EC-Seal Products case. The 

reason for why the application of the moral exception has not been before the DSB more often 

is due to the fact that the member states have chosen not to question each other's usage of the 

exception,  maybe in order to avoid having their  own usage  questioned. The DSB cannot, 

however, count on the member states to behave in this way for all time. There is a viable risk 

that  with the current  wide definition of public moral the member states will  start  to take 

advantage of the moral exception to justify disguised protectionism. 

The DSB needs to institute changes to the current definition in order to prevent this from 

becoming a reality. Adding a requirement that narrows down the definition of public moral 

would help in accomplishing this. Requiring that the member states provide evidence that the 

protected public moral exists could be the needed addition to the analysis that would work as 
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a limiting factor. It does not only give the DSB the opportunity to evaluate the evidence to  

determine if the public moral exists but it could also work as a deterring circumstance that  

would  prevent  member  states  from  invoking  the  moral  exception  to  justify  disguised 

protectionism. Therefore there would be a more even balance between the member states' 

right to protect their public moral and the safeguarding of the core principles and goals of the 

WTO. This could prevent future confrontations and therefore altogether contribute to bringing 

more stability and predictability into international trade which is especially important now 

with the current deadlock.
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