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Abstract 
This thesis investigates the individual complaint mechanism in the Optional 

Protocol to the International Covenant on Economic Social and Cultural 

Rights, which entered into force in May 2013. Within the United Nations hu-

man rights history, economic social and cultural rights have been treated dif-

ferently to civil and political rights that have had an individual complaint 

mechanism since 1976. One crucial reason for this is a debate about economic, 

social and cultural rights’ justiciability. Concluded in the justiciability debate 

are primarily discussions about economic, social and cultural rights vagueness, 

positive character and possible infringe on states’ self-determination. All this 

will be evaluated to give thoughts on whether an individual complaint mecha-

nism is appropriate for economic, social and cultural rights.  

 

The conclusions can be divided in that much of the skepticism against econom-

ic, social and cultural rights is inflated and that the Committee on Economic, 

Social and Cultural Rights does not have such power in their outcomes that 

they would notably infringe on states’ self-determination. From the aspects 

considered in this thesis, states ought to consider ratifying the Optional Proto-

col.  

 

The contemplated reader is a law graduate with basic knowledge in interna-

tional law and human rights.  

 

Keywords: Human rights, Economic, social and cultural rights, ESC rights, 

ICESCR, CESCR, Justiciability, OP-ICESCR, Optional Protocol, States.  
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1. Introduction 
1.1 Background 
The protection of human rights is one of the principle purposes of the United 

Nations (UN).1 The first step towards the recognition and protection of human 

rights in the UN was the Universal Declaration of Human Rights (UDHR) that 

came into force in 1948 through a General Assembly resolution.2 It recognises 

both civil and political rights and economic, social and cultural rights. To make 

these rights legally binding the UN adopted two separate covenants in 1966, 

namely the International Covenant on Civil and Political Rights (ICCPR) and 

the International Covenant on Economic, Social and Cultural Rights 

(ICESCR).3 Together with the UDHR they are called the International Bill of 

Human Rights.4 By creating two different covenants on, firstly, civil and polit-

ical rights (CP rights) and, secondly, economic, social and cultural rights (ESC 

rights), two sets of rights were compartmentalised.5  

 

Together with the ICCPR the Optional Protocol to the International Covenant 

on Civil and Political Rights (OP1-ICCPR) was also adopted. It establishes an 

opportunity for individuals from states that have ratified the OP1-ICCPR to 

complain to a committee (Human Rights Committee or HRC) within the UN if 

their rights have been violated.6 No such right was established for individuals 

whose rights were violated under the ICESCR.  

 

CP rights have been called the first generation of rights, whilst ESC rights are 

termed the second generation of rights. This has inaccurately led to a thought 

that ESC rights are second-class rights, but it is because they are believed to be 

technically different to CP rights.7 Since the entry into force of the covenants 

                                                
1 Art. 1(3), Charter of the United Nations, 1945. 
2 General Assembly resolution 217A (III) of the 10th of December 1948. 
3 General Assembly resolution 2200A (XXI) of the 16th of December.  
4 Moeckli, Daniel, Shah, Sangeeta, Sivakumaran, Sangeeta, Harris, David, International Hu-
man Rights Law (2010), p. 106. 
5 Chenwi, Lilian, ‘Correcting the historical asymmetry between rights: The Optional Protocol 
to the International Covenant on Economic, Social and Cultural Rights’ in African Human 
rights Law Journal (2009), p. 24.  
6 Art. 1, OP1-ICCPR. 
7 Baderin, Mashood A., McCorquodale, Robert, Economic, Social and Cultural Rights in Ac-
tion (2007), pp. 9-10. 
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there have been numerous discussions on the different nature of ESC rights 

from the, so-called, traditional CP rights. The main argument is that CP rights 

are precise and negative and therefore legally enforceable. Some even claim 

that ESC rights are not real rights but policy goals (see closer discussion in 

chapter 3 below). On the World Human Rights Conference in Vienna 1993 the 

UN, with 171 states represented, confirmed that all rights are ‘universal, indi-

visible, interdependent and interrelated’.8 Even though a declaration is not le-

gally binding it was a milestone where the unified states gave both sets of 

rights the same value in theory. 

 

On the 10th of December 2008, during the 60th anniversary of the UDHR, the 

Optional Protocol to the ICESCR (OP-ICESCR or Optional Protocol) was 

adopted with consensus in the General Assembly. It entered into force 5th of 

May 2013, after ten states had ratified the Protocol.9 When individuals’ ESC 

rights have been violated in states that have ratified the OP-ICESCR they are 

now able to complain to the Committee on Social, Economic and Cultural 

rights (CESCR) after they have exhausted all domestic remedies.10   

 

During the creation of the OP-ICESCR many states have been sceptical to an 

individual complaint mechanism for violations on ESC rights. In the end, the 

Optional Protocol was adopted by consensus but there are not many states that 

show an interest to sign or ratify it. Most of the objections about the Optional 

Protocol can be framed in a wider discussion about justiciability (see further 

discussions throughout the thesis).11 

 

1.2 Purpose and Question 
The traditional approach with two sets of rights has resulted in different treat-

ment of CP rights and ESC rights. During the UN human rights history several 
                                                
8 Para. 5, Vienna Declaration and Programme of Action on 12th of July 1993. 
9 GA Res 63/117, 10 December 2008, A/RES/63/117. As of the 10th of February 2014 the Op-
tional Protocol had 45 signatories and 12 ratifications (with Finland being the last state party 
who joined the Optional Protocol on the 31th of January 2014). See status of the Optional Pro-
tocol on United Nations Treaty Collection Website: 
 https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-3-
a&chapter=4&lang=en (assessed February 10, 2014). 
10 Complaints are called “Communications”, see art. 2 OP-ICESCR. 
11 Langford, Malcolm, ’Closing the Gap? – An Introduction to the Optional Protocol to the 
International Covenant on Economic, Social and Cultural Rights, in Nordic Journal of Human 
Rights (2009), p. 9. 
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marks show that they are interrelated, for example, the UDHR and the Vienna 

World Conference in 1993. Due to this contradiction the purpose is to see 

whether it is legitimate to take individual complaints to ensure the protection of 

ESC rights or whether there is a reinforced reason for treating these rights dif-

ferently.  

 
There have been and still are discussions on whether states ought to ratify the 

OP-ICESCR so that individuals can claim their ESC rights.12 Therefore, the 

thesis will try to give some conclusions on the scepticism to the OP-ICESCR 

and whether the scepticism is well founded or not. If possible, there will be an 

evaluation of whether states ought to ratify the OP-ICESCR from the perspec-

tive of justiciability.  

 

The main question is whether an individual complaint mechanism is an appro-

priate way to make ESC rights enforceable. To try to answer that question the-

se underlying questions will be investigated and evaluated: 

 

1. Are ESC rights justiciable? 

2. Is an individual complaint mechanism appropriate to ensure compliance with 

ESC rights? 

3. Can an individual complaint mechanism on the international level realise 

ESC rights to a higher extent? 

 

1.3 Delimitations 
In the OP-ICESCR this thesis will only scrutinise the right for individuals to 

complain to the CESCR after their ESC rights have been violated.  

 

The formation of the OP-ICESCR is an outcome of hard negotiations after five 

sessions of an Open-Ended Working Group (OEWG), with representatives 

from states parties to the UN, international organisations and non-

governmental organisations.13 This thesis will only evaluate the justiciability of 

                                                
12 Personal communications with several state civil advisors during autumn 2013.  
13 For more information on the OEWG and its sessions see ‘Open-ended Working Group on an 
Optional Protocol to the International Covenant on Economic, Social and Cultural Rights’ on 
OHCHR’s website: 
 http://www.ohchr.org/EN/Issues/ESCR/OEWG/Pages/OpenEndedWGIndex.aspx  
(accessed November 28, 2013).  
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ESC rights and related questions in that debate. This delimitation is made due 

to the reason that a legal master thesis might not be the right forum to evaluate 

other political alignments in the bureaucracy.14 Also, scrutinise and evaluate 

the exact formulations in the Optional Protocol would be a thesis in itself and 

not leave room for an in-depth evaluation of the justiciability of ESC rights.  

 

This work will only look at international human rights law and will therefore 

exclude all domestic law that might regulate ESC rights. Most of the literature 

and articles in this matter look at domestic experiences. Since this thesis will 

show that there is a difference with justiciability on the international level it 

will only focus on the justiciability within the OP-ICESCR, without domestic 

analogies.  

 

1.4 Method and Materials 
The thesis has its starting-point in the recognised sources within international 

law. The sources established in article 38 in the Statute of the International 

Court of Justice (ICJ-Statute) are accepted as sources of international law 

through customary law. Article 38 establishes the sources as international con-

ventions, international custom as evidence of general practice accepted as law, 

general principles of law recognised by states, judicial decisions and publica-

tions of the highest publicists in the nations.  

 

The main focus is legal literature and journal articles since it is in the legal doc-

trine most discussion and development is taking place in this field. This thesis 

outcome is not to be seen as a binding conclusion, but as one explanation, 

which is why the requirements on the publicists will not be as high as those set 

out in article 38(1)(d) ICJ-Statute. Furthermore, this thesis leaves out judicial 
                                                
14 For states’ opinions during the formation of the Optional Protocol see: Report of the open-
ended working group to consider options regarding the elaboration of an optional protocol to 
the International Covenant on Economic, Social and Cultural Rights on its first session, U.N. 
Doc E/CN.4/2004/44 (2004); Report of the open-ended working group to consider options re-
garding the elaboration of an optional protocol to the International Covenant on Economic, 
Social and Cultural Rights on its second session, U.N.Doc. E/CN.4/2005/52 (2005); Report of 
the open-ended working group to consider options regarding the elaboration of an optional 
protocol to the International Covenant on Economic, Social and Cultural Rights on its third 
session, U.N. Doc. E/CN.4/2006/47 (2006); Report of the Open-Ended Working Group on an 
Optional Protocol to the International Covenant on Economic, Social and Cultural Rights on 
its fourth session, U.N. Doc A/HRC/6/8 (2007); Report of the Open-Ended Working Group on 
an optional protocol to the International Covenant on Economic, Social and Cultural Rights 
on its fifth session, U.N. Doc. A/HRC/8/7 (2008). 
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decisions, though mentioned in article 38 ICJ-Statute, thus the CESCR has still 

not received any communications connected to the Optional Protocol. Also, 

domestic decisions are not relevant due to the delimitation above.  

 

In addition to the traditional sources within international law this work also 

look at the CESCR’ and the HRC’ General Comments. They are not legally 

binding but are to be seen as a tool to help understand, interpret and apply the 

provisions established in both the human rights covenants. They are general 

and should be seen as guidance. Simultaneously, over time they have devel-

oped to authoritative guideposts for interpretation and application of the provi-

sions.15 Throughout the thesis the focus is on ESC rights. CP rights are only 

considered to enlighten the differences and similarities to ESC rights. Specific 

human rights provisions are only enlightened to clarify examples and should 

not be seen as exhaustive in any way.  

 

The reinforced own conclusions are coming throughout the text and can be 

sorted out by formulations resembled as “probably conclusions”, “arguably”, 

“thought”, “one conclusion” and similar. The concluding remarks is summaris-

ing the most important conclusions for the purpose and questions of the thesis. 

The second part of the thesis has several arguments built on previous reviews. 

This can bring about cross-references unless when the reader is expected to 

have registered previous accounts.  

 

In addition, I have found inspiration on different angles during my 20-week 

internship at the Swedish Ministry of Foreign Affairs at their Department for 

International Law, Human Rights and Treaty law, where I served in the human 

rights section. During that time I attended to “mänskliga rättighetsdagarna” 

(human rights’ days) that had several seminars on ESC rights and the Optional 

Protocol. Beforehand, I studied ‘Advanced International Law’ and ‘United Na-

tions Law’ at the University of Glasgow, which gave me a good background to 

international human rights law. 

                                                
15 Odello, Marco, Seatzu, Francesco, ‘International Covenant on Economic, Social and Cultur-
al Rights’ in The UN Committee on Economic Social and Cultural Rights: The Law, Process 
and Practice (Routledge: 2013), p. 195. 
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2. The Two Sets of Rights 
2.1 Components of Human Rights 
Human rights are rights. That means that for every right there is one right-

holder and a corresponding duty-holder.16 The general rule is that all humans 

hold the rights, even though they do not apply to everyone at all times.17 

 

Every right has an object, for example, the right to life or the right to food. The 

duty-holder shall make sure that the right-holder can realise the object. The du-

ty-holder is typically the state.18 Therefore, international human rights law is 

distinguished from other public international law in that it has a vertical rela-

tionship in its obligations. Furthermore, every right has a normative content 

that specifies the positions of the subjects in relation to the object.  

 

There are several components in the formation of human rights that can be hard 

to specify. It is not always easy to specify what the object contains; what is an 

adequate standard of living? Another difficult issue is to define the content of a 

right; what consists the duty of? To a right one can have the duty to alter some-

thing whilst another can have a duty not to act.  

 

Also, rights can have exceptions in the object to the right or in the normative 

content of the right. In general, human rights are said to have a high priority in 

comparison to other moral rules. The human right is stronger the more speci-

fied the right-holder, duty-holder, object, content, exception and weight is.19 

Most important, if there is no obligation there is no right and vice versa.20 

 

2.2 Implementation of Human Rights 
International human rights law has a concept of how obligations are to be se-

cured that differs from traditional international law. Accordingly, states shall 

respect, protect and fulfil human rights. 

 
                                                
16 Hohfeld, Wesley, Newcomb, ‘Some Fundamental Legal Concept as Applied in Judicial Rea-
soning’ in Yale Law Journal (1913), pp. 31-32. 
17 Moeckli et al. (2010), p. 41.  
18 Ibid.  
19 Ibid. P. 32.  
20 Hohfeld (1913), p. 33. 
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1. In respect for human rights lay a responsibility for the state to not act in 

ways that would violate the right. This is mainly a negative obligation.  

 

2. Furthermore, states proactively have to protect individuals from human 

rights violations. For example, shortcomings when states ought to protect indi-

viduals from other individuals. This is called indirect horizontal effect of hu-

man rights.  

 

3. To fulfil human rights states should engage in activities that will give indi-

viduals an enjoyment of human rights. One interpretation is that states shall 

adopt national laws so that they fulfil their international obligations.21 Another 

wider interpretation comes from the HRC, which said that it ‘requires that 

States Parties adopt legislative, judicial, administrative, educative and other 

appropriate measures in order to fulfil their legal obligations’.22 The CESCR 

has made a similar interpretation as the HRC. Fulfil ‘requires States to adopt 

appropriate legislative, administrative, budgetary, judicial, promotional and 

other measures towards the full realization of the right.23 The CESCR has high-

lighted that respect, protect and fulfil applies to all human rights. 24 

 

Common for the fulfil criterion is that it requires an active state. It can be ful-

filled through facilitate, ensure, promote, create institutional mechanisms or 

provide goods and services.25 The CESCR has interpreted it as provide, facili-

tate or promote depending on the circumstances (see discussion about fulfil 

and adjudication in chapter 4.3).26  

 

2.3 States Parties’ Obligations under the Covenants 
Both the ICCPR and the ICESCR are treaties which mean they fall under the 

Vienna Convention on the Law of Treaties (VCLT) that establishes that all 

                                                
21 Ibid. pp. 130-131. 
22 HRC, General Comment 31, ’Nature of the general legal obligation imposed on States Par-
ties to the Covenant’, CCPR/C/21/Rev.1/Add.13 (2004), para. 7. 
23 CESCR General Comment No 14, ’ The Right to the Highest Attainable Standard of He-
alth’. UN doc. E/C.12/2000/4 (2000), para. 33. 
24 See e.g. CESCR General Comment 12, ’The right to adequate food’, UN doc. 
E/C.12/1999/5 (1999), para. 15. 
25 Riedel, Eibe, ’Economic, Social and Cultural Rights’, in Krause, Catarina, Scheinin, Martin, 
International Protection of Human Rights: A Textbook (2009), p. 133. 
26 See e.g. CESCR General Comment 14 (2000), para. 37.  
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treaties are binding and shall be performed in good faith by the state parties.27 

Worth mentioning is that states might have made restrictions when ratifying 

the covenants that restrict their obligations.28  

 
Within both covenants there is one article of particular importance, which 

should be read together with the substantive articles that points out different 

rights. Thus, article 2(1) in the covenants set out the primary legal obligations 

for the states. These articles have been a common basis for arguments on CP 

rights difference and superiority over ESC rights.29 

 
Article 2(1) ICESCR 

Each State Party to the present Covenant undertakes to take steps, individually and through 

international assistance and co-operation, especially economic and technical, to the maximum 

of its available resources, with a view to achieving progressively the full realization of the 

rights recognized in the present Covenant by all appropriate means, including particularly the 

adoption of legislative measures. 

Article 2(1) ICCPR 

Each State Party to the present Covenant undertakes to respect and to ensure to all individu-

als within its territory and subject to its jurisdiction the rights recognized in the present Cove-

nant, without distinction of any kind, such as race, colour, sex, language, religion, political or 

other opinion, national or social origin, property, birth or other status. 

Big emphasis has often been put on the differences between these articles 

whilst less on the similarities.  

2.3.1 Similarities 

Even though the realisation in the ICECSR is progressive there are also obliga-

tions with immediate e.g. ‘to take steps’. It creates an immediate obligation 

since steps shall be taken within reasonably short time after ratifying the cove-

nant and they should be deliberate, concrete and targeted to meet the obliga-

tions.30  

                                                
27 Art. 26, Vienna Convention on the Law of Treaties (1969). 
28 For states reservations on the UN human rights treaties see the ’UN Treaty Collection’s 
Website’, under heading ’IV Human Rights’, 
https://treaties.un.org/pages/Treaties.aspx?id=4&subid=A&lang=en (accessed February 17, 
2014).  
29 Riedel in Krause and Scheinin (2009), p. 134. 
30 CESCR, General Comment 3 ‘The Nature of States Parties’ Obligations’, UN doc. 
E/1991/23 (1990), paras. 1-2. 
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2.3.2 Differences 

Article 2(1) ICESCR establishes that the state shall take steps to the ‘maximum 

of its available recourses’. Recourse allocation is usually categorised to self-

determination. Regardless, it includes for the states to take ‘every effort to use 

all resources that are at its disposition in an effort to satisfy, as a matter of pri-

ority, those minimum obligations’ (see chapter 4.2 for discussion about the 

minimum obligation).31  

 
The obligation of result in article 2(1) ICESCR is “with a view of achieving 

progressively the full realization of the rights recognized”. Progressive realisa-

tion underlines that all economic, social and cultural rights cannot be fully real-

ised immediately, or in a short period of time.32 Even though the phrase shows 

the difficulty for states it is still an obligation towards the goal of full realisa-

tion.  

 

By contrast article 2(1) ICCPR establishes that all state parties shall “respect 

and ensure [---] the rights recognized in the present covenant”.33 It has imme-

diate effect on all state parties.34 
 

2.4 Justiciability on the International Level 
The term justiciability is debatable and there is no exact definition.35 It here 

means whether the rights can be enforced and whether they are appropriate for 

judicial review and thus able to be brought before an international judicial or 

quasi-judicial third-party.36  

 

                                                
31 Ibid. para. 10.  
32 Ibid. para. 2.  
33 Ibid. para. 9.  
34 HRC, General Comment 31 (2004), para. 5.  
35 Dennis, Michael J. and Stewart, David P., ‘Justiciability of Economic, Social, and Cultural 
Rights: Should There Be an International Complaints Mechanism to Adjudicate the Rights to 
Food, Water, Housing and Health?’ in American Journal of International Law (2004), p. 463, 
note 14.  
36 Arosemena, Gustavo, ‘Balancing the right to a remedy and the needs of governance: The 
doctrine of limitation of rights as a framework for the development of domestic remedies for 
economic, social and cultural rights’ in Tilburg Law Review (2010-2011), p. 17; CESCR Gen-
eral Comment 3 (1990), para. 6; Schienin, Martin, ‘Justiciability and the Indivisibility of Hu-
man Rights’, in Squires, John, Langford, Malcolm, Thiele, Bret, The Road To A Remedy: Cur-
rent Issues in the Litigation of Economic, Social and Cultural Rights (2005), p. 18.  
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One should keep in mind that there is a difference on justiciability on the inter-

national level in comparison to the domestic level. On the international level 

there is no provisions establishing the consequences in forms of reparation for 

a part that is not living up to its obligations.37 Reparation is not the focus here 

since the CESCR cannot give any binding conclusions.38 The attention is in-

stead on a substantive interpretation of a treaty through the Optional Protocol.39 

The aim should be clarification of the obligations in the ICESCR and imply 

incentives so that states comply with their international ESC rights’ obliga-

tions. Accountability, which includes reparation, has a bigger focus in a discus-

sion about domestic justiciability where remedies are clearly set out. 

 

Justiciability is traditionally divided into two components: the procedural and 

the substantive component.40 The first component means that there is an exist-

ing system where one can claim its right, so that an individual can get protec-

tion when its right has been violated. The second component ensures that the 

authority of the system can repair the violation or secure the individual from 

forthcoming violations or, in other words, effective in its remedy.41 For human 

rights that often means guidelines to assist the government in realising the 

rights.42 Furthermore, in this case, to give ESC rights the same credibility as 

CP rights.  
 

                                                
37 Shelton, Dinah, ‘Remedies and Reparation’, in Langford, Malcolm, Vandenhole, Wounter, 
Scheinin, Martin, Genugten, van, Willem, Global Justice, State Duties: The Extraterritorial 
Scope of Economic, Social, and Cultural Rights in International Law (2012), p 373.  
38 Art. 9(1), OP-ICESCR. 
39 Scheinin in Squires et al. (2005), p. 20. 
40 Langa, Pius, ‘Taking Dignity Seriously: Judicical Reflections on the Optional Protocol to the 
ICESCR’ in Nordic Journal of Human Rights (2009), p. 32.  
41 Arosemena (2010-2011), pp. 19-20. 
42 Langa (2009), p. 32. 
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3. The Nature of ESC Rights 
When discussing ESC rights it is often about the characteristics of those rights 

in comparison to CP rights. These differences are discussed here to gain an un-

derstanding for the forthcoming discussion on the individual complaint mecha-

nism. One differentiation is that the traditional CP rights are categorised as 

negative in that they uphold what states shall restrain to do against its individu-

als. ESC rights are understood to consist of positive rights; states are obliged to 

achieve progressively that the rights are lived up to after its available re-

sources.43  Therefore, ESC rights are believed to cost more to implement. Some 

even claim that ESC rights are not real human rights, but policy goals.  

 

The criticism of ESC rights can be put on a scale depending on the extent of 

scepticism: that ESC rights are not human rights, that ESC rights are funda-

mentally different than CP rights, that ESC rights are not legal rights, that ESC 

rights are relative, that ESC rights are social dimensions of CP rights, and that 

ESC rights are vague.44 

 

The traditional approach is that CP rights are justiciable whilst ESC rights are 

aspirational and too vague to be judicially reviewed.45 Critics of the traditional 

categorisation mean that the differences often are fallacies and must be aban-

doned.46 A former HRC member meant, in 2005, that the different nature of 

ESC rights now is a “quiet echo” and that justiciability is proven.47 Newer arti-

cles on this issue do not see the justiciability question proven since the argu-

ments are in different directions. After the OEWG to the Optional Protocol one 

can easily see that many states do not find the justiciability of ESC rights as a 

quiet echo, thus, the first sessions focused on this issue. 

 

The coming sections are responding to the traditional categorisation of CP 

rights and ESC rights; if the labelling would come out to be well reinforced it 

is understood as undermining ESC rights’ justiciability. As one will see, sever-

                                                
43 Art. 2(1), ICESCR. 
44 Riedel in Krause and Scheinin (2009), pp. 134-137. 
45 Fredman, Sandra, Human Rights Transformed: positive rights and positive duties (2008), p. 
66. 
46 Langa (2009), pp. 35-36. 
47 Shienin in Squires et al. (2005), p. 17. 
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al of the issues are interrelated why similar arguments are seen under more 

than one sub-headline.  

 

3.1 Negative or Positive 
As mentioned, ESC rights are said to be positive in that they create obligations 

that states have to live up to in comparison to CP rights where states shall re-

strain from actions against its individuals. This positive character is said to not 

fulfil criteria for adjudication.48 This division might be true to a certain extent, 

however, it is a too simplified categorisation that can be misleading.  

 

The provisions in the ICCPR are both negative and positive. Firstly, states shall 

refrain from act and restrict the rights in the covenant. Secondly, state parties 

have to adopt legislative, judicial, administrative, educative and other appro-

priate measures in order to fulfil their legal obligations.49 

 

Depending on the interpretation CP rights are mainly negative in that they con-

sist of restraints; for example, the right to life is fulfilled as long as individuals 

are not killed by the state or state representatives. With a wider interpretation 

CP rights also consist of positive duties; for example, the right to life is truly 

fulfilled when the state assures that its individuals have a life worth living and 

not only being kept alive. This requires the state to take positive action so that 

individuals have a worthwhile life. The narrow sight on CP rights is because 

these rights are protecting freedoms and in that sense the state’s responsibility 

is non-intervention. Freedom is usually not interpreted as fulfilling oneself or 

being able to act.50 The latter interpretation is necessary to assure that the right-

bearer (the individual) can exercise its right and not only let the duty-bearer 

(the state) fulfil its side of the coin. To exercise the right to life individuals 

ought to have the right to live in a house, the right to water and sanitation, the 

right to food and the right to health from illnesses that can be treated. Even 

though such an interpretation might go too far it is not clear that CP rights are 

only negative in its nature. This also shows that there are interrelations between 

the two sets of rights, not only in theory.  

                                                
48 Langford (2009), p. 10. 
49 HRC General Comment 31 (2004), paras. 6-7. 
50 Fredman (2008), p. 67.  
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Furthermore, CP rights often require positive actions for their effective realisa-

tion in the state.51 Almost all CP rights need positive action to build up a judi-

cial system that protects all the freedoms that the rights ensure. There are also 

examples of CP rights that require even further positive actions from the state, 

for example ‘to take steps and necessary measures to fulfil the covenant’ and 

‘the protection of the family from the society and the state’.52 

 

Despite the general positive character of ESC rights there is also room for neg-

ative restraints for the states. There is a general obligation of respect so that 

states restrain from acting in a way that restrict the individual’s freedom to re-

alise the right. Also, there is a requirement to cerebrate before taking measures 

that would reduce the level of realisation.53  

 

As shown one cannot make a categorical division between ESC rights as posi-

tive and CP rights as negative. Such division can to a certain extent be made 

between different rights but not between two categories of rights. For example, 

the right to education is clearly a positive obligation that a state has to fulfil 

whilst the right to not be tortured is clearly negative in that the state shall re-

frain from acting. Notwithstanding, they also have components that are both 

negative and positive. For example, not to be tortured contains an obligation to 

protect individuals from other individuals. With that being said, one cannot 

make the conclusion that all ESC rights are positive and all CP rights negative. 

The outcome is that all human rights consist of several negative and positive 

characteristics to different extents.54 

 

Supporters of the division between ESC rights and CP rights often mean that 

positive rights cannot be a legal norm and therefore they are not justiciable. 

Positive duties can still have a normative force even though they cannot be 

immediately fulfilled. It often assumes that a duty has to specify precise stand-

                                                
51 Albuquerque, de, Catarina, ‘Elements for an Optional Protocol to the International Covenant 
on Economic, Social and Cultural Rights’, U.N. Doc. E/CN.4/WG.23/2 (2005), paras. 37-38.  
52 Art. 2(2) and 23(1), ICCPR. 
53 Langford (2009), pp. 10-11. This discussion can be compared to ’respect’ and ’protect’ in 
section 2.3 above. 
54 Craven, Matthew, ‘Assessment of the Progress on Adjudication of Economic, Social and 
Cultural Rights’, in Squires et al. (2005), p. 31. 
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ards to be determinate. According to Fredman it is, though, only sufficient to 

meet effectiveness, participation, accountability and equality to fulfil a positive 

human right (see discussion in section 3.1.1 below).55 

	  
3.1.1 A Voice on how to ensure a Normative Content in Positive Rights 

Positive rights aim to ensure the ability for individuals to exercise the right 

(fulfil). As mentioned above, Fredman has deduced four criteria that will en-

sure that a positive right is normative even though it cannot meet precise stand-

ards or be immediately fulfilled. Effectiveness means that every step taken has 

to be to achieve the right. Participation includes the involvement of individuals 

affected so the result will be meaningful. Furthermore, accountability means 

that authorities must be able to explain and justify the steps taken and be held 

accountable for those steps. Finally, equality requires the focus in the fulfil-

ment of the right to be on the disadvantaged. This criterion allows for a degree 

on fulfilment and can be determined on a contextual basis.56 

 

Fredman has made an example on how to find the normative content in the 

right to health. She has pointed out the four criteria from the CESCR’ general 

comment on the right to health. Effectiveness: a duty to make available suffi-

cient determinants of health. Participation: importance of the populations’ par-

ticipation in health-related decision-making in the society. Accountability: the 

state has to justify any violation of the right and that every effort has been tak-

en to satisfy the right. Equality: physical accessibility and affordability so that 

marginalised groups in the society are not disproportionately burdened.57 

 

This explanation allows for adjudication even though the right is as positive 

and vague as the right to health, thus the right arguably has a normative con-

tent. 

 
3.2 Determinate or Open Textured 
ESC rights are by nature said to be vague in contrast to CP rights. ESC rights 

are sometimes considered as guidelines for governmental policies where the 

states have to take a series of positive action to implement and protect the 
                                                
55 Fredman (2008), p. 65.  
56 Fredman (2008), p. 77. 
57 Ibid. pp. 80-81. 
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rights.58 In contrast, CP rights have immediate effect due to its absolute charac-

ter. The latter put restraints on the state and give rights to the individuals 

against the state. The supporters of this angle mean that the vague articulation 

of ESC rights show that these rights are opposed a legal nature.59  

 

The vagueness can be shown in e.g. the right to the highest attainable standard 

of physical and mental health; it tells us that individuals’ health is to be pro-

tected, but one cannot by the formulation know what the highest attainable 

standard is. How much can the highest attainable standard cost to be attaina-

ble? By contrast, it is easier to know when the right not to be tortured is ful-

filled, at least in the narrow sense; it is when the state and state representatives 

refrain from torture. But to implement a human right the state also has a re-

sponsibility to protect through the indirect horizontal effect. In this case the 

state ought to take positive protective measures with a continuing approach so 

individuals are protected from torture from other individuals. With that inter-

pretation the right not to be tortured is not as determinate as at first sight.  

 

In comparison, there are also examples of when both sets of right are as vague 

in their formulation, for example, the right to life and the right to education. To 

know when they are respected, protected and fulfilled one will need further 

guidance in both cases. One can also expect differences in when the right to 

life is fulfilled in a wealthy state and in a developing state, which is also the 

case for most ESC rights.  

 

There are economic and social dimensions in most CP rights and civil and po-

litical dimensions in most ESC rights. Claiming that the ESC rights would not 

be justiciable due to their formation would be a disqualification in some di-

mensions for all human rights.60 

 

                                                
58 Odello, Seatzu (2013), p. 6.  
59 Langford (2009), p. 9. 
60 Nolan, Aoife, Porter, Bruce, Langford, Malcolm, ‘The Justiciability of Social and Economic 
Rights: An Updated Appraisal’ in Center for Human Rights and Global Justice Working Paper 
(2007), p. 5. 
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3.3 Recourse Allocation, Self-Determination and Separation of 

Powers 
In the broader justiciability discussions some commentators take up the issue 

of domestic budget priorities. When talking about the right to food, health, ed-

ucation, water and sanitation etcetera one usually think about needs, which re-

quire recourses.61 Therefore, they might be categorised more as needs than 

freedoms. Some mean that this progressive character for full realisation of ESC 

rights will intrude on domestic budgetary priorities in how to allocate its as-

sets.62  

 
Positive action requires a certain allocation of recourses and article 2(1) 

ICESCR explicitly says ‘to the maximum available recourses’. Allocation of 

recourses belongs to a sovereign state’s self-determination. If a state calls upon 

recourse constraints in not fulfilling a right the CESCR will evaluate it on a 

“state-by-state basis” alongside with objective criteria such as the state’s de-

velopment, possible on-going recessions and whether there exist any low-cost 

alternatives.63 

 

The issue is the legitimacy for an international supervisory organ, as the 

CESCR, to take up communications that can align on national policies and 

budgetary questions.64 Therefore, the question is whether an international body 

can make recommendations on ESC rights without infringing the state’s self-

determination on allocation of recourses. 

 

The notion of ‘separation of powers’ is built on a concept of an appropriate di-

vision between political considerations and legal decisions. It means that pri-

oritising groups in the society, budgetary questions and decisions on how to 

implement such questions should be left to legislatures. Depending on criticis-

ers the argument is built on legitimacy, suitability or ability of judicial review. 

Common for the criticisers behind the separation of powers is that ESC rights 

suits better for political considerations and decisions whilst CP rights are to be 
                                                
61 Craven in Squires et al. (2005), p. 30. 
62 Langford, Malcolm, Thiele, Bret, ‘Introduction: the Road to a Remedy’ in Squires et al. 
(2005), p. 2.  
63 CESCR Statement, ‘An evaluation of the obligation to take steps to the ‘maximum of availa-
ble resources’ under an Optional Protocol’, UN Doc. E/C.12/2007/1 (2007), para. 10. 
64 Ibid. 
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judicially reviewed. What they seem to miss is that adjudication of ESC rights 

is not about prioritising groups in the society or deciding on budgetary ques-

tions; it is about scrutinise the state when it has not lived up to its responsibility 

to do so.65 Similarly CP rights need political decisions before supervisory deci-

sions can be made on a legal ground. It is not clear what makes CP rights adju-

dicative enough to be put in the legal scope whilst ESC rights are considered 

too political.  

 

Political decisions are often realised through legislation. Judicial interpretations 

ensure the society’s compliance with the political decisions. Accordingly, all 

legislation is a product of political decisions.66 It feels superficial to divide po-

litical decisions and legal decisions as excluded from each other, when they in 

reality can be seen as a chain. 
 

                                                
65 Courtis, Christian, Courts and the Legal Enforcement of Economic, Social and Cultural 
Rights: Comparative experiences of justiciability  (2008), p. 73. 
66 Ibid. p. 74. 
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4. The Optional Protocol to the ICESCR 
4.1 ESC Rights’ Justiciability 
Historically CP rights are understood to be easier to protect since they mainly 

contain negative obligations on the state, whilst ESC rights are believed to be 

more dependent on a welfare system that is reliant on recourses and budgetary 

priorities. Following the review in chapter 3, the conclusion cannot be that the 

first category consists of binding human rights whilst the second is policy goals 

that almost feel utopian.67 There is a duty to realise ESC rights. Complexity 

and competing factors, such as national priorities, do not allow for the conclu-

sion of degrading ESC rights.68   

 

Voices against the justiciability of ESC rights often mean that the vagueness 

and positive character that many ESC rights have makes it difficult to clarify 

the obligations in them. A challenging task is not acceptable for non-

justiciability in any other area of law, so that should arguably not be the case 

for ESC rights either.  

 

The ICESCR constitute obligations that states shall live up to. This makes the 

Optional Protocol important since it will legally clarify what the obligations 

contain through communications. That ought to make states comply better with 

ESC rights, which they already have an obligation to do. States that will not 

ratify the Optional Protocol cannot be held responsible for breaches of the 

ICESCR.  

 

The debate about justiciability has shifted after two decades; from whether 

ESC rights are justiciable to the level of justiciability on ESC rights. The ques-

tions are whether courts or other judicial organs ought to engage in ESC rights 

and in that case, to what extent.69 

 

                                                
67 Langa (2009), pp. 34-35. 
68 Fredman (2008), p. 77. 
69 Langford, Malcolm, Social Rights Jurisprudence: Emerging Trends in International Law 
(2008), p. 29. 
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4.2 Minimum Core Obligations 
Although the CESCR apply the respect, protect and fulfil approach when de-

termining states’ obligations on ESC rights, they begin by looking at the mini-

mum core obligation to determine whether a violation has taken place. That 

means that the state, at least, has to fulfil the most essential level to not violate 

the right.  

 

Some mean that a minimum core is desirable because it is linked to find abso-

lutes in the core of ESC rights that are universal. They are supposed to be 

quantifiable and objectively standards.70 The reason to address the core obliga-

tion has been different in CESCR’ general comments. In the beginning the 

CESCR said that it was to at first sight (prima facie) identify a violation of an 

ESC right.71 Later they have expressed that it is to find standards of violations 

that are independent of historical development, unique circumstances or avail-

able recourses since the core cannot be derogated.72 Some have highlighted 

that even the mandatory minimum core obligation can be dependent on histori-

cal development when e.g. science or technology so require. 73 

 

So the question turns to what the minimum core obligation is in practice. Cer-

tain minimum core obligations are accepted by states. For example free and 

compulsory primary education under the right to education, the right to medi-

cal treatment under the right to health and the rights to food security under the 

right to food. 74 Of course, also these clarifications have to be further defined in 

specific cases to know whether they are fulfilled (see chapter 5.1 below for a 

possible clarification of ESC rights).  

 

There is one exception to the minimum core obligation and that is if the state 

can demonstrate inability due to lack of indispensable recourses.75 The inability 

has to be separated from unwillingness. The state has to “demonstrate that eve-

ry effort has been made to use all the resources at its disposal in an effort to 

                                                
70 Porter, Bruce, ’The Crisis of ESC Rights and Strategies for Addressing It’ in Squires et al. 
(2005), p. 49. 
71 CESCR General Comment 3 (1990), para. 10. 
72 CESCR General Comment 14 (2000), para. 47. 
73 Courtis, Christian (2008), p. 39. 
74 Ibid. 
75 CESCR General Comment 3 (1990), para. 10.  
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satisfy, as a matter of priority, those minimum obligations”.76 In these exam-

ples the CESCR is talking about the right to food and the right to health, but it 

ought to apply to all rights. One can draw the conclusion that the exception 

would not apply to wealthy states because they would not be able to show an 

acceptable inability.  
 

A critique against the minimum core obligation is that it takes away focus from 

the specific situation’s circumstances to a quantifiable universal entitlement. 

The engagement by the CESCR might be more abstract about minimum core 

obligations for the government against all its citizens, rather than about the in-

dividual in the case.77 

 

One conclusion of the minimum core obligation is that it further defines the 

obligation to fulfil in a situation of justiciability. Clear is that at least the mini-

mum core obligation is justiciable, although the justiciability of the right prob-

ably is broader than the minimum core obligation. Since the minimum core ob-

ligation is mandatory it is immediate, in comparison to the full achievement of 

ESC rights that is progressive. Therefore, the minimum core obligation ought 

to be justiciable immediately after ratifying the ICESCR.  

 

4.3 Obligation to Fulfil and Adjudication 
The most controversial criterion when implementing a human right is to fulfil 

it. That means the full realisation of the right. As mentioned in section 2.2 

above the CESCR mean that it can be made through facilitate, provide or pro-

mote.78 Facilitate includes creating circumstances so that individuals can fully 

enjoy their rights.79 To provide means that the state has such an obligation 

when individuals cannot realise the right through ‘the means at their dispos-

al’.80 In those cases the state has to supply the core of the right no matter what 

                                                
76 CESCR General Comment 14 (2000), para. 47; CESCR General Comment 12 (1999), para. 
17. 
77 Porter in Squires et al. (2005), p. 52. 
78 See e.g. CESCR General Comment 14 (2000), para. 37.    
79 Dennis and Stewart (2004), p. 491. 
80 See e.g. CESCR General Comment 12 (1999), para. 15; CESCR General Comment 14 
(2000), para. 37; CESCR General Comment 15, ‘The Right to Water’ in UN doc. 
E/C.12/2002/11 (2003), para. 25. 
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the reason of the inability is.81 As long as it is beyond the individuals’ con-

trol.82 To promote requires the state to create, maintain and restore the right for 

the population.83 

 

The obligation to fulfil will be adjudicated on a state-by-state basis since the 

realisation will ‘inevitably vary significantly from one State party to another’.84 

The common criterion is the purpose of steps towards the full realisation of the 

right. This will almost always require at least a national strategy.85 How many 

concretes steps that have to be taken has to be decided in every specific case 

after that state’s circumstances.  

 

One can arguably conclude that the obligation to fulfil ESC rights in adjudica-

tion consists of a concrete aim to reach a full realisation of ESC rights and, in 

most cases, concrete steps taken.86 Since the society that ESC rights concern is 

in constant development one cannot easily know when these rights are ful-

filled, thus they are continuing in their character. Therefore, one conclusion is 

that the controversial obligation to fulfil is fulfilled when a state respect and 

protect the right and can show that it has a goal and strategy on how to aim to 

reach the full realisation of ESC rights. Although that, almost utopian goal, is 

not reached in practice.  

 

4.4 The Committee’s Scope When Reviewing Communications 
4.4.1 The Reasonable Test 

The Optional Protocol prescribes that the CESCR ‘shall consider the reasona-

bleness of the steps taken by the State Party’ when it examines communica-

tions. In that test the CESCR shall bear in mind that for the implementation of 

ESC rights ‘the State Party may adopt a range of possible policy measures’.87 

This increases the discretion for the governments and decreases the width of 

scrutiny by the CESCR. 

                                                
81 Dennis and Stewart (2004), p. 491.  
82 See e.g. CESCR General Comment 12 (1999), para. 15. 
83 See e.g. CESCR General Comment 14 (2000), para. 37.  
84 CESCR General Comment 4 ‘The right to adequate housing’, U.N. Doc. E/1992/23 (1991), 
para. 12. 
85 Ibid; CESCR General Comment 13, ’The Right to Education’, U.N. Doc. E/C.12/1999/10 
(1999), para. 52; CESCR General Comment 14 (2000), para. 36.  
86 Nolan et al. (2007), p. 25. 
87 Art. 8(4), OP-ICESCR. 
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This test is a result of political considerations during the drafting of the Op-

tional Protocol and it was discussed throughout all OEWG, in the Human 

Rights Council and in the Third Committee of the General Assembly.88 None-

theless, it is highlighted here because it has such connection to many states’ 

thoughts about the character of ESC rights and on the legal nature of the 

CESCR’ scrutiny. Thus it shows the uncertainty that states put on ESC rights 

and its justiciability. The test is inserted due to the understood difficulty in de-

termining when a violation of ESC rights has taken place.89 Also, the fears that 

ESC rights are intruding on national policies and recourse allocation.90 There is 

no such margin of discretion in OP1-ICCPR, or any other UN optional protocol 

for that matter.91  

 

4.4.2 Margin of Appreciation 

During the mentioned discussions and debates about the reasonable test many 

states also argued for an explicit ‘broad margin of appreciation’ thus a default 

would be a threat to states’ self-determination.92 Although not mentioned in the 

Optional Protocol states do have, in line with the reasonable test, a margin of 

appreciation. This is something the CESCR has enlightened in several general 

comments.93 That means that states can adopt the measures that are most suita-

ble for them when implementing the ICESCR, because the appropriate 

measures will ‘vary significantly’.94 Article 8(4) OP-ICESCR precludes that 

                                                
88 Griffey, Brian, ‘The ‘Reasonableness’ Test: Assessing Violations of State Obligations under 
the Optional Protocol to the International Covenant on Economic, Social and Cultural Rights’ 
Human Rights Law Review (2011), p. 303. 
89 Vandenbogaerde, Arne, Vandenhole, Wouter, ‘The Optional Protocol to the International 
Covenant on Economic, Social and Cultural Rights: An Ex Ante Assessment of its Effective-
ness in Light of the Drafting Process’, Human Rights Law Review  (2010), p. 223. 
90 Griffey (2011), p. 294.  
91 Melish, Tara J, ‘Introductory Note to the Optional Protocol to the Covenant on Economic, 
Social and Cultural Rights’, International Legal Materials (2009), p. 258. 
92 Griffey (2011), p. 301. 
93 CESCR General Comment 12 (1999), para. 21; CESCR General Comment 14 (2000), para. 
53; CESCR General Comment 15 (2003), para. 45; CESCR General Comment 16, ‘The equal 
right of men and women to the enjoyment of all economic, social and cultural rights’, UN doc. 
E/C.12/2005/4 (2005), para. 32; CESCR General Comment 17, ‘The right of everyone to bene-
fit from the protection of the moral and material interests resulting from any scientific, literary 
or artistic production of which he or she is the author’, UN doc. E/C.12/GC/17 (2006), para. 
47; CESCR General Comment 18, ‘Article 6 of the International Covenant on Economic, So-
cial and Cultural Rights’ , UN doc. E/C.12/GC/18 (2006), para. 37; and CESCR General 
Comment 19, ‘the right to social security’, UN doc. E/C.12/GC/19 (2008), para. 66. 
94 Griffey (2011), p. 298. 
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states ‘may adopt a range of possible policy measures for the implementation 

of the rights set forth in the Covenant’ and that non-explicitly recognises a 

margin of appreciation.  
 
The progressive elements of ESC rights allows for the states to have a margin 

of appreciation in how to fulfil their obligation.95 Both the reasonableness and 

the margin of appreciation appears to limit the CESCR’ competence. The un-

certainty about when a violation is taking place might be simplified by article 

8(4) OP-ICESCR since states have an explicit broader interpretation when im-

plementing the rights set out in the ICESCR. The uncertainty shifts to how the 

CESCR will interpret ‘the reasonableness’ of states’ steps. There exist no in-

ternational standard on how to do a reasonable test.96 What is explicit is that it 

will be interpreted in conformity with the ICESCR.97 

 

4.5 A Response to Questions Concerning ESC Rights’ Justicia-

bility 
Dennis and Stewart, sceptical to the individual complaint mechanism, ask sev-

eral questions in their article. 98  They ask how rights can be rights (or obliga-

tions) ‘in any meaningful sense’ when they are dependent on ‘unpredictable’ 

recourses. My question is what rights are not dependent on assets? As shown 

above, both CP rights and ESC rights cost to different extents. One can criticise 

human rights in general because most of them are dependent on recourses, but 

it would not be correct to indicate that it would only be liable on ESC rights.  

 

They also question how ESC rights can be fully achieved. What is important is 

that states shall take steps within a reasonably short time after the ratification 

of the ICESCR, not fully achieve something utopian that might be impossible 

with the available recourses. This follows from the articulation of article 2(1) 

ICESCR. The steps shall be ‘deliberate, concrete and targeted’.99 As mentioned 

in section 4.3 above the evaluation on how far a state should have reached to-

                                                
95 Courtis (2008), p. 25. 
96 Mahon, Claire, ‘Progress at the Front: The Draft Optional Protocol to the International Cov-
enant on Economic, Social and Cultural Rights’, Human Rights Law Review (2008), p. 637. 
97 See art. 8(4), OP-ICESCR; ’in accordance with part II of the Covenant’, which sets out the 
legal obligations in the ICESCR. 
98 Dennis and Stewart (2004), p. 464. 
99 CESCR statement (2007), para. 3.  
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wards full achievement will be made in the individual case, since the circum-

stances vary. They seem to ask the question as if a right has to be immediate 

and fully achieved in a CP rights’ sense to be a legal right.  

 

The last question is how ESC rights can be enforced. Essential is that the Op-

tional Protocol does not have any binding decisions or remedies, but only rec-

ommendations on how states that violate ESC rights should comply with them. 

As with public international law in general, it is dependent on state will. What 

this Optional Protocol can be able to do is remind states that ESC rights are 

binding human rights that they have undertaken to respect in the same extent as 

CP rights. Hopefully that will make states realise ESC rights through their 

available recourses (see further discussion in section 5.2, Communications not 

Over-Legalisations).  

 

Dennis and Stewart conclude that ESC rights clearly are human rights and that 

they are binding upon states that have ratified the ICESCR. Furthermore, they 

agree that states parties do have legal obligations under the ICESCR. However, 

they mean that an ‘individual complaint mechanism is an effort to mimic the 

structures of the ICCPR’.100 Another mimic is the expectation that ESC rights 

only are legal rights to the extent they follow the formulation of CP rights. CP 

rights seem to be at an invisible bottom line of when rights can be judicially 

reviewed. Thus, CP rights are also positive, sometimes vaguely articulated, 

they cost and so forth. Still, the opinion largely is that CP rights are legal 

enough whilst ESC rights are not.  

 

 

4. TOWARDS  

                                                
100 Dennis and Steward (2004), p. 515. 
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5. Towards an Effective Application of the OP-ICESCR 
Many of the doubts about ESC rights’ justiciability in the OP-ICESCR can be 

divided into ESC rights’ vague formulations and review on the international 

level. It is possibly practicable to bury, or at least reduce, these fears in two 

ways. Firstly, by concretise the content of the rights. Secondly, by looking at 

what this individual complaint mechanisms really is and not compare it to do-

mestic courts or international court litigation. 

 

The Optional Protocol is not intended to impose new substantive obligations 

upon states since they already have ratified the ICESCR that ensure the pro-

gressive realisation of all the rights within the covenant.101 The Optional Proto-

col should be seen as one protective mechanism so that states fulfil the obliga-

tions article 2(1) ICESCR prescribes. 

 
5.1 Concretise ESC Rights 
An individual complaint mechanism can be one significant part in concretising 

the legal obligations of ESC rights within the ICESCR. Thus, before cases 

have been communicated to the CESCR there are uncertainties on how the le-

gal obligations within the ICESCR will be interpreted. The CESCR will first 

look at the minimum core obligation, but there has to be objective steps to-

wards the full realisation. It shall give allowance to the inherent margin of ap-

preciation and the explicit reasonable test.   

 

Also, the CESCR will decide when states have a good faith to realise their ob-

ligations. Thus, these positive rights will be put into concrete cases.102 The 

consequence, over time, ought to be a clearer consensus on what these rights 

contain. The consensus can become legitimate if the CESCR respect the mar-

gin of appreciation and the reasonable test.103 There are even reasons for open-

framed formulations of human rights so that judicial instances can act ade-

quately after the individual circumstances and development over time.104 

                                                
101 Evju, Stein, ‘Should Norway Ratify the Optional Protocol to the ICESCR? - That is the 
Question’, Nordic Journal of Human Rights (2009), p. 87.  
102 Simmons, Beth, A. ‘Should States Ratify? – Process and Consequences of the Optional Pro-
tocol to the ICESCR’, Nordic Journal on Human Rights (2009), p. 68. 
103 Ibid. p. 69.  
104 Nolan et al. (2007), p. 9. 
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Although it might be scepticism towards that a UN treaty body will clarify the 

obligations within ESC rights, it is not accepted that states refer to vague prin-

ciples in any other area of law as a reason to not be bound by them. Are not 

complaints instances where vaguely articulated rules or principles should be 

clarified in a case with specific circumstances?  

 

That ESC rights are more vague than CP rights could arguably be a reason for 

the Optional Protocol, rather than the opposite. Thus a communication to the 

CESCR would specify what the vaguely written right contains in a specific sit-

uation and what content of the right that is justiciable. It is plausible that the 

traditional approach would not be that CP rights are considered determinate if 

the HRC (and other judicial bodies such as ECHR that falls out of this thesis) 

had not received communications for several decades.  

 

5.2 Communications Not Over-Legalisations 
Sceptics talk about ‘over-legalisation’ in that treaties create higher obligations 

on the state after ratification.105 They might be afraid that the Optional Protocol 

and the CESCR can become a supranational tool. The issue is whether the 

CESCR will give comprehensive interpretations and create onerous obligations 

on states.106 But the Committee cannot give any binding conclusions on the 

state parties. If the CESCR would find that a state violates an ESC right in a 

specific situation it would suggest what the state should do in a recommenda-

tion.107 

 

The CESCR will interpret, sometimes vaguely written, rights in concrete situa-

tions. All states might have different interpretations of what these rights consist 

of. One interpretation by a supervisory body that does not fully understand the 

national circumstances could threat to infringe a state’s self-determination. 

Therefore, the legitimacy in the CESCR’ recommendations will probably de-

pend on its ability to meet the reasonable test and the margin of appreciation, 

                                                
105 Helfer, Laurence R, “Overlegalizing Human Rights: International Relations Theory and the 
Commonwealth Caribbean Backlash against Human Rights Regimes”, Columbia Law Review 
(2002), p. 1910. 
106 Evju (2009), p. 87. 
107 Art. 9(1), OP-ICESCR. 
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so that states are able to have multiple choices in how to implement and fulfil 

ESC rights. The CESCR must show that it tries to understand the state’s cir-

cumstances.108  

 

The margin of appreciation has two sides. The CESCR shall approve several 

implementations of ESC rights as appropriate. If the CESCR gives recommen-

dations the state can be flexible in how to implement the recommendation.109 

The CESCR would ask the state to give its considerations on the views of the 

Committee and send a response within six months.110 There, the state is able to 

explain the national situation and why it has chosen a certain implementation 

within its margin of appreciation. That means that the state’s national priorities 

in the budget probably would not be overruled. 

 

Furthermore, the CESCR will not consider charges as a court, but give recom-

mendations and request the state to take action.111 The aim is to reach a friend-

ly settlement, not give a punishment to a violator.112 Also, the CESCR assure 

that ‘at all times the Committee bears in mind its own role as an international 

treaty body and the role of the State in formulating or adopting, funding and 

implementing laws and policies concerning economic, social and cultural 

rights. [---] always respects the margin of appreciation of States to take steps 

and adopt measures most suited to their specific circumstances.’113  

 

If an international treaty body would be able to interfere in questions concern-

ing ESC rights without any limitations the body could be able to intrude on 

other parts of the domestic society that is also worth protecting. For example, 

too specific conclusions or recommendations on the right to development and 

the right to work might intrude on a controlled free market; valuable for many 

reasons such as the globalisation, rationalisation of recourses and the total em-

ployment. But, after this section’s review it is clear why it is called communi-

cations and not complaints; thus it is a communication between the state and 

                                                
108 Simmons (2009), p. 69.  
109 Griffey (2011), p. 299. 
110 Art. 9(1) and (2), OP-ICESCR.  
111 Simmons (2009), p. 70. 
112 Art. 7, OP-ICESCR. 
113 CESCR Statement (2007), para. 11.  
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the CESCR and the aim is to find a friendly settlement with recommendations 

on how the state can fulfil its international obligations within the ICESCR.  

 

5.3 Some Reasons for Considering Ratification 
First of all, the following thoughts on ratification are only within the context of 

this thesis. There may be other issues in the way for a ratification that is not 

highlighted here.  

 

States that hesitate to ratify should be aware that the case law on the rights 

within the ICESCR will still develop in the future since individuals from states 

that have ratified the Optional Protocol may bring communications to the 

CESCR. Simultaneously, the rights within the Covenant bind all states that 

have ratified the ICESCR.  

 

With the, above-mentioned, two-sided margin of appreciation it could become 

a disadvantage to not be able to participate in the shaping of the CESCR’ case 

law. Thus, states will be able to interpret the requests and recommendations 

from the CESCR after its national circumstances.114 

 

Also, it is possible that individuals will become aware of that their states, in 

fact, are doing enough efforts to fulfil their international obligations. In that 

circumstance, individuals will learn when a state is fulfilling its obligations and 

when they might have a case.115 That is because, as stated above, states do not 

have to fully realise ESC rights to fulfil their international obligation. Where 

on the scale towards full realisation a state ought to be is decided on a state-by-

state basis. 

 

Sceptics who stress that individuals’ complaints are not the answer to solve 

problems with “welfare” or “developmental” rights should know that the sup-

porters of ESC rights, as legal rights, probably does not either. It ought to be 

seen as a complement rather than a substitute to recourse dependent strate-

gies.116 

                                                
114 Evju (2009), p. 89.  
115 Simmons (2009), p. 69. 
116 Ibid. p. 70. 
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6. Concluding Remarks 
The purpose of this thesis has been to evaluate whether it is appropriate to have 

an individual complaint mechanism for ESC rights or whether there has been a 

reinforced reason for treating CP rights and ESC rights differently. It has al-

ready been shown in the doctrine that many of the doubts for an individual 

complaint mechanism concludes in scepticism towards ESC rights’ justiciabil-

ity. Therefore, the assessment of the purpose has required a review of the na-

ture of ESC rights and the parts in the Optional Protocol that are critical from a 

perspective of justiciability.  

 

There has been evidence of, when looking into the legal doctrine in this field, 

that arguments against the justiciability of ESC rights has not been fully true. 

Instead, the arguments are oversimplified divisions that might make sense on a 

general kept theoretical level. Hence, even though they have different charac-

teristics they are not that different. When states created two sets of rights they 

seem to have concluded that CP rights’ characteristics are adjudicative enough 

and drawn the bottom line there. Thus the debate about ESC rights’ justiciabil-

ity is in a constant comparison to CP rights’ characteristics.  

 

In this work it is shown that CP rights and ESC rights have both positive and 

negative components – to different extents. Thus, the criterion to fulfil human 

rights requires positive action. When positive action is required the formulation 

is immediately more vague because there are more components that the state 

has to ensure. Although it is a hard task to clarify ESC rights it cannot be a rea-

son to keep them as vague policies that states follow when their priorities allow 

them to. Also, there are vague formulations in both sets of rights – again – to 

different extents. Plus, open formulations can be desirable so that judicial 

mechanisms can adapt a formulation after the circumstances in the current 

case.  

 

Although the OP-ICESCR was adopted with consensus there is not a consensus 

to make ESC rights justiciable. The reason for that can be that governments are 

afraid that an international judicial mechanism will begin to govern in their na-

tional priorities due to the positive character of many ESC rights. One likely 
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reason that the OP-ICESCR was adopted without a real state will for adjudica-

tion of ESC rights is that it was adopted on the 60th anniversary of the UDHR. 

No western state or other welfare state wants to take the lead against a mecha-

nism that is acting for the ‘full realisation of all human rights’. But the poten-

tial fright that ESC rights may intrude on national priorities does not seem to 

be a risk in the Optional Protocol due to the limited power of the CESCR with, 

for example, the reasonable test and the margin of appreciation. With that be-

ing said, it is not to be left out that an international court with binding decisions 

and powers towards full accountability for violators on ESC rights might be 

able to intrude on states’ self-determination in budgetary priorities.   

 

One of the most important effects of the OP-ICESCR might not be that indi-

viduals are able to complain to an UN Committee. Instead, individuals that 

complain have already exhausted all domestic remedies. That means that 

states, which ratify the Optional Protocol, have to make sure that they protect 

ESC rights in their national legislations. Another big contribution of the OP-

ICESCR may be the message that all human rights are equally valuable and 

important and put aside the notion that an international body cannot judicially 

review ESC rights. That can lead to a bigger attention on ESC rights.117 

 

The view on human rights has been that it protects individuals’ freedom from 

interference by the state.118 This estimation often excludes ESC rights since 

they require something more to be fulfilled. The monistic view on very differ-

ent human rights can be seen as an underestimation on half of all human rights. 

Maybe one cannot say that all human rights are fulfilled when freedom from 

interference is at hand. Maybe an individual complaint mechanism is what is 

needed so states know what is required to fulfil its international obligations.  

 

There are doubts whether the Optional Protocol will realise ESC rights to a 

higher extent before the CESCR has received communications. The Optional 

Protocol should be seen as a complement to other national and international 

recourse dependent strategies for the protection of ESC rights. In the end, the 

influence of the Protocol concludes in state’s will to react on the CESCR’ rec-

                                                
117 Melish (2009), p. 259. 
118 Fredman (2008), p. 10. 
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ommendations. Whether ESC rights will be realised to a further extent is a con-

tinuing question for future research.  

 

At last, a thought on why ESC rights have stayed in the competition with CP 

rights although it has had, and have, so many opponents. One reason is a fact 

presented many times before about one of the most fundamental human rights: 

who cares about the right to vote, a fair trial, freedom of speech etcetera if one 

does not have the health? Or in other words, when one has the right to health 

one wish for a million things, but when sick one only wish for one thing. 
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