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Abstract 

 
The fight against global corruption continues. There are now several international 

conventions in force that place high demands on the legislation of signing countries. 

Yet, even within Europe there are still significant differences between legal systems 

and the implementation of such conventions. This thesis answers a questionnaire 

sent out by The Hague University of Applied Sciences to several European countries 

and explores a Swedish perspective on international business corruption, with 

particular emphasis on corporate criminal liability and negotiated settlements.  This 

thesis forms a part of a larger European perspective on these questions. For sake of 

comparison, the headings of the thesis are for the most part the same or similar to 

the ones of the questionnaire. A few different methods have been used to answer 

the questionnaire; the primary method is the traditional analytical legal method but 

interviews have also been used to provide insights and new ideas. 

 

The thesis starts by looking at what corruption offences are according to Swedish 

law and the possible punishments for such offences. It looks deeper into the 

question of corporate criminal liability and concludes throughout the text that the 

Swedish provisions for that type of liability can be improved, not the least with 

respect to the low maximum corporate fine. The discretion of the Swedish 

prosecutor is also examined. It can be said to be greater than one might think at 

first glance, but also strictly limited through law. If these limits are too constraining 

to provide for meaningful negotiations between the prosecutor and the suspect is 

answered by interviews, by the author’s opinions and by exploring if some of the 

discretionary possibilities or decisions can be viewed as settlements or could easily 

be changed to settlements. The conclusion is that there are compelling arguments 

that some forms of negotiations can, if carefully regulated, be good for both the 

suspect and, by reducing the burden on the justice system, also for the state.  
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Sammanfattning 

 
Kampen mot den globala korruptionen fortsätter. Det finns nu ett flertal 

internationella konventioner som ställer höga krav på lagstiftningen hos de 

anslutna staterna. Trots detta finns det stora skillnader mellan rättssystemen och 

implementeringen av sådana konventioner, även inom Europa. Denna uppsats 

besvarar ett frågeformulär utskickat av De Haagse Hogeschool (The Hague 

University of Applied Sciences) till flera europeiska länder och undersöker 

internationell korruption ur ett svenskt perspektiv, med särskilt fokus på 

företagsansvar och förhandlingslösningar. Denna uppsats utgör en del av ett större 

europeiskt perspektiv kring dessa frågor. För jämförelsens skull är uppsatsens 

rubriker för det mesta desamma som eller liknande frågeformulärets rubriker. Flera 

olika metoder har använts för att besvara frågeformuläret; den primära metoden 

har varit den rättsanalytiska metoden men intervjuer har också använts för att 

tillhandahålla insikter och nya idéer. 

 

Uppsatsen börjar med att utforska korruptionsbrotten enligt svensk lag och de 

möjliga straffen för sådana brott. Särskilt ingående behandlas frågan om 

företagsansvar. Slutsatser om denna fråga ger uttryck för att det finns 

förbättringspotential för sådant ansvar, inte minst när det gäller den låga övre 

beloppsgränsen för företagsboten. Den svenska åklagarens möjlighet till fakultativa 

lämplighetsbedömningar utforskas också. Åklagarens möjlighet ur denna aspekt 

kan sägas vara större än vad man vid en första anblick skulle kunnat tro, men är 

också noggrant begränsad genom lag. Huruvida dessa begränsningar är för 

inskränkande för att kunna möjliggöra meningsfulla förhandlingar mellan åklagaren 

och den misstänkte besvaras genom intervjuer, genom författarens åsikter och 

genom en analys av huruvida några beslutsmöjligheter för åklagaren kan ses som 

förhandlingslösningar. Slutsatsen blir att det finns goda argument för att några 

typer av förhandlingslösningar kan, om varsamt reglerat, vara bra för både den 

misstänkte och, genom att minska belastningen på rättssystemet, även staten. 
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1 Introduction 

  

1.1 Background 

Corruption has widely been recognised as a serious problem for many years now. 

The problem is global, and the realisation that solutions must also be global seems 

to have been spreading. According to Transparency International’s annual 

Corruption Perceptions Index (CPI) Sweden is continually among the countries 

perceived of having the lowest levels of corruption (in the public sector). For 2013 

Sweden rank number three in the world.1 Though this may be the case, Sweden has 

also received criticism by the OECD among others for not doing enough to combat 

corruption in international business. The criticism has ranged from problems in 

finding international jurisdiction to an inadequate system of corporate liability.2 

Might it also be the case that a good score in the CPI makes it harder to argue for 

reforms in anti-corruption law and makes it less likely to discover corruption that 

does in fact occur? Perhaps. On the other hand it can be argued that the occurrence 

of wide spread corruption within a country would be well known by the populace. 

As this does not seem to be the case, this would seem to indicate that Sweden is 

not, by and large, a corrupt country. Alf Johansson (see 1.3 for a presentation) 

believes this is the case.3 However, he thinks that the picture is entirely different 

when it comes to international business and that Swedish corporations do not 

distinguish themselves from foreign corporations in that respect.  

 

With this in mind it is obvious that fighting the global problem of corruption, 

particularly international business corruption, requires international cooperation, 

new ways of thinking and perhaps new additions to legal systems. To that end, a 

questionnaire was sent out by The Hague University of Applied Sciences and 

approved by the European Anti-Fraud Office (OLAF) that was aimed at collecting 

                                                           
1 Corruption Perceptions Index 2013. Transparency International. 
2 See OECD, Phase 3 report on Sweden. 
3 Interview with Alf Johansson (2014-04-04). 
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answers from a number of European countries, to offer a European perspective on 

international business corruption and negotiated settlements. Hopefully, these 

answers can provide a larger and clearer picture of the current situation. This thesis 

will attempt to answer this questionnaire from the Swedish perspective and will 

thereby form a part of that larger picture. As such, it is expected to be read by both 

Swedish jurists and jurists from other European countries. Consequently, the thesis 

will, in places where it is deemed necessary, cover some basics on Swedish law. 

These passages might seem trivial to a Swedish jurist, but will hopefully be of 

interest to jurists from other countries. 

 

 

1.2 Purpose 

The purpose of the thesis is twofold. The main purpose is to answer the 

questionnaire that The Hague University of Applied Sciences has sent out and asked 

to be answered (see Appendix 1) and thereby provide an insight into Swedish law 

in general and the laws on corruption specifically. The other purpose, which will 

hopefully be helped by answering the questionnaire, is to examine if the Swedish 

laws concerning corporate liability and negotiated settlements, with regards to 

corruption offences, are functional or if changes might be necessary. Can these 

legal systems and methods be used as new means to successfully fight corruption? 

 

In order to achieve these purposes I will examine the topics both from a strictly 

legal perspective as well as from the perspective and opinions of scholars and 

practitioners.  

 

 

1.3 Method 

Since this thesis to a large extent is about answering a quite detailed questionnaire 

a traditional analytical legal method is suitable and has been used. In other words, 
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I have used legislation, travaux préparatoires,4 case law and doctrine to describe 

the law from the perspective of de lege lata (the law as it is). However, a purely 

descriptive method is not adequate when answering questions relating to how the 

law is actually applied (the law in action). Neither is it from a strict sense useful 

when answering questions from the normative perspective of de lege ferenda (the 

law as it should be). To complete the picture it is therefore clear that the traditional 

legal method cannot be used in the strictest sense. Instead, this author’s 

subjectivity will undoubtedly shine through even when aspiring to be as descriptive 

as possible, as a wholly objective description is essentially impossible. As many of 

the questions also require a normative approach opinions are in fact expected. 

Some opinions will be mine, but most will be those of organisations (e.g. the OECD) 

and practitioners. This means that the thesis will be concerned with both de lege 

lata and de lege ferenda, although, for clarity, a strict line will not be drawn 

between these two perspectives. Hopefully, the perspective being used will be 

apparent in the text. For example, the latter part of thesis will be more marked by 

a de lege ferenda perspective as the questions are more normative. 

 

To be able to answer how the law is applied “in action” and similarly how the law 

“should be” organisational reports, articles and doctrine are of course helpful and 

have been used, but even more valuable are the opinions of practitioners. For this 

reason I have chosen the qualitative method from the social sciences in the form of 

semi-structured interviews. The interviews should be of exploratory nature and 

aimed at providing insight into the interviewees’ area of expertise.5 I have chosen 

to conduct so called knowledge intensive “elite interviews” with two expert 

practitioners.6 Such interviews can be illuminating, but the answers (results) cannot 

be generalised. Based on the questions of the questionnaire I have chosen to 

interview chief public prosecutor Alf Johansson at the National Unit against 

Corruption and lawyer Hans Strandberg at Nordia Law Firm, both highly 

                                                           
4 The travaux préparatoires (legislative history/preparatory works) are important sources of law in 
Sweden and are used as guidelines on how to interpret the law. 
5 Kvale (1997), p. 94. 
6 Gillham (2008), p. 83. 
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experienced practitioners in the field of corruption law. Their opinions and answers 

will appear throughout the thesis and will form the majority of section 4.3. 

 

By examining Swedish law through the questions of the questionnaire there is an 

inherent comparative aspect, as the questionnaire has been developed in Hague 

and has been sent to several different countries. In fact, comparisons between 

different legal systems can be said to be one of the goals of the questionnaire. As 

such, the questions themselves are of a somewhat comparative nature, although 

no explicit comparisons with other countries will be done in this thesis. 

 

 

1.4 Delimitations 

There are many different definitions of corruption. One wide definition includes 

bribery, embezzlement, theft, fraud, and extortion. This is not the definition that 

will be used in this thesis. Instead, even though corruption is widely defined in some 

international conventions the questionnaire focuses on bribery offences, which will 

for this reason and for practical reasons also be the focus of this thesis. This thesis 

is also not meant to be a complete report on bribery offences according to Swedish 

criminal law. The different offences will be covered, but not in great detail.7 The 

same holds true for other aspects of corruption, like anti-corruption whistleblower 

protection in the private sector. Though there are several such interesting areas to 

cover, the thesis will, with some digressions, follow the questionnaire. 

 

 

1.5 Structure and terms 

1.5.1   Structure 

The structure of the thesis will essentially follow the headings of the questionnaire 

(see Appendix 1), but in adapted form, so as to fit the particularities of Swedish law. 

Chapter 4 and 5 will deviate from this, and more freely answer the questionnaire, 

                                                           
7 For great detail, I refer to Cars (2012). 
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partly because of the questions being less applicable to Swedish law. Appendix 2 

contains a translation table which can be used to find out when and how the thesis 

sections/headings differ from the questionnaire.8 

 

Chapter 2 presents the Swedish legal system and its prohibition of corruption. It 

focuses on when individuals and particularly corporations can be held responsible, 

the authorities that investigate corruption offences and the types of punishment 

for such crimes. Chapter 3 deals with the prosecutorial decision, with focus on 

discretion and standards of proof. Chapter 4 focuses on negotiations, if they are or 

should be possible and chapter 5 poses questions if some prosecutorial decisions 

can be seen as settlements and is also about when there can be grounds for a 

reduction of sentence. Chapter 6 is about other mechanisms for sanctioning 

corruption not mentioned earlier. Finally, Chapter 7 contains some concluding 

remarks. 

 

1.5.2   Language and terms 

Swedish laws will, after they have been presented in the text, be used in their 

Swedish short forms. For example, Brottsbalken – the Swedish Criminal Code – will 

be used in its short form BrB. The reader is directed to the respective presentation 

of the laws or the abbreviations (for recurring terms) if a reminder is needed. 

 

Also, key Swedish legal terms will be italicized and stated in parenthesis directly 

after an English translation occurs for the first time. Non-translated words or 

sentences as well as words requiring extra emphasis will also be italicized. The 

terms “corporations”, “companies” and “legal persons” will be used 

interchangeably but other technical terms will be defined as they appear. 

 

 

  

                                                           
8 Question 5 from the questionnaire is not a part of this thesis as the answer is simply that no cases 
exist. See Appendix 1 and Appendix 2. 
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2 Legal prohibition of corruption in 

international business 

 

2.1 Introduction to Swedish law 

Swedish law is traditionally regarded as belonging to the civil law family, as it is, for 

the most parts, codified. But in contrast to the civil law in most of Europe excluding 

Scandinavia, it is not based on Roman law. The influence of Roman law has been 

limited and much of the codified law has been based on old customary law. As the 

situation is similar in Denmark and Norway this type of civil law system is sometimes 

called the Scandinavian civil law system. 

 

Swedish criminal law is to a large extent regulated in the Swedish Criminal Code 

(Brottsbalken 1962:700, BrB). BrB regulates which acts that are criminal, the 

punishments for these acts and the applicability of Swedish law (jurisdiction). 

Criminal procedure however is mainly regulated in the Swedish Code of Judicial 

Procedure (Rättegångsbalken 1942:740, RB). 

 

Criminal procedure in Sweden can be said to be a mix of the adversarial and the 

inquisitorial systems. Preliminary investigations (förundersökningar) are for 

example essentially inquisitorial,9 being led by the prosecutor and/or the police, but 

exhibit adversarial elements. Trials on the other hand can be argued to be mostly 

adversarial.10 

 

 

 

 

                                                           
9 Ekelöf & Edelstam (2002), p. 73. 
10 Ibid., pp. 66-67. 
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2.2 Criminalisation of Corruption in International 

Business 

2.2.1   Corruption according to the Swedish Criminal Code 

Corruption, defined as bribe-taking and/or bribe-giving, is criminalised in Chapter 

10 BrB in articles 5a to 5e. As can be seen BrB distinguishes between the giving of 

bribes and the taking of bribes. The provisions for these offences are to be applied 

separately. Article 5a to 5c concerns bribe-taking, bribe-giving and the aggravated 

forms of these crimes. Article 5d criminalises trading in influence and article 5e is 

about reckless financing of bribe-giving. Articles 5d and 5e are new (since 2012) 

provisions in Swedish criminal law.  

 

The provisions make no formal difference between corruption in the public sector 

and the private sector, though they obviously protect different interests. Both types 

of corruption are considered detrimental to the public trust of both the public 

sector as well as the private sector. The same can be said about the risk of increased 

transaction costs and the distortion of competition, among other problems. In 

other words, corruption in international business is criminalised in Sweden. 

 

It is also worth noting that the crimes are punishable at an early attempted stage. 

A promise to give a bribe is enough for the action to be criminal. Conversely an 

acceptance (silent or manifest) of such a promise to give a bribe is punishable as 

bribe-taking.11 

 

The above offences will now briefly be covered, with special focus on reckless 

financing of bribe-giving and how it relates to corruption in international business.12 

 

Bribe-taking (Article 5a) 

A person is guilty of bribe-taking if he or she as an employee or an agent receives, 

accepts a promise of or requests an undue benefit for the performance of his or her 

                                                           
11 Cars (2012), pp. 53-57. 
12 Part of the translations of the provisions are obtained from Cars (2012) pp. 234-235. 
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duties of employment or assignment. It carries a sentence of a fine or imprisonment 

not exceeding two years. 

 

Bribe-giving (Article 5b) 

Bribe-giving is the other side (the mirror image) of bribe-taking and consequently 

criminalises giving, promising or offering the undue benefit. The possible sentence 

is also the same as for bribe-taking. 

 

Aggravated bribe-taking and bribe-giving (Article 5c) 

Bribe-taking or bribe-giving can be deemed to be aggravated, especially if the 

offence involved the abuse of a particularly responsible position or involved an 

attack on a person holding such a position. The offence can also be regarded as 

aggravated if a substantial amount was involved or if it was part of a crime that was 

carried out systematically or in a larger scale or otherwise was of a particularly 

dangerous nature. If the crime is aggravated the sentence is imprisonment between 

six months and six years. 

 

Trading in influence (Article 5d) 

It is not allowed to receive, accept a promise of, or request an undue benefit to 

influence another person’s decision in connection with public authority or public 

procurement, or to give, promise or offer an undue benefit to induce a person to 

influence another person’s decision or action in connection with public authority or 

public procurement. If this is done in other cases than those referred to in Article 

5a or 5b, the sentence shall be a fine or imprisonment not exceeding two years for 

trading in influence. 

 

Reckless financing of bribe-giving (Article 5e) 

Reckless financing of bribe-giving criminalises an entrepreneur (see 2.7.1 for a 

definition of this term) providing money or property to someone who represents 

him in a particular matter and thereby by gross negligence furthers bribe-giving, 

aggravated bribe-giving or trading in influence. The sentence is a fine or 

imprisonment not exceeding two years. Gross negligence means that the 
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entrepreneur has to have been negligent to a considerable extent and thereby 

deviated significantly from normal careful behaviour. This creates an incentive for 

due diligence when appointing a representative and was one of the reasons for 

introducing this provision.13 Obviously, such control and caution are all the more 

important if the representative acts in a country or a region where corruption is 

prevalent.14 

 

To be able to hold the entrepreneur responsible for providing money or property 

the representative must have, objectively, committed one of the crimes stated 

above, although it is not required that he or she can be held accountable for it.15 It 

is not entirely clear what is meant by the requirement that the crime committed by 

the representative is objectively bribe-giving, aggravated bribe-giving or trading in 

influence. This issue should probably not be judged according to the law in the 

foreign country (like the dual criminality requirement, see 2.2.2.) but according to 

Swedish law. The travaux préparatoires state that the question if a given benefit is 

undue can be viewed differently in different countries, and that this fact can be 

taken into consideration when assessing if a benefit is undue.16 Alf Johansson says 

that it is not obvious what is meant by this and thus what is necessary to show, as 

no prosecutions for reckless bribe-giving have been made as of yet.17 

 

The OECD Working Group on Bribery (WGB) in its Phase 3 Report on Sweden is 

concerned that this new offence, despite good intensions, does not solve the 

possibility of loopholes, like using a foreign subsidiary or having the bribe funded 

by a foreign subsidiary.18 The travaux préparatoires seem to indicate that such 

cases actually do fall under the provisions.19 Johansson says that the worries of the 

WGB in this regard are unfounded, and that the offence covers most thinkable 

situations. Of course, there has to be some form of link to Sweden (see 2.2.2 on the 

                                                           
13 Prop. 2011/12:79, pp. 36-37. 
14 Ibid., p. 50. 
15 Ibid., p. 49. 
16 Ibid., p. 38. 
17 Interview with Alf Johansson (2014-04-04). 
18 OECD, Phase 3 report on Sweden, para. 26. 
19 Prop 2011/12:79, p. 49. 
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principle of territoriality). Consequently, a foreign subsidiary which acts alone 

without the knowledge of the parent company is not covered by the offence, says 

Johansson. 

 

Even though there have not yet been any prosecutions for reckless bribe-giving it is 

a general view that this new offence has had the effect companies have increased 

their compliance efforts, thereby making sure that they are organised in such ways 

that bribes or risks of bribes are eliminated.20 

 

2.2.2   Establishing jurisdiction 

Chapter 2, Article 4 BrB states that a crime is considered to be committed where 

the criminal act took place, where it was completed or where it was supposed to 

take place. And if that place is Sweden, then according to the principle of 

territoriality (Chapter 2, Article 1 BrB) the crime should be tried under Swedish law 

in Sweden.  

 

When it comes to international business corruption, finding a territorial link to 

Sweden is undoubtedly more complex. The WGB makes the assessment that there 

is too much focus on finding nationality jurisdiction (see the next paragraph) and 

that the Swedish law enforcement agencies do not actively seek to establish 

territorial jurisdiction.21 Alf Johansson does not agree.22 In fact, he argues that the 

first thing a prosecutor does is to seek territoriality, as this means that only Swedish 

law is used, which makes things easier. Instead, it is often a question of proof, he 

says. 

 

A crime wholly committed outside of Sweden (Chapter 2, Article 2 BrB, the principle 

of nationality) should be tried under Swedish law in Sweden if (1) the crime was 

committed by a Swedish citizen or a person domiciled in Sweden, (2) by a person 

                                                           
20 Interview with Hans Strandberg (2014-04-10). This view is shared by lawyer Björn Riese, see 
Veckans Juridik, TV show (2014-04-04).  
21 OECD, Phase 3 report on Sweden, paras. 71-74. 
22 Interview with Alf Johansson (2014-04-04). 
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who has become a Swedish citizen or has taken domicile in Sweden after the crime 

was committed or (3) by a foreigner staying in Sweden if the crime is considered 

serious (corruption crimes are). If the crime has been committed outside of Sweden 

it is also required that the crime is punishable there (lex loci delicti). This is in 

Sweden called the principle of dual criminality (dubbel straffbarhet). In other words, 

if a representative of a Swedish company bribes a public official of a foreign country 

it is required that this foreign country also criminalises bribery. There have been 

discussions about how alike a foreign bribery provision has to be a corresponding 

Swedish one or if the effectiveness of a foreign bribery provision should affect the 

possibility of prosecuting a crime. Thorsten Cars, a leading Swedish legal expert on 

corruption, thinks that it is questionable if these points are valid, given the last 

decades of international co-operation against corruption.23 Likewise, the WGB has 

criticised the dual criminality requirement, recommending among other things that 

Sweden: 

 

“Take appropriate measures to ensure that dual criminality for the purpose of applying 

nationality jurisdiction can be established regardless if the statute of limitations in the 

foreign jurisdiction has expired, or the level of sanctions for bribery is lower in the foreign 

jurisdiction.” 24 

 

Johansson and Strandberg maintain that dual criminality is not a problem in most 

cases as Swedish jurisdiction is extensive. At the same time Johansson argued that 

removing it would undoubtedly simplify matters, particularly when it comes to 

business-to-business (B2B) corruption.25 

 

Notable is also that there is a relevant exception to the principle of dual criminality 

in Chapter 2, Article 3 BrB which applies to crimes committed against public 

Swedish interests, although a prosecution in such a case requires authorisation 

from the government or the Prosecutor-General.26 

                                                           
23 See Cars (2012), pp. 168. 
24 OECD, Phase 3 report on Sweden, p. 28. 
25 Interview with Alf Johansson (2014-04-04). 
26 See law 1993:1467. 



 

12 
 

 

For crimes committed outside of Sweden there is also another threshold in Chapter 

2, Article 5 BrB that states (with some exceptions) that such crimes can only be 

prosecuted by mandate from the government or by someone authorised by the 

government (presently the Prosecutor-General for some cases). The reasons for 

this rule is to limit the otherwise very extensive jurisdiction for some crimes.27 The 

authorisation depends on the strength of the Swedish interests in a given case and 

if there are other countries who also have interests in initiating legal proceedings.28 

 

 

2.3 Conventions on Corruption in International 

Business 

When it comes to the relationship between international law and national law 

Sweden is regarded as being a dualist country.29 What this means is that 

international law is thought to be separated from national law, as two different 

entities.30 As that is the case, Sweden has to in some way incorporate (in some way) 

its obligations from international law to national law, for them to be applicable to 

its citizens. In a pure dualist system, there can be no automatic or immediate 

applicability of international law.31 

 

Sweden has as a party of several intergovernmental organisations joined a number 

of treaties concerning corruption. As a member of the United Nations, it has joined 

the United Nations Convention against Corruption (UNCAC). Sweden has also as a 

member of the OECD signed the OECD Anti-Bribery Convention.32 Implementation 

and enforcement of the OECD Convention is monitored by the OECD Working 

Group on Bribery (WGB). 

                                                           
27 For example, Chapter 2, Article 3(7) BrB provides for jurisdiction over all murders, wherever in 
the Universe they may have been carried out. For more see Asp (2011), p. 60. 
28 Ibid. 
29 Bring, Mahmoudi & Wrange (2011), pp. 50. 
30 Ibid., p. 45. 
31 Ibid., p. 46. 
32 In long form the “Convention on Combating Bribery of Foreign Public Officials in International 
Business Transactions”. 
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The non-governmental anti-corruption organisation Transparency International 

annually publishes progress reports on the enforcement of UNCAC and the OECD 

Anti-Bribery Convention. For the OECD progress report of 2013, Sweden has 

dropped from moderate enforcement to limited enforcement (as the moderate 

enforcement category has been divided in two).33 

 

Sweden is also, as a member of the European Union, a party to a convention on the 

protection of the financial interests of the EU and a similar convention unconnected 

to the financial interests of the EU.34 Additionally, the Council of Europe passed two 

conventions in 1999, one concerning criminal law and one concerning civil law, 

which are considered to cover more than the EU conventions previously 

mentioned.35 Sweden has joined both these conventions.36 The Council of Europe 

has created Group of States against Corruption (GRECO) to monitor the 

implementation of these conventions. There is also a more recent EU framework 

decision from 2003 on combating corruption in the private sector.37 A framework 

decision is binding, but does not entail direct effect. It therefore requires 

transposition into national law. According to the most recent report from the 

European Commission on the implementation of the framework decision, Sweden 

has not transposed the entirety of the decision.38 

 

 

 

                                                           
33 Exporting Corruption: Progress Report 2013: Assessing enforcement of the OECD Convention on 
combating bribery. 
34 Convention on the protection of the EC financial interests (1995) and the EU convention against 
corruption involving officials (1997). 
35 Cars (2012), p. 175. 
36 Criminal Law Convention on Corruption (ETS 173) and Civil Law Convention on Corruption (ETS 
174). 
37 Council Framework Decision 2003/568/JHA of 22 July 2003 on combating corruption in the 
private sector. 
38 COM(2011) 309 final, Report from the Commission to the European Parliament and the Council - 
based on Article 9 of Council Framework Decision 2003/568/JHA of 22 July 2003 on combating 
corruption in the private sector. 
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2.4 Corporate criminal liability 

Swedish criminal law is, as in many countries, built on the idea of personal guilt.39  

There are two forms of guilt, dolus and culpa.40 As such, only natural persons are 

considered able to possess guilt and consequently commit crimes. For this reason, 

Swedish law does not allow for corporate criminal liability, at least not in a strict 

sense. As will be explained later in this section (and also in 2.7.1.) corporations can 

receive corporate fines (företagsbot) for crimes committed within them or because 

of them. This is an example of a so called special legal effect of crime (särskild 

rättsverkan), that is not considered to be a punishment. There are also other non-

criminal sanctions available to use against corporations, which will be explored in 

chapter 7. 

 

It has been discussed however how much of a difference it makes to call the 

sanction a special legal effect of crime as opposed to a criminal punishment. On the 

one hand it has been argued that a distinction is fruitful to mark the difference 

between the responsibilities of individuals compared to that of corporations and 

that calling for example the corporate fine a criminal punishment does not change 

anything.41 On the other hand, it is believed by some that calling it a criminal 

punishment would increase the use of the fine as well as facilitate international 

cooperation on the subject. 

 

Sweden has, perhaps because of focus on personal guilt, been reluctant to 

introduce criminal liability for legal persons, and the concept itself has been thought 

of by some as an oddity in Swedish criminal law. For this and other reasons 

investigatory suggestions42 to reform the system of corporate fines, making it 

possible for corporations to commit crimes, have not made it into law.43 

 

                                                           
39 Asp & Ulväng (2010), p. 40. 
40 Basically intent and negligence. 
41 Ds 2001:69 pp. 30. 
42 SOU 1997:127. 
43 Suggestions to this end in 1997:127 were rejected in Prop 2005/06:59. 
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But even if the corporate fine is not considered to be a punishment, this perhaps 

semantic distinction does not change the fact that the corporate fine implies some 

form of corporate liability (if not corporate criminal liability). There are several 

forms of corporate liability standards in use in the world today. These standards of 

liability will be examined briefly in this section, after which I will examine and 

compare the standard(s) of liability used in the rules on corporate fines (the details 

of the corporate fine provisions will be discussed in 2.7.1.). 

 

Vicarious liability 

Vicarious liability makes the employer or principal (the corporation) liable for the 

acts of an employee, providing that the employee has acted within his or her 

responsibilities and for the intended benefit of the corporation.44 In the extreme, 

this is a form of strict liability and has because of this been criticised for blaming a 

corporation even if it was faultless with regards to the act of the individual 

employee.45 It has also been criticised for the fact that fault still has to be found in 

an individual for the corporation to be liable.46 

 

Identification theory 

This theory is similar to vicarious liability in that it relates to the responsibility of the 

corporation for the offences of its officers.47 However, identification theory is about 

the senior officers of a corporation. These senior officers can be said to be part of 

the directing mind of a corporation.48 The acts of these officers are seen as acts of 

the corporation itself. Though, just as for vicarious liability, fault has to be found in 

an individual for a corporation to be liable which limits its use, especially for the 

decentralised multi-national corporations of today.49 

 

 

                                                           
44 Wells (2005), p. 150 and Pieth, Low & Cullen (2007), p. 7. 
45 Wells (2005), p. 151 and Pieth, Low & Cullen (2007), p. 8. 
46 Ibid. 
47 Pieth, Low & Cullen (2007), p. 18. 
48 Ibid., p. 8. 
49 Wells (2005), p. 152 and Pieth, Low & Cullen (2007), p. 8. 
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Holistic theories 

The holistic ideas have in common that they strive to base corporate liability on 

something else than the act of one individual.50 One of these theories is the 

aggregation doctrine, where pockets of knowledge or negligence are aggregated to 

make a corporation responsible.51 This has been criticised as relying on fiction and 

individuals (albeit not one individual).52 Another theory deals with reactive fault. 

This means that the corporation is only at fault if it does not react by, for instance, 

instituting preventive measures after an employee has committed a crime.53 The 

theory which most clearly separates itself from the responsibility of individuals is 

corporate mens rea (based on systems theory), which has emerged over the last 

decades and can now be found in a number of modern laws.54 Corporate mens rea 

accepts the fiction of corporate personality and uses this fiction to find mens rea in 

the policies and practices of the corporation (the corporate culture). If these in 

some way contributed to a crime being committed, the fault can be attributed to 

the corporation.55 

 

Standards of liability in the corporate fine 

The Swedish corporate fine will, as already stated, be covered in more detail in 

section 2.7.1. Aspects of it are also covered now, as they are pertinent to the 

discussion on corporate liability. Basically, a corporation56 can be imposed a 

corporate fine for three different conditions.  

 

The first condition can be found in Chapter 36, Article 7, Paragraph 1(1) BrB and 

states that a corporation is liable if it has not done what can be appropriately 

reasonable to demand to prevent the crime. In my opinion this resembles a holistic 

approach, in that the policies and practices of the corporation affect this judgment. 

                                                           
50 Wells (2005) p. 153. 
51 Ibid. 
52 Ibid. 
53 Ibid., p. 154. 
54 Pieth, Low & Cullen (2007), p. 10. 
55 Ibid. 
56 More exact, the law uses the term näringsidkare, which is not exactly the same. See 2.7.1. 
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If a crime could have been prevented by suitably designed supervision and control 

measures, then the corporation is liable.57 It is not really corporate mens rea, as a 

corporation cannot possess guilt. Also, it is not possible to use the aggregation 

doctrine to make a corporation responsible.58 Criminal intent (guilt) has to exist for 

the individual who has committed the crime, although this person must not be 

identified (see 2.7.1.). The WGB criticised the focus of Swedish criminal law on the 

individual and his or her intent in its Phase 3 report: 

 

“Because the imposition of “corporate fines” continues to depend on identifying that an 

individual representing the company possesses the requisite intent, Swedish prosecutors will 

continue to focus almost exclusively on the actions of individual natural persons at the 

expense of investigating the role played by the legal person.” 59 

 

Alf Johansson also sees the basing of corporate liability on the actions of one person 

as a limitation in the Swedish system. He has as a prosecutor been involved in cases 

where the spread of responsibility has been so great that a successful prosecution 

has been impossible.60 

 

The second condition is found in Chapter 36, Article 7, Paragraph 1(2a) BrB which 

makes a corporation liable if the crime has been committed by a leading 

representative for the corporation. The third condition is that of Chapter 36, Article 

7, Paragraph 1(2b) BrB by which a corporation is liable if the crime has been 

committed by a person who has otherwise had a responsibility for supervision or 

control in the business operation (like a foreman or a work leader).61  

 

Both the second and third conditions are examples of vicarious liability,62 which is 

unusual in Swedish criminal law.63 In fact, one reason that these two conditions 

                                                           
57 Brottsbalken – en kommentar. (1 July. 2013, Zeteo) the comment for Chapter 36, Article 7. 
58 OECD, Phase 3 report on Sweden, p. 18. 
59 Ibid., p. 20. 
60 Interview with Alf Johansson (2014-04-04). 
61 Jareborg & Zila (2010), p. 60. 
62 It is arguable if the second reason is also in line with the identification theory. 
63 Ibid. 
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made it into law was to adjust the law of corporate fines to international laws and 

regulations, where focus according to the travaux préparatoires is on the acts 

committed by individuals.64 

 

 

2.5 Can a corporation have criminal intent for 

bribery committed by an agent? 

Strictly speaking, a corporation cannot possess criminal intent in Swedish criminal 

law (see the beginning of 2.4). But as has been covered above (and also in 2.7.1) it 

can, as a special legal effect of crime, be fined for the acts of natural persons 

connected to the corporation. For more, see 2.4. 

 

 

2.6 Investigating and prosecuting authorities 

The Swedish Police (Polisen) is tasked with investigating almost all crimes in 

Sweden. Preliminary investigation leaders are in charge of the preliminary 

investigations.65 These can be police officers for less serious crimes and prosecutors 

for more serious crimes.66 The prosecutors belong to the Swedish Prosecuting 

Authority (Åklagarmyndigheten), which is an independent organisation, though 

formally a part of the government.67 It is also independent from the police and the 

courts. Most prosecutors are employed by this national authority, though a smaller 

number are employed by the Swedish Economic Crime Authority 

(Ekobrottsmyndigheten). 

 

Bribery offences are considered more serious crimes and for this reason 

prosecutors are preliminary investigation leaders for these crimes. As such they 

                                                           
64 Prop. 2005/06:59 p 26. 
65 See 5.1. 
66 See RPSFS 2013:2 and ÅFS 2005:9 respectively for the agreed upon divisions. 
67 The Swedish Prosecuting Authority is not formally separated from the government (in the larger 
sense). Prosecutors are however by constitutional prohibitions independent from government 
interference, though government mandate is sometimes required for certain decisions. 
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decide how investigations are to be carried out, though the practical job of 

investigating still falls on the police. 

 

There is a special branch of the prosecuting authority called the National Unit 

against Corruption (Riksenheten mot korruption), that handles all suspected bribery 

offences and closely related crimes.68 Since 2012 there is a corresponding unit in 

the police, called the National Corruption Group (Nationella korruptionsgruppen). 

Both units, who work in tandem with each other, were formed after criticism that 

investigations into bribery were too few and of too low quality but also to comply 

with Sweden’s obligations to international conventions.69 

 

 

2.7 Types of punishment 

2.7.1   Fines 

Normally, fines can only be imposed on natural persons (Chapter 25 BrB). There is 

however, as mentioned above, a special legal effect of crime where fines are 

imposed against corporations. The provisions for this are found in Chapter 36, 

Articles 7 to 10 BrB. They state that corporate fines can be imposed against 

näringsidkare. There is no good English word for this (nevertheless I will use 

entrepreneur), but a direct translation of one definition from the Consumer 

Purchases Act (Konsumentköplagen 1990:932) is “a natural or legal person who acts 

for purposes connected to its own business”. In other words, and quite simplified, 

corporate fines can be imposed against both natural as well as legal persons running 

businesses, under certain conditions. 

 

For a corporate fine to be imposed there has to be a crime to start with. The 

provision for such a crime has to provide for a stricter punishment than a fine 

                                                           
68 The Swedish Prosecuting Authority’s webpage, www.aklagare.se, 2014-02-14. 
69 The National Corruption Group was formed after criticism from the Chancellor of Justice 
(Justitiekanslern) that the Police had put too few resources into investigating corruption offences 
and thereby risking non fulfilment of Sweden’s obligations under international conventions 
(Decision by the Chancellor of Justice dated 2010-04-28, Diary number 4134-09-21). See also 2.3. 



 

20 
 

(though it may also provide for the punishment of a fine) and has to have been 

committed during business operations. It is also required that the entrepreneur has 

not done what can be appropriately reasonable to demand to prevent the crime or 

if the crime has been committed by a leading representative for the corporation or 

by a person who has otherwise had a responsibility for supervision or control in the 

business operation (like a foreman or a work leader).70 For a discussion on how 

these provisions relate to the issue of corporate liability, see 2.4. 

 

For the imposition of a corporate fine it is enough that a crime committed by an 

employee is done with some type of silent or manifest permission from the 

corporate leadership, that it can be attributed to organisational problems or that it 

is a consequence of incomplete instructions. In other words, an active participation 

from the corporate leadership is not required.71 

 

Neither is it required that the person who has committed the crime is identified or, 

consequently, prosecuted for it. What is necessary, though, is that the crime itself 

is identified (and fulfilling the above requisites) and that it has been committed with 

some form of personal guilt (see 2.4). From the perspective of international 

business corruption it can be problematic if necessary nationality jurisdiction 

cannot be established for this person (e.g. if he or she is not domiciled in Sweden). 

If this is the case and a territorial link cannot be found a corporate fine is impossible 

to impose (however, see 2.2.2). 

 

According to Chapter 36, Article 8 BrB the lowest possible fine is 5000 SEK (Swedish 

kronor) and the highest possible fine is 10 million SEK.72 The highest possible fine 

was raised from 3 million SEK to 10 million SEK in 2006, when the latest changes to 

the provisions for corporate fines were made. In the last preceding travaux 

préparatoires for the latest changes to the laws of corporate fines it is discussed if 

the highest possible fine should be raised even more or even if there should not be 

                                                           
70 Jareborg & Zila (2010), p. 60. 
71 Cars (2012), p. 149. 
72 Roughly 1.1 million Euro, 2014-02-16. 
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any maximum amount. The Government argued that an even higher possible fine 

probably would necessitate associating the size of the fine to the turn-over of the 

business, which would complicate the judicial procedure as well as making it 

costlier.73 It is also argued that a highest possible fine of 10 million SEK should be 

considered high enough to be felt as a real sanction, even for big multinational 

corporations.74 

 

This last contention has been challenged by the WGB in the Phase 3 report on 

Sweden.75 The level of corporate fines are insufficient to be “effective, 

proportionate and dissuasive” as required by Article 3 of the OECD Anti-Bribery 

Convention. This criticism is echoed in Annex 27 of the recent EU Anti-Corruption 

Report from the European Commission (which in large is based on the Phase 3 

report).76 Furthermore, in one of the travaux préparatoires for the reformed 

bribery laws it is also stated, though briefly, that the highest possible fine is 

probably too low to be effective.77 This assessment is shared by both Alf Johansson 

and Hans Strandberg, which might suggest that similar views are held by other 

practitioners.78 Johansson believes that the highest fine is incredibly low and that 

corporations are not afraid of it. This is particularly unfortunate when choosing 

between a corporate fine and a confiscation, he argues. Even though they can both 

be used alone or at the same time it is much easier to make use of the corporate 

fine, as confiscation (especially confiscation for crimes committed during the 

running of business, see 2.7.2) requires more of the investigation. 

 

A corporate fine can now be imposed through an order of summary punishment 

(strafföreläggande) if the fine does not exceed 500 000 SEK.79 For more on this see 

5.3. 

                                                           
73 Prop. 2005/06:59, p. 32 
74 Ibid., p. 33. 
75 OECD, Phase 3 report on Sweden, p. 22. 
76 COM(2014) 38 final - Annex 27 (To the EU Anti-Corruption Report), p. 9 (for both the Swedish 
and English versions). 
77 SOU 2010:38, p. 169. 
78 Interviews with Alf Johansson (2014-04-04) and Hans Strandberg (2014-04-10). 
79 Chapter 48, Article 4 RB. 
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The use of corporate fines has been limited, ever since it was introduced in 1986. 

Significant changes were made in 2006 to remedy this situation, but the fact of the 

matter is that there are still no cases where corporate fines have been imposed for 

bribery offences.80 This might be considered strange as the prosecutor is, with some 

exceptions, obligated to initiate corporate fine proceedings if the criteria for 

imposing corporate fines are satisfied.81 The explanation might be that the earlier 

mentioned problem with calling the corporate fine a special legal effect of crime 

instead of a criminal punishment. Though this may be part of the answer, the focus 

of Swedish criminal law in finding natural persons guilty, and the arguably less 

developed way of sanctioning corporations is probably also to blame (see 2.4). 

 

2.7.2   Confiscation 

The primary rules regarding confiscation (förverkande) can be found in the articles 

of Chapter 36 BrB. A confiscation is just as a corporate fine considered a special 

legal effect of crime. Unlike corporate fines however, the prosecutor does not need 

to (but can) initiate confiscation proceedings within a criminal case, as the court has 

to examine this question sua sponte.82 

 

Principally, three types of confiscation can be applied to corporations: confiscation 

of the profits of crime (Article 1), what is known as extended confiscation (Article 

1b) and confiscation for crimes committed during the running of business (Article 

4). 

 

Confiscation of the profits of crime is the primary form of confiscation. The term 

profits includes both a concrete property as well as the value of the same property. 

The profits are to be confiscated if it is not manifestly unreasonable to do so 

                                                           
80 Interview with Alf Johansson (2014-04-04). See also Cars (2012), p. 150 and OECD, Phase 3 
report on Sweden, p. 18 para. 42. 
81 Brottsbalken – en kommentar. (1 July. 2013, Zeteo) the comment for Chapter 36, Article 7. 
82 Ibid., he comment for Chapter 36, Article 1. 
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(Chapter 36, Article 1 BrB).83 For example, a bribe (the property or the value of the 

property) is confiscated from the bribe-taker. A promise of a bribe is not possible 

to confiscate, as no profits have been realised.84 

 

Extended confiscation is a way to confiscate more than the profits of a crime (and 

subsidiary to confiscation of the profits of crime). For it to be used it is required that 

the crime is relatively serious85. The aggravated forms of bribe-giving and bribe-

taking fulfil these requirements. The court can confiscate other property (than the 

profits of the bribery offence) if it appears to be obviously more probable that this 

other property is the profitable result of other crime(s) than not the case. The last 

sentence of Article 1b states that an extended confiscation cannot be decided if it 

is unreasonable. Extended confiscation is not known to have been used for bribery 

offences.86 

 

Confiscation for crimes committed during the running of business should be used if 

a crime committed has a clear link to the running of business (it is subsidiary to all 

other forms of confiscation in Chapter 36). Bribery offences should often fall into 

this category of crimes. If such a crime has led to economic benefits for the 

entrepreneur (corporation) the value of these benefits should be confiscated if it is 

not unreasonable. The calculation of these benefits can be hard to do or prove, and, 

if so, can be estimated to a reasonable value. For example, the bribe-giver’s 

economic benefits of a contract that has been signed because of the bribe, can be 

confiscated according to this provision.87 This type of confiscation is also not known 

to have been used for bribery offences. 

 

Any of the above confiscation types can, under conditions stated in Articles 5 and 

5a, be directed against both natural and legal persons. 

                                                           
83 This judgment shall be made according to the conditions in Chapter 36, Article 1a BrB. 
84 Cars (2012), p. 151. 
85 Normally requiring a possibility of a prison sentence of six years or more. See Chapter 36, Article 
1b BrB. 
86 Cars (2012), p. 152. 
87 Ibid. 
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2.7.3   Debarment 

There are a few different sanctions which may be regarded as forms of debarment. 

 

First, there is the Trading Prohibition Act (Lag om näringsförbud 1986:436, NFL) 

which makes it possible to impose trading injunctions against sole entrepreneurs. 

Such injunctions can also be imposed against leading representatives of companies 

and other associations. The necessary conditions for the imposition of a trading 

injunction is that the entrepreneur has grossly neglected his obligations in the 

course of conducting business activities and is, thereby, guilty of criminal acts which 

are not insignificant. Furthermore, the injunction has to be warranted in the public 

interest (NFL Article 1).88 

 

In assessing whether an injunction against trading is necessitated in the public 

interest, special consideration shall be given as to whether the conduct was 

systematic or intended to produce significant personal gain, whether such conduct 

caused or was intended to cause significant harm, or whether the sole trader has 

previously been convicted of crimes in conducting business activities (Article 3). 

Systematic bribe-giving on a commercial scale should result in a trading 

injunction.89 

 

As can be seen above, a trading injunction can only be imposed against a natural 

person. Nonetheless it might be hard in some cases for corporations to continue 

with business operations if a leading representative is not allowed to run a business, 

or be a board member, or be employed in the corporation; which is the result of a 

trading injunction against a person (Article 6). 

 

Trading injunction proceedings have to be initiated by the prosecutor and can often 

be joined with the charges for the crime which motivates the trading injunction 

(Article 8). 

                                                           
88 There are also a few other ways a trading injunction can be imposed, but none of interest to the 
question of bribery offences. 
89 See for instance Svea Court of Appeal, judgment 2011-04-18 in case B 5329-10. 
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Another form of debarment is the exclusion from public procurement. There are 

two laws governing public procurement, the Public Procurement Act (Lag om 

offentlig upphandling 2007:1091, LOU) and the Act on Procurement within the 

Water, Energy, Transport and Postal Services Sectors (Lag om upphandling inom 

områdena vatten, energi, transporter och posttjänster 2007:1092, LUF). 

 

Chapter 10, Article 1 in both laws contain the conditions for debarment from public 

procurements. For bribes, they almost identically state that suppliers convicted of 

bribe-giving in legally binding judgments90 are debarred from participating in the 

procurement. The bribe-giving in this case shall be judged according to the 

definitions in various EU acts.91 The Swedish criminalisation of bribe-giving is wider 

than these definitions. For this reason, the crime has to be analysed from the 

standpoint of European Union Law before debarment.92 

 

Debarment can also occur for other crimes (or bribery crimes that do not fit the 

definition in Article 1) according to Chapter 10, Article 2, Paragraph 1(3).93 The same 

applies if the supplier is guilty of grave professional misconduct, if this can be shown 

by the procuring authority (Paragraph 1(4)). 

 

A public procurement authority does not have to investigate if a participating 

supplier has been convicted according to the above. Such an investigation only 

needs to take place when “motivated”.94 

 

                                                           
90 If the supplier is a legal person it should be debarred if a representative is convicted of bribe-
giving (Chapter 10, Article 1, Paragraph 2 LOU and LUF respectively). 
91 Bribe-giving according to the definition in article 3 of the EU Convention against Corruption 
involving officials (1997) and article 2.1 of the Council’s  joint action 98/742/JHA. 98/742/JHA has 
since been replaced by 2003/568/JHA. 
92 Lagen om offentlig upphandling – en kommentar. (1 July. 2013, Zeteo) the comment for Chapter 
10, Article 1. 
93 Article 2 is discretionary. 
94 Ibid. 
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The previous public procurement laws contained explicit provisions to exclude a 

supplier from a bidding process if it could be ascertained that bribe-giving had taken 

place during this process. Although the laws in the current form do not contain such 

explicit rules there is nothing in the travaux préparatoires that seem to indicate any 

changes of opinion from the legislator in this matter. Consequently, it must still be 

possible to exclude a supplier from the bidding process for the above reasons.95 

 

According to the WGB, debarment from public procurement is rarely applied in 

practice to legal persons.96 

 

2.7.4   Other criminal sanctions 

Suspended sentence 

A suspended or conditional sentence (villkorlig dom) in accordance with Chapter 27 

BrB can only be ordered by the court against natural persons. 

 

Conditional discharge 

This type of punishment is not provided for in the Swedish criminal justice system. 

 

Probation 

A probation (skyddstillsyn) in accordance with Chapter 28 BrB can only be ordered 

by the court against natural persons. 

 

Deferred sentence 

This type of punishment is not provided for in the Swedish criminal justice system. 

 

 

 

 

 

                                                           
95 Cars (2012), p. 158. 
96 OECD, Phase 3 report on Sweden, p. 22. 
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2.8 Status of a foreign anti-corruption judgment 

A foreign legally binding judgment can reach a status of legal effect in Sweden, by 

which the judgment has an effect of res judicata and the matter cannot be raised 

again because of this procedural hindrance. Which foreign judgments that are 

recognised as having legal effect and which that are not is dependent on the 

complicated rules in Chapter 2, Article 5a BrB. Simplified, foreign judgments for acts 

that have taken place in Sweden do not normally have legal effect in Sweden, while 

foreign judgments for acts that have taken place outside Sweden do normally have 

legal effect in Sweden.  

 

That the main rule for acts which have taken place in Sweden is that foreign 

judgments do not have legal effect is a consequence of the (above mentioned) 

principle of territoriality (Chapter 2, Article 1 BrB) and a reluctance to accept 

judgments made abroad on matters pertaining to Sweden directly.97 There are two 

exceptions to this. One is that legal proceedings have been initiated abroad by 

request of a Swedish authority (or that a person has been extradited from Sweden 

to initiate legal proceedings elsewhere). The other exception comes into play if a 

crime has been committed partly in Sweden and partly in another European Union 

and/or Schengen state where a judgment has been made […]. The specifics of this 

paragraph will not be covered. 

 

For acts that have taken place outside of Sweden the main rule is that foreign 

judgments do have legal effect. As the connection to Sweden is weaker, the 

willingness to accept a foreign judgment is increased.98 A judgment can come from 

a state where the act was perpetrated, or it can come from a state that has joined 

one of the treaties listed in Chapter 2, Article 5a, Paragraph 4 BrB.99 It is also 

                                                           
97 Asp (2011), p. 41. 
98 Ibid., p. 59. 
99 Among these are the aforementioned Convention on the protection of the EC financial interests 
and the EU convention against corruption involving officials. 
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required that no exceptions (listed in Chapter 2, Article 5a, Paragraph 2 BrB) to this 

rule are present.100 

 

Even if a foreign judgment does not have an effect of res judicata the crime may 

even so only be prosecuted in Sweden by mandate from the government or by 

someone authorised by the government (Chapter 2, Article 5a, Paragraph 3). 

Presently, the Prosecutor-General has this authorisation.101 And again, there is a 

general main rule that a crime committed abroad cannot be prosecuted without a 

prosecution mandate from the government (Chapter 2, Article 5).102 

 

So, what does this mean for foreign corruption convictions? If, for example, a 

representative of a Swedish corporation has been engaged in bribe-giving abroad 

and has been convicted abroad (in the same country), then that judgment means 

that the same matter cannot (with the aforementioned exceptions) be raised again 

in Sweden. But does the same hold true for foreign convictions against legal 

persons? Yes, according to the travaux préparatoires for the reformation of the 

corporate fine provisions103 such foreign convictions have res judicata effect and 

hinders the possibility to initiate corporate fine proceedings in Sweden. This is not 

entirely clear by reading the already difficult Chapter 2, Article 5a BrB, but the 

Government did not see it fit to change the article to make this clearer or make a 

new separate article addressing this question.104 

 

                                                           
100 There are exceptions for crimes against Swedish interests (Chapter 2, Article 3(4) BrB), universal 
crimes (Chapter 2, Article 3(6) BrB) and crimes with a minimum punishment of four years of prison 
or more (Chapter 2, Article 3(7) BrB). 
101 Brottsbalken – en kommentar. (1 July. 2013, Zeteo) the comment for Chapter 2, Article 5a. 
102 See 2.2. 
103 Prop. 2005/06:59, p. 55. 
104 Ibid., pp. 55. 
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3 Exercise of prosecutorial discretion 

 

3.1 Prosecutorial discretion 

3.1.1   Statutory provisions 

A foundation of the Swedish judicial system is the legality principle, to which the 

criminal procedure rules of mandatory and public prosecution are connected.105 

Even after the Council of Europe recommended106 its members to simplify their 

respective criminal justice systems by introducing and/or furthering the use of 

discretionary prosecution, Sweden resisted,107 at least for the most part. 

 

Public prosecution combined with mandatory prosecution does not however mean 

that the prosecutor will always prosecute. Below I will elaborate on this in the 

natural chronological order of a typical criminal case in Sweden. 

 

First, Chapter 20, Article 3 RB, which is the primary rule of public prosecution, also 

states that there can be exceptions to the rule. Some crimes are seen by the 

legislator as not needing public prosecution for the public interest. One of these 

exceptions are crimes which can only be prosecuted by the injured party 

(målsägandebrott). At the moment, only crimes of defamation and slander belong 

to this category and not without exceptions.108 More relevant to corruption are 

crimes which require what is known as a special prosecution examination (särskild 

åtalsprövning). There are several different variants of this (which can be combined), 

like crimes that need to be reported for prosecution by the injured party 

(angivelsebrott) and crimes which require that a prosecution is warranted in the 

public interest. 

 

                                                           
105 See Chapter 20, Article 6 and Article 3 RB for the main rules of mandatory and public 
prosecution, respectively. The legality principle obliges the prosecutor and/or the police to follow 
these rules. 
106 Council of Europe, Recommendation No R (87) 18. 
107 Prop. 1994/95:23, pp. 86. 
108 Fitger et al., Rättegångsbalken (1 nov. 2008, Zeteo) the comment for Chapter 20, Article 3. 
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These possible exceptions can be found by looking at the end of each chapter 

concerning crimes in BrB. By doing so, one will find that bribe-taking, bribe-giving, 

trading in influence and reckless financing of bribe-giving may be prosecuted only 

if warranted by the public interest (Chapter 10, Article 10 BrB). There are exceptions 

to this exception in Chapter 20, Article 5 BrB, which, in short, relates to offences 

committed by public officials, for which a presumption to prosecute exists. 

 

Second, when a crime is established (largely) to be prosecutable a preliminary 

investigation (which is also mandatory, as a consequence of mandatory 

prosecution) is initiated by the police according to the provisions in Chapter 23 RB. 

Article 4a in that chapter states that a preliminary investigation may be prematurely 

ended for two reasons. One of these reasons being the presumption that a decision 

to waive the prosecution (see the next paragraph) would be made by the 

prosecutor if the preliminary investigation would be completed. There is no reason 

to complete the preliminary investigation in such a case and so a decision of a 

preliminary investigation limitation (förundersökningsbegränsning) can be made. 

Such a decision does not have legal force.109 

 

Third and final, Chapter 20, Article 7 RB provides means for the prosecutor to waive 

the prosecution (åtalsunderlåtelse) when the crime can be assumed to result in a 

punishment of fine or a conditional sentence (if there are special reasons). It can 

also be used if the suspect has committed other crime(s) and the punishment for 

these crime(s) alone is considered being enough – so called competing crimes. This 

is clearly the most economical provision of them all. Lastly it can be used in some 

cases when psychiatric care etc. will be given. The provisions in the article rest on 

the presumption that the conditions of the case clearly point to the suspect being 

guilty of the crime. This form of waiver of prosecution should in fact normally be 

used only if the suspect has confessed to the crime.110 A waiver of prosecution has 

an effect comparable to a sentence as it is noted in the criminal records.111 A waiver 

                                                           
109 Ekelöf, Edelstam & Pauli (2011), p. 151. 
110 Fitger et al., Rättegångsbalken (1 nov. 2008, Zeteo) the comment for Chapter 20, Article 7. 
111 RåR 2008:2, p 41. 
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of prosecution does not however have a legal effect of res judicata as it is possible 

to withdraw it, though that requires special circumstances (Chapter 20, Article 7b, 

RB). 

 

From the perspective of corruption offences, a waiver of prosecution is not likely to 

be the first option for a prosecutor, but for cases where there are competing crimes 

it might be. Even then, the possibility of a confiscation (section 2.7.2) of significant 

value or of a later trading injunction (section 2.7.7) should hinder a waiver of 

prosecution.112 

 

Instead of going to court, the prosecutor can in some instances issue an order of 

summary punishment (with the same effect as a conviction). For more on this, see 

5.3.1. 

 

3.1.2   Guidelines 

As is clear from the above, the rules of mandatory and public prosecution have 

numerous exceptions which allow power of discretion to the prosecutor. To help 

the prosecutors in using this discretion the Swedish Prosecuting Authority issue 

guidelines decided by the Prosecutor-General (The Prosecutor-General’s 

guidelines, Riksåklagarens riktlinjer, RåR) aimed at guiding application of the law 

and contributing to the development legal usage.113 RåR 2008:2 is a guideline on 

preliminary investigation limitations and waivers of prosecution. The guideline also 

to some degree covers the rules on mandatory prosecution, public prosecution and 

the issue of when prosecution is warranted in the public interest. In the next 

section, I will examine, based on the statutory provisions and guidelines if there is 

a threshold for a decision to prosecute and what factors that can lead toward and 

against prosecution. 

 

 

                                                           
112 RåR 2008:2, p. 19 
113 The Swedish Prosecution Authority’s webpage, 
http://www.aklagare.se/Dokumentsamling/Riksaklagarens-riktlinjer-RaR/, 2014-04-01. 

http://www.aklagare.se/Dokumentsamling/Riksaklagarens-riktlinjer-RaR/
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3.2 Threshold for a decision to prosecute 

3.2.1   The prosecutorial decision 

As mentioned above, the Swedish prosecutor has to follow the legality principle 

under which Chapter 20, Article 6 RB states that prosecution is mandatory. Not 

following this rule can be punishable as a breach of duty (Chapter 20, Article 1 BrB). 

If the preliminary investigation is finished the prosecutor has to decide if to 

prosecute or not. Even though prosecution is mandatory it is only possible (and 

legal) to prosecute if there are what is known as sufficient causes (tillräckliga skäl) 

to do so (Chapter 23, Article 2 RB). This means that the prosecutor must assess if 

the committed act is a crime, both from an objective and a subjective standpoint.114 

The prosecutor must also value the strength of the evidence against the suspect. 

The evidence must be sufficiently strong and robust that the prosecutor can 

anticipate a conviction.115 The prosecutor must also in every case decide if there 

are any obligatory and/or relevant exceptions to mandatory and/or public 

prosecution.116 

 

3.2.2   Factors leaning toward prosecution 

The legal question if a committed act is a crime is often straightforward but can in 

some instances be a hard to answer. According to the above, the prosecutor must 

evaluate the criminality of an act, and cannot prosecute if the act is not deemed 

criminal. But if the prosecutor would have to be completely sure of the applicability 

of a particular criminal statute in a given “hard” case before deciding to prosecute 

there would never be any new criminal law precedents created. The inconvenience 

for the defendant to undergo criminal proceedings in such a case is an unfortunate 

necessity that is unavoidably tied to the system of precedents, according to 

Ekelöf.117 Consequently, a prosecution in an unclear case should only occur if there 

is need to establish precedent.118 

                                                           
114 For instance, the prosecutor must objectively consider if an act was carried out in self-defense. 
115 Fitger et al., Rättegångsbalken (1 nov. 2008, Zeteo) the comment for Chapter 20, Article 6. 
116 See 3.1.1. 
117 Ekelöf, Edelstam & Pauli (2011), p. 159. 
118 Ibid., pp. 159-160 
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Regarding the strength of the evidence, the prosecutor must prosecute the 

evidence is strong enough to anticipate a conviction and cannot prosecute when 

there is not probable cause (sannolika skäl).119 The difference between these two 

standards of proof to some extent give rise to a margin of error. However, it is 

regarded that probable cause is considerably lower than the standard of proof for 

conviction. 

 

3.2.3   Factors leaning against prosecution 

From the previous section it is clear that the factors leaning toward prosecution can 

be equally strong as the factors leaning against prosecution. The prosecutor must 

therefore at least be inside the margin of error if he or she is to prosecute. As the 

standard of proof must be higher than probable cause I will describe what is 

required for there to be probable cause in the next section. 

 

However, it can be said that the most important factor leaning against prosecution 

is if the prosecutor finds that any of the exceptions to prosecution are applicable. If 

the crime demands a special prosecution examination it should ideally be 

performed at the earliest stage possible, preferably before or during the 

preliminary investigation. Such an examination is, as mentioned above, required for 

a non-aggravated corruption crime in the private sector as a prosecution has to be 

warranted in the public interest. There are many different circumstances that may 

have significance when deciding if the public interest warrants a prosecution, e.g., 

the crime is not trivial, the suspect has committed similar crimes before, the stance 

of an injured party or for example a trade organisation argues for a prosecution.120 

According to Alf Johansson, prosecution is almost always warranted in the public 

interest for corruption crimes with international associations, as they most 

commonly have to do with large business affairs.121 

                                                           
119 If there is not probable cause the prosecutor might be guilty of unfounded prosecution 
(obefogat åtal) pursuant to Chapter 15, Article 5, Paragraph 3 BrB. 
120 Cars (2012), pp. 135. 
121 Interview with Alf Johansson (2014-04-04). 
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In many cases there are facts missing to be able to execute a special prosecution 

examination and a preliminary investigation is necessary to establish if, for 

example, a prosecution is warranted in the public interest. But the rules of special 

prosecution examinations exist as presumptions to not prosecute and should for 

that reason occur before deciding if a waiver of prosecution is possible.122 

 

As stated above, a waiver of prosecution normally requires that the suspect has 

confessed (and/or there other sufficient causes to prosecute). This means that the 

prerequisites for a waiver of prosecution are more or less the same as for a 

prosecution (i.e. sufficient causes).123  

 

 

3.3 Standard of proof required for prosecuting 

charges 

3.3.1   “Probable cause” 

Probable cause is the standard of proof required for a court decision of detention 

(häktning) according to the main rule found in Chapter 24, Article 1, RB. As a result, 

it is also the standard of proof for an arrest order (anhållande) by the prosecutor 

(Chapter 24, Article 6, RB) and an apprehension (gripande) by the police (Chapter 

24, Article 7, RB), which are both provisional to a decision of detention.124 Probable 

cause is also a limiting factor for a prosecutorial decision, as a decision to prosecute 

requires a standard of proof higher than probable cause. 

 

So, what is probable cause? The travaux préparatoires for RB do not say more on 

this than that the present circumstances must be such that, when reviewed 

objectively, seem to justify the suspicion.125 This means that the suspicion must be 

                                                           
122 Ekelöf, Edelstam & Pauli (2011), pp. 166-167. 
123 Fitger et al., Rättegångsbalken (1 nov. 2008, Zeteo) the comment for Chapter 20, Article 7. 
124 Ekelöf, Bylund & Edelstam (2006), pp. 68-69. 
125 Ibid., p. 55. 
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based on the present evidence, and not on subjective suppositions or guesses built 

on the previous acts of a person.126 A more definite rule on how to ascertain 

probable cause ought not to be possible to formulate.127 

 

Probable cause can therefore be reached in a myriad of different ways. For a 

murder it is pretty clear that there is probable cause if the suspect is found on the 

scene of the crime with knife in hand. It is usually not that easy for corruption 

offences. Thorsten Cars argues128 that the provisions for corruption offences are 

vaguer and less stringent than many other provisions. Corruption offences are also 

harder to prove, as they typically do not leave many traces. The evidence is more 

often than not circumstantial and in puzzle pieces. The piecing together of the 

puzzle requires a lot of the investigation and the prosecutor.  

 

Alf Johansson adds to this picture by pointing to the fact that a considerable amount 

of time has often passed before the discovery of a crime, which can have the effect 

that people either forget or die, that papers disappear or that prescription applies, 

to name a few complicating factors.129 Another time related issue is the time it takes 

for requests for mutual legal assistance (MLA) to be carried out. Some countries are 

very slow in providing MLA. That includes countries within the EU, says Johansson, 

who also argues that it is problematic that so called secret coercive measures 

(hemliga tvångsmedel) like secret telephone tapping cannot be used for corruption 

offences. 

 

Concerning the standard of proof for initiating special legal effects of crime 

proceedings it can be noted that the initiation of corporate fine proceedings is, as 

earlier mentioned, obligatory if the criteria for imposing corporate fines are 

satisfied.130 And again, when it comes to confiscation the prosecutor does not have 

                                                           
126 Ibid. 
127 Fitger et al., Rättegångsbalken (1 nov. 2008, Zeteo) the comment for Chapter 24, Article 1. 
128 The following sentences are based on Cars (2012) p. 133. 
129 Interview with Alf Johansson (2014-04-04). 
130 Brottsbalken – en kommentar. (1 July. 2013, Zeteo) the comment for Chapter 36, Article 7.  
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to initiate proceedings (even though it is desirable that he or she does when there 

are reasons for it131), as the court has to examine this question sua sponte. 

 

3.3.2   “Beyond reasonable doubt” 

Beyond reasonable doubt (ställt utom rimligt tvivel) is the standard of proof used 

since the Supreme Court decision NJA 1980 s.725 in the adjudication of “ordinary” 

criminal cases.132 The question of the defendant’s guilt (and also his or her criminal 

intent) has to be clear beyond reasonable doubt.133 As is the case for probable 

cause, a definite rule on what constitutes reasonable doubt is not wanted and 

probably not possible to create.134 Instead, possible unreasonable doubts vary from 

case to case.  

 

Also, the presumption of innocence135 means that the burden of proof lies with the 

prosecutor. He or she must therefore anticipate possible objections and consider 

alternative hypotheses.136 Failure to do so, may open the door for the defence 

and/or the court itself to have reasonable doubts. 

 

If the defendant has confessed to the crime, the confession is merely an evidentiary 

fact (Chapter 35, Article 3, Paragraph 2 RB), and cannot in and of itself, for serious 

crimes, be enough for a conviction.137 

 

For the abovementioned special legal effects of crime, confiscation and the 

corporate fine, the standard of proof is equal to that of normal criminal cases, i.e. 

beyond reasonable doubt.138 The exception to this is extended confiscation where 

                                                           
131 Ibid., the introduction to Chapter 36. 
132 Fitger et al., Rättegångsbalken (1 nov. 2008, Zeteo) the comment for Chapter 35, Article 1. 
133 Ibid. 
134 Ibid. 
135 This is a general legal principle, even though it is not explicitly expressed in Swedish law. It also 
follows from the European Convention on Human Rights, article 6.2. See Fitger et al., 
Rättegångsbalken (1 nov. 2008, Zeteo) the comment for Chapter 35, Article 1. See also Ekelöf, 
Edelstam & Heuman (2009), p. 150.  
136 Ekelöf, Edelstam & Heuman (2009), p. 152. 
137 Fitger et al., Rättegångsbalken (1 nov. 2008, Zeteo) the comment for Chapter 35, Article 3. 
138 Brottsbalken – en kommentar. (1 July. 2013, Zeteo) the comments for Chapter 36. 
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the required standard of proof, expressed in the provision itself (chapter 36, Article 

1b), is clearly more probable (klart mera sannolikt). This standard is lower than 

beyond reasonable doubt.139 

 

 

  

                                                           
139 Ibid., the comment for Chapter 36, Article 1b. 
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4 Collaboration between the 

prosecuting authority and alleged 

wrongdoer 

 

4.1 Negotiations between the prosecuting authority 

and an alleged wrongdoer 

As the Swedish criminal procedure exhibits aspects of both the adversarial and the 

inquisitorial systems (see 2.1), it would be reasonable to think that it allows for 

negotiations between the prosecutor and the suspect. However, as can be 

witnessed from the above, the prosecutor is in many cases bound by mandatory 

prosecution, the rules on special prosecution examination, and the different types 

of waiver of prosecution or the specific requirements for the issuing of an order of 

summary punishment. Strict negotiations are because of this not possible and in 

conflict with the aforementioned legality principle. They are also not in accordance 

with the objectivity principle140 or the inquisitorial role of the prosecutor before 

trial proceedings. If some type of negotiations exist in spite of this and/or if they 

should be possible will be discussed in 4.3 while chapter 5 will cover if and when 

measures and proposals from the prosecutor can be compared to plea 

agreements/negotiated settlements.  

 

 

4.2 Status of a foreign anti-corruption settlement 

not to prosecute 

Can a foreign settlement with a prosecuting authority not to prosecute reach a 

status of legal effect in a similar manner to that of a legally binding judgment 

discussed in section 2.8? It is clear that the requirements and the possible 

                                                           
140 See Chapter 23, Article 4, RB. During the preliminary investigation, both circumstances and 
evidence pointing against as away from the suspect shall be gathered. 
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hindrances to such an effect are the same as those examined in that section and 

they are defined by Chapter 2, Article 5a, Paragraph 1 BrB. This paragraph mentions 

a “legally binding judgment” and nothing else. The question if a foreign judgment 

has a legally binding effect shall be judged according to the rules of the country 

where the judgment was made.141 What, then, is meant by “judgment”? The usual 

meaning ought to be the verdict of a court, but the joined cases C-187/01 and C-

385/01 Gözütok & Brügge from the Court of Justice of the European Communities 

stated that the meaning of “legally binding judgment” in Article 5a, Paragraph 1 

shall be interpreted differently, at least when pertaining to the Convention 

implementing the Schengen Agreement. These cases, independent of each other, 

both related to respective deals made with prosecutors resulting in discontinuation 

of the prosecution. The court argued that the cases were “finally disposed of” when 

the defendants had accepted their respective deals from the prosecutors.  

 

Petter Asp, Professor of Criminal Law, comments on the significance these cases 

may have on the implementation of Article 5a, Paragraph 1 in an issue of the 

Swedish Journal on European law.142 He finds that there might be grounds to 

interpret Article 5a, Paragraph 1 differently depending on the factors motivating its 

use. The presumption however ought to be that rules are to be applied coherently. 

It can therefore be argued that the rule should not be applied differently if there 

are not special reasons to do so. In conclusion, there are arguments to apply the 

already complicated Article 5a, Paragraph 1 in conformity with EU law across the 

line (and thus, not only for cases directly related to the Convention implementing 

the Schengen Agreement). This would mean that, for instance, a foreign non 

prosecution settlement with a prosecution authority could have res judicata effect 

in Sweden. The other requirements of Article 5a are of course still relevant and I 

refer to section 2.8 for a breakdown of these. 

 

 

                                                           
141 Brottsbalken – en kommentar. (1 July. 2013, Zeteo) the comment for Chapter 2, Article 5a. 
142 Asp (2003), p. 561. 
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4.3 Should negotiations be possible in Swedish law?  

As negotiations are not allowed, at least in a strict sense, one might wonder if this 

also means that no negotiations in fact take place. To answer this, and also to 

answer if negotiations should be possible I interviewed two practitioners, namely 

chief public prosecutor Alf Johansson143 and lawyer Hans Strandberg144. I will also 

add my opinion following theirs. 

 

Are negotiations encouraged by the existing framework of rules, and if not, do they 

exist anyway? 

Johansson states that even though negotiations are not allowed, they do exist, 

albeit intuitively. What he means by this is that, for example, an experienced lawyer 

knows that, for multiple crimes, the prosecutor will settle for ¾ of those crimes, if 

they are confessed, and drop prosecution for the other crimes. In other words, a 

lawyer in such a case would suggest that his client confesses, as he knows that the 

prosecutor will reward such a confession in some way (how such a confession can 

be rewarded will be covered in chapter 5).  

 

Strandberg shares the view that negotiations do in fact occur. Not only intuitively, 

but also in informal discussions with the prosecutor. An example of this can be to 

drop a charge from a crime of intent (dolus) to a crime of negligence (culpa) if a 

suspect confesses. Strandberg also brings up the example that a prosecutor will, for 

multiple crimes, settle for a confession for a smaller number of those crimes. 

Strandberg discloses that he has negotiated even during the prosecution stage and 

received promises that the prosecutor will recommend a certain sentence (a form 

of sentence bargaining, see 5.1). There is, however, no guarantee that the 

prosecutor will keep his word or that the court will follow the prosecutor’s 

recommendation. 

 

                                                           
143 Interview (2014-04-04). 
144 Interview (2014-04-10). 
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From the practitioners’ perspectives it seems that negotiations do in one form or 

another exist, even though they are not formally possible. They seem to be used as 

ways to get around a perhaps too rigid system. The predictability of the outcome 

of such negotiations must nevertheless be considered to be low, as promises are 

not binding (non-contractually speaking) and some prosecutors are open to 

negotiations while others are not. 

 

Should negotiations be made possible and if so, what steps should be taken by the 

authorities to make this possible? 

Johansson is in favour of making at least some types of negotiations (and the 

settlements following them) possible, but this has to be done carefully. He thinks it 

would be a good way to save the taxpayers’ money and to reduce the burden on 

the criminal justice system. Johansson envisions negotiated solutions first and 

foremost as a way to limit the scope of some investigations. In contrast, Johansson 

is very negative to a system of so called crown witnesses (kronvittnen), by which a 

person guilty of committing a crime is rewarded a reduction or removal of sentence 

if he or she testifies against his or her accomplices. 

 

Strandberg shares this sentiment and believes that the confession of one person 

should not be rewarded if someone else is adversely affected by it, as can be the 

result in cases with multiple accused. Negotiations/plea bargains should not be 

used in such circumstances. Nevertheless, as a whole, and with strong scepticism 

to a crown witness system, Strandberg is very positive to negotiations as a way to 

save time and money, especially in todays globalised international business 

environment. It would also in many cases be preferable to the suspect. Strandberg 

would, for example, like to see the legislator make it possible to reward confessions 

by employees or agents that de facto have committed corruption offences but do 

not themselves directly profit by their crimes. Sanctioning the corporation should 

be the principal aim in such cases, which again brings to attention the low maximum 

corporate fine, Strandberg reasons. 
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I myself believe that some good can certainly come out of modifying the perhaps 

too rigid system of today. This would probably require some rethinking of the 

Swedish Code of Judicial Procedure (RB), especially when it comes to mandatory 

prosecution. Some changes could probably be made more easily, like for example 

making it possible to offer waivers of prosecution directly to the suspect if he or she 

confesses (see 5.2). I feel it is important to keep the fundamentals of the system 

intact, like the legality principle and mandatory prosecution. This does not mean 

that I believe they cannot be reworked in some way to make the system more time 

and cost efficient and also better for suspects. This is obviously preferable, but it 

cannot come at the expense of treating people the same. 
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5 Sentencing 

 

5.1 Plea bargains and settlements 

As stated in the previous chapter, strict negotiations between the prosecutor and 

the suspect are not possible. At the same time, the prosecutor has to decide for 

him- or herself between prosecuting, waiving the prosecution or issuing an order 

of summary punishment. This decision is discretionary while also bound by the 

legality principle. For instance, a waiver of prosecution cannot be decided if a crime 

does not fit one of cases of waivers of prosecution (see 3.1.1.). The purpose of the 

exceptions from mandatory prosecution (and preliminary investigations) is to 

ensure that the resources of the judicial system are not used unnecessarily.145 It is 

not legally possible to use the exceptions in other ways, like for example in the form 

of a plea bargain, as this may normally be understood (i.e. a “bargain”). 

 

There are however different ways to define plea bargains and settlements. The 

World Bank uses the broad definition settlements in its study Left out of the Bargain 

which includes both negotiated processes in common law countries (plea bargains) 

as well as the “proposals” made by prosecutors in civil law countries which often 

result in summary punishment orders.146 The study recognises that it is unlikely that 

civil law practitioners would describe their procedures as settlements, but finds 

that it is practical from a comparison standpoint to do so. I will for the same reason 

also use this term in this wide sense henceforth. 

 

The questionnaire asks if guilty plea agreements with the prosecutor can result in 

reduced sentences or reduced (lesser) charges. In common law this is often referred 

to as sentence bargaining and charge bargaining.147 They rely among other things 

on a wide discretion for the prosecutor (not generally available for a Swedish 

                                                           
145 Ekelöf, Edelstam & Pauli (2011), p. 158. See also SOU 2005:117, pp. 61. 
146 The World Bank, Left out of the Bargain - Settlements in Foreign Bribery Cases and 
Implications for Asset Recovery, 2014, p. 17. 
147 SOU 2005:117, p. 53 and http://en.wikipedia.org/wiki/Plea_bargain (2014-03-17) 

http://en.wikipedia.org/wiki/Plea_bargain
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prosecutor) and presupposes that sentence recommendations from the prosecutor 

are binding or otherwise followed by the courts. However, none of these bargains 

can be made in the Swedish system (at least not formally, but see 4.3). Nevertheless 

it can be argued that waivers of prosecution and orders of summary punishments 

are types of settlements and similar to these types of plea bargains. This will be 

explored in some of the following sections. 

 

 

5.2 Can a waiver of prosecution be considered a 

settlement? 148 

The standard of proof required for a waiver of a prosecution is the same as required 

for a prosecution. Put differently, there has to be sufficient causes (see 3.2.1). For 

a waiver of prosecution, this generally necessitates a confession.149 In other words, 

without a confession a waiver of prosecution cannot be decided and with a 

confession a waiver of prosecution can be decided. Does this not mean that the 

suspect’s confession can be rewarded? This might seem to be the case. Yet, a 

confession is not allowed to be rewarded (at least not at this stage, but see 5.4) 

according to Chapter 23, Article 12 RB. This article, which deals with conditions 

during interrogations, states among other things that a promise of a benefit for a 

confession is not allowed. From the perspective of the legislator it is clear that the 

waiving of prosecution is not meant to be seen as a reward and was not created for 

this purpose. However, from the perspective of the suspect it is a reward and 

according to some definitions, a form of plea bargain150. The fact that a waiver of 

prosecution can only be used in certain circumstances does not negate this reality. 

So, is it a settlement? Yes, in the sense that it is an abbreviated procedure that 

keeps the case out of court and rewards the suspect. No, in the sense that there is 

no real “proposal” from the prosecutor and no real two-way communication. A 

                                                           
148 For a description of waiver of prosecution, see 3.1.1. 
149 RåR 2008:2, p. 37. 
150 See for instance Lippke, Richard, The Ethics of Plea Bargaining, Oxford: Oxford University Press, 
2011. 



 

45 
 

waiver of prosecution will take place if the prosecutor finds it legally possible and, 

with some discretion, suitable (but see 4.3). The suspect does not formally have 

anything to do with the decision (though an opposition to a decision to waiver the 

prosecution can be a reason not to waiver the prosecution151). 

 

 

5.3 Can an order of summary punishment be 

considered a settlement? 

5.3.1    What is an order of summary punishment? 

An order of summary punishment (strafföreläggande) is an order (imposition) of 

the prosecutor to a suspect requesting him or her to immediately or within a certain 

time confess to the crime and accept the ordered punishment (Chapter 48, Article 

2, RB). The punishment can be a fine and/or a suspended sentence (under certain 

circumstances). It can also comprise special legal effects of crime, like corporate 

fines and confiscations. An order of summary punishment against someone else 

than an accused for a crime (like a corporation) and comprising only a corporate 

fine can also be imposed. The rules of the Procedure Law on Some Cases of 

Confiscation etc. (Lag om förfarandet i vissa fall vid förverkande m.m., 1986:1009) 

then apply. As mentioned in section 2.7.1, a corporate fine imposed through an 

order of summary punishment cannot exceed 500 000 SEK.152  

 

If the suspect agrees to the order of summary punishment there will be no trial. As 

for a prosecution and likewise a waiver of prosecution, the standard of proof for an 

order of summary punishment is that there are sufficient causes (see 3.2.1). An 

order of summary punishment has the same effect as a legally binding sentence 

(Chapter 48, Article 3, Paragraph 2 RB), it is noted in the criminal records, has legal 

force (res judicata) and is enforceable.153 

                                                           
151 Fitger et al., Rättegångsbalken (1 nov. 2008, Zeteo) the comment for Chapter 20, Article 7. 
152 When the prospect of corporate fines through orders of summary punishment was introduced, 
the Prosecutor-General believed that an amount of 500 000 SEK was far too low, limiting its use 
against larger corporations. This view was not shared by other consulting parties or the 
Government. See Prop. 2005/06:59, pp. 53. 
153 Compare this to a waiver of prosecution, which does not have legal force. See 3.1.1. 
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The issuing of an order of summary punishment is discretionary, but should 

according to Article 1 of the Orders of Summary Punishment Decree 

(Strafföreläggandekungörelsen 1970:60) be used if the conditions for it are met. 

This is because it is meant to be used when it can be used, as it is easy, quick and 

cost effective.154 Its use is probable for non-aggravated types of corruption 

offences, and can as just mentioned be used against corporations. 

 

5.3.2.   Can it be considered a settlement? 

Similar to a waiver of prosecution, an order of summary punishment requires a 

confession. In fact, a confession can be said to be inherent in the decision to accept 

the order. It is undisputable to say that without a confession and an acceptance of 

the order of summary punishment there can be no order of summary punishment. 

Even so, in contrast to a waiver of prosecution, a confession and acceptance of an 

order of summary punishment is not rewarded. The sentence is not reduced by the 

confession; the prosecutor is constrained by the penal value of the committed act. 

Of course, it is possible that the predictability of the punishment and not having to 

go to court can be seen as rewards for accepting an order of summary punishment. 

Thus, even though the suspect cannot influence the sentence itself, he or she 

directly decides that the case shall not be tried in court.155 An order of summary 

punishment is an abbreviated process and, as such, a way to avoid a long drawn-

out procedure for the suspect and a way to save money for the government. It can 

therefore be said to be a kind of settlement. However, contrary to a waiver of 

prosecution the rewards (if any) are not as apparent and the “proposal” from the 

prosecutor cannot be influenced. 

 

 

 

 

                                                           
154 Fitger et al., Rättegångsbalken (1 nov. 2008, Zeteo) the introduction to Chapter 48. 
155 Ekelöf, Edelstam & Pauli (2011), p. 286. 
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5.4 Grounds for a reduction of sentence 

The severity of a sentence may be reduced from what it normally would have been 

when the court during adjudication considers mitigating circumstances. Chapter 29, 

Article 5, Paragraph 1 BrB lists a number of mitigating circumstances (billighetsskäl) 

relating to the suspect’s personal situation and his or her actions after the crime 

was committed.  

 

Two of these (eight) reasons are of interest to the discussion on plea bargains and 

settlements. The first one is found in Paragraph 1(3) and concerns informing the 

authorities about crimes they have committed. It has to be their own crimes and it 

is the informing that is important. Helping the police after the crime has been 

discovered, confessing to the crime after becoming a suspect or revealing 

information of significance to the investigation of the crime does not fall under this 

provision.156 

 

The second applicable reason is Paragraph 1(8), which states that there can be 

other circumstances, not found in the other reasons, which motivate reducing a 

sentence. These circumstances are not fixed and can as a result be of a variable 

nature, but they still have to be related to the personal situation of the suspect or 

his or her actions after the crime was committed. There have been discussions in 

travaux préparatoires,157 doctrine and in judgments158 about the possibility to 

include informing and/or helping the authorities on crimes of others as a mitigating 

circumstance. The conclusion so far is that mitigating circumstances of this kind are, 

as the Supreme Court put it159, “foreign to the Swedish judicial system” and that 

they would open the door to plea bargains (see also 4.3 on crown witnesses). 

                                                           
156 Brottsbalken – en kommentar. (1 July. 2013, Zeteo) the comment for Chapter 29, Article 5, 
Paragraph 1(3). Revealing significant information was suggested by the report SOU 2005:117 as an 
addition. As of yet, it has not been added. 
157 Prop. 1987/88:120 and the report SOU 1986:14, pp 452. preceding it. See also Chapter 3 of SOU 
2005:117. 
158 See the Supreme Court of Sweden ruling NJA 2009 s. 599. 
159 Ibid. 
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However, the travaux préparatoires express that Paragraph 1(8) can be used in such 

a situation, but that this must be an exception.160 

 

It might be worth noting that Chapter 36, Article 10, Paragraph 1(3) makes it 

possible to set the level of a corporate fine lower than would otherwise have been 

the case, if the entrepreneur has informed the authorities about a committed crime 

(it is patterned after Chapter 29, Article 5, Paragraph 1(3)). 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  

                                                           
160 Prop. 1987/88:120, p. 92. 
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6 Other non-conviction mechanisms 

for sanctioning corruption 

 

The consequence of an international business corruption offence (e.g. bribe-giving) 

can be a number of criminal sanctions, special legal effects of crime and different 

types of debarment. These have been covered above. There are a few additional 

possible consequences, which I will cover in this section. 

 

Annulment of contract 

A contract entered under the influence of a bribe can in some cases be invalid, e.g. 

by Article 33 of the Swedish Contract Act (Avtalslag, 1915:218).161 In a legal case by 

the bribe-giver against the bribe-taker, the bribe-taker in an objection has to 

explicitly refer to the fact that the bribe makes the contract invalid.162 In a legal case 

by the bribe-taker against the bribe-giver to be handed the bribe (or what remains 

of it) that was promised, the court can, if an objection is made by the bribe-giver, 

declare the contract automatically invalid.163 A public procurement contract can 

also be decided to be invalid, if it has been signed in violation of the laws on public 

procurement (LOU and LUF, see 2.7.7). A corruption offence can be such a 

violation.164 

 

Damages 

Parties that have suffered damage as a result of corruption offences can receive 

compensation, as prescribed by the Tort Liability Act (Skadeståndslagen 

1972:207).165 This might for example also be the case for competitors that have 

“lost a deal” because of corruption.166 

                                                           
161 Cars (2012) p. 159. 
162 Ibid. 
163 Ibid. 
164 Ibid. 
165 Cf. Civil Law Convention on Corruption (ETS 174), article 3. 
166 Cars (2012) pp. 160-161. 
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Taxation effects 

If a bribe has been confiscated by the state the bribe-taker should not normally also 

be taxed for it, as that would be a double sanction.167 Conversely, a bribe-giver’s 

bribe is not tax-deductible. Anything else would be in opposition to the purpose of 

criminalising bribe-giving.168 

 

Labour law 

Lastly, an employee that has been found guilty of a corruption offence risks a 

dismissal or an immediate dismissal (if it is an aggravated crime) in line with the 

provisions of the Security of Employment Act (Lagen om anställningskydd, 

1982:80). 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
167 Ibid., p. 180. See the same page for when there can be exceptions to this. 
168 Ibid. 
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7   Conclusions 

 

It seems as if the changes and additions to the laws on bribery, such as the new 

provision on reckless financing of bribe-giving, have had an effect on corporations. 

While the WGB has had concerns that the additions can easily be circumvented, 

this view does not seem to be shared by practitioners (see 2.2.1) who think that 

compliance efforts have greatly increased. Still, it remains to be seen when the first 

prosecution for reckless financing of bribe-giving will be made and if problems of 

jurisdiction will have been an issue during the investigation. The requirement of 

dual criminality and a perceived tendency not to seek territoriality jurisdiction are 

as mentioned also a concern of the WGB. The prosecutor Alf Johansson does not 

agree with this and thinks that the WGB has misunderstood some details of the 

Swedish criminal procedure (see 2.2.2).169 It will be interesting to see if this will 

affect the next country report from the WGB. 

 

When it comes to corporate criminal liability it is hard to understand the reasons 

for separating the corporate fine from a punishment by calling it a special legal 

effect of crime. The problems of making corporations liable might, however, not lie 

in this aspect, but rather in the focus of finding one individual with guilt and a low 

maximum corporate fine.  

 

It is my opinion that it is a possible flaw in the system that corporations cannot be 

found guilty in and of themselves. Simply trying to find fault in individuals can be 

both hard to prove and ineffective, when it is clear that a corporate culture has 

allowed for a bribery, and that this culture will not change despite the conviction of 

an individual. Even though the corporate fine does provide for corporate liability if 

a corporation has not designed suitable supervision and control measures and the 

imposing of a fine does not explicitly require that the individual who has committed 

the crime has to be found (see 2.4), it is clear that this is a case that resembles more 

                                                           
169 Interview with Alf Johansson (2014-04-04). 
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of an afterthought, than a viable approach. Finding a natural person guilty is still at 

the forefront of a Swedish criminal investigation, and that probably will not change 

unless changes are made to the fundamentals of Swedish criminal law, allowing for 

corporate mens rea. How drastic such changes would need to be would be an 

interesting topic for further study.  

 

A related possible flaw is not being able to use aggregation guilt. Sometimes it is 

not possible, or even desirable, to hold an individual liable to guilt/fault that does 

not amount to criminal guilt, but together with the guilt of multiple others, does 

objectively result in a criminal act. In such cases the aggregated guilt should in some 

instances make a corporation liable.  

 

An even greater flaw is probably the maximum level of the corporate fine. Both the 

WGB, the interviewed practitioners and I share the view that 10 million SEK is much 

too low to be effective as a deterrent. Large corporations might just see it as a 

reasonable cost of doing business. 

 

The prosecutor must follow the legality principle, and is thereby obligated by the 

rules on mandatory and public prosecution. Even so, chapter 3 has made it clear 

that there are many exceptions to these rules. So many that one might say that the 

prosecutor does in fact have discretion in his or her decisions, though the discretion 

is always limited, follows rules and is sometimes somewhat mandatory (see 3.1.1). 

At the same time, an unfounded prosecution is not allowed. This means that there 

are thresholds to be met by the prosecutor, like “sufficient cause” to be able to 

prosecute. Corruption crimes seem to be harder to prove, as they do not leave 

many traces, often require MLA which is not provided quickly and sometimes the 

investigation requires secret coercive measures (see 3.3.1) that are not available. 

 

Interestingly enough, Thorsten Cars argues in a recent article170 that changing the 

laws on corruption or increasing the maximum level of corporate fines should be 

                                                           
170 Cars (2014). 
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subordinate to increasing resources and manpower to the Police and the 

Prosecuting Authority, as corporations are not afraid to bribe because of the low 

risk of detection. He bases this assessment on the fact that there have been no 

prosecutions, much less convictions, against representatives of Swedish companies 

for corruption offences abroad. His conclusion does not necessarily follow from this 

fact, but he could be right. 

 

If nothing else, the complexity of the investigations begs the question if it might be 

worth considering making negotiations possible. Negotiations between the 

prosecutor and the suspect can be a way to reduce the burden on the criminal 

justice system and can be positive for the suspect. As said in section 4.3 I am inclined 

to agree with the practitioners in that negotiations can play a larger role than today 

without sacrificing the Swedish rules that are important to equality before the law.  

 

Apparently it is a fact that implicit or explicit negotiations do already occur (see 4.3). 

It therefore seems to me that the legislator should look at regulating this seemingly 

practical method of getting around some perhaps unnecessary constraints. 

Codification could make it clear when negotiations are allowed and when they are 

not. The formal offering of waivers of prosecution or orders of summary 

punishment during such negotiations could be a first step, as they already require 

confessions. At the same time, there are inherent dangers to negotiated 

settlements/plea bargains, and I for one would not like to see an unmitigated 

system of plea bargains, like in some common law systems. Possible legislation in 

this area must be enacted carefully with respect to the existing Swedish criminal 

justice system. 
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Appendix 1 – The questionnaire 
 

 
 
 
Seminar on Negotiated Settlements for Corruption Offences: A European 
Perspective. The Hague University of Applied Sciences, 22 – 23 May 2014 

 
QUESTIONNAIRE 

 
Country Researchers are kindly invited to answer, as far as possible, the questions 
set out below. These questions are of a general nature. The particular 
circumstances of your legal system may require that additional issues should be 
addressed or information be provided.  The focus of the seminar is corruption in 
international business transactions. As such any references to anti-corruption rules 
should be understood as referring to the rules governing corruption in international 
business transactions.  
 
1. Legal prohibition of corruption in international business  

1.1. Is corruption in international business a criminal offence in your country 
and how is it defined?  

1.2. What regional / intergovernmental / international laws criminalizing 
corruption in international business are in effect in your country? 

1.3. Does your country provide for corporate criminal liability? 
1.4. Can a corporation have criminal intent for bribery committed by an agent? 
1.5. What government authority is charged with the investigation and 

prosecution of corruption in international business transactions? 
1.6. What type(s) of punishment is available for corporations that are guilty of 

corruption offences? Please discuss under the following headings. If not 
applicable please indicate:   
1.6.1. Fines 
1.6.2. Confiscation 
1.6.3. Suspended sentence 
1.6.4. Conditional discharge 
1.6.5. Probation 
1.6.6. Deferred Sentences 
1.6.7. Debarment 



 

61 
 

1.7. If a corporation has been engaged in a transaction that allegedly violates 

your domestic anti-corruption rules, what status does a foreign conviction 

with respect to the same transaction have within your country’s legal 

system?   

 
2. Exercise of Prosecutorial Discretion 

2.1. What are the rules governing the exercise of prosecutorial discretion in 
your country?  Please discuss under the following headings: 

2.1.1. Statutory provisions 
2.1.2. Guidelines  

2.2. Is there a threshold that determines when a prosecutor should make a 
decision to prosecute? Please discuss under the following headings: 

2.2.1. Factors leaning towards prosecution 
2.2.2. Factors leaning against prosecution 

2.3. What standard of proof is required before a decision to charge a 
corporation is made? Please discuss under the following headings: 

2.3.1. ‘Probable cause’ 
2.3.2. ‘Beyond all reasonable doubt’ 

 
3. Collaboration between the Prosecuting Authority and Alleged Wrongdoer 

3.1. Is a negotiation leading to an agreement between the prosecuting 

authority and an alleged wrongdoer regarding the prosecutor’s decision 

on whether, or, when to proceed with prosecution possible? 

3.1.1. If so, what form can such an agreement take? 

3.1.2. Is such an agreement filed in court?  

3.2. Are there any rules that provide guidance with respect to the outcome of 
such negotiations? Please discuss under the following headings 

3.2.1. Statutory provisions 
3.2.2. Guidelines  
3.2.3. Past cases 

3.3. What public policy, if any, underlines the provision for such collaboration? 

3.4. Do the courts have any role in in such negotiated agreements?  

3.5. If a corporation has engaged in a transaction that allegedly violates your 

domestic anti-corruption rules, what status does a foreign settlement not 

to prosecute or to defer prosecution with regards the same transaction 

have within your country’s legal system?   

The following questions call for your opinion. 

3.6. If negotiations between alleged wrongdoers and prosecuting 
authorities regarding the decision whether or not to prosecute are 
possible, is there, in your opinion, predictability regarding the outcome 
of such negotiations? Please discuss under one of the following 
headings. (a) No predictability; (b)  Reasonable predictability ; (c)  High 
predictability 
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3.7. In your opinion, is such collaboration between the prosecuting 
authority and alleged wrongdoers encouraged or discouraged by the 
existing framework of rules in your country? Please motivate your 
answer. 

3.8. In your opinion, should such collaboration between the authorities and 
alleged wrongdoers be encouraged or discouraged? Please motivate 
your answer. 

3.9. If, in your opinion, such collaboration should be encouraged what steps 
should be taken by your country authorities to encourage such 
collaboration. 

3.10. If, in your opinion, such collaboration should be discouraged, what 
steps should be taken by your country authorities to discourage such 
collaboration. 

 
4. Sentencing 

4.1. Is it possible for an alleged wrongdoer to agree to a plea of guilty with the 
prosecutor in order to receive a reduced sentence for a corruption offence?  

4.2. Is it possible for a prosecuting authority to allow an alleged wrongdoer to 
agree to a lesser charge for a corruption offence? 

4.3. At what stage of the prosecution of a case can such a plea bargain be 
entered into i.e. can a plea agreement be entered into prior to a party being 
formally charged with an offence or can it only be brought after a party is 
formally charged with an offence? 

4.4. What is the legal framework regarding such plea bargain agreements. 
Please discuss under 

4.4.1. Statutory provisions 
4.4.2. Guidelines  

4.5. Do the courts have any role in in plea agreements?  
4.6. What public policy, if any underlines the provision for such plea bargain 

agreements? 
 

5. Cases and Settlements 
5.1. Are there any court decisions/settlement agreements rendered in your 

country dealing with negotiated settlement / plea bargains regarding 
violations of the anti-bribery laws. If so, please provide an overview of 
them. 

 
6. Other non-conviction mechanisms for sanctioning  corruption 

6.1. Are there any other non-conviction mechanisms for sanctioning corruption 
offences used by the government authorities charged with investigating 
and prosecution corruption offences in your country that are not 
mentioned in  any of your answers above? If so, please elaborate. 
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Appendix 2 – Translation of 

questionnaire questions to thesis 

sections 

 
 

Questionnaire 
Question(Q) 1 

Q 1.1 

Q 1.2 

Q 1.3 

Q 1.4 

Q 1.5 

Q 1.6 

Q 1.6.1 

Q 1.6.2 

Q 1.6.3 

Q 1.6.4 

Q 1.6.5 

Q 1.6.6 

Q 1.6.7 

Q 1.7 

 

Q 2 

Q 2.1 

Q 2.1.1 

Q 2.1.2 

Q 2.2 

Q 2.2.1 

Q 2.2.2 

Q 2.3 

Q 2.3.1 

Q 2.3.2 

 

Q 3 

Q 3.1 

Q 3.1.1 

Q 3.1.2 

Q 3.2 

Thesis 
Section(C) 2 

C 2.2 

C 2.3 

C 2.4 

C 2.5 

C 2.6 

C 2.7 

C 2.7.1 

C 2.7.2 

C 2.7.4 

C 2.7.4 

C 2.7.4 

C 2.7.4 

C 2.7.3 

C 2.8 

 

C 3 

C 3.1 

C 3.1.1 

C 3.1.2 

C 3.2 

C 3.2.2 

C 3.2.3 

C 3.3 

C 3.3.1 

C 3.3.2 

 

C 4 

C 4.1 

C 4.1 

C 4.1 

C 4.1 

 

Questionnaire 
Q 3.2.1 

Q 3.2.2 

Q 3.2.3 

Q 3.3 

Q 3.4 

Q 3.5 

Q 3.6 

Q 3.7 

Q 3.8 

Q 3.9 

Q 3.10 

 

Q 4 

Q 4.1 

Q 4.2 

Q 4.3 

Q 4.4 

Q 4.4.1 

Q 4.4.2 

Q 4.5 

Q 4.6 

 

Q 5 

Q 5.1 

 

Q 6 

Q 6.1 

Thesis 
C 4.1 

C 4.1 

C 4.1 

C 4.1 

C 4.1 

C 4.2 

C 4.3 

C 4.3 

C 4.3 

C 4.3 

C 4.3 

 

C 5 

C 5.1 - 5.4 

C 5.1 - 5.4 

C 5.1 - 5.4 

C 5.1 - 5.4 

C 5.1 - 5.4 

C 5.1 - 5.4 

C 5.1 - 5.4 

C 5.1 - 5.4 

 

No cases 

exist 

 

C 7 

C 7 


