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1. Purpose 

I set out to write this in the start of 2014 just having come home from South Africa 

where I first developed an interest in human rights. After much thought and 

consideration I decided that I wanted to delve deeper into some of the more 

questionable rights belonging to the second generation of human rights. Eventually 

I settled for the right to work and its status as an actual and theoretical human 

right. I intend to study the International Covenant on Economic, Social and 

Cultural Rights and the Inter-American and European regional systems for the 

protection of human rights and more specifically the right to work. The right to 

work means that everyone has the right to the free choice and acceptance of 

employment, to just and favourable conditions of work and protection from 

unemployment, to this the freedom of association and collective bargaining is 

often added. The right to work and it's extensions fall under the so called umbrella 

of second generation human rights, namely economic, social and cultural rights 

and the purpose behind the study is to find out if the economic rights and more 

specifically the right to work therein get the same treatment as the other economic, 

social and cultural rights as well as the rights within the sister convention (The 

International Convention on Civil and Political Rights).  

I will focus on the sixth, seventh and eight article of the Covenant, namely the 

right to work and their validity and efficiency within the European and Inter-

American systems of Human Rights as well. I find that this needs to be studied as 

it is no secret that the right to work suffers many limitations in terms of 

enforcement, protection and validity. My question is why? Is the division into 

three generations of Human Rights to blame for this? The bottom line of my thesis 

is this: can the right to work within the ICESCR and the European and Inter-

American systems really be referred to as a Human Right?  

1.2 Thesis Question 

Do the provisions that deal with the Right to Work within the ICESCR, the Inter-

American and the European Regional System for Human Rights, posses both 

theoretic and actual status a human right? 



5 
 

1.3 Method and material 

Firstly I will look at the provisions within the sixth, seventh and eight article of the 

ICESCR and try to get a deeper understanding of what these rights actually mean. 

Then I will look at the requirements of human rights, which criteria need to be 

fulfilled in order for a right to be classified as a Human Right? In order to answer 

this question I will first have to look at how Human Rights were formed, what 

were the thoughts and schools behind the creation of Human Rights as a concept 

and source of international law? When this has been done I will come back to the 

basic criteria for human rights, what are they and does the right to work fulfil those 

criteria.  

I shall then look to general comments and decisions handed down by the 

Committee on Economic, Social and Cultural Rights as well as reservations from 

countries within the European and the Inter-American System to see how the 

committee and the different countries perceive the validity and force behind the 

economic rights. I shall also look at the ratifications of different regional and 

international human rights treaties that are relevant for this thesis in order to reach 

a higher level of understanding when it comes to the impact of right to work in 

these two regions. This will be complemented by relevant law, doctrine, 

jurisprudential literature and customs from the different countries as well as the 

Committees. It should be noted that this thesis will not cover any case law as there 

is none to be found on the subject. With the individual complaints system having 

been up and running for less than a year on the international level they have yet to 

take on any cases dealing with the right to work and thus we will not look to any 

cases when we look at the right to work. This should give me a clearer picture as 

to the validity and efficiency behind the economic rights in these areas. A few 

months or so into writing this thesis I realized that the right to work looks very 

similar in the different regional systems as well as on the international level, my 

focus then changed to see how the first and second generation of human rights 

clashed in these systems with a view towards the right to work. 



6 
 

All of this will serve as a foundation towards answering the present question, is the 

right to work treated as Human Right on the international scene and within the 

Inter-American and European regional systems? 

1.4 Limitations of the thesis   

 At first I had planned to focus solely on article six, but as work commenced on 

this thesis I quickly came to realise that the focus would be narrow and thus I 

added article seven and eight as well. When I began the work on the thesis I had 

planned to do a comparative study of four different countries rather than to focus 

on two different regional systems. I soon realised that this comparison would be 

flawed as I could choose only countries where the English or Swedish language 

was used, this would lead to a biased picture shown from a western perspective 

where common law would be the most common legal system used in the study. 

Using regional human rights systems rather than individual countries allows me to 

move away from such concerns; I also find it more meaningful to look at regional 

systems on a whole rather than a few specific countries. It ought to be noted that I 

intend to work comparatively with this thesis, comparing the regional systems with 

each other and the international instruments that are in place to reach a more 

complete understanding of the subject. 

I choose to focus on the right to work rather than economic, social and cultural 

rights in general to make the focus for the thesis more manageable and specific, 

this way I use what space I have to make a more relevant and deeper study of the 

status of the right to work in two of the world’s most developed and entrenched 

regional systems for the protection of human rights, them being amongst the oldest 

and most experienced, as well as the international scene. 

2. History of human rights 

In order to answer the questions that I have posed in my thesis it is important to 

know something of the history upon which the institution of Human Rights is 

built. Human Rights as we know it was created in the aftermath of the Second 

World War with the formation of the United Nations [Cit. UN]. The founding 
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document of the UN, the Charter of the United Nations mentions human rights 

in the preambles second paragraph “to reaffirm faith in fundamental human 

rights, in the dignity and worth of the human person, in the equal rights of men 

and women and of nations large and small.
1
 

 

Following the formation of the UN the international scene has become the home 

of a large number of treaties on human rights dealing with issues spanning over 

the entire human spectrum, this is in sharp contrast to sixty years ago when 

there was virtually no international bodies of international human rights law, 

human rights have also become a much debated and regulated issue on regional 

scenes all across the globe. 

The first international document drafted on the international scene is the Universal 

Declaration of Human Rights [Cit. UDHR], it was drafted shortly after the 

formation of the UN to establish general principles of human rights and serve as an 

inspiration for future lawmakers, it was adopted by the United Nations General 

Assembly on 10 December 1948.
2
 The history of human rights leads us neatly into 

the aforementioned division into the three different generations of human rights 

and the general criteria presented for human rights. 

2.1 The Three Generations of Human Rights 

This thesis deals with the idea of human rights being divided into three different 

generations of rights, it is therefore important for the reader to have some 

understanding of the different generations and what they stand for. Human rights 

have long been divided into three different generations of rights, the division was 

first proposed by the Czech Jurist Karel Vasak while participating in the 

International Institute of Human Rights in Strasbourg, the term is used as early as 

1977.
3
 

                                                           
1
 United Nations, Charter of the United Nations, 24 October 1945, 1 UNTS XVI, preamble.  

2
 UN General Assembly, Universal Declaration of Human Rights, 10 December 1948, 217 A (III). 

3
Vasak, Karel, "Human Rights: A Thirty-Year Struggle: the Sustained Efforts to give Force of law 

to the Universal Declaration of Human Rights", UNESCO Courier 30:11, Paris: United Nations 

Educational, Scientific, and Cultural Organization, November 1977. 

http://en.wikipedia.org/wiki/UNESCO
http://en.wikipedia.org/wiki/UNESCO
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The first generation of human rights deal mainly with liberty and participation in 

the political life, they are fundamentally of a civil and political nature and include 

amongst other, freedom of speech, the right to a fair trial, freedom of religion and 

voting rights. The USA was an early pioneer for these rights as they are contained 

within the United States Bill of Rights. They could also be found early in the 

French Declaration of the Rights of Man and the Citizen, both these are documents 

hailing from the 18th century. On the international scene they were enshrined 

firstly in the UDHR followed by the binding ICCPR. 

The second generation of human rights rose to prominence following the end of 

the World War II, the rights themselves are generally of an economic, social or 

cultural nature. They guarantee different citizens equal conditions and treatment, 

like the first generation of human rights they were included in the UDHR and later 

become the sister of the ICCPR namely the ICESCR. They impose upon the 

government a duty to respect, promote and fulfil the different provisions but these 

obligations are dependent upon available resources. The right to work falls under 

this generation of rights. 

Lastly we have the third generation of human rights and they  are rights that go 

beyond the division of civil and political versus economic, social and cultural. 

These rights have been hard to enact because of the modern day predilection 

toward national sovereignty and as such the definition remains largely unofficial. 

The rights include such things as self-determination, collective and group rights 

amongst other things. 

2.3 Criteria of human rights 

What does the idea of Human Rights mean? In order to answer this we need some 

understanding of the rights one possesses by the simple virtue of being human. 

The United Nations High Commissioner for Human Rights defines humans rights 

in the following way: "Human rights are rights inherent to all human beings, 

whatever our nationality, place of residence, sex, national or ethnic origin, colour, 

religion, language, or any other status. We are all equally entitled to our human 
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rights without discrimination. These rights are all interrelated, interdependent and 

indivisible. Universal human rights are often expressed and guaranteed by law, in 

the forms of treaties, customary international law , general principles and other 

sources of international law. International human rights law lays down 

obligations of Governments to act in certain ways or to refrain from certain acts, 

in order to promote and protect human rights and fundamental freedoms of 

individuals or groups".
4
 This does not mean rights in the sense that those who 

have them are human, rather the rights we posses simply by being human, 

independent of various social circumstances and other merits. Scholars identify 

human rights as those rights that are “Important, moral and universal. While 

attributing such characteristics to human rights may be comforting they also lead 

to ambiguity. For what makes a right important, moral and universal, and who 

decides? 
5
 

The definitional process is not easy when one examines the term human rights. 

The term “rights” is chameleon like and can contain a variety of different legal 

relationships and meanings. It can be used in the sense that it entitles the rights 

holder to something with a correlative duty to another. A right may work as a 

guarantee from having ones legal status altered or it may indicate a privilege to do 

something.  

When dealing with rights from the International Convention on Economic, Social 

and Cultural Rights
6
 [Cit. ICESCR] such as the right to fair wages, a decent 

standard of living or the right to work the question remains, what is the intent? Are 

such rights of a character that individuals realistically can assert or are they meant 

to as inspirational goals? If a privilege is granted by the state then does that mean 

the state is allowed to condition it? Presumably that is the case, and does that mean 

                                                           
4
 United Nations Human Rights, Office of the High Commissioner for Human Rights, What are 

human rights?, available at: http://www.ohchr.org/en/issues/pages/whatarehumanrights.aspx,  

accessed on, 4 March 2014. 
5
 Shestack, Jerome,J, The Philosophic Foundations of Human Rights, Human Rights Quarterly, 

Johns Hopkins University Press, 20.2, 1998.  p.203. 
6
 UN General Assembly, International Covenant on Economic, Social and Cultural Rights, 16 

December 1966, United Nations, Treaty Series, vol. 993. p.3. 
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that the ability to derogate from certain rights in times of need mean that those 

rights are only privileges? The answer here must be strongly tied to the moral 

strength and inviolability of the right or privilege that is involved.
 7

  

It’s important to remember that there is a distinction between human rights and 

social privileges that means goods which are essential to human life and those that 

may be objects of desire for some people but can’t really be said to be constitutive 

of the human agency as such. Misconceptions of the scope of human rights have at 

times undermined the legitimacy of the doctrine in the eyes of some, this together 

with the inflation of rights can be damaging. To some it runs a very real risk of 

trivializing the demands of human rights by overextending the scope to cover such 

second and third generation rights that are widely thought of as social privileges 

for example the right to periodic holidays with pay.
 8

 Thus we will now look to 

important distinction between human rights and social privileges, returning to an 

important consideration when dealing with human rights, what is their purpose and 

why should they exist? According to Fagan, human rights exist not to ensure 

human life per se, but rather to protect and promote a quality of life for all, which 

creates sufficient conditions for a meaningful life. It is important to understand the 

purpose and justifications of human rights as this raises questions over the proper 

scope of their application and it asks the most important question of all, at what 

level can the quality of life criterion justifiably be set.
9
 

While all humans may claim human rights, it is not sufficient enough to answer 

the question of which aspects of life should be identified as human rights, should 

the human rights doctrine include all the elements that make one human? Human 

rights ought to be seen as instruments necessary for being human, their purpose 

and justification lies within their nature as prerequisites for human life. This view 

is shared by most human rights theorists in their attempts to address this 

fundamental question; for example, the protection from genocide appears as a 

                                                           
7
Shestack, The Philosophic Foundations of Human Rights, 1998. p.204. 

8
 Fagan, Andrew, Human Rights: Confronting Myths and Misunderstandings, Cheltenham, Glos, 

GBR: Edward Elgar Publishing, 2009. p.6. 
9
 Fagan, Andrew, Human Rights: Confronting Myths and Misunderstandings. p.7. 
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fundamental human right whereas the right to manage addiction is something less, 

a social privilege. The basis and scope of human rights are closely related, they 

exist because of their necessity for being human in the first place, we have human 

rights because we are humans, they in turn exist because they are a prerequisite for 

anyone being human in the first place.
10

  

When dealing with the right to work and the rights of the ICESCR the Covenant 

states unequivocally that the right to work is meant to be a right that can and 

should be asserted by the citizens, it is to be made real in all the State parties, 

however the Covenant also allows for derogations to be made from the rights 

therein. These derogations must be made considering the nature and the context of 

the rights in question and are only allowed to further the general welfare of a 

democratic society. The right to work must be seen as a prerequisite for human 

life, it is there to promote and protect a necessary right for the quality of life for all 

human beings.  Thus it is my opinion that the right to work is more than a 

privilege, it is a human right.  

2.4 Universality of human rights and cultural relativity 

Universality of human rights is indeed a very complex issue, even more so when 

dealing with socioeconomic rights and the issues starts with the definition 

universality. The extreme position developed by Cranston, who insists that a 

human right is universal if and only if it is a right for "all people at all times and in 

all situations" is problematic.
11

 With this definition some rights cannot be human 

rights as they cannot be universal, for example the economic right,  holidays with 

pay, would be meaningless in certain societies, such as a society of nomadic 

shepherds. Other rights such as the right to an education might be well beyond the 

realm of practicality for many societies. Another point would be the social right, a 

decent standard of living, which in itself is closely tied to the level of economic 

development and affluence of a society, which varies greatly from society to 

                                                           
10

 Fagan, Andrew, Human Rights: Confronting Myths and Misunderstandings. p.8. 
11

 Cranston, Maurice, “Human Rights, Real and Supposed," in D. D. Raphael, (ed.), Political 

Theory, Bloomington Indiana University Press, 1967. p. 49. 
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society. For this reason, social and economic rights cannot be universal but rather 

are simply local. However a stringent definition such as the one by Cranston may 

very well rule out many political or civil rights as well and cannot as such be used 

as an argument against economic and social rights.
12

 

Universalists hold that there exists universally valid and true principles and values, 

they are valid and true independently of social, political, religious, historical, 

intellectual and cultural considerations and conditions, they are axiomatic in their 

nature and cannot be disproven or disregarded.
 13

  The importance of the 

universality for human rights has been reaffirmed many times, most recently in the 

Vienna Declaration of 1993 "the World Conference on Human Rights reaffirms the 

solemn commitment of all states to confirm their obligations to promote universal 

respect for, and observance and protection of, all human rights and fundamental 

freedoms for all in accordance with the Charter of the UN...The Universal nature 

of these rights and freedoms is beyond question". Here the declaration is very 

clear, it provides a very clear example of the universality of human rights but the 

water gets muddier with the addition of this next part" welcoming the International 

Year of the World’s Indigenous People 1993 as a reaffirmation of the commitment 

of the international community to ensure their enjoyment of all human rights and 

fundamental freedoms’ to respect the value and diversity of their cultures and 

identities".
14

 

Opposing the notion of Universalism is Cultural relativism which emerged as a 

concept in the middle of the twentieth century from the schools of anthropology 

and sociology and argues that there can be no universalist approach to human 

rights. What is right and just in one society may be unjust and wrong in another, it 

argues that the principles we use to judge behaviour are relative to the society 

which we belong to. This means that the criteria that human rights are universal, is 

                                                           
12

 McMillan, C. Michael, Social Versus Political Rights,  Mount Saint Vincent University, 

Canadian Journal of Political Science, Vol. 19, No.2, 1986. p. 292. 
13

 Shestack, The Philosophic Foundations of Human Rights, 1998. p.230. 
14

 UN General Assembly, Vienna Declaration and Programme of Action, 12 July 

1993, A/CONF.157/23. preamble. 
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invalid as no human rights are absolutes.
15

 Considering this it is important to ask 

oneself; what are the objects of cultural relativism compared to those of 

Universalism?  

The relativists seek to defend a cultural condition that is suppose to reflect a set 

of wants and goods that members of different societies and cultural groups 

share, but these wants and goods are not decided by individual choices or 

preserved for individuals in the community as a matter of right. Its notion is that 

cultures manifest so wide and diverse a range of morality, motivations, 

preferences and values that no principle of human rights can really be said to be 

universal, self evident and recognized in all times and places.  

Cultural relativism has frequently been used as an argument against the 

universality of human rights all across the globe. This has become part of the 

north/south dilemma of human rights, while the global north believes in the 

concept of Universalism and rights equal to their own in all parts of the world,  

the global south believe that Universalism is but another word for western, or 

more specifically European,  ideas and understandings. As such the global south 

frequently make use of cultural relativism as a shield to hide behind when the 

question of Universalism is mentioned, claiming that it stems from a European 

tradition of imperialism and is of no value to them. 

 

The most aggressive cultural relativists argue that no human rights are 

absolutes, that the principles one may use for judging behaviour are all relative 

to the community in which one was raised, as such there is an is no end to 

cultural variability, and thus all cultures are moral equal and valid.
16

  

Cultural relativism acts as a bastion of defences for many of the more questionable 

rulers of our world; it has been used to defend various transgressions of human 

rights such as female genital mutilation, canings and limits to freedom of speech. 

Human rights have often been called western imperial propaganda which has no 

                                                           
15

 Shestack, The Philosophic Foundations of Human Rights, 1998. p.228. 
16

 Howard, Rhonda,E, Cultural absolutism and the nostalgia for community, 15, Human Rights 

Quarterly, Johns Hopkins University Press, 1993. p.315. 
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place in the free society, and disgruntled rulers tend to use this as an excuse to 

limit the scope of human rights in their community.
 17

 As such cultural relativism 

cannot be dismissed so readily but must instead be explained and understood so 

that human rights violations may be limited and the use of this of this excuse 

removed. 

We are now to take a closer look at the relativist theory to see if it can in fact 

withstand scrutiny, John Finnis has cogently showed that the philosophers who 

have survey modern anthropological literature have found that much of what the 

proponents of cultural relativism believe to be true is in fact questionable," All 

human societies show a concern for the value of human life; . . . in none is the 

killing of other human beings permitted without some fairly definite justification. . 

. . [I]n all societies there is some prohibition of incest, some opposition to 

boundless promiscuity and to rape, some favour for stability and permanence in 

sexual relations. All human societies display a concern for truth, [and] all 

societies display a favour for the values of co-operation, of common over 

individual good, of obligation between individuals, and of justice within groups. 

All know friendship. All have some conception of meum and tuum, title or 

property, and of reciprocity. . . . All display a concern for powers or principles 

which are to be respected as suprahuman; in one form or another, religion is 

universal".
18

 

As Finnis has showed us, there is an underlying universality when it comes to 

basic moral requirements that manifest in certain value judgements. One need not 

delve to deep to realize that there exists a universal cultural receptivity to 

fundamental rights such as freedom from torture, slavery, arbitrary execution, 

freedom of movement and the due process of law. Observers of state practices can 

also see that hardly any repressions of these rights by authoritarian rulers come 

                                                           
17

 Shestack, The Philosophic Foundations of Human Rights, 1998. p.230. 
18

 Finnis, John, Natural Law and Natural Rights, The Clarendon Press, Oxford University Press, 

New York, 1980. p. 83-84. 
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from a cultural tradition, rather they are forced upon the populace by the ruler with 

culture used as an excuse.
19

 

A common flaw amongst cultural relativists is that they perceive culture as an 

immovable object impervious to change. Societies are affected by history and a 

dynamic culture changes, this is something which most cultural relativists fail to 

take into account. Changes brought on by accelerated technological advancements 

bring about these changes at a rate previously unheard of. Free discourse between 

different cultures brought about by new media is yet another way to break down 

the cultural barriers of a totalitarian state and allow human rights to enter the 

arena. 

Lastly it is well worth mentioning that a lot of this debate has become redundant as 

the most fundamental human rights principles have now become universal simply 

by the virtue of ascending to the status of customary international law or through 

codification as part of an international instrument of human rights. In other words, 

the relativist argument has become invalid as these human rights have become 

hegemonic.  

2.5 Concluding Remarks 

We posses human rights simply by the virtue of being human, they are universal 

and applicable to all humans. They act as sort of a bare minimum level necessary 

for the enjoyment of a fulfilling human life. They are universal through the use of 

international instruments and principles of international law, they entail both rights 

and obligations, rights given to the people and obligations to respect, fulfil and 

protect assumed by the State parties. While the fight about what constitutes human 

rights may go on, both on the fronts of cultural relativism and human rights versus 

social privileges, no one can deny that human rights as a concept for the 

betterment of life is here to stay. The right to work remains a distant goal for many 

states across the globe, while the ICESCR and other regional instruments sets it up 

as an undisputed human right, the ability to derogate from and to object to it 

                                                           
19

 Shestack, The Philosophic Foundations of Human Rights, 1998. p.231. 
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remains. I have a hard time understanding how people can claim that such a 

fundamental right as the right to work may be painted with the brush of western 

imperialism, to me it serves as a fundamental right, allowing individuals to work 

and make a life for themselves must be a necessary component for human life in 

all societies across the globe regardless of culture, values and so forth.  Even thou 

it is clear to me that the use of cultural relativity still remains as a means to 

suppress and avoid the right to work, keeping it from becoming a reality for all. 

One can but hope that in the future we will find a way to start chipping away at the 

ill conceived notion that cultural relativity is a tool to keep people across from the 

right to work and other rights and rather see that at least some human rights must 

exist universally all over the globe, amongst them the right to work which is a 

cornerstone for the expansion and well being of all societies.  

2.6 Socioeconomic versus Political Rights 

With the arrival of the UDHR in 1948 a new category of human rights rose to 

prominence, socioeconomic rights, which is basically synonymous with social and 

economic rights (or what others have called "welfare rights" or "rights to well-

being"). The introduction of these rights to the international scene also sparked a 

fierce debate concerning the authenticity of the rights in question, could they really 

be called human rights, do they really share the necessary characteristics of other 

more renowned rights (such as civil and political ones)?  

This discussion has been fraught with competing definitions of what a human right 

is, one commentator describes a human right as follows " a claim that gives its 

possessor a kind of veto power". That would disqualify the so called 

socioeconomic rights on the grounds that "there cannot in this sense be rights to 

have certain things [such as] a right to medical care....".
20

 One learned philosopher, 

Maurice Cranston,  has a different interpretation of the matter " A human right by 

definition is a universal moral right, something which all men, everywhere, at all 

times, ought to have, something of which no one may be deprived without a grave 

affront to justice, something which is owning to ever human being simply because 

                                                           
20

 Nagel, Thomas, Mortal Questions, Cambridge,  Cambridge University Press, 1979.  p.114. 
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he is human".
21

 It is here worth noting that Cranston is a prominent opponent of 

socioeconomic rights but his definition of human rights does not automatically 

exclude socioeconomic rights, nor does it stake out any clear boundaries for the 

inclusion or exclusion from the category of human rights. And whilst 

socioeconomic rights may not always be excluded by definition, their critics are 

strongly inclined to doubt that socioeconomic rights are in fact important enough 

to warrant the attention and recognition as human rights.
22

 

Cranston maintains that only those things that are essential, supremely sacred to 

human life, things in the absence of which life is not entirely human could be 

designed as human rights. As expected the right to life, liberty and property meet 

this test whereas holidays with pay fails it. Because of this Cranston believes that 

so called socioeconomic rights are in fact misnamed, rather than human rights they 

are social ideals, something that is very different from human rights, which 

constitutes  minimum conditions for human life. To confuse these serves mainly to 

degrade the meaning and moral force of the concept of a right.
23

 The success of 

this argument weighs heavily on the choice of socioeconomic right, whilst it fails 

with holidays without pay which is also the least defensible out of all the 

socioeconomic rights, a fact well known and agreed upon even by the proponents 

of socioeconomic rights which consider it more derivative rather than a 

fundamental right, the use of a more substantial socioeconomic right such as the 

right to decent standard of living, work or education, there can be much stronger 

cases made for their claim to the status of human right.
24

 

If one sees political rights as the paramount's of importance, then so too are the 

major socioeconomic rights simply because they are necessary for the full 

enjoyment of the political rights, taking it one step further, some of the 

socioeconomic rights may actually be more conducive to a fully human life than 

the political rights. For instance is not the right to health in the ICESCR just 
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flowing naturally from the inherent right to life in the ICCPR, do we have a right 

to life if we cannot enjoy physical and mental health. And is not the right to 

education just as important as the most of the rights within the ICCPR as it is the 

first stepping stone for the next generation, without a proper education one cannot 

observe, adhere to or fully respect the institution of human rights as it is.  

Obviously the contribution of different socioeconomic and political right will 

differ and change depending on outlying circumstances, they exist not in a 

permanent order of importance, social rights may well end up clustered with 

political rights as the highest order of importance.
25

  

An important step in the exploration of such a distinction is the concept of basic 

rights, those rights which are essential to the enjoyment of all other rights. While 

not attempting to make an exhaustive list of all such rights, Shue nevertheless 

identifies three fundamental basic rights: security, subsistence and liberty. What is 

noteworthy here is the inclusion of subsistence, a socioeconomic right. Shue 

refuses to suggest that these basic rights are more valuable than other rights, their 

status as basic rights serves nevertheless to assert their shared status as the highest 

of priorities of human rights, and as such they pointedly contradicts the assertion 

that socioeconomic rights are less important than political rights. 
26

 

2.6.1 The Cost of Rights 

A frequently asserted difference between the political and socioeconomic rights is 

that the latter one cannot be achieved without substantial expenditures. The 

assumption here is that political rights involve negligible costs, which is a 

plausible assumption for some political rights, but far from all. This is only the 

case when one takes the view that government responsibilities are cost free, if one 

is of the view that political rights, such as the right to freedom of expression 

simply poses restraints to the government, then it is clearly possible to argue that 

such a political right is cost free. On the other hand, if the freedom of expression 
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imposes a duty on the government to protect the individuals whom enjoy this right 

then the cost for police and courts is very substantial and real. Other political 

rights such as the right to a fair trial usually involves a significant cost to the state. 

There is as such no qualitative differences between socioeconomic and political 

rights on the criteria of costs but merely differences in the quantitative issues 

(public costs for the implementation).
27

 However quantitative gaps do exists, while 

the protection of political rights is covered by the creation of a system of courts, 

the cost of socioeconomic rights is more extensive, involving goods and services 

as well as special administrative units for the delivery, which are all ongoing and 

increasingly expensive. These rather substantial costs give rise to the question, 

what are the limits of such expenditures? 

Here it is worth to reiterate that since it is the public that ultimately pays for the 

provisions of these rights, as such they will determine the content of needs of 

which are to be met by the services in question, that process ensures that the 

socially recognized needs will not be extravagant. As such the fear of extravagant 

needs and costs is more or less groundless.
28

 

2.6.2 The Correlation between Rights and Duties 

Related to the discussion of universality is the relationship between duties and 

rights, and the issues stemming from this. Cranston insists that all real rights 

impose a corresponding duty upon every other person. Thus, if I have the right to 

freedom of speech, a corresponding duty is imposed on every other person not to 

interfere with my exercise of said right. That duty may from time to time be 

overridden due to morally significant factors, but there always remain a prima 

facie duty not to interfere with the exercise of this right.  socioeconomic rights do 

not posses this feature in the eyes of Cranston. If for example Y has the right to 

holidays with pay, we cannot find an individual with the duty to fulfil this right. 

While many individuals are incapable of fulfilling this right due to a lack of funds, 

there are always those with sufficient funds to realize the right for others, but they 
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are obviously not to be identified as in possession of a duty to fulfil this right for 

other people. 
29

 

This example identifies a fundamental difference between the traditional political 

rights and the new socioeconomic rights. The political rights are typically negative 

in the duties they impose, requiring primarily the abstentions of action, while the 

socioeconomic rights imposes positive actions and the agent of these actions is 

primarily the society and its government rather than the individuals who compose 

it. And a duty who falls on no individual is not a duty at all, hence socioeconomic 

rights are not really human rights but are in fact moral prescriptions for an ideal 

society.
30

 Raphael on the other hand maintains that there is a difference between 

socioeconomic and political rights, but denies that the difference is essential. He 

makes out a distinction between a strong and weak sense of rights. The stronger 

sense means "a right to all men against all men" and in the weaker sense " a right 

to all men, but not necessarily against all men".
31

 

2.6.3 Concluding remarks  

In all of the above mentioned areas of dispute this analysis indicate that the alleged 

fundamental differences between socioeconomic and political rights are in fact 

differences of degree and not of kind. What was once believed to be distinguishing 

features found solely amongst political rights turned out to be insufficiently 

examined presuppositions and not facts. While socioeconomic rights had been 

disqualified on the grounds that they cannot be considered universal, we have 

discovered that human rights is most plausible in the context of a particular 

historical and social context, and as such the distinction between social and 

political rights is reduced almost to the point of elimination.
32

 

The issue of paramount importance amongst human rights have also been 

discussed, while some feel that socioeconomic rights are not important enough to 
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qualify as human rights, it is apparent that one socioeconomic right,, subsistence, 

is at least as defensible as tradition political rights that the relative defensibility of 

various rights has in fact not been systematically assessed. An ranking of that sort 

would most likely leave political rights side by side with socioeconomic rights at 

each tier while it is almost certainly possible that some socioeconomic rights 

would be rejected as human rights. With the independent standards(paramount 

importance, universality) used for claiming that something is a human right, it is 

not beyond the realm of possibility that new candidates may emerge to be judged 

and while some candidates such as holidays without pay may well be found 

wanting.  However the failure of one such right is hardly enough to condemn an 

entire category of human rights. 
33

 It is my own belief that the right to work would 

in fact qualify to the standard of a human right as it is without a doubt a necessary 

component for human life. While it may not yet have achieved the status of 

universality it cannot be ignored as provision of paramount importance as the right 

to work remains as a cornerstone for societies all over the globe. 

Finally it is worth mentioning that all the major arguments against the idea of 

socioeconomic rights are insufficient and cannot amount to its dismissal. The 

emergence of socioeconomic rights has led us to a new point of view on human 

rights, it has dramatized an previously unexplored concept of human rights and has 

thusly led us to the understand the way in which several important areas of the 

notion of human rights yet remain incomplete. But lastly it is of great importance 

to note that socioeconomic exist well within the confines of our current 

understanding of human rights , and as such the notion of social rights posses all 

the necessary characteristics of human rights and deserve to be recognized as such.  

Obviously this includes the right to work which must be categorized as one of the 

most important socioeconomic rights there is, it creates a sort of correlative duty 

for the state parties to ensure that their citizens have access to work, with just and 

favourable conditions as well as the right to collective bargaining and freedom of 

association. The necessary costs to provide the citizens with this right may start 
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out as substantial but should within time pay for itself as citizens who work will  

pay taxes and will to a lesser extent be dependent on social security. It is my belief 

that the criticism aimed at socioeconomic rights that  have showed here cannot be 

justified with regards to the right to work, which must unequivocally be known as 

a human right of the higher tiers.  

 

3. The right to work at the international level 

Before we go into the specifics of the right to work and the various methods of 

enforcement, it is important that we learn a little something about the history of the 

Covenant and the Committee that oversees it. The ICESCR was adopted by the 

United Nations general assembly on 16 December 1966 and it entered into force 

on 3 January 1976. Its roots stem from the same tree that formed the UDHR, in 

1945 at the San Francisco conference the "Declaration on the Essential Rights of 

Man" was proposed, that in turn led to the formation of the United Nations. The 

newly formed Economic and Social Council was given the task to draft the 

declaration that would eventually become both the UDHR and the two covenants
34

 

3.1 The Universal Declaration of Human Rights 

In an early draft the bill of rights was split into two different parts, a declaration to 

establish general principles of human rights and a covenant containing the binding 

commitments. The declaration evolved into the UDHR which was adopted by the 

United Nations General Assembly on 10 December 1948.  The drafting of the 

Covenant continued on but there remained significant differences between the 

different UN members on the importance of the so called "negative" (obliges 

inaction) civil and political rights and the "positive" (obliges action) economic, 
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social and cultural rights.
35

 The differences eventually led to the split into the two 

sister Covenants, one covering the area of civil and political rights, the other 

covering economic, social and cultural rights. They were both to have as many 

similarities as possible with regards to provisions, for instance they both contain 

the right to self-determination for all people, they both share a provision aimed at 

ensuring equal rights for women and men alike to the enjoyment of the rights 

within the covenant and they both allow state parties to derogate from certain 

provisions under different situations of duress. 

As mentioned previously the drafting procedure of the two sister Covenants also 

led to the drafting of a nonbinding declaration aimed at establishing the general 

principles of human rights, the fruit of this is the Universal Declaration of Human 

Rights. The UDHR deals with labour rights and the right to work in articles 23 and 

24. Article 23 articulates the right to work freely chosen or accepted. It also 

stipulates the right to just and favourable conditions of work and protection against 

unemployment. The right to equal pay without discrimination is mentioned in the 

UDHR, the right to just and favourable remuneration ensuring for oneself and his 

family and an existence of dignity can be found as well. Article 23.4 of the UDHR 

deals with trade unions and collective work, it is much less developed and specific 

than its counterpart in the ICESCR (Article 8) and is as such a perfect example of 

what the UDHR set out to become, a stepping stone meant to affirm core values 

and principles of human rights, leaving the specifics to more binding forms of 

international law such as Covenants. Article 24 and the right to leisure, rest, 

reasonable limitations of working hours and periodic holidays with pay has also 

transferred well into the ICESCR in its article 7.D. 

As has become evident from this comparison the right to work has been on the 

minds of international law makers for some time. The UDHR saw its inception in 
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1948, nearly 18 year before the adoption of the ICESCR. The importance of the 

right to work cannot be denied and the fact that it has existed in one form or 

another on the international scene for so long means that it must be of great 

importance. The fact that the right to work has been set forth in the UDHR, the 

first real and primary declaration of human rights says something of its 

importance. However the UDHR also affirms the importance of other less 

accepted human rights such as the right to holidays with pay, here I feel it is 

importance to once more remember the purpose of the UDHR as a inspirational 

document, and as an inspirational document it can in some ways overreach and 

include more dubious rights without losing the grip of what's important. The fact 

that holidays with pay is mentioned in the same document that outlines the right to 

life ought to be viewed with this in mind. 

3.2 The International Covenant on Economic, Social and Cultural Rights 

We shall now look to the economic rights contained within the International 

Covenant on Economic, Social and Cultural Rights [Cit. ICESCR]. We will look 

at the articles covering the right to work and then to the general comment issued 

from the Committee on Economic, Social and Cultural Rights [Cit. The 

Committee.  

Article 2.3 contains a clause that is quite similar to a derogation clause, it allows 

for developing states ,with regards to human rights and their national economy, to 

determine to what extent they would guarantee the economic rights recognized in 

the present Covenant to non-nationals.
36

  

This means that the state parties to the Covenant are to undertake all appropriate 

measures to achieve the full realization of the articles within the Covenant to all its 

citizens without any form of discrimination on any basis. The only time a state 

party may deviate from this is when its economical situation is in jeopardy and 

even then it is only possible with regards to non-nationals. 
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Gender equality is the subject of the third article, it states that all state parties to 

the present Covenant undertake to ensure the equal rights of men and women to 

the enjoyment of all economic, social and cultural rights set forth in the present 

Covenant.
37

  

Article four contains a general derogation clause concerning the rights contained 

within the covenant. The enjoyment of the rights provided by the state in 

conformity with the present covenant may only be subjected to such limitations 

that are determined by law, and only in so far as they may be compatible with the 

nature of these rights and solely for the purpose of promoting general welfare in a 

democratic society.
38

 

As the article states, limitations to the articles within the Covenant may only be 

done if it is compatible with the nature of the aforementioned rights and it is done 

solely for the purpose of promoting general welfare in a democratic society. These 

limitations are to be seen in the light of the second article in the present 

convention, state parties are obligated undertake steps, in accordance with their 

available resources, to step by step achieve the full realization of the rights 

contained within the Covenant. Here the Committee on Economic, Social and 

Cultural Rights have asserted in its general comment number three that there are 

minimum requirements, so called core obligations, for all the rights in the present 

covenant that all State parties are to comply with regardless of their available 

economic resources. 
39

  

Lastly in Part II of the Covenant we have Article 5, it serves as a clear warning 

sign that nothing may be viewed as a limitation of the rights within the covenant. It 

states that nothing in the present covenant may be interpreted  as implying for any 

state, group or person any right engage in any activity or perform in any act aimed 
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at the destruction of any of the rights or freedoms recognized herein, or at their 

limitations to a greater extent than is provided for in the present Covenant. 
40

 No 

restriction upon or derogation from any of the fundamental human rights 

recognized in any country in virtue of law, conventions, regulations or custom 

shall be admitted on the pretext that the present Covenant does not recognize such 

rights or that it recognize them to a lesser extent.
41

 This means that no one may act 

in a way that is aimed at harming or reducing the scope and realization of a human 

right contained within the Covenant, nor may anyone claim to derogate any 

fundamental human rights on the basis that such rights is not recognized within the 

present Covenant. As mentioned before the only justifiable derogations stem from 

articles within the Covenant and may only be undertaken in compliance with the 

rules set forth within it. 

That concludes the first two parts of the ICESCR and as such it is now time to 

delve deeper into actual rights that the states are obligated to follow and comply 

with. The Right to Work that this thesis is focused on is contained within the first 

three articles of the third part(articles 6-8) and General Comment No. 18 that was 

issued in 2006 that deals with those rights and shall now be subjected to our 

scrutiny. 

3.3 General Comment No.18 

General Comment No. 18 was issued on the topic of the right to work, namely 

article 6, 7 and 8.
 42

  The Committee on Economic, Social and Cultural Rights 

(CESCR) start off by declaring that the right to work is a fundamental right that is 

part of several international legal instruments, everyone must have the right to be 

able to work to afford him/her to live in dignity. 
43

 Article 6
44

 proclaims the right 
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to work in its most general sense while article 7
45

 sets up the individual 

dimensions of the right to work through more specific criteria meant to create the 

enjoyment of favourable and just, and even more so safe, working conditions. 

Article 8
46

 deal with the collective aspects of the right to work, it enunciates the 

right for everyone to form trade unions as well as to join trade unions of that 

persons choice and the right for trade unions to operate freely.  

The right to work as it is written in the ICESCR guarantees the individual the right 

to work which he freely chooses or accepts. This links the state parties to an 

obligation to create the conditions for full employment with an obligation towards 

the  creation of an environment free of forced labour. Even so the prospect of 

freely chosen or accepted work remains a distant dream for millions of people 

across the globe. As such the committee recognizes the existence of structural and 

other obstacles arising from international factors, beyond the control and grasp of 

the state parties which hinders the full enjoyment for many within the state parties. 

Forced labour as defined by the International Labour Association means “all work 

or service which is exacted from any person under the menace of any penalty and 

for which  said person has not offered himself voluntarily”.
47

 The Committee 

urges the state parties to abolish, forbid and oppose all forms of forced labour as 

enunciated by several international human rights instruments.  

The right to work as specified in article 6 relates to decent work, that is work that 

respects the fundamental human rights of the worker as well as the right of the 

workers when it comes to safe working conditions and remuneration, as 

highlighted in article 7 the income must be sufficient to support the worker and his 

family. These fundamental rights are also to provide a certain level of respect for 

the mental and physical integrity of the worker in the workplace. High 

unemployment and a lack of secure employment are but a few of the many causes 
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that lead workers to the informal sector of the economy. As such state parties must 

take measures to reduce the number of people on the outside of the formal sector 

whom as such have no protection. These measures must take into consideration 

that the people who work outside of the formal sector do so not by free choice but 

as a need to survive.
48

  

Under article 2.2 and article 3 of the Covenant, the state parties are to keep the 

rights within the Covenant open for all people free of discrimination, it goes 

without saying that this also goes for the right to work. In article 2 of the ILO 

Convention No. 111 state parties should “declare and pursue a national policy 

designed to promote, by methods appropriate to national conditions and practice, 

equality of opportunity and treatment in respect of employment and occupation, 

with a view to eliminating any discrimination in respect thereof”.
49

  

3.3.1 State Obligations 

Following the special topics we will now venture into the area of State Obligations 

issued on the part of the right to work. The main obligation of the State parties is 

to ensure the progressive implementation of the right to work. State Parties are 

therefore to adopt, as quickly as possible, measures aimed at the full realization of 

this goal. The Covenant allows for progressive implementation, but there are 

certain rights which cannot function that way, these must be implemented 

immediately and cannot be made to wait, thusly they implement certain immediate 

effects on the State parties. When it comes to the right to work, such immediate 

effects include article 2.2 the right to work without discrimination of any kind, and 

to take steps towards the full realization of article 6. Those steps must be 

deliberate, concrete and targeted towards the full realization of the right to work. 
50
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Even as the realization of this is a prolonged process, the State parties have a 

specific and continuing obligation to move as fast and effectively as possible 

forward towards the full realization of article 6.
51

  

Just like all human rights, the right to work, imposes three different types of 

obligations upon the state parties; these obligations are to respect, protect and 

fulfil. The obligation to respect means that the state parties are to refrain from 

interfering with the enjoyment of the right, be that is directly or indirectly. To 

protect requires the state parties to measures towards the prevention of third party 

interference with the enjoyment of right to work. The fulfilment part of the right to 

work is for the state parties to provide, facilitate and promote that right that 

implies that the state parties should adopt and undertake appropriate legislative, 

administrative, budgetary, judicial and other necessary measures to ensure its full 

realization.
52

 The obligation to protect also includes the responsibility for the state 

parties to prohibit forced labour by non-state actors.
53

 

The obligation to fulfil also include responsibility for the state parties to provide 

work when workers are unable, for reasons beyond their control, to realize that 

right for themselves by means at their disposal. The obligation requires the state 

parties to adopt national legislation that recognizes the right to work and to adopt a 

national policy towards the same goal and a national plan for its realization. The 

fulfilment obligation also obligates the state parties to formulate and implement 

plans to counter unemployment.  

3.3.2 Violations of the right to work 

A distinction needs to be drawn between article 6.1 which guarantees the right of 

“everyone to the opportunity to gain his living by work that he freely chooses or 

accepts”, and article 2.1 that places an obligation upon the state parties to 
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undertake necessary measures “to the maximum of its available resources”.
54

 The 

obligations of State parties when it comes to the right to work must be viewed in 

the light of these two articles. State parties that are unwilling to use the maximum 

of its available resources to this end are in violation of their obligation in article 6.  

A strain on resources is still a difficulty that prevents many state parties from fully 

guaranteeing the right to work and to the extent that they can prove that they have 

used all available resources at their disposal in order to fulfil, as a matter of 

priority, the outlined obligations. 

Violations of the right to work can take place both through direct action of a state 

party or through inaction, for example the lack of adequate measures to promote 

employment. Such act of omission may occur when a state party does not regulate 

the actions of an individual or a group to prevent them from actions that impede 

the right of others to work.
55

 

3.3.3 Remedies and accountability  

Any person or group of persons who becomes the victim of a violation of the right 

to work is to have access to effective judicial or other appropriate remedies at a 

national level. All the victims of such violations are entitled to adequate 

reparations which may consist of restitution, compensations, satisfaction or a 

guarantee of non-repetition.
56

 The incorporation of international instruments that 

recognize the right to work into domestic legislation and the recognition of their 

direct applicability have a significant effect on the scope and effectiveness of 

remedial measures and is to be encouraged in all cases. Courts would then be 

empowered, by such measures, to adjudicate violations of the core content of the 

right to work by directly applying the obligations under the Covenant.
57
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3.3.4 Concluding remarks 

We have now gotten a clearer look into the articles that deal with the right to work 

on an international level. After having gone through General Comment No.18 

there can be no doubt that the right to work is of great importance and relevancy in 

international human rights institution. On the international level it is more than 

simply the right to work,  just and favourable conditions, fair remuneration and 

collective bargaining and the freedom of association, it is a advanced system of 

protection, meant to provided and defend the right to work in all its forms for 

everyone. This is done through rules about state obligations, implementations on 

the national level, remedies and accountability options amongst others. After 

having looked at the right to work through the lens of General Comment No. 18 

and the Committee it is my belief that the international community appreciates and 

supports the right to work as a human right. It is so developed and structured as a 

right that there can be no ambiguity on that area, the right to work is definitely a 

human right both in an actual and a theoretical sense on the international scene. 

4. Committee on Economic, Social and Cultural Rights 

As with many international Covenants the implementations of the ICESCR is 

overseen by a monitoring body, in this case it is the Committee on Economic, 

Social and Cultural Rights that has been charged with the task. It is comprised of 

18 individual human rights experts that serve in their own personal capacity, with 

due consideration being given to geographic distribution and to the representation 

of different forms of social and legal systems. They are elected by the Council 

using a system of  secret ballots electing the Committee members for a period of  

four years with half the members elected every two years.
58

 Unlike the other 

human rights treaty bodies the Committee was not established by the treaty that it 

oversees but rather it's the product of the Economic and Social Council following 

the failure of the two previous monitoring bodies
59

, through the ECOSOC 

resolution 1985/17 of 28 May 1985. The Committee meets in Geneva and usually 
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holds two sessions per year consisting of a three-week plenary and one-week pre 

sessional working group. The Committee publishes its own interpretations of the 

provisions within the Covenant called General Comments as well as receive and 

comment on the State parties annual reports and the usage of the different 

mechanisms of enforcement available under the Covenant and its Optional 

Protocol.  

4.1 Reservations 

As with many international instruments of human rights it is possible to lodge 

objections and reservations against the provisions within the Covenant. Lodging a 

reservation means that the State party in question is not bound by any article 

objected to or that it is only bound in certain sense by it, when it comes to the right 

to work it is subjected to a number of objections. 

Article 6 is subject to a number of  reservation, amongst them one made by 

France, declaring that they retain the right to govern access of aliens to the right to 

work amongst others. Monaco retains the right to set residency requirements on 

the right to work. The United Kingdom has made any number of reservations with 

regards to its overseas territories.
60

  

When dealing with reservations made towards the ICESCR we would be remiss if 

we did not briefly talk about the United States and its standing with regards to the 

Covenant, they signed it in 1979, under the Carter administration, but it have never 

ratified it and are thusly not bound by the provisions therein. The subsequent 

administrations have frequently had the opinion that economic, social and cultural 

rights are not really human rights at all but are merely desirable goals and should 

as such not be the object of binding treaties. The Clinton administration however 

did not share this view but it lacked the political capital necessary to fight the US 
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Congress over the Covenant.
61

 The Obama administration has said that it does not 

seek action regarding the ratification of the Covenant at this time. It is depressing 

to see that a country as important on the international scene as the US does not see 

the importance of ICESCR, the reluctance of the Americans creates precedence for 

other countries to follow suit and ignore the covenant, and as such leaving the 

rights therein without power and protection. We can but hope that the United 

States finally comes around on the subject of international law and ratifies this 

Covenant amongst the many others it has yet to ratify, to signal a shift in its 

intentions and responsibilities on the international arena. 

All in all the right to work is not subjected to as many reservations as some of the 

other provisions of the Covenant, not to mention some of the rights within the 

ICCPR or CEDAW,  which has the highest number of reservations out of all the 

international instruments. This could well be interpreted to mean that the right to 

work is essential and most of the State parties across the world recognizes its 

importance and have thusly not subjected the provision with many reservations, 

that begs the question, why then has the right to work along with the other 

economic rights been left behind as a second generation human right?  

It is my hope that this next part of the thesis will show some of the differences that 

exists between the first and the second generation of human rights and the 

problems therein. To showcase this we shall now look towards an important part 

of the human rights system, the mechanisms of enforcement. It is my belief that 

some of the power that a human right holds can be measured by the mechanisms 

of enforcement offered to it, and as such it is of great importance that we now look 

at what the international system has to offer with regards to the right to work, and 

by comparison what it offers  to the civil and political rights of the first generation 

of human rights. 
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4.2 Enforcement Mechanism 

For this part of the thesis, we will look closer upon the different methods of 

enforcement available to those who seek redress through the Covenant and its 

optional protocols. Thereafter we will compare the strength and weaknesses we 

might find with the mechanisms offered in the sister covenant as it is my belief 

that a comparison is necessary in order to compare the status of the right to work 

as opposed to the status of civil and political rights.
62

 Enforcement mechanism 

serve as an important part of the International Human Rights system, without them 

the obligations to protect, fulfil and realize would be dependent solely on the 

goodwill of the State parties and the violated individuals would be left up to the 

mercy of the State parties. 

4.2.1 State Reporting 

The first enforcement mechanism we will look upon is the State reporting system, 

a fundamental mechanism of enforcement found in more or less all the 

international instruments of human rights. In the ICESCR it is found within 

articles 16 and 17 and they stipulate that the State parties are to submit reports on 

the “measures which they have adopted and the progress made in achieving the 

observance of the rights recognized herein”.
63

 The first report is to come one year 

after the present Covenant has entered into force in the State party and thereafter 

usually every four years, depending upon the State party and the decision made by 

the CESCR.
64

 The reports may also include factors and difficulties that are 

affecting the degree of fulfilment of the obligations under the present Covenant. 

Once received by the Committee the reports are reviewed in the company of a 

representative of the State parties to ensure that the line of communication is 
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always open. Once this discussion and review process is over the documents are 

made public, as submitted for informational purpose.
 65

 

This is the only mechanism of enforcement available within the present Covenant, 

the other mechanisms, individual complaints, inter-state communications and 

Inquiries are all part of the Optional Protocol to the International Covenant on 

Economic, Social and Cultural Rights [ Cit.OP].
66

 That means that they are only 

available as remedies for State parties that have signed and ratified the OP, which 

in itself, is a rather new invention on the international scene. It was Adopted by the 

United Nations general assembly on 10 December 2008 and opened for signatures 

on 24 September 2009, it entered into force on 5 May 2013. As of June 2014 the 

Op has 45 signatories and 15 of those have also ratified it
67

, this is out of the 162 

states that are party to the ICESCR. 

4.2.2 Individual Complaints 

This mechanism is built into article 2 of the OP, it allows any one, or any group to 

submit a communication to the committee, provided they stand under the 

jurisdiction of a State party. The communication must be related to a violation of 

one the rights, economic, social or cultural, that is set forth in the Covenant. The 

violation must be made by the respective State party.
68

 It is important to point out 

that no communication may be sent to the Committee that concerns a State party to 

the covenant that is not party to the present protocol.
69

 

Any communications sent to the committee is to be subjected to a rigorous 

screening process to judge the admissibility of the communication. The 
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admissibility criteria are found in article 3 of the OP and we shall only look to the 

most important criteria here, the rest can easily be found in the actual article. 
70

 

The most important admissibility criteria here would be the exhaustion of 

domestic remedies. It means that any communication that has not made it all the 

way to the top of the national legal system is not to be accepted by the Committee. 

This rule has its basis in the old idea of state sovereignty, remedies from outside of 

the state jurisdiction is only to be available as a last solution when all else has 

failed, thus leaving matter domestic for the individual state parties as long as 

possible. The only exception to this rule is in cases where the application of 

domestic remedies would lead to an unreasonably long waiting period.   

In accordance with article 5 the State parties shall in some cases take interim 

measures before a determination on the merits has been reached, when urged by 

the Committee, in cases where exceptional measures may be necessary to avoid 

irreparable damage to the victim of the alleged violation.
71

 After the complaint has 

been processed through the Committee and a decision has been made the 

Committee are to hold follow up a follow up procedure. After the communication 

has been examined the Committee transmits its views on the communication along 

with its recommendations, if any to the concerned parties. The State party is then 

to submit a written response to the Committee within six months containing 

information on any actions taken in the light of the views and recommendations of 

the Committee.
72

 Lastly the Committee may invite the State party to submit any 

further information about any measures the State party has taken in response to its 

views and recommendations, if deemed appropriate, in the State parties subsequent 

report under the articles 16 and 17 of the Covenant.
73
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4.2.3 Inter-State communications 

Next up is the Inter-State communications found in the OP in article 10. It allows 

State parties to communicate complaints to the Committee about treaty violations 

by other State parties. The use of this enforcement mechanism is dependent on a 

declaration by the alleged State party to the committee wherein it states that the 

State party in question recognizes the committee’s competence to receive and 

consider complaints on alleged violations made by another State party. Unless 

such a declaration has been made, no communications concerning that State party 

can be received.
74

 In every matter concerning the communication, the report shall 

be communicated to the State parties concerned.
75

 It should be noted that while 

this line of enforcement is common amongst different United Nations treaties, the 

method of Inter-State communication has never been used in any of the different 

UN instruments.
76

 

4.2.4 Inquiries 

The inquiry process is found within article 11 of the OP and in order for an inquiry 

to be made, the State party in question must first have made a declaration to the 

Committee recognizing their competence to undertake inquiries.
77

 Once that is in 

place the Committee may conduct an inquiry when it receives “reliable 

information indicating grave or systematic violations by a State party of any of the 

economic, social and cultural rights set forth in the Covenant”.
78

 When this occurs 

the Committee shall invite the State party to cooperate in the examination of the 

information received and also to submit observations with regard to the 
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information concerned. If the need should arise, the Committee may designate one 

or more of its members to conduct an inquiry and to report urgently to the 

Committee any findings. This inquiry may where warranted include a visit to the 

State parties territory, this does however require the State parties consent.
79

 An 

inquiry is to be held confidentially and the cooperation of the State parties is to be 

sought at all times. After the inquiries findings have been examined they are to be 

submitted back to the concerned State party together with any comments and 

recommendations made by the Committee.
80

 The State party in question is to 

submit their observations to the Committee within six months of receiving the 

transmission from the Committee. The inquiry process may be subject to a follow-

up procedure six months after the initial inquiry was completed. 

Article 13 provides protection measures for anyone who has submitted a 

communication to the Committee, the article states that all State parties are to take 

appropriate measures to protect individuals under its jurisdiction and see to it that 

they are not subjected to any form of ill-treatment as a consequence of 

communicating with the Committee pursuant to the present Protocol.
81

 The State 

parties are to include a summary of its activities under the present Protocol in its 

annual report to the Committee.
82

 

4.3 The International Covenant on Civil and Political Rights 

Just like the ICESCR the ICCPR has a built in system for the State parties’ annual 

reports.
83

 The mechanism for Inter-State reporting is also part of the Covenant in 

article 41
84

, as opposed to the ICESCR which has the Inter-State complaints 

mechanism built into its OP rather than the Covenant itself. Just like its sister, the 
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ICCPR does not provide an individual complaints mechanism in the Covenant 

itself, but rather in the first optional protocol to the Covenant. The First Optional 

Protocol to the International Covenant on Civil and Political Rights was adopted 

by the United Nations General Assembly 16 December 1966 and entered into 

force on 23 March 1976, the same timeframe the Covenant itself followed.  The 

optional protocol has 35 signatories and 115 parties through the use of 

Ratification, Accession and Succession.
85

 This is opposed to the Covenant which 

has 74 Signatories and 168 Parties.
86

 The ICCPR does not however allow for any 

form of inquiries to be made, meaning that the ability for the monitoring human 

rights body to initiate inquiries into alleged serious, grave or systematic human 

rights violations by a State party is not possible under the ICCPR nor under any of 

its two optional protocols.  

4.4 A comparison of the two sister covenants 

Here we will look deeper at the differences in the two covenants in terms of time 

and mechanisms of enforcement. Firstly it is of great interest to see the difference 

in the time it took for the different Covenants to get their Optional Protocols 

passed, while the ICCPR had an optional protocol from its creation that allows for 

individual complaints it was not until 2009 that the ICESCR got an OP that allows 

for individual complaints, the 33 year long discrepancy between them really shows 

something. To not offer the same level of protection for economic, social and 

cultural rights is a clear double standard, a clear division of the rights into the first 

and second generation of human rights. I would also like to go as far as to say that 

individual complaints mechanism is the most important form enforcement that 

exists on the international scene for human rights and to not have offered it for 

economic, social and cultural rights sooner is a clear sign of a depreciative attitude 

towards second generation human rights- 
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As mentioned before the ability to make Inter-State complaints has never been 

used, it remains available within the OP of the ICESCR and the ICCPR itself. As it 

has never been used and there remain significant political disadvantages with 

reporting alleged shortcomings or violations of human rights in other states and the 

authority to recognize such accusation must be declared by the accused 

state(which can also rescind the declaration at any time), it remains a useless and 

toothless mechanism of enforcement. The annual reports submitted by the 

different State parties is surely an important source of information as well but the 

information in the State party reports cannot be viewed in that one light only, it has 

to be seen and read together with “Shadow reports” submitted by NGOs and other 

actors on the international scene to provide a full and clear view on the status of 

human rights.  

The ICCPR does not allow inquiries to be made into alleged grave, serious or 

systematic human rights violations of a State party, the ICESCR does allow for 

this, but its legal basis stems from the OP to the Covenant and not the Covenant 

itself, that means that in order for an inquiry to be made, the State party must be 

subject to the OP as well as the Covenant. While the Covenant itself has 162 

ratified State parties, the OP only has 15, in other words less than 10% of the 

humans protected by the Covenant actually enjoys this mechanism of enforcement, 

it is also a very fragile means of enforcement as the State parties firstly has to 

acknowledge the right of the Committee to undertake an inquiry, they can also 

rescind such an acknowledgement at any time. In other words the inquiry process 

aimed at protecting the individuals does fairly little as of this time, of course this 

may change given time if more State parties come to ratify the OP, but it will still 

remain a very delicate and toothless means of enforcement even then. 

4.5 Concluding Remarks  

After having looked at the two sister covenants we have discovered that there is 

more that unites than divides them, they have almost the same mechanisms of 

enforcement, however the similarities ends there. Civil and political rights have 

existed as first generation of human rights for a long time, they have had more 
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focus, more funding and more power behind them from the start. The ICCPR had 

an optional protocol more or less since its inception and it has thusly afforded the 

people of the State parties with the ability to launch individual complaints in the 

form of communications all these years. Granted both the covenants have the 

individual complaints mechanism in its optional protocol but as has been 

mentioned before, the ICESCR has only just gotten its optional protocol off the 

ground as it entered into force roughly a year ago. Given all these points I think it's 

hard to argue against the fact that the different levels of enforcement that's been 

available to the different covenants is anything but proof that the division into first, 

second and third generation of human rights is as glaringly apparent here as it is 

everywhere else in the international system of human rights. The mechanisms of 

enforcement needs to be brought up to the same level for both the covenants to 

counter the different generations of rights.  

As the invention of its optional protocol is a relatively new occurrence, it is hard to 

say what form of impact, if any, the enforcement mechanisms contained therein 

will have on the international community and on the protection, fulfilment and 

realization of the right to work. It is surely a step in the right direction, but now 

remains the difficult task of getting all the State parties of the Covenant to sign and 

ratify its optional protocol as well, this is no small task considering the reluctance 

states all across the globe has shown when it comes to economic, social and 

cultural rights, the number of reservations to the covenant is proof of this if 

anything. Given time, information, money and an aura of open-mindedness we 

might see vast improvements for the right to work given these new tools of 

compliance, but this is not something that I nor anyone else expect to happen 

overnight, it will take a lot of effort and work to bring the State parties into the 

optional protocol. 

 As the right to work is part of the second generation of human rights it has 

suffered in the same way as all the other economic, cultural and social rights. It 

remains clear that the right to work has had its chances greatly improved recently 

with the launch of the optional protocol, bringing the protection offered to it, 
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eventually up to the same standard as that which is offered to the first generation 

rights. This has strengthened the power of the right to work significantly and it 

will continue to do so as more and more State parties ratify the OP. This says to 

me that the protection now offered to the right to work makes it an actual human 

right, before it was merely a theoretical right without any real power or means of 

enforcement, but it has now transcended to a new level, closer to that of the civil 

and political rights and its status of a human right has been cemented. 

5. Introduction to the Regional Systems 

So far we have looked closely at the international system that upholds the 

economic, social and cultural rights, but for this part of the thesis we will dive 

right into the regional systems for human rights, we will look closer at the 

European and Inter-American system for human rights. There are also similar 

systems in the middle east, Africa and Southeast Asia but neither of these systems 

are very developed so we will focus our scrutiny on the more established systems 

to see how they deal with the right to work. 

5.1 Europe 

The European regional system was founded, like so many other instruments of 

human rights, in a post World War II arena. The founding document here was the 

European Convention on Human Rights [Cit. ECHR] which was opened for 

signatures on 4 November 1950 and entered into force on 3 September 1953.
87

 It 

drew inspiration from the UDHR and its aim was to incorporate civil and political 

rights into a region wide system. As a product of the aftermath of a continent who 

had been at war for a long time the rights protected within the Convention were 

chiefly of a civil and political nature, a system for  economic, social and cultural 

rights did not appeal to the founding members. Members to the Convention are all 

the state parties of the Council of Europe, any new members to the Council are 

expected to ratify the convention at their earliest opportunity. 
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5.1.2 European Convention on Human Rights 

The ECHR was founded as a result of a war torn Europe where the protection of 

civil and political rights (negative rights),  not economic, social and cultural rights, 

was an priority, as such the convention deals with rights such as the right to life, 

prohibition on torture, right to a fair trial and so forth. When searching for a 

regional system for economic, social and cultural one has to look elsewhere for 

answers. 

 Firstly the ECHR does not use a system of state reporting as there is no longer any 

committee that oversees the convention, rather the European Court on Human 

Rights has the exclusive jurisdiction on all matters of interpretation and 

application of the convention.
88

 

Just as the ICESCR the ECHR allows for inter-state cases through article 33, by 

which any high contracting part may refer to the court any alleged violation of the 

provisions within the convention by any other high contracting part.
89

 It does not 

allow for inquiries launched by the Court itself, rather it is based on a system of 

applications sent in from individuals, groups or organizations who claims to be the 

victim of an violation by any one of the high contracting parties.
90

 Such 

applications are subject to a number of criteria of admissibility chief amongst 

which is the requirement of domestic exhaustion before a application may be 

admitted to the court.
91

  

While the ECHR does not cover the right to work as it is solely focused on civil 

and political rights it is important for me that we bring it up so that we may 

compare the status of the right to work with the civil and political rights in the 

ECHR, through the available remedies and general status of the instruments. As 

matters stand the enforcement mechanisms for civil and political rights in the 
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European system are quite similar to international methods used by the ICESCR 

with the few differences mentioned above, chief amongst which is the lack of state 

reports and an inability for the court itself to instigate an inquiry into an alleged 

violation. The European system of human rights deal with economic, social and 

cultural rights through a different instrument with different means of enforcement, 

namely the European Social Charter. 

5.1.3 The European Social Charter 

The European Social Charter [Cit. Charter] was adopted on 18 October 1961 by 

the Council of Europe, it was meant as a supplement to the ECHR which as 

mentioned only contained Civil and Political Rights.
92

 The Charter has since its 

inception in 1961 been the subject to revision, in 1996 a revised Charter was 

adopted, it then came into force in 1999 and it is in the process of  gradually 

replacing the Charter of 1961. While the Charter of 1961 has been signed by 47 

and ratified by 43 the revised Charter of 1999 only has 45 signatures and 33 

ratifications leaving the extra provisions contained therein with significantly 

reduced protection in many of the European states. 

The Charter from 1961 covers the right to work in its very first article, article 2 

deals with just conditions of work, an exceptional difference from the ICESCR can 

here be found as the Charter provides for a minimum of two weeks of holiday with 

pay per year.
93

 Other than that the provisions are quite similar to the ones found 

within the ICESCR, we have the right to safe and healthy working conditions, the 

right to fair remuneration, the right to organization and the right to collective 

bargaining, all of which can be found within in ICESCR. 

In accordance with article 21 the Contracting parties are to send in reports to the 

European Committee of Social Rights with respect to the application of the 

provisions that they have accepted every other year.
94

 They are also to send in 

reports with regards to provisions that they have not accepted, these reports are to 
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come at appropriate intervals as requested by the overseeing Committee.
95

 The 

Charter does not in itself allow for any communications to be sent in, nor does it 

allow for inter-state complaints or inquiries to be made. In the second additional 

protocol to the Charter  (adopted in 1995 and entered into force in 1998 by the 

council of Europe) there is a provision that allows for certain group complaints 

with regards to unsatisfactory application of  the provisions of Charter. This 

complaints mechanism is restricted to use only to a small number of organizations 

found within the first article of the second additional protocol.
96

 In accordance 

with article 2 of the same protocol the list of viable organizations may be widened 

by a declaration made by the Contracting state.
97

  

Both the original Charter and its revised counterpart operate in different way from 

other instruments of human rights with regards to the provisions within the 

conventions, rather than to be bound by all the provisions the high contracting 

partners are to consider the first part of the conventions as a declaration and use all 

appropriate means to pursue the realization of that. Then the high contracting 

parties are to be bound by a set number of minimum provisions of part 2 of the 

convention, some of these have to stem from a set pool of articles while the rest 

just need to measure up to a certain number. This is true both for the original 

Charter as well as the revised one.
98

 

 The revised Charter of 1999 provides the same provisions for the right to work as 

the Charter of 1961 only that it is goes much further in its provisions. For example 

it declares that the contracting parties are to provide four weeks holiday with pay 

per year for each worker as a bare minimum.
99

 It also adds many other provisions 

dealing with the right to work such as protection in cases of unemployment and 

right to information and consultation. In accordance with Part IV of the revised 
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Charter indicate that it allows for the same mechanisms of enforcement as the 

original charter with the usage of collective complaints and the use of annual state 

party reports as well.
100

 

 As mentioned above the revised Charter is meant to replace the original charter 

but due to far reaching provisions and increased regulations many of the larger and 

more powerful high contracting parties to the Council Of Europe has yet to sign 

and or ratify this new and improved Charter. As with all other forms of 

international law there remains a scepticism against it, especially when the 

provisions become too big and controlling, many of the added provisions here 

have already been added to the original charter through the two additional 

protocols so one can but hope that the high contracting parties eventually realizes 

the importance of the added rights therein and finally decide to ratify the revised 

Charter. For a revised Charter without members such as France, The UK and 

Germany is not much of a regional system for the protection of economic, social 

and cultural rights when some of the most important states stand outside of the 

agreement, leaving the right to work exposed. 

5.1.4 Concluding Remarks on the European system 

As we have seen the regional system for the protection of human rights in Europe 

is divided, just like it is on the international scene, we have a convention covering 

civil and political rights. Some years later the European states realized that other 

rights needed codification and protection as well, while civil and political rights 

had played a big role in Europe throughout the last fifty years of war, the 

protection of other rights was becoming increasingly important as well. The 1960s 

saw the rise of the European Social Charter which covered economic, social and 

cultural rights.  

Here we can see a discrepancy of roughly 10 years between the inception of the 

different instruments, not only that but while the ratification of the ECHR is more 

or less mandatory, the pressure to join the Social Charter is much something less. 
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Not only that but the pace in which high contracting parties have joined the Social 

Charter is much slower than for ECHR, when the Charter was revised the number 

of high contracting parties dropped, giving the perception that economic, social 

and cultural rights were simply not as important to protect according to the high 

contracting parties. Even today many of the biggest states in Europe stand outside 

of the Revised Charter and the increased level of protection that it provides for the 

citizens.  

The ECHR allows for complaints to be lodged, inter-state cases and third party 

intervention in the convention itself, no declaration has to be made and no 

additional protocol needs to be signed. The Social Charter however only allow 

communications from a selected few groups, using primarily state reporting to find 

out the status of economic, social and cultural rights. This means that the right to 

work is something much less than its cousins the civil and political rights. That in 

turn leaves me with the impression that the right to work exists mainly as a 

theoretical human right in Europe, it does not actually work as a human right as 

the means of enforcement available to redress violations are limited in such a way 

that they become virtually unattainable to most people. In other words it serves 

more as an inspiration to the high contracting parties than anything else. In Europe 

just as it is on the international scene, the level of protection afforded to economic, 

social and cultural rights is something far less than what is offered to the first 

generation of rights, civil and political, is this the result of Europe’s long history of 

war and strife or is it a calculated move on the behalf of high contracting parties. 

Even in Europe where many of the shining examples of working democracy 

reside, the protection offered to many of our most basic rights leaves something to 

be wished for… 

5.2 The Inter-American Human Rights System 

We will now direct our attention towards the Inter-American Human Rights 

System, which is a highly developed entity with many layers some of whom even 

date back to before the UDHR was established. The cornerstone of the Inter-

American system is the "American Declaration of the Rights and Duties of Man" 
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which was adopted in April of 1948 by the Nations of the Americas in the ninth 

"International Conference of American States" in Bogota. This means that it was 

created even before the UDHR which saw the light of day in December of 1948, 

making it the first international instrument of human rights.
101

 The rights contained 

within the American Declaration are similar to the UDHR as it contains more than 

simply civil and political rights, it is also filled with economic, social and cultural 

rights. 

 It is important to note that while it is the first ever human rights instrument it 

takes the form of a declaration and does as such not have any binding effects upon 

the contracting parties, rather it should be seen as a pinnacle of ambition and hope 

from which inspiration is to be drawn in order to create binding instruments in the 

future. It is rather unique in the way it was drafted as it not only contains rights 

bestowed upon the people but also duties for them to follow. The entirety of the 

second chapter covers a number of duties bestowed upon the people alongside the 

rights, marking a clear correlation between the rights of the citizens and the duties 

they owe to their community, that is reminiscent of John Locke and his ideas.
102

 

The American Declaration has two articles that deal with the right to work, article 

14 and 15, article 14 sets out the right to work as well as the right to fair 

remuneration whilst article 15 covers the right to leisure time and the use thereof. 

103
 The articles themselves are nothing special and they serve just the purpose they 

were set out to do, that is acting as a sort of minimal standard and as inspiration for 

later binding instruments. Article 37 of the American Declaration covers the Duty 

to Work, "It is the duty of every person to work, as far as his capacity and 

possibilities permit, in order to obtain the means of livelihood or to benefit his 

community".
104

 As such the declaration states that the right to work is not only a 
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human right, but it is also the duty of everyone to work as far as their capacity will 

let them in order to obtain the means for livelihood and for the betterment of the 

community, once again our thoughts are sent spiralling towards John Locke and 

his idea of a  social contract. 

As it is a declaration there are no methods of enforcements available through it, 

however both the Inter-American Court of Human Rights and Inter-American 

Commission on Human Rights hold it as a source of binding international law for 

its member states. While it has largely been superseded and overshadowed by the 

American Convention on Human Rights, the declaration is still enforced in respect 

to those states that have not ratified the convention, for example the United States 

and Cuba.
105

  

The American Declaration was not only the first ever human rights instruments but 

it also introduced duties as a concept, not only does the states have an obligation 

towards its citizens but the citizens have an obligation to their home states as well. 

While it established no binding obligations at the time, it has served as an 

inspiration four countless instruments since, superseding as it did, the UDHR, 

making the Americas the de facto birthplace of human rights as we know them, the 

American Declaration remains now to this day as a monument of mans greatness. 

5.2.1 Charter of the Organization of American States 

The Charter of the Organization of American States is a instrument for the Pan-

American states that set out the creation of the Organization of American States, it 

was adopted on 30 April 1948 at the International Conference of American States 

and it subsequently entered into force 13 December 1951. It has since been the 

subject of a number of amendments.
106

 

As stated in the first article of the Charter the purpose of the Organization of 

American States is "The American States establish by this Charter the international 
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organization that they have developed to achieve an order of peace and justice, to 

promote their solidarity, to strengthen their collaboration, and to defend their 

sovereignty, their territorial integrity, and their independence. ".
107

 It serves as sort 

of an Pan-American equivalent to the United Nations Charter and as such the 

provisions within it are binding to all the state parties.  It contains a number of 

provisions aimed at strengthening the protection for working people, article 34 

puts forth that all the State Parties to accomplish a number of basic goals which 

includes "fair wages, employment opportunities, and acceptable working 

conditions for all".
108

 

Article 45 of the Charter is of great importance for the right to work, it states  that 

the right to work is both a right and a social duty, as it gives dignity to the one 

whom performs it and as such it should be performed under certain conditions 

including fair wages, a decent standard of living for the worker and his family, this 

being both during his working years, in his old life and when circumstances 

deprives him of the possibility to work.
109

 The article also includes the right to free 

organization and all the freedoms that comes with it.
110

  

It also provides for the founding and organization of an Inter-American 

Commission on Human Rights whose principal function shall be to promote the 

observance and protection of human rights.  It stipulates that an Inter-American 

Convention on human rights shall bring the necessary structure, competence and 

procedure for this commission and other organs responsible for these matters.
111

 

The Charter provides no enforcement mechanism as such, rather it leaves that to 

the aforementioned commission. 

                                                           
107

 Organization of American States (OAS), Charter of the Organisation of American States, 30 

April 1948. art.1. 
108

 Organization of American States (OAS), Charter of the Organisation of American States, 1948. 

art.34.G. 
109

 Organization of American States (OAS), Charter of the Organisation of American States, 1948. 

art.45.G.. 
110

 Organization of American States (OAS), Charter of the Organisation of American States, 1948. 

art.45.A. 
111

 Organization of American States (OAS), Charter of the Organisation of American States, 1948. 

art.106. 



51 
 

5.2.2 The American Convention on Human Rights 

This brings us neatly to the American Convention on Human Rights, adopted on 

22 November 1969 and entered into force on 18 July 1978 and was just the 

document sought after in the Charter. The American Convention does not include 

any economic, social or cultural rights in its original form, it is filled with civil and 

political rights, the exception being Article 26 which states that the State parties 

are to undertake measures, both internal and international of nature, with a view of 

progressively achieve, by legislation or other means, the full realization of the 

implicit rights in the economic, social, educational, scientific and cultural 

standards as set forth by the American Charter.
112

  

This lack of second generation human rights was rectified with the creation of an 

additional protocol that opened for signatures on 17 November 1988 and came into 

effect on 16 November 1999, the Additional Protocol to the American Convention 

on Human Rights in the area of Economic, Social and Cultural Rights.
113

 While 

the American Convention itself has had 25 ratified partners, two have 

subsequently denounced it leaving 23 active state parties out of the Organization 

of American States 35 members and out of these 23 state parties 14 have also 

ratified the first additional protocol.
114

  

The American Convention use a number of different provisions when dealing with 

enforcement, firstly it recognizes the authority of two different organs that are to 

deal with matters of fulfilment of the provisions of the convention, the Inter-

American Convention on Human Rights and The Inter-American Court of Human 

Rights.
115

 The main function of the Commission shall be to promote respect for 
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and defence of human rights,
116

 while the court has two primary functions, to hear 

and rule on cases of alleged human rights violations and to issue opinions on 

matters dealing with legal interpretations brought before it by state parties or other 

OAS bodies.
117

 Only the State parties and the Commission itself have the right to 

submit a case to the court, this requires that the procedures set forth in articles 48 

and 50 have been completed.
118

 The State party is also required to have made a 

declaration in which it states that it recognizes the court's jurisdiction relating to 

the application or interpretation of the convention.
119

 

A special form of state reporting is used in the American Convention, the State 

parties are to submit to the Committee a copy of each of their reports to the Inter-

American Economic and Social Council and the Inter-American Council for 

Education, Science, and Culture with regards to their different fields so that the 

commission may watch over the implementation of the rights implicitly set forth in 

the fields of economic, social, cultural, educational and scientific standards in the 

American Charter.
120

 The State parties are also to submit such information as the 

Commission may request of them with regards to domestic law to ensure the 

effective application of the provisions of the Covenant.
121

 As such they do not use 

the usual format of state reporting but rather they view other the reports made to 

other controlling bodies and may request any piece of information they may deem 

useful to ensure their mandate to promote respect and defence for human rights.  

The American Convention recognizes the right for any person, group of person or 

non-governmental entity recognized in one or more of the State parties to lodge 

petitions to the Committee containing denunciations or complaints of alleged 
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violations of rights in the convention by a State Party.
122

 So called inter-state 

complaints are also allowed for in article 45, however they require a declaration 

made by the State party that it recognizes the authority of the Committee to 

receive, examine and act upon such a complaint of alleged human rights violations 

by a state party.
123

 As is common practice in international law the 

communications, complaints and petitions lodged with the controlling body are 

subject to a number of admissibility criteria found within article 46 and 47 of the 

present covenant and they in themselves contain nothing out of the ordinary 

(exhaustion of domestic remedies, timeframe, litis pendens etc.).
124

 

After having looked at the methods of enforcement and the controlling body of the 

American Convention we now focus our attention on the first additional protocol 

and the economic, social and cultural rights contained therein. The right to work, 

just, equitable and satisfying work conditions and Trade Union rights are all 

recognized within the additional protocol and none of the provisions differ greatly 

from what was already stipulated in the American Charter and in the American 

Declaration.
125

 The right to work in all its forms is thusly recognized in the inter-

American system as well, nor does it differ greatly from the European regional 

system and the ICESCR.  

Article 19 of the additional protocol deals with means of protection, firstly the 

state parties to the protocol are to submit periodic reports to progressive measures 

they have taken to ensure the respect provisions of the protocol, to the Secretary 

General of the OAS whom in turn is to submit them to Inter-American Economic 

and Social Council and the Inter-American Council for Education, Science and 

Culture so that they in turn may examine them, copies of these reports are also to 

be sent to the Inter-American Commission of Human Rights. Different from 
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almost all other instruments, the additional protocol only allows for individual 

complaints to be made with regards to direct violations of certain rights, in this 

case it is violations of articles 8a and 13,trade union rights and the right to 

education that may lead to individual complaints being made in accordance with 

the rules of procedure set forth in the Covenant itself.
126

 

5.2.3 Concluding Remarks 

The founding document, the American declaration brings forth both civil and 

political rights on more or less equal footing as does the American Charter, the 

Convention itself, meant to bring forth the legal and binding obligations to 

previous nonbinding aspirations and principles of human rights, forgets the 

concept of economic, social and  cultural rights. Nearly 20 years after the 

Covenant entered into force the additional protocol does the same, this time the 

mechanisms of enforcement offered to the provisions within are nowhere near to 

the protections offered to the civil and political rights of the original Covenant.  

The system of periodic reporting remains the same as the Covenants but the 

possibility to raise inter-state complaints is nowhere to be found and the ability to 

lodge individual complaints is restricted to certain paragraphs and articles only. 

Here it should be impossible to argue any other thing than that the division into the 

first and second generation of human rights is apparent and clear, only a few of the 

economic, social and cultural provisions are important enough to warrant close to 

the same amount of protection as the civil and political rights. 

The Inter-American system offers different levels of protection just like its 

European counterpart and the status of economic, social and cultural rights leave 

much to be desired, at the very least they should enjoy the same level of protection 

as the civil and political rights, the difference in time cannot be adjusted but the 

levels of protection can, also a more strict approach need to be set towards getting 

more state parties to sign the additional protocol. Getting a state like the United 
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States to ratify the covenant in itself would be a huge step forward for the regional 

system of human rights in the Americas.  

The right to work definitely exists as a theoretical right within the Inter-American 

system as it is mentioned within all the relevant documents, it also places the 

rather unique system of duties on its members, recognizing that the right to work is 

not a one way street, while the American states recognizes its value as a human 

right, it is also the duty of each one living therein to work for the betterment of 

one's community. This makes one think that the right to work should also exist as 

a actual human right, but it is my opinion that the lacklustre and limited means of 

protection offered to it makes it something less than an actual human right. By 

giving the right to work, and all other economic, social and cultural rights the same 

means of protection as their first generation cousins would reaffirm the Inter-

American states belief in second generation rights and their status as human rights, 

but as matters stand now the right to work is something far less. 

6. Final analysis and comparison 

We have now entered the last part of this thesis, the final analysis and comparison, 

here I shall reflect upon what I have discovered so far and try to reconnect with the 

different parts of the thesis in order to finally come up with a answer to my 

question, does the provisions dealing with the right to work really have the status 

as human rights, both in an actual and theoretical sense.  

Human rights as a modern institute is the product of a post World War II world, 

the UDHR was adopted in 1948, in a world still recovering from war and 

genocide. And even though the UDHR reaffirms the faith in both civil, political 

and economic, social and cultural rights, the natural outcome of this was the 

eventual focus on political and civil rights. While the sister covenants were 

adopted and entered into force at the same time, the similarities ended there. 

Methods of enforcement, state participation, funding for the relevant treaty bodies 

are all things where civil and political rights are miles ahead of economic, social 

and cultural rights, where the right to work belong. As such it is very clear to me 
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that the division into first, second and third generation of human rights is an 

accurate description of the world of human rights today, a world where importance 

of the right to work and available remedies never will amount to the same heights 

as for example the right to freedom of movement. While the right to work existed 

as a human right even from the get go in the UDHR, it has suffered in the same 

way as other economic, social and cultural rights have.  

To understand why the division into the different generations of human rights 

came about, it is important to understand how we define human rights. They are 

rights we possess simply by being human, they are universal and applicable in one 

form or another to all human beings, they are the minimum level necessary for 

living a fulfilling and decent life.  Some may claim that the right to work is not a 

human right at all, but rather a social privilege, which can be afforded to the 

individuals of a state just as easily as they can be derogated from and removed. It 

is this authors opinion that this cannot be the case with the right to work as it is of 

paramount importance for the living of a fulfilling life, as such it must constitute a 

human right and not a social privilege.  

Without the right to work societies cannot expand and the individuals living in 

them cannot support themselves, making the right to work a necessary component 

for human life across the world, and thus the right to work must constitute a 

human right as it is of paramount importance to human life. Much has been written 

on the subject and when all is said and done, I like to think that I have shown that 

the differences between economic and civil and political rights are more 

differences of degrees than differences of a kind. The right to work exists within 

the current framework for human rights and should be treated as such a right. 

As we saw early in this thesis, there is a discussion taking place within the human 

rights institutions following the inclusion of so called socioeconomic rights. They 

came with the UDHR and has since been codified in a number of different treaties 

and covenants, but the question still remains till this day, do they really qualify as 

human rights? Many of the opponents to socioeconomic rights maintain that they 

are in fact not human rights but rather social privileges, offered by the states of 
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their own free will and can as such be rescinded whenever the state feels like it. I 

did my best to show you arguments from both sides of the aisle even thou it is my 

firm belief that most of, if not all of the so called socioeconomic rights qualifies as 

human rights. The right to work is essential in all societies no matter what norms 

and rules are used, it is definitely a necessary component for human life and must 

as such be seen as nothing less than a human right. 

As mentioned earlier, the formation of the modern institution of human rights was 

mainly a post WWII affair, the result of years of war and terror. As such the 

protection and promotion of civil and political rights was at the forefront of this 

new institution, the protection and promotion of economic, social and cultural 

rights came second. And while both the generations came about in the same time, 

at least on the international stage, the focus was always on the first generation of 

rights, thus they also received the lion's share of the funding and attention. As a 

result of this the second generation rights, including the right to work, has been 

suffering in silence for a long time with insufficient methods of enforcement and 

protection in general. However it looks like this is now about to change, at least 

gradually as the second generation rights receive more and more attention and 

protection through new instruments and other measures. 

If we look at the provisions of the ICESCR that deal with the right to work our 

view of the idea behind the right to work becomes clearer, and we get a better idea 

of what the right to work really entails. Several obligations are placed on the 

different State parties by the provisions, they are to respect, fulfil and protect the 

right to work through any number of different courses. Without going into any 

further detail of General Comment No.18 I feel that the information in it is of great 

importance for increasing the understanding of the right to work and the steps 

necessary for its full and complete adoption.  

We have seen the right to work on an international level through the eyes of the 

committee that oversee it with General Comment No. 18 which is filled with 

obligations and interpretations on what the right to work is and what it should be. 

It has been revealed to us as more than just some provisions aimed at the 
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protection, fulfilment and respect for the right to work, it has been unveiled as an 

all encompassing system aimed at the full realization for the right to work through 

the use of such entities as state obligations, implementations and remedies. The 

bottom line remains, the right to work is a human right and it is to be fully realized 

in all the state parties, as soon as possible with the use of all available resources of 

the state parties, the Committee on Economic, Social and Cultural Rights and the 

right to work is here to remain and to be taken seriously. 

Before we begin our comparison between the different systems I feel it would 

behove us to quickly discuss the lack of power behind the methods of enforcement 

that are available to back up the right to work with regards to violations of the 

State parties. 

Something that has proven true throughout the history of international law is the 

lack of real power behind the instruments. While declarations have no binding 

power in of themselves the treaties and conventions do, even so they are hardly 

ever supported by powerful methods of enforcement. Mostly it us up to the 

individual state parties to decide for themselves if they want to follow the 

recommendations made by the monitoring bodies as the states cannot be forced to 

comply beyond a certain point, the only real method left is naming and shaming. 

The use of blacklisting which puts certain state parties, that do not follow the 

recommendations and decisions made by the international bodies, to shame is a 

common tactic.  

This practice is never more prevalent than when dealing with economic, social and 

cultural rights, as we have seen throughout the different regional and international 

systems examined in this thesis, the methods of enforcement are scarce. Civil and 

political rights usually enjoy a much higher level of protection than their second 

generation siblings who often have spent a long time without any real means of 

enforcement, and in some cases a long time without recognition as human rights. 

When the second generation of human rights have found their way into an regional 

or international instrument the mechanisms of enforcement have usually been very 

limited in power or found in a different instrument, being it a optional protocol or 
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a additional protocol, which usually has a significantly lower number of state 

parties than the original covenant. 

It is not hard to understand why there remains a certain reluctance from the state 

parties that keep them from handing over too much power to international 

organizations, even though most international instruments go a long way towards 

protecting and promoting the sovereign state of its parties. There remains a 

scepticism and a worry that the international community will interject too much 

into the continual business of the individual state parties and they are therefore not 

interested in making the monitoring bodies and organs too powerful. In my own 

opinion this fear is not unfounded but it is my belief and hope that the division of 

human rights will desist and that all human rights will be brought up to the same 

level of protection and promotion, I do however realize that this is far from 

happening, it remains a distant concept due to common misunderstandings and 

general ignorance. 

We have now come to a most important part of this thesis, the comparison of the 

status of the right to work, as a human right and as a condition for living, across 

the international scene and throughout the European and Inter-American System. 

As the right to work in its material form is more or less the same across the board 

we shall have to look to available means of enforcement as well as time of 

inception of the relevant instruments, amongst other things, to reach some form of 

understanding of the right to work in the different systems. Both the international 

system founded through the United Nations and the Inter-American one is founded 

upon nonbinding declarations, both appeared on the scene in 1948, where the 

Inter-American one is roughly six months older, and they both include the right to 

work amongst their provisions.  

Neither was intended to be a binding document but rather serve as a inspirational 

documents containing principles of human rights and guidance for further 

instruments, as matters stand now the Inter-American declaration serves as 

customary international law towards certain states whom are under the jurisdiction 
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of the Inter-American Court of Human Rights and the UDHR has also reached the 

level of customary international law.  

The European system never had a declaration of the sorts but rather saw its 

inception in the 1950s with the adoption of the ECHR which does not cover the 

right to work as it is solely focused on civil and political rights. The ECHR took 

the form of  a convention and was as such legally binding straight away for all the 

state parties, the Inter-American system got a legally binding instrument later in 

the Inter-American Convention on Human Rights that was adopted in 1969 but it 

took another nine years for it to come into force, at this time the right to work was 

not implemented in the convention. 

On the international scene we saw the creation of the sister covenants with the 

ICCPR and the ICESCR, both were adopted in 1966 and came into force roughly 

ten years later.  At this stage only the Inter-American system lacked any real 

protection to economic rights as both the ICESCR and European Social Charter 

were in place and they both had explicit and but somewhat less than adequate 

protection for the right to work. The Inter-American system saw this protection 

integrated into the original convention with and additional protocol that came into 

force in as late as 1999 whereas the European system saw the creation of the 

European Social Charter as early as 1961 and it was subject to further revising all 

the way up to 1996. As matters stand the European social charter was the first 

document to bring about any real protection to the right to work with the ICESCR 

coming a good 15 years later and the Inter-American system offering protection 

much later, the American system already had some protection for the right to work 

rights with the Charter of the Organization of American States which came into 

force in 1951. However it offered little in the area of supervision and remedies as 

it cited the creation of a different instrument dealing with the human rights as 

such.  

As is seen in all of these cases, the protection for first generation rights came a lot 

earlier than the protection for second generation rights such the right to work, not 

only that but many of the provisions, the protections and the means of enforcement 
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came in the shape of different documents. Some bore the form of additional or 

optional protocols, other were different instruments entirely, that meant that while 

the protection for civil and political rights remained strong, the protection offered 

to the right to work was often overlooked and gave the state parties ample 

opportunity to avoid any real commitment in the area. Not only were the 

enforcement methods somewhat optional but they were also significantly reduced 

when dealing with the second generation of rights including the right to work, the 

restrictions of individual complaints made in the Inter-American Convention is a 

prime example of this, all civil and political rights bear the right to remedies but 

only a selected few of the economic, social and cultural rights are offered the same 

level protection.  

The European social charter and its mechanism of group complaints have been 

around for roughly 18 years now, the ability to bring individual complaints 

through the ICESCR has been available for little more than a year and the limited 

Inter-American system has seen 15 winters so far, they are all relatively young 

institutions where not much has yet come to pass. As such, their efficiency and 

strength remains to be seen and tested. The different systems shares many traits 

and mechanisms, most being inefficiency and youth so it is not hard for a watchful 

eye to see that a level of division exists in human rights. The civil and political 

rights enjoy many recourses for action and have been around for many years 

whereas the second generation rights have barely been tested yet, but the fact that 

we had to wait so long for provisions and protections that appear meek compared 

to what's offered to the first generation does not bode well.  

The different systems all share a general aura of scepticism towards them, many of 

the more powerful states, be it on a regional or international level, are reluctant to 

give power to these instruments. This means that once again the civil and political 

rights are at an advantage as they have been around longer and gathered many 

State parties before the scepticism towards international law became as prevalent 

as it is now. As per usual they have many more state parties to their conventions 
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and optional and additional protocols, thusly offering the rights therein a much 

higher level of protection, even in some of the more powerful and sceptical states. 

 Given all these facts, the general conception that the right to work, as a second 

generation right, is something less than a full human right, is easy to take on. 

However it is my opinion that the relatively new changes made to different 

systems dealing with the right to work, with particular focus on the methods of 

enforcement therein, show a slight shift in the wind, what used to be something 

less is now turning in to a full human right with protection that comes with it and, 

hopefully, it will achieve the same level as the civil and political rights in due 

time. 

While the different systems all have their various strengths and weaknesses, I 

would say that while the Inter-American system offers its citizens the weakest 

means of protection, fulfilment and respect for the right to work. The European 

regional system offers some methods of enforcement for the right to work, but the 

lack of a pure individual complaints mechanism that is easy to use for individuals 

is felt strongly and cannot be overlooked. While some of the provisions offered in 

the revised Social Charter are very far going and friendly to the right to work, it 

also serves as a double edged sword that has kept it from being ratified by many of 

Europe's bigger and more prominent states. A result of this is that the right to work 

cannot be seen as an actual human right in either of these systems, it exists on a 

theoretical level as it is mentioned within the confounds of the respective systems, 

but the actual level of commitment given to it makes it something else, something 

less. The protection offered to civil and political rights remains strong in both 

systems, so there is not a general lack of enforcement to blame for this, but an 

unwillingness to extend the same protection to the right to work.  

The International scene offers the strongest methods of enforcement out of the 

different systems, even thou the optional protocol that provides these methods has 

not yet been universally ratified. The protection offered at the  international scene 

is also very new, and as such it is unclear if the protection offered will be as useful 

and strong as is suggested in the instruments, but if only more State parties were to 
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ratify the optional protocol I think it will go far. As such the right to work exists 

both as an theoretical and an actual human right on the international level, there 

remains a distant hope that the generous methods of enforcement offered here may 

make its way into different regional systems thus providing a greater level of 

support and enforcement for the right to work on those levels. 

So what conclusion have I reached after writing all this? Does the right to work 

exist as a human right both as an actual right and a theoretical one and what status 

does it have? If we start with the theoretical approach there can be little doubt that 

the right to work is a human right, it was recognized on the international level 

early on in the development of the human rights framework and has since then 

solidified its place as a human right being recognized and protected both on the 

international level and in regional ones. Some might still question is validity but I 

believe that it has proven its worth, for whom can really dispute that the right to 

work is anything but a paramount building stone necessary for living a fulfilling 

life.  

Is it an actual right? Does it receive the same level of protection and enforcement 

as other rights? If compared to other economic, social and cultural rights there can 

be no question here, it definitely does, but when compared with civil and political 

rights it can be found wanting. Not wanting in the sense that it fails to qualify as a 

human right but rather that the protection, fulfilment and respect afforded to it, is 

by comparison minimal, this does not stand out from other economic rights as the 

symptom exists for all economic rights and not just the right to work. A lack of 

relevant cases is found throughout the different systems, mainly because the 

complaints mechanism afforded to the right to work is either very new (ICESCR) 

or it is difficult to make use of (European Social Charter) or it is afforded to very 

few parts of the right to work (American Convention on Human Rights). This 

makes the protection of the right to work found lacking so far, hopefully this is 

something that will change with time. I would say that the right to work does have 

an actual status as a human right as the international system is just that, 

international. The Covenant has been readily accepted and ratified across the 
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globe, with a few powerful exceptions, and even thou the investigated regional 

systems have been found wanting in this area, the power and respect that the 

international system brings with it is enough, for now. Hopefully the regional 

systems will take after their international counterpart and add to the protection and 

respect given to the right to work, and with time, making it an actual right in those 

circles as well.   
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