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ABSTRACT 

 

South African women are deprived several of their fundamental human 

rights as a result of the nation’s high rate of rape. This thesis aims to 

examine whether or not the government of South Africa is complying with 

its obligations under international law regarding its responsibility to protect 

women from rape in the province of KwaZulu-Natal.  

 

After having identified key provisions in international human rights law as 

well as in South Africa’s domestic legislation it is argued that the legal 

protection is adequate and comprehensive enough in protecting women 

from rape, both at the international and national level. However, on the 

basis of the results of the empirical studies conducted in KwaZulu-Natal, it 

can be concluded that challenges remain regarding the implementation. The 

gap between law and practice is evident and it is argued that the South 

African government needs to take further steps in order to close this gap and 

comply with its international obligations and deliver justice to the women. 
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1 INTRODUCTION 
 

1.1 Introduction to the topic 
 

We have heard about horrendous cases from all over the world. The student 

in Delhi who died after she had been brutally gang-raped on a public bus, 

the women in Congo raped by entire armies as a part of warfare and the girl 

next door raped by the guy she thought loved her. It seems to never end. 

Sexual violence and rape is constantly present in our societies. At the same 

time, international human rights law are playing a dominant role in world 

politics, declared to be a top priority on the international agenda.1 No state 

seems to question the opening phrase of Article 1 of the Universal 

Declaration of Human Rights (UDHR) - “All human beings are born free 

and equal in dignity and rights.” However, to rape survivors, human rights 

often appear to be unfulfilled promises rather than a protecting framework. 

The gap between law and practice is evident.  

 

South Africa has been internationally praised for its progressive 

constitution, which has been described as one of the best constitutions in the 

world with the most comprehensive protection of human rights. 2 

Nevertheless, the nation has among the highest rate of rape in the world and 

statistic shows that a woman in South Africa is more likely to be raped than 

                                                
1 See e.g. The Charter of the United Nations, Article 1, where promotion and 
encouragement of human rights are declared to be among the purposes of the United 
Nations. 2 Ddamulira, Jamil, ‘The Protocol to the African Charter on Human and Peoples’ Rights on 
the Rights of Women in Africa: South Africa’s reservations and interpretative 
declarations’, p. 43, 12 Law, Democracy & Development (2008) pp.41-61, available on 
<http://www.ajol.info/index.php/ldd/article/view/52893/41494>, last visited 22 April 2014. 
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educated.3 In a country, where international human rights law and its values 

of equality and dignity appears to be at the core of the constitution, one 

cannot help but wonder how this reality is possible and who is in charge of 

it?  

 

United Nations Special Rapporteur on violence against women addressed 

the topic of state responsibility for eliminating violence against women in 

her report from 2013.4 The report points out that “a state may incur 

responsibility where there is a failure to exercise due diligence to prevent 

or respond to certain acts or omissions of non-State actors.” 5  This 

statement give rise to the question whether or not the government of South 

Africa has done enough to fulfil its obligations under international law in 

respect of protecting South African women from rape.  

 

 

1.2 Aim and question at issue 
 

This thesis aims to examine whether or not the government of South Africa 

is complying with its obligations under international law regarding its 

responsibility to protect women against rape in the province of KwaZulu-

Natal. In order to achieve this aim it must first be investigated which these 

legal obligations truly are. Thereafter, South Africa’s compliance will be 

examined by looking at the domestic legislation and the reality faced by 

South African women. It is then possible to evaluate if the response is 

                                                
3 See South African Broadcasting Corporation (SABC) News, ‘South Africa, world's rape 
capital: Interpol’, 19 April 2014, available on 
<http://www.sabc.co.za/news/a/a424c0804af19b5e9583fd7db529e2d0/SouthAfrica,-
worlds-rape-capital:-Interpol-20121904>, last visited 27 April 2014. 
4 Report of United Nations Special Rapporteur on violence against women, its causes and 
consequences, Rashida Manjoo, Human Rights Council, UN Doc. A/HRC/23/49. 
5 Ibid., p. 4.  
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equivalent to the obligations. Accordingly, the question at issue is - which 

are the obligations of South Africa, under international law, to protect 

women within their jurisdiction from rape, and, does South Africa comply 

with these obligations regarding the province of KwaZulu-Natal.  

 

Hopefully, this study will provide a clarification of the extent of state 

responsibility for protecting women from rape under international human 

rights law. Further, it will hopefully provide a deeper understanding of the 

complex relationship between women's international human rights and 

women's de facto enjoyment of these rights, valuable in the pursuit of 

closing the gap between the two of them. 

 

 

1.3 Method and material 
 

Analysis of relevant sources of international law, in particular international 

human rights law, and South Africa's domestic legislation will be the point 

of departure for this work. Thus, treaties, jurisprudence and legal doctrine 

are together with other documents on international human rights law, 

mainly from the United Nations, the foundation of this research. Sources of 

soft law as well as documents without any formal legal weight will also be 

considered, such as resolutions and declarations from the UN General 

Assembly and reports from civil-society orginasations (CSOs). It should 

however be noted that the legal weight of soft law documents to some 

extent is uncertain and that non-legal sources may include subjective views. 

These sources are therefore referred to with caution. 

 

Empirical studies, carried out during a minor field study in the province of 

KwaZulu-Natal in South Africa, are also a source of great importance for 
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this thesis. The field study aimed to collect information about the reality 

South African women face when it comes to rape and the violations of the 

human rights involved. For this purpose, interviews were conducted 

foremost with professionals working with this issue in the region, mainly at 

different CSOs and crisis centers for rape survivors but also with legal 

scholars and state officials.  

 

As a result of the very high stigmatisation of rape survivors, it proved to be 

difficult to find women willing to be interviewed about their own 

experiences. I had no choice but to respect this. Trauma counselors 

explained to me the very difficulty of getting women to come to crisis 

centers and talk about this to someone at all. Anyway, I was able to speak 

personally to women about the issue more generally and cases about people 

in their surroundings often came up while few told about their own 

experiences.  

 

Due to safety aspects, I was very restricted regarding the areas where I 

could go and unfortunately some scheduled interviews in the rural areas and 

townships where cancelled since I was strongly advised not to go there. As 

a police officer in Durban explained to me, the time of election is not a 

good timing for an outsider to visit already unsafe no-go areas, especially 

not for interviews.6 Nevertheless, I had the chance to speak to several 

women working in these areas and I hope I can do these places justice by 

the information I’ve got from them, without having been able to visit all of 

the places myself.  

 

The interviews were carried out in a semi-structured form and started with a 

prepared set of questions and was complemented by subsequent questions 
                                                
6 The election was held the 7th of May 2014, one week after the field study ended. 
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raised as the interviews went on. To get the most out from each interview 

and get them as qualitative as possible the prepared questions varied 

depending on the position of the person in question. In total 22 interviews 

were carried out, of whom 12 with professionals and 10 with other South 

African women living in KwaZulu-Natal. The 10 women interviewed in 

their personal capacity were all between the age of 25 and 49 and picked 

randomly from different areas and social classes in the region. They were 

all promised anonymity in order to protect their privacy and safety. A list of 

persons interviewed in their professional capacities is however included in 

the bibliography and the information obtained from these persons is as far 

as possible referred to in footnotes.  

 

South Africa and the province of KwaZulu-Natal was chosen for the field 

study since the women there are probably among the most vulnerable to 

rape in the world.7 Statistics of the reportedly high incidence of rape in the 

country and in the particular province led thus to this decision. An analysis 

of the reality these women face, when it comes to this issue, is therefore of 

particular interest when studying rape as a human rights violation under 

international law. 

 

 

 

 

 

                                                
7  See e.g. The Stars, ‘South Africa gang rape a symbol of nation’s problem’, 11 February 
2013, available on 
<http://www.thestar.com/news/world/2013/02/11/south_africa_gang_rape_a_symbol_of_n
ations_problem.html>, last visited 8 May 2014. See also crime statistics from South 
African Police Service (SAPS), showing that KwaZulu-Natal has the highest rates of 
sexual assault in the country, available on 
<http://crimestatssa.com/provincesbycrime.php>, last visited 6 May 2014. 



	   12	  

1.4 Delimitations and definitions 
 

The issue of rape in South Africa is complex and many interesting aspects 

are relevant to bring up in a discussion on this topic. Historical, cultural, 

sociological, anthropological and psychological perspectives have much to 

say about the causes, the prevalence and the consequences of this crime. 

Nevertheless, due to the limits set for this study, the discussions here are as 

far as possible limited to a legal approach. However, it is inevitable to some 

extent, to adopt a contextual approach in order to explain the prevalence and 

seriousness of rape in South Africa and to present the outcome of the field 

study. Chapter 5, dealing with the issue of rape in South Africa and 

KwaZulu-Natal, does therefore necessarily take into account some crucial 

aspects of history, social norms and socio-economic factors. These non-

legal aspects should however bee seen as simplified descriptions of a 

complex reality. 

 

Sexual violence seems to appear in several forms and is experienced by a 

wide range of groups for various reasons, not least in South Africa.8 Since 

this study focuses on rape of women, other forms of sexual violence and 

other groups of survivors are left aside. Even though young girls also are 

exposed to rape, specific laws protecting children is omitted due to the 

limited space. 

 

Furthermore, it should be mentioned that this study only considers 

international law applicable in peacetime, why international humanitarian 

law not is addressed. Nor is international human rights law applicable to 

other regions than Africa dealt with, obviously because of the focus of 

South Africa.  
                                                
8 See 5.1 below. 
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In this thesis, in respect of the women who have been subjected to rape, 

they will be referred to as rape survivors rather than rape victims.9  

 

 

1.5 Disposition 
 

Chapter 2 provides a general description of international human rights law 

and how it protects women against rape. It aims to distinguish the special 

character of international human rights law and further to identify key 

provisions applicable to the issue of rape of women.  

 

Chapter 3 presents a summary of international human rights treaty law 

binding upon South Africa. The chapter is mainly focused on relevant treaty 

provisions applicable on the issue of rape, but does also examine the general 

role of international human rights law in South Africa.  

 

Chapter 4 consists of an overview of the most important domestic human 

rights law in South Africa protecting women from rape. It focuses on key 

provisions set out in the Constitution, the Domestic Violence Act, the 

Sexual Offences Act and the common law. 

 

Chapter 5 examines the situation of women and the enjoyment of their 

human rights in the context of the issue of rape in KwaZulu-Natal. A 

general presentation of the culture of violence and the prevalence of rape is 

provided in order to elucidate the seriousness and the extent of this concern. 

                                                
9	  While the term ‘victim’ is stigmatising and has negative connotations, strength and 
courage often seem to identify women who have experienced rape. The term survivor is 
therefore preferred and used in this thesis. However, exceptions may occur in quotations 
from other sources using the term ‘victim’. 
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This chapter is mainly based on material collected during the field study. 

 

Chapter 6 is the final chapter where concluding remarks are presented 

together with some recommendations and questions of interest for further 

studies.  
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2 THE PROTECTION OF WOMEN AGAINST RAPE IN     
   INTERNATIONAL HUMAN RIGHTS LAW  
 
2.1 Introduction 
 
International law deals primarily with the relations of states. However, 

international human rights law is an exception, concerned with rights of 

individuals and the obligations of states to respect, protect and fulfil these 

rights of individuals within their jurisdiction.10  

 
It is widely accepted that Article 38(1) of the Statue of the International 

Court of Justice provides the most authoritative statement on the sources of 

international law.11 It states that the sources consist of: 

 
“a. international conventions, weather general or particular, establishing rules 
expressly recognized by the contesting states; 
 
b. international custom, as evidence of a general practice accepted as law; 
 
c. the general principles of law recognized by civilized nations; 
 
d. (…) judicial decisions and the teachings of the most highly qualified 
publicists of the various nations, as subsidiary means for the determination of 
rules of law.” 

 

Like international law in general, most rules of international human rights 

law are derived from treaty law or customary international law.12 So are the 

                                                
10 The obligation to respect means that states must refrain from all actions that interfere 
with or restrict people’s enjoyment of human rights. The obligation to protect requires 
states to ensure that individuals and groups within its jurisdiction not are suffering from 
any human rights violation by third parties. The obligation to fulfil finally means that states 
also must take positive steps to facilitate the enjoyment of human rights. See Moeckli, 
Daniel, Shah, Sangeeta, Sivakumaran, Sandesh, International Human Rights Law, 2nd 
Edition, 2014, Oxford University Press, Oxford, pp. 102-103. 
11 Moeckli, Shah, Sivakumaran, International Human Rights Law, p. 75. 
12 Dixon, Martin, Textbook on International Law, 7th Edition, 2013, Oxford University 
Press, Oxford, p. 354. 
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provisions protecting women’s rights. This thesis is therefore primarily 

based on provisions found in international human rights treaty law and 

customary law.  

 

International human rights law includes several documents applicable to the 

protection of women against rape, although, no binding norm explicitly 

prohibiting it. The chief of law and policy at the United Nations High 

Commissioner for Refugees (UNHCR) has, in her dissertation on violence 

against women under international human rights law, described how 

violence against women has been understood and responded to in 

international human rights jurisprudence. She writes:  

 
“Essentially international human rights bodies have adopted two main pragmatic 
strategies to include violence against women within the existing human rights 
framework: the first, to conceptualise violence against women as a form of sex 
discrimination and second, to creatively reinterpret existing human rights 
provisions so that they apply to the experience of women.”13 

 
This is true regarding violence against women in general, as for rape of 

women in particular.  This chapter will therefore draw on various provisions 

within the framework of international human rights law in order to elaborate 

on the protection of women against rape therein, specifically focusing on 

the concept of integrity of the person. 

 
 

2.2 The Universal Declaration of Human Rights 
 

The milestone document on human rights, described as the most significant 

resolution ever adopted by the UN General Assembly, the Universal 

                                                
13  Edwards, Alice, Violence against Women under International Human Rights Law, 2011, 
Cambridge University Press, Cambridge, p. xi. 
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Declaration of Human Rights (UDHR), declares and lays out the foundation 

of the fundamental principals of human rights.14 Among these are the core 

principles of dignity, equality and non-discrimination, all declared to form a 

protection of women against rape under international human rights law.  

 
Article 1 and 2 of the UDHR explicitly express the very idea that all human 

beings hold the same set of rights and deserve to be treated equally without 

distinction of any kind. Accordingly, rape of women, when seen as a form 

of sex-discrimination, is protected by fundamental underlying principles of 

the international human rights system, outlined in UDHR. 

 

Further, Article 5 of the UDHR states “No one shall be subjected to torture 

or to cruel, inhuman, or degrading treatment or punishment.” This right is 

immediately connected to the principle of human dignity and crucial to the 

protection of women against rape under international human rights law. 

Article 7 of the UHDR also guarantees equality before the law, ensuring 

that all are entitled to equal protection of the provisions set out in the 

declaration.  

 

Although, the UDHR is a declaration adopted by the UN General Assembly 

and not a legally binding document in itself, it is now frequently regarded as 

reflecting customary international law.15 It is therefore a document of 

greater weight today than when it was adopted in 1948. Nevertheless, these 

principles are further refined in several specialised international binding 

treaties, which are presented below. 

 

 
                                                
14 Dixon, Textbook on International Law, p. 358. 
15 Chesterman Simon, M. Franck Thomas, M. Malone David, Law and Practice of the 
United Nations, 2008, Oxford University Press, New York, p. 451. 
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2.3 The International Covenant on Civil and Political Rights 
 

The International Covenant on Civil and Political Rights (ICCPR) is an 

essential instrument not only to human rights in general, but also to the 

realisation of women’s rights. It is a legally binding treaty, which makes all 

state-parties legally obligated to respect and give effect to its provisions, 

which include general principles outlined in UDHR.16  

 

Although the Covenant does not explicitly deal with violence against 

women, its core values of dignity, equality and respect for the integrity of 

the person are significant. Of particular importance is Article 7 that, like 

Article 5 in UDHR, prohibits acts of torture and other forms of ill treatment. 

The Committee that monitors the implementation of the Covenant, the 

Human Rights Committee (HRC), has recognised rape and other forms of 

violence against women as a form of torture falling under Article 7.17  

 

ICCPR also contains a prohibition of discrimination stating that all 

provisions of the treaty are applicable to all individuals without any 

distinction. 18  In addition, Article 3 includes an overlapping explicit 

prohibition of sex discrimination, requiring state parties to ”ensure the 

equal right of men and women to the enjoyment of all civil and political 

rights set forth in the present Covenant”. HRC has made it clear that Article 

3 is impaired whenever a person is denied the full and equal enjoyment of 

any right.19 Violence against women is specifically identified by HRC as 

one issue that degrades women’s entitlement to fully enjoy ICCPR rights in 

                                                
16 Dixon, Textbook on International Law, p. 360. 
17 HRC, General Comment No. 28, ‘Equality of rights between men and women (article 
3)’, U.N. Doc. CCPR/C/21/Rev.1/Add.10 (2000), para. 11. 
18  Art. 2(1) ICCPR. 
19 See HRC, General Comment No. 28, ‘Equality of rights between men and women 
(article 3)’, para. 2. 



	   19	  

equality and in totality, why Article 3 also is part of the protection of 

women against rape.20  

 

Despite the lack of any express provision, discrimination both in the public 

and private sphere are recognised by the HRC to fall within the scope of 

application of ICCPR.21 This means that state parties not only have a 

negative obligation to abstain from discriminating actions but also have a 

positive duty to protect individuals against discrimination by private actors.  

 

Furthermore, Article 4 states that no restrictions to the non-discrimination 

and torture provisions are permitted which makes these rights absolute and 

non-derogable. The prohibition against torture and other ill treatment is also 

a norm of international customary law and further a rule of jus cogens.22 

This peremptory norm is therefore of great importance since it cannot be 

evaded even by treaty.23  

 

What also is of great importance is ICCPR’s scope of application. It is 

obvious that states are responsible for their own actions and, thus, that any 

act of torture or ill treatment committed by a state official is a violation of 

Article 7 ICCPR. However, not only government officials are threats to 

human rights, and the right to be free from torture and other ill treatment 

would be very limited without application also to the private sphere. As 

mentioned above, a state does not only have a duty to respect human rights, 

but also a duty to ensure the protection of them.24 That is to exercise due 

diligence by taking reasonable measures to prevent and respond to human 

                                                
20 Edwards, Violence against Women under International Human Rights Law, p.182. 
21 HCR, General Comment No.31, ‘The Nature of the General Legal Obligation Imposed 
on States to the Covenant (Article 2)’, UN Doc. CCPR/c/21/Rev.1/Add.13, para. 8. 
22 Moeckli, Shah, Sivakumaran, International Human Rights Law, p. 177. 
23 Ibid. 
24 See 2.1 above. 
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rights violations within their territory or jurisdiction by non-State actors.25 

A state that fails to protect women from rape, within their territory, may 

therefore not comply with its obligations under international human rights 

law and Article 7 ICCPR in particular.26 Hence, state responsibility does 

arise, not by the rape itself but because of the lack of due diligence to 

prevent it or to respond to it by punishing the perpetrator.  

 
Article 17(1) guarantees further that “no one shall be subjected to arbitrary 

or unlawful interference with his privacy, family, home or correspondence, 

nor to unlawful attacks on his honour and reputation." There is no doubt 

that rape is a crime with serious implications on the victim’s privacy, 

honour and reputation. In some cultures the effects can be even worse 

human rights violations than the rape itself, such as honor killings. 

 

Furthermore, Article 26 provides an important provision regarding 

governments’ obligation to guarantee all persons equality before the law as 

well as equal protection of the law.  

 

In summary, ICCPR forms an important protection of women within the 

international human rights law framework. The high status of the covenant 

together with the extensive provisions affirmed to be applicable to the issue 

of rape has proved to be significant.  

 

 

 

                                                
25 Moeckli, Shah, Sivakumaran, International Human Rights Law, p. 124. 
26 The Human Rights Committee has in its General Comment 28 on equality between men 
and women, para. 11, explicitly regognised that the right to be free from torture and other 
cruel, inhuman and degrading treatment in Article 7 ICCPR may be violated if a state fails 
to protect women from rape. 
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2.4 The International Covenant on Economic, Social and  

      Cultural Rights 

 
The International Covenant on Economic, Social and Cultural Rights 

(ICESCR) may not be the primary source referred to when it comes to the 

protection of women against rape in international law. However, it does 

include a relevant provision in the context, namely Article 12(1): 

 
“The State Parties to the present Covenant recognize the right of everyone to 
the enjoyment of the highest attainable standard of physical and mental 
health.”27 

 

There is no question that rape adversely affects the physical and mental 

health of the survivor why this article also can be seen as a complementing 

element within the human rights framework protecting women from rape. 

 

 

2.5 The Convention against Torture and Other Cruel,  

      Inhuman or Degrading Treatment or Punishment  
 

The United Nations Convention against Torture and Other Cruel, Inhuman 

or Degrading Treatment or Punishment (CAT) provides some clarifications 

of the right to be free from torture and other ill treatment, already 

established by the UDHR and ICCPR. Of particular interest regarding the 

protection of women against rape is the outlining of obligations imposed 

upon state parties. State obligations identified in the convention include the 

creation and prosecution of offences of torture under domestic criminal law 

as well as ensuring that survivors of acts of torture obtain redress and have 
                                                
27 Art. 12(1) ICESCR. 
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enforceable rights to fair and adequate compensation.28  Yet, the limits of 

positive obligations are uncertain and it is not clear where the borderlines of 

state responsibility to prevent torture and other ill treatment are to be drawn. 

However, as highlighted by the Special Rapporteur on violence against 

women, the Committee against Torture, that monitors the implementation of 

CAT, argues that: 

 
“due diligence generally, and specifically as far as violence against women is 
concerned, occurs when State authorities or others acting in an official capacity 
or under colour of law, know or have reasonable ground to believe that acts of 
torture or ill- treatment are being committed by non-State officials or private 
actors and they fail to exercise due diligence to prevent, investigate, prosecute 
and punish such non-State officials or private actors consistently with the 
Convention. It also argues that the State bears responsibility and its officials 
should be considered as authors, complicit or otherwise responsible under the 
Convention for consenting to or acquiescing in such impermissible acts. Since 
the failure of the State to exercise due diligence to intervene to stop, sanction 
and provide remedies to victims of torture facilitates and enables non-State 
actors to commit acts impermissible under the Convention with impunity, the 
State’s indifference or inaction provides a form of encouragement and/or de 
facto permission. The Committee has applied this principle to States parties’ 
failure to prevent and protect victims from gender- based violence, such as rape, 
domestic violence, female genital mutilation and trafficking.”29 

 
 

2.6 The Convention on the Elimination of all forms of 

      Discrimination Against Women  
 

The Convention on the Elimination of all forms of Discrimination Against 

Women (CEDAW) was adopted by the UN general Assembly in 1979 to 

promote women’s substantive equality with men and prohibit 

                                                
28 See art. 4-10 CAT. 
29 See ‘Report of United Nations Special Rapporteur on violence against women, its causes 
and consequences, Rashida Manjoo’, UN Doc. A/HRC/23/49, para. 27. See also 
Committee Against Torture, General Comment 2, ‘Implementation of article 2 by States 
Parties’, U.N. Doc. CAT/C/GC/2/CRP.1/Rev.4, para. 18. 
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discrimination against women. Article 1 provides a comprehensive 

definition of ’discrimination against women’ covering both direct and 

indirect discrimination within the public as well as the private sphere, 

stating: 

 
“The term "discrimination against women" shall mean any distinction, exclusion 
or restriction made on the basis of sex which has the effect or purpose of 
impairing or nullifying the recognition, enjoyment or exercise by women, 
irrespective of their marital status, on a basis of equality of men and women, of 
human rights and fundamental freedoms in the political, economic, social, 
cultural, civil or any other field.”30 

 

The lack of an explicit reference to violence against women is widely 

recognised as a limitation of CEDAW.31 However, the committee on the 

Elimination of Discrimination Against Women (CEDAW Committee), 

which monitors its implementation, has declared gender-based violence as a 

form of prohibited sex discrimination within the meaning of the definition 

in Article 1.32 The inclusion of violence against women as a form of sex 

discrimination has been described as a transformation of CEDAW into a 

gender-based violence treaty rather than merely an anti-discrimination 

treaty.33  

Rape of women is thus prohibited as a form of sex discrimination and all 

state parties are committed to take appropriate measures to eliminate such 

discrimination by any person, according to Article 2. That includes an 

obligation to act with due diligence to prevent and respond to rape and other 

acts of violence also by non-state actors in the private sphere. 34  As 

                                                
30 Art. 1 CEDAW. 
31 Moeckli, Shah, Sivakumaran, International Human Rights Law, p. 324. 
32 See CEDAW General Recommendation No. 19, ‘Violence against women’, UN doc. 
A/47/38, para. 6-7.	  
33 Edwards, Violence against Women under International Human Rights Law, p. 180. 
34 CEDAW General Recommendation No. 19, para. 9.  
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highlighted by the CEDAW committee, States may therefore be held liable 

if they fail to prevent or investigate and punish private acts of rape against 

women, and for failures to provide compensation.35  

The CEDAW Committee has also emphasised that a perpetrator’s right to 

liberty cannot supersede a woman’s human right to life and physical and 

mental integrity, which might be an important statement for women’s rights 

that too often are disadvantaged when balanced with other rights.36  

 

 

2.7 The African Charter on Human and Peoples’ Rights 
 

The African Charter on Human and Peoples’ Rights (ACHPR) reaffirms the 

fundamental values of human dignity and equality found in UDHR. Article 

1 obligates all state parties to recognise the rights, duties and freedoms of 

the Charter and to adopt legislative or other measures to give effect to 

them.37  Article 2 includes a general prohibition of discrimination while 

Article 18(3) specifically protects women and states that:  

 
“The State shall ensure the elimination of every discrimination against women 
and also ensure the protection of the rights of the woman and the child as 
stipulated in international declarations and conventions.”  

 

ACHPR, thus, obligates state parties to ensure protection of rights 

protecting women from rape stipulated in other international instruments 

such as ICCPR and CEDAW. This might be the most important element of 

the ACHPR on the issue at hand. 

 

                                                
35 Ibid. 
36 Edwards, Violence against Women under International Human Rights Law, p. 167. 
37 Art. 1 ACHPR. 
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2.8 The Protocol on the Rights of Women in Africa  
 

The Protocol to the African Charter on Human and Peoples Rights on the 

Rights of Women in Africa (PRWA) entered into force in 2005 and 

provides a comprehensive protection of the rights of African women. The 

African Commission on Human and Peoples Rights has in this instrument 

laid down crucial principles for African governments to base their 

legislation on.38 While guaranteeing woman a range of various rights, the 

protocol does also explicitly prohibit domestic violence against women, 

including rape, and is partly because of that considered to constitute an even 

stronger protection for women than its international counterpart, CEDAW.39 

Article 1 defines violence against women as: 

“all acts perpetrated against women which cause or could cause them physical, 
sexual, psychological, and economic harm, including the threat to take such 
acts[…]”  

Violence against women is particularly emphsised to violate women’s right 

to dignity, life, integrity and security of the person as well as the right to be 

protected from harmful practices. Article 3, stipulates every woman’s right 

to respect for her dignity and explicitly obligate state parties to take 

appropriate measures to protect women from sexual violence.40 Article 4, 

which declares women’s rights to life, integrity and security of the person, 

further require state parties to take effective measures to enact and enforce 

laws to prohibit all forms of violence against women including unwanted or 

forced sex whether taking place in private or public.41 In addition, it calls on 

state parties to adopt any other measures necessary to ensure the prevention, 
                                                
38 Ddamulira, ‘The Protocol to the African Charter on Human and Peoples’ Rights on the 
Rights of Women in Africa: South Africa’s reservations and interpretative declarations’, p. 
43. 
39 Moeckli, Shah and Sivakumaran, International Human Rights Law, p. 447. 
40  Art. 3, para. 4 PRWA. 
41 Art. 4, para. 2(a) PRWA. 
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punishment and eradication of all forms of violence against women.42 

Article 4 does also set out a positive obligation on state parties to study the 

causes of violence and promote awareness and other measures to eliminate 

these causes. States are also obligated to provide funding for all appropriate 

measures to combat violence against women and to punish perpetrators and 

implement effective reparation programmes for survivors.43 Article 5, deals 

with harmful practices and forms a broader protection that also is of 

relevance in the context of rape. Among other things, it places a positive 

obligation on States to take all necessary measures to protect women who 

are at risk of being subject to all forms of violence.44  

 

Another positive State obligation set out in the protocol is found in Article 

25, which calls on States to provide appropriate remedies to women whose 

rights have been violated. Regarding the implementation of the protocol, 

Article 26 calls on States to undertake to adopt all necessary measures. In 

particular it highlights the necessity of funding and providing of other 

resources to ensure full and effective implementation. 

 

By these provisions, PRWA provides a strong legal protection for women 

and obligates all state parties to take effective measures to prevent and 

punish acts of rape in accordance with the principle of due diligence.  

 

 

 

 

 

                                                
42 Art. 4, para. 2(b) PRWA. 
43 Art. 4, para. 2(i), para. 2(e) and 2(f) PRWA. 
44 Art. 5(d) PRWA. 
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2.9 Conclusion 
 

The global concern regarding rape and other forms of violence against 

women has resulted in several international and regional legal instruments 

promoting gender equality and specifically targeting women’s rights. As 

this chapter has shown, the absent of an explicit prohibition against rape in 

any binding international human rights treaty does not mean that rape not is 

prohibited. Characterising rape and other forms of violence against women 

as a form of torture or sex discrimination has filled an important gap in 

international human rights law and there is no doubt that women hold the 

right to not be raped. ICCPR and CEDAW are therefore considered to 

constitute the most important protections for women against rape within 

international law.45 State parties to these instruments are obligated to act 

with due diligence to prevent and respond to issues of rape in addition to 

other forms of human rights violations. Given that ICCPR prohibits any 

reservations to its torture provisions and that these provisions also are 

recognised as rules of jus cogens, ICCPR might provide a stronger 

protection than CEDAW. Nevertheless, none of these approaches is 

unproblematic and they have been critisised for putting a double and 

unequal burden of proof on women.46 Not only do women have to prove the 

rape, but also that the impact was as serious as torture or that the act was 

discriminatory. Furthermore, these strategies fail to acknowledge that rape 

is a grave and serious violation of women’s human rights worth its own 

international legal attention, regulation and condemnation. If nothing else, 

that would be an important statement one could wish international law 

included.  

                                                
45 However, in the African Region, PRWA might be the most important instrument since it 

explicitly addresses the issue of sexual violence against women. 
46 Edwards, Violence against Women under International Human Rights Law, p. 262. 
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3 THE IMPLEMENTATION OF INTERNATIONAL   

   HUMAN RIGHTS LAW IN SOUTH AFRICA 
 

3.1 Introduction 
 

Since the end of apartheid and the establishment of a democratic South 

African society, human rights have been a priority for the state and the 

government has ratified a wide range of international human rights 

instruments. South Africa has also since then, played a prominent role in the 

work for human rights and multilateral cooperation within the international 

community and within the UN particularly.47 Even at a regional level, South 

Africa has played a significant role for promoting and protecting human 

rights among its neighbors.48  

 

The status and importance of international law in South Africa, is of course 

essential to the role and respect of international human rights law in the 

country. South Africa’s constitution requires all interpretations of the Bill of 

Rights to be made in light of international law,49 which reinforces the 

principles of international human rights law in South Africa’s domestic 

legal framework. Courts must further ensure that interpretations of any 

                                                
47 As the Human Rights Council highlighted in the Report of the Working Group on the 
Universal Periodic review of South Africa in 2012, South Africa has demonstrated its 
commitment to multilateralism by hosting the United Nations Conference on Trade and 
Development, the World Summit on Sustainable Development, the World Conference 
against Racism, Racial Discrimination, Xenophobia and Related Intolerance, the 2010 
International Federation of Association Football World Cup and the Conference of the 
Parties to the United Nations Framework Convention on Climate Change. See Report of the 
Working Group on the Universal Periodic Review South Africa, UN document 
A/HRC/21/16, para. 26 and 32. 
48 See Report of the Working Group on the Universal Periodic Review South Africa, UN 
Doc. A/HRC/21/16, para. 27 - 28. 
49 The Constitution of the Republic South Africa, section 39. 
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domestic legislation are consistent with international law.50 In addition, the 

constitution explicitly refers to treaties and customary international law as 

sources of law in South Africa.51 The implications of these provisions has 

proved to be that South African courts now commonly refer to international 

human rights treaties and invoke international human rights norms and 

decisions adopted by international human rights bodies.52  

 

 

3.2 International human rights treaties 

 

Most important in the context of the protection of women against rape, is 

that South Africa is a state party to CEDAW and ICCPR, which were 

ratified by the government in 1995 and 1998 respectively.53 Furthermore, 

South Africa is a state party to CAT and has so far signed ICESCR without 

ratification.54  

 

No reservations are made by South Africa either to CEDAW or ICCPR. 

They are therefore both fully legally binding upon the State and no 

provisions can be denied. However, one can wonder if any reservation to 

the provisions in question would be effective anyway.55 

                                                
50 Ibid., section 233. 
51 Ibid., section 231 and 232. 
52 Dugard, John, International Law: A South African Perspective, 3rd Edition, 2005, Juta & 
Co, Ldt, Cape Town, p. 338. 
53 See United Nations Treaty Collection Database, avalible on 
<https://treaties.un.org/Pages/DB.aspx?path=DB/MTDSG/page1_en.xml>, last visited 6 
May 2014. 
54 Ibid. 
55 Since the right to not be tortured is absolute and non-derogable, reservations to that 
ICCPR provision would not be given any effect. Whether or not reservations to the relevant 
provisions on sex discrimination in CEDAW would be effective is less clear. Arguably, 
such reservation might be incompatible with the object and purpose of the treaty, and 
therefore declared void. See the Vienna Convention on the Law of Treaties, Article 19, that 
limits the States liberty to make reservations. 
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Even though South Africa is a state party to ICCPR as well as to both 

optional protocols thereto, the state has a weak reporting record. No report 

has ever been submitted to the HRC under ICCPR.56 In addition, most of 

the few submitted reports on CAT and CEDAW were also several years 

late.57  One may therefore question how serious South Africa is about the 

implementation of these treaties. Obviously, the lack of reports makes it 

difficult and complicated to evaluate the efforts made by the government to 

implement the treaties.  

 

 

3.3 The African Charter on Human and People’s Rights and   

      its protocol on the rights of women  
 

South Africa ratified ACHPR in 1996 and PRWA in 2004. The primary 

enforcement mechanism for ACHPR as well as for PRWA is through the 

reporting process to the African Commission on Human and Peoples’ 

Rights. The commission has emphasised the efforts made by South Africa 

to promote and protect human rights but it has also expressed concern about 

the high incidence of sexual violence against women in the country.58  

Although several reservations are made by South Africa to PRAW, these do 

                                                
56 The reporting history to the United Nations Human Rights Treaty Bodies is available on 
<www.bayfsky.com>, last visited 21 April 2014. 
57 I.a. The three last reports on CEDAW, due in Januari, 2001, 2005, and 2009 were all 
submitted in July 2009. Ibid. 
58 Concluding Observations and Recommendations on the First Periodic Report of the 
Republic of South Africa by the African Commission, III- Areas of concern, para. 22. 
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not affect the protections of women against rape provided in the protocol.59  

 

 

3.4     Conclusion 

 

It has been demonstrated that international law, and international human 

rights law in particular, is assigned a prominent role in the South African 

jurisprudence. Not only does the constitution refer to international law as a 

source of law in the state but it also requires courts to interpret national 

legislation in compliance with South Africa’s obligations under 

international law. These obligations include the most important protection 

of women against rape found in ICCPR, CEDAW and PRWA, since South 

Africa is state party to these instruments.  

The prominent role taken by the state in the work for human rights is of 

course positive and important, but should not be overestimated. Apart from 

the importance of ratification and standard-settings, effective 

implementation is vital. No matter how many human rights treaties are 

ratified, one must bare in mind that it is not until the provisions are 

implemented and have shown real effects, that the commitment of the state 

party is fulfilled. 

To examine the real impact of international and regional human rights 

instruments on South Africa’s human rights jurisprudence it is necessary to 

look closer at the domestic legislation, the judicial practice and the real 

                                                
59 The reservations relate to the death penalty on pregnant and nursing mothers, the 
registration of marriages and the nationality or citizenship of children born of alien parents. 
See Ddamulira, ‘The Protocol to the African Charter on Human and Peoples’ Rights on the 
Rights of Women in Africa: South Africa’s reservations and interpretative declarations’, p. 
41. 
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situation of women at the grass roots level. The following two chapters will 

therefore focus on these matters. 
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4. THE PROTECTION OF WOMEN AGAINST RAPE IN  

    SOUTH AFRICA'S DOMESTIC LAW 
 

4.1. Introduction 
 

Despite the young history of oppression and discrimination during apartheid 

in 1948 to 1994, South Africa is today a country at leading edge when it 

comes to legal protection of human rights and gender equality. Since the 

African National Congress (ANC) came to power in 1994, the South 

African government has taken several progressive measures to advance 

women’s rights.60 That includes the adoption of a range of legislation 

entrenching equality and prohibiting discrimination and violence against 

women. Among the most precious laws, regarding the protection for women 

against rape, are the Constitution, The Domestic Violence Act and The 

Sexual Offences Act. All dealt with below in this chapter. 

 

As South Africa has a mixed legal system relying on both civil and common 

law, there is also a common law protection of value for women’s protection 

against rape. Judgments on the issue have established some significant 

principles, specially regarding state responsibility. 

 

 

4.2 The Constitution 
 

The Constitution of the Republic of South Africa, adopted in 1996, is the 

supreme law of South Africa and has been internationally praised for its 

                                                
60 Buhlungu, Sakhela, Daniel, John, Southall, Roger, Lutchman, Jessica, State of the 
Nation: South Africa, 2007, Human Sciences Research Council Press, Cape Town, p. 426. 
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comprehensive, strong and explicit protection of human rights.61 These 

rights are found in chapter two, called the Bill of Rights, and consist of 

Section 7 – 39 of the Constitution. The Bill of Rights declares itself a 

cornerstone in the democracy of South Africa and ensures the values of 

dignity, equality and freedom for all people in the country.62  Furthermore, 

it states that the government must respect, protect, promote and fulfil the 

rights in the Constitution.63  

 

The right to freedom and security of the person, found in section 12, is 

probably the most important protection of women against rape within the 

constitution. It includes the right to bodily and psychological integrity, 

namely, the right to security in and control over one’s own body and the 

right to be free from violence whether from public or private actors.64 The 

formulation of this right is essential since state officials traditionally have 

had a reluctance to intervene in private matters such as marital rape.65 

Although the right to be free from violence is couched negatively, as a right 

to be free ’from’, the Constitutional Court has recognised that this right 

imposes a direct obligation on the State to protect all human beings to be 

free from violence even within the domestic sphere.66  The Supreme Court 

of Appeal has clearly referred to these rights in rape cases, proving their 

importance. In the case S v Chapman67 the court contextualised rape as: 

                                                
61 Ddamulira, ‘The Protocol to the African Charter on Human and Peoples’ Rights on the 
Rights of Women in Africa: South Africa’s reservations and interpretative declarations’, p. 
42. 
62 The Constitution of the Republic of South Africa, Section 7(1). 
63  Ibid., section 7(2). 
64 See Ibid.,  section 12(1c) and 12(2b). 
65 Combrick, Helen, ‘The dark side of the rainbow’, Acta Juridica (2005) pp. 171-199, 
avalible on 
<http://www.heinonline.org.ezp.sub.su.se/HOL/Page?collection=journals&handle=hein.jou
rnals/actj2005&page=171#177>, last visited 17 May 2014, p. 173. 
66 Bonthuys, Elsje and Albertyn, Catherine, Gender, Law and Justice, 2007, Juta & Co, 
Ldt, Cape Town, p. 322. 
67 S v Chapman 1997 (3) SA 341, Supreme Court of Appeal (SCA). 
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“a very serious offence, constituting as it does humiliating, degrading and brutal 
invasion of the privacy, the dignity and the person of the victim. The rights to 
dignity, to privacy and integrity of the person are basic to the ethos of the 
Constitution and to the defensible civilization. Women in this country are 
entitled to the protection of these rights.”68 

 

Furthermore, the strong protection of equality, in section 9, is indeed of 

great importance since it guarantees everyone full and equal enjoyment of 

all rights and freedoms. The actual effect of women’s right to freedom and 

security of the person is clearly dependent on the right to equality, which 

illustrates the interdependence and indivisibility of human rights in 

general.69 The right to have one’s dignity respected and protected is also 

part of the constitutional protection of women against rape.70   

 

The Constitution does further require every court to promote the spirit, 

purpose and objects of the Bill of Rights when interpreting any legislation 

and when developing the common law.71 This provision indicates the 

permeated impact the Bill of Rights has within the whole South African 

legal framework.  

 

Lastly, it should be mentioned that the rights outlined in the Constitution are 

derogable. They may therefore be limited under certain conditions as long 

as the limitations are reasonable and justifiable in an open and democratic 

society based on human dignity, equality and freedom.72  

 

 

 

                                                
68 Ibid. 334J-345B. 
69  Bonthuys and Catherine, Gender, Law and Justice, p. 297 
70 The Constitution of the Republic South Africa, section 10.  
71 Ibid., Section 39(2). 
72 Ibid., Section 36. 



	   36	  

4.3 The Domestic Violence Act 

“IT IS THE PURPOSE of this Act to afford the victims of domestic violence the 
maximum protection from domestic abuse that the law can provide; and to 
introduce measures which seek to ensure that the relevant organs of state give 
full effect to the provisions of this Act, and thereby to convey that the State is 
committed to the elimination of domestic violence.”73 

 

The Domestic Violence Act 116 of 1998 is widely regarded as being a 

progressive example of such legislation internationally.74 It was created to 

address the reality faced by many South African women, namely, gender 

based violence. 75  Basically, it pledges the concretisation of the 

constitutional rights to gender equality and freedom of violence and it is 

applicable to a broad spectrum of violence, including rape.76  

“Domestic relations” is defined broadly, including marriage, cohabitations 

relationships, parents and other family members, engagements, dating and 

customary relationships, including an actual or perceived romantic, intimate 

or sexual relationship of any duration.77 Because of this wide scope of 

application, the Act is an important piece of legislation in protecting women 

from rape since it’s estimated that 60 percent of all sexual assaults survivors 

in South Africa know their perpetrator.78  

As survivors of domestic violence long have suffered from an ineffectual 

criminal justice system, the Act further places obligation upon the police to 

assist complaints in number of ways.79 For instance, they should help to 

                                                
73 The preamble to the Domestic Violence Act 116 of 1998. 
74  Buhlungu, Daniel, Southall and Lutchman, State of the Nation: South Africa, p. 427. 
75  Bonthuys and Catherine, Gender, Law and Justice, p. 323. 
76 The Domestic Violence Act, section 1. 
77 Ibid. 
78 Bonthuys and Catherine, Gender, Law and Justice, p. 302. 
79 Buhlungu, Daniel, Southall, Lutchman, State of the Nation: South Africa, p. 427. 
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find suitable shelter and medical treatment as well as inform the survivor of 

the right to lodge a criminal complaint.80  

Even though the implementation of the Act has proved to be problematic in 

some ways, there is no doubt that the Domestic Violence Act is a 

progressive piece of legislation in the fight against rape in South Africa.81  

 

 

4.4 The Sexual Offences Act  

The Criminal Law (Sexual Offences and Related Matters) Amendment Act 

of 2007, also known as the Sexual Offences Act, is another piece of key 

legislation in combating rape and other forms of sexual crimes in South 

Africa.  

By way of introduction the preamble admits that South Africa has failed to 

meet the need of rape survivors in many respects: 

  “South African common law and statutory law do not deal adequately, 
effectively and in a non-discriminatory manner with many aspects relating to or 
associated with the commission of sexual offences, and a uniform and co-
ordinated approach to the implementation of and service delivery in terms of the 
laws relating to sexual offences is not consistently evident in Government; and 
thereby which, in too many instances, fails to provide adequate and effective 
protection to the victims of sexual offences thereby exacerbating their plight 
through secondary victimisation and traumatisation;”82  

To bring change to this somber description the Act, as described in its first 

chapter, aims to:  

                                                
80 The Domestic Violence Act, section 2. 
81 Bonthuys, Albertyn, Gender, Law and Justice, p. 323.	  
82 See the preamble of the Criminal Law (Sexual Offences and Related Matters) 
Amendment Act 32 of 2007.  
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“[A]fford complainants of sexual offences the maximum and least traumatising 
protection that the law can provide, to introduce measures which seek to enable 
the relevant organs of state to give full effect to the provisions of this Act and to 
combat and, ultimately, eradicate the relatively high incidence of sexual 
offences committed in the Republic”.83 

The Act defines a range of sexual offences and also addresses other issues 

relating to sexual crimes. It contains provisions about the services to be 

provided for survivors as well as regulating how the criminal justice system 

shall deal with these cases.  

Rape is defined as “[a]ny person ('A') who unlawfully and intentionally 

commits an act of sexual penetration with a complainant ('B'), without the 

consent of B”.84 Consent is thus a central concept defined as “voluntary or 

uncoerced agreement”.85 These definitions together provide a clear and 

comprehensive prohibition of rape and are therefore key provisions within 

the legal framework to protect women from rape.  

In order to prevent HIV infections in rape survivors, the Act set out the right 

to post-exposure prophylaxis (PEP) for anyone who has been exposed to the 

risk of being infected by a sexual offence.86 This service is of particular 

importance for rape survivors that literally can be life changing, not least in 

South Africa where HIV is an issue of grave concern.87  

Given that the Act is a vital piece of legislation to combat rape, the 

implementation unfortunately seems to have fallen short in delivering 

service and justice to the majority of rape survivors. 88 

                                                
83 The Sexual Offences Act, Chapter 1, section 2.	  
84 Ibid., chapter 2 section 3. 
85 Ibid., chapert 1 section 1. 
86 Ibid., chapter 5 section 28. 
87 See 5.4 below on Rape and HIV.  
88 See Iqbal, Nabihah, ‘Violence Against Women in South Africa: President Zuma and the 
ANC Still Have Not Got the Message’, Oxford Human Rights Hub, 21 February 2013, 
available on <http://ohrh.law.ox.ac.uk/?p=1116>, last visited 21 April 2014. 
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4.5 The Common Law Protection 

When looking at the domestic legal protection of women against rape the 

South African jurisprudence deserves attention. Case law plays an 

important role in the state, not least when it comes to the recognition of 

state obligations to protect women’s rights. Since the adoption of the Sexual 

Offences Act the role of common law has however become limited to issues 

not dealt with in the Act. Before, rape was a crime only defined and 

punishable by common law. Today the significance of the common law, in 

the context of rape, is primarily related to the extent of positive state duties.  

South African courts have dealt with a number of cases where complainants 

have claimed state responsibility due to the state’s failure to comply with 

positive duties to address sexual violence. The jurisprudence emerged 

demonstrates that government agencies operating within the criminal justice 

system have a specific duty to protect women against rape and that a failure 

to do so could result in state accountability.89 Several convictions clearly 

indicate the courts’ willingness to recognise positive state duties to address 

rape and other forms of violence against women. 

S v Baloyi90 was the first South African case of significance dealing with the 

state’s obligation to provide effective remedies against domestic violence.91 

The Constitutional Court noted that domestic violence, including sexual 

assault, transgressed the constitutionally guaranteed right to be free from 

violence and held that the constitution imposes direct duties on the state to 

protect all persons to be free from any violation of this right, primarily 

through enactment of appropriate legislation and development of structures 

                                                
89 Bonthuys and Catherine, Gender, Law and Justice, p. 312. 
90 S v Baloyi 2000 (1) SACR 81 (CC). 
91 Combrick, ‘The dark side of the rainbow’, p. 175. 
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for effective implementation. 92  The court also noted that domestic violence 

violates the right to equality since it is gender-specific and both reflect and 

reinforce patriarchal domination.93  

In addition to the general state duties identified in S v Baloyi, the 

Constitutional Court has also recognised certain obligations for individual 

state agents within the criminal justice system. In Carmichele v Minister of 

Safety and Security and the Minister of Justice the Court developed a 

normative framework regarding the state’s legal duty to take proactive steps 

against violence against women.94 The court stated that “few things can be 

more important to women than freedom from the threat of sexual 

violence”95 and found that omissions and wrongful acts by police officers 

could result in state accountability for failure to protect women from 

violence. This judgment is important as it shows that South African 

legislation goes hand in hand with the principle of ‘due diligence’ in 

international human rights law.  

 

 

4.6 Conclusion 

South Africa’s domestic legislation indicates positive visions among the 

policy makers. As shown above, the law includes clear and vital statements 

about sexual violence as unlawful and despicable acts not tolerated in the 

country. The Bill of Rights lay out a foundation of values and require the 

government to respect, protect, promote and fulfil every person’s right to 

dignity, equality and freedom of violence. Thus, South Africa has 

constitutional duties to eliminate violence against women. The Domestic 
                                                
92 S v Baloyi 2000 (1) SACR 81 (CC), para. 11. 
93 Ibid., para. 12.	  
94 Combrick, ‘The dark side of the rainbow’, p. 176.  
95 Charmichele V of Safety and Security 2001 (4) SA 938 (CC) at 44.	  
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violence Act goes further in identifying duties of government departments 

to assist survivors of violence in the domestic sphere while the Sexual 

Offences Act criminalises rape and contains provisions on services to be 

provided survivors. The common law plays a role foremost by recognising 

specific steps the government and individual state officials are obligated to 

take. These sources of law interact and form a comprehensive legal 

framework protecting women from rape in South Africa, a framework that 

is in line with norms and standards set out in international human rights law 

as described above in Chapter 3. The state should therefore be commended 

for the measures taken to respond to the issue of rape by extensive and 

adequate legislation. Apart from these progressive laws, challenges remain 

to make them effective in practice. A pure legal response to a social 

phenomenon is not sufficient, neither to bring change in people’s daily life 

or to meet international obligations. 
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5. THE ISSUE OF RAPE IN SOUTH AFRICA AND 

    KWAZULU-NATAL 
 

5.1. Introduction 
 

Even though South Africa has among the highest rate of reported rapes in 

the world, it is estimated that only a very low percentage of all incidents, 

some claim 1 out of 20, are reported to the police.96  Whatever the precise 

numbers, it is clear that rape is an urgent concern of exceptional seriousness 

in the South African community. In 2013 there were a total of 66 197 

reported sexual offences to the South African Police Services (SAPS).97 Out 

of these 12 405 cases (18.7 percent) were reported in KwaZulu-Natal, 

making this province the one with the highest rate of reported sexual 

offences in the country.98 Within KwaZulu-Natal, Central Durban topped 

the list.99 In 2011 19.8 percent of the total population of South Africa lived 

in KwaZulu-Natal.100 

 

Last year, the brutal gang rape and murder of 17-year-old Anene Boysen 

drew international attention to the country’s epidemic of sexual violence.101 

President Zuma condemned the case and stressed that the court should 

impose the “harshest sentences” for sexual crimes. Further, he emphasised 

that sexual crimes have no place in South Africa and said, “We must never 
                                                
96 Bonthuys and Catherine, Gender, Law and Justice, p. 301. 
97 See Crime statistics from SAPS, available on 
<http://crimestatssa.com/provincesbycrime.php>, last visited 8 May 2014. 
98 Ibid.  
99 Crime statistics from SAPS, avalible on 
<http://crimestatssa.com/toptenbyprovince.php?ShowProvince=KwaZulu-Natal>, last 
visited 8 May 2014. 
100 Statistics South Africa, available on <http://beta2.statssa.gov.za> last visited 24 June 
2014. 
101 See e.g. The Stars, ‘South Africa gang rape a symbol of nation’s problem’, 11 February 
2013.	  
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allow ourselves to get used to these acts of base criminality.” 102 

Nevertheless, specific means of how the government actually is responding 

to the cruel reality is still not clear. The political will has therefore been 

questioned and criticism has been directed to Zuma and the ANC on how 

serious they are about reducing the high levels of rape and other forms of 

violence against women.103 The criticism has hardly been diminished by the 

fact that President Zuma himself has been charged with rape.  

 

 

5.2 Rape as part of a culture of violence 
 

While looking at the high rate of rape in South Africa, one should bear in 

mind that the presence of violence against women in a particular society 

tends to reflect the general level of violence in that society.104 South Africa 

has, with its extraordinary high level of inter-personal violence, not only 

been claimed to be the rape capital of the world, but also to been imbued 

with a general culture of violence. Although the progressive development to 

a democracy based on a human rights approach, it seems evident that the era 

of apartheid with violence and discrimination still has huge impacts upon 

the nation. All professionals interviewed for this thesis raised this as a main 

factor for the high rate of rape, describing today’s violence as a response of 

history. Generations of men who have suffered painful experiences of 

dehumanization, violence and discrimination in the past were explained to 

take out their anger on others, creating a cycle of violence where the victim 

becomes the perpetrator and contributes to the high rate of rape and 

                                                
102 See BBC News Africa, ‘South Africa’s Zuma outraged at Anene Booysen gang-rape 
murder’, available on <http://www.bbc.com/news/world-africa-21372711>, last visited 8 
May 2014. 
103 See e.g. Iqbal, ‘Violence Against Women in South Africa: President Zuma and the ANC 
Still Have Not Got the Message’. 
104 Bonthuys and Catherine, Gender, Law and Justice, p. 300. 
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violence against women.  

 

Trauma counselors bear witness to rape as a crosscutting issue hitting 

women in all ages from all socio-economic backgrounds no matter skin-

color.105 Rape of children is also relatively common which many explain is 

a practice often linked to cultural myths. Particularly the widespread belief 

that sex with a virgin can cure HIV, make youngsters, children and even 

babies especially vulnerable to rape. The occurrence of the so-called 

“corrective rape” is also an issue of serious concern that has drawn 

international attention upon South Africa.106 The practice targets primarily 

lesbian women and aims to “cure” them from their sexual orientation by 

raping them and turning them “back” to heterosexual. Despite these specific 

causes, most of the rapes in the country seem to be committed against 

women as nothing else than a means of power by the perpetrators, at least 

according to several professionals interviewed for this field study.107 Beside 

the horror of the history, they also referred to poverty, unemployment and 

alcohol and drug abuse as contributing factors to the high levels of violence 

in South Africa. 

 

 

                                                
105 Interview with Ms. Michelle Smith, Psychologist and Trauma Counselor, The Jes Foord 
Foundation for Rape Survivors, Hillcrest, 1 April 2014, Ms. Juba Khuzwayo, Programme 
coordinator and counselor, SINANI KwaZulu-Natal Programme for Survivors of Violence, 
Durban, 3 April, 2014, Ms. Cynthia Shezi, Trauma Counselor, The Open Door Crisis Care 
Centre, Pinetown, 7 April 2014 and Ms. Hasseena, Counselor, Careline Crisis & Trauma 
Centre, Assagay, 8 April 2014. 
106 See e.g. New York Times ‘The Brutality of ‘Corrective Rape’, 27 July 2013, available 
on <http://www.nytimes.com/interactive/2013/07/26/opinion/26corrective-
rape.html?_r=0>, last visited 21 April 2014. 
107 Interview with Ms. Devina Perumal, Lecturer and Human Rights Activist, School of 
Law, University of KwaZulu-Natal, Durban, 9 March 2014, Ms. Zandile Nhlengetwa, 
Former director for SIANI, KwaZulu-Natal Programme for Survivors of Violence, 24 
March 2014 and Ms. Michelle Smith, Psychologist and Trauma Counselor, The Jes Foord 
Foundation for Rape Survivors, Hillcrest, 1 April 2014. 
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5.3 The status of women  
 

Women’s social and economic status are closely linked to their 

vulnerability of rape and other forms of violence in society. The fact that 

many South African women are in a dependent relationship to their 

perpetrators does of course impact their ability to speak up and seek justice 

for what they have been exposed to. The empirical studies conducted for 

this thesis indicate economic dependence as a main factor for women to 

abstain from reporting incidents of rape to the police. As one counselor 

working with abused women in the rural areas outside Durban explained, 

these women do not really have a choice to report rapes committed by their 

husbands since that would mean that they would lose the breadwinner of the 

family.108 While they want the violence to end, they have no disposable 

financial resources and cannot afford their husbands to go to prison. Judicial 

scholars have also identified economic dependence on men as the most 

fundamental structural constraint that South African women face.109 Not 

only does it restrict women’s ability to enjoy their fundamental human 

rights of economical and social equality and independence, but it also 

makes them more vulnerable to violence and rape when dependent on 

abusive husbands. Beside the financial aspect are the social and emotional. 

Many women, particularly in the rural areas, often identify themselves in 

relation to men and are therefore often socially and emotionally dependent 

on their perpetrators.110 

 

Even though gender equality is guaranteed by the South African 

                                                
108	  Interview with Ms. Juba Khuzwayo. 
109 See Bonthuys and Catherine, Gender, Law and Justice p. 301. See also Rebecca J. Cook 
‘Women’s International Human Rights Law: The Way Forward’, 15 Human Rights 
Quarterly (1993) p. 249, where it is stressed that “[b]attered women often lack the 
economic, social and emotional means to leave their batterers”.	  
110 Interview with Ms. Juba Khuzwayo.	  



	   46	  

constitution, social norms and cultural traditions still impact women’s lives 

in ways that often neglect their independence and equality with men. As 

explained by academics as well as counselors working with women, a result 

of this is that women’s bodies often are considered owned by men in their 

surroundings such as husbands, pastors and priests.111 A rape by legal 

definition might therefore not always be a rape in the eyes of the perpetrator 

or even the survivor. The lack of information and the uncertainty about 

what rape actually is may contribute to the fact that rape in marriage and 

other relations is even more underreported than sexual assaults by strangers.  

 

The practice of polygamy is widely recognised and socially accepted in 

South Africa, even President Zuma has four wives himself.112 As polygamy 

only is legally and traditionally recognised in respect of men’s right to take 

multiple wives, it is argued that the practice generally impairs the status of 

women as well as their right to equality and dignity. The CEDAW 

committee that has taken a stance against polygamy and has held that it 

contravenes a woman’s right to equality with men supports this 

reasoning.113 Other cultural practices are also indicating a view of women 

as the second gender, subordinated to men. Another example of this is the 

practice of ukuthwala whereby women and girls are abducted and forced to 

marry men who have picked them out.114 

It is clear that the legal status of women not always is transmitted into 

                                                
111 Interview with Ms. Devina Perumal. 
112 Moeckli, Shah and Sivakumaran, International Human Rights Law, p. 447. 
113 See UN Committee on the Elimination of Discrimination Against Women (CEDAW), 
‘General Recommendation No.21: Equality in Marriage and Family Relations’, UN Doc. 
A/49/38, para. 14. 
114 According to professor Ntlama at the School of Law, University of KwaZulu-Natal, this 
is a commonly accepted practice in the region. Another interviewee, promised anonymity, 
told about when she at the age of 14 were picked up by a car full of men on her way home 
from school. The men had chosen her to become the wife of one of them. After the 
kidnapping the traditional negotiation process started between the men and her parents and 
the customary brideprice were eventually agreed.  
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women’s lives. While the South African constitution guarantees women 

equal rights and dignity as men, many women in the country face a totally 

different reality. Economical, social and emotional obstacles too often stand 

in the way for women to fully enjoy their free and equal legal status. It is 

thus shown that the unequal gender power relations inherent in a patriarchal 

society clearly affect women’s vulnerability to violence, why the 

empowerment of women is crucial to put an end to the sexual violence.  

 

 

5.4 Rape and HIV 

 

Not only is South Africa battling with one of the world’s highest rates of 

rape, but also with one of the world’s highest rate of HIV infections.115 

According to the United Nations programme on HIV/AIDS (UNAIDS), 

over six million people were infected with the disease in 2012.116 KwaZulu-

Natal has during the past twenty years been the province with the highest 

HIV prevalence in the country. In 2009 and 2010, 39.5% among the 15-49 

years olds were estimated infected.117  

 

Women have been identified as particularly vulnerable, partly because of 

biological factors but also because of the high levels of violence they 

face.118 Due to the gender inequalities described above, many women do not 

                                                
115 Artz, Lillian, Smythe, Dee, Should We Consent? Rape Law Reform in South Africa, 
2008, Juta & Co, Ldt, Cape Town, p. 52. 
116 UNAIDS, ‘HIV and AIDS Estimates in South Africa (2012)’, available on 
<http://www.unaids.org/en/regionscountries/countries/southafrica/>, last visited 8 May 
2014. 
117 See South Africa’s country report to UNAIDS ‘Global AIDS Response progress report 
2012 South Africa’, p. 34, avalible on 
<http://www.unaids.org/en/dataanalysis/knowyourresponse/countryprogressreports/2012co
untries/ce_ZA_Narrative_Report.pdf>, last visited 8 May 2014.  
118 Artz and Smythe, Should We Consent? Rape Law Reform in South Africa, p. 55. 
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have the power to say no to sex nor to insist on safe sex by asking their 

partner to wear a condom, which obviously set their sexual health at risk 

and increases their vulnerability to the virus.119  

 

Arguably, there is a connection between high rates of rape and HIV 

infections in South Africa. It is hardly questioned that the high prevalence 

of rape is a recognised factor of the spread of the virus and increases 

women’s vulnerability to become infected. What many do not know is that 

rape and HIV also relate to each other the other way around, where HIV is a 

trigger for rape. The well-established myth, already mentioned above, that a 

man can cure himself by having sex with a virgin is described as a 

contributing factor of the high prevalence of rape.120  

 

Although HIV-negative rape survivors have the right to free post-exposure 

prophylaxis (PEP) to reduce the risk of getting infected, numbers of barriers 

remain to make PEP accessible to those in need. Women exposed to sexual 

abuse are therefore often exposed even to have their health, and in a worst-

case scenario also their life, bereft. 

 

 

5.5 The criminal justice system and women's access to justice 

 

Because of its very nature, the criminal justice system is rather a reactive 

than a preventive tool in the struggle to combat and eliminate rape and other 

crimes. Higher penalties and conviction rates do therefore not automatically 

mean a stronger protection for women. However, it plays a major role 
                                                
119 Ibid.  
120 Ms. Devina Perumal explained that this is an issue of growing concern in South Africa. 
In fear of infection men, specially in the rural areas, tend to rape young girls and even 
babies in the belief that this ensures them good health and a HIV- and AIDS-free life.  



	   49	  

regarding the state’s responsibility to respond to rape by punishing 

perpetrators and ensure survivors’ access to justice. From reporting to 

investigation, from investigation to prosecution and from prosecution to 

conviction, the criminal justice system is absolutely crucial.  

 

The South African criminal justice system’s response to the issue of rape is 

described as an evident failure, not only causing a culture of violence, but a 

culture of impunity for rape.121 This obviously goes hand in hand with 

women’s general lack of faith in the criminal justice system, which is 

described by as an obstacle impeding women to seek redress. A trauma 

counselor working with rape survivors in Pinetown, a suburb east of 

Durban, noted that women often decide to keep quiet due to their 

impression that the police are unwilling and unable to help them.122 A report 

from Human Rights Watch also shows that women tend to abstain from 

reporting rape incidents because of police officers’ mistreatments and 

unsympathetic, suspicious and hostile attitudes against rape survivors.123 

Several CSO agents working with abused women in KwaZulu-Natal today 

unfortunately confirm this picture. 124  Many of them share a common 

perception that rape survivors often are stigmatised and blamed to ‘ask for 

it’ by the way they dress, behave or by ‘risks’ they take while their 

perpetrators are excused. Entering the criminal justice system can therefore 

mean a secondary victimisation for many rape survivors since their personal 

credibility often is questioned and disparaged. Myths and stereotypes can 

play a part in decision-making processes within the whole criminal justice 

                                                
121 See Human Rights Watch, ‘World Report 2012: South Africa’, under ‘Women’s 
Rights’, available on <http://www.hrw.org/world-report-2012/world-report-2012-south-
africa>, last visited 21 April 2014. 
122 Interview with Ms. Cynthia Shezi. 
123Human Rights Watch/Africa, Violence Against Women in South Africa: The State’s 
Response to Domestic Violence and Rape, 1995, Human Rights Watch, New York, p. 91. 
124 Interview with Ms. Zandile Nhlengetwa, Michelle Smith and Ms. Hasseena, Counselor, 
Careline Crisis & Trauma Centre, Assagay, 8 April 2014. 
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system, from police to judiciary.125 

Costs associated with police report service also hinder women’s access to 

justice. Although the state has a duty to bear the cost when the applicant 

cannot afford it, many women do not receive this aid.126 In the rural areas it 

can be far to the nearest police station why the physical access becomes a 

barrier. Described by several CSOs working with rural women in KwaZulu-

Natal, going to the police station often means travel costs and loss of 

income, costs that many women cannot bear. 127  The importance of 

infrastructure and service delivery becomes clear with these perspectives in 

mind. A police station in Glenwood, a suburb of Durban, does however 

show a positive view of police services to rape survivors. The station has a 

special cottage for abused women and children where they can meet and 

talk to police officers and trauma counselors specialised in these issues. 

This kind of police service seems to meet the need of women but is 

unfortunately rare.  

Another concern about the South African police is that officers have been 

accused of accepting bribes from rape suspects, which, if that is the case, 

obviously threatens rape survivors’ ability to access justice. The 

government has responded that they take these allegations very seriously 

and that they encourage the community to report such actions.128 However, 

the need for more effective training of the criminal justice agents has been 

emphasised by many researchers.129 This is also a general view of the CSO 

representatives interviewed. Specifically was the lack of ability to deal with 

these issues by police officers brought up as a problem.  
                                                
125 Bonthuys and Catherine, Gender, Law and Justice, p. 310.	  
126  Buhlungu, Daniel, Southall and Lutchman, State of the Nation: South Africa, p. 433. 
127 Interview with Ms. Juba Khuzwayo. 
128 Human Rights Council, ‘Report of the Working Group on the Universal Periodic 
Review - South Africa’, UN Doc. A/HRC/21/16, para. 118. 
129 Bonthuys and Catherine, Gender, Law and Justice, p. 332. 
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While only a fraction of all rape incidents are reported to the police, 

approximately only 7% of these cases lead to convictions.130 Due to this 

underreporting, the low conviction rates and inconsistent sentencing, rape is 

described by researchers as a ‘high reward, low risk activity’ in South 

Africa. 131  There is no doubt that the criminal justice system has an 

important role to play to bring change to this description. 

 

 

5.6 Conclusion 

 

The issue of rape in South Africa and KwaZulu-Natal is, as this chapter has 

indicated, very serious and complex, linked to a number of societal factors. 

Patriarchal structures, societal attitudes and socio-economic circumstances 

do all impact women’s vulnerability to sexual violence as well as violence 

in general. While, the living conditions of South African women may differ, 

they are all more or less affected and disadvantaged by harmful attitudes 

towards women’s subordination to men.  

 

The limits of the criminal justice system to meet the needs of rape survivors 

have also been confirmed by the findings of the empirical studies presented 

in this chapter. Not only is the problem the impunity for perpetrators, but 

also the impunity for state officials who fail to deal with rape cases with 

sensitivity in an appropriate manner.  

 

Despite the government’s enactment of comprehensive and progressive 

legislation that legally protects women from rape, South Africa clearly lacks 

effective measures to prevent and combat this form of violence and 

                                                
130 Artz and Smythe, Should We Consent? Rape Law Reform in South Africa, p. 223. 
131 Bonthuys and Catherine, Gender, Law and Justice, p. 309.	  
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oppression against women. The laws ability to deliver in practice has 

proved to be limited and women continue to suffer. Based on the result of 

this minor field study it can be concluded that many challenges still remain 

in order to heal the division between South African women’s legal rights 

and their de facto enjoyment of these rights.  
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6 CONCLUDING REMARKS 

 

6.1 Introduction 

 
The protection for women against rape in international human rights law is 

not an uncomplicated area. Nor is the issue of rape in South Africa. The 

approach of trying to fit rape and other forms of violence against women 

under existing rules not made for being applicable to these particular issues 

has been operative but also problematic. However, it can be concluded that 

international human rights law prohibits rape and obligates the South 

African government to act with due diligence to prevent and respond to the 

nation’s high rates of this crime. Despite a comprehensive and progressive 

domestic legal framework, highlighting women’s rights and the state’s 

duties to protect them, South African society does not seem to reflect these 

values and norms. The continuing high rates of rape show that a 

fundamental legal framework is not sufficient to ensure women a life free 

from sexual violence. 

 

 

6.2 A final analysis 

 

As has been demonstrated above, both international human rights law and 

South Africa’s domestic legislation contain provisions protecting women 

from rape. Even though international human right law could be more 

distinct and explicit on the issue, the problem does not seem to be the lack 

of clear legal regulations. Rather it seems to be the existing rules’ lack of 

impact on women’s lives. It is however possible that clearer wording in 

international law would make it harder for states’ to turn a blind eye to their 
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obligations. On the other hand, there is no necessary connection between 

clear legal obligations and the respect for the law, which the relationship 

between South Africa’s domestic legislation and reality concerning rape 

indicates.  

 

Regardless whether there exist enough explicit rules or not, international 

human rights law, particularly ICCPR, CEDAW and PRWA, obligates 

South Africa to act with due diligence to prevent and respond to the nation’s 

epidemic of sexual violence. To meet these requirements, South Africa 

must not only enact proper legislation, but also ensure that the formal 

framework is effective in practice. Brilliant legislation is therefore not 

sufficient even though it might be an important first step. As long as the 

legislation is not accompanied by effective implementation, due diligence is 

not satisfied.   

 

The enactment of proper legislation that protects women from rape is one 

obligation that must be considered succeeded by South Africa. 

Nevertheless, the achievement of the results these laws aimed to deliver 

seems to be out of reach. As the outcome of the field study in KwaZulu-

Natal has shown, the reality of sexual abuse faced by women in this region 

neither corresponds to the rights set by international human rights law nor 

to South Africa’s domestic legislation. There is thus a gap between law and 

practice that the South African government has not been able to fill. Despite 

the established legal rights, rape continues to be a threat and most of the 

women have no access to either protection or justice. While several CSOs 

are specifically directed to help, support and facilitate the situation of rape 

survivors in daily life, the absence of state intervention seems to be the rule 

rather than exception. 
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Considering the extent of rape and the lack of an effective system 

responding to it, it must be fair to conclude that the South African 

government currently is not complying with its international obligations to 

protect women from rape, at least not in regard of the province of KwaZulu-

Natal. To fulfil its international obligation of acting with due diligence in 

this regard, the government must ensure that the progressive legislation is 

translated into real practical benefits for women. In the current situation, 

that is obviously not the case.  

 

In order to uphold respect for the law and to comply with its international 

obligations the government needs to incorporate strategies for prevention, 

protection and elimination of sexual violence against women. The public 

sector must provide survivors with services and support as well as ensuring 

them access to justice by putting an end to impunity. 

 

As rape is an issue related to many different dimensions in South African 

society, it may also need several ways to be addressed. Women’s general 

lack of awareness of their rights does of course prevent them from being 

able to claim them. The lack of information about sexual violence as 

criminal acts is also an obstacle endangering women’s right to live free 

from rape. Empowering women by rising public awareness of their human 

rights and the means to enforce them may therefore be essential to improve 

their situation. 

 

Although law can be an effective tool, it is not a sole and definite solution. 

A pure legal response is evidently not enough to uproot sexual violence, at 

least not in South Africa. However, the importance of the law should not be 

underestimated either. As MacKinnon brilliantly phrases it ”[L]aw is not 
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everything but is nothing either.”132  

 

Since this field study has focused on the situation of women rather than on 

the measures taken by the government, one should bear in mind that the 

government might have taken measures to protect women from rape that not 

is included in this thesis. However, a clear focus on the reality faced by 

women in KwaZulu-Natal is all it takes to conclude that the government is 

not doing enough to protect these women in accordance with its 

international obligations. 

 

 

6.2 Areas of interest for further studies 
 

From the preceding discussions it is clear that while this thesis aimed to 

answer certain questions, it has also raised number of others. The limits set 

for this research unfortunately prevent it from addressing all relevant 

aspects in-depth. To obtain the whole picture of the issue being considered 

it would be of interest to further elaborate on the state duty to act with due 

diligence to prevent and respond to the issue of rape. It is not perfectly clear 

what the substantial meaning of this term actually means and different 

interpretations may exist. Different views and contrasting arguments should 

therefore be weighed and analysed in relation to each other in order to reach 

the most correct definition possible. 

 

A question that also is inevitable and recurrent is what kind of actions are 

needed to achieve substantial change and a society where women’s rights 

are met with full respect and not violated by sexual violence. Answering 

                                                
132 MacKinnon, Catharine A., Feminism Unmodified: Discourses on Life and Law, 1987, 
Harvard Univesity Press, Cambridge, Massachusetts and London, England, p. 116. 
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these questions may require further research not only within law but also 

within other sciences.  
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