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Abstract 

 
This thesis investigates the survival of Bilateral investment treaties (BITs) and 

investor rights in the in the aftermath of the Russian take-over of Crimea. As 

there is no global convention on investment protection many investors are 

dependent on BITs, concluded between their home states and the host state, to 

safeguard their investments. This thesis starts by applying the rules of State 

Succession to the Crimea conflict where the conclusion is that investor rights 

are not safeguarded by “inheritance” since the rules of state succession do not 

apply to the case of Crimea. As Russia has no legal title to Crimea its control 

over the territory constitutes an occupation, which triggers the law of 

occupation. The interplay between international investment law and the law of 

occupation hence determine the survival of BITs and investor rights. This 

thesis seeks to explain under which circumstances an occupant has an 

obligation to protect investments and the extent to which it should comply with 

BITs signed by an ousted government. 
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Abbreviations 
 

API  Additional Protocol I (the 1977 Geneva Protocol I Additional to the Geneva 

 Convention (IV) relative to the Protection of Civilian Persons in Time of War) 

BIT  Bilateral investment treaty 

ECHR European Convention on Human Rights 

ECT Energy Charter Treaty 

ECtHR European Court of Human Rights. 

GA  United Nations General Assembly 

GCIV 1949 Geneva Convention (IV) relative to the Protection of Civilian Persons in 

 Time of War 

ICC International Criminal Court  

ICJ International Court of Justice 

ICRC International Committee of the Red Cross  

ICSID International Centre for Settlement of Investment Disputes 

ILC International Law Commission  

LOIAC Law of International Armed Conflict 

LOO Law of Occupation 

NAFTA North American Free Trade Agreement 

PCIJ Permanent Court of International Justice (predecessor of ICJ) 

TGT Timor Gap Treaty 

UN United Nations 

UNCTAD United Nations Conference on Trade and Development 

VCLT Vienna Convention on the Law of Treaties 

VCSPAD Vienna Convention on Succession of States in Respect of State Property 

VCST Vienna Convention on Succession of States in Respect of Treaties 
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1. Introduction  
 

During the twentieth century the map of Europe and other parts of the world 

was being redrawn, this because of the events of two world wars and, later on, 

because of newly independent states as a result of a vast decolonization process 

and the fall of the Soviet Union. When new territorial entities and states 

emerge, in so-called succession of states, the question arises as to how they are 

liable for responsibilities according to agreements and treaties signed by their 

predecessors. The survival and effectiveness of treaties are therefore affected 

by state succession, and so are the contracting states. But also private subjects 

are affected, especially when treaties govern commercial matters, such as 

Bilateral investment treaties (BITs)1. 

We live in a global world with a global economy where the occurrence of a 

state succession not only has political implications but also financial. If every 

state succession were to lead to the termination of commercial obligations the 

international trade and foreign investment would be severely affected. 

Managing the continuity in the system of debtors and creditors in cases of state 

succession is essential since most countries are part of a worldwide 

interdependence based on international commercial arrangements.2  

In the last 25 years the world has seen a dramatic increase in foreign trade and 

investment. Between the years 1990 and 2000 foreign investment quadrupled 

and so did the number of BITs.3 According to the UNCTAD report of 2014 

over 2900 BITs were in force as of 2013.4 The purpose of entering into a BIT 

for two countries is to mutually promote, encourage and protect the other 

country’s investments. By entering into a BIT a state gives up a part of its 

sovereignty and its incentive for doing so is to attract foreign investments. In 

                                                           
1 Eisemann & Koskenniemi, State Succession: Codification Tested Against the Facts, (2000), p. 663. 
2 Cheng, State Succession and Commercial Obligations, (2006), p. 3. 
3 UNCTAD, World investment Report: Overview, (2005) 2, quoted by Dolzer & Schreuer, Princples of 
International Investment Law, (2008), p. 14. 
4 UNCTAD, World investment Report: Investing in the SDGs: An Action Plan, (2014). 
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return, the same state expects the counter party, the other state in the BIT, to do 

the same.5  

A BIT is an important tool in dealing with political risk since they often 

include provisions giving the investor, if mistreated by the host state, according 

to the BIT, a right to have recourse to international arbitration instead of 

seeking remedies before the host state’s courts.6 An investor’s likeliness to start 

an endeavour in a foreign country is perhaps based mostly on economic 

considerations, but the stability of the legal system is also an important factor. 

It is shown that BITs work as catalyst for attracting foreign investment, 

especially in developing countries or in cases where there is political tension.7  

When political turmoil leads to revolution or war, the applicability of a BIT, 

and the survival of investor rights, might be hard to foresee – especially when a 

territory is being absorbed by another state and there is a predominant policy of 

non-recognition among the international community. In these cases, states 

naturally tend to focus more on the geopolitical effects and state interplay than 

on the commercial impact for businesses active on the territories, which are 

subjected to competition of sovereignty. These businesses in some sense 

become hostages in a game of international politics. The political play affects 

the applicability of BITs, and the survival of the “safety net” that BITs 

represent becomes very important for investors.  

If a State Succession occurs and is accepted by the international community, 

whether or not there is an applicable model of succession per se to BITs, there 

is often a will to keep a status quo in respect to the climate of business and 

attraction for foreign investment. The nature of State Succession can therefore 

often be described as ad hoc8, and naturally the incentive to find a solution in a 

certain issue of succession is therefore based on the will of the contracting 

states to cooperate. When there is a dispute of a title to a territory, however, 

there might be lesser incentives to cooperate. 

                                                           
5 Bilateral investment treaties, Published in co-operation with the United Nations Centre on Transnational 
Corporations by Graham & Trotman, London, (1988), p. 28. 
6 Hobér, Selected writings on investment treaty arbitration, (2013), p. 19. 
7 Desbordes & Vicard, Foreign direct investment and bilateral investment treaties: An international 
political perspective, Journal of comparative economics, (2009), p. 379. 
8 Eisemann & Koskenniemi, supra note, p. 66. 
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In an event of a new ruler, existing investors may have an opinion but their 

main interest is likely to make sure they get paid in case of a dispute, i.e. 

exercise a right of recourse to an international arbitrational. That is why the 

survival of a BIT is so important, since it is the BIT that grants the investor this 

right. 

What we will see in this thesis is that existing rules on State Succession are 

limited in their scope of application. In order to examine how treaties or 

investor rights survive, in cases of territorial disputes, one must look to other 

areas of international law. 

1.1 Crimea crisis – setting the scene 

 

Following the revolution in Ukraine in February 2014, which started with 

massive demonstrations on the now famous Maidan Square, as a response to a 

non-signing by president Viktor Yanukovych of a cooperation agreement with 

the EU, Yanukovych fled Kiev. An interim government was then formed. The 

US and the EU accepted the new regime whereas a few other states, among 

them the Russian Federation (Russia), disapproved it. In the wake of this clash 

Russia took control over Crimea by sending in military personnel and seizing 

control over governmental organs. A referendum was held March 16, 2014, 

and shortly after, Russia and the government of Crimea signed a treaty of 

accession of Crimea to Russia.9 

In March 27, 2014, a UN resolution on the illegality of the annexation of 

Crimea was adopted by the General Assembly (GA). The resolution adopted by 

the GA is called “The territorial integrity of Ukraine” 68/262 and holds the 

Crimea referendum invalid and “calls on states not to recognize any change in 

the status of Crimea and refrain from actions or dealings that might be 

interpreted as such”. The GA adopted the resolution with 100 votes in favour, 

11 against, and 58 abstentions.10 

Crimea was in 1956 given to the then Ukrainian Soviet Socialist Republic by 

Nikita Khrushchev as a gift commemorating the 300th anniversary of the 

                                                           
9 Resolution 68/262, 68th General Assembly at their 80th meeting, available at: 
http://www.un.org/press/en/2014/ga11493.doc.html. 
10 Ibid.  
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incorporation of Ukraine in Tsarist Russia. Some argue, among them president 

Vladimir Putin, that Russia sees its recent incorporation of Crimea as a 

reunification, and though this has never been made a claim in respect to treaty 

relations it is still a common perception by many Russians that Crimea 

“belongs” to Russia.11 They do at least not define the incorporation as an 

annexation but rather an accession by Crimea to Russia.12  

Russia has enforced transitional rules that “will be in effect from the day of 

Crimea’s accession to the Russian Federation until January 1, 2015. This 

period will be used to organize the new constituent entities’ integration into 

Russia’s economic, financial, banking and legal systems and into the Russian 

government system.”13 This national legislative document assures that some 

permits and licenses are deemed effective during their time of validity, but 

does not provide any indication as to how Russia will treat foreign investors 

and BITs signed by Ukraine. 

Investors, once protected by BITs signed by Ukraine, now find themselves 

under de facto control of Russia. Like in a game of trick or treat(y) investors 

are dependent on how Russia choses to act. The question is if international law 

can provide any rules to this game. In what way are survival of BITs and 

investor rights safeguarded in Crimea? 

1.2 Purpose  

 

The purpose of this thesis is to examine the legal situation for investors, in 

Crimea, after the take-over. The ambition is to explain the applicable rules in 

investor-state relations in the specific case of Crimea and consequently how 

BITs and investor rights may survive under Russian rule. The contribution of 

this thesis lies in its clarification of the responsibilities of Russia towards 

investors in Crimea as a result of the interplay between international 

investment law and the law of occupation. The conclusion of this thesis should 

also be of benefit to investors that find themselves in similar situations. 

                                                           
11Vladimir Putin in a Q&A-sesssion on Russia’s channel 1 april 17, 2014, saying: ”In people's hearts and 
minds, Crimea has always been an inseparable part of Russia… All these years, citizens and many public 
figures came back to this issue, saying that Crimea is historically Russian land and Sevastopol is a Russian 
city…”. 
12 Interview with Foreign minister Sergey Lavrov, at: http://itar-tass.com/en/russia/724737 on: 01/03/2015. 
13 The Kremlin’s website at: http://eng.kremlin.ru/news/6912 on: 11/15/2014. 
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1.3 Research question  

 

In this thesis I examine the survival of BITs and investor rights in Crimea after 

the Russian take-over. As a logical first step I start by addressing the following 

question:  

Does Russia succeed to BITs signed by Ukraine in respect to the territory of 

Crimea?  

This is a logical first question because if answered in the positive, actually, one 

must look no further since it implies that Russia “inherits” Ukrainian BITs and 

consequently the obligations held by Ukraine, with respect to investors, prior to 

the take-over.  

If the above question is answered in the negative the following questions must 

be addressed in order to understand how investor rights and BITs, signed by 

Crimea, might survive: 

What responsibilities does Russia have as a de facto ruler with respect to 

foreign investors established prior to the take-over? 

What responsibilities does Russia have as a de facto ruler on Crimea to comply 

with BITs, signed by Ukraine prior to the take-over?  

As BITs are Bilateral it is also important to investigate how the other 

contracting state, to a Ukrainian BIT, should conduct its treaty-relations with 

Russia with respect to Crimea. This question is addressed in connection with 

the question of Russia’s responsibilities to comply with BITs signed by 

Ukraine. 

1.4 Limitation   

 

The Crimea-conflict touches upon many parts of international law and several 

issues of the conflict could easily have been devoted a thesis of their own. 

This thesis, however, is limited to examining Russia’s responsibilities with 

respect to BITs signed by Ukraine and investors, established under Ukrainian 

law, in Crimea. The thesis does not investigate the applicability of BITs, signed 



 10

by Russia, to Crimea, nor does it investigate responsibilities owed by Ukraine. 

The thesis is limited to investigating responsibilities owed by Russia because 

Russia has de facto control over Crimea, meaning that it is the only state 

exercising effective authority with respect to investors in Crimea.  

Regarding investor rights, the thesis is limited to the protection of investments 

and property. It does only partially address the subject of the right of recourse 

to an international arbitration court, as a “procedural right”, under BITs signed 

by Ukraine.  

1.5 Method  

 

This thesis is based on a doctrinal method. Thus I evaluate and apply the 

sources of international law, as they are pronounced in article 38 of the statue 

of the International Court of Justice, in pursuit of a lex lata regarding survival 

of BITs and survival of investor rights in Crimea. These sources are treaties, 

custom and principles of international law, but also judicial decisions and 

scholarly writing, where the two latter often are referred to as secondary 

sources. It is important to emphasize that court decisions in international 

tribunals, even in the ICJ, have no binding force except for the parties of the 

particular case. Decisions do however work as subsidiary means and though 

not formally binding they provide useful information as to interpretation of the 

rules in international law.14 

The Crimea conflict creates a complex legal situation where the survival of 

BITs and investor rights are dependent on the interplay between international 

investment law and other areas of international law, mainly the law of 

occupation. As the law of occupation is considered lex specialis this means that 

it trumps general international law according to the principle of lex specialis 

derogat lex generali.15 Consequently, when international investment law 

cannot be applied alongside the law of occupation international investment law 

is out of play. Thus, in one way the conclusion of this thesis is best described 

as a result of different prevailing rules of international law in the specific case 

of Crimea.  

                                                           
14 Bring, Mahmoudi & Wrange, Sverige och folkrätten, (2011), pp. 27-32. 
15 Dinstein, The international law of belligerent occupation, (2009), pp. 85-86. 
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1.6 Disposition 

  

This thesis consists of three parts, where chapter 2 first settles the issue of 

inheritance; does Russia succeed to BITs signed by Ukraine? Chapter 3 

addresses the evolution of investment protection, protection of property, the 

nature of investor rights under BITs and the doctrine of acquired rights. 

Chapter 4 investigates investment protection with respect to legal sources on 

State Responsibility, where the main focus is on the law of occupation, and its 

implications for investors in Crimea. The thesis is ended with a conclusion 

part, answering the research question, and a discussion part. 

In chapter 2 I first provide a background to the phenomenon of State 

Succession after which I apply the legal sources of State Succession to the case 

of Crimea. The conclusion is that conventional rules of State Succession are 

limited in their scope and that one must look to other areas of international law 

to investigate how investor rights are safeguarded in Crimea. The following 

parts of the thesis leave the scheme of State Succession and moves to the 

interplay between international investment law and international law governing 

obligations for states and rights of individuals. 

Protection for investors can be seen as rights flowing from a particular 

agreement, a BIT for example, or from an international obligation under a 

multilateral convention or customary law, which, if breached, triggers State 

Responsibility. Thus, for the sake of this thesis, survival of investor rights in 

Crimea, in the absence of applicable rules of State Succession, are analysed 

both in respect to the rights possibly acquired by an investor, as a right-holder 

under a BIT, and to rights under other provisions of international law. 

In chapter 3 I start by presenting a brief history of investment protection in 

international law and protection of property, after which I explain the concept 

of BITs, investor rights under BITs and finally the theory of acquired rights. 

This chapter serves as a foundation for the analysis in chapter 4, where the 

survival of BITs and investor rights are examined in the case of Crimea. This 

section is ended by a conclusion.  
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Chapter 4 is introduced by qualifying the legal status of Crimea as an 

occupation, which triggers the law of occupation and with it obligations for 

Russia as an occupant. After this qualification I explain the application of 

secondary rules of State Responsibility in investor-state relations. I then move 

on to primary sources of international law where I analyse the survival of 

investor rights and BITs under the law of occupation. The last part of chapter 4 

is dedicated to three previous cases of occupation. This part serves as an 

illustration of state practice in treaty relations with an occupant. 

The thesis is ended with a conclusion, where I answer the research questions, 

and a discussion. 

2. Settling the inheritance issue 
 

In this section I start by providing a background to the phenomenon of State 

Succession. After this I present the legal sources in international law governing 

State Succession, after which I apply these sources to the case of Crimea. The 

purpose of this section is to settle the issue of Russian succession to Ukrainian 

BITs - are investor rights safeguarded by Russian inheritance?  

2.1 The phenomenon of State Succession 

 

The extinction of states and emergence of new states are rare events.16 In 

history the international community has witnessed a few specific waves of 

emerging states, most noteworthy; the unifications of Italy and Germany, 

decolonization of the Latin states, decolonization in the 1960’s and the fall of 

the Soviet Union, which affected the larger part of eastern Europe. 

The above-mentioned events are indeed similar in the sense that they gave rise 

to many new states, but they all occurred at different times and, in most cases, 

in different political contexts.17 These important geopolitical events did all 

spark a legal debate on how to handle the complexity of State Succession, that 

                                                           
16 Bring, Mahmoudi & Wrange, (2011), p. 63., Stern, Dissolution, Continuation and Succession in Eastern 
Europe, (1998), p. 1. 
17 Eisemann & Koskenniemi, (2000), p. 66. Stern, supra, p. 1. 
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is, how do rights and responsibilities continue to apply with respect to the new 

entities?  

The definition commonly used for the phenomenon of State Succession is 

”when a state fundamentally changes its structure of power and authority, and 

an authoritative international response is needed to manage disruptions to 

international arrangements that may result from that change”.18 In customary 

law different ways of dealing with succession to a predecessor’s obligations 

have been formulated, mainly two different and completely opposing theories, 

of which there are many variants; the “clean slate”-rule, tabula rasa, and the 

principle of “universal succession”. The ”clean slate”-rule means that the 

successor is served a clean slate with respect to previous obligations and this 

has been the approach in most of the succession situations as the result of 

decolonization. “Universal succession” promotes continuity of law and implies 

that the predecessors’ rights and obligations devolve to the successor, without 

exception.19  

 

Both of these principles have been favoured at different times in history. Hugo 

Grotius, during the classical times of Roman law, made an analogy to the 

Roman law of persons when he argued that like an heir the successor state also 

inherits the rights and responsibilities of a predecessor. In medieval times the 

conqueror of a state inherited the responsibilities of the conquered state. This 

did however not apply if the annexation at hand was only a partial one.20  

Since almost every case of state succession is unique there are many different 

theories and practices, and some therefore argue that there is no point in trying 

to apply a general principle since there are no general cases.21 Also, the fact 

that succession of states often occurs in turbulent times makes it a politically 

sensitive area of international law, and as such it cannot be as precise as other 

                                                           
18 Qerimi & Krasniqi, Theories and Practice of State Succession to Bilateral Treaties: The Recent 
Experience of Kosovo,  (2013), p.1648. 
19 Svanberg, Katinka, En introduktion till traktaträtten: en lärobok i traktaträtt, (2008), pp. 73-75. 
20 Cheng, State succession and Commercial obligations, (2006), pp. 13-14. With reference to the theories of 
Hugo Grotius and Enrst Feilchenfeld. 
21 Eisemann & Koskenniemi, (2000), p. 66, quoting O’Connel, State succession in municipal law and 
international law    (1967)., Stern, (1998) p. 5 quote: ”…mutually exclusive and of equally contoversial 
practices.”.  
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rules of international law.22  

2.2 Legal Sources on State Succession 

 

Apart from general principles of international law sources on State Succession 

are limited to two conventions: the Vienna Convention on Succession of States 

in Respect of Treaties (VCST) and the Vienna Convention on Succession of 

States in Respect of State Property (VCSPAD).23 I will only address the VCST 

since this thesis investigates survival of BITs in Crimea. 

The VCST was drafted shortly after the decolonization process and while it 

took almost 19 years to enter into force it still only has 22 parties.24 The 

convention “aims to ensure greater judicial security in international relations” 

25 but has received sharp criticism for having a narrow focus, concentrating on 

succession in the wake of the decolonization process and giving lesser 

guidance in other situations of state succession. Some have even called it a 

failed attempt of codification.26 Though it is applicable to several types of state 

succession the preamble of the convention especially mentions, as 

consideration, the “profound transformation” on the international community 

after the decolonization. 27  

 

When the VCTS was drafted it was considered more a progressive 

development of international law than a codification of customary law and 

many states expressed that "the draft was the more remarkable because the task 

of codification was particularly difficult in a field where there was no general 

doctrine and State practice and custom had not yet produced well established 

and consistent precedents".28 However, the VCTS has still been argued by 

some to express customary law, though the authority is not established.29 Envar 

                                                           
22 Mullerson, The Continuity and Succession of States, by Reference to the former USSR and Yugoslavia, 
(1993), p. 474. 
23 Cheng, (2006), pp. 80-82. 
24 Ibid. VCTS took almost19 years to enter into force - was adopted in august 23,1978, and entered into 
force November 6, 1996.  
25 See background at: http://legal.un.org/diplomaticconferences/succ-treaties-1978/succ-treaties-1978.html. 
viewed on: 11/12/2014. 
26 Eisemann & Koskenniemi, (2000), pp. 66, 71. Cheng, supra, p. 120. 
27 See preamble of the VCTS. 
28 Mullerson (1993), p.474., Stern, (1998), p. 14, quoting the “Dissolution Yearbook of the international law 
commission, 1974 Vol. II, p.22.”. 
29 Eisemann & Koskenniemi, supra, p. 69. Stating that this was the “initial position of the United States 
State Department”. 
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Hasani holds that the most important principle of VCTS is the principle of 

“agreement”, which means that every conflict should be solved by finding a 

consensus among the interested parties, before turning to legal norms.30 

 

The applicability of the VCTS is found in art. 6 and states that “The 

Convention applies only to the effects of a succession of States occurring in 

conformity with international law and, in particular, the principles of 

international law embodied in the Charter of the United Nations”. Also, the 

article 40 of VCTS explicitly says that it does not govern the situation of a 

military occupation since it “shall not prejudge any question that may arise in 

regard to a treaty from the military occupation of a territory”31.  

 

Thus, the VCTS only governs succession of states when there is a legal 

successor or a state with a recognized title to a territory. Tae-Heng Cheng gives 

a plausible explanation as to why there is such a limitation of applicability: 

“Excluding difficult questions on the responsibility of an invading state for the 

obligations of the invaded territory may have helped states to agree on the 1978 

Convention”.32 This of course limits the application of the VCTS, as we will 

see in the following section. 

2.3 Russia as a successor to Ukrainian treaties 

 

First of all Russia is not a party to the VCTS.33 This means that it is not bound 

to comply with the rules of the convention. Even if Russia were a party of the 

convention, application would be challenged, both in respect to article 6 and 

article 40.  

In the take-over of Crimea several principles of international law were 

overstepped. By sending military personnel into Crimea, Russia committed 

crimes of aggression and it was also a clear violation of the territorial 

sovereignty of Ukraine. The UN charter 2(4) clearly states that every state must 

                                                           
30 Hasani, The Evolution of the Succession Process in Former Yugoslavia, (2006), p. 117. Noting that this 
was the case in the dissolution of the former Yugoslavia.  
31 VCTS, article 40. 
32 Cheng, (2006), p. 120. 
33 See parties to the VCTS at:  
https://treaties.un.org/pages/ViewDetails.aspx?src=TREATY&mtdsg_no=XXIII-2&chapter=23&lang=en. 
on: 11/12/14. 
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refrain from the use of force. With the UN resolution 68/262 the take-over, that 

triggered the question of State Succession, must be seen as concluded illegal 

and unrecognized by the vast majority of the international community. In 

respect to VCTS, suffice it to say, the take-over is not “in conformity with 

international law” as stipulated in article 6 of the VCTS.  

Though the convention itself may not be applicable to the case of Crimea, the 

principles in VCTS, to the extent they can be interpreted as customary law, can 

be applicable to the succession issues raised as the result of the annexation of 

Crimea. The most important principle is that of  “agreement” and settling the 

issue by reaching a consensus between the interested parties. 34 However, the 

will to put in effort for reaching a consensus regarding investment treaty 

relations might be limited in times of diplomatic crisis. 

In the case of Crimea’s incorporation to the Russian Federation, both 

annexation and secession have been argued to be at hand; annexation by 

Russia, which is the vantage point of this thesis, but also the fact that Crimea 

had a referendum, though under Russian military occupation, breaking free 

from Ukraine. The question of occupation is a different dimension of the 

conflict, triggering another regime of international law, and will be dealt with 

in chapter 4. 

As to the regime of State Succession the following applies: if the absorption of 

Crimea is unlawful then the succession should also be considered unlawful. 

The question as to how Russia succeeds to Ukraine’s treaties, regarding 

Crimea, might therefore seem a bit odd since Russia has no legal sovereignty 

claim and therefore no right to “succeed” to anything. This comes from the 

principle ex injuria jus non oritur which means that a violation of international 

law cannot result in a legally valid outcome.35 The change of a regime in an 

unlawful way does therefore not activate the rules and principles of 

international law governing state succession.36  

This implies, that even if there would be an applicable model as to how a 

succession to rights and responsibilities should be carried out, the application 

                                                           
34 Hasani, (2006), p117.  
35 Ronen, Transition from Illegal Regimes under International Law, (2011), p. 1. 
36 Hasani, supra, p. 115. 
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of that model can always be challenged by the argument of illegal possession 

of the territory. As Marrti Koskenniemi puts it “despite the effectiveness of 

possession no statehood or legitimate transfer of sovereignty has resulted as the 

criteria for the establishment or extinction of statehood (lawful possession) 

have not been met.”37  

As Russia is not a legal successor it cannot succeed to Ukrainian BITs.38 The 

fact that the conventional rules of state succession are not applicable to the case 

of Crimea might lead one to think that there is a legal vacuum with respect to 

investor rights. But this “only” means that Russia, in the context of State 

Succession, does not succeed to the BITs previously held by Ukraine since 

there is no “lawful possession”. For investors active in Crimea this means that 

BITs are not inherited by Russia.  

The conventional rules of State Succession are limited to legal transfers of 

treaties, and its limited scope of application does not provide a solution for 

investor rights during times of territorial dispute. However, as we will see in 

the following sections, there are other areas of international law that impose 

responsibilities on Russia in respect to BITs and investors in Crimea. 

  

                                                           
37 Eisenmann & Koskenniemi, (2000), p. 97. 
38 This does not exclude the possibility that Russia can, or perhaps must, comply with treaties signed by 
Ukraine. 
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3. Investment protection in international law 

  

The aforementioned section concludes that Russia, in the regime of State 

Succession, does not inherit Ukrainian BITs. So, in what way do Ukrainian 

BITs and investor rights survive in Crimea?  

To answer this question it is essential to first understand the nature of investor 

rights and the history of investment protection in international law. I will in this 

chapter provide a background to international investment law, protection of 

property, BITs and investor rights, after which I present the doctrine of 

“acquired rights”. This chapter serves as a foundation for the analysis in 

chapter 4. 

3.1 Investment protection – then and now  

 

Though international agreements governing trade originates far back in history 

the protection of foreign investments is a relatively new feature in international 

law. 39 There has, however, since the beginning of the twentieth century been a 

generally accepted rule of international law regarding the treatment of alien 

property referred to as a “minimum standard”.40  

Foreign investment did not acquire any special attention, and nor was there a 

need for it, until the Russian Communist Revolution in 1917. Before the 

revolution it was an “implicit assumption” that alien property was protected in 

a satisfactory way under national law.41 A Mexican jurist named Carlos Calvo, 

in 1868, advocated the interpretation of the so called “minimum standard” 

(Calvo-doctrine) as giving states the possibility to lower the protection for 

aliens when also lowering the protection for nationals, all according to national 

law.42 The Calvo-doctrine did not receive any major support43 until the Russian 

                                                           
39 Dolzer & Schreuer, (2012), p. 15. 
40 Hobér, (2013), p. 1., Dolzer & Schreuer, supra, p. 11-15., Vandevelde, A Brief History of International 
Investment Agreements, (2006), p. 159. 
41 Dolzer & Schreuer, supra, pp. 11-12., Vandevelde, supra, p. 2. 
42 Ibid.  pp. 11-15. 
43 Ibid. Apart from the decolonization in Latin America. 
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revolution of 1917 when the Soviet Union expropriated property of both 

nationals and aliens without providing compensation. 44  

In 1938, standards of international law were once more threatened in the 

diplomatic crisis between Mexico and the US over Mexican nationalization of 

US-owned oil businesses. The US Secretary of State, Cordell Hull, responded 

to the crisis stating that expropriation, according to international law, 

demanded  “prompt, adequate and effective compensation”, which became 

know as the Hull-rule.45 

After a hiatus of economic activity, due to the Second World War, foreign 

investment increased remarkably which led to conflicts between capital-

exporting countries and developing countries regarding the balance between 

sovereignty and investment protection. These conflicts were debated in the UN 

and in 1962 the General Assembly (GA) adopted the Resolution on Permanent 

Sovereignty over Natural Resources 1803/XVII (1962 resolution). The 1962 

resolution meant a sort of ambiguous compromise between the Calvo-doctrine 

and the Hull-rule, stating that expropriation was acceptable but demanded 

“appropriate compensation, in accordance with the rules in force in the 

state…and in accordance with international law”.46 

Again, in the 1970’s, developing countries47 challenged the rules of 

expropriation of alien property in the pursuit of a “New International Economic 

Order”.48 In 1974 the Charter of Economic Rights and Duties of States49 (1974 

charter) was adopted which ”restated” the right for states to expropriate alien 

property, but this time without the obligation to provide compensation. 

Objected to by the US and abstained on by a majority of the capital-exporting 

countries the 1974 charter was seen as controversial.50  

When looking to international investment law of today it is clear that the 1962 

declaration and 1974 charter do not correspond to modern state practice and 

                                                           
44 Dolzer & Schreuer, (2012), p. 15. Lowenfeld, International Economic Law, (2008), p. 625. 
45 Lowenfeld, (2008), p. 626. 
46 Dolzer & Schreuer, supra, p. 17., Lowenfeld, supra note. 
47 Lowenfeld, supra, p. 626. Oil-Exporting countries were encouraged by the rise of oil prices and the Latin 
American states promoted economic ”independence”. 
48 Charter of Economic Rights and Duties of States General Assembly resolution 3281 (XXIX). 
49 Charter of Economic Rights and Duties of States General Assembly resolution 3281 (XXIX). 
50 Browner & Tepe, The Charter of Economic Rights and Duties of States: A Reflection or Rejection of 
International Law?, (1975), p. 301. 
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their roles in international law are to a large extent obsolete.51 All other 

attempts to create global conventions on investment protection failed52 and 

when the struggle for “permanent sovereignty” faded in the 1990’s the use of 

BITs started to get a foothold. Nowadays, apart from BITs, international 

investment law revolves around a few regional conventions, among others, the 

North American Free Trade Agreement (NAFTA), the Energy Charter Treaty 

(ECT) and the ICSID Convention.53 

The basic rule is that states have no “obligation to admit foreign investors to its 

territory”54, but when they do so the customary rules of international 

investment law apply, and with them the obligation to provide a minimum 

standard treatment. This was confirmed in the famous Barcelona Traction Case 

where the court stated “When a state admits to its territory foreign investments 

or foreign nationals, whether natural or juristic persons, it is bound to extend to 

them the protection of the law and assumes obligations concerning the 

treatment to be afforded them.”55 When a state that does not fulfil the 

obligation of a minimum standard treatment an investor is entitled to just 

compensation, which is often supported by reference to the Chorzow Factory 

case in which the Permanen Court of International Justice (PCIJ) ruled that 

“reparation must, as far as possible, wipe out all the consequences of the illegal 

act…”.56 BITs however, as already mentioned, provide a much higher 

protection, often both substantially and procedurally, than that of the minimum 

standard. But, if an investor’s home state has not signed a BIT with the host 

state, nor is a party of any convention governing investment protection, 

investors are left to the “minimum standard” treatment.  

3.2 Protection of property 

 

Protection of property is most often referred to as a human right for natural 

persons57 but it does find support for legal persons, as well, in the European 

Convention on Human Rights (ECHR) to which Russia is a party. In art. 1 of 

                                                           
51 Sornarajah, The international Law on Foreign Investment, (2010), p. 2.  
52 Ibid., pp. 79-80. 
53 Dolzer & Schreuer, (2006), p. 12. 
54 Ibid., p. 64. 
55 Barcelona Traction Case 1970. 
56 Chorzow Factory Case, 1927. PCIJ is the predecessor of the ICJ. 
57 Universal Declaration of Human Rights, art. 17 (2) “No one shall be arbitrarily deprived of his property”.  
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Protocol I to ECHR (Protocol I) there is protection for both individuals and 

legal persons58. According to art. 1 of Protocol I “Every natural or legal person 

is entitled to the peaceful enjoyment of his possessions. No one shall be 

deprived of his possessions except in the public interest and subject to the 

conditions provided for by law and by the general principles of international 

law”. 

Article 1 of protocol I has been used frequently in both human rights cases and 

investment arbitrations.59 Still, what constitutes “property” or “possessions” is 

somewhat unclear since the European Court of Human Rights (ECtHR) has not 

provided any legal definition but instead holds it as a “broad concept”.60 The 

ECtHR expressed its interpretation regarding possession in the case of Beyler 

vs. Italy, stating that “Possessions in the first part of Article 1 has an 

autonomous meaning which is not limited to ownership of physical goods and 

is independent from the formal classification in domestic law.” This 

interpretation has been expressed in several cases in the ECtHR.61  

 

Protection of property in the Protocol I might also give some guidance as to 

how to treat other rights than property rights in a “limited sense”. According to 

Kriebaum and Schreuer the practice in both human rights law and investment 

law supports the fact that the concept of property in art. 1 of protocol 1 can be 

”extended to include rights arising from contracts and other types of claims.” 

Kriebaum and Schreuer quote the case Slivenko vs. Latvia where the ECtHR 

held that ”existing possession” can include ”claims by virtue of which the 

applicant can argue that he or she has at least a “legitimate expectation” of 

acquiring effective enjoyment of a property right”. 62 The case-law of ECtHR 

proves that claims are protected under art 1 of Protocol I if they are 

“enforceable” and “based on a legitimate expectation” where an “arguable” 

claim does not suffice.63 A legitimate expectation is at hand when an investor 

has an enforceable arbitral award or a judgment. Contractual rights are 

                                                           
58 Ovey, White & Jacobs, Jacobs & White, the European convention on human rights, (2006), p. 500. 
59 Kriebaum & Schreuer, The Concept of Property in Human Rights Law and International Investment Law, 
(2007), p. 1. 
60 Ibid., p. 2. 
61 Ibid., p. 3.  
62 Ibid., p. 6. 
63 Ibid. 
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protected in international investment law and the definitions of investment in 

BITs, as a BIT is a contract, should consequently be protected in the definition 

of property under art. 1 of Protocol I.64  

 

3.3 Bilateral Investment Treaties (BITs) 

 

The use of BITs in international investment law has virtually exploded in the 

last decade, where UNCTAD estimates that there are now over 2900 BITs in 

force.65 Even though there are a lot of BITs most of them are formulated in a 

similar way. Most BITs start with a preamble introducing the aim of the treaty; 

often to promote trade and economic cooperation between the contracting 

states by facilitating for the flow of foreign investment. After the preamble a 

BIT usually states the scope of its applicability, i.e. the legal definition of 

investments to be covered by the protection of the BIT. Investments are often 

defined in a very broad way, including most activities, or assets, normally 

controlled by an investor. Following the legal definitions come provisions on 

rules of fair and equitable treatment, compensation for expropriation66 and 

methods for settling a dispute between an investor and the host state, generally 

in an arbitrational court.  

Without BITs the investors are most likely left to the host state’s own courts in 

a dispute related to the investment, which from an investor’s perspective might 

be perceived as a risk of lack of impartiality from the court, where the host 

state also is likely to invoke state immunity.67 Apart from special substantial 

provisions the unique selling point of a BIT is that it creates a forum where 

investors can set aside the question of immunity.68 

3.4 Investor rights under BITs 

 

In BITs the contracting parties are always states whereas the provisions of 

BITs govern protection for other parties than states, i.e. foreign investors. An 

                                                           
64 Kriebaum & Schreuer, supra, pp. 7-9. 
65 UNCTAD, World investment Report: Investing in the SDGs: An Action Plan, (2014). 
66 Lowenfeld, (2008), p. 559. “BITs often accept expropriation if it is i) for public purpose ii) non-
discriminatory iii) carried out in due process and iv) compensated”. 
67 Dolzer & Schreuer, (2012), p. 214. 
68 Ibid. 
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investor thus has a right to protection according to a treaty of which it is not a 

contractual party. The question that arises is in what capacity the investor has a 

right to invoke the provisions of a BIT. An answer to this question has 

implications on whether that right can survive without a succession by Russia 

to the BIT. 

Martins Paparinskis takes what he calls an “analytical approach” to the nature 

of investor rights where they, by analogy to other systems of international law, 

can be viewed as direct right-holders, beneficiaries or agents.69  

The investor is seen as a direct right-holder when making an analogy to the 

system of Human Rights. For example, when turning to the ECHR an 

individual, much like a foreign investor, is not part of that Convention, but still 

has the right, in its own capacity, to invoke the provisions under that 

Convention. Though there may be teleological differences between Investment 

Law and Human Rights law, investors and individuals are in many ways 

granted similar rights70. Also when making an analogy to the system of 

consular rights one finds that individuals are granted direct rights. The 

International Court of Justice (ICJ) ruled in the LaGrand-Case that a consular 

treaty might give the individual a direct right, based on the formulation of the 

treaty.71  

When being regarded as beneficiary, the analogy is made to the Vienna 

Convention on the Law of Treaties (VCLT) and how states, as third parties to 

treaties, are granted rights upon their consent. Finally the argument can be 

made with an analogy to the concept of “agency”. Investors, protected by a 

BIT, may have a right to diplomatic protection from their home state and when 

they invoke that right they act as agents of their home state in respect to the 

                                                           
69 Paparinskis, Martins, Investment Treaty Arbitration and the (New) Law of State Responsibility, (2013), p. 
623. 
70 Ibid., “Fair treatment”, “protection of expropriation” etc., p. 623. 
71 Ibid., p. 626. The LaGrand case concludes that “The two considerations weighing in favour of the direct 
nature of the rights are: first, formulation of the treaty rule in such a manner that its application is 
conditional upon the individual’s conduct (in the context of consular notification, ‘at the request of the 
detained person’, ‘any communication by the detained person’); secondly, the formulation of unconditional 
obligations by the state in the language of individual ‘rights’. 
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host state. This means that the right to diplomatic protection has been delegated 

to the investor itself when it makes claims against its host state.72 

There is no legal definition of an investor right under a BIT and the 

categorization is not that important in cases where the BIT is not disrupted by 

competition of sovereignty. What matters then is that the right is invokable at 

all. However, when analysing whether that right survives without the BIT 

being transferred to a new de facto ruler, the definition of the right is of great 

significance. That is if the right survives without the participation of 

contracting parties, i.e. the participation of the states bound to by that BIT. 

The perception of investors as beneficiaries means that the investor is 

dependent on the survival of the BIT, by reference to the theory of rights for 

states as third parties to treaties. As an agent the investor is dependent on the 

relationship between its home state and the home state’s counter party in the 

BIT. So, if viewed as beneficiaries or agents the right is bound by a survival of 

the BIT or the contractual relationship between two specific states. 

However, if one argues that investors under BITs have a direct right, then that 

right is not dependent on the BIT or the contractual relationship between 

specific states. Though Paparinskis does not, nor intends to, argue in favor of 

any of the categories in the “analytical approach” he states that there has been 

support for the theory of investors as direct right-holders under investment 

treaties.73 In order to support the perception of investors as direct right-holders 

under BITs, since it is not a clear or established principle alone, one must 

accept the analogy to the rights of individuals in the human rights-system.  

Though there is no doubt that investors can receive direct rights under BITs the 

issue is still debated and the conclusion one must draw is that the nature of a 

right flowing from a BIT must be evaluated by the actual wording of the BIT in 

                                                           
72 Ibid., p. 625. 
73 Paparinskis referring to the SGS Société Générale de Surveillance SA v. Philippines, ICSID Case Nos 
ARB/02/6 and ARB/04/08, Decision of the Tribunal on Objections to Jurisdiction, 29 Jan. 2004, at para. 
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question.74 BITs may provide both substantial rights and procedural rights, 

where procedural right is the right to arbitration.  

But what happens to these rights when the BIT is considered invalid? The 

survival of a right, not protected by conventional rules, may find some support 

in the doctrine of “acquired rights”.    

3.5 The doctrine of “acquired rights” 

 

“Acquired rights” (AR) as a concept was born when talking about diplomatic 

protection of foreign nationals, in national courts, long before the habit of 

signing investment treaties. Thus the origin is not in international custom but in 

national law. The aim of AR is not to limit sovereignty per se but rather ”to 

protect private relationships of natural persons and legal entities in the 

aftermath of a change in territorial sovereignty”75 where the use of AR has 

been to find a solution to “conflicts of law in respect of time”.76 When 

conventional rules of State Succession fail to apply, the situation for investors, 

facing a new ruler, is best explained as just that of competing laws in respect of 

time, where the new ruler must relate to the older system of law and rights. 

 

A common definition of AR is “any rights, corporeal or incorporeal, properly 

vested under municipal law in a natural or juristic person and of an assessable 

monetary value”.77 This definition contains many types of rights and the theory 

has been used in many different contexts and in many different areas of law.78 

It has for example been used for safeguarding rights to citizenship for 

individuals, granted through treaties, after the treaties have been terminated.79 

Still it is debated if AR are a part of international law, and, even if they are, it 

is argued that they are hard “to fit into the scheme of international law”, 
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especially if the right is not protected by a treaty.80 

 

In drafting the Vienna Conventions on State Succession AR was left out 

because they were considered extremely controversial81 and as Ko Swan Sik 

expresses it: ”it appears that the ILC debate was in fact mainly dealing with the 

controversy regarding the treatment of the rights of aliens as such, while the 

element of state succession did not really play an essential role”.82 Furthermore 

Swan Sik states: “That is why it was noted in the discussion that the matter of 

acquired rights could as well, and possibly preferably be dealt with in the 

context of State responsibility.”83.  

 

Though the concept of AR was not applied during the decolonization of the 

1960s’ they were respected in the State Successions that followed the end of 

the cold war. Hasani argues that AR are an important part of customary 

international law, with reference to their validity for the new states that 

emerged as a result of the fall of the Soviet Union. The concept of AR was then 

accepted as an interpretation of the “respect for universal human rights values”, 

which was found in the constitution of many communist countries.84 Already in 

the so-called German Settlers’ case the PCIJ85 stated that “private rights under 

existing law do not cease on a change of sovereignty” which implies, according 

to Swan Sik, that these rights “may not be tested by applying to them the 

municipal law rules of the successor State in force at the time of the 

succession”86. 

 

Cheng sets out that the theory of AR in itself does not provide a solution to the 

problems in State Succession.87 Swan Sik agrees in that it fails to be an overall 

applicable theory: “in fact it was bound to be a failure unless it is considered as 

some overriding natural law principle. Any respect for the effects brought 

about by an earlier law can only exist by virtue of the newer succeeding law”. 

                                                           
80 Sornarajah, (2010), p. 419. 
81 YB 1969 II, 228 para. 61.  
82 Swan Sik (1977), p. 128.  
83 Ibid. 
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The weak-spot of the theory of AR is therefore its inherent dependency of 

respect for non-retroactivity, and from that point of view it is in practice often 

subject to newer national legislation.  

 

As O’Connel puts it regarding AR and State Succession: “The successor state, 

once it extends its sovereignty over the absorbed area, has a choice as to the 

course it will adopt. On the one hand it may permit acquired rights to continue 

in existence; on the other hand, it may legislate to alter or entirely cancel them. 

If it adopts the latter course it must then comply with the minimum standard set 

by international law, and either pay compensation or grant new titles of some 

equivalent value”.88  

 

In conclusion, the theory of AR does not imply an overall obligation according 

to international law to respect AR. It merely explains that rights may be 

“vested under municipal law” with right-holders and that it deserves 

compensation if altered. Any obligation to respect AR must come from other 

sources of international law on state responsibility or from the respect for non-

retroactivity in newer laws. 

3.6 Conclusions  

 

The evolution of investment protection in international law may best be 

described as a long lasting conflict between capital-exporting countries and 

developing countries, where protection of investments has been weighed 

against sovereignty of states. There is still no global convention on investment 

protection, and international investment law is to a large extent based on the 

use of regional conventions or BITs. If not covered by a BIT, or if the BIT is 

out of play, an investor is left to the minimum standard according to customary 

international law. Investments may also find protection under the ECHR to the 

extent it can be classified as “property” or “possession” as stated in art. 1 of 

protocol I. 

If an investor is covered by a BIT, where the application of the BIT is 

challenged, as is the case in Crimea, the survival of the rights under that BIT is 
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dependent on the classification of those rights. If one relies on the analogy to 

human rights treaties, and to the perception that investors may be direct right-

holders, then the survival of that right is dependent on respecting an “acquired 

right”.  

 

The doctrine of AR do fit the case of Crimea, where investors may find 

themselves with rights, acquired through treaties under Ukrainian law, which 

are now subject to a new de facto ruler, namely Russia. However, if a treaty is 

inapplicable then that right must only be respected to the extent that the 

doctrine of acquired rights is a part of international law. The principle of 

acquired rights only proves to be useful in so far that it recognizes that rights 

cannot be ignored, also under international law89, and that altering them 

demands compensation according to the minimum standard. Thus, support for 

a more “generous” treatment of such rights may only be found in other parts of 

international law.  

 

Conclusively, as a conceptual foundation for this thesis, investor rights may be 

categorized as: i) a right protected by the survival of a BIT ii) a right 

independent of the survival of the BIT, protected by international law on 

protection of property iii) a right by virtue, protected by customary 

international law according to the “minimum standard”.  

These rights are not mutually exclusive, where the minimum standard, for 

example, may apply alongside the other categorizations of rights.  

In the next chapters I will analyse how investor rights and BITs survive in the 

case of Crimea, according to international law and its applicable legal 

framework to Crimea. 
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4. Absorption of Crimea and investment protection 
 

I will in this chapter first address the legal status of Crimea after which I 

analyse the applicable law and its impact on investor rights and BITs in 

Crimea.  

It is important to determine the legal status of Crimea as it affects the 

applicable legal framework and, consequently, the obligations owed by Russia 

according to international law, with respect to Ukrainian BITs and investors in 

Crimea. The apparent question is whether the absorption of Crimea into Russia 

should be seen as an occupation? If so, the law of occupation imposes 

responsibility on Russia as an occupying power.  

4.1 Legal status of Crimea and the applicable law 

 

The concept of occupation is an “integral part”90 of war and as such it is 

governed by the sources of international armed conflict, also called Law of 

International Armed Conflict (LOIAC). These sources are made up by various 

conventions on international armed conflict together with customary law and 

law on State Responsibility.91 The rules of international armed conflict are 

found in the Hauge Convention of 1899 and 1907 Hauge Regulations (Hauge 

Regulations)92, the Fourth Geneva Convention of 1949 (GCIV)93 and the 

Additional Protocol I (API)94 to the GCIV. The aforementioned sources may at 

first have been seen as “innovative” but have received a “declaratory status as a 

reflection of customary law”95 and as such they also apply for states that are 

not parties to the conventions. However, the API is not universally accepted as 

the US and Israel, though acknowledging that some provisions reflect 

customary law, have not ratified it yet.96  
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The 1907 Hauge Regulations address the problems of occupation as 

experienced during the nineteenth century, when occupations were short-lived, 

and ended in concession of territory from the defeated power.97 The GCIV, 

which is complementary to the Hauge Regulations98, and the API, moves away 

from the territorial dispute between states and focuses on protection for the 

population on the disputed territory. Together with Human Rights Laws, that 

always apply99, regardless of occupation, and other specific conventions, these 

create the legal environment in an occupied territory. I will from now on, when 

addressing the rules governing occupation in the Hauge regulations, the GCIV 

and API, collectively, refer to them as the Law of Occupation (LOO). 

According to the art. 42 of the Hauge Regulations a "territory is considered 

occupied when it is actually placed under the authority of the hostile army and 

the occupation only extends to the territory where such authority has been 

established and can be exercised. " Art. 2 (2) of CGIV holds that an occupation 

is at hand “to all cases of partial or total occupation of the territory of a High 

Commission Party, even if the said occupation meets with no armed 

resistance”. Furthermore art. 1(4) of API expresses that it is not a requirement 

that the conflict is armed and that it is enough that resistance to the occupation 

could turn into an armed conflict.100The prerequisite for an occupation is that a 

state effectively controls a territory to which it has no legitimate title.101 Thus, 

when a territory is transferred from a state to another by measures that violate a 

peremptory norm, this constitutes an occupation.102 In some cases it might be 

hard to determine if the prerequisites are fulfilled, due to uncertainty in the 

application of “effective control” and “legitimate title”.103 This, however, is not 

the case when looking to the Crimea-conflict. 

                                                           
97 Benvenisti, (2012), p. 16. 
98 Supplementary to the Hauge Regulations, see art. 154 of the GCIV 
99 Dinstein, (2009), p. 178. They may sometimes be derogated by they do, as a principle, always apply. This 
is also adressed in section 4.3.2. 
100 Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of 
Victims of International Armed Conflicts (Protocol I), 8 June 1977. 
101 Benvenisti, supra, p. 43. 
102 Ronen, (2011), p. 1. 
103 See Benvenisti, supra, sections on ”Spatial scope” and on ”occupation by whom?”. 



 31

The conclusion one must draw from the predominant non-recognition104 of the 

absorption of Crimea to Russia, and Russia’s violation of international law105, 

is that Russia has no legitimate title to the territory of Crimea. Furthermore 

Russia effectively controls the territory of Crimea and is free to exercise its 

authority over the population on the territory. All requirements of occupation 

according to the Hauge Regulations, GCIV and API are met and it does not 

matter whether Russia controls Crimea by military power or by a puppet 

government.106 This means that Russia, as a party to the GCIV, has obligations 

as an occupant, according to international law, which, as we will see in the 

sections to come, also affects BITs and investor rights.107 However, as Eyal 

Benvenisti puts it, regarding modern cases of occupation, where states “purport 

to annex or establish puppet states”…”the acknowledgement by the occupant 

of its status, and impliedly of its responsibilities under international law is the 

first and the most important initial indication that the occupant will seek to 

respect the law of occupation”.108  

It is apparent that Russia regards it’s absorption of Crimea as legal, and its 

stand in the matter gives a clear understanding that Russia will not define its 

rule over Crimea as an occupation. Already here it is important to note that the 

fact that an occupant claims to have annexed a territory does not deprive the 

protection owed to the population of the occupied territory, and this is clearly 

stated in art. 47 of the CGIV together with art. 4 of API.109  Thus, Russia is not 

relinquished in any way from the obligations according to the LOO. If these 

obligations are violated the question of State Responsibility arises. I will in the 

next section address the applicability of State Responsibility with respect to 

investors, mainly according to the International Law Commission’s (ILC) Draft 

articles on Responsibility of States for Internationally Wrongful Acts (Draft 

articles). 
                                                           
104 Resolution 68/262, 68th General Assembly at their 80th meeting, 
http://www.un.org/press/en/2014/ga11493.doc.html. Only Cuba, Nicaragua, Syria and Venezuela have 
recognized Crimea as a Federal Subject of the Russian Federation. Both the US and EU have condemned 
the absorption. 
105 See section 2.3. 
106 Benvenisti, (2012), p. 4.  
107Parties to the convention see: 
https://www.icrc.org/applic/ihl/ihl.nsf/States.xsp?xp_viewStates=XPages_NORMStatesParties&xp_treatyS
elected=380, viewed at: 12/12/2014. Signed by the Union of Soviet Socialist Republics in December 12, 
1949 and ratified in May 10, 1954.  
108 Benvenisti, supra, p 5. 
109 Dinstein, (2009), p.49. Referring to this as an ”uncontested principle of international law”. 
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4.2 ILC’s Draft Articles in investor-state relations 

 

In international law, for a long time, states were considered to have a 

monopoly on being subjects under international law. Private entities did not 

until recently have a forum for settling disputes with states, which is why 

investors’ only chance to make claims against foreign states was through 

diplomatic protection from their home state.110 This has changed in several 

areas of international law, most notably in the system of Human Rights, but 

also in international investment law because of the use of international trade 

agreements and investment protection treaties, such as BITs.111 

State Responsibility may of course arise from many different sources of 

international law including customary law,112 but the most authoritative source 

is the ILC’s Draft articles.113 The ILC’s mandate, according to the UN charter 

is to “encourage the progressive development of international law and its 

codification”114 and this was certainly achieved when creating the Draft 

articles. The Draft articles were formulated taking into account all 

commentaries by governments and various organizations and do therefore 

correspond to the common opinion of both the ILC and the international 

community. Being adopted without voting by the GA and with full consensus it 

is well established that the Draft articles reflect customary law.115 

As “secondary rules” of State Responsibility the Draft articles formulate the 

”general conditions under international law for the State to be considered 

responsible for wrongful actions or omissions, and the legal consequences 

which flow therefrom”. The obligation that defines an act as wrongful must, 

however, be found in the ”primary rules” of State Responsibility, that is 

                                                           
110 Trindade, The access of individuals to international justice, (2011), p. 17., Mithcell, Munro, & Voon, 
Parting ways: The Impact of investor Rights on Mutual Termination of Investment Treaties (2013), p. 4.  
111 Ibid. And Lowenfeld, (2008), p. 579. 
112 See chapter 3, for example the ”minimum standard” and protection of property in ECHR. Sornarajah, 
(2010), p. 82. Also states that ” There is…a custom that, when property is taken over by a state, otherwise 
than in the exercise of its regulatory powers, there must be payment of compensation, though there is still 
no agreement on the manner in which this compensation is to be calculated. 
113 See: Crawford, Investment Arbitration and the ILC Articles on State Responsibility (2010). 
114 UN Charter, art. 13 (a). 
115 Crawford, The International Law Commission's articles on State responsibility: introduction, text and 
commentaries (2002), p. 60. See Crawford p. 4-26 for the steps leading to the 2001 Draft Articles. 
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customary law or conventional law.116 Thus, in order to establish State 

Responsibility one must often rely on several rules of international law. 

With four parts the Draft Articles set out: 1) The condition under which State 

Responsibility arise 2) the legal consequences of that State Responsibility, 3) 

implementation of that international responsibility and 4) the general 

provisions.  

First off, according to art. 2 for an act to be considered internationally wrongful 

it must be a) attributable to the State and b) constitute a breach of an 

international obligation. After establishing the applicability of the Draft 

Articles legal consequences may come into play. It is important to emphasize 

that the legal consequences, for example reparation (art. 31), restitution (art. 

35) or compensation (art. 36) requires an injury that is suffered as a causal link 

from the breach of an international obligation.117  

According to the commentary regarding art. 1 of the Draft articles they cover 

all international obligations of the state, even between state and corporations, 

including those arising from treaties.118 But applying the rules of legal 

consequences of the Draft articles in respect to private entities proves to be a 

hard task. When turning to the commentaries of art. 28, they say that part 2 

(dealing with the legal consequences of State Responsibility) “has a more 

limited scope” and “does not apply to obligations of reparation to the extent 

that these arise towards or are invoked by a person or entity other than a State.” 

However, art. 33 (2) gives an ambiguous wording to responsibilities owed in 

respect to foreign inventors: ”This Part is without prejudice to any right, arising 

from the international responsibility of a State, which may accrue directly to 

any person or entity other than a State.”  

The reason for this treatment of investors, according to James Crawford, is that 

“investor rights” are “primary obligations”119 and as such they “must be found 

elsewhere in the corpus of international law, to the extent that they exist at 

                                                           
116 Draft Articles, General Commentary (1). 
117 See commentaries to art. 31, 35 and 36. 
118 Commentary (5), Hobér, (2013), p. 57 and Crawford, (2002), p. 83. 
119 Crawford, quoted by Paparinskis, (2013), p. 620.  
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all”120. According to Crawford this means that the legal consequences for states 

in relation to investors may only be found in primary sources of international 

law. Some scholars do not agree with this view and holds that international 

investment law proves that this does not reflect practice and might harm the 

evolution of international investment law.121  

According to commentary (4) to art. 33 “In cases where the primary obligation 

is owed to a non-State entity, it may be that some procedure is available 

whereby that entity can invoke the responsibility on its own account and 

without the intermediation of any State.” The commentary further explains that 

this is the case under human rights treaties and investment agreements, such as 

BITs.  

 

Though the general rule is that part two of Draft Articles is not applicable 

between states and investors, procedural provisions of investment agreements, 

including BITs, may create situations where private entities may invoke part 

two in claims against states. This implies that investors, if covered by a BIT, in 

certain situations, may also use the provision of compensation according to 

Draft articles. Thus, an investor’s right to invoke the legal consequences 

provided in the Draft Articles during the occupation of Crimea is dependent on 

the survival of BITs or at least on the survival of the “procedural right” in that 

BIT. Survival of BITs is examined in section 4.4. The next sections are devoted 

to the survival of investor rights. 

4.3 Survival of investor rights during occupation  

 

I will in this section address the applicability of the LOO in respect to investors 

and investor rights. As the LOO is considered lex specialis it works as a filter, 

allowing other sources of international law to apply only when it does not lead 

to a conflict.   

                                                           
120 Crawford, (2010), p. 130.  
121 Edith Brown Weiss arguing that it does not reflect practice and David Caron that it might undo the 
special rules created. See Paparinskis, (2013), p. 619. 
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In this section I start by explaining the scope of the LOO after which I analyse 

its provisions in respect to protection of investor rights, the “minimum 

standard” and procedural rights.  

4.3.1 Investors as protected persons? 

 

The LOO originated in the law of war and was first seen as a code of conduct 

for the military power enforcing an occupation, but it later evolved into a law 

based on the concept of sovereignty. Where sovereignty is a right that cannot 

be transferred, by the use of force, from a state to another, the LOO imposes 

responsibilities on the occupying power in respect to the sovereign (the ousted 

government) and the subjects active on the occupied territory.122  

The provisions of the Hague regulations, GCIV and the API are focused on 

protection for “civilians” or so called “protected persons” in an occupied 

territory, as subjects affected by the situation of war.123 Protected persons 

under GCIV are defined in Common art. 4 as “those who, at a given moment 

and in any manner whatsoever, find themselves, in case of a conflict or 

occupation, in the hands of a Party to the conflict or Occupying Power of 

which they are not nationals.” with exceptions for those nationals of states who 

are not parties to the convention. According to the commentary to art. 4 

protected persons are not limited to nationals of the enemy state as art. 4 covers 

“the whole population of the occupied territory” including those “who are not 

nationals of the Party to the conflict or Occupying Power”124. With such a 

broad definition of protected persons, the LOO also covers foreign nationals, 

i.e. foreign investors in Crimea. However, if an investor’s home state continues 

normal diplomatic relations with the occupant that can disentitle the investor to 

claim protection as a “protected person”.125 Though investors may fit the 

definition of protected persons the LOO does not give any clear guidance as to 

the treatment of foreign investors.126 

                                                           
122 Benvenisti, (2012), pp.1-11. 
123 Preamble of the GCIV. 
124 Commentary to art. 4  by the ICRC of 1958. 
125 Arai-Takahashi, The law of occupation: continuity and change of international humanitarian law, and 
its interaction with international human rights law Arai-Takashi, (2009), p. 306.    
126 Tadlock, Occupation Law and Foreign Investment in Iraq: How an Outdated Doctrine Has Become an 
Obstacle to Occupied Population, (2010), p. 1. ”Because of this scarce application, occupation law, 
however, has not adapted to several significant economicand societal developments.” 
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4.3.2 Investment protection during occupation 

  

The general responsibility towards the population in an occupied territory is 

stated in art. 43 of the Hauge Regulations and art. 64 of the GCIV. The Hauge 

regulations art. 43 holds that the occupant “shall take all the measures in his 

power to restore and ensure, as far as possible, public order and civil life, while 

respecting, unless absolutely prevented, the laws in force in the country”. Art. 

64 of the GCIV supports this expression but goes further and says that these 

“measures” are obligations in the occupied territory. This means that the 

occupying power, must respect the laws unless absolutely prevented from 

doing so where the phrase “unless absolutely prevented” shall be interpreted as 

“when necessity arises”.127 Art. 43 of the Hauge Regulations and art. 64 of the 

CGIV can be considered a constitution of sort for the occupying power for the 

time of the occupation, meaning that they express the overall purpose of the 

LOO - to safeguard the sovereignty of the ousted government while protection 

the population of the occupied territory.128  

When it comes to protection for investors under the LOO the term investment 

is not used. There are however articles that provide obligations to protect 

property where art. 46 of the Hauge Regulations provides a general obligation 

to respect private property. Furthermore art. 53 of GCIV elaborates this 

obligation and states that “Any destruction by the Occupying Power of real or 

personal property belonging individually or collectively to private persons…is 

prohibited, except where such destruction is rendered absolutely necessary by 

military considerations.” Thus, the protection from destruction is always 

subject to a “test of necessity” and when such destruction is not necessary the 

occupant has a duty of care, like that of a trustee.129 The same “test of 

necessity” applies for expropriation of property owned by individuals, since the 

occupant is prohibited of taking for its own enrichment.130 Property, in the 

above articles, covers “all types of assets” in an occupied territory, whether 

movable or immovable as well as tangible and intangible.131132 Furthermore, 

                                                           
127 Benvenisti, (2012), p. 76., Dinstein, (2009), p. 109, stating that ”empéchment absolu” is the equivalent 
of ”necessité”. 
128 Benvenisti, supra, p. 3.. Benvenisti calling art. 43 a ”mini-constitution”. 
129 Ibid., p. 6. 
130 Jessup, Belligerent Occupants Power over Property, (1994), p. 457-461. 
131 Dinstein, supra, p. 211.  
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Yoram Dinstein holds that the obligation to respect private property, as 

explained above, is not limited to “protection of loss of ownership” but also 

covers the right to exercise “rightful prerogatives” for example the right to 

access land and also protection for involvement in acquisition of stock-

ownership.133 Thus, to the extent investment fits the definition above it should 

be afforded protection. But what about foreign investment? 

Foreign nationals, previously regarded as right-holders, in respect to the ousted 

government, do not lose their rights, ipso facto, upon change in sovereignty, as 

stated in the German Settlers Case. 134 If a change in sovereignty does not 

“destroy” acquired rights then neither should an occupation, where the 

sovereignty shall not be affected.135 Though the maxim of ex injuria jus non 

oritur holds that an illegal take-over cannot produce a legally valid outcome 

the fact that there is no title to the territory “does not release (the occupant) 

from its obligations and responsibilities under international law towards other 

states in respect of the exercise of its powers”.136 As a general principle of 

international law, the occupant has an obligation to care for the “interests” of 

the “nation as represented by the ousted government”137 and keeping 

obligations to foreign nationals could be argued an interest of the ousted 

government. However, in which way the occupant has to safeguard these rights 

is not regulated in detail. Whether a right of an investor survives, i.e. if Russia 

has an obligation to respect that right, is dependent on the interpretation of 

“caring for the interests of an ousted government”138 or the interpretation of the 

status of  “acquired rights”.  

An illustrative case, among others, on the matter is the Lighthouses Arbitration 

in 1956 between Greece and France, where Greece, during the Balkan wars, 

was an occupying power over a territory to which a French company had been 

given a concession to maintain a lighthouse by the previous ruler (the Ottoman 

                                                                                                                                                                                     
132 Ibid. 
133 Dinstein, (2009), p. 225. Referring to the Krupp et al. Trial, US Military Tribunal, Nuremberg 
”Subsequent Nuremburg Proceedings” (1948) and the Lozidou case (Lozidou v. Turkey), ECtHR (1996). 
134 PCIJ stating this in the German Settlers’ case. P. O’Connel about acquired rights. 
135 This is the concept of the law of occupation, that sovereignty is inalienable. In pratice, however, this is 
dependent of how the occupant choses to act. 
136 ILC’s Advisory opinion on Legal Consequences for States of the Continued Presence of South Africa in 
Namibia notwithstanding Security Council Resolution 276 (1970). Emphasis added (the occupant).  
137 Benvenisti, (2012), p. 18, with reference to the above Advisory opinion. 
138 Ibid., p. 83. 
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Empire).139 The PCIJ ruled that Greece, as an occupying power, had to respect 

the concession agreement as an acquired right by the French company 

according to art. 46 of the Hauge Regulations which states that “Family honour 

and rights, the lives of persons, and private property, as well as religious 

convictions and practice, must be respected. Private property cannot be 

confiscated.”  

Thus, property, under the LOO, has been extended to cover also “vested 

rights”, at least when there is a concession-agreement, as in the above-

mentioned case. 140 If a right under a BIT could be considered “vested” or 

“acquired” then art. 46 should obligate the occupant to respect that right. The 

LOO does not exclude investor rights, and it seems that it may grant protection 

to many “forms” of property, unless the occupant finds it necessary to 

relinquish its obligations of protection.  

Finally, it is also important to note that rules concerning Human Rights 

embodied in regional or international conventions, to which the occupant is a 

party, always apply, even when there is an occupation, which is a well-

established rule. This is ultimately confirmed by the ICJ in two advisory 

opinions: Advisory opinion on the Legality of Threat or Use of Nuclear 

Weapons (1996) and Advisory opinion on Legal Consequences of the 

Construction of a Wall in the Occupied Palestinian Territory (2004).141 Russia, 

being a part to the ECHR142, thus also has to respect the rights enshrined in that 

convention with respect to Crimea. This means that Russia must comply with 

the rules on protection of property in art. 1 of protocol 1 to the ECHR, in which 

property and possession is defined as broad concept, as discussed in section 

3.2. Thus, investments, to the extent they fit the definition of property in art. 1 

of protocol 1, enjoys protection also in Crimea. 

  

                                                           
139 Arai-Takashi, (2009), p. 217.  
140 Dinstein, (2009), p. 226, quoting the Jerusalem District Electricity Co. case, and see also. Mavrommatis 
Concessions case. 
141 Benvenisti, (2012), p. 15. This is supported by the UN General Assembly, UN Human Rights 
Committee, the ECtHR and ruled as an established principle by the ICJ. Dinstein, (2009), p. 69. It is true 
that Human Rights in some cases can be derogated, but as a princinple they still apply.  
142For parties to the ECHR see: 
http://.onventions.coe.int/Treaty/Commun/ListeTableauCourt.asp?MA=3&CM=16&CL=ENG. Viewed at: 
12/12/14. 
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4.3.3 Minimum standard treatment during occupation 

 

An occupant must maintain the laws of the occupied territories “unless 

absolutely prevented”.143 But what applies for compliance with international 

law and obligations? The answer to this question is found when investigating 

the interplay between international investment law and the LOO. Since the 

LOO does not explicitly deal with the occupant’s responsibility in respect to 

matters of international nature the above question is not easily answered.144 

 

Benvenisti holds that an occupant “should regard itself bound by international 

obligations”, according to art. 43 of Hauge Regulations and 64 of GCIV, “to 

the extent that public order and civil life depend on complying with these 

obligations”.145 The minimum standard treatment of investors is a principle of 

customary international law and as such it is an international obligation, which, 

prior to the absorption of Crimea, Ukraine had to respect. Corollary, the rule of 

a minimum standard should be applied to the extent public order and civil life 

depend on that Russia comply with the standard. So, according to Benvenisiti, 

whether or not Russia has to abide the minimum standard treatment, as a 

principle of customary international law, in respect to investors in Crimea, 

must be determined in each case to the extent it is necessary to maintain impact 

public order or civil life. However, as I will come to, this interpretation may be 

challenged as being to narrow. 

Similar rules to that of the minimum standard treatment, in that injuries must 

be compensated, are found in the 1969 UN Declaration on Social Progress and 

Development (1969 declaration), which was, inter alia, adopted to promote 

conditions of economic and social progress.146 In art. 26 of the declaration it is 

stated that: “Compensation for damages, be they social or economic in nature - 

including restitution and reparations - caused as a result of aggression and of 

illegal occupation of territory by the aggressor”. Much like the principles of the 

Draft articles the 1969 declaration holds a prerequisite of a causal link between 

                                                           
143 Art. 43 of the Hauge regulations and art. 64 of the GCIV. 
144 Tadlock, (2004), p. 5.  
145 See: Benvenisti, Eyal, Water conflicts during the occupation of Iraq, American Journal of International 
law, Vol. 97, (2003), pp. 860-901. 
146 See preamble to 1969 UN Declaration on Social Progress and Development. 
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the aggression and the damages. However, it is important to note that UN 

declarations do not enjoy the status of strict sources of international law. 

Though some have argued that it can create “instant customary law”, most 

scholars and the ICJ, has stressed that these documents only enjoy the status of 

recommendations as it is stated in art. 10 and 14 of the UN-Charter.147  This 

means that the do not, on their own, provide any obligations to an occupant but 

merely provides a possible interpretation of rules of international law148. 

Furthermore, an occupant has a general obligation to meet the Principle of 

Good Administration of the Economy in the occupied territories, which comes 

from the Hauge Regulations and case-law regarding economic dealings on 

occupied territories. The Principle of Good Administration of the Economy 

means that the occupant is prohibited from “exploitation of the economy of the 

occupied territory” for its “own enrichment” or "to damage the local 

economy.149 Thus, treatment of foreign investors, active on the occupied 

territory, must also be seen in the light of good administration and its potential 

impact on the local economy. It is worth noting that in the US-lead occupation 

of Iraq, questions regarding the economy of the occupied territory arose, where 

the occupying administration altered the legal system to attract foreign 

investment. This sparked a debate about how the LOO affects the applicability 

of international investment law, which was an issue because foreign 

investments played a large role in the local economy.150 

 

The LOO, as already mentioned, does not deal with foreign investments and 

hence any rules as how an occupant must relate to foreign investors may only 

be found in a deduction from general provisions or principles of the LOO.151 

While it is said that it does fail to provide constructive rules for modern-day 

occupation, where foreign investment play a vital role, it still provides a 

                                                           
147 Sornarajah, (2010), p. 82. ”Instant customary law” can only be the created in areas ”that are not 
governed by existing legal norms”.  
148 Ibid. 
149 Arai-Takashi, (2009), p. 167. 
150 See Tadlock, (2004). In the case of the occupation of Iraq this was of importance because of the 
transition from rule of the occupying administration to self rule of Iraq, where the uncertainty lied in 
whether the legal alterations made by the occupant should be valid after the occupation ended. 
151 Though investors, as individuals, may fit the definition of protected persons the commercial nature of 
their presence in an occupied territory is not addressed in the provisions of the law of occupation. 
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framework152 for evaluating the occupants rights and responsibilities by 

prohibiting changes in the legal system and laws “unless absolutely prevented” 

as it is stated in art 43 of Hauge regulations. Art. 43 of the Hauge Regulations 

mentions the “laws of the occupied territory” where this shall not be interpreted 

as limiting the occupants obligations to domestic laws only.153 Even though the 

LOO is a lex specialis there is no a priori reason why conventions on other 

matters should not be applicable to occupied territories.154 

 

The phrase “Unless absolutely prevented” is further elaborated in art. 64 of the 

GCIV where it is stated that “The penal laws of the occupied territory shall 

remain in force, with the exception that they may be repealed or suspended by 

the Occupying Power in cases where they constitute a threat to its security or 

an obstacle to the application of the present convention…”. Though this section 

of art. 64 deals specifically with “penal laws” it is regarded that the same 

applies, as a principle, for the whole law, i.e. also for civil legislation. 155 When 

looking to art. 64 and its wording an occupant should only relinquish its 

obligations, national and international, when facing a security risk or an 

obstacle to apply the LOO. As already stated this expresses the overall purpose 

of the LOO and constitutes the goals for the occupant during occupation.156 

Benvenisti holds that the occupant must comply with international obligations 

only to the extent it is deemed necessary to ensure public safety or civil life. It 

would seem that this interpretation, as limiting the occupant’s obligation to 

abide international law and agreements only when it is of utility for the public 

order and civil life is too narrow. This would mean that an occupant could alter 

with international agreements, made by the ousted sovereign prior to the 

occupation, freely, as long as they are not deemed important for public safety 

and civil life.  A more logical interpretation is that the occupant should comply 

with international obligations as long as it is not hindered by security reasons 

to do so, and as long as it does not lead to an obstacle to the application of the 

                                                           
152 Tadlock, (2004), p. 5. 
153 Gilles, Economic, Social, and Cultural Rights and International Humanitarian Law, p. 216. 
154 Roberts, Transformative Military occipation: applying the law of war and human rights (2006). 
155 ICRC Commentary to art. 64 ”The first sentence expresses a fundamental notion: that the penal 
legislation in force must be respected by the Occupying Power. This is an application of a basic principle of 
the law of occupation (Article 43 of the Hague Regulations, as quoted above) (2). The idea of the continuity 
of the legal system applies to the whole of the law (civil law and penal law) in the occupied territory. 
156 Benvenisti, (2012), p. 83. 
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LOO. 

 

It can therefore be argued that Russia must comply with the obligation to treat 

foreign investors according to a minimum standard to the extent it does not 

impede with its security and to the extent it does not provide an obstacle to the 

application of the LOO. This must of course always be evaluated in each 

specific case of an occupation. 

 

4.3.4 Procedural rights 

 

One of the most vital rights in a BIT is that of having a dispute settled in an 

arbitrational court, i.e. a direct access to arbitration with the host state. Without 

that “procedural right” the BIT is just another contract, albeit with special 

substantial rights. The question is how such “procedural rights” are to be 

treated by an occupant?  

Under the LOO the local courts of the occupied territory have no jurisdiction 

over the administration of the occupying force. This means that the inhabitants 

of the occupied territory, including foreign investors, cannot sue the occupant 

in the local courts.157 The occupant has an obligation to “preserve the rights 

and legal actions of the inhabitants in the occupied territories” so that they (the 

rights) do not become “abolished, suspended or inadmissible” according to art. 

23 (h) of the Hauge Regulations158. This, however, is only an obligation as to 

legal actions between individuals of the population and the fact is that the LOO 

“rejects the option of individual claims” against the occupant.159 The essence of 

the aforementioned is that though there are stipulated obligations in the LOO 

they are not, in fact, invokable by individuals. The obligations in the LOO are 

regarded as obligations between states. This means that under the LOO, there 

are no “procedural rights” for individuals, which applies for investors as well. 

One possible recourse, since the ECHR is applicable to the occupied territory 

of Crimea, would be for an investor to make claims in the ECtHR. But, in the 

                                                           
157 Arai-Takashi, (2009), With reference to Dinstein, qoute in footnote: ”…the indigenous court….” 
158 Not withstanding this obligation is also a war crime according to art. 8 (2) (b) (xiv) of the Rome Statute 
of the International Criminal Court.. 
159 Arai-Takashi, supra, p. 276. 
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regime of the LOO, an investor is left to the mercy of its home state to bring 

the claim towards Russia under diplomatic protection.  

However, if an investor has been granted a “procedural right” under a BIT, 

could that be an acquired right that obligates the occupant to agree to 

arbitration? And, if the annexation of Crimea deprives existing investors of 

their possibility of recourse to arbitration, according to the BIT signed into by 

Ukraine, could that constitute an injury? This question is of course not easily 

answered and depends on how an international court would define that right, 

and corollary its own jurisdiction. For this thesis it suffices to say that the 

LOO, as general rule, do not grant individuals procedural rights. 

4.3.5 Conclusions 

 

According to international law the Russian take-over of Crimea constitutes an 

occupation. This conclusion is important since it qualifies Russia as an 

occupant and as such Russia has obligations according to the LOO. Though the 

LOO focuses on human rights, and not commercial interests, the scope of 

protection may extend to cover foreign investors, as foreign investors may fit 

the definition of protected persons. The only case where an investor is 

disentitled the status of protected person is when its home state continues 

normal diplomatic relations with the occupant.  

Investments are protected to the extent the term property can be regarded to 

cover the actual investment and it seems that property may comprise many 

different types of assets, movables and immovable as well as tangibles and 

intangibles. The term investment has even been argued to extend to the right to 

exercise “rightful prerogatives”, which indeed is a very broad definition. 

Protection of these rights, however, is subject to a “test of necessity” where the 

occupant, if rendered necessary from a military point of view, has the right to 

limit the protection of property. Also, since Russia is a party to the ECHR it 

has to comply with protection of property according to art. 1 of protocol 1, 

which also gives a broad definition of what constitutes property160 and thus 

also other forms of investor rights. Furthermore, the Principle of Good 

                                                           
160 Art.1 of additional protocol I mentions ”property” but also ”posession” and the case-law, as discussed by 
Kriebaum and Schreuer, (2007), suggests that the concept holds a broad definition of property. 
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Administration of the Economy is also important in that it should protect 

investors to the extent their economic activities are important to the economy 

of the occupied territory. 

As to the role of the Draft articles there may be situations where an investor 

may invoke the provisions on legal consequences when the investor 

successfully may apply a BIT. Thus, if a BIT survive, which I will examine in 

the sections to come, an investor may find support for compensation according 

to the Draft articles.  

Even though it is argued that the principle of acquired rights does not easily fit 

into the scheme of international law it has been referred to and used in several 

international tribunals.161 And, if applying the minimum standard, acquired 

rights, if ignored, deserve just compensation, also during occupation. 

According to Benvenisiti the application of the minimum standard should be 

regarded as obligations for the occupying force if public order and civil life 

depend on it. This would mean that an occupying force only is obligated to 

respect investor rights and previous agreements based on its utility to maintain 

public order and civil life. I propose that, when looking to art. 43 of the Hauge 

regulations and art. 64 of GCIV, Benvenisti’s interpretation may be considered 

a bit narrow. It could instead be argued that an occupant should comply with 

the minimum standard to the extent it does not impede with its security and to 

the extent it does not provide an obstacle to the application of the LOO. This 

interpretation controls the interplay between international investment law and 

the LOO, where, as a filter, it provides a framework as to when international 

investment law can be applied.  

As Crimea is not currently affected by hostilities Russia should have far going 

possibilities to comply with the minimum standard without “jeopardizing” its 

security nor the application of the LOO. Foreign investors should therefore, in 

principle, continue to enjoy protection according to the minimum standard. 

When it comes to procedural rights the LOO excludes individuals from making 

claims against the occupant. All obligations are in fact seen as obligations 

towards the ousted sovereign or other states of the international community, 

                                                           
161 Lighthouse case, German settlers case, Jerusalem District Electric Co. case, Mavromattis concessions. 



 45

rather than to individuals. However, if one argues that a procedural right under 

a BIT constitutes an acquired right then that right could survive also during an 

occupation. Unless Russia choses to comply with a BIT and agrees to 

arbitration, the only procedural avenue that exists is that of the ECtHR, as 

Russia is a party to the ECHR. 

4.4 Survival of BITs during Occupation 

 

I will in this section address the question of treaty survival in the case of 

Crimea. The question of survival of BITs during occupation is subject to 

international law governing treaty applicability but also to international law on 

treaty relations with illegal regimes, as we will see. 

I will start to examine to what extent an occupant must comply with BITs 

signed by the ousted government according to the existing principles and 

sources of international law. After this I briefly examine three previous cases 

of occupation, where I provide the background to the conflicts and summarize 

the following treaty practice. I start by addressing the absorption of the Baltic 

States into the Soviet Union, which shares many similarities with the case of 

the Crimea-conflict. I then turn to the occupation of Namibia by South Africa, 

which triggered an advisory opinion from the ICJ. This Advisory opinion is 

still regarded as the most authoritative document on the obligation of non-

recognition, which will be explained in this section. Finally I examine the 

occupation of East Timor by Indonesia, where survival of investor rights and 

investment agreements was a question of importance, which has not been the 

case in most other occupations. All of these cases are examples of when the 

occupant, like Russia in the case of Crimea, has annexed or absorbed an 

occupied territory. 

4.4.1 Obligation to comply with BITs signed by the ousted government  

 

As stated in section 4.3.2, human rights treaties, regional and international, 

signed by the occupant also apply extraterritorially to the occupied territory. 

But also treaties signed by the ousted government, prior to an occupation, 

could be considered applicable to the occupied territory. An example of this 
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was when the Venice Commission in 2009 held that Russia, in the Georgian 

territories under Russian occupation, should comply with the 1951 Geneva 

convention on the Status of Refugees, to which Georgia was a party.162  But, 

except for the application of certain human rights treaties it is all but clear to 

what extent an occupant must comply with treaties signed by the ousted 

government. This creates a complex situation since many areas of national 

regulation, to which an occupant must relate in the occupied territories, often 

are affected by international agreements.163  

Though the maxim of ex injuria jus non oritur holds that an illegal take-over 

cannot produce a legally valid outcome the fact that there is no legal title to the 

territory “does not release (the occupant) from its obligations and 

responsibilities under international law towards other states in respect of the 

exercise of its powers”.164 As a general principle of international law, the 

occupant has an obligation to care for the “interests” of the “nation as 

represented by the ousted government”165 and keeping obligations to foreign 

nationals, as BITs, could be argued an interest of the ousted government. Also, 

the Principle of Good Administration of the Economy could affect the 

obligations of an occupant. Where the effect of not complying with a BIT has 

negative effects on the local economy this principle should obligate the 

occupant to abide to the provisions of the BIT.166 However, with no “better” 

guidance than the above principles one must again turn to the reasoning of the 

interplay between the LOO and international investment law and how that 

affects international agreements. 

Benvenisti states that according to the LOO “it would seem that to the extent 

that public order and civil life depend on complying with formal international 

obligations...that the ousted government had assumed prior to the occupation, 

the occupant should regard itself as bound by those obligations”.167 Thus, 

                                                           
162 Benvenisti, p..83. Opinion on the law on Occupied territories of Georgia, Final Opinion on the Draft 
Amendments to the Law on Occupied Territories of Georgia adopted by the Venice Commission at its 81st 
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continued presence of South Africa in Namibia (south west africa) notwithstanding security council 
resolution 276 /1970) 
166 See section 4.3.3. 
167 Bevenisti, p. 83. 
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according to Benvenisti, the obligation, from the perspective of LOO to apply a 

BIT signed by the ousted government is dependent on the utility of the 

application of that treaty for the maintenance of public order and civil life. I 

propose that this is a narrow interpretation of the obligation to maintain the 

legal system on the occupied territory. Compliance with treaties signed by the 

ousted government should be seen as an obligation as long as it does not 

impede with the security of the occupant or the occupants possibility to comply 

with the LOO.168 It is worth noting that most of the debate regarding the 

occupant’s obligation to comply with international agreements has been on the 

topic of human rights and not investment protection. The LOO does focus on 

human life and as already stated does not mention protection of investment per 

se. Though it is important to recognize that investment protection is not a 

principle of the LOO it does however not, a priori, exclude the applicability of 

other international agreements than those regarding human rights.169 But, if 

making an analogy to the obligation to comply with human right treaties when 

arguing that there is an obligation to comply with commercial agreements there 

is need for a few remarks. It is important to emphasize that BITs and human 

rights treaties are very different, both in purpose and in a treaty-technical sense. 

BITs are commercial treaties and as such they are most likely not as important 

to the “public order and civil life” as human rights treaties. Furthermore, 

human rights treaties are almost always multilateral, where a BIT is bilateral. 

Hence a BIT is of course dependent on the other contracting party since it 

presupposes that the other state, signed into the BIT, would acquiesce to the 

applicability of the BIT. However, treaty relations with illegal regimes are 

often limited under a principle of non-recognition, where states are prohibited 

to recognize the competence of an illegal regime to exercise sovereignty over 

the occupied territory. This is often voiced by the UN170, at least where there is 

a uniform opinion in the international community.171  

The impact of occupation on treaty applicability is also governed by the ILC’s 

Draft articles on the effects of armed conflicts on treaties from 2011 (Effects 

articles). The Effects articles mean to address the impact on treaty relations 
                                                           
168 See section 4.3.3. 
169 See Roberts, (2006). 
170 Benvenisti, p. 85.  
171 This is the case in Crimea. The resolution 68/262, 68th General Assembly at their 80th meeting. 
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between states when at least one state is involved in an armed conflict, and 

according to the commentary this also applies to cases of occupation.172 First of 

all, an armed conflict does not ipso facto terminate a treaty according to art. 3 

of the Effects Article. Furthermore, agreements regarding private rights and 

treaties governing commercial arbitration are regarded as subject-matter which 

means continued application during armed conflicts173. Thus, the occupation 

does not terminate Ukrainian BITs as between Ukraine and its counterparties to 

these BITs. Corollary, since Ukrainian BITs are not automatically considered 

to lapse, Russia is not ipso facto released from obligations to comply with these 

BITs.  

Conclusively the survival of a BIT is based on two factors: i) that the occupant 

complies with the BIT and ii) that the other party to the BIT is inclined to 

acquiesce to the application of the BIT. I will in the next sections address three 

previous cases of occupation with respect to treaty practice. 

4.4.2 The Baltic States   

 

During the later part of the Second World War the Baltic States were trapped 

between the two enemies Germany and the Soviet Union (SU). With the earlier 

signing of the Molotov-Ribbentrop Pact in 1939, Lithuania was deemed to 

belong to the SU’s  “sphere of influence”, and by staging incidents in the Baltic 

States the SU made claims that all of the Baltic States were a security risk. In 

1940 the SU pressured the Baltic States to give in to a full occupation and later 

on to accept that the SU install puppet governments. Under the rule of these 

governments elections were arranged so that the Baltic States formally applied 

to be incorporated into the SU and in 1940 the SU admitted the Baltic States as 

Soviet republics.  

Since Europe was at war the reaction from the international community to the 

incorporation of the Baltic States was limited. The US initially voiced concern 

about the incorporation and opposed what they called “predatory activities” 

from the SU.174 Canada and many states in Europe and Latin America 

                                                           
172 Commentary (6) to art. 2 of the Draft articles on the effects of armed conflicts on treaties.  
173 Draft articles on the effects of armed conflicts on treaties, art. 7 and indicative list to art. 7 under annex. 
174 Ronen, p. 18. ”No matter whether these were carried out by force or threat of the use of force.” 
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recognized the incorporation of the Baltic States de facto, but not de jure. 

Australia first recognized the incorporation as de jure but later withdrew the 

decision and went back to a de facto recognition.175  

Most states did formally not recognize the occupation as extinguishing the 

sovereignty of the Baltic states.176 However, the reaction from the international 

community was not uniform and neither was treaty practice.177 US and France 

held that treaties signed prior to the absorption still were in force but the two 

did, however, not invoke them. The states that recognized the absorption of the 

Baltic States meant that the treaties had been terminated alongside the 

sovereignty of the Baltic States. UK and Switzerland did not recognize the 

absorption but was of the opinion that the Baltic States had ceased to exist 

which therefore was their opinion also about the treaties.  

When the Baltic States regained their independence in 1991 the majority of the 

international community considered them as the continuing states of the states 

before the absorption to the SU. This meant that the treaties signed by the 

Baltic States prior to the absorption, in principle were regarded as in force, 

though in reality many were functionally out-dated, and therefore had to be 

revised.178  

Thus, the occupation did not terminate treaties signed before the occupation 

and for those who still regarded the Baltic states as sovereign states, the treaties 

were formally still in force during the occupation though remained univoked. 

 

4.4.3 Namibia  

 

Today’s territory of Namibia was before the First World War a German 

protectorate, called South West Africa.179 After the German defeat all rights to 

administration and legislation over Namibia was transferred to South Africa by 

a UK-mandate from the League of Nations.180 In 1949 South Africa declined a 

                                                           
175 Ronen, supra note. 
176 Crawford, The creation of states in international law, (2006), p. 689. 
177 Ronen, (2011), pp. 18-19,133. 
178 Ronen, supra, pp.133-135. Crawford, supra note.  
179 Ronen, supra, p. 75. Except walvis bay which beloged to the UK. Through a UK trusteeship.  
180 Ibid., pp. 38-39. 
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proposal to let the UN Trusteeship Council administer Namibia, and instead 

declared that they would stop providing reports to the UN on its administration 

of Namibia. While the UN held fruitless negotiations with the government, 

South Africa continued to govern Namibia, and in 1966 the General Assembly 

revoked the mandate given to South Africa to govern Namibia. By 1968 the 

government of South Africa had started to accelerate its implementation of 

apartheid in Namibia. The General Assembly then condemned the South 

African presence, referring to it as an occupation, and in a resolution adopted 

in 1970 submitted a request for an advisory opinion from the ICJ on the South 

African presence in Namibia. The ILC’s Advisory opinion on Legal 

Consequences for States of the Continued Presence of South Africa in Namibia 

notwithstanding Security Council Resolution 276 (1970) (Advisory opinion) 

was then released in 1971.  

The Advisory opinion held that there was an obligation for all member states of 

UN to not recognize South Africa’s presence in Namibia and to refrain from 

any dealings with the government of South Africa that implied recognition of 

the legality of the South African presence in Namibia.181 The Advisory opinion 

is still regarded as the most authoritative legal source governing relations with 

illegal regimes182   

From the Advisory opinion comes an obligation, now regarded as customary, 

of non-recognition of illegal regimes and an obligation “not to enter into treaty 

relations with the illegal regime when the latter purports to act on behalf of the 

territory”.183 Also, the Advisory Opinion holds that states are prohibited of 

applying previous treaties concluded with the illegal regime in respect to the 

occupied territory.184 Basically, all acts that would imply that South Africa had 

competence to act on behalf of the territory were prohibited. The obligation of 

non-recognition, however, came with an exception in that it “should not result 

in depriving the people of Namibia of any advantages derived from 

international agreements”. Thus, when it is of benefit for the local population, 

                                                           
181 Parapgraph 122 of the Advisory opinion. 
182 Ronen, (2011), pp. 6, 73. See p. 6 where Ronen refers to the commentary (8) to art. 41 in Draft Articles 
which ”regards the Advisory opinion as an authority on the application of the doctrine”.  
183 Paragraph. 122 of the Advisory Opinion. Ronen, (2011), p. 73. ”Non-controversial” and ”customary 
obligation”. 
184 Ronen, supra, p. 74.  
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application of treaties, including bilateral ones, that otherwise would be 

regarded as recognizing the illegal regime, shall be acceptable.185  

During the occupation of Namibia South Africa applied a clean slate approach 

in respect to treaties signed by Germany as a colonial ruler of Namibia. This 

approach did not seem to have caused any reactions by international 

community, probably because of the fact that Namibia was isolated, both 

geographically and economically, and hence there were not many foreign 

investors in Namibia nor were there investment agreements.186  

4.4.4 East Timor 

 

East-Timor, or Timor-Leste as it was called, is the eastern part of the island 

Timor in the Indian Ocean. Timor-Leste was a colony under Portugal’s rule 

until it declared its (first) independence in 1975. Starting from 1960 Timor-

Leste was considered a non-self-governing territory and Portugal did not let go 

of the territory until the change of government in Portugal, in 1974, which led 

to the start of a decolonization process.187  

During the decolonization process Indonesia opposed the independence of 

Timor-Leste, holding that the region did not have the economic conditions for 

self-governance and that the supposed leading party of Timor-Leste meant to 

transfer the country to the communists, which would hurt the regional 

security.188 When fighting started between different political groups, within 

Timor-Leste, Portugal was unable to control the situation and therefore pulled 

out. In 1975, after continued fighting, one of the political groups declared 

independence after which Indonesia entered with ground forces and occupied 

Timor-Leste. 

Portugal voiced strong condemnations against the Indonesian occupation where 

the rest of the international community made small efforts to sanction the take-

over. 189 The General Assembly adopted a few resolutions urging the violence 

                                                           
185 See paragraph 125 of the Advisory opinion.Ronen,, (2011) p 80. Benvenisti, (2012), p. 85.  
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to stop and promoting the right of territorial integrity for the Portuguese Timor. 

However, for every resolution the wording got milder and the criticism of 

Indonesia as an illegal occupant gradually faded.190  

Australia, as the biggest economy neighbouring Indonesia, first recognized 

Indonesia de facto and in 1979 de jure. In 1989 Australia and Indonesia 

concluded the Timor Gap Treaty (TGT), which was concluded in order to share 

the natural resources in the Timor Gap191 for “optimum commercial 

utilization”.192 All previous concession agreements, granted by Portugal, 

regarding exploitation of natural resources were terminated by Indonesia. 

Portugal, who early called the Indonesian administration an occupation, sued 

Australia in the ICJ, claiming that the signing of TGT by Australia was an 

illegal act193 Since the ICJ first had to assess the legality of the Indonesian 

administration over Timor-Leste, which they could not do without the consent 

from Indonesia, it ruled that it had no jurisdiction to hear the case. Also 

corporations, who had agreements with Portugal regarding exploitation of 

natural resources in Timor-Leste, tried to bring claims against Australia, in 

Australian courts, diplomatic forums and in the ICJ, but without success.194  

Portugal’s treaties were not applied during the Indonesian administration of 

Timor-Leste. Indonesia, instead, implemented its own treaties to the territory of 

Timor-Leste, and as Timor-Leste was economically isolated and 

underdeveloped this did not trigger any formal complaints from the 

international community.195 However, when East Timor was released from 

Indonesian occupation, and placed under a transit administration by the UN, 

the previous treaties, signed into by Portugal as a colonial ruler, still remained 

applicable. The Portuguese treaties were thus considered in force during the 

occupation, though in practice not implemented nor invoked.196 Conclusively, 

investor rights under treaties were ignored during the Indonesian occupation of 
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Timor-Leste, not because international law lacked regulation197 on treaty 

relations, but rather because of a “broad de facto recognition” from the 

international community of the Indonesian control.198 

4.4.5 Conclusions  

 

The survival of a BIT during occupation is dependent on i) whether or not an 

occupant is obligated to comply with the BIT and ii) if the other contracting 

state is willing to acquiesce to the applicability of the BIT.  

The LOO does not provide any clear guidance as to the obligation of an 

occupant to comply with international agreements concluded by the ousted 

government. The maxim ex injuria jus non oritur should not be interpreted as 

that the occupant is released from the responsibilities in respect to states with 

whom the ousted sovereign has an agreement. The occupant rather has an 

obligation, as a principle, to tend to the interests of the ousted government. 

Earlier agreements could be argued an interest of the ousted government and as 

such they should not be ignored.  

As earlier concluded it would seem that an occupant is obligated to comply 

with a BIT as long as it does not impede with the occupant’s security needs nor 

with the occupant’s possibility to achieve the goals of the LOO. As Crimea 

currently is not affected by hostilities Russia should have far going possibilities 

to comply with BITs signed by Ukraine, which consequently makes it an 

obligation for Russia as an occupant. 

The turn of events that led to the occupation of the Baltic states by the SU are 

similar to those that led to the occupation of Crimea by Russia. Both the Baltic 

states and Crimea had referendums, under military occupation, after which the 

governments formally decided to accede to the occupant state. Though treaty 

practice was not uniform in the case of the occupation of the Baltic states most 

states did not formally recognize the annexation and since treaties, signed by 

the Baltic states, continued to apply after they regained their independence 
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treaties were not terminated because of the occupation. Treaties formally 

remained in force but were not invoked. 

A clear rule on how to relate to illegal regimes in treaty practice had not yet 

been formed during the occupation of the Baltic states. When South Africa 

occupied Namibia the world however reacted united and much more strongly 

as the UN voiced condemnations of the South African presence in Namibia. 

With the Namibia Advisory Opinion, the principle of non-recognition, which 

now is an accepted a rule of customary international law, obligated states not to 

accept the occupying force as competent to conclude new treaties or apply old 

treaties, signed by the ousted government, to the occupied territory. The 

Advisory opinion however held that this principle could be set aside when such 

practice would lead to adverse treatment of the local population of the occupied 

territory.  

The case of East-Timor illustrates what happens to investor rights when an 

occupant does not recognize its responsibilities under the LOO. Where 

investors had been granted rights under concessions agreements with the 

previous ruler of Timor-Leste (Portugal) these rights where ignored by 

Indonesia. Also, Indonesia concluded new treaties, for example the TGT with 

Australia. The UN condemned the hostilities in Timor-Leste, urging Indonesia 

to stop its military operation, but they did not refer to the situation as an 

occupation and with every resolution the criticism faded. When East-Timor 

much later regained its independence the treaties signed by Portugal continued 

to apply. Consequently these treaties were not terminated because of the 

occupation. 

Conclusively, state practice shows that the likeliness for a state to recognize 

treaties, signed by the ousted government as terminated or in force during an 

occupation is dependent on how that state relates to the occupation. If a state 

does not recognize the occupant’s claim to the territory, as following the 

principle of non-recognition to the territory it will likely not invoke treaties 

signed with the ousted government nor treaties signed with the occupant, with 

respect to the occupied territory. The principle of non-recognition may 

however be set aside when it would lead to adverse treatment of the population 
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of the occupied territory. Hence, when avoiding negative affects to the 

population of the occupied territory, it should be accepted for a state to 

acquiesce to the applicability of a BIT with an occupant. Regarding survival of 

treaties, state practice suggests that treaties do not get terminated during an 

occupation, which is also the conclusion when applying the Effect articles. 

They remain, formally, in force but are considered inactive since they in most 

cases have remained uninvoked.  
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5. Summary and conclusions 
 

The first question of this thesis is that of inheritance: Does Russia succeed to 

BITs signed by Ukraine in respect to the territory of Crimea? 

This question is answered in the negative and the conclusion is that the rules of 

state succession do not safeguard investor rights in Crimea since the 

occupation of Crimea does not result in a transfer of sovereignty. Without a 

legal title to a territory, rules of state succession do not apply. As Russia has no 

legal title to Crimea its de facto control over the territory of Crimea constitutes 

an occupation and consequently the law of occupation (LOO) applies. 

According to the LOO Russia has obligations with respect to the ousted 

government and the population of the occupied territory. The interplay between 

international investment law and the LOO hence determine the survival of 

BITs and investor rights.  

So, what responsibilities does Russia have as a de facto ruler in respect to 

foreign investors established prior to the take-over?  

Though the LOO does not mention foreign investors they may fit the definition 

of protected persons. The LOO imposes an obligation for the occupant to 

protect property and to the extent investments are covered by the definition of 

property they should enjoy protection. Property according to the LOO is 

defined in a broad way, including movables and immovable as well as 

tangibles and intangibles. The term property has even been extended to cover 

rights to exercise “rightful prerogatives” which indeed could comprise many 

different assets or activities controlled by a foreign investor. This protection is 

however subject to a “test of necessity” where the protection may be limited if 

necessary for the occupant from a military point of view.  Also, the concept of 

acquired rights has been accepted during occupation, where occupants have 

been obligated to compensate these rights when they have been ignored. 

Furthermore, the ECHR is applicable extraterritorially and consequently Russia 

has an obligation to comply with the protection of property contained in ECHR 

also to the territory of Crimea. Thus, Russia has responsibilities to protect 

property of foreign investors to the extent their investments should be covered 
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by the definition of property under the LOO and the ECHR. The concept of 

acquired rights may also, in some cases, support survival of investor rights. 

The principle of a minimum standard treatment of foreign investors, according 

to customary international law, could be seen as an international obligation 

held by Ukraine prior to the take-over. The LOO does not provide any clear 

guidance as to how an occupant should relate to obligations held by an ousted 

government. I propose that Russia should comply with the minimum standard 

to the extent it does not impede with its security and to the extent it does not 

provide an obstacle to the application of the LOO. The aforementioned is in a 

way the definition of how the LOO filters application of other rules of 

international law. Regarding procedural rights the LOO rejects the option of 

individual claims against the occupant. Thus, as a general rule foreign 

investors, like all other individuals on the occupied territory, do not have any 

procedural rights. However, I propose that one could argue a procedural right, 

as a provision under a BIT, an acquired right in the case of Crimea. This is only 

a proposition and is not investigated thoroughly. 

As already concluded an occupant do not succeed to BITs signed by an ousted 

government prior to an occupation. Thus survival of BITs is dependent on 

whether or not the occupant complies with the BIT. Also, since a BIT is 

Bilateral, the survival of a BIT is dependent on whether or not the other 

contracting state choses to acquiesce to the applicability of that BIT.  

Finally, what responsibilities does Russia have as a de facto ruler on Crimea to 

comply with BITs, signed by Ukraine?  

First off, the maxim ex injuria jus non oritur should not be interpreted as that 

Russia is released from its obligations and its responsibilities under 

international law towards other states in respect of the exercise of its powers 

over Crimea. As a principle of the LOO Russia should be regarded as a trustee 

of the interests of the ousted government and consequently Russia should not 

ignore BITs signed by Ukraine as they could be argued interests of the ousted 

government. Furthermore, according to the same reasoning as with the 

compliance with the minimum standard, I propose that Russia that should 

comply with Ukrainian BITs, with respect to the territory of Crimea, to the 
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extent it does not impede with its security and to the extent it does not provide 

an obstacle to the application of the LOO. As Crimea is not currently affected 

by hostilities Russia should have far going possibilities to comply with both 

Ukrainian BITs and the minimum standard without “jeopardizing” its security 

nor the application of the LOO. 

The principle of non-recognition imposes an obligation to the other contracting 

state to the BIT to not acquiesce to the applicability of the BIT unless it 

negatively affects the population of the occupied territory. Thus, the other 

contracting state to the BIT may acquiesce to the applicability of the BIT when 

a denial of the application injures its nationals. Furthermore, state practice 

suggests that BITs are formally in force during an occupation, which is also in 

conformity with the Effects articles. 

Even though the aforementioned indicates that investor rights and BITs may 

survive in the case of Crimea it is all dependent on whether or not Russia 

accepts its role as an occupant and its responsibilities according to the LOO. In 

theory investor rights and BITs may be safeguarded in the case of Crimea, 

according to the LOO. But, in practice, investors are stuck in a game of trick or 

treat(y). The question still remains as what Russia will choose when knocking 

on the doors of investors – trick or treat(y)? 
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6. Discussion 
 

As the rules of State Succession do not apply to cases of occupation and as the 

law of occupation does not specifically deal with treaty survival it is easy to 

understand the limbo that investors in Crimea now find themselves in. The law 

of occupation does not address foreign investments and though investments 

may enjoy protection under the law of occupation, according to interpretations 

of its principles, it must be considered an “incidental protection” at best and not 

something that the lawmakers anticipated.  

The context in which the legal framework of the law of occupation was formed 

is very different to that of today. In modern society the presence of foreign 

investment is not only common but also often an important part of the local 

economy. The law of occupation is therefore out-dated. Hopes for international 

lawmakers to reform the law of occupation according to the need for 

investment protection are naïve since the international community has yet to 

come together on a global convention on investment protection. Furthermore, it 

should never be the goal of international law to impose greater responsibilities 

for an occupant in relation to foreign investors then in relation to the nationals 

of the ousted sovereign. That would not be logic nor would it be desirable.  

As sanctions are hailing over Russia, Kreml does not seem to budge, and it 

would seem, that unlike the Baltic states, Crimea will stay under Russian 

control for a long time to come.  

I did in this thesis not address the applicability of Russian BITs to the territory 

of Crimea. This is not governed by the law of occupation but is instead 

dependent on international law on arbitration and issues of jurisdiction. Since 

Russia does not seem to have any intentions on abiding the law of occupation, 

an investor’s best hope, when seeking remedy in the case of Crimea, is most 

likely to make a claim of extraterritorial application of Russian BITs to the 

territory of Crimea. Regarding diplomatic protection: It is hard to imagine any 

other diplomatic protection that would be more effective than that of the on-

going sanctioning against Russia. Thus diplomatic protection would probably 

not help investors. Then, all that remains is the avenue of the ECtHR.  
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