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ABSTRACT 

This thesis aims to evaluate and possibly calibrate the effectiveness of the European Commission’s 

assessment of horizontal mergers according to Article 2.3 of the Merger Regulation and the Guidelines 

on horizontal mergers (the SIEC test). Through an interdisciplinary approach where the SIEC test is 

compared to a business management framework for competition analysis, the so called five forces 

framework, differences between the two assessments are identified and analyzed. Three notable 

conclusions are drawn. First, the overall similarity between the SIEC test and the five forces framework 

is high, indicating that EU merger control indeed is grounded in economic theory. Second, the five 

forces framework incorporates the competitive effects of substitute product outside the relevant market 

while the SIEC test does not. It is argued that if the Commission were to adopt an approach more similar 

to the five forces framework, the dependency on the definition of the relevant market could be reduced. 

Third, differences between how the SIEC test and the five forces framework assess competitive 

constraints in the form of powerful suppliers and buyers are identified. It is, however, argued that these 

discrepancies are well motivated by the difference in objectives of the SIEC test and the five forces 

framework.  
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1 INTRODUCTION 

In 2004, the European Council adopted the current merger regulation 1  (hereafter, the “Merger 

Regulation”) and thus replaced the old merger regulation2 from 1990. One of the key elements of the 

new regulation was the introduction of a new substantive test. The objective of the test is to determine 

whether or not a proposed merger is compatible with the internal market. Under the new test, mergers 

are to be prohibited if they would Significantly Impede Effective Competition – the SIEC test. One of 

the reasons for changing the test was to ground it more firmly in economic theory.3 To further explain 

when mergers are to be prohibited, the European Commission (hereafter the “Commission”) issued new 

guidelines, inter alia to explain their rationale in the assessment of horizontal mergers.4  

Assessing the impact on competition is highly complex and competition in a market is affected by many 

different factors. Hence, it is important to get it right; mergers are necessary to allow the European 

industry to develop and remain competitive in an increasingly global economy.5  

This thesis aims to evaluate the effectiveness of the SIEC test and assess whether it is a proper legal 

construction for assessing the potential negative impact that a horizontal merger can have on 

competition. The method for doing this evaluation is to draw upon a framework from the business 

management research field. Assessing the level and drivers of competition in an industry is a key 

challenge of business management practitioners and researchers alike. Thus, the importance of this 

analysis has given rise to an immense body of academic literature, including the ideas of Michael E. 

Porter and the framework he developed in the landmark 1979 article “How Competitive Forces Shape 

Strategy”6. The framework is commonly referred to as the five forces framework. In this thesis, the SIEC 

test is analyzed through the lens of the five forces framework. Areas are identified where the SIEC test 

and the five forces framework differ in its assessment of the impact of a merger on competition.  

Three notable conclusions are drawn. First, the overall similarity between the SIEC test and the five 

forces framework is high, indicating that EU merger control indeed is grounded in economic theory. 

Second, it is argued that if an approach more similar to the five forces framework would be taken in the 

SIEC test towards the impact of substitutes, it could result in a reduced dependency on the definition of 

the relevant market. Third, differences are identified between how the SIEC test and the five forces 

framework assess competitive restraints in the form of powerful suppliers or buyers.   

                                                      
1 Council Regulation 139/2004 on the control of concentrations between undertakings [2004] OJ L24/1. 
2 Council Regulation 4064/89 on the control of concentrations between undertakings [1989] OJ L395/1. 
3 See infra Section 3.5 and the Merger Regulation whereas (3-4). 
4 Guidelines on the assessment of horizontal mergers under the Council Regulation on the control of concentrations 

between undertakings (2004/C 31/03). 
5 See infra Section 3.2. 
6 Porter, M. E. (1979). How competitive forces shape strategy. Harvard Business Review, 137-145. 
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1.1 Aim and Problematization 

While mergers may have negative effects on competition, they are also recognized as a necessary part 

of the completion of the internal market.7 Thus, merger control faces the challenge of constructing a 

well-calibrated test for prohibiting mergers which may result in lasting damage to competition, without 

disrupting the completion of the internal market by blocking mergers where competition would not be 

damaged. 

The aim of this thesis is to examine whether the SIEC test is an appropriate legal construct to assess 

whether a proposed horizontal merger should be allowed. This thesis employs an interdisciplinary 

approach by studying the legal issue of effectively controlling mergers through the lens of a framework 

gathered from the business strategy academia. Thus, the research question becomes: 

What are the differences between the SIEC test and a five forces analysis with regards to the expected 

effect on competition from a horizontal merger and what are the implications of these differences? 

Where the SIEC test is defined as the assessment that the Commission makes of whether to allow or 

prohibit horizontal mergers following the Guidelines on the assessment of horizontal mergers under the 

Council Regulation on the control of concentrations between undertakings (hereafter, the “Guidelines”). 

The five forces analysis is defined as an analysis following the framework described by Porter in his 

most recent publications. 8  Horizontal mergers follow the definition of Article 3 of the Merger 

Regulation. Implications refer mainly to hypothetical situations where there could be a risk of mergers 

that would not impede competition are prohibited (Type I error) and mergers that in fact significantly 

impede effective competition are allowed (Type II error). Type I errors have the consequence of 

disrupting the completion of the internal market while Type II errors damage effective competition. 

  

                                                      
7 Merger Regulation, whereas (3-5). 
8 Though the framework has been developed over the years, the basic concepts have remained intact. In this thesis 

the five forces framework has primarily been based on the latest published book on the subject by Michael E. 

Porter (Porter, M. E. (2004). Competitive Strategy: Techniques for Analyzing Industries and Competitors. Free 

Press). The less comprehensive but more updated journal article (Porter, M. E. (2008). The Five Competitive 

Forces that Shape Strategy. Harvard Business Review) has been used when applicable. In order to (somewhat) 

reduce the dependence on the ideas of a single scholar, Magretta (Magretta, J. (2012). Understanding Michael 

Porter: The Essential Guide to Competition and Strategy. Harvard Business Review Press) has been used as a 

complement. 
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1.2 Methodology 

This thesis employs two methods. A traditional legal dogmatic method is employed in order to conclude 

how the SIEC test is applied and can be expected to be applied by the Commission in the future. Thus, 

giving the SIEC test a body. The other method is a comparative analysis between the SIEC test and the 

five forces framework.9 While the legal dogmatic method is used throughout the thesis, the comparative 

analysis is focused to the Discussion and Analysis-section. 

In order to arrive at how the SIEC test is applied through a legal dogmatic method, the Guidelines from 

2004 is used as a starting point. The Guidelines comprise relevant case law up until 2004. Case law after 

2004 is assumed to be able to have priority over the Guidelines and case law from before and after 2004 

is used to highlight and discuss relevant issues. Whilst the Guidelines are non-binding for member states 

and companies, they are binding for the Commission.10 Furthermore, the practical (deterrent) effect of 

the Guidelines on companies’ behavior should not be underestimated.11 

Through the comparative analysis, this thesis identifies the main similarities and differences between 

how the Commission assesses competition and how industry competition is assessed according to the 

five forces framework. These differences are then analyzed with the aim to identify situations where the 

SIEC test can be expected to provide a different result than a five forces analysis. More specifically, by 

identifying differences between the five forces framework and the SIEC test, situations where the SIEC 

test gives incorrect results can be identified. Incorrect results could either be that a merger that would 

not impede competition is prohibited (Type I error) or that a merger that would in fact significantly 

impede effective competition is allowed (Type II error). In connection to the differences it is discussed 

how the SIEC test could be calibrated to diminish the number of (Type I or II) errors. 

The SIEC test is an ex ante test of how a specific event (in this case a horizontal merger) will affect 

competition within an industry. The five forces framework is an analysis of the competitive situation in 

an industry and how a firm’s strategic actions will affect its competitive position.12 Thus, both the SIEC 

test and the five forces framework are analyses of how competition will be affected by a future event. 

In this thesis, a merger. 

It should be kept in mind that the five forces framework and the SIEC test have different starting points 

and different purposes. The five forces framework has been developed in the setting of business 

management research and the principal way that the framework is employed is with the purpose to 

develop a strategy that reduces the impact of competitive forces.13 The SIEC test has been developed in 

                                                      
9 It should be noted that “comparative analysis” in this thesis is defined as a comparison between current law and 

a theoretical framework. Thus, the definition differs from the traditional definition of the method, i.e. a comparison 

between jurisdictions.  
10 See infra Section 3.2. 
11 See infra Section 3.4. 
12 Porter (2004) pp. 29-32 and Magretta (2012) pp. 55-61. 
13 Porter (2008). 
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the setting of EU competition law enforcement and thus, the focus has been to make an assessment that 

results in a beneficial result for the internal market and consumers. These differences are not problematic 

in themselves but must be kept in mind and analyzed. Through the methodology applied in this thesis, 

differences are identified and discussed. 

1.2.1 The Use of Economic Theory in Competition Law Research 

Competition law operates in the intersection between business conduct and law. Competition law seeks 

to govern the actions of firms in order to protect and promote healthy competition. Typically, 

competition law has lagged behind the formation of consensus among economics scholars regarding 

appropriate rules.14 It is, however, clear that the links between law and economics have to an increasing 

degree become institutionalized as the presence of economists in government competition agencies, 

judicial reliance on economic theory and importance of an economic perspective in law schools have 

increased.15 Furthermore, the Commission has lately has tried to ground EU merger analysis more firmly 

in industrial organization theory.16 Industrial organization theory is an academic subfield of economics 

from which the five forces framework has its early roots.17 

For clarity, a short comment on terminology is in order. In this thesis, “economic theory” refers to all 

types of academic economic theory. Economics is a field within economic theory and comprises, inter 

alia, industrial organization theory, macroeconomics and microeconomics. Business management 

theory is another field within economic theory. 

Typically, legal scholars and practitioners within competition law have drawn primarily upon economics 

in an attempt to shape competition policies that result in effective market outcomes. Economics has the 

weakness of primarily regarding firms as “black boxes” without paying much more attention to how 

they make decisions simply assuming that they seek to maximize profits. How firms go about 

maximizing their profits is not discussed. This thesis draws upon the economic theory that has been 

developed within business management research which aims to discover what factors firms consider 

when they form strategies for maximizing profits. Thus, by comparing the frameworks used by firms in 

making their decisions with the policies in place to control the firms, discrepancies and differences can 

be found. These differences are potentially problematic if policy is formed in a way so that it consistently 

misevaluates factors. 

                                                      
14 Kovacic, W. E. (1992). The Influence of Economics on Antritrust Law. Economic Inquiry, 294-306. 
15 Ibid. 
16 Maier-Rigaud, F., & Parplies, K. (2009). EU Merger Control Five Years After The Introduction Of The SIEC 

Test: What Explains the Drop in Enforcement Activity? European Competition Law Review, 565-579, p. 565. 
17 Ghemawat, P. (2005). Strategy and the Business Landscape (2 ed.). Prentice Hall. p. 22. 
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1.2.2 The Five Forces in Competition Law 

Porter himself has discussed how the five forces framework can be used to enhance merger control 

regulation.18 Porter concluded that his framework would provide a broader and more multidimensional 

approach to evaluating mergers and that the definition of the industry boundaries would become less 

important. The paper was written more than a decade ago and in relation to the contemporary antitrust 

regulation in the United States,19 which reduces the relevance of his conclusions for discussion on 

present EU competition law. However, the fact that Porter had an article published where he applied his 

framework in a merger control setting can be argued to grant merit to the methodology of this thesis. 

Although a detailed analysis and investigation of causal linkages is beyond the scope of this thesis, it is 

interesting to note a difference between the US Merger Guidelines of 199720 and 201021. In the 2010 

version, an explicit consideration to “Powerful buyers” has been included and the Guidelines of 2010 

states: “The Agencies consider the possibility that powerful buyers may constrain the ability of the 

merging parties to raise prices. This can occur, for example, if powerful buyers have the ability and 

incentive to vertically integrate upstream or sponsor entry, or if the conduct or presence of large buyers 

undermines coordinated effects.” As will be discussed below, the (bargaining) power of buyers 

determined by the relative size of buyers to the merging entity and the threat of buyers to vertically 

integrate upstream is a key concept of the five forces framework. 

1.3 Delimitations 

The thesis is limited to EU merger regulation, comparisons to member state and other jurisdictions’ 

legislation is outside the scope. As a consequence of the limitation to EU level regulation, only the 

assessment of mergers of a certain size22 and with a community dimension are studied. The discussion 

is limited to horizontal mergers. Horizontal mergers are defined following the definition in Article 5 of 

the Guidelines: “concentrations when the undertakings concerned are actual or potential competitors 

on the same relevant market”.23 Vertical mergers are not discussed. The thesis is focused on mergers 

where there is a change of control. It does not address acquisitions of non-controlling interests. Neither 

are remedies, efficiencies nor failing firm defenses addressed. Analysis of discrepancies between 

different language versions of EU documents has been considered to be outside the scope of the thesis. 

Analysis of the residual role of Articles 101 and 102 TEU has also been considered to be outside the 

scope of the thesis. 

                                                      
18 Porter, M. E. (2001). Competition and Antitrust: Towards a Productivity-based Approach to Evaluating Mergers 

and Joint Ventures. UWLA Law Review, 17-34. 
19 Mainly the U.S. Department of Justice and the Federal Trade Commission, 1997. 
20 U.S. Department of Justice and the Federal Trade Commission, 1997. 
21 U.S. Department of Justice and the Federal Trade Commission, 2010. 
22 Bernitz, U., & Kjellgren, A. (2010). Europarättens grunder (4 uppl.). Norstedts Juridik. s. 361. 
23 Guidelines, Article 5. 
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1.4 Outline of the Thesis 

The thesis comprises six sections. Section 2 provides an introduction to mergers, including the most 

important rationales for companies to engage in mergers and the impact of mergers on the economy. 

Section 3 describes the current EU regulation with regards to merger control. Section 4 introduces the 

five forces framework and summarizes the existing academic literature that has been built up around the 

framework including some of the criticism against it. In Section 5, the SIEC test is analyzed in relation 

to the five forces framework. Section 6 summarizes the findings and provides concluding remarks.  
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2 AN INTRODUCTION TO MERGERS 

This section provides a short historical background to mergers, followed by a discussion of the 

theoretical firm level rationales for engaging in mergers. Finally, the pros and cons of mergers for the 

economy are discussed. 

2.1 Historical Background 

Mergers and Acquisitions (commonly abbreviated “M&A”, hereafter referred to as “mergers”)24 are 

today a common occurrence in the business world. Historically, the rise of mergers was brought on by 

the breakup of the conglomerates in the United States.25 Executives of the large conglomerates realized 

that it was inefficient to run conglomerates with operations in several widely different industries at the 

same time. Therefore, they started to divest non-core operations and used the freed up cash to acquire 

competitors in the industries that it had selected as core. The development was accelerated by the Reagan 

administration’s relaxation of antitrust regulation with regards to horizontal mergers. 26 After the 

structural reform of the 1970’s and 1980’s, mergers were established as a common occurrence in 

business. Today, the intention of business executives to streamline their businesses and divest non-core 

operations remains an important driver of merger deals. 

2.2 Firm Level Rationales for Mergers 

The scientific literature has, however, identified several other key drivers that explain the prevalence of 

mergers in modern market economies. Although a detailed review of the existing literature is outside 

the scope of this thesis, a brief overview is deemed important for providing an understanding of some 

of the pros and cons of mergers and specifically horizontal mergers. As mentioned above, horizontal 

mergers are defined as mergers of firms within the same industry. The motivations for horizontal 

mergers identified in the finance literature can roughly be organized into three partly overlapping 

categories; economies of scale, synergies and operational improvements. 

2.2.1 Economies of scale 

The first category of motivations for mergers is the realization of economies of scale. Economies of 

scale can take many forms but generally fall into two groups, internal and external effects. Internal 

effects can, for example, take the form of lower production costs per unit as overhead costs are spread 

on a larger number of units. This kind of cost advantage can create a barrier to entry into the industry as 

any potential entrant will need to make significant investments in order to enter the industry. External 

effects are attributable to increases in negotiating power. When a company produces larger volumes it 

                                                      
24 There are only slight technical differences between a merger and an acquisitions. For the purpose of this thesis 

and the definition of a concentration in the Merger Regulation, these differences are irrelevant.  
25 Shleifer & Vishny (1990). The Takeover Wave of the 1980s. Science, 745-749. 
26 Ibid. 
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can receive volume discounts in purchasing. In the terminology of the five forces framework (see 

below), the company increases its bargaining power vis-a-vis its suppliers. 

2.2.2 Synergies 

The concept of synergies can most easily be described that in some cases, one plus one makes three 

rather than two. Synergies come in two forms, revenue and cost synergies. Revenue synergies could, for 

example, result from cross-selling.27 When two firms merge, the firms can sell their respective products 

to the other firm’s customers. In this way the combined firm will have more sales than the sum of the 

two firms before the merger. Furthermore, a larger firm may increase its bargaining power towards its 

customers and thus charge higher prices.28 The other form of synergies is cost synergies. These can 

result from the sharing of overhead costs, for example if the two firms after the merger can share the 

same central functions such as billing, IT and human resources departments.29 

2.2.3 Operational Improvements 

The third category of motivations for mergers is the possibility that the acquiring firm can run the 

acquired firm more efficiently.30 This is typically the case when the management of the firm being 

acquired is underperforming. In these situations, the acquiring firm can buy the target firm’s share or 

assets at a bargain price and then replace the underperforming management team. The threat of being 

acquired is described to have a disciplining effect on business executives.31 If there is a real threat that 

their company is acquired and they are replaced they are less likely to engage in sub optimal behavior 

such as spending company money on fringe benefits and empire building.32 

2.3 Pros and Cons of Mergers 

Mergers can have both positive and negative effects on the economy. As demonstrated by Bradley et al, 

a merging entity is on average attributed a higher value than the sum of the two firms before the merger, 

indicating that value is created through synergies and increased efficiency.33 In the cases where mergers 

promote efficiency in the form of cost advantages, the lower production costs can be passed on to 

consumers in the form of lower prices and thus increase consumer welfare.34  The threat of being 

acquired and fired works as a form of control against mismanagement of firms which on average makes 

firms more efficient.35 In the setting of the European Union, these efficiency gains can be said to 

                                                      
27 Koller, T., Goedhart, M., & Wessels, D. (2010). Valuation: Measuring and Managing the Value of Companies 

(5 ed.). John Wiley & Sons, p. 453. 
28 Porter (2004). 
29 Berk, J., & DeMarzo, P. (2011). Corporate Finance (2 ed.). Pearson Education, p. 896. 
30 Ibid. 
31 Ibid. 
32 Ibid p. 930 and Mikkelson, W. H., & Partch, M. (1997). The decline of takeovers and disciplinary managerial 

turnover. Journal of Financial Economics, 205-228. 
33 Mikkelson, W. H., & Partch, M. 
34 Heubeck, S., Smythe, D. J., & Zhao, J. (2006). A Note on the Welfare Effects of Horizontal Mergers in 

Asymmetric Linear Oligopolies. Annal of Economics and Finance, 29-47, p. 37. 
35 Berk & DeMarzo, p. 930. 
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strengthen the competitiveness of European industry relative to global competitors as can be seen in the 

whereas of the Merger Regulation: “Such reorganisations are to be welcomed to the extent that they are 

in line with the requirements of dynamic competition and capable of increasing the competitiveness of 

European industry, improving the conditions of growth and raising the standard of living in the 

[Union].”.36 An efficient industry that can withstand the competition from other regions of the world 

should also be in line with the Union’s aim of full employment.37 Mergers are also important for the 

ongoing process of integrating the Union into a European internal market.38 

There are, however, negative effects on the economy associated with mergers. A merger does not require 

any “skill, foresight, and industry,”39 only financial resources. Agency problems and financial market 

pressure result in a preference for mergers among executives that is not warranted from a business point 

of view.40 Mergers are an issue for the health of competition as it removes independent competitors from 

the market. The risk is thus that less competitive pressure among the firms in the industry potentially 

reduce product choice and variety as well as a fewer number of approaches being pursued to 

product/process development and hence the likelihood of innovation.41 Less competition may also, of 

course, result in higher prices at the expense of consumers. 

  

                                                      
36 Merger Regulation, whereas (4). 
37 Article 3.3 TEU. 
38 Rosenthal, M., & Thomas, S. (2010). European Merger Control. Verlag C.H. Beck München, p. 2. 
39 United States v. Aluminium Co. of America et al., 148 F.2d 416 (Circuit Court of Appeals, Second Circuit March 

12, 1945), Hand, J. 
40 Berk & DeMarzo, p. 899. 
41 Porter, M. E. (2002). Competition and Antitrust: A Productivity-Based Approach. Working paper. 
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3 EU MERGER REGULATION 

“Antitrust law isn't about protecting competing businesses from each other,  

it's about protecting competition itself on behalf of the public.” 

Al Franken 

(2012) 

This section starts with a brief background of EU competition law and discusses some of the key 

concepts that are present in all sub areas of EU competition law. Second, the current law relating to 

mergers is discussed followed by an overview of the merger control procedure. After that, the deterrence 

effect of merger control is discussed in relation to low number of mergers being prohibited. Finally, the 

main traits of the SIEC test are discussed. 

3.1 Background and Key Concepts of EU Competition Law 

Article 3.3 in the Treaty on European Union (hereafter “TEU”) states that the Union shall establish an 

internal market based on a highly competitive social market economy. In accordance with Protocol No 

27 on the internal market and competition, annexed to the Treaty of Lisbon, the internal market is to 

include a system ensuring that competition is not distorted.42 According to Article 119 in the Treaty on 

The Functioning of the European Union (hereafter “TFEU”), member states shall act in accordance with 

the principle of an open market economy with free competition. Thus, it should be clear that regulation 

that promotes competition is a cornerstone in the integration process of the EU.43 

3.1.1 Effective Competition 

In the words of the law, it is not only competition but effective competition that is to be protected and 

promoted. While the importance of the concept for EU competition law is clear, it is not precisely 

defined anywhere in EU law.44 In United Brands, the European Court of Justice defined a dominant 

position with reference to being able to “prevent effective competition being maintained on the relevant 

market”.45 The Court of First Instance stated in Glaxosmithkline that effective competition means the 

“degree of competition necessary to ensure the attainment of the objectives of the Treaty”.46 

3.1.2 Market Power 

A framework for identifying whether a particular market is being effectively competitive is to study 

market power. According to Bishop and Walker, “the conditions of effective competition are 

characterized by an absence of market power”.47 The concept of market power is also employed in EU 

law, for example in the Guidelines para 22 (a). Bishop and Walker defined market power as “the ability 

                                                      
42 C-52/09, Konkurrensverket v TeliaSonera AB, [2011] ECR I-527, para. 20. 
43 Bernitz & Kjellgren, p. 338. 
44 Baskoy, T. (2005). Effective Competition and EU Competition Law. Review of European and Russian Affairs, 

p. 3. 
45 27/76, United Brands v Commission, [1978] ECR 207, para. 65. 
46 T-168/01, Glaxosmithkline Services v Commission, [2006] ECR II-2969, para. 109. 
47 Bishop, S., & Walker, M. (2002). The Economics of EC Competition Law (2 ed.). Sweet & Maxwell, p. 42. 
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of a firm or group of firms to raise price, through the restriction of output, above the level that would 

prevail under competitive conditions and thereby to enjoy increased profits from the action”.48 Their 

definition is similar to what has been adopted by the UK Office of Fair Trading49 and what has been 

stated by the Commission.50 The key elements of market power are that “the exercise of market power 

leads to lower output, the increase in price must lead to an increase in profitability, and market power is 

exercised relative to the benchmark of the outcome under conditions of effective competition”.51 

Bishop and Walker argue that direct measures of market power are difficult to find but that inferences 

can be drawn by studying selected characteristics of competition in the industry. 52  “These 

characteristics provide an indication of the nature of interactions between firms and they can be used 

to assess the likelihood that do or do not represent the outcome of effective competition. […] These 

include, inter alia: the number of competing suppliers of the same products, market shares and 

concentration; barriers to entry and potential competition; barriers to expansion; product 

differentiation; and the nature of oligopolistic interaction between firms”.53 

3.1.3 The System Ensuring that Competition is Not Distorted 

EU antitrust law can be said to comprise three elements. First is the prohibition of agreements that 

restrict competition between firms, for example cartels. In the EU, these situations are mainly regulated 

in Article 101 in the TFEU. Second is the banning of firms’ abuse of dominating market positions, for 

example predatory pricing and refusal to enter into agreements. In the EU, these situations are mainly 

regulated in Article 102 in the TFEU. This thesis focuses on the third element - supervision and control 

of mergers and acquisitions. 

3.2 The Merger Regulation of 2004 

Since the first merger regulation’s adoption in 1989, merger control has become a main pillar of EU 

competition law54 and is doubtlessly a part of the “system ensuring that competition is not distorted”.55  

In 2004, the European Council adopted the current Merger Regulation56. The new regulation brought 

with it a new substantive test in the form of the SIEC test. The Merger Regulation does not itself provide 

details on how the SIEC test is to be carried out. It focuses more on the definition of a concentration, 

                                                      
48 Bishop & Walker, p. 44. 
49 Para 1.2 of Assessment of Market Power, OFT415, 1999. 
50 Para 65 of Commission Working Document on Proposed New Regulatory Framework for Electronic 

Communications Networks and Services: Draft Guidelines on market analysis and the calculation of significant 

market power. 
51 Bishop & Walker, p. 44. 
52 Bishop & Walker, p. 51. 
53 Bishop & Walker, p. 52. 
54  European Commission. (2014). White Paper - Towards more effective EU merger control. European 

Commission. 
55 See supra Section 3.1. 
56 Council Regulation (EC) No 139/2004. 
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system for notification, and authority of the Commission etc. Detailed guidance is, however, provided 

in the Guidelines on the assessment of horizontal mergers57 that the Commission issued in conjunction 

with the new Merger Regulation. 

Under both the old and the new Merger Regulation, the vast majority of mergers have not been found 

to significantly impede competition. Concerns that a merger may impede effective competition are only 

raised in about 5-8% of all mergers notified to the Commission.58 Since 2004 only 6 cases have been 

prohibited by the European Commission out of the more than 5,000 that were notified.59 The SIEC test 

is considered to have strengthened the functioning of EU merger control.60  In relation to the low 

frequency of prohibited mergers it is important to note the deterrent effect of merger regulation which 

is discussed below in section 3.4.  

It should be kept in mind that the Guidelines are not in themselves legally binding to anyone other than 

the Commission61 (soft law), and that the Commission’s interpretation of the Merger Regulation is 

always without prejudice to the interpretation of the courts. 62  

The Guidelines that the Commission issued has the purpose to provide guidance on how the Commission 

assesses horizontal mergers.63 This implies a dual purpose of the Guidelines. Firstly, an internal purpose 

as serving as Guidelines for the work of the Commission. Second, an external purpose as it provides 

firms with guidance on how potential mergers will be assessed and thus give them the possibility to only 

proceed with mergers that are likely to be approved. 64  These two purposes make the Guidelines 

interesting to study as their practical impact is likely to be high. Furthermore, the Guidelines is an 

interesting document to study as it incorporates and “codifies” the case law of the General Court and the 

Court of Justice of the European Union.65 Following the adoption of the new Merger Regulation and the 

issuance of the Guidelines in 2004, five mergers have been prohibited under the new regulations.66 Two 

of the prohibitions have been appealed and upheld by the General Court.67  

                                                      
57 Commission Notice – Guidelines on the assessment of horizontal mergers under the Council regulation on the 

control of concentrations between undertakings. 
58 European Commission (2014), p. 5. 
59 European Commission (2014), p. 5. One of the prohibited mergers was however assessed under the 1989 merger 

regulation (COMP/M.3440, ENI/EDP/GDP (December 9, 2004)). 
60 European Commission (2014), and Röller, L.-H., & de la Mano, M. (2006). The Impact of the New Substantive 

Test in European Merger Control. European Competition Journal, 9-28. 
61 Cook, J., & Kerse, C. (2009). EC Merger Control (5 ed.). Sweet & Maxwell, p. 8 and T-282/06, Sun Chemical 

e.a. v Commission, [2007] ECR II-2149, para. 55. 
62 Guidelines, para. 7. 
63 Guidelines, para. 5. 
64 See infra Section 3.4 regarding the deterrence effect of merger control. 
65 Guidelines para. 6. 
66 COMP/M.4439, Ryanair/Aer Lingus I (June 27, 2007), COMP/M.6663, Ryanair/Aer Lingus III (February 27, 

2013), COMP/M.6570, UPS/TNT Express (January 30, 2013), COMP/6166, Deutsche Börse/NYSE Euronext 

(February 1, 2012), and COMP/M.5830, Olympic/Aegan Airlines (January 26, 2011). 
67 T-342/07, Ryanair v Commission I, [2010] ECR II-3457, and T-175/12, Deutsche Börse v Commission, [2015]. 
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3.3 The Merger Control Procedure 

Not all mergers within the EU are examined by the Commission. In principle, the Commission only 

examines mergers of a certain size with an EU dimension. Mergers without an EU dimension are instead 

examined by the competition authorities in their respective member states. Mergers that are not covered 

by the Merger Regulation are in principle within the jurisdiction of the member states.68 Thus, mergers 

are only examined at either the member states or the Commission, creating a one stop-shop system.69 

Prior to implementing a merger with an EU dimension, the merging companies must notify the 

Commission. Mergers where the merging firms are not active in the same or related markets or if the 

merging firms only have very small market shares under specified thresholds are reviewed using a 

simplified procedure.70 Where the merging firms are above those thresholds, the Commission carries 

out an investigation. 

The Commission has, according to Article 10.1 of the Merger Regulation, 25 working days after the 

notification to analyze the merger during the phase I investigation. If the Commission finds that there 

are competition concerns, the merging companies may offer remedies. Remedies are modifications to 

the merger project that would counter the negative effects of the merger.71 There are two main outcomes 

of phase I of the investigation. First, the merger can be cleared, with or without being subject to 

remedies. Second, if there still are concerns that the merger may impede effective competition, the 

Commission opens a phase II investigation. 

In a phase II investigation, the Commission typically gathers more information, again from both the 

companies involved in the merger as well as other market participants and third parties. Sources of data 

can include internal documents from the merging companies as well as market data. During phase II, 

the Commission may also analyze any efficiencies claimed by the merging companies. If the efficiencies 

gained from the merger outweigh the negative effects on competition, the merger can be approved. Phase 

II is concluded in one of three outcomes. First, the Commission may unconditionally clear the merger. 

Second, the Commission may allow the merger subject to remedies. Third, the Commission may prohibit 

the merger. 

Within two months of the Commission’s decision, the merging parties and other parties which can 

demonstrate an interest may appeal the decision to the General Court. 72  In each phase of the 

Commission’s review of a proposed merger, the SIEC test is the basis of assessment. The difference lies 

in how thorough the analysis is made and how much evidence is collected. 

                                                      
68 Merger Regulation whereas (8). 
69 Lorenz, M. (2013). An Introduction to EU Competition Law (1 ed.). Cambridge University Press, p. 256. 
70 Rosenthal & Thomas, pp. 291-294. 
71 Cook & Kerse, p. 284. 
72 Rosenthal & Thomas, p. 348. 
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3.4 The Deterrence Effect of Merger Control 

Even though only a handful of mergers are prohibited, merger law is still highly impactful on the 

behavior of firms. As Twynstra Gudde found, merger policy has a substantial deterrent effect. For 

example, firms in highly concentrated industries did not even consider mergers due to merger policy.73 

The 2007 study by Deloitte also concluded that merger policy has a deterrent effect on companies’ 

merger plans, both at the idea generation stage internally at the companies as well as when the companies 

engage legal advisers.74 Mergers are major corporate events that are not undertaken without hiring legal 

expertise. Thus, mergers that are (too) likely to be prohibited are stopped long before there is a need to 

notify the commission.75 Mergers that are in the gray are also likely to be tailored to pass the test of the 

Commission with voluntary concessions. To exactly measure the deterrent effect of merger policy has 

however proven difficult as illustrated by the United States Department of Justice: ”We firmly believe 

that deterrence is perhaps the single most important ultimate outcome of the [Antitrust] Division's work. 

We are just as sure that it presents the most significant measurement challenges…”76 

3.5 The SIEC Test 

The change of the substantive test was brought on by a number of factors. In 2002, three merger 

prohibitions were overturned by the General Court in a matter of only a few months.77 The prohibition 

of the GE/Honeywell-merger78 which was cleared in the U.S. was surrounded with controversy. The 

Competition Commissioner at the time, Mario Monti wanted to ground EU competition law stronger in 

economics. 79  The new Merger Regulation was intended to align EU merger analysis more with 

economic theory and specifically modern industrial organization theory.80 Finally, there was pressure to 

harmonize the substantive test with the SLC (Significant Lessening of Competition) test used in the U.S. 

and for example the UK and Ireland.81 

The old test (hereafter the “Dominance test”) prohibited mergers that “create or strengthen a dominant 

position as a result of which effective competition would be significantly impeded”. Hence, under the 

old test, the creation or strengthening of a dominant position was a necessary condition for prohibiting 

the merger. Based on the wording of the test, it can be interpreted as dominance either being sufficient 

                                                      
73 Gudde, T. (2005). Research into the Anticipation of Merger Control. Arnersfoort. 
74 Deloitte. (2007). The deterrent effect of competition enforcement by the OFT. Office of Fair Trading. 
75 Sørgard, L. (2009). Optimal Merger Policy: Enforcement vs. Deterrence. The Journal of Industrial Economics, 

483-456, p. 440. 
76  DoJ (2000), Antitrust Division Congressional Submission for Fiscal Year 2001, Washington DC: US 

Department of Justice. p 49. 
77 T-342/99, Airtours plc v Commission of the European Communities, [2002] ECR II-2585, T-77/02, Schneider 

Electric v Commission, [2002] ECR II-4071, and T-5/02, Tetra Laval v Commission of the European Communities, 

[2002] ECR II-4381. 
78 T-210/01, General Electric v Commission, [2005] ECR II-5575. 
79 Cook & Kerse, p. 191. 
80 Maier-Rigaud & Parplies. 
81 Cook & Kerse, p. 192. 
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in itself for prohibiting a merger or that dominance in the combination with the effects of the merger 

significantly impeding effective competition. Of the two interpretations, the courts have repeatedly 

stated that it is the second interpretation that is correct.82 In Air France the General Court stated that the 

Commission should allow a merger if (1) the transaction “neither create nor strengthen a dominant 

position and (2) competition […] must not be impeded by the creation or strengthening of such 

position”.83 

The new substantive test was, during the review process, one of the most intensely debated and 

controversial issues.84 The SIEC test can be found in Article 2.3 of the Merger Regulation.85 

“A concentration which would significantly impede effective competition, in the common market or in 

a substantial part of it, in particular as a result of the creation or strengthening of a dominant position, 

shall be declared incompatible with the [internal] market” 

Thus, the first criterion is that it is a concentration. The definition of a concentration can be found in 

Article 3 of the Merger Regulation. The second criterion is that it would significantly impede effective 

competition. Implied in the word “would” is the need for a forecast of future conditions and the 

comparison between two alternate scenarios, i.e. a scenario where the concentration is allowed (possibly 

subject to conditions) and a scenario were the concentration is prohibited. Included in the word “would” 

is also the implication that it is an ex ante assessment, i.e. an assessment before the proposed merger has 

taken place. The difference between the two scenarios must be “significant”. The word significant 

generally implies that the difference is of some magnitude (not trivial) and measurable. The impediment 

must be to effective competition.86 The impediment must also be in the internal market or in a substantial 

part of it which implies that the Commission is not limited to defining the relevant market to the whole 

internal market but can define the (geographic) market as anything between a “substantial part of it” and 

the whole of EU.87 However, based on the wording, it seems that the Commission does not take into 

account whether a concentration would significantly impede effective competition outside the internal 

market. The paragraph also states that a concentration that would significantly impede effective 

competition, in particular by the creation or strengthening of a dominant position […] shall be declared 

incompatible with the internal market. The words “in particular” suggest that the creation or 

strengthening of a dominant position in itself is not sufficient for a concentration to be declared 

incompatible with the internal market. It does, however, suggest that it is an incriminating circumstance. 

                                                      
82 Röller & de la Mano, p. 14. 
83 T-2/93, Air France v Commission, [1994] ECR II-323, para.79. 
84 Röller & de la Mano. 
85 Council Regulation (EC) No 139/2004. 
86 See supra Section 3.1.1. 
87 See for example COMP/M.1672, Volvo/Scania (March 15, 2000). 
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Thus, contrary to the Dominance test, dominance is not a necessary condition for prohibiting a merger 

under the SIEC test. 

The Merger Regulation does not give much guidance on how the assessment is to be made. Extensive 

guidance is, however, given in the Guidelines which draw and elaborate on the Commission’s 

experience of assessing mergers under the previous merger regulation.88 The Guidelines present the 

analytical approach used by the Commission in its appraisal of horizontal mergers.89 The Commission 

applies the approach described in the notice to the facts and circumstances of each case.  

The Commission’s approach to making the competitive assessment is structured into a few steps. Firstly, 

the commission defines the relevant market and assesses market shares and concentration thresholds. 

The definition of the relevant market is made in accordance with the Commission’s Notice on the 

definition of the relevant market for the purposes of EU competition law (hereafter referred to as the 

“Relevant Market Guidelines”). Second, the Commission assesses the likelihood that the proposed 

merger would have anti-competitive effects in the market in question, without taking any countervailing 

factors into consideration. Thirdly, the Commission takes countervailing factors into consideration, i.e. 

the likelihood that changes in buyer power, entry barriers and increased efficiencies would countervail 

the anti-competitive effects. In the final section of the Guidelines, the conditions for a failing firm 

defense are specified. 

 

 

  

                                                      
88 Guidelines, para. 6. 
89 Guidelines, para. 5. 



17 

 

4 THE FIVE FORCES FRAMEWORK 

“For the rational study of the law the blackletter man may be the man of the present,  

but the man of the future is the man of statistics and the master of economics.” 90 

Justice O.W. Holmes  

(1897) 

This section provides a high level introduction to the five forces framework. The presentation is intended 

to convey the key concepts of the framework; while the more detailed workings of the analysis is 

presented in the Discussion and Analysis section below. The section is concluded with some of the 

criticism against the framework. 

4.1 The Competitive Forces 

In 1979, Michael E. Porter published the article “How Competitive Forces Shape Strategy”91 in the 

Harvard Business Review where he introduced the five forces framework for analyzing industry 

competitiveness. The article sparked a revolution in the business strategy field and has since dominated 

the way strategists think about industry competition. 92 Even though the framework is pushing 40 years 

of age, which is old in the strategy field, it is still the dominating framework for competitive analysis 

for academics and practitioners alike.93 In the years following the article, a vast body of academic 

literature has developed around his framework, expanding and deepening it. As late as in 2008, Michael 

E. Porter published a follow-up article reaffirming and updating the classic framework.94 

According to the framework, the firms in an industry face five competitive forces that constrain their 

profitability.95 These are the bargaining power of suppliers, the threat of new entrants, the threat of new 

substitutes, the bargaining power of buyers and the intensity of industry rivalry.96 The framework is 

presented conceptually in the figure below. As can be seen in the figure, each force consists of several 

factors that together determine the strength of the competitive force. 

 

 

 

 

                                                      
90 “Blackletter” refers to black letter laws, which in common law systems are technical legal rules, so notorious 

and well-established that they are rarely disputed. 
91 Porter (1979). 
92 Rigby, D. K. (1994). Managing the Management Tools. Planning Review and Ghemawat. 
93 Ibid. 
94 Porter (2008). 
95 Porter (2004), pp. 3-5. 
96 The attentive reader should notice similarities between this section and how Bishop and Walker assess market 

power, see supra – section 3.1.2. 
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Figure 1, adapted from Porter (2004).

Description: Numbered items represent competitive forces. Bullet points represent factors that together make out the 

respective competitive forces. Boxes represent different groups related to the industry. 

For the purpose of adding structure and increase the easiness of reading, the forces are numbered from 

1-5 in this thesis. The numbering is meant to (approximately) mimic the structure of the SIEC test as it 

is described in the Guidelines paragraphs 10-11.97 The numbering is not in any way intended to reflect 

any ranking of the importance of the forces. It should be noted that Porter does not number the forces. 

The first force is the threat of substitutes. If the product the industry deliver is easily substituted with a 

product produced by firms in another industry, there are limits to how high prices the industry can charge 

for its products and thus what levels of return it can earn. The threat of substitution is determined by the 

price-performance relationship of the substitute product and the user’s cost of switching to the substitute 

product.98 

The second force is the intensity of rivalry between industry participants. Rivalry can affect the 

profitability of the industry incumbents in two ways. Firstly, it is the intensity of rivalry between the 

                                                      
97 See also supra at the end of section 3.5. 
98 Porter (2004), pp. 23-24. 
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companies and secondly, it is whether competition is based on price or not. The intensity of rivalry can 

be expected to be high in industries where there are numerous competitors that are roughly equal in 

terms of size and power. Intensity of rivalry can also be expected to be high if the growth rate in the 

industry is low and when the barriers to exit from the industry are high. Competition can be expected to 

be based on price if the industry’s products are standardized and there are low costs associated with 

switching supplier. Other factors that may lead to price competition are for example that the industry 

has a high proportion of fixed costs relative to marginal costs and if the products are easily perishable.99 

The third force is the bargaining power of suppliers. If suppliers have strong bargaining power, they can 

capture more value for themselves by charging high prices. Supplier bargaining power is high when the 

suppliers are larger (more concentrated) than the industry it supplies to, when the suppliers are not 

heavily dependent on the industry for its revenues, when there are costs associated with switching 

suppliers, when the products that the suppliers sell are differentiated, when the suppliers’ products are 

not easily substituted and, when there is a credible threat from the suppliers that they might integrate 

forward into the industry themselves.100 

The fourth force is the bargaining power of the buyers. Powerful customers can force down prices and 

thus capture value from the industry. Buyers are generally powerful if the buyer industry is more 

concentrated than the supplying industry, i.e. the buyers are larger than their suppliers. Buyers are also 

more powerful if the products are standardized and there is little cost associated with switching 

supplier.101 

The fifth force is the threats of new entrants into the industry. If it is easy to enter into an industry, 

competition is likely to be fierce as new players enter the industry if the incumbents earn high returns. 

The threat of new entry is determined by the height of the barriers to entry, for example the capital 

requirements and benefits of scale.102 

4.2 Criticism to the framework 

Porter’s five forces framework for industry analysis is not without criticism. Firstly, though the 

framework is intuitively appealing, there is no strong empirical support for all of the forces.103 Second, 

there have been several suggestions that the framework does not provide a comprehensive description 

of all forces that affect competition. For example, scholars have suggested that forces representing 

availability of complements104 and government policy105 should be added. Porter has responded that 

                                                      
99 Porter (2004), pp. 17-23. 
100 Ibid, pp. 27-29. 
101 Ibid, pp. 24-27. 
102 Ibid, pp. 7-17. 
103  Schmalensee, R., & Willig, R. D. (1989). Inter-Industry Studies of Structure and Performance. In R. 

Schmalensee, Handbook of Industrial Organization (pp. 951-1009). North-Holland. 
104 Brandenburger, A. M., & Nalebuff, B. J. (1996). Co-opetition. Currency Doubleday. 
105 Magretta, pp. 52-55. 
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these are not forces but rather factors that are part of the forces.106 However, despite the criticism, the 

five forces framework is still deemed relevant for decision making by business managers. It should be 

kept in mind that the five forces remain one of the most widely used frameworks for competition analysis 

in the business strategy field.107 

 

 

 

  

                                                      
106 Porter (2008). 
107 Rigby and Ghemawat, chapter 2. 
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5 DISCUSSION AND ANALYSIS 

“No great idea in its beginning can ever be within the law. How can it be within the law?  

The law is stationary. The law is fixed.” 

Emma Goldman  

(1917) 

In this section, the relationship between the central concepts of the SIEC test and the five forces is first 

established. It is argued that competitive constraints in the SIEC test are analogous to the competitive 

forces as described by Porter. Following that, a superficial overview of the similarities and differences 

between the two analyses is presented. Finally, a more detailed analysis is provided, organized after the 

five forces of the framework. 

5.1 Bridging the Concepts 

In paragraph 22 of the Guidelines, it is stated that there are two main ways through which horizontal 

mergers may significantly impede effective competition. Paragraph 22 states: 

“There are two main ways in which horizontal mergers may significantly impede effective competition, 

in particular by creating or strengthening a dominant position: 

(a) by eliminating important competitive constraints on one or more firms, which consequently would 

have increased market power, without resorting to coordinated behaviour (non-coordinated effects); 

(b) by changing the nature of competition in such a way that firms that previously were not coordinating 

their behaviour, are now significantly more likely to coordinate and raise prices or otherwise harm 

effective competition. A merger may also make coordination easier, more stable or more effective for 

firms which were coordinating prior to the merger (coordinated effects).” 

According to paragraph 22 (a), a merger could gain market power (and thus significantly impede 

effective competition) through the elimination of competitive constraints. As discussed above, market 

power can be defined as “the ability of a firm or group of firms to raise price, through the restriction of 

output, above the level that would prevail under competitive conditions and thereby to enjoy increased 

profits from the action”.108 According to Porter, the strategy of profit maximizing firms can be viewed 

as trying to defend against competitive forces. 109  In other words, by eliminating or reducing the 

competitive forces, a firm enjoys higher profitability. The view taken in this thesis is that competitive 

constraints as described and applied in EU competition law are analogous to competitive forces as 

described by Porter. As mentioned above, the aim of this thesis is to calibrate the SIEC test by comparing 

the competitive constraints discussed in the SIEC test to the competitive forces of the five forces 

framework. 

                                                      
108 Bishop & Walker, p. 44. 
109 Porter (2004), pp. 29-32. 
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Paragraph 22 (b) deals with coordinated effects from a merger resulting in a significant impediment to 

effective competition. As will be discussed below, coordinated effects are also a part of the five forces 

framework. The five forces framework does not however make any distinction between non-coordinated 

and coordinated effects. 

5.2 SIEC v. Five Forces at a Glance 

Figure 2 below provides a superficial view of the relationship between the SIEC test and the five forces 

framework. Factors that are presented in bold are the factors that the SIEC test takes into consideration. 

The paragraph of the Guidelines which describes how the factor affects the assessment of whether or 

not the merger results in a significant impediment to effective competition is indicated within 

parentheses. The figure is included for pedagogical reasons, both to provide an overview of the findings 

and to increase the ease of reading. 

Figure 2, adapted from Porter (2004).

Description: Numbered items represent competitive forces. Bullet points represent factors that together make out the 

respective competitive forces. Boxes represent different groups related to the industry. Determinants in bold have been found 

to be covered by the Guidelines and the corresponding paragraph is within parantheses. 
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As is apparent from figure 2 there are substantial overlaps between the SIEC test and the five forces 

framework, especially with respect to the threat of new entrants, intensity of rivalry and the bargaining 

power of buyers. Within the assessment of the threat of substitutes and bargaining power of suppliers 

there seems to be less overlap. These similarities and differences will be discussed in depth below. 

5.3 Force 1 – The Threat of Substitutes 

The first step of the SIEC test is the definition of the relevant market which is a tool to identify and 

define the boundaries of competition between firms.110 Thus, it serves to establish the framework within 

which competition policy is applied by the Commission.111  Any definition of a market inevitably 

involves drawing a line between which products are to be considered to be in- or outside of the market. 

While a five forces analysis also involves a market definition, products considered outside the market 

are still a part of the framework within which the competition analysis is made. The impact of these 

products is labeled “The threat of substitutes”. 

The factors determining the threat of substitution in the five forces framework are relative price 

performance and switching costs. The competitive constraint of the threat of substitutes is strong if: a 

substitute to the merging entity’s product offer an attractive price-performance compared to the merging 

entity’s product and if there are low costs associated with switching between the merging entity’s 

product and the substitute.112  

Paragraph 28 of the Guidelines refer to the Relevant Market Guidelines where the relevant (product) 

market is defined as: “A relevant product market comprises all those products and/or services which 

are regarded as interchangeable or substitutable by the consumer, by reason of the products' 

characteristics, their prices and their intended use”.113 The relevant geographic market is defined in 

paragraph 8 of the Relevant Market Guidelines. According to paragraph 9 of the Relevant Market 

Guidelines, the relevant market within which to assess a given competition issue is therefore established 

by the combination of the product and geographic markets.  

Based on the wording in the Relevant Market Guidelines it would be appear that relative price 

performance and switching costs are covered in the SIEC test. However, the Commission has been 

criticized that they define the relevant market too narrowly in practice.114According to Bishop and 

Walker, the relevant market (both in terms of product and geography) tends to be defined too narrowly 

and be prone to arbitrariness and subjectivity.115 With relevant markets being defined narrowly, the 

                                                      
110 Relevant Market Guidelines para. 2. 
111 Relevant Market Guidelines para. 2. 
112 Porter (2008). 
113 Relevant Market Guidelines para. 7. 
114 Cook & Kerse, p. 217. 
115 Bishop & Walker, pp. 112-119. 
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SIEC test can at best be said to partly take the threat of substitutes into account to the extent that is 

prescribed by the five forces framework. 

This is an important observation as the definition of the relevant market tends to be crucial for the 

outcome of substantive tests. As Baker states regarding antitrust litigation in the U.S.: “Throughout the 

history of U.S. antitrust litigation, the outcome of more cases has surely turned on market definition 

than on any other substantive issue. Market definition is often the most critical step in evaluating market 

power and determining whether business conduct has or likely will have anticompetitive effects.”116  

The analysis of non-coordinated and coordinated effects is made of the firm(s) within the relevant 

market.117 One reason for the narrow market definitions used by the Commission could be that for this 

analysis to be useful, the relevant market must be defined rather narrowly.118 If the relevant market is 

expanded to cover substitute products, the market shares of the merging firms might be calculated too 

low and thus it become difficult to prove that the merging firm will have market power. Furthermore, 

as will be discussed below in the following section, coordinated effects are more pronounced in markets 

where competitors are homogenous.119 Conversely, if the relevant market is defined narrowly, important 

competitive constraints on the merging entity might be ignored.120 Through an empirical study of 167 

EU mergers control decisions, Duso and Nevens found that the Commission is more likely to make a 

Type I error when the relevant geographic market is defined more narrowly.121 

One possible interpretation of Duso, Neven and Röller’s122 finding that narrow market definitions result 

in higher probability of Type I errors is that a narrow market definition fails to take into consideration 

the countervailing effect of competitive constraints from substitutes. Mergers which have anti-

competitive effects might in fact be “saved” by the constraint from strong substitutes. 

It is not an easy task to define the relevant market and the risk of subjective decisions is high.123 It is 

especially difficult in mergers where the merging firms sell differentiated products. Differentiated 

products introduce a problem to defining the relevant market as products must either be ruled to be “in” 

or “out”. Thus, a risk is created that the outcome of a merger investigation (or case) turns into an 

inevitably artificial line-drawing exercise.124  In a five forces analysis, the importance of precisely 

delineating the right relevant market is fairly low as any product or competitor deemed to be outside the 

                                                      
116 Baker, J. B. (2007). Market Definition: An Analytical Overview. Antitrust Law Journal, 129-173. 
117 Cf. Relevant Market Guidelines para. 2: ”framework within which competition policy is applied”. 
118 Bishop & Walker, pp. 112-119. 
119 See infra Section 5.4.2. 
120 Van den Bergh, R. J., & Camesasca, P. D. (2006). European Competition Law and Economics: A Comparative 

Perspective (2 ed.). Sweet & Maxwell, p. 129. 
121 Duso, T., Neven, D. J., & Röller, L.-H. (2007). The Political Economy of European Merger Control: Evidence 

using Stock Market Data. Journal of Law and Economics, 455-489, p. 481. 
122 Ibid. 
123 Van den Bergh & Camesasca, p. 119. 
124 Farrell, J., & Shapiro, C. (2010). Antitrust Evaluation of Horizontal Mergers: An Economic Alternative to 

Market Definition. The B.E. Journal of Theoretical Economics, Article 9. 
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market will still be included in the threat of substitutes. Thus, it could be argued that a comparison 

between the SIEC test and the five forces framework indicates that there are more nuanced methods for 

analyzing substitutes than ruling them either in- or outside of a defined market. 

One way in which the SIEC test might be improved could be to include the threat of substitutes as a 

countervailing force in the Guidelines, just as countervailing buyer power and (the treat of) entry is. In 

this way, a narrowly defined relevant market could be used for the purpose of analyzing non-coordinated 

and coordinated effects while the competitive constraint of substitutes outside the relevant market could 

be recognized in a later stage at the analysis. This could make it more clear how substitutes are analyzed 

in the SIEC test and a decrease the reliance on an “arbitrary” definition of the relevant market.125 

The necessity of defining the relevant market has also come under fire in recent academic articles.126 By 

using tools from the field of economic theory, Oinonen argues that, in time, the need to define the 

relevant market will be reduced. Oinonen does not however reference the five forces framework but 

rather “merger simulation” and Upward Pricing Pressure (UPP) test. Furthermore he states that the 

delineation of the relevant market is a difficult and time consuming exercise. He also argues that it has 

pitfalls when it comes to assessment of unilateral effects in differentiated products mergers. 

A complete departure from defining the relevant market is however not recommended. A well thought 

through definition of the relevant market is still necessary as a starting point for an assessment of the 

competitive conditions facing merging entities. It is also necessary for calculating market shares and 

HHI levels, allowing for quick analysis of mergers unlikely to require extensive investigation.127 If, for 

example, the combined market share of two companies is low even in a narrowly defined market, it is 

unlikely that the merger will be harmful to competition.128  In that way, the process economically 

efficient solution of clearing mergers within certain limits in early stages of the procedure may be 

maintained but the analysis in the later stages can be more nuanced through the additional analysis of 

substitutes.  

5.4 Force 2 – The Intensity of Industry Rivalry 

The factors determining the intensity of industry rivalry are well covered in the SIEC test, both with 

regards to factors that can be attributed as non-coordinated and coordinated effects. In the five forces 

framework, there are in total nine factors that determine the competitive constraints from the industry 

rivals that face merging entities. As the Guidelines are organized, the Commission first analyze non-

coordinated effects and then move on to coordinated effects. 

                                                      
125 Cf. supra note 120. 
126 Oinonen, M. (2011). Modern economic advances in contemporary merger control: an imminent farewell to the 

market definition? European Competition Law Review, 629-627. 
127 Guidelines para. 19. 
128 Bishop & Walker, p. 263. 
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5.4.1 Non-Coordinated Effects 

When there is a high degree of intermittent overcapacity in an industry, the firms in an industry will 

have an incentive to sell at any price over marginal cost to cover their fixed costs and price competition 

is likely to be fierce.129  Thus, high intermittent overcapacity in an industry acts as a competitive 

constraint to merging entities. Intermittent overcapacity is covered in paragraph 33 of the Guidelines as 

it states that “Conversely, when market conditions are such that rival firms have enough capacity to find 

it profitable to expand output sufficiently, the Commission is unlikely to find that the merger will create 

or strengthen a dominant position or otherwise significantly impede effective competition.”  

When the products in an industry are perceived as near commodities without any significant difference 

between different suppliers, the intensity of price competition is likely to be high. 130  Product 

differences are covered in paragraph 28 which states that “The merging firms' incentive to raise prices 

is more likely to be constrained when rival firms produce close substitutes to the products of the merging 

firms than when they offer less close substitutes.” Switching costs are referenced in paragraph 31 which 

states that “Customers of the merging parties may have difficulties switching to other suppliers because 

there are few alternative suppliers or because they face substantial switching costs.”  

In industries were growth is slow, competitors can only increase their sales at the expense of their 

competitors, resulting in high rivalry.131 Industry growth is covered in paragraph 15 which states that 

“the Commission interprets market shares in the light of likely market conditions, for instance, if the 

market is highly dynamic in character and if the market structure is unstable due to innovation or 

growth.” 

Exit barriers are the opposite of entry barriers, i.e. they are barriers to leaving an industry. Exit barriers 

can for example be sunk costs in the form of investments in highly specialized assets or fixed costs that 

would remain after an exit. In industries with high exit barriers, excess capacity remains in the industry 

implying a downward pressure on prices.132 In the Guidelines, this factor is addressed in paragraph 30. 

The Commission examines whether “the possibility of repositioning or product line extension by 

competitors or the merging parties may influence the incentive of the merged entity to raise prices…” 

and acknowledges that “product repositioning or product line extension often entails risks and large 

sunk costs”. Thus, the SIEC test appears to take into consideration that the merged entity might be unable 

to raise prices post-merger due to high exit barriers. 

Fixed or storage costs are not referenced in the Guidelines. Fixed or storage costs relate to what degree 

costs in the industry are fixed or variable and whether the products are expensive to store. If there is a 

high degree of fixed costs, or the products are expensive to store, firms will be pressured to fill capacity 

                                                      
129 Porter (2004), p. 19. 
130 Ibid. 
131 Ibid, p. 18. 
132 Ibid, pp. 7-17. 
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and sell at any price above variable cost, thus putting a pressure on profits.133 It should be noted that the 

Guidelines paragraph 26 states that factors not mentioned in the Guidelines may contribute to non-

coordinated effects.134 However, without a specific reference in the Guideline, it could be assumed that 

the Commission does not regard high fixed or storage costs as an important competitive constraint. 

5.4.2 Coordinated Effects 

Concentration and balance refers to how numerous firms in an industry are and whether they are 

balanced in terms of size and perceived resources. With a large number of competitors, the likelihood 

of mavericks aggressively trying to steal market share is high. When the firms are relatively balanced, 

it creates instability as they may be prone to fight each other and have the resources for strong 

retaliation.135 These effects are discussed in depth in the sub-section “Market share and concentration 

levels” which consists of paragraphs 14-21. Concentration and balance according to the five forces 

framework also comprise the possibility of one or a few firms dominating an industry and “impose 

discipline as well as play a coordinative role in the industry through devices like price leadership.”136 In 

the language of the Guidelines, this is referred to in paragraph 39 as firms being “able to coordinate 

their behaviour in this way and raise prices, even without entering into an agreement or resorting to a 

concerted practice within the meaning of Article [101 of the TEU]”. 

Diversity of competitors refers to how different competing firms in the industry are in terms of 

strategies, origins, personalities etc. The more different they are, the more likely are they to have 

difficulties understanding each other and setting “rules of the game” for the industry.137 Strategic stakes 

refer to whether firms are motivated to achieve large market shares, regardless of profitability in the 

industry. Rivalry tends to become more volatile and intense if there are firms in the industry that perceive 

other motivations than profitability for gaining market share.138. 139 Diversity of competitors and strategic 

stakes are both factors that determine how easy it is for firms to coordinate their behavior without explicit 

agreements. In the Guidelines, these factors are addressed in paragraphs 41 and 45. 

The SIEC test almost perfectly covers all the factors in the five forces framework relating to industry 

rivalry. All factors except the presence of fixed or storage costs are assessed under the SIEC test, 

indicating that the SIEC test in this respect seems to be highly aligned with the way competition is 

assessed in the five forces framework. This might very well be an effect of the more-economics based 

approach of the SIEC test.140 

                                                      
133 Porter (2004), pp. 18-19. 
134 Guidelines para. 26. 
135 Porter (2004), p. 18. 
136 Ibid. 
137 Ibid, p. 19. 
138 For example, multinational conglomerates may perceive that a high market share in the U.S. will build prestige 

and credibility that will increase sales in other markets. 
139 Porter (2004), p. 20. 
140 Maier-Rigaud & Parplies, p. 565. 
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5.5 Force 3 – The Bargaining Power of Suppliers 

The factors determining the bargaining power of suppliers are scarcely included in the SIEC test. While 

this is a substantial difference to the five forces framework, the discrepancy has its explanation in the 

differing objectives of the two analyses and should be considered appropriate. 

The bargaining power of suppliers is addressed in the Guidelines under paragraphs 61-63. The 

paragraphs have been given the sub headline “Mergers creating or strengthening buyer power in 

upstream markets.” It can thus be noticed that the Commission has chosen a slightly more complicated 

way of describing suppliers but despite the wording, it would appear from the context of the paragraphs 

that the meaning is the same. 

Of the three paragraphs it is only paragraph 61 that directly address how the bargaining power of 

suppliers is to be assessed. Paragraph 61 refers to the relative fragmentation between the suppliers and 

the assessed industry – supplier concentration according to the five forces framework. A supplier 

group that is more concentrated (relatively fewer and larger firms) than the industry it sells to usually 

has strong bargaining power.141  

The landmark case where the bargaining power of suppliers has been applied by the Commission is the 

case of Rewe’s merger with Adeg.142 The Commission assessed whether the Rewe’s increase in buyer 

power would make them likely to foreclose on its rivals in the retail market or if the merger would result 

in a reduction of output.143 The Commission found that this was not the case. 

The Guidelines do not take into account the threat of forward integration. If the merging firms make 

too high profits, suppliers are likely to integrate forward and put a downward pressure on profits.144 On 

the other hand, this is partly covered by “entry barriers” which are extensively discussed in the 

Guidelines.145 Neither do the Guidelines take into account the switching costs of the merging entity 

relative to their suppliers. Switching costs act as a constraint as it cuts off industry incumbents 

possibilities to play suppliers against each other.146 If the merging entity faces high switching costs 

towards a (group of) supplier(s), it could be such a strong competitive constraint that the negative effects 

from the merger are reduced or eliminated. Nor are the differentiation of the supplier group’s 

products, presence of substitute inputs, importance of volume to supplier, or impact of inputs on 

                                                      
141 Porter (2004), p. 27. 
142 COMP/M.5047, Rewe/Adeg (June 23, 2008). 
143 König, M., Simon, Y., Terrasse, E., & Kijewski, S. (2008). Rewe/Adeg - Food for thought - Austrian markets 

for daily consumer goods. Competition Policy Newsletter, 75-80, p. 79. 
144 Porter (2004) p. 28. 
145 It is important not to confuse the threat of vertical integration as a factor in the five forces analysis and vertical 

mergers as discussed in the Commission’s Guidelines on the assessment of non-horizontal mergers (Guidelines on 

the assessment of non-horizontal mergers under the Council Regulation on the control of concentrations between 

undertakings (2008/C 265/07)). In the setting of this thesis, vertical integration is only discussed in the context of 

the ability of firms up- or downstream of the relevant market to exercise (competitive) constraints on the merging 

firms. 
146 Porter (2004) p. 28. 
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cost or differentiation addressed in the Guidelines. Highly differentiated inputs imply that the 

incumbents cannot easily switch to another supplier.147 If there is no substitute for the supplier group’s 

input, the incumbent cannot replace the input with input from another industry.148 The less important 

customer the industry is to the supplier group, the stronger is the supplier group’s bargaining power.149 

The impact of inputs on cost or differentiation relates to whether the suppliers’ products are important 

for the merging firms’ products. If the input is important, the bargaining power of suppliers is high.150  

While the absence of these factors might seem troubling, it is actually a result of the different goals of 

the SIEC test and the five forces framework. In the context of assessing the profitability in an industry, 

the bargaining power of suppliers is highly important. However, if the goal is to ensure effective 

competition and protect consumers, the bargaining power of suppliers is less important. Consider for 

example that a merger would increase the bargaining power of the merging entity so that it could get 

their inputs from the suppliers at a lower price. Then some of these savings might be passed on to 

consumers. Consider also a situation where the merging entities will remain constrained by highly 

powerful suppliers after the merger. According to a five forces analysis, the merging entity will be 

remain unprofitable. However, if the merging entity after the merger has an increased bargaining power 

towards its buyers, the strong supplier could increase prices even more and push through the price 

increase to consumers. Thus, it should be considered appropriate not to include “countervailing supplier 

power” (cf. countervailing buyer power, paras 64-67) in the SIEC test. 

5.6 Force 4 – The Bargaining Power of Buyers 

The factors determining the bargaining power of buyers are not completely covered in the SIEC test. 

However, each of the factors in the five forces framework that is not included seem to be excluded for 

legitimate reasons, namely that the SIEC test has a consumer welfare focused purpose and that factors 

regarding price sensitivity of buyers are not relevant for assessing effective competition. Thus, it can be 

concluded that the SIEC test’s approach to the bargaining power of buyers cannot be improved with 

lessons from the five forces framework. 

The bargaining power of buyers is covered in the Guidelines’ section “V. Countervailing buyer power” 

which comprises paragraphs 64-67. If the customers of the merging entity enjoy a certain degree of 

“buyer-side” market power, the competitive concerns which may arise from the merger may be reduced 

or eliminated.151  As stated in the Guidelines: “The competitive pressure on a supplier is not only 

exercised by competitors but can also come from its customers. […] The Commission considers, when 

                                                      
147 Ghemawat, p. 26. 
148 Porter (2004), p. 27. 
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relevant, to what extent customers will be in a position to counter the increase in market power that a 

merger would otherwise be likely to create”.152 

It can once again be noted that the wording is similar to that of the five forces framework as both the 

Guidelines and the five forces framework speak of the “power” of buyers. Paragraph 64 covers as much 

as three of the factors making up the force of bargaining power of buyers.  

Paragraph 64 states that “"Countervailing buyer power in this context should be understood as the 

bargaining strength that the buyer has vis-à-vis the seller in commercial negotiations due to its size, its 

commercial significance to the seller and its ability to switch to alternative suppliers" and thus covers 

buyer concentration, price/total purchases,153 and switching costs. In paragraph 65, the Guidelines 

also take the threat of backward integration into consideration as it states that “…credibly threaten to 

vertically integrate into the upstream market…” 

Furthermore, the Guidelines take the role of product differentiation into account. The factor of product 

differentiation relates to whether the product is standardized and the buyers easily can find alternative 

suppliers or if they are dependent on a specific supplier’s product.154 Paragraph 65 of the Guidelines 

state that "One source of countervailing buyer power would be if a customer could credibly threaten to 

resort, within a reasonable timeframe, to alternative sources of supply should the supplier decide to 

increase prices…"  

The Guidelines does however not reference the impact on quality/performance nor buyer profits, and 

buyer information. Impact on quality/performance relates to how much impact the industry’s product 

has on the buyers’ own products.155 Buyer profits relates to how profitable the buyer group is with the 

assumption that a buyer group with low profitability will be fiercer in negotiations.156 Buyer information 

relates to how well-informed the buyer is about the industry and the production costs of the product. If 

the buyers have full information about the industry’s cost structure, they will have greater bargaining 

leverage.157 The absence of these three factors highlights two important differences between the SIEC 

test and the five forces analysis. The factors impact on quality/performance and buyer profits relate 

solely to situations where the merging entity sell their products to other commercial actors (B2B).158 As 

                                                      
152 Guidelines paras. 64-65. 
153  An example of when the Commission has taken buyer concentration into account can be found in 

COMP/M.1225, Stora/Enso (November 25, 1998) where the Commission approved the merger with reference to 

the competitive constraint of having one dominant buyer (Tetra Pak). 
154 Porter (2004) p. 25. 
155 Ibid. 
156 Ibid. 
157 Ibid, p. 26. 
158 Often referred to as Business-to-Business or B2B. 
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the ultimate purpose of EU competition policies is to increase the well-being of consumers,159 it is 

understandable that factors relating exclusively to B2B industries are omitted. 

In his 2008 article, Porter makes a distinction between the buyer power factors that affect the bargaining 

leverage of the buyers and factors that affect buyers’ price sensitivity. 160  All of the three factors 

regarding buyer power that the Guidelines do not discuss are related to price sensitivity rather than 

bargaining leverage. It could be argued that without bargaining leverage, it is irrelevant how price 

sensitive the buyers are as they will be unable to negotiate the prices anyway. Thus, the Guidelines have 

included the factors that are relevant for what is the competitive constraint. 

It would appear from a comparison between the SIEC test and the five forces framework that even 

though there is not a perfect overlap, the deviations between them are justified based on the purpose of 

the SIEC test. Thus, it would appear that the SIEC test cannot learn any lessons from the five forces 

framework. 

5.7 Force 5 – The Threat of New Entrants 

The factors determining the threat of new entrants are completely included in the SIEC test. Thus, it can 

be concluded that the SIEC test’s approach to the impact of possible new entrants cannot be improved 

with lessons from the five forces framework. 

The points related to the threat of new entrants are organized under section “VI. Entry” (paragraphs 68-

75) in the Guidelines. The Guidelines extensively cover the factors of the threat of new entrants force 

implying that this force has been a key part of many previous cases161 of the Commission and that the 

Commission regards it as a key part of the analysis of industry competition. The rationale is that the 

behavior of a merged firm is constrained by the threat of new entrants and the concerns which otherwise 

might have arisen may be reduced or even eliminated.162 According to Porter, the threat of new entrants 

act as a constraint on industry profitability since new entrants would add new capacity resulting in prices 

being bid down.163 

In the five forces framework, the threat of new entrants depend on what barriers to entry are present.164 

All of the determinants of barriers to entry according to the five forces analysis are addressed in the 

SIEC test. Economies of scale are referenced in paragraph 69 which states that “Entry is thus less likely 

if it would only be economically viable on a large scale…”. Proprietary product differences, access 

to distribution as well as absolute cost advantages are referenced in paragraph 71 (b) which states that 

                                                      
159 Joined cases T-213/01 and T-214/01, Österreichische Postsparkasse v Commission, [2006] ECR II-1601, para. 

115. 
160 Porter (2008). 
161 See for example: COMP/M.5033, Philips/Respironics (March 5, 2008) and COMP/M.1113, Nortel/Norweb 

(March 18, 1998). 
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163 Porter (2004), p. 7. 
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“The incumbents may also enjoy technical advantages, such as preferential access to essential facilities, 

natural resources, innovation and R&D. or intellectual property rights, which make it difficult for any 

firm to compete successfully." 

The Commission’s reasoning in Ryanair/Aer Lingus165 gives an indication of how the Commission 

regards the threat of new entrants as an important competitive constraint. 

“The investigation showed that, as a result of these barriers, entry is not likely, but even unlikely on 

almost all overlap routes. […] …the Commission concludes that entry is not likely, timely and sufficient 

to constitute a sufficient competitive constraint on the merged entity and defeat the likely anti-

competitive effects of the proposed merger.” 

It is clear from a comparison between the SIEC test and the five forces framework that both assessments 

appreciate the importance of entry barriers and consequently the constraining power of the threat of new 

entrants. It would appear that the SIEC test in this respect cannot be improved through lessons from the 

five forces framework. 

  

                                                      
165 Ryanair/Aer Lingus I, para. 784. Decision later upheld by the General Court in Ryanair v Commission I. 



33 

 

6 CONCLUDING REMARKS 

The aim of this thesis has been to examine whether the SIEC test is an appropriate legal construct to 

assess whether a horizontal merger is compatible with the internal market. Through an interdisciplinary 

approach where the SIEC test was compared to the five forces framework, this thesis has identified 

several similarities and differences between the two assessments. 

The main finding of this thesis has been that there are substantial overlaps between the SIEC test and 

the five forces framework, indicating that the two assessments share a similar core of analysis. This is 

interpreted as that the SIEC test is indeed well grounded in economic theory. 

However, differences between the two assessments were identified. Differences related to threat of 

substitutes highlight the problems of relying too heavily on the definition of the relevant market and 

adds to a growing literature that questions the role of the relevant market definition. It is suggested that 

a more nuanced analysis of substitutes, separated from the definition of the relevant market, could make 

Commission decisions (appear) less arbitrary. 

Furthermore, differences were identified in how the SIEC test and the five forces framework regard the 

competitive constraints of powerful suppliers and buyers. It is argued that these differences are well 

motivated by the differences in objectives of the SIEC test and the five forces framework. Thus, 

somewhat paradoxically, the differences between the legal test and the framework based in economic 

theory can be said to strengthen the main conclusion of this paper, i.e. that the SIEC test is well grounded 

in economic theory. 

While the findings of this thesis might not be surprising or revolutionary, it is important to keep 

something in mind. As history has shown, competition law typically lags behind the forming of 

consensus in economic research. Therefore, it is important to continually test the current law against the 

experiences gained in other research fields. As mentioned above, the man of the future is not the 

blackletter man. 
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“May the force be with you.” 

Yoda  

(A long time ago, in a galaxy far, far away…) 
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