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SUMMARY 

 

International Investment-Arbitration is a growing field, the increase in international 

Investment-Treaties between States has created a tradition of resolving Investment-

Treaty dispute in Arbitration. The fact that investments often involve a public 

interest has created a growing pressure from the society to solve the disputes in 

privacy. 

 

The UNCITRAL Rules on Transparency in treaty-based Investor-State Arbitration 

from 2013 ("The Rules on Transparency”) is a first attempt to shed some light over 

Investment-Treaty disputes.  

 

This text intends to explore how much procedural transparency the Rules on 

Transparency provides for. To do so the Rules on Transparency will be compared 

to the procedural transparency provided for in the courts of Sweden and the United 

States. 

 

After investigating how the three different research objects provide the public with 

transparency a discussion will follow. In the discussion the posed question is 

answered mostly positive. It is argued that the Rules of Transparency provide for 

more Transparency than the other researched objects. However, in the view of the 

author whether the Rules on Transparency will provide for more transparency in 

the arena of Investment-Treaty dispute lies in the hand of the arbitral tribunals 

applying the Rules.  
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ABBREVATIONS 

 

BIT Bilateral Investment Protection Treaty 

FOIL Freedom of Information Law 

ICSID International Centre for Settlement of 

Investment Disputes 

IO International Organization 

LCIA London Court of International Arbitration 

NAFTA North American Free Trade Agreement 

NGO Non-Governmental Organization 

OSL Public access to Information and Secrecy 

Act Swedish: Offentlighets-och 

Sekretesslagen 

TF   Freedom of the press Act   

   Swedish: Tryckfrihetsförordningen 

The Rules on Transparency UNCITRAL Rules on Transparency in 

or the Rules  Treaty-based Investor-State Arbitration.   

RF Instrument of Government (Constitution) 

Swedish: Regeringsformen 

UN The United Nations 

UNCITRAL   United Nations Commission on  

   International Trade Law 
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1 Introduction 

1.1 Purpose and Research Inquiry  

The UNCITRAL Rules on Transparency from 2014 is a great attempt to shed 

more transparency over International Arbitration. The Rules are a product of a 

timely process, not only did it take a great amount of time to complete the Rules 

but a lot of different opinions were taken into account and consolidated during 

their creation. The purpose of this text is to identify and analyse whether these 

rules introduce more procedural transparency into international Arbitration.  

 

The primary research inquiry investigates: how much procedural transparency 

does the Rules of transparency provide in comparison with Swedish law and the 

Federal Law of the United States.  

 

To investigate this inquiry, the following Articles of the Rules on Transparency 

will be analysed; Article 2 – Publication of information at the commencement of 

arbitral proceedings; Article 3 – Publication of documents; Article 4 - 

Submissions by a third person; Article 5 - Submissions by a non-disputing Party 

to the treaty; Article 6 - Hearings and Article 7 - Exceptions to transparency.  

 

These will be analysed and compared in chronological order with the two above-

mentioned legal systems.  

 

1.1.1 Limitations  

This research has left out the first and the last Articles of the Rules on 

Transparency, (Article 1 and 8). This is a deliberate decision that was made with 

the purpose of this research in mind. Since Article 1 and 8 do not have any 

specific impact on transparency and the purpose of this text is to investigate 

transparency, logically, those Articles have been left out since the research focus 

is the outcome of transparency.  Furthermore the research on procedural 

transparency in the United States  have been limited to cover the Federal law, for 
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the reason that this would most likely be the seat for an Investment-Arbitration 

dispute.  

 

1.2 Methodology and Materials 

 

The aim of this thesis is to produce information that can be interpreted and 

analysed, therefore a comparative oriented methodology has been applied.  

 

First of all, it is important to point out that this is not a study in comparative law, 

but a research on international Arbitration using a comparative methodology. To 

conduct a study within comparative law, needless to say, one must be well 

oriented in multiple jurisdictions. 

 

When applying a comparative oriented methodology, the central and important 

element is naturally the comparison.1 To do so, two comparable elements from 

two or multiple legal systems have to be placed next to each other, to discover the 

similarities or differences between the systems i.e. the comparison cannot only be 

an incidental by-product. 2 According to Lando, the comparative method is a 

technique that one uses to collect information about foreign law and to make the 

comparisons between legal systems.3 Subsequently this study is neither within 

Swedish nor within American law, but within International Arbitration. The 

Swedish and American laws have the purpose of being of comparable standards 

and are not the central focus for this study, hence the research will not be as 

profound within as if this would have been a study within Swedish or American 

law.   

 

                                                        
1 Bogdan (1994), p. 21. 
2 Kamba, I.C.L.Q (1974); Schmidt, TfR (1951), p. 474; Strömholm, SvJT (1971), pp.251-253.  
3 Lando, FJFT, (1966), p 263. 
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1.2.1 Some problems and Acknowledgements 

 

“Try to forget that you have ever studied law. Never approach a problem in the 

way in which you would approach it at home. You are likely to go astray.”4 

 

(i) Availability and Reliability of the sources of Information  

Needless to say a fundamental precondition of every study into foreign law relies 

on the capability to acquire accurate and up-to-date material in the foreign 

jurisdiction. One should have access to trustworthy sources of information. It is 

often considered best to start with the primary source of law, for example the 

statue or regulations, from the law in question. However this cannot be seen as an 

absolute necessity in a comparative study. This is because it often requires 

knowledge of the language, requires availability to such materials etc.5 Hence, the 

use of secondary sources is more acceptable when writing a comparative study. 

When using secondary sources one should look out for authors that are not native 

speakers of the researched jurisdiction. 6 The availability to sources has been a big 

obstacles in this study. Especially in regards to the American law, which is the 

non-familiar legal system to the author. To overcome this governmental websites 

and guides provided by the State have been used. 

 

(ii) Interpretation and use of foreign Sources of Law 

To respect the hierarchy of sources of law is another fundamental principle when 

studying foreign law. For a lawyer that is only trained in one jurisdiction it is easy 

to unconsciously fall into this trap and apply the legal methods one is trained in on 

foreign law. A Continental lawyer studying Anglo-American law tends to put 

more emphasis on statues while Anglo-American lawyers on the other hand tend 

to undervalue the importance of the legislative history. Since the objects in this 

research origin from different legal backgrounds, effort have been put in to 

                                                        
4 Rheinstein, (1973), p. 553. The German-American  law professor Max Rheinstein, welcomed the 

new European lawyers to the University of Chicago for their postgraduate studies with these 

words. 
5 Bogdan (1994), pp. 42-43. Bogdan examplifes this as such: the french lawyer that is writing 

his/her dissertation on french criminal law and only has secondary sources with the excuse that the 

only copy in the library was on loan to another student. While this is not accaptable Bogdan means 

that an equivalent burden cannot be placed on a person writing a comparative text.  
6 Bogdan (1994), p. 43. 
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understand the process of the law making. For example the working method of the 

United Nations Commission on International  Trade Law (“UNCITRAL”) will be 

discussed below as well as the basics of the American legal system. 

 

(iii) The foreign legal system must be studied in its entirety 

This problem works further in connection with the problems mentioned above. 

Since a foreign lawyer does not know how the legal system as a whole works, one 

should not only look for a specific provision where they could expect to find it in 

their own legal system. Subsequently the foreign legal system as a whole must be 

studied to understand underlying principles that governs the laws but also to find 

the full meaning of the legal issue examined.7 In regards to the limited amount of 

time for this study it has not been possible to understand the foreign jurisdiction as 

a whole. An attempt to achieve a greater understanding of the whole system have 

seen made throughout the text in regards to American law. 

 

(iv) Translation Problems 

A lawyer reading and writing in a foreign legal text will encounter different 

complications in regard to translation problems. Not only is the most obvious 

translation not necessarily always the right one, but directly translated terms can 

have different meanings.8 For example, an American Notary Publicus is not the 

same as a Swedish notarius publicus9. To minimize this pitfall, almost 

exclusively, the Glossary for Swedish Courts10 have been used and relied upon in 

regard to translation of legal terms along with Black laws Dictionary11 which very 

well describes legal terms of American Law. 

 

(v) Obsolete and Living law  

When studying foreign law, it is important to be aware of obsolete laws that can 

still be present in the legal system in certain countries. Hence it is important to 

keep in mind that not all laws are applied as they might appear to due to the fact 

                                                        
7 Bogdan (1994), pp. 48-50. 
8 Bogdan (1994), pp. 50-51.  
9 Bogdan (1994), p. 51; Schlesinger (XX), pp. 622-623. 
10 Glossary for Swedish Courts (2014). 
11 Black’s Laws Dicitionary.  
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that they have become obsolete. Reversely, one should be observant about rules 

that have developed praetor legem and become a part of the legal system and 

function as legal rules.  

 

(vi) Social context and purpose of the legal rules  

The legal system is a part of developing society and therefore should not be seen 

as an isolated system. To be able to fully understand the legal system one must 

study other aspects of society, such as the economy, politics, ethics, religion and 

culture. For example, some countries have influential organizations outside the 

legal system that regulate certain areas, which in other jurisdictions will be found 

in the law.  

 

1.2.2 Materials 

 

The different legal systems chosen as the research objects in this comparative 

study has been selected from civil law jurisdiction, Swedish law, and from a 

common law jurisdiction; the United States Federal Law. The covered material 

will therefore both contain legislative text, case-law and legislative history. Since 

the Rules on Transparency have not been used in practice yet, there is only the 

Rules themselves and the doctrine to research in regard to the Rules on 

Transparency. 

 

1.2.2.1 The United Nations Commission of International Trade Law  

 

UNCITRAL is “the core legal body of the United Nations system in the field of 

international trade law”.12 It was created by the General Assembly in 1966 with 

the purpose to promote “progressive harmonization and unification of the law of 

international trade”.13 In the beginning UNCITRAL had 29 members selected 

among the member-states of the United Nations14, today it has expanded to 60 

                                                        
12 UNCITRAL Guide (2007), p. 1. 
13 General Assembly resolution 2205 (XXI), p. 99. 
14 General Assembly resolution 3108 (XXVIII), para. 8.  
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members15.  Naturally the UNCITRAL took an important place in the arena for 

international Arbitration. In 1976 they issued the UNCITRAL Arbitration Rules, 

which have been widely adopted for a wide range of disputes, such as those 

between private commercial parties as well as those disputes concerning state-

parties. 16 In 2010 the General Assembly of the United Nations adopted a revised 

set of rules, modernizing them and including provisions for multiple party 

proceedings, procedures for joinders, revising the procedure to exchange an 

arbitrator and lastly providing more extensive rules on interim measures.17 One 

thing that stood out with the new rules was the lack of a provision dealing with 

transparency. In comparison with its competitors, other actors in the International 

Arbitration community such as International Center for Settlement of Investment 

Disputes (“ICSID”), North American Free Trade Agreement (“NAFTA”) and 

London Court of Arbitration (“LCIA”), UNCITRAL were now lagging behind.  

 

 

1.2.2.2 The Working Method of UNCITRAL 

 

As the Rules on Transparency is an important part of this text it is a necessity to 

go through the working method of the UNCITRAL. In the following four 

important aspects of the UNCITRALs working method will be discussed (i) the 

structure, (ii) consensus, (iii) challenges, and (iv) legitimacy.  

 

(i) The Structure 

UNCITRAL conduct its work through (a) the commission, (b) working groups, 

and (c) the secretariat. The commission is taking place once a year and sets the 

agenda with future work topics, monitoring the work by the working groups and 

finalizes the drafts made by the working groups. The working groups are the ones 

that draft the different UNCITRAL instruments. The working groups consist of 

selected state delegations from all the member states, aiming to reach a 

geographic and economic cross-section of the member states. Apart from the 

                                                        
15 General Assembly resolution 57/20, para. 2.  
16 Rep. of the U.N. Comm’n on Int’l Trade Law, 31st5 Sess,. Supp. No 17, U.N. Doc A/31§/17 

(1976). 
17 Paulsson & Petrochilos (2006), pp. 1-4. 
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member states non-member states are invited to attend working groups and 

participate in a limited way. The function of the secretariat is to carry out 

preparatory work before the working group has been constituted. After the 

establishment of the working group the secretariat assist the working group.18 

 

(ii) Consensus 

The working groups and the commission act by consensus.19 In the context of 

UNCITRAL, consensus does not equal with complete unanimity. 20 The 

secretariat refers to consensus as “the basis of consensus is that efforts are made to 

address all of the concerns raised by participants so that the final text is acceptable 

to all. It should not be understood as giving any State the power to veto what is 

otherwise the prevailing view of the meeting”21. Hence it is important to 

understand that the products of UNCITRALs working group might not be 

supported fully by all the participating member states. This has given rise to some 

challenges with regards to the work of UNCITRAL. 

 

(iii) Challenges 

The definition of consensus and the participation of others parties then member-

states have given rise to questioning within the UNCITRAL. The critique has 

mainly been directed from France. They have been critical to the vague definition 

of the consensus used in decision-making and have asked for clarification. In 

addition France has also been critical to the extensive use non-state participants 

such as experts, NGOs and International Organizations (“IOs”), arguing that the 

non-state parties can influence the work with their national agenda. Subsequently 

this could steer the working products in certain directions.22 The way UNCITRAL 

have defined consensus and the critique that have followed will naturally have an 

impact on UNCITRALs legitimacy.  

 

                                                        
18 Kelly (2011), p. 108. 
19 UNCITRAL, 44th session, ecreteriats note addendum 4, para 6-15 (oktober 18, 2007) 

disscussing consensus in UNCITRAL.  
20 Kelly (2011), p.110. 
21 UNCITRAL Guide (2007), p. 16. 
22 Kelly (2011), pp. 113-115.  
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(iv) Legitimacy  

In IOs, politics and legitimacy goes hand in hand23 and authority is derived from 

both politics and legitimacy. The IOs are empowered by the states that wish them 

to act on their behalf. However when a state make a proposal it is not always clear 

whether the state acts with the interest to increase their own power or if their aim 

is to improve the legitimacy of the IO.24 Largely, this can be applied on the 

situation with the French challenge of UCITRALS working method. The process 

of legitimacy is an important angle to consider when studying IOs, especially 

when studying their instruments. Some key points to apply when evaluating 

proposals are (1) Input and output legitimacy both matte; organizations strive 

towards, and need, both, (2) The right balance of input and output criteria depends 

on the organization and may be dynamic within the organization, (3) Proposals to 

alter the processes of organizations serve both political and legitimacy, (4) The 

same proposal may affect both politics and legitimacy at the same time, (5) When 

one is considering proposal, it is helpful to think of how those proposals affect 

input and output legitimacy criteria separately, (6) Legitimacy affects power 

(politics) of the organization  itself, (7) To the extent that states have (or lack) 

relative power in an organization, their positions are affected by the legitimacy 

(power) of the organization.  

 

1.3 Key Concepts 

 

1.3.1 International Arbitration 

 

Before defining the concept of Arbitration it should be noted that “Arbitration is a 

creature that owes existence to the will of the parties alone”25 In accordance with 

Gary Born this is only partially correct, as the ultimate means of efficacy of an 

international Arbitration agreement depends upon the enforceability and the 

                                                        
23 Kelly (2011), p. 120. 
24 Kelly (2011), p. 121.  
25 Dell Computer Corp. V. Union des consommateurs, 2007 SCC 34, 51 (Canadian S.Ct.). 
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validity, which is given by national courts.26 In order to identify the concept of 

Arbitration, four fundamental principles have been established; (1) an alternative 

to national courts, (2) a private mechanism for dispute resolution, (3) selected and 

controlled by the parties and (4), final and binding determinations of parties’ 

rights and obligations.27  In starting order, this means that firstly, the parties have 

actively chosen to remove themselves from the jurisdiction of national courts. The 

reasons to do so are many, including expertise, speed, finality of the decision and 

confidentiality. Secondly, Arbitration is generally private, or can be agreed to be 

private. Third, since the parties choose Arbitration they have the opportunity to 

control the structure, the system and the details of Arbitration. Lastly, the 

Arbitration award is final and binding. This means that the parties have agreed to 

go to Arbitration and they will also accept and give effect to the Arbitration 

award. The measures of appealing an award are strictly limited to few essential 

protections.28 

 

The term International is made to mark a distinction between purely domestic 

Arbitration and Arbitration that in some way has an international element.29   

 

1.3.2 Investment-Treaty Arbitration  

The increasing importance of international investment in our time has created a 

development to resolve investment disputes under international law. Primarily the 

treaties under which Investment-Arbitration have arisen from have either been 

bilateral Investment-Treaties (“BITs”) or multilateral Investment-Treaties. The 

first mentioned is treaties between two States that contains mutual responsibilities. 

The latter is treaties between multiple States, for example the North American 

Free Trade Agreement (“NAFTA”). 30 These treaties contains an arbitration clause 

which provide an opportunity for an investor to commence Arbitration against the 

hosting state if a dispute arises between the parties. Even though there has been no 

                                                        
26 Born (2014),  §2.01. 
27 Lew, Mistelis & Kröll, p. 3.  
28 Lew, Mistelis & Kröll, p. 4.  
29 Redfern & Hunter (2009), p. 1.16-1.17. 
30 McLachlan, Shore & Weiniger (2007), para. 2.01-2.03. 
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agreement between the Investor and the State. .31 It is these kind of disputes that 

the Rules on Transparency are created to be applicable on and hence it is mainly 

this type of Arbitration that will be discussed in this text.  

 

1.3.3 The concept of Transparency (Transparency vs. Confidentiality) 

Traditionally, international commercial Arbitration is conducted in a relatively 

confidential and private manner, even in the absence of an explicit confidentiality 

provision in the Arbitration agreement. Neither the existence of a dispute nor the 

procedural details of the settlement of the dispute are made public; nor is there 

any access by non-disputing parties to the proceedings. The main reason behind 

this is that the dispute and the agreement are of a private nature, and that sensitive 

business and commercial information should not be disclosed. Some authors have, 

nevertheless, recently questioned the validity of such agreements. In any event, 

the majority of the Arbitration rules provide that awards may not be published 

without the parties “agreement”, and even in the absence of such explicit rules, it 

is accepted that proceedings are conducted in a confidential way.  

 

1.3.4 The Purpose Behind the Rules 

 

As a consequence of the State as a party in international Investment-Arbitration, 

the principle of privacy and confidentiality has started to erode. Primarily due to 

the recognition that these disputes involves important public interest, in some 

cases it is the participation itself that calls for transparency and in other cases it is 

the subject, the issue at stake. 32 

 

Scholars and analysts have pointed out a growing legitimacy crisis in international 

Investment-Arbitration. Legitimacy within Investment-Arbitration has been 

defined as being dependent on whether or not a neutral arbitral tribunal that is 

consisting of private individuals is able to fairly and objectively determine 

                                                        
31 Dungan (2008), p. 2. 
32 Oxford Handbook on International Investment Law (2008), p. 756. 
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investors’ rights compared with states’ interests.33  Furthermore because of the 

nature of Investment-Arbitration, scholars have argued that legitimacy is not only 

resting on the stakeholders, but with the public as a whole.34  

 

As many BIT disputes involve areas that are of interest to the public, such as the 

environment, energy, and health, it often becomes problematic when there is a 

lack of transparency.35 It is the importance of public policy in this dispute that has 

inspired the criticism over the lack of transparency. 36 

 

When the UNCITRAL came with their revision of their Arbitration Rules in 2010 

one could note the lack of an addition of provisions that ensured more 

transparency, as the trend have been for many other Arbitration institutions such 

as ICSID, LCIA etc.  

 

Transparency would appear to be an archetypal “UN value” since transparency 

has been a prevailing theme for many other UN projects and operations. An 

example of this is the in-house procurement process, which has developed and 

published extensive information promoting transparency. In addition, the United 

Nations World Summit in 2005 had a special focus on transparency and 

accountability reforms. The outcome of the meeting lead to a reform within the 

United Nations, which created a new internal oversight program. etc.  

 

UNCITRAL adopted the the Rules on Transparency in July 2013. The set of rules 

was created to ensure transparency in investor-state Arbitration37. The Rules on 

Transparency provide a significant degree of openness throughout the Arbitration 

proceedings between a state and an investor and came into place on the 1st of 

                                                        
33 Franck (2005), p. 1521. 
34 Dugan (2008), p. 707. 
35 Peterson (2001), p.11. 
36 Dugan (2008), p. 706. 
37 UNCITRAL, 46th session (July 8-26, 2013), A/CN.9/XLVI/CPR.3 (July 9 2013). 



 17 

April 2014. The Rules reflect a worldwide trend recognizing transparency as an 

important tool for building public confidence and trust38. 

 

Besides all the positive arguments in favor of more transparency in investor-state 

disputes, one has to flip the coin and look at the other side. To start with, the 

investor party often fears that confidential information, trade secrets or investment 

strategies are going to become available to the public. Needless to say this could 

be very harmful for a company. The same goes for the state party that is also 

cautious with information about their inner workings of their administrative and 

regulatory structure. By doing so, their reputation might be hurt as a host for 

foreign investments, but it can also potentially create political liabilities for the 

country.39 . On the other hand, sharing such information is an approach that 

creates incitement for countries to behave more responsibly since the future of 

investor-state Arbitration to some degree depends on solid legitimacy in the court 

of public opinion. 40 

 

1.3.5 American Federal Court System 

 

The federal court system has three main levels: district courts (the trial court), 

circuit courts which are the first level of appeal, and the Supreme Court of the 

United States, the final level of appeal in the federal system. There are 94 district 

courts, 13 circuit courts, and one Supreme Court throughout the country.41 In this 

study the Federal laws along with case-law from the circuit courts and the 

Supreme Court will be subject to research. Investment-Arbitration is based on 

treaties between states, in the United States treaties have the exactly the same 

status as federal legislation.42 Hence, the Federal law and its case-law was found 

as an appropriate research object.  

 

                                                        
38 Delivering Justice: Programme of action to strenghten the rule of law at the national and 

international levels, Report of the Secretary General (2012), A/66/749. P. 6. 
39 Dungan (2008), p.707. 
40 Dungan (2008), p. 707. 
41 Office of the States Attorneys Available online: http://www.justice.gov/usao/justice-101/federal-

courts. 
42 Morrison (1996), p. 45. 
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1.4 Structure 
 

Following this introduction, the second chapter will provide a comparative study 

between the chosen comparative objects and the Rules on Transparency. The 

articles will be processed in a chronological order where Swedish and the United 

States law are examined in connection to the relevant article under the Rules. 

Furthermore, an interim conclusion will follow after every article to provide a 

straightforward comparison. In the last chapter a more profound discussion about 

the Rules will follow. 

  

2 Comparative Study  
 

2.1 Article 2 – Publication of information at the commencement 

of arbitral proceedings 

2.1.1 The Rules of Transparency  

 
“Once the notice of Arbitration has been received by the respondent, each of the disputing 

parties shall promptly communicate a copy of the notice of Arbitration to the repository 

referred to under article 8. Upon receipt of the notice of Arbitration from the respondent, 

or upon receipt of the notice of Arbitration and a record of its transmission to the 

respondent, the repository shall promptly make available to the public information 

regarding the name of the disputing parties, the economic sector involved and the treaty 

under which the claim is being made.”  

 

The first provision to be studied is the second provision of the Rules on 

Transparency, which requires the repository to publish the commencement of 

arbitral proceedings. The practical effect is that after one party has sent the notice 

of Arbitration to the other, they both submit their notice of Arbitration to the 

repository. This triggers an obligation for the repository to disclose the notice of 

Arbitration, specific basic facts about the dispute, the name of the parties, and the 

relevant economic sector along with the treaty the claim is being brought under. 
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This will be carried out on the repository’s website.  

 

2.1.2 The Swedish Law 

 

The Swedish courts keep a case-list of all the current cases in the courthouse. If 

the public want to attain information about current cases they are directed to 

contact the court or visit the court and inspect the case-list. In regard to publishing 

the case-list online there is no obligation for the courts to do so. In fact, in 2014 

the Swedish Supreme Administration Court found that it is against the Swedish 

law to publish information about court hearings online. In this case, the District 

Court of Gotland had started to publish the daily case list online. The Swedish 

Data Inspection Board noticed this and subsequently ordered the District Court to 

not publish the material since it was against the Swedish Personal Data Act. The 

District Court appealed to the Swedish Administrative Court of Appeals and the 

Appeals court held that publishing the case-list on the District Courts homepage 

was wrongful management of personal data and therefore not allowed in 

accordance with the Swedish Personal Data Act. 43 Hence, if the public wants to 

know what cases are currently being held in Swedish Courts, the only option is to 

contact the court in question and ask.  

 

2.1.3 The United States Federal Law 

 

The main instrument that governs the public’s right to freedom of information is 

the Freedom of information Act (“FOIA”). In accordance with FOIA federal 

agencies are required to disclose any information to the public requested under 

FOIA. Congress enacted FOIA in 1966,44 and the underlying purpose of the act, 

as stated by the Attorney General is, (1) that disclosure be the general rule, not the 

exception, (2) that all individuals have equal right of access, (3) that the burden be 

with the government to justify the withholding of a document, not with the person 

                                                        
43 HFD 2014 ref. 32 
44 Fundamentals of American Law (1996), p. 148; 5 U.S. Code § 552 - Public information; agency 

rules, opinions, orders, records, and proceedings; Botterman (2000). 
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who requests it, (4) that individuals improperly denied access to documents have a 

right to seek injunctive relief in the courts and, (5) that there be a change in 

government policy and attitude.45 The act governs all Federal Agencies with 

exception to the U.S. courts, the Congress, the governments of the U.S. territories 

and the government of the District of Columbia. 46  

 

While this general rule governs public access to documents, the Act does not 

govern court records. Yet, as stated in the guide to the Federal Court System of 

the United States, the federal judicial process is open to the public with limited 

exceptions.47 

 

The information about ongoing cases in the Federal Court is contained in the 

court-docket that lies in the courthouse. The court-docket lists all the matters 

scheduled for trial or hearing.48 The public can therefore access information about 

the current cases by requesting the information in the court docket from the court 

clerk in the courthouse. The right to access such information derives from the 

First Amendment of the United States Constitution and from common-law (this 

will be addressed later).49 

 

2.1.4 Interim Conclusion  

 

The underlying purpose of all three research objects is that it should be possible to 

access information about present court-cases. There are somehow three different 

approaches on how this service is carried out to the public. The main difference 

that stands out is the approach to online publishing. UNCITRAL have a very user-

friendly approach and publish all their commencements online complete with 

name of the parties, dispute and the relevant economic sector.  Sweden on the 

                                                        
45 Attorney General’s Memorandum (1976). 
46 5 U.S. Code § 551 (1).  
47 The federal Court System in the United States (2010). 
48 Black's Law Dictionary (9th ed. 2009). 
49 See further 2.2.3. 
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other hand is going the other direction and has recently had a ruling by the highest 

court that prohibits online publishing of the court’s case-list. 

 

Similarly to Sweden, the United States makes the court docket (court schedule) 

available to the public at the courthouse. In addition there is a relatively new 

system for court records online called the public access to court electronic record 

(PACER), where the public can search for information about current cases. This 

service is however not free of charge, which has an impact on its availability. 

Furthermore, it is worth mentioning again that UNICTRAL publish their cases 

with a classification of the involved economic sector whilst Sweden and the 

United States are more restrictive with the information published.  

 

2.2 Article 3 – Publications of documents 

2.2.1 The Rules on Transparency 

 

1. “ Subject to article 7, the following documents shall be made available to the public: the 

notice of Arbitration, the response to the notice of Arbitration, the statement of claim, the 

statement of defence and any further written statements or written submissions by any 

disputing party; a table listing all exhibits to the aforesaid documents and to expert reports 

and witness statements, if such table has been prepared for the proceedings, but not the 

exhibits themselves; any written submissions by the non-disputing Party (or Parties) to the 

treaty and by third persons, transcripts of hearings, where available; and orders, decisions 

and awards of the arbitral tribunal. 

2. Subject to article 7, expert reports and witness statements, exclusive of the exhibits thereto, 

shall be made available to the public, upon request by any person to the arbitral tribunal. 

3. Subject to article 7, the arbitral tribunal may decide, on its own initiative or upon request 

from any person, and after consultation with the disputing parties, whether and how to 

make available exhibits and any other documents provided to, or issued by, the arbitral 

tribunal not falling within paragraphs 1 or 2 above. This may include, for example, making 

such documents available at a specified site. 

4. The documents to be made available to the public pursuant to paragraphs 1 and 2 shall be 

communicated by the arbitral tribunal to the repository referred to under article 8 as soon 

as possible, subject to any relevant arrangements or time limits for the protection of 

confidential or protected information prescribed under article 7. The documents to be made 

available pursuant to paragraph 3 may be communicated by the arbitral tribunal to the 
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repository referred to under article 8 as they become available and, if applicable, in a 

redacted form in accordance with article 7. The repository shall make all documents 

available in a timely manner, in the form and in the language in which it receives them. 

5. A person granted access to documents under paragraph 3 shall bear any administrative 

costs of making those documents available to that person, such as the costs of photocopying 

or shipping documents to that person, but not the costs of making those documents 

available to the public through the repository.” 

 

Article 3 of the Rules on Transparency stipulates the disclosure of documents 

submitted to or issued by the arbitral tribunal. The documents are divided into 

three groups; (1) documents that automatically and mandatorily should be 

disclosed (2) documents that shall be provided mandatorily upon request and (3) 

documents that fall under the discretion of the arbitral tribunal to decide upon 

whether to be disclosed or not.50  The first category that is addressed in Article 3 

(1) consist of the following documents; the notice of Arbitration, the statement of 

the claim, the statement of defence and any other written statements or written 

submissions by any disputing party, a table listing all exhibits to the aforesaid 

documents and to expert reports and witness statements, if such tables have been 

prepared for the proceedings, but not the exhibits itself, any written submission by 

the non-disputing party (parties) to the treaty and by third persons, transcripts of 

the hearings, where available; and orders, decisions and awards of the arbitral 

tribunal.  The second category of documents, which should be provided 

mandatorily upon request includes witness statements and expert reports. This 

provision was widely discussed during the working group on the Rules on 

Transparency. The conflicting interests were (1) the protection witnesses and 

experts balanced against; (2) the importance of getting a full understanding of the 

dispute. In the end the UNCITRAL balanced the two interests by making them 

available on request instead of making them automatically disclosed. The third 

category handles all other documents that are not provided for under paragraph 3 

(1) and 3 (2) under Article 3. Hence it is up to the arbitral tribunal to decide 

whether or not to disclose a document. When doing so the arbitral tribunal have to 

                                                        
50 Johnson (2013), p. 15. 
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weigh the public interest against the efficiency of the proceedings in accordance 

with Article 4(1) of the Rules on Transparency.  

 

Furthermore Article 3(4) shapes the process for how to publish documents under 

Article 3 along with managing protection of confidential information. If Article 

3(1) and 3(2) cover the document, the disclosure is mandatory and the arbitral 

tribunal have to take the steps necessary to protect confidential information and 

afterwards send the documents to the repository as soon as possible.  The 

repository will then publish the documents on their website for the public to 

access.  

 

Additionally, the general rule is that the public should not bear the cost to access 

any documents made available by the repository. The exception to this rule is 

documents requested under Article 3(3) where the arbitral tribunal have the 

discretion to decide on the disclosure, in this situation the person requesting the 

documents have to bear the administrative cost for making the documents 

available.  

 

Lastly, the Rules under Article 3 are only applicable when the arbitral tribunal in 

question is in process. After the dissolution of the arbitral tribunal and the closing 

of the proceedings there are no obligations for the arbitral tribunal to decide on 

any requested documents. The UNCITRAL have left this part to be developed 

from guidelines or procedures of the specific Arbitration. 

2.2.2 The Swedish Law 

The principle of public access to official records is one of the cornerstones in the 

Swedish judicial system. 51 There is a well-established history that official 

agencies are controlled and debated by the public. The people and the media’s 

right to access to official documents have been considered as a cornerstone of the 

Swedish judicial system and have subsequently been put into the Swedish 

Constitution52. The purpose behind the right to access to official documents is 

                                                        
51 Bohlin (2014), p. 15. 
52 Skatteverket (2009), p.15. 
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usually seen as a way to fulfil rule of law along with making the legal system 

effective democracy and administration. 53 

 

The scope of the law regarding public access to official documents is set out in the 

second chapter of the Freedom of the Press Act (Tryckfrihetsförordning 

(1949:105)). This provision grants the public right to access any public document 

that is kept by any authority. According to case-law a legal-person is equally 

allowed to access public documents. 54 However, there are some prerequisites that 

have to be fulfilled, (1) the document has to be considered a public document, (2) 

the document needs to be so-called received, (3) have reached a certain stage of 

the management process within the authority and be so called prepared and, (4) 

the document needs to be kept by a public authority.55 

 

(1) A public document. The first prerequisite is that the information that someone 

wants to obtain is to be found in a document. A document can generally speaking 

be seen as a physical medium that carries information. The key is the content of 

information but it has to be fixed in some way. TF 2:3:1 describes a document as 

something that is produced in writing or as a picture.  

 

(2) Received. The document needs to be in a certain stage of the management of 

the authority to fall under the concept of public document. The first phase of this 

is for the document to be received by the authority, TF 2:6.56 In accordance with 

Article TF 2:3:1 the document needs to be considered as received by the authority 

when it is in storage ibidem. Before the document has reached the authority there 

is no right to take part of it. 

 

(3) Prepared. The document needs to be prepared by the authority to become 

public. The legal basis for this can be found in TF 2:3. Regarding the documents 

that have been produced by the authority, these can immediately be considered as 

                                                        
53 Prop. 2001/02:70, p. 9. 
54 RÅ 1988 not 692.  
55 Bohlin (2014), p. 37. 
56 Bohlin (2014), p.58. 
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prepared. In regard to other documents, the general rule is that a document 

becomes prepared when it is expedited.57 The background to this is explained in 

the legislative history, where the authority shall be given a chance to understand 

what kind of document they have before them.  

 

(4) Storage at an authority. TF 2:6: and TF 2:7 demands that the document in 

question needs to be kept by the authority. 58 TF 2:3 demands that the specific 

place for storage needs to be an authority. This is what sets the external scope for 

whether or not a document can be a public document.  The definition of an 

authority can be found in TF 2:5 which sets out that an “authority is equated in 

this chapter by the parliament and decision-municipal Assembly 59 

 

Lastly, even though the right to access to public documents is a cornerstone in the 

Swedish judicial system, some limitations of access have been made in order to 

safeguard interests that are worthy of protection. These limitations are first that 

the principle is only applicable on public documents and second; that there are 

rules on confidentiality that can limit the access.60  

 

2.2.3 The United States Federal Law 

 

2.2.3.1 The First Amendment 
 

The public’s right to access court records and court proceedings derives from the 

First Amendment of the United States Constitution and the common-law. The first 

Amendment reads:   

 

“Congress shall make no law respecting an establishment of religion, or 

prohibiting the free exercise thereof; or abridging the freedom of speech, or of the 

press; or the right of the people peaceably to assemble, and to petition the 

                                                        
57 Bohlin (2014), p. 72. 
58 Bohlin (2014), p. 41. 
59 Bohlin (2014), p.51. 
60 Skatteverkt (2009), p. 16;See further 1.11. 
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government for a redress of grievances.”61 

 

In many instances, such as the case before us, the Constitution speaks at a high 

level of abstraction, with the text often ambiguous, and therefore naturally results 

in a large deal of disagreement about the precise meaning of the text. 62 American 

judges seek to resolve these disagreements when deciding in cases. They do so 

with the guidance of judicial precedents, applying stare decisions (with respect to 

precedent) and seeking to decide what is logically coherent with past rulings.63 

Hence the case-law is the appropriate source to look closer to when seeking to 

understand the rights embedded in the First Amendment. 

 

In criminal-cases the Supreme Court have consistently recognized the right for the 

public to access judicial proceedings. In the Richmond Newspapers, Inc. v. 

Virginia the court stated, “a presumption of openness inheres in the very nature of 

a criminal trial under our system of justice.” In the same case the Supreme court 

suggested that the same right should extend to cover civil proceedings as well, but 

the issue was not at hand in the case.64 Hence, the Supreme Court has not directly 

addressed whether the public have a constitutional right to access civil 

proceeding. However, the California Supreme Court have noted that “every lower 

court opinion of which we are aware that has addressed the issue of First 

Amendment access to civil trial and proceedings has reached the conclusion that 

the constitutional right of access applies to civil as well as to criminal trials.”65   

 

2.2.3.2 Common-law  
 

                                                        
61 The Constitution of the United States, Amendment 1. 
62 Morrison (1996), p.84. 
63 Morrison (1996), p. 85. There are divided opinions to what is the most appropriate way to 

decide in constitutional cases. Some argues that a literal reading of the text is most suitable, others 

argue that the intention of the founders should be the primary souce of guidance while other argue 

that the search for morally superior principles in addition to judicial precedents is a better method. 
64 Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555, 573 (1980). 
65 NBC Subsidiary (KNBC-TV), Inc. v. Superior Court, 980 P.2d 337, 358 (Cal. 1999).  
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Even though the First Amendment does not provide a clear answer to whether or 

not the public has a right to access civil proceedings and documents there are 

several cases that address this issue.  

 

In the case of Nixon v. Warner Communications the question before the Supreme 

Court was whether a District Court should release certain tapes that had been 

admitted into evidence in the trial. Even though the outcome of the case was that 

the tapes were not released to the public, the Supreme Court recognized a general 

a right to inspect and copy public records and documents, including judicial 

records and documents.  

 

Another central case is the case of Publicker Industries Inc. v. Cohen. In this case 

the court held that the First Amendment does provide to the public and to the 

press a right of access to civil proceedings in accordance with the dicta of 

Richmond because public access to civil trials “enhances the quality and 

safeguards the integrity of the fact-finding process”, “fosters an appearance of 

fairness” and heightens public respect for the judicial process, while permitting 

the public to participate in and serve as a check upon the judicial process – an 

essential component in our structure of self-government. 

 

The dicta in the Richmond case that the court referred to is the dissenting opinion 

of Mr. Justice Stewart. The Justice concluded in his opinion that “the First and the 

Fourteenth Amendments clearly give the press and the public a right of access to 

trials, civil as well as criminal; that such a right is not absolute, since various 

considerations may sometimes justify limitations upon the unrestricted presence 

of spectators in the courtroom.” 66 

 

To conclude, the First Amendment and its judicial precedent do not provide a 

perfect answer on the matter of the public’s access to documents in civil cases. 

When viewing the common-law, a stronger presumption is established in favour 

of the public’s access. To conclude, this presumption is strong but not absolute.  

                                                        
66 Richmond Newspapers, Inc. v. Virginia (1980) pp. 598-601. 
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Lastly, the Federal Judiciary provides electronic access to court records online. 

This is carried out through the Public Access to Court Electronic Record 

(“PACER”) and allows the public to access cases and docket information online 

from federal, appellate, district and bankruptcy courts. However, the system is not 

free of charge and has been criticized for being expensive. 

 

2.2.4 Interim conclusion  

 

In the following order three main points will be addressed; access to documents, 

publishing of documents and costs related to the access.  

 

All of the research objects provide the public with access to court documents to 

some extent. Both the Swedish Law and the Rules on Transparency have a fairly 

straightforward legislation. The Rules clearly state what documents can be 

published or can be accessed on request. In the Swedish law the provision that 

grants the public access is found in the Constitution. As the American law is more 

diffuse, the public’s access to court records cannot be derived from the First 

Amendment in the Constitution, but do have a strong presumption from case-law. 

 

In regards to publishing, the Rules provide the public with direct access to several 

important documents by publishing them online without the public having to carry 

out any specific action. This differs a lot from the other two research objects, 

where the public have to make a specific request to the relevant court or 

government agency that has the documents. Although the federal courts publish 

judgement and other documents online in the PACER system, as will be 

addressed below, there are some obstacles linked to the PACER system. In 

Sweden, cases that have a judicial precedent are published on a regular basis. The 

general rule for all other cases is that they have to be requested from the court in 

question.  
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As discussed above, PACER has been subject to criticism because of the high fees 

that are connected with requesting documents via the system. The argument that 

has been brought forward is that due to the high costs, the system excludes certain 

parts of the public. Likewise, there is a fee when requesting court documents in 

Sweden. The Rules on Transparency stands out on this matter providing all 

mandatory documents listed in the provision for free. However, when a specific 

document is requested under Article 3 (5), the public has to bear the 

administrative costs of producing the documents.  

 

In conclusion, the Rules provide a “user-friendly” system to access documents. 

Although there is a discretion left to the Arbitral Tribunal when deciding upon 

what documents should be available, this will be discussed in more detail later. 

2.3 Article 4 – Submission by a third party 

2.3.1 The Rules on Transparency  

 

“  1. After consultation with the disputing parties, the arbitral tribunal may allow a person 

that is not a disputing party, and not a non-disputing Party to the treaty (“third person(s)”), 

to file a written submission with the arbitral tribunal regarding a matter within the scope 

of the dispute. 

2. A third person wishing to make a submission shall apply to the arbitral tribunal, and 

shall, in a concise written statement, which is in a language of the Arbitration and complies 

with any page limits set by the arbitral tribunal: 

(a) Describe the third person, including, where relevant, its membership and legal status 

(e.g., trade association or other non-governmental organization), its general objectives, 

the nature of its activities and any parent organization (including any organization that 

directly or indirectly controls the third person); 

(b) Disclose any connection, direct or indirect, which the third person has with any 

disputing party; 

(c) Provide information on any government, person or organization that has provided to 

the third person (i) any financial or other assistance in preparing the submission; or (ii) 

substantial assistance in either of the two years preceding the application by the third 

person under this article (e.g. funding around 20 per cent of its overall operations 

annually); 
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(d) Describe the nature of the interest that the third person has in the Arbitration; and 

(e) Identify the specific issues of fact or law in the Arbitration that the third person wishes 

to address in its written submission. 

3. In determining whether to allow such a submission, the arbitral tribunal shall take into 

consideration, among other factors it determines to be relevant: 

(a) Whether the third person has a significant interest in the arbitral proceedings; and 

(b) The extent to which the submission would assist the arbitral tribunal in the 

determination of a factual or legal issue related to the arbitral proceedings by bringing a 

perspective, particular knowledge or insight that is different from that of the disputing 

parties. 

4. The submission filed by the third person shall: 

(a) Be dated and signed by the person filing the submission on behalf of the third person; 

(b) Be concise, and in no case longer than as authorized by the arbitral tribunal; 

(c) Set out a precise statement of the third person’s position on issues; and 

(d) Address only matters within the scope of the dispute. 

5. The arbitral tribunal shall ensure that any submission does not disrupt or unduly burden 

the arbitral proceedings, or unfairly prejudice any disputing party. 

6. The arbitral tribunal shall ensure that the disputing parties are given a reasonable 

opportunity to present their observations on any submission by the third person.” 

 

 

The fourth Article of the Rules on Transparency deals with submissions from 

third parties, parties that do not belong to the dispute or to the treaty. The Article 

expressly states that the tribunal has the authority to accept submissions from third 

parties, so called amicus curiae. 67These third-party submissions are limited to 

written submissions and do therefore not contain any further rights to participate 

in the procedure. However in accordance with UNCITRAL Arbitration Rules68, 

the Tribunal has a discretionary authority to grant other forms of participation. 69 

 

Article 4 (3) provides a non-exhaustive list of factors to take into account when 

determining whether or not to allow a third party submission. These factors that 

                                                        
67 Translates to friend of the court. 
68 Article 15 of the 1976 UNCITRAL Arbitration Rules; Article 17 of the 2010 UNCITRAL 

Arbitration Rules. 
69 Johnson (2013), p. 18. 
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must be taken into account are (a) whether the third party has a significant interest 

in the arbitral proceeding and (b) to what degree the submission would assist the 

arbitral tribunal when deciding on a factual or legal issue within the proceeding, 

whether it brings a new perspective, particular knowledge or insight that is 

different from that of the disputing parties.70    

 

Furthermore, when deciding on the third-party submission, the arbitral tribunal 

should take into account the discretion and authority of the arbitral tribunal stated 

in Article 1(4) of the Rules on Transparency.71 This provision states that when the 

Rules on Transparency require the arbitral Tribunal to exercise discretion, they 

shall take into account (a) the public interesting transparency in treaty-based 

investor-State Arbitration and in particular arbitral proceedings; and (b) The 

disputing parties’ interest in a fair and efficient resolution of their dispute. 72 

 

2.3.2 The Swedish Law 

 

The right to litigate is a mandatory procedural hindrance in Sweden. It can be 

found in chapter 11 of the Swedish Code of Judicial Procedure. Furthermore in 

accordance with the Code of Judicial Procedure, Rättegångsbalken, (“RB”) 

(Rättegångsbalk (1942:740)) the principle of disposition73, the parties to the 

procedure are to care for their own case. This means that the applicant’s claim sets 

the limits of the case. Hence there is no possibility for a third-party to participate 

with an Amicus brief. The only option for a third-party to participate in a 

proceeding is to intervene as a third-party.  

 

2.3.2.1 Intervene 

RB 14:9 constitutes the legal basis for a third party to intervene in a civil case 

amenable to out-of-court settlement. To do so the third party, that is not a party to 

                                                        
70 Rules on Transparency Article 4(3). 
71 Rules on Transparency Article 1(4). 
72 Rules on Transparency Article 1(4). 
73 RB 17:3. 
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the proceedings, must show that there is a reason to believe that the dispute 

involves the interest of the third party.  

 

The legislative history to the Code of Judicial Procedure does not give much of 

detail about who can intervene in a civil case. It states that the issue of litigation 

must impact the third party(s) judicial status. It should affect the party not only 

factually but also legally.74 This was added on later to the commentary to the 

Code of judicial procedure. 75  

 

 

According to the doctrine, grounds to intervene shall be divided into four cases, 

namely: 76 

 

 Cases in regard to legal force. 

 Cases in regard to rights of contribution or recourse.  

 Cases in regard to evidence. 

 Cases in regard to enforcement. 

 

To intervene in a civil case in Swedish courts, as a third-party, there is a high 

threshold for the intervener. The intervener has to show that the outcome of the 

proceeding has a legal effect on his/her interest. In practice this will exclude all 

non-governmental organizations (“NGO”) or other organizations that represent a 

group of individuals or an opinion.  

 

2.3.3 The United States Federal Law 

 

Unlike Sweden, the United States has a long and strong tradition in their judicial 

system. The Amicus brief can generally be divided into the following groups; (1) 

parties in other similar cases, (2) the government, or some agency or official of 

                                                        
74 NJA II 1943 s 178. 
75 Gärde (1949), p. 149. 
76 Fitger (1990), 14:27ff; Gärde (1949) p. 149. 
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the government, (3) Persons affected by, but not parties to, the litigation, (4) Law 

professors and lawyers practicing in a specialized field, (5) National, state and 

local bar associations.77 

In accordance with Rule 29 of the Federal Rules Appellate Procedure, the United 

State, or its officer or agency, or a state may file an amicus-curiae brief without 

the consent of the parties or the leave of the court. Any other amicus-curiae brief 

may be filed only by the leave of court or if the brief states that all parties have 

consented to its filing. The purpose with the amicus-brief is to bring the courts 

attention to relevant matters that have not yet been brought up. Hence, the court 

will not accept briefs that do not address any new insights to the dispute at hand.78 

 

2.3.4 Interim conclusion  

 

None of the research objects take the same approach on this matter. Article 4 is 

where the most distinctive difference between the three research objects is found.  

The Swedish legislation does not accept amicus-briefs in court. A principle rule of 

the Swedish law is that the parties manage the process in civil proceedings. 

Consequently, it does not comply with third-parties submitting a brief that the 

judges could take into account in their ruling. The only possibility for a third-party 

to have any impact on the proceeding is to join as an intervener.  

 

The United States has a long tradition of amicus-briefs in the court and the 

Supreme Court have in certain big cases made the ruling based on the opinion in 

the amicus brief. However, if the court is going to consider an amicus brief it has 

to address a new perspective. This excludes a party raising their opinion if it is 

alike anything that has already been brought to the court.  

 

Finally, the Rules on Transparency provide for any party to submit an amicus-

brief. The discretion to accept has been given to the tribunal, which should take 

                                                        
77 Simpson & Vasaly (2004), p. 17. 
78 Committee Notes on Rules, 1998 Amendment. 
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into account the underlying transparency purpose of the Rules. Since there is no 

case-law under the Rules yet, the way the arbitral tribunals will interpret their 

discretionary mandate is left to see for the future. 

 

The variety of the approaches to this situation can be explained because of the 

legal traditions in the countries. The United States is a country with a common-

law tradition, while Sweden is a civil-law country and the Rules have been 

developed under International Law.  

 

2.4 Article 5 – Submissions by a non-disputing party 

2.4.1 The Rules on Transparency 

 

“ 1. The arbitral tribunal shall, subject to paragraph 4, allow, or, after consultation with 

the disputing parties, may invite, submissions on issues of treaty interpretation from a 

non-disputing Party to the treaty. 

2. The arbitral tribunal, after consultation with the disputing parties, may allow 

submissions on further matters within the scope of the dispute from a non-disputing Party 

to the treaty. In determining whether to allow such submissions, the arbitral tribunal 

shall take into consideration, among other factors it determines to be relevant, the factors 

referred to in article 4, paragraph 3, and, for greater certainty, the need to avoid 

submissions which would support the claim of the investor in a manner tantamount to 

diplomatic protection. 

3. The arbitral tribunal shall not draw any inference from the absence of any submission 

or response to any invitation pursuant to paragraphs 1 or 2. 

4. The arbitral tribunal shall ensure that any submission does not disrupt or unduly 

burden the arbitral proceedings, or unfairly prejudice any disputing party. 

5. The arbitral tribunal shall ensure that the disputing parties are given a reasonable 

opportunity to present their observations on any submission by a non-disputing Party to 

the treaty. ” 

 

In this provision, the Rules discusses submissions from non-disputing State 

parties to the treaty i.e. submissions directed only to the other parties to the 

specific Investment-Treaties that the claim have been raised under. An important 
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feature is that, unlike Article 4, this provision does not limit itself to written 

submission, which speaks for the possibility to participate in other ways as well.  

 

5 (1) gives the non-disputing party a mandatory right to provide submissions on 

treaty interpretation. As long as the submission does not “disrupt or unduly 

burden the arbitral proceeding, or unfairly prejudice any disputing party”, 

furthermore there is an expressed right for the tribunal to invite submissions from 

non-disputing state parties on treaty interpretation.   

 

In the second part of the provision, the arbitral tribunal have the authority to 

accept submission on other matters related to the dispute. Again, the arbitral 

tribunal have a right to invite submissions from non-disputing parties, even 

though it is not directly expressed in the provision.  

 

The last part mirrors the obligation on the arbitral tribunal from Article 4 that 

states that the arbitral tribunal shall ensure that any submission by a non-disputing 

party does not disrupt or unduly burden the arbitral proceedings, or put any unfair 

prejudice on either disputing party. Furthermore, they shall ensure that the parties 

are provided a reasonable opportunity to comment on the submission made by a 

non-disputing party. 

 

2.4.2 The Swedish Law  

 

As shown above, there are limited possibilities for a third-party to participate in 

the court proceedings. 79 Since this provision is an outcome of the special set up of 

an Investment-Treaty dispute, there is no special provision for this in Swedish 

law. Hence the regulations are the same as for a third party to participate or 

intervene in a proceeding.  

 

                                                        
79 Section 2.3.2. 
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However, one scenario that could occur would be if an Investment-Arbitration 

was held in Sweden, and then was subject to a protest action. When the seat of the 

Arbitration is Sweden, the protest action will be handled in the Svea Court of 

Appeals.  

 

If this scenario should occur, where the other party to the treaty wants to 

participate in the proceedings, the Swedish Code of Judicial Procedure would 

become applicable. Hence the Rules described above80 would rule out the 

possibility for the other state to participate. As we conclude above, the threshold 

for a third-party to participate is very high.   

 

2.4.3 The United States Federal Law 

 

External parties to the proceedings can submit Amicus briefs to the court as an 

external party. Since the Rules on Transparency are not limited to written 

submission, an equivalent right in the American system would be to intervene as a 

third party in the proceedings.  

 

2.4.3.1 Intervention by United States or State 
 

The right to intervene is accepted in federal courts if the motion is timely and (1) 

there is an unconditional right to intervene by a federal statue or, (2) the intervener 

claims an interest relating to the property or transaction that is the subject of the 

action, and is so situated that disposing of the action may as a practical matter 

impair or impede the movant’s ability to protect its interest, unless existing parties 

adequately represent that interest.81 

 

Furthermore, in accordance with the provision of the Federal Rule of Civil 

Procedure, the court may permit anyone to intervene that has a conditional right to 

                                                        
80 Section 2.3.2. 
81 Rule 24 (a), Federal Rule of Civil Procedure; International Encyclopedia of Comparative Law 

(1987), 5-189. 
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intervene by a federal statue or has a claim or defense that shares the main action 

as a common question of law or fact. 82 In both cases timely intervention applies, 

which introduces an arbitrary discretion even for those cases where intervention is 

as of right.83 

2.4.4 Interim conclusion  

 

The Rules on Transparency provides a non-disputing State-party, the other 

contracting state to the treaty, a possibility to participate in the proceedings. This 

is not the case in Swedish law. Under Swedish law another non-disputing State-

party to the treaty would probably be excluded from participating in the 

proceedings. Under the federal law of the United States, the non-disputing state 

party would likely be permitted to submit an amicus brief, if they manage to 

overcome the threshold of bringing something new into the proceedings.  The 

Rules on Transparency is taking on this issue in a very explicit and well-

deliberated way. The Rules allows a non-disputing party to participate in the 

proceeding. This right is different from the right provided to third parties in 

Article 4. Because third-parties can participate by written submission. This 

provision does not limit itself to written submission which means that a non-

disputing State-party to the treaty might be allowed to participate beyond written 

submission. What we can see here is that the Rules are well designed to manage 

the special takes on the disputes within Investment-Arbitration. 

 

2.5 Article 6 – Hearings 

2.5.1 The Rules on Transparency 

 

“1. Subject to article 6, paragraphs 2 and 3, hearings for the presentation of evidence or 

for oral argument (“hearings”) shall be public. 

2. Where there is a need to protect confidential information or the integrity of the arbitral 

                                                        
82 Rule 24 (b), Federal Rule of Civil Procedure. 
83 International Encyclopedia of Comparative Law (1987), 5-189. 
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process pursuant to article 7, the arbitral tribunal shall make arrangements to hold in 

private that part of the hearing requiring such protection. 

3. The arbitral tribunal shall make logistical arrangements to facilitate the public access 

to hearings (including where appropriate by organizing attendance through video links 

or such other means as it deems appropriate). However, the arbitral tribunal may, after 

consultation with the disputing parties, decide to hold all or part of the hearings in 

private where this becomes necessary for logistical reasons, such as when the 

circumstances render any original arrangement for public access to a hearing 

infeasible.” 

 

 

In Article 6, the Rules distinguish themselves notably from other Arbitration 

rules. They provide for the hearings to be public, which is the opposite of the 

standard for arbitral proceedings. There is however three limitations on when the 

proceeding can be closed. These are, (1) to protect confidential information, (2) to 

protect the “integrity of the arbitral process”, and (3) for logistical reasons. 

However, the disputing parties cannot veto open hearings, alone nor together.  

The article addresses the issue of logistics in regard to open hearings. They, the 

arbitral tribunal, are given the authority to decide how the hearing should be 

carried out. This includes facilitating the public access through online tools, such 

as video-links. This authority also includes a limited authority to have closed 

hearings for logistical reasons. To limit the abuse of the authority to close the 

hearings for logistical reasons, the Working Group inserted a point stating that the 

logistical arrangement should be carried out in advance of the hearing. In article 6 

(3), it is stated that only when a unforeseen or unexpected circumstances appears 

and if those circumstances make closed hearings necessary, the Arbitral Tribunal 

should decide on a closed hearing because of logistical reasons. Furthermore, 

under those occasions, only the necessary parts of the hearings should be closed. 

It is necessary to recall that the transcripts are subject to Article 3 and even though 

the hearings might be closed for any of the reasons listed above, this does not 
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have an impact on disclosure of non-confidential information in regards to Article 

3 and 7. 

2.5.2 The Swedish Law 

 

A fundamental principle in Swedish law is that court proceedings are public. This 

is stated in RF 2:11.84 The fact that the provision is stated in the constitution is 

important because it requires stronger reasons to apply the exceptions.85 With that 

said there are exemptions to this principle, these are found in RB 5 kap86. Which 

refers to Secrecy Act. These exemptions become relevant particularly in the kinds 

of disputes with business sensitive information, as is the case in the dispute 

subject to this research. These exemptions will be addressed later on in this text.  

 

2.5.3 The United States Federal Law 

 

In regards to the constitution, the U.S. Supreme Court has never decided whether 

there is public access to civil proceeding under the First Amendment. Yet, most 

federal appeal courts and state courts have held that civil cases are presumed to be 

public in accordance with the first amendment.87  

 

Furthermore, as a comparison, the U.S. Supreme Court has consistently 

recognized that the public and press have a presumptive First Amendment right of 

access to judicial proceedings in criminal cases, finding that “a presumption of 

                                                        
84 Bohlin, p. 15; Edelstam (2001) p. 26. 
85 Edelstam (2001), p. 26. 
86 See further 2.6. 
87 Publicker Indus. v. Cohen, 733 F.2d 1059 (3d Cir. 1984) (preliminary injunction hearing); In re 

Continental Illinois Sec. Litig., 732 F.2d 1302 (7th Cir. 1984) (hearing on motion to dismiss); In re 

Iowa Freedom of Info. Council, 724 F.2d 658 (8th Cir. 1984) (contempt hearing); Newman v. 

Graddick, 696 F.2d 796 (11th Cir. 1983) (pre- and post-trial hearings); Brown & Williamson 

Tobacco Corp. v. FTC, 710 F.2d 1165 (6th Cir. 1983) (vacating the district court’s sealing of 

documents filed in a civil action based on common law and First Amendment right of access to 

judicial proceedings); Grove Fresh Distribs., Inc. v. Everfresh Juice Co., 24 F.3d 893, 897 (7th 

Cir. 1994) (stating that “though its original inception was in the realm of criminal proceedings, the 

right of access [to judicial proceedings] has since been extended to civil proceedings because the 

contribution of publicity is just as important there, ” for proposition that “the right of access 

belonging to the press and the general public also has a First Amendment basis”). 
87 Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555, 573 (1980). 
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openness inheres in the very nature of a criminal trial under our system of justice.” 

88 

  

2.5.4 Interim Conclusion  

 

The public’s right to access hearings is the general principle of all three research 

objects with the exception that proceedings can be closed in order to not disclose 

sensitive information. This is not surprising since open hearings are a great way 

for governments to create openness and accountability, which almost all States 

strive towards. 

 

One interesting feature of the Rules on Transparency is that they accommodate 

hearings over video link if necessary. The nature of Arbitration calls for different 

locations for the proceeding. This is not necessarily the place where either of the 

parties have their seat and there does not have to be a connection with the subject. 

 

2.6 Article 7 – Exceptions to transparency 

2.6.1 The Rules on Transparency  

 

Confidential or protected information 

1. Confidential or protected information, as defined in paragraph 2 and as identified 

pursuant to the arrangements referred to in paragraphs 3 and 4, shall not be made 

available to the public pursuant to articles 2 to 6. 

 

2. Confidential or protected information consists of: 

(a) Confidential business information; 

(b) Information that is protected against being made available to the public under the 

treaty; 

(c) Information that is protected against being made available to the public, in the case of 

the information of the respondent State, under the law of the respondent State, and in the 

case of other information, under any law or rules determined by the arbitral tribunal to be 

applicable to the disclosure of such information; or 

(d) Information the disclosure of which would impede law enforcement. 

 

3. The arbitral tribunal, after consultation with the disputing parties, shall make 

arrangements to prevent any confidential or protected information from being made 

                                                        
88 Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555, 573 (1980). 
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available to the public, including by putting in place, as appropriate: 

(a) Time limits in which a disputing party, non-disputing Party to the treaty or third 

person shall give notice that it seeks protection for such information in documents; 

(b) Procedures for the prompt designation and redaction of the particular confidential or 

protected information in such documents; and 

(c) Procedures for holding hearings in private to the extent required by article 6, 

paragraph 2. Any determination as to whether information is confidential or protected 

shall be made by the arbitral tribunal after consultation with the disputing parties. 

 

4. Where the arbitral tribunal determines that information should not be redacted from a 

document, or that a document should not be prevented from being made available to the 

public, any disputing party, non-disputing Party to the treaty or third person that 

voluntarily introduced the document into the record shall be permitted to withdraw all or 

part of the document from the record of the arbitral proceedings. 

 

5. Nothing in these Rules requires a respondent State to make available to the public 

information the disclosure of which it considers to be contrary to its essential security 

interests. Integrity of the arbitral process 

 

6. Information shall not be made available to the public pursuant to articles 2 to 6 where 

the information, if made available to the public, would jeopardize the integrity of the 

arbitral process as determined pursuant to paragraph 7. 

 

7. The arbitral tribunal may, on its own initiative or upon the application of a disputing 

party, after consultation with the disputing parties where practicable, take appropriate 

measures to restrain or delay the publication of information where such publication would 

jeopardize the integrity of the arbitral process because it could hamper the collection or 

production of evidence, lead to the intimidation of witnesses, lawyers acting for disputing 

parties or members of the arbitral tribunal, or in comparably exceptional circumstances. 

 

The pressuring need for parties in Investment-Arbitration to keep certain 

information confidential is the result of Article 7 and the exceptions to 

transparency. 7 (2) lists four possibly overlapping scenarios where information 

should be confidential and protected. What type of information falls under which 

category will develop with the future cases to the Rules. On the same term it is left 

for the tribunal to decide how parties and non-parties should proceed when 

selecting information as confidential or protected.  

The appointment of confidential information is subject to the tribunal’s review on 

its own motion or by motion of one of the disputing parties. What substantive law 

that determines whether or not information should be confidential is left open for 

the arbitral tribunal to decide, on issue of its own motion or on the motion of a 

party. In two situations, the arbitral tribunal has the authority to decide what law 



 42 

or rules to apply. In Article 7(2) (c) it is stated that in the case of information “of 

the respondent,” the respondent State’s law will govern questions of whether the 

information is protected from disclosure. Furthermore, 7(5) stipulates that the 

respondent State is a self-judging exception, in order to protect against disclosure 

of information if they “consider” that disclosure of such information would be 

contrary to their essential security interests. 

 

However there are limitations to this provision, since information that a State 

contends is protected from disclosure under its law because of protection for 

essential security interests of the state should not have been submitted to the 

arbitral tribunal in the first place. Therefore the exceptions only become 

applicable if the information subject to protection, was (1) (a) ordered to be 

provided by the Respondents State to the investor/claimant and (b) later submitted 

by the investor/claimant to the tribunal, or (2) voluntarily submitted to the tribunal 

by the respondent State. Secondly, in the event of the information being submitted 

to tribunal, the tribunal would have the power under Article 1(8) to resist efforts to 

use improper tactics to shield information from disclosure. As noted these 

limitations are specifically inserted to prevent any abuse of the special State 

protection by the respondent State.  

Lastly, Article 7 stipulates that the publication of documents may be restrained or 

delayed, where the information could harm or jeopardize the process. This does 

not necessarily mean that the information will be permanently disclosed. If this 

provision was to be read in a broader meaning, there is a risk that it would defeat 

the purpose of the transparency rules, therefore the additional points were inserted 

clarifying that the exception is narrow and only applies in situations when 

disclosure could “hamper the collection of production of evidence” or in 

“comparably exceptional circumstances”.  

2.6.2 The Swedish Law  

The principle of openness in court has been highlighted earlier in this text. Yet, 

this principle is not absolute. In the following, the exceptions that one can benefit 
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from in regards to trade secrets will be addressed. These are (1) on-camera 

proceedings, (2) confidentiality obligation, (3) the Rules particularly relating to 

business and operating performance, (4) restrictions on witness duty.  

 

The provision RB 5:1-2 governs when a court can decide to have on-camera 

proceedings. In the context of Swedish law, Proceedings on-camera will be closed 

from the public. It is up to the court’s discretion to decide whether to order on-

camera proceedings.89 

 

When the court has decided on on-camera proceedings, the people involved have 

a confidentiality obligation. 90In accordance with RB 5:4 the court can 

additionally issue a confidentiality obligation with other people connected to the 

court involved in the proceedings. A presumption for this provision to be 

applicable is that there have been on-camera proceedings. Hence this is a 

retrospective provision.  

 

The Rules particularly relating to business and operating performance 

There are two presumptions that have to be fulfilled to benefit from secrecy. 

Information can only become privileged if the information concerns an individual, 

usually businessmen, their own business and/or operating performance and the 

risk for damage has to be substantial. Hence the courts are not primarily looking at 

what type of information to protect but at what damage can appear. Due to the 

legislative history, the meaning behind this criteria is that secrecy is limited to the 

cases where the demand make itself felt. 91 Furthermore it is stated that the 

provision should be applicable when trade secret would otherwise be exposed. In 

regards to the Swedish Trade Secret Act, it would be contradictory if trade secrets 

were protected in law but could not be protected in courts. The second part of 8:17 

in the Swedish Secrecy Act is certain specific areas where there can be no secrecy, 

for example taxes. The purpose behind this provision is to safeguard interest in 

disputes in regards to business and operating performance. Even though it has to 

                                                        
89 Edelstam (2001), pp. 117-118. 
90 1:1, 1:2, 1:6  Swedish Secrecy Act.  
91 Prop. 1979/80:2 Del A s. 248. 
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be pointed out here that these kind of disputes much often are subject to 

Arbitration in Sweden since there is a greater possibility for the parties to protect 

their interests. 92 

 

Regarding witnesses, there is a provision in RB that regulates this independently 

from the Secrecy Act. In accordance with RB 36:6 second sentence, there is a 

partial obligation to witness about trade secrets. This provision is not dependent 

on whether or not there have been on-camera proceedings. Any exemption to take 

the oath or answer questions outside the scope of the trade secrets does not exist.  

 

2.6.3 The United States Federal Law 

 

The courts can keep records from the public, referred to as sealing the proceedings 

or documents. When a proceeding is sealed, as a result this usually also means 

that the documents are sealed.93 Rule 26 (c) Federal Rule of Civil Procedure is one 

exception to transparency. Under this provision the court is permitted to issue 

protective orders, sealing civil discovery materials to prevent “annoyance, 

embarrassment, oppression, or undue burden or expense”, but only if there is a 

finding of a “good cause”. 

 

The courts discretion plays an important role when sealing documents, since they 

weigh the need for secrecy against the need for the public’s right to access. In the 

case Kamakana v. City and County of Honolulu, the court expressed that the only 

parts of the record that must be sealed are the ones that ensure that information is 

kept confidential, temporarily or permanently depending on the situation. A 

sealing of judicial documents is not considered appropriate if it is merely to 

protect parties from embarrassment. 94 

 

                                                        
92 Edelstam (2011), p. 140. 
93 Reagan (2010), p. 2. 
94 Kamakana v. City and County of Honolulu, 477 F.3d 1172, 1178-79 (9th Cir.2006). 
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The court has in recent year become more willing to admit under-seal protection 

for proceedings to minimize the risk of disclosure for trade secrets.95  

 

Furthermore, there have been rulings that dictate that the media do not have a 

right of access of videotaped depositions. 96 

2.6.4 Interim Conclusion  

There is a need for exceptions to transparency, everything cannot be disclosed. 

This article is the main provision for balancing the public’s interest in to insight 

versus the States and the investor’s right to protect confidential information. In the 

opinion of the Author, Article 7 is the first provision where the national 

jurisdictions provide for more transparency then the Rules. This comes naturally 

as the States have to a pressuring need to act trustworthy towards their citizen to 

build up on their accountability. Both Sweden and the United States have Secrecy 

rules that have a high threshold to become applicable, which is in line with the 

discussion above. Furthermore, the provision on the exceptions to Transparency in 

the Rules are very broad and it is hard to predict how the provision will be applied 

by future Arbitral Tribunals.  

3 Analysis 

 

The UNICTRAL Rules on Transparency has been created to accommodate the 

pressuring need for transparency in investor-state disputes being solved in 

Arbitration. The Rules have been created under international law on the very 

distinctive working method of the UNICTRAL and its member states. Hence this 

differs significantly from the other two research objects, Sweden and the United 

States. These are jurisdictions that have been developed over a long time to the 

needs of their societies through interaction with various factors such as economic 

                                                        
95 The legal Intellgencer, March 2014. 
96 Jones v. Clinton, 12 F. Supp. 2d 931 (E.D. Ark. 1998) (holding that the videotape of President 

Clinton’s deposition in Paula Jones’ lawsuit against him would remain under seal, although a 

transcript would be released); United States v. McDougal, 103 F.3d 654 (8th Cir. 1996) (holding 

that district court did not abuse its discretion by finding that media do not have common law or 

First Amendment right of access to copies of President Clinton’s videotaped deposition in 

Whitewater trial). 
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and politics. Even though they are both countries with legal systems 

accommodating their citizens, there are big differences between them as well. One 

reason is the different origin of the legal systems – Sweden is a civil-law country, 

while the United States have a common-law background. Another reason is the 

size of the country, which affects the political structure on creating laws as well as 

how laws are formed. The research objects served as good standards, when 

comparing them with the Rules on Transparency. In the following the research 

inquiry will be addressed; whether the Rules provide more transparency than an 

average national court proceeding? 

 

The Rules are specialized to accommodate the investor-state disputes; to balance 

the public’s need for transparency versus the need for States and Investors to keep 

sensitive information confidential. This is manifested throughout the provisions, 

which will be discussed in the following order documents and publishing, and 

participation and exceptions. An overall notable observation is that in order to 

provide transparency the Rules have to part with some of the fundamentals of 

Arbitration. 97 For example with the Rules applied to Arbitration, it is no longer a 

private mechanism that resolves the disputes and the parties do not have an 

absolute control over the proceedings. This is a fact from the beginning of the 

Arbitration, where the commencement is public until the end of the Arbitration, 

when the Award is published.  

 

The provisions that provide for the publics access to document the Rules are well 

structured and clear. An example of this is Article 3, publication of documents 

that provide a distinct structure, listing different documents in three categories and 

explaining how these can be accessed. The advantage when creating a set of rules 

for a specific purpose is that there is a limited amount of scenarios that has to be 

considered. While national courts have to take various disputes, situations and 

scenarios into consideration in these matters, the UNICTRAL only has to consider 

a limited amount of scenarios, giving it a great advantage. This explains the 

different structure of how the researched objects approach the public’s access to 

                                                        
97 See Further 1.3.1. 
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documents. Both Sweden and the United States have legislations that are wide and 

limited by long and sometimes difficult exceptions.  

 

To address the other side of the coin, the Rules have no case-law yet. Since some 

of the decisions is left to the discretion of the court it is hard to anticipate the 

actual effects. The Rules tries to control this by steering the arbitral tribunal’s 

discretionary authority towards a proportionality assessment that takes 

transparency into account. Article 1(4) states “Where the Rules on Transparency 

provide for the arbitral tribunal to exercise discretion, the arbitral tribunal in 

exercising such discretion shall take into account, (a) the public interest in 

transparency in treaty-based Investor-State Arbitration and in the particular 

arbitral proceedings, and (b) the disputing parties’ interest in a fair and efficient 

resolution of their dispute”.  

 

UNICTRAL provides a far-reaching access and participation to the public under 

the Rules on Transparency. Submissions by third parties are accepted, with 

respect to the efficacy of the proceedings and the public are welcomed to attend 

hearings, which can be accommodated by other means than actual attendance, for 

example via video-link. This access stretches farther than what the other two 

research objects provide for, but is necessary for the public to have access to and 

impact on the dispute 

 

The example with the video-links is an important key feature to the public’s 

access to hearings, since the nature of Arbitration calls for different geographical 

locations of the arbitral tribunal. Furthermore it shows determination from the 

UNCITRAL to provide a well-fitted solution for investor-State Arbitration rather 

than falling back on traditional procedural rules.  

 

Another example that points towards this determination for a well-fitted solution 

is the non-disputing States’ absolute right to submit amicus-brief on a treaty 

interpretation and their regulated right to submit amicus-briefs on further matters 

within the scope of the dispute. As shown above the probability of this in the other 
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two legal systems is very low. This again shows a creative solution to an issue that 

before the Rules was only dealt with on an ad-hoc basis in Investment-Arbitration.  

 

One of the most critical parts of the Rules is the exception to transparency under 

Article 7. The arbitral tribunal is given a discretionary mandate to decide on 

information that should be protected and kept confidential. On this matter the 

national legal systems are possibly more reluctant to protect confidential 

information because of the different attitudes towards transparency. A State has to 

cherish the openness in society in accordance to be accountable towards the 

society. Contrary arbitral tribunal have a long tradition of keeping their 

proceedings closed to cherish the need for confidentiality by the parties. The 

development of the approach by the arbitral tribunals is yet to be discovered. On 

this matter Article 2 of the Rules will play an important role. First, because the 

publishing of awards will hopefully stress a well-reasoned interpretation of the 

Rules by the arbitral tribunal. Second, it will potentially create a unification of the 

interpretations, which may influence arbitral reasoning and encourage unification 

for better or for worse, depending on the approach to the Rules by the arbitral 

tribunals.  

 

To answer the research inquiry this study has shown that in comparison with 

national legal systems the Rules provide more procedural transparency. The 

solutions have been created to construct transparency in a field that is fairly new 

to the concept of transparency. In the authors opinion all the articles except 

Article 7 reach further towards transparency compared to the average of the 

national legal system. It is however difficult to predict how the Rules will be 

interpreted and applied in arbitral proceedings. To conclude the Rules are well 

equipped to provide procedural transparency in international Investment-

Arbitration, which has the potential to reach much further than the average 

procedure in national courts. Regardless the uncertainty, the Rules are at least a 

step in the right direction towards greater transparency. It is therefore with 

excitement one looks forward to follow the application of the Rules in the future.  
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