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ABSTRACT 
 
This thesis explores the realms of criminal liability in regards to child combatants and how 

accountability is balanced witht the rights of the child recognized in international law. 

Although the issue of recruitment and use of child combatant is widely spread throughout the 

world, the answer to how this dilemma should be addressed has remained unanswered. The 

thesis sets out the provisions of international and domestic legal instruments and sources, 

along with articles and studies in the field of psychology and neuroscience. Since the research 

question is dependent upon determining a lowest age of criminal responsibility, the thesis has 

sought out to crystallize a common age limit by reviewing the legal instruments bearing the 

greatest relevance in the matter, such as the CRC. 

 

The objective of this thesis is to analyse whether the international legal framework reflects the 

situation and condictions from which child combatants operate. By illuminating if the 

international law is efficient in this matter, my hopes are to provide some clarity to why this 

issue has remained unsolved. The method used to conduct the research is legal realism 

combined with traditional dogmatics method. The research findings has shown that it is 

possible to hold child combatants over the age of 15 years liable for international crimes, 

although any imposed accountability would be diminished due to impaired mental capacity. 

Furthermore, a review of international case law and domestic legal systems displays a 

discrepancy between the practice of judicial authorities and legal safeguards for children in 

conflict with the law, outlined in international human rights law. Although the research 

findings did not differ from the existing studies as much as hoped, the use of case studies on 

the domestic systems of Sweden and Rwanda and the method of legal realism in combination 

with traditional dogmatics method provides the thesis with an intrinsic value.   
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1. Introduction 
Legal researchers, such as Matthew Happold and Mark A. Drumbl have concluded that the 

ongoing activities of child soldier recruitment in armed conflicts constitutes a serious 

violation of international humanitarian law whilst others legal scholars, for instance, Sonja C. 

Grover and Cécile Aptel has argued that child soldiers should be excluded from criminal 

prosecutions. 1  In spite of the common use of child soldiers 2 , the question of whether 

international criminal law acknowledges child soldiers as criminally liable and how the 

accountability ought to be balanced with the rights of a child, in particular the UN Convention 

on the Rights of the Child (CRC), remains unclear.3 The difficulty in assessing this issue lies 

in the fact that child soldiers possess a dual-status as both victims and perpetrators.4 The aim 

of this thesis is therefore to continue the research and examine if it is possible to crystallize a 

common practice on the matter in international criminal law. The aim of the thesis will 

approached by exploring this following research question: 

 

• Given the trends of child soldier recruitment in armed conflicts, what is the 

accountability for child combatants and how is it properly balanced or not balanced 

with the international rights of a child? 

 

This question shall be answered by examining more specific matters. Hence, the thesis will 

also address this following sub-question:  

 

• Are children, considered capable of committing criminal offences and therefore, liable for 

their actions?  

1.1 Disposition 

The first part of the thesis will review the backdrop of the research question and foremost 

describe how children came to be engaged in armed conflict from a historical perspective. 

                                                        
1 See Happold, M. (2008). Child soldiers: victims or perpetrators. Journal of Juvenile Law. Vol. 29, p. 56. 
Drumbl, M. A. (2012). Reimagining child soldiers in international law and policy. Oxford University Press. E-
book. Grover, S. C. (2012). Child soldier victims of genocidal forcible transfer: exonerating child soldiers 
charged with grave conflict-related international crimes. Springer Rehabilitation or revenge: prosecuting child 
Science & Business Media. E-book. Aptel, C. (2010). Children and accountability for international crimes: The 
contribution of international criminal courts. UNICEF Innocenti Research Centre. 
2 Soldiers, C. (2007). Global Report 2004. London: Coalition to Stop the Use of Child Soldiers. 
3 UN General Assembly, Convention on the Rights of the Child, (adopted on 20 November 1989, entered into 
force 2 September 1990), 1577 U.N.T.S 3 (CRC). 
4 McBride, J. (2014). The war crime of child soldier recruitment. Asser Press. E-book. p, 90. 
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Thereafter, the chapter will proceed by identifying the main factors to why children are being 

recruited by armed groups. In order to answer the research question, it must be clarified 

whether the international law acknowledges children as capable of committing crimes. 

Therefore, chapter three will focuse on examining whether a common minimum age of 

criminal responsibility (MACR) can be crystallized from international criminal law. 

Thereafter, chapter four will review the mental capacity of child combatants in light of 

psychological and neuroscienfic research. This chapter will illuminate if child combatants 

could possess the capacity of fulfilling the mental elements required for accountability. The 

thesis will then continue by reviewing the procedural and substantive rights of a child in 

conflict with the law and thereafter, examine if and to what extent these rights are reflected in 

the practice of international and domestic authorities. Chapter six will conclude the 

discussions by examining whether child combatant ought to be held criminally liable and if 

alternative measures are preferable.  

1.2 Method 

The sources used in the analysis (lex lata) are being reviewed by using the method of legal 

realism, which is understood as an interpretation of the sources of law in practice from an 

interdisciplinary perspective. This is necessary as there are numerous factors that affect the 

legal status of child combatants and an interdisciplinary approach allows the thesis to examine 

the full context of the issue in a nuanced way. For instance, since accountability arises when a 

perpetrator has committed a criminalised act with a guilty state of mind, it is imperative to 

examine if child combatants are able to comprehend full extent of their actions and the 

context in which they were committed. Furthermore, it is vital to study how violence affects a 

child’s mental development since child combatant are engaging in violent behaviour on a 

regular basis. This question has to some extent been studied in the field of psychology and 

neuroscience. Therefore, the research question must be approached from a legal, 

psychological and neuroscientific perspective.5 However, since the method of legal realism 

has been critizised for lacking empirical support, the thesis has attempted to brigde this gap by 

also employing the traditional legal dogmatics method, which allows the thesis to include a 

variety of different sources.6 The research question will be examined from the perspective of 

                                                        
5 Wacks, R. (2012). Understanding Jurisprudence – an introduction to legal theory (3rd ed.), Oxford University 
Press, New York, the United States of America, p. 162-163. 
6 Ibid. p. 158. 
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international courts, special tribunals and legislative actors.  The intended audience for this 

thesis is legal scholars and practicing lawyers within the field of public international law.  

1.3 Materials 

The sources used in the study are the recognized sources of law enumerated in Article 38 of 

the Statute of the International Court of Justice (ICJ), 7  foremost treaties in international 

human rights law, such as the CRC. In order to examine how a child’s ability to reason is 

affected by armed conflict, the thesis relies heavily on research articles in the field of 

psychology and neuroscience. It is imperative to answer this question, as it is central to the 

assessment of mens rea. Furthermore, since the research question to a large extent focuses on 

the existence or non-existence of a balance between accountability and the international rights 

afforded to a child combatant in conflict with the law, the thesis also rests on case-law 

addressing the culpability and rights of juvenile delinquents. Due to the fact that there is little 

practice of prosecuting minors is limited on an international level, I have chosen to include 

materials on domestic law, which allows the thesis to conduct a well-researched analysis. In 

order to fully provide an insight into how the international rights of a child are being 

implemented in practice of international and domestic authorities, I have chosen to examine 

the issue by using three case examples. I chose to examine how the issue of child delinquency 

is addressed in Sweden, United States and Rwanda. These countries were chosen for different 

reasons. For instance, the United States is one of the few nations in the world that has not 

ratified the CRC and therefore, the thesis would benefit from a comparison of the U.S juvenile 

justice system to the Swedish and Rwandan domestic legal system.  Furthermore, Rwanda 

was chosen due to the fact that the domestic system was forced to address the legal issue of 

child soldier accountability, as many children were recruited as combatants during the 

genocide in 1994.8   

 

In addition, the thesis has used information from sources such as books, E-book and reports 

from non-governmental organizations.  

                                                        
7 UN General Assembly, Statute of the International Court of Justice, (adopted on 14 April 1978, entered into 
force on 1 juli 1978) 33 U.N.T.S 993.  
8 Child Soldier International, “Child Soldier Global Report 2004”, Coalition to Stop the Use of Child Soldiers, 
(visited on 28 July 2015), available at:  
file:///C:/Documents%20and%20Settings/%C3%84garen/Mina%20dokument/Downloads/globalreporttextweb73
61911.pdf , p. 90.  
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1.4 Delimitations and Clarifications 

Dissent armed groups are not recognized as High Contracting Parties unless the conflict is of 

non-international character. 9  For that reason, the thesis will only approach the research 

questions using sources focusing on internal armed conflict. Additionally, due to the fact that 

the aim of the thesis is to address the legal issue of child soldier accountability, the thesis will 

not discuss the criminal liability of recruiters. Furthermore, the thesis will not address the 

positive obligations of the State to protect child soldiers other than in relation to the 

international rights of children in conflict with the law.  

1.5 Definitions 

The term ”child soldier”, was defined in The Cape Town Principles, drafted in 1997 by 

UNICEF, as any person, under 18 years of age who is part of any kind of regular or irregular 

armed force or armed group in any capacity, including, but not limited to, cooks, porters, 

messengers, and anyone accompanying such groups other than family members. However, 

because the aim of the thesis is to discover to what extent international criminal law 

recognizes children as liable for prohibited acts, the thesis will only account for children 

carrying weapons in combat. 10  Therefore, when referring to children fighting for armed 

opposition groups, the term  ”child combatants” will be used.  

 

The definition of a ”civilian” is by Article 50 (1) in the Protocol Additional to the Geneva 

Conventions (Protocol I),11 referred to any person who has not taken a direct part in hostilities 

at the time of the alleged offence.12 In case of doubt whether a person is a civilian or not, that 

person shall be presumed to be a civilian. Protocol I further states in Article 50 (1) that a 

                                                        
9 International Committee of the Red Cross, Protocol Additional to the Geneva Conventions of 12 August 1949, 
and relating to the protection of victims of international armed conflicts (Protocol I), (adopted on 8 June 1977, 
entered into force 7 December 1978) 1125 UNTS 3 (United Nations Treaty Series), Article 3. 
10 UNICEF, Cape Town Principles and Best Practices on the Prevention of Recruitment of Children into Armed 
Forces and Demobilization and Social Reintegration of Child Soldiers in Africa, (Cape Town Principles) 
(adopted on 30 April 1997), available at: http://www.unicef.org/emerg/files/Cape_Town_Principles(1).pdf. 
11 UN General Assembly, Geneva Conventions of 12 August 1949, and relating to the protection of victims of 
international armed conflicts (Protocol I), (adopted on 8 June 1977, entered into force 7 December 1978) 1125 
UNTS 3. 
12 Ibid. Article 43.  See International Committee of the Red Cross, Convention (III) relative to the Treatment of 
Prisoners of War (Third Geneva Convention) (adopted on 12 August 1949, entered into force 21 October 1950) 
75 UNTS 135. Article 4 (a) (1), (2), (3) (6).   

http://www.unicef.org/emerg/files/Cape_Town_Principles(1).pdf
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presumption of innocence must be applied in when determining who is to be considered as a 

civilian.13 

 

“Non- international armed conflict” is defined in Protocol II, as armed conflicts which are not 

covered by article 1 of Protocol I and which takes place in the territory of a High Contracting 

Party between its armed forces and dissent armed forces or other organized armed groups.14 

Since the purpose is to examine the existing law addressing conflicts of internal character, 

non-international armed conflict will be referred to as  “armed conflict” throughout the thesis.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                        
13International Committee of the Red Cross (ICRC), Geneva Conventions of 12 August 1949, and relating to the 
Protection of Victims of  Non-International armed conflicts (Protocol II), (adopted on 8 June 1977, entered into 
force 7 December 1978) 1125 UNTS 609. Article 1 (2).  
14 Ibid. 



 

 11 

2. Background Issues of the Research 

This chapter will review the development and current use of children in armed conflict. The 

objective is to illuminate the factual situation of which the existing law is dependent on in 

determining whether child combatants are accountable for their actions.  

2.1 Children in Armed Conflicts 

In human history the involvement of children in war or combat is depict as an old 

phenomenon. During the medieval ages in Europe children had a supporting role, assisting the 

combatants by bringing cannon ammunition and driving chariots. In parts of Africa, only 

married men who had reached the age of 18 were allowed to serve in tribal regiments.15 

Children have not been able to participate as combatants in armed conflicts earlier in history 

since the use of weapons, such as swords, relied on the strength of the combatant and required 

years of practice. However, the development of small arms, a lighter form of weapons 

including rifles, grenades, lighter machine guns and other portable weapons, recruiters have 

begun transforming children into dangerous combatants.16  

 

In current time, although the recruitment of children under the age of 15 as combatants is 

prohibited in international criminal law (it’s listed as a war crime),17 the practice of child 

combatants is widely spread throughout the world.18 The Global Report from 2008, by the 

Coalition to Stop the Use of Child Soldiers shows that the recruitment and use of child 

combatants by armed groups occurs in twenty-four different countries. 19 The number of child 

combatants in armed forces in for instance Chad, was estimated to be 10,000 by 2007, many 

of them being members of dissent armed groups. 20  The armed group Fuerzas Armadas 

Revolucionarias de Colombia in Colombia consisted in 2001 of approximately 7,400 children, 

                                                        
15 McBride, J. (2014). supra note 4.  p. 5 
16 Singer, P. W. (2010). The Enablers of War: Causes and Factors behind the Child Soldiers Phenomenon. 
Gates, S. Reich, S. (eds.), Child Soldiers in the Age of Fractured States. University of Pittsburgh Press, 
Pittsburgh, U.S, 2010, p. 100 
17 SCSL, Prosecutor v. Sam Hinga Norman,(Decision on Preliminary Motion Based on Lack of Jurisdiction 
(Child Recrutment)), Case No. SCSL-2004-14-AR72(E)), A.Ch. (31 May 2004), para. 10.   
18 UN General Assembly, The Rome Statute of the International Criminal Court, (adopted on 10 November 
1998, entered into force 1 July 2002, last amended 2010), 2187 UNTS 90 Article 8 (2) (e) 8 (2) (b), see UNSC, 
the Statute of the Special Court for Sierra Leone (SCSL), 2178 UNTS 138, Article 4 (c).  
19 Coalition to Stop the Use of Child Soldiers, Global Report 2008 (London: Coalition to Stop the Use of Child 
Soldiers, 2008), Child Soldiers International, http://www.child-soldiers.org/global_report_reader.php?id=97, p. 
24 
20Ibid p. 28 

http://www.child-soldiers.org/global_report_reader.php?id=97
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which represents more than one quarter of the group’s total estimated strength.21 The issue of 

child combatants has also been noted in Sudan, Sierra Leone, Democratic Republic of Congo 

and Uganda. Nearly 90 percent of the Lord’s Resistance Army in Uganda led by Joseph Kony 

consisted of child combatants. Between 25 000 and 38 000 children were being recruited up 

until the year of 2012.22 The targeted group is foremost male adolescents, from the age of 12 

up to 16.23 In 2010, 40 percent of the world’s armed forces including rebel groups, consisted 

of children and child combatants were participating in 75 percent of the world’s armed 

conflicts.24 

2.2 Recruitment and Contributing Factors 

There are many ways children are being recruited, varying from conscription to kidnapping. 

Some of the major contributing factors why armed groups recruit children are that they are 

more likely to obey orders, more easily manipulated than adults and are a low cost- and 

efficient way to generate an armed force. The majority of children fighting for armed groups 

come from rural poor areas. Many of them are coerced and those who voluntarily join are 

often driven by a desire to take control over what they perceive as a chaotic and unpredictable 

situation. 25   However, many children voluntarily enlist for protection, especially if the 

government in question has shown a disregard for human rights and targeted the civilian 

population. Many children joined for instance the Kurdish rebel groups as a counteraction to 

some of the human rights violations committed by local authorities.26  

 

Many child combatants who are voluntarily enlisted to armed groups are driven by cultural, 

economic or political pressure. Therefore, the choice of becoming a combatant is not always 

exercised freely.27 In areas permeated by poverty, some children are by their families offered 

                                                        
21 Brett, S. You'll Learn Not to Cry: Child Combatants in Columbia, Joanne Mariner (ed). Human Rights Watch, 
Americas Division (New York, NY: Human Rights Watch, 2003). p. 21. 
22 Gates, S. (2011). Why do Children fight? Motivations and the Mode of Recruitment. Özerdem, A. Podder, S 
(eds.), in.  From Recruitment to Reintegration. Palgrave Macmillan, New York, U.S, 2011, p. 33. 
23 Blattman, C. Annan, J. (2010) .”On the nature an causes of LRA abductions: What the abductees say”, Allen, 
T, Vlassenroot, K (ed) in “The Lord’s Resistance Army – Myth and Reality”, Zed Books, New York, U.S, p. 134. 
24 Singer, P.W (2010). The Enablers of War: Causes and Factors behind the Child Soldiers Phenomenon, Gates, 
S. Reich, Simon (eds.), in. Child Soldiers in the Age of Fractured States. University of Pittsburgh Press, 
Pittsburgh, U.S, p. 94. 
25 McBride, J. supra note 4. p. 99. 
26 UN General Assembly, Report of the Secretary, “Promotion and Protection of the Rights of Children – 
Impact of armed conflict on children”, UN Doc A/51/306, para. 41. 
27 Ibid. para. 38. 
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for service in exchange for meals, clothing or medical aid. In some cases, girls whose 

prospects of marriage are poor are encouraged to become combatants.28 In El Salvador, there 

are many reported cases of children, whose parents have been killed by the state military that 

joins armed groups for protection and support. Some of the armed groups enlist 

unaccompanied children for humanitarian reasons, although many of those children might end 

up fighting as combatants. This is applicable, in particular to children who remains with the 

armed opposition group for a longer period of time and identifies it as their “new family”.29  

 

Another factor causing children to voluntarily enlist in armed groups is religious or other 

ideological motives, offered by armed groups in societies where a great deal of the civilian 

population see themselves as powerless and unable to acquire basic resources. 30  Armed 

groups often use this type of reward and for instance offer a sense of community and the 

belief of fighting for a greater cause, which appeals to the child combatant’s well-being.31 

Many child combatants identify their actions with fighting for e.g. social causes, religious 

expression and national liberation.32  

 

Child soldiers have various roles in armed groups, depending on what capacity and skills the 

recruiter considers they possess. Those recruited are often engaged in executions, mutilation, 

rape and kidnapping of civilians amongst other tasks.33 In for instance the Revolutionary 

United Front in Sierra Leone there has been a long history of recruiting child combatants and 

having them carry out orders entailing murder and torture of civilians.34 

 

 

 

 

                                                        
28 Ibid. para. 39.  
29 Ibid. para. 41. 
30 Gates, S. supra note 23, p. 33. 
31 Singer, P.W. supra note 25, p. 37. 
32 Rosen, David. M, “Armies of the Young – Child Soldiers in War and Terrorism”, Rutgers University Press, 
New Jersey, U.S, 2005,  p. 91 
33 Priyadarsini, S. (2012). Child Soldiers. The Global Victimization of Children, Hartjen, C. A. Priyadarsini, S. 
(eds.), Springer United States p. 97. 
34 Denov, M. (2010). Child Soldiers - Sierra Leone's Revolutionary United Front. Cambridge University Press, 
New York, United States. p. 128-129. 
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3. Minimum Age of Criminal Responsibility  

Although no international criminal courts or special tribunals has yet prosecuted a child 

combatant, it is still essential to study from what age an individual is recognized as capable of 

committing violations against international humanitarian law. The central issue is how the 

MACR is attained, since international criminal law does not explicitly state an exact age limit. 

Nevertheless, international criminal law, interpreted with international humanitarian law and 

international human rights law does provide some guidance in the matter.  

3.1 International Criminal Law 

The statutes of the international tribunals and special courts could be of some assistance in the 

attempt to crystallize a MACR in international criminal law. Article 26 of the Rome Statute of 

International Criminal Tribunal (The Rome Statute), has excluded jurisdiction over 

individuals that were under the age of 18 or had not yet completed the 18 year of life at the 

time of the alleged offence.35 The exclusion applies to both prosecutions and investigations 

and includes all minors.36 The statutes of the International Criminal Tribunal in the former 

Yugoslavia (ICTY) and the International Criminal Tribunal for Rwanda (ICTR) have not 

stated a lowest age for prosecution. However, the statute of the Special Court of Sierra Leone 

(SCSL) affirms in its Article 7 (1), that the SCSL lacks jurisdiction over individuals who were 

under the age of 15 at the time of the alleged offence.37 The United Nations Security Council  

(UNSC) reported that when drafting the statute of the SCSL, the lowest age of prosecution 

presented itself as a difficult dilemma, as most child combatants in Sierra Leone had been 

recruited by force and had committed crimes while under the influence of drugs. However, 

the UNSC concluded that the people of Sierra Leone would not be able to accept a court that 

excluded jurisdiction over child combatants.38  Based on the advice of the UNSC, the SCSL 

adopted a policy of prosecuting those who bore the greatest responsibility of violating the 

international humanitarian law and Sierra Leonean law.39 The SCSL has attempted to define 

                                                        
35 UN General Assembly, The Rome Statute of the International Criminal Court, (adopted on 10 November 
1998, entered into force 1 July 2002, last amended 2010), 2187 UNTS 90.  
36 Drumbl, A. M (2012). Reimagning Child Soldiers in International Law and Policy. Oxford Scholarship 
Online, E-book, p. 119. 
37 UN Security Council. The Statute of the Special Court for Sierra Leone (Statute of the SCSL). 2178 UNTS 
138. Article 7 (1).  
38UN Security Council, the Statute of the Special Court for Sierra Leone, Res. 1315, 14 August 2000, UN Doc 
S/RES/1315. para 35.  
38 Ibid. para. 36. 
39 Statute of the SCSL. supra note 38. Article 1. 



 

 15 

the term “most responsible” as both leaders and other authorities along the chain of command. 

However, this should not be seen as a threshold for jurisdiction but more as guidence to the 

prosecutor in deciding whom to prosecute in individual cases.40 

 

The Serious Crimes Panel in East Timor (Special Panel) established that minors under the age 

of 12 are incapable of violating the law and cannot be subjected to criminal proceedings.41 

During the years the Special Panel was operative (2002 until 2005), the Special Panel charged 

a child combatant with crimes against humanity in the case of Prosecutor v. X. The child 

combatant had at the age of 14 been abducted in Indonesia by armed forces and had along 

with a group of other abductees been ordered to kill 75 prisoners, in which he or she killed 

three. Although a pretrial agreement was struck, resuling in an amendment of the charges to 

murder under Article 338 of the Indonesian Penal Code, the Special Panel addressed the issue 

of a MACR in international criminal law. After considering relevant international treaties, the 

Special Panel came to the conclusion that international law provides no reference to an 

appropriate MACR and when comparing to other national jurisdictions, the MACR of 12 was 

not considered to be too low.42 

3.2 International Human Rights Law 

The International Covenant on Civil and Political Rights (ICCPR) has not defined a lowest 

age of criminal responsibility.43 However, Article 14 of the ICCPR regulates prosecution of 

juveniles and the Human Rights Committee, tasked with monitoring the compliance of the 

ICCPR amongst the member States, has in its General Comments to Article 14 stated that 

MACR's to the age of ten and lower is incompatible with the ICCPR and other international 

standards. 44 The Beijing Rules provides further guidance in the matter by affirming in Rule 

4.1, that States recognizing criminal liability for juveniles are not to set the age limit too low, 

bearing in mind the facts of emotional, mental and intellectual maturity of the child. The 

commentary to Rule 4.1 suggests that the MACR in countries differs because of historical and 

                                                        
40 SCSL. Decisions on the Preliminary Defence Motion on the Lack of Personal Jurisdiction on the Behalf of 
Accused Fofana (Trial Chamber). Case No: SCSL-04-14-PT, March 3, 2004, para. 22.  
41 United Nations Transitional Administration in East Timor, Transitional Rules of Criminal Procedure, 
Regulation 2000/30, Section 45 (1). 
42 Judicial System Monitoring Program, “The case of X: A Child Prosecuted for Crimes Against Humanity”, 
(2005), accessed in, https://www.essex.ac.uk/armedcon/story_id/000386.pdf. 
43 Un General Assembly. International Covenant on Civil and Political Rights (ICCPR) (adopted on 16 
December 1966, entered into force 23 March 1976), 999 UNTS 171.  
44 Cipriani, D (2009). Children’s Rights and the Minimum Age of Criminal Responsibility – A Global 
Perspective. Ashgate Publishing, Burlington, U.S, p. 42. 

https://www.essex.ac.uk/armedcon/story_id/000386.pdf
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cultural factors. If the MACR were set too low, it would diminish the purpose of criminal 

responsibility.45  

 

The modern approach is to consider whether a child, with regard to his or her own judgment 

and understanding should be held responsible. The commentary to Rule 4 emphasises that 

there is a close connection between the notion of responsibility and social rights of the society 

in which the child was brought up, for instance, marital status and civil majority. However, 

the commentary does not further elaborate on the matter. Even though the Beijing Rules are 

not of binding character, the Committee on the Rights of the Child (CRC) has recommended 

that the Beijing Rules be applied to all children.46 The CRC has also urged the member States 

not to set their MACR to the age of 12 and instead recommended a MACR between 14 or 

16.47 The Committee has also stated that a MACR in international criminal law should not be 

based on subjective factors, such as the personality of the child, as it could result in arbitrary 

and unfair treatments.48 For that reason, the Committee has recommended that legislative 

measures to be taken to establish a MACR in international criminal law.49 It should be noted 

that the CRC states in its Article 40 (3) (a) that children below the MACR shall be presumed 

not to have the capacity to infringe the law.  

 

The Paris Principles to Protect Children from Unlawful Recruitment or Use by Armed Forces 

or Armed Groups (The Paris Principles) attempts to further elaborate on the matter. It states 

that child combatants under the age of 18 years who have been unlawfully recruited or used 

by armed groups should primarily be considered as victims of war crime and not as alleged 

perpetrators. They should be treated in accordance with international standards for juvenile 

justice, for instance the framework for restorative justice and rehabilitative measures.50  

The African Charter on the Rights and Welfare of the Child, (ACRWC) adopted by the 

Organization of African Unity (OAU), stipulates a similar position as the CRC in its Article 

                                                        
45 The Beijing Rules. UN General Assembly, UN Standard Minimum Rules for the Administration of Juvenile 
Justice (The Beijing Rules, Res. 1315, 29 November 1985, A/RES/40/33.  
46 Cipriani, D. note 45. p. 50. 
47 UN Committee on the Rights of the Child. General Comment No. 10 (2007) Children’s rights in juvenile 
justice. UN Doc CRC/C/GC/10, para. 33. 
48 United Nations, District General, “Committee on the Right of the Child – report on the tenth session (Geneva, 
30 October – 17 November 1995)”, UN Doc CRC/C/46, para. 218.  
49 United Nations, District General, “Committee on the Right of the Child – report on the tenth session (Geneva, 
30 Octiber – 17 November 1995), UN Doc CRC/C/46, para. 139.  
50 UNICEF, “the Paris Principles. Principles and Guidelines on Children Associated With Armed Forces or 
Armed Groups”, (adopted on February 2007), section 3.6 
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17 (4). When a MACR has been set, children under the age limit are presumed not to have 

capable to violating the penal law. 51  Furthermore, the ACRWC has in Article 22 (2), 

stipulated that the member States must take all necessary measures to ensure that no person 

under the age of 18 takes direct part in hostilities. The member States must also refrain from 

recruiting any child under the age of 15 to its own forces. In addition, in accordance with 

Article 22 (3) of the ACRWC, child combatants are entitled to the same protection as civilians 

in internal armed conflict, meaning that they are afforded the protection in Protocol II.52 

Therefore, the State Parties are obliged to take all feasible measures to ensure the protection 

and care of children who are affected by armed conflicts.53 

 

The International Labour Organization (ILO) has adopted the Convention on the Worst Forms 

of Child Labour Convention, 1999 (WFCL) which states in its Article 1 that all member 

States obligated to prevent and eliminate the worst forms of child labour.  In Article 3 (a), the 

term “worst forms of child labour” includes recruitment of children for use in armed conflict. 

Worth noting is that the WFCL defines the term  “child” in Article 2, as all persons under the 

age of 18 years.54   

 

The European Committee of Social Rights monitoring the compliance with the European 

Social Charter, has in Conclusion, 2005, Turkey, Article 17 and in Conclusion, 2011, United 

Kingdom, Article 17 stated that a MACR of and ten and 12 years is too low and incompatible 

with Article 17 of the European Social Charter. 55 However, the European Committee of 

Social Rights has not opposed to MACR's of 12 and higher.  

 

Furthermore, the European Convention on Human Rights (the European Convention) does not 

specify an appropriate MACR. However, the European Court of Human Rights (ECtHR)had 

in the cases of T v. United Kingdom and V. v United Kingdom, where the domestic court had 

found two children aged ten at the time of the offence guilty of abducting and killing a two 

                                                        
51 The African Charter on the Rights and Welfare of the Child, (The ACRWC) OAU (Organization of African 
Unity), CAB/LEG/24.9/49 (adopted 24 September, entered into force 29 November 1999) 
52 See Protocol II, supra note 14. Article 4 (3) (c-d). 
53 Organization of African Unity (OAU). The African Charter on the Rights and Welfare of the Child, (The 
ACRWC). (adopted 24 September, entered into force 29 November 1999). CAB/LEG/24.9/49. 
54 International Labour Organization (ILO), Convention Concerning the Prohibition and Immediate Action for 
the Elimination of the Worst Forms of Child Labour, (WFCL), (adopted on 17 June 1999, entered into force 19 
November 2000). 2133 UNTS 161. 
55 European Committee of Social Rights, Conclusions, 2005, Turkey, Article17, XVII-2, p. 29, European 
Committee of Social Rights, Conclusions, 2011, United Kingdom, Article17, Vol XIX-4, p. 414 
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year old child, to consider whether a MACR of ten, in itself was a violation against Article 3 

of the European Convention of Human Rights. In addition to the European Convention, the 

ECtHR took into account the MACR of the other member States of the Council of Europe and 

other international instruments, such as the Beijing Rules, the CRC, the recommendation of 

the CRC urging the United Kingdom to consider raising their MACR, and the ICCPR.56 The 

ECtHR held that because there is no common standard amongst the member States of the 

Council of Europe and that even though the age of ten was considered low, it couldn’t be said 

to disproportionately differ from the MACR’s in other European countries. Therefore, the 

ECtHR found, after a vote of 12 against five, that the MACR in the United Kingdom could 

not in itself constitute a breach of Article 3 of the Convention.57  

 

In the joint dissenting opinions of judges Pastor Ridruejo, Ress, Makarczyk, Tulkens and 

Butkevych, they argued that it was possible to crystallize a common standard amongst the 

member States, beginning at 13 or 14 year olds being tried before special juvenile courts and 

that individuals were tried as adults, fully criminally liable for their actions at the age of 18 or 

above. The dissenting judges continued by stating that even though Rule 4 of the Beijing 

Rules did not set a specific MACR, it warned States from setting the age limit too low, which 

the judges argued was an indication of causality between accountability and level of maturity. 

The judges concluded that the vast majority of the Contracting States did not find children 

under the age of 13 or 14 to possess that kind of maturity.58 

3.3 International Humanitarian Law  

Article 4 (3) (c-d) in the Protocol II states that children under the age of 15 years are neither to 

be recruited in armed forces or groups nor allowed to take part in hostilities. Furthermore, the 

protection in Article 4 (1-2) is still applicable to children under the age of 15 even if they take 

direct part in hostilities.59 The International Committee of the Red Cross (ICRC) has defined 

                                                        
56 European Court of Human Rights, T. v. United Kingdom [GC], judgment on 16 December 1999, appl.no. 
24724/94 para.43-47. European Court of Human Rights, V. v United Kingdom [GC], judgment on the 16 
December 1999, appl. no. 24888/94, para. 45-49. 
57 European Court of Human Rights, T. v. United Kingdom [GC], judgment on 16 December 1999, appl.no. 
24724/94 para. 72. European Court of Human Rights, V. v United Kingdom [GC], judgment on the 16 December 
1999, appl. no. 24888/94, para. 74. 
58 European Court of Human Rights, T. v. United Kingdom [GC], judgment on 16 December 1999, appl.no. 
24724/94, (Pastor Ridruejo, Ress, Makarczyk, Tulkens and Butkevych dissenting) para. 2., European Court of 
Human Rights, V. v United Kingdom [GC], judgment on the 16 December 1999, appl. no. 24888/94. (Pastor 
Ridruejo, Ress, Makarczyk, Tulkens and Butkevych dissenting). para. 1. 
59 Addiitonal Protocol II. supra note 14.   
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the term of “direct participation” as specific hostile acts, carried out by individuals as part of 

the conduct of hostilities between parties to an armed conflict.60 In comparison to the tasks of 

a child combatant in an armed opposition group, it is clear that the provision is applicable on 

to child combatants, thereby obligating the States to protect a child combatant from physical 

or mental harm. The CRC has upheld the provisions of Protocol II, by establishing in Article 

38 (2) that the State Parties must take all feasible measures to ensure that children under the 

age of 15 years do not take a direct part in hostilities.  

 

The Optional Protocol to the Convention on the Rights of a Child on the Involvement of 

Children in Armed conflict, (CRCAC), attempts to further address the matter of children in 

armed conflict. The CRCAC states that armed groups that are distinct from the State are 

forbidden to under any circumstances recruit or in hostilities use persons under the age of 18 

years in armed conflicts.61 Furthermore, member States are under an obligation to take all 

feasible measures to prevent such recruitment and use, including enforcing the legal measures 

necessary to prohibit and criminalise such behavior.62   

 

3.4 Domestic Law  

Whether an international legal standard regarding a minimum age of criminal responsibility 

can be crystallized from treaties and customary law, depends to some extent of the regulation 

of domestic law.  It is important to remember that international law is an expression of 

national legal principles common to the world’s major legal systems. 63  Therefore, it is 

imperative to also examine domestic legislation when determining if there is a common 

recognized MACR.  

                                                        
60Melzer, N. (2009). Interpretive guidance on the notion of direct participation in hostilities under international 
humanitarian law.International Comittee of the Red Cross (ICRC). Available at: 
https://www.icrc.org/eng/assets/files/other/icrc-002-0990.pdf. p. 45.  
61 See, UN General Assembly, The Optional Protocol to the Convention on the Rights of the Child on the 
Involvement of Children in armed conflict (CRCAC), Res 54/263. Article 4 (1). 
62 Ibid. Article 4 (2).  
63 Cipriani, D. supra note 45. p. 34. 

https://www.icrc.org/eng/assets/files/other/icrc-002-0990.pdf
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3.4.1 MACR’s in Domestic Law 
The MACR varies immensely across the domestic legal systems around the world, with some 

countries such as Cambodia that do not have a regulation of a lowest age limit64, to domestic 

legal system that excludes jurisdiction over individuals under the age of 16 years, such as Sao 

Tome and Principe. There are some similarities in countries from the same historical origin. 

Many of the countries in Africa and South America has set an age limit of 14 years, with the 

exception for the countries who has influences from the French penal system, where the 

lowest age has been set at the age of 13.65 There is a noticeable trend in establishing the 

MACR at a lower age in countries with common law systems. For instance, in Ireland and 

Cyprus, the lowest age limit of accountability is seven, while Scotland has adopted a MACR 

of 13. In comparison to countries with legal influences of civil law, there is a slightly higher 

threshold in the latter mentioned countries. For instance, the MACR of 14 is applied in 

Germany, Austria, Italy and many of the Eastern European countries, while the Scandinavian 

countries has an adopted an age limit of 15. In Spain, Belgium and Luxembourg, the MACR 

is set at 18.66 

 

The following sub-chapter will discuss the findings of this section and conclude whether it is 

possible to crystallize an appropriate age limit that would be accepted in international criminal 

law.  

3.5 Lex Lata 

There are no clear answers as to the question if a common MACR can be crystallized from 

international law. An overall judgment of the international humanitarian law, international 

human rights law and international criminal law shows a fragmented view of the issue at 

hand.67  

A review of international criminal law reveals that the threshold for MACR is set at a 

relatively high age. The SCSL, who faced the issue of deciding whether younger child 

                                                        
64 Ibid. 
65 Ibid. p. 17 
66 European Court of Human Rights, T. v. United Kingdom [GC], judgment on 16 December 1999, appl.no. 
24724/94 para. 48. European Court of Human Rights, V. v United Kingdom [GC], judgment on the 16 December 
1999, appl. no. 24888/94, para. 50.  
67 In a comparison between for instance, Article 3 (a) of the WFCL and the precedent of the ECHR in the cases 
of T v. United Kingdom and V. v. United Kingdom, in combination with the recommendations of the 
Committee, it is evident that there is a lack of consensus as to what age is deemed appropriate as a lowest age of 
criminal responsibility. The WFCL seemingly advocates impunity for individuals under the age of 18, while the 
ECHR and the Committee has accepted age limits of ten.  
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combatants should be prosecuted when the treaty was drafted, set the age limit of prosecution 

to 15, which in itself indicates that children from that age, have reached a level of mental 

development enabling them to understand their actions and the context in which they are 

committed. The ICC has gone a step further by excluding jurisdiction over any person under 

the age of 18 at the time of the alleged offence, thereby stating that child combatant should 

not be held liable for international crimes. However, the Special Panel came to a different 

conclusion and held that a threshold of 12 could not be viewed as incompatible with 

international standards and thereby, challenged the positions of the ICC and SCSL. The 

findings of the Special Panel indicate that a child combatant from the age of 12 shall be held 

accountable for their actions if they fulfilled the required mens rea for the alleged crime.  

 

Treaties of international humanitarian law, expresses in similarity to the statute of the SCSL, a 

desire to set an appropriate lowest age limit at 15. For instance, both Protocol II and CRCAC 

prohibits the recruitment of child combatants in the State military up to the age of 15, which 

could be perceived as an indirect statement that adolescents from that age, are aware of their 

actions to the extent that they are able (although it is not desired) to participate in armed 

conflict. Therefore, they must also be deemed criminally responsible for their actions. 

 

Although it has not been explicitly stated in international human rights law, the notion of 

holding a child criminally liable has been accepted. The Committee of the Rights of the Child 

has stated that a lower threshold than 18 years of age is not incoherent with Article 40 of CRC 

and has recommended a MACR between 14 and 16, by which it is clear that CRC 

acknowledges that individuals at the lowest age of 14 are able to infringe the penal law. The 

ICCPR accepts a slightly lower threshold for criminal responsibility, since the Human Rights 

Committee has not commented on any MACR’s exceeding the age of 12.  Therefore, it could 

be said that the Human Rights Committee indirectly stated that a MACR of 12 years is not too 

low in comparison to international standards. However, the precedent in the cases of V. v 

United Kingdom and T. v. United Kingdom shows that the ECtHR acknowledges that 

younger individuals of the age ten not necessarily are unaware of the extent of physical and 

mental injuries a victim could sustain as a result of a crime. Furthermore, the ECtHR 

seemingly rejected the notion of setting an international MACR, by holding that the issue at 

hand fell within the scope of member States margin of appreciation, which could in itself be 

interpreted as an statement that child combatants should not be prosecuted on a international 
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level.  The precedent of the Court in whole, challenges the recommendation from both the 

Committee and the Committee of Social Rights in which they urged States to refrain from 

setting a MACR of 12, since it is considered to be too low in light of international law. 

Although a judgment of the ECtHR outweighs the recommendations of the committees, it 

should be noted that a MACR set at the age of ten also contradicts provisions in both 

international humanitarian law and international criminal law.  

 

Domestic law provides little guidance in the matter, since there is a wide span of different 

MACR’s across the domestic systems around the world. However, a bare majority of 

European countries have set the lowest age limit at 14, which ought to be understood as an 

indication that State practice (with exception to some countries, for instance the Scandinavian 

countries) would consider individuals under the age of 14 criminally liable for their actions. 

Since international law derives from domestic law, it is not unreasonable to conclude that the 

international criminal courts or tribunals would rule in a similar manner. The MACR’s around 

the world shows that an age limit of 14 could be accepted amongst States, which also reflects 

the view of the dissenting opinion of judges Pastor Ridruejo, Ress, Makarczyk, Tulkens and 

Butkevych in the cases T v. United Kingdom and V v. United Kingdom.  

 

Although the international criminal law has not set a MACR, an overall assessment of the 

existing law from an international and domestic perspective, shows that an international 

MACR between 14 or 15 would be compatible with international instruments and standards. 

However, solely stating that an international MACR should be set in between the ages of 14 

or 15 does not provide enough guidance in the matter. Such provision would cause legal 

uncertainty and could result in unfair and arbitrary treatment, since the outcome of whether a 

child combatant could be subjected to criminal proceeding would differ dependent on 

preferences of those assessing the case, which reflects the view of the CRC. However, since it 

can be argued that an age limit of 15 years would be compatible with both international 

humanitarian law, the vast majority of the international statutes in international criminal law 

and many domestic legal systems, a lowest age limit of 15 should be accepted as an 

appropriate threshold for criminal liability. Consequently, in light of the provisions in Article 

40 (3) (a) in CRC and Article 17 (4) in the ACRWC, child combatants below the age of 15 

should therefore be presumed not to have the capacity to infringe the penal law. 
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4. The Culpability of a Child Combatant  

The following chapter will address the issue of accountability. The difficulty in assessing the 

culpability of a child lies in the fact that child combatants possess a complex dual status of 

both victims and perpetrators. Therefore, it is essential to study if the existing law is 

harmonious with the research of scholars in psychology and if there are any discrepancies that 

could affect the assessment of the culpability. This subsection is divided into three parts, with 

the first part reviewing research in the field of psychology on the judgment of a child 

combatant and how the collective actions of the armed group affects the behavior of the child 

combatant, while the second part examines the neuroscientific development of a child 

combatant’s brain and how violence affect their perception and judgment following a review 

of the mental elements of each crime in the third section. The purpose is to compare the 

psychological and neuroscientific research with the elements of mens rea in the fourth part 

and answer the question to what extent a child combatant can be held accountable for crimes 

committed in armed conflict.  

4.1 A Child Combatant’s Psychological Development 

There is a presumption in psychology and international law that children and adolescents are 

physically and mentally more vulnerable in comparison to adults. Therefore they require 

protection from situations that are considered harmful to them. The research of a child’s 

culpability in criminal law has by Jean Piaget been linked with a child’s moral judgment. This 

is understood as the ability of assess responsibility and attach value to his or hers actions in 

circumstances where the child may find him or herself. Piaget argues that younger childrens 

moral judgment works in the way that children are prone to abide by any command or rule 

imposed by an adult. Piaget has found that children are under the belief that showing 
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obedience is good, regardless of what is asked.68  The command or task is therefore not 

interpreted or evaluated in the mind of the child as he or she believes that is has been assessed 

by an external force. The moral judgment of a child is restricted in the sense that any request 

or command is understood in its literal sense. In combination of perceiving obedience as 

something positive, a child will most likely not be able to detect any underlying motives 

behind the request. Therefore, he or she is likely to act exactly in accordance with the rules 

established between the adult and the child. 69  Piagets research is supported and further 

developed by Ann Masten and Angela Nayaran. They argue that the developmental timing is 

crucial in regards of a child combatant’s interpretation of experiences, emotional 

understanding, knowledge and how it affects their perception of violence.70 For instance, in 

relation to a criminal offence, a child combatant that has not yet developed a higher level of 

psychological intelligence might be able to comprehend the factual circumstances of an 

offence. For instance, a child combatant could understand that assault and battery causes pain, 

but might not be able to recognize that the victim could sustain further injuries as a direct 

result with a fatal outcome.71 The research of Claire McDiarmid has further developed the 

analysis of Masten and Nayaran, stating that since younger child combatants rarely 

comprehend the full extent of the dangers they face, they can therefore be some of the most 

fearless and brutal combatants. Recruiters and commanders of an armed group often exploit 

this the psychological phenomenon by supplying child combatants with drugs and alcohol.72 

It has been shown that some recruiters force child combatants to consume drugs. 73 

The research of J. Pearn has shown that child combatants are shaped by the violence that 

occurs around them, especially if they are recruited at a younger age. The notion of 

blameworthy actions is dependent on the experiences of early childhood and shapes the 

development of conscience. In addition, there is a great risk that child combatants, if exposed 

to violence for a long period of time, adopt the belief that violent behavior is a trait that 

                                                        
68 Piaget, J. (1997). The moral judgment of the child. The Free Press, New York, U.S, 1965, p. 111 
69 Ibid, p. 111-112. 
70 Masten, A. S., & Narayan, A. J. (2011). Child development in the context of disaster, war, and terrorism: 
Pathways of risk and resilience. Annual Review of Psychology, Vol. 63.p. 241 
71 McDiarmid, C. (2013). An age of complexity: Children and criminal responsibility in law. Youth 
justice, 13(2), 145-160. p. 152-153. 
72 UN General Assembly (1996). Report of the Secretary-General 69/190. UN Doc A 56/190, para. 47. 
73 Rosen, D, M. (2005). Armies of the Young – Child Soldiers in War and Terrorism. Rutgers University Press, 
New Jersey. United States. p. 17. 
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characterizes human kind and will carry that notion into their adult lives. 74 As a child 

combatant grows older, they achieve a greater capacity of using their sense of judgment, as 

the ability to rationally control their actions is connected to the amount of life experience.75 

Her theory is supported by Jo Boyden, that has continued on her analysis by arguing that child 

combatant in general have difficulty attaching moral meaning to acts of violence. Therefore, 

the child is more likely to lose the ability to empathize with others if he or she is engaged in 

violent behavior for a longer period of time.76  

A major assertion of child development psychology is that the judgment of children is 

dependent upon the climate of the community in which the child is brought up. The ability to 

reason is connected to the values permeating the surrounding environment. 77 There are risks 

that children actively engaging in conflict, experience stagnation in their moral development. 

However, the effects depend on how long the child spends with the armed group. For 

instance, a field study of child combatants fighting for the armed group RENAMO in 

Mozambique, conducted by Neil Boothby and Christine Knudsen, showed that child 

combatants, who had been part of the group for a year, appeared to have been indoctrinated in 

the common values of the armed group. They referred to themselves as members of the group 

and displayed signs showing that their identity had become intertwined with their captors. 

However, the child combatants who had spent less than six months with the group still 

defined themselves as victims and showed remorse over their actions.78  

There have been other studies arguing that children might not be as impressionable to the 

surrounding environment as one might think. Alcinda Honwana argues that child combatants 

are acting as tactical agents, which is understood as an individual capable of making decision 

aiming to improve their options within a constrained environment. Therefore, they are 

compelled to commit acts they consider are morally wrong as the result of survival instinct.79 

As a result, many of these child combatants experience a sense of shame and remorse, which 

indicates that the development of judgment is not necessarily impaired by engaging in armed 

                                                        
74 Pearn, J. (2003). Children and War. Journal of Paediatrics and Child Health, Vol. 39 (3).166-172. p. 168. 
75McDiarmid, C. supra note 72. p. 153. 
76 Boyden, J. (2003). The Moral Development of Child Soldiers: what do adults have to fear?. Peace and 
Conflict: Journal of Peace Psychology. Vol.9 (4).p. 346-348. 
77 Ibid. p. 346-348. 
78 Boothby, N. Knudsen, C (2000). Children of the Gun. Scientific American, Vol. 282 (6), p. 64. 
79  Honwana, A. (2006). Child Soldiers in Africa. University of Pennsylvania Press, Philadelphia, United States. 
p. 71. 
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conflict.80 Her research is supported by Kristen Fisher, who has reached the conclusion that 

child combatant’s are able to act within a certain amount of discretion and are psychologically 

able to actualize resistance through the means available to them.81  

4.1.1 Collective Violent Acts of Armed Groups 
The environment in which child combatants operate is a major factor affecting the mindset of 

the child in question, in particular younger children. Fisher reports that many child 

combatants are caught up in a movement of violence, caused by the social behavior of the 

armed group. This results in child combatants engaging in violence and committing serious 

crimes. 82  Cécile Aptel argues that child combatants find themselves being forced or 

encouraged by family or friends to commit crimes in situations characterized as chaotic, such 

as the genocide in Rwanda or the armed conflict in Sierra Leone.83 The collective group is 

operating in an environment that encourages and supports criminalized behavior.84 Armed 

groups have often promoted violent acts as a part of the group dynamic and the group identity, 

suggesting that as a child combatant becomes indoctrinated in the values of the armed group, 

there is little room left for individual ideas or thoughts. Miriam Denov argues in line with 

Aptel and states that many child combatants experience difficulty in separating individual 

goals and those of the group throughout this process, which results in them adopting the aim 

of the armed group as their own.85 Tracy Isaac continues on Denovs analysis and argues that 

armed groups develop their own methods for moral reasoning and therefore, the wrongfulness 

of violations against international humanitarian law is not always apparent to the child 

combatant.86 

4.2 The Impacts on the Brain  

Studies in neuroscience demonstrate that children engaged in armed conflict could experience 

some differences in the development of the brain, compared to children who grew up in a safe 

                                                        
80 Boyden, J. supra note 77. p. 351 
81 Fisher, K. (2013). Transitional justice for child soldiers: accountability and social reconstruction in post-
conflict contexts. Palgrave Macmillan. E-book. p.70. 
82 Fisher, K. supra note 82. p. 77 
83 Aptel, C. (2010). International Criminal Justice and Child Protection. Parmar, S. Roseman, M. J. Siegrist, S. 
Sowa, T. (eds.), Children and Transitional Justice Truth-Telling. Accountability and Reconciliation. Harvard 
University Press, Cambridge. E-book. p. 98. 
84 Fisher, K. supra note 82. p. 77-80. 
85 Denov, M. S. (2010). Child soldiers: Sierra Leone's revolutionary united front. Cambridge University Press. 
E-book. p. 107. 
86 Isaacs, T. (2011). Moral Responsibility in Collective Context. University Press Scholarship Online. E-book. 
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environment. Naomi Cahn argues that factors such as early abuse and neglect can alter the 

composition of a child’s brain and increase the risk of developing psychological 

abnormalities, such as impairments in the overall cognitive functioning. 87  Her theory is 

supported and further developed by Gerry Taylor and Jeremy Alden, as their research shows 

that such effects has been shown in children younger than the age of seven up to 

adolescents.88 Elisabeth Schaumer and Thomas Elbert further support the research of Cahn by 

arguing that exposures to stress-inducing factors during childhood causes the brain to adopt a 

stress-responsive strategy. In an armed conflict, were the mind experiences violence and 

danger on a regular basis, a child combatant is likely to internalize and resort to aggressive 

behavior when he or she is feeling threatened.89 Bridget A. Frank further develops this theory 

by arguing that violent experiences can change the structure in the limbic system that controls 

emotion related to survival, for instance fear. Iryna Marchuk has further continued on the 

analysis of Cahn and found that when the brain development is exposed to violence, the 

interaction between the emotional center of the brain and the system interpreting external 

input could be affected. This would result in poor impulse control and impaired emotional 

regulations, by which the outcome is increased aggressive behavior.90 

4.3 Lex Lata 

The research findings in the field of psychology and neuroscience are ambiguous in the matter 

of the moral development and culpability of child combatants. Although the research findings 

display unanimity in the sense that younger children cannot determine whether their actions 

are morally right or wrong. Therefore, they are incapable of infringing the law, regardless of 

the crime he or she allegedly has committed. However, the academic discussion is divided in 

question of the moral development of child combatants as they reach adolescence. Some 

scholars indirectly argue that the environment and the trauma experienced from engaging in 

armed conflict, causes such impairments on the moral development that child combatants 

could experience great difficulty in recognizing criminalized actions as blameworthy. 

Consequently, child combatants would not be held culpable in accordance with the 
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90 Franks, A. B. (2014). From soldiers to children: developmental sciences transform the construct of 
posttraumatic stress disorder. Early Child Development and Care, Vol. 184 (3). p. 345. 
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international criminal law. However, other studies indicate that since child combatants can 

resist an order by means available to them and feel remorse over their actions, they have 

developed the ability to analyze their actions from a moral perspective.  

 

The academic debate in how collective violent acts of armed groups affect the individual 

behavior, contradicts the notion of holding child combatants accountable for crimes. It implies 

that child combatants when being indoctrinated by armed groups undergo a process similar to 

psychological manipulation, which affects their moral development and causes them to 

normalize anti-social behavior. Therefore, it could be argued that child combatants in general 

cannot possess the ability to recognize their behavior as blameworthy.  

 

It could be said that the moral development of a child is dependent upon the notion of 

childhood and socio-economic factors present in the child combatant’s upbringing. As implied 

in the commentary to Rule 4 in the Beijng Rules and the research findings of Pearn, some 

child combatants, who before being recruited by an armed forces, had responsibilities similar 

to an adults, gained more life experience thereby, developed a sense of moral judgment that 

can be compared to an adult. Therefore, a child combatant in such cases able not only to 

understand the nature of their actions but also the immediate consequences of the crime and 

could be said to possess a guilty mind. Therefore it is imperative to conduct an overall 

assessment in the instant case and account for psychological, neuroscientific as well as socio-

economic factors.    

 

 Furthermore, since the research emphasises the impact of the amount of time spent in armed 

groups, it is not unreasonable to say that some child combatants, that has not spent a 

significant amount of time in the armed group, could identify the blameworthy aspects of their 

actions and to some degree understand the context in which the actions were committed. As 

an answer the question if a child combatant could possess the mental elements required for 

being held accountable of international crimes, some child combatants could possess mens rea 

from a psychological and neuroscientific perspective. They would therefore be held 

criminally liable for their actions, unless they can invoke a legal defense of exonerating 

character. Therefore, it cannot be said that neither neuroscientific or psychological research 

claims that child combatants per se, cannot possess the mental capacity for commit crimes 

(with the exception of younger children), but rather that there is a presumption that the moral 
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development of an child combatant is impaired and that the psychological and neuroscientific 

effects of engaging in armed conflict must be taken into account when assessing the 

culpability.  

4.4 Legal Defences 

Before a conclusion of the accountability can be reached, it is important to review the legal 

defenses recognized in international criminal law. The objective is to examine if any of the 

legal defenses could exonerate or diminish the accountability for the crimes and thereby, 

partially answering the first research question. 

4.4.1 Mental Incapacity 
No international treaty nor court has to this date specified or categorically defined the term 

“mental incapacity”, which therefore could be understood as any medically recognized mental 

disorder.91 In light of the research findings in the previous sub-chapter, there is a possibility of 

successfully invoke the defense of mental incapacity. The provision of the defense has been 

established in the Rules of Procedure of the ICTY and the ICTR. Mental incapacity is defined 

as a diminished or lack of mental responsibility.92 In the Celebici case, one of the alleged 

perpetrators had raised the defense of mental incapacity as a diminished responsibility plea. 

The Appeals Chamber of the ICTY stated that for the defense to be applicable, the alleged 

perpetrator must at the time of the alleged offence, have suffered from an abnormality in mind 

that impaired the ability to control her or his actions.93 The Appeals Chamber of the ICTY 

further established that the mental incapacity could be relevant to establishing a lesser offence 

or sanction but cannot be viewed as a defence resulting in acquittal. Therefore, mental 

incapacity can only be raised as a mitigating factor. 94 

                                                        
91 Krug, P. (2000). The Emerging Mental Incapacity Defense in International Criminal Law - Some Initial 
Questions of Implementation. The American Journal of International Law. Vol. 94 (2). p. 324. 
92 ICTY, 2nd Sess. Rules of Procedure and Evidence adopted on 11 February 1994. UN Doc. IT/32 (1994): 
Updated version, IT/32/Rev. 48 (2013), available at: 
http://www.icty.org/x/file/Legal%20Library/Rules_procedure_evidence/IT032Rev48_en.pdf, Rule 67 (B) (i) (b) 
(visited on 17 July 2015), ICTR, 24th Sess,. Rules of Procedure and Evidence adopted on 29 June 1995, Un Doc 
ITR/3/REV.1 (1995), Updated version (2015), available at: http://www.unictr.org/sites/unictr.org/files/legal-
library/150513-rpe-en-fr.pdf, Rule 67 (A) (ii) (b) 
93 ICTY, Prosecutor v. Zejnil Delalic, Zdravko Mucic, Hazim Delic and Esad Landzo (Celebici case Judgment) 
Case No.: IT-96-21-A. A.Ch.  (20 February 2001), para. 578. 
94 Ibid.para. 590. 
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4.4.2 Intoxication 
The defense of intoxication had a limited role in international criminal law until it was 

codified in the Rome Statute.95 Article 31 (1) (b) of the Rome Statute focuses primarily on 

involuntary intoxication of drugs or alcohol that destroys the perpetrators capacity to 

appreciate the unlawfulness of his or her conduct.96 The ICTY has applied the defence in a 

similar manner with some exceptions. Involuntary intoxication that diminishes the child 

combatants mental capacity can be invoked as a mitigating circumstance, if it is forced or 

coerced, but cannot be applied as an exonerating factor. However, if the consumption of drugs 

or alcohol were intentional, particularly in contexts armed conflicts, where violence is the 

norm and weapons are carried, it would constitute an aggravating rather than a mitigating 

circumstance.97 

4.4.3 Duress 

The concept of duress is to be understood as an assertion that a child combatant’s ability to 

control her or his conduct was limited, to the degree that the alternative of committing the 

crime was so undesirable that no reasonable person would have chosen it. Moreover, the child 

combatant should have been compelled to commit the crime by an external force through 

violence or a threat of physical harm.98 The threat must be constituted by other circumstances 

beyond the child combatant’s control.99 Additionally, the child combatant must have been 

unable to avoid the circumstances that led to the crime.  Furthermore, the threat must directly 

have caused the act, for which the alleged child combatant perpetrator is indicted.100 Duress 

has been applied as an exonerating factor when the perpetrator faces imminent physical 

threats, understood as danger of death or serious bodily harm.101 Moreover, the coercion must 

have been real and not imagined or feared, the act itself must have been illegal and the child 

combatant must have been unable to escape from the commander issuing the order or alert 

                                                        
95 Bassiouni, M. C. (2012). Introduction to international criminal law. Martinus Nijhoff Publishers. E-Book. p. 
472. 
96Supra, R., Friman, H., Robinson, D., & Wilmshurst, E. (2014). An introduction to international criminal law 
and procedure (2nd ed.). Cambridge University Press. Cambridge. United Kingdom. p. 408. 
97 ICTY, Prosecutor v. Kvocka, Kos, Radi, Zigi and PRCA (Judgment), IT-98-30/1-T, T. Ch.(2 November 
2001). para. 706.  
98 Knoops, G. J. G. (2008). Defenses in contemporary international criminal law (Vol. 27). Koninklijke Brill 
NV, Leiden, The Netherlands, (2nd edition). p. 47. 
99 ICTY, Prosecutor v. Drazen Erdemovic (Judgment), IT-96-22- T, T. Ch. (29 November 1996). para. 16, para. 
68 
100 Bassiouni, M. C. supra note 96. p. 440. 
101 Prosecutor v. Drazen Erdemovic. supra note 122. para. 18. 
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any local authorities. The alleged child combatant must have perceived the threat as 

credible.102 The actions taken must have been necessary and proportionate in comparison to 

the imminent threat at hand.103 Furthermore, the threat must constitute a greater harm than the 

action the child combatant is compelled to carry out.104 However, the justification of the act 

by applying the defense of duress is not however, to be mistaken as the absence of mens rea. 

It is rather a claim that the act was the right choice at the time because of the circumstances at 

hand.105 It should be noted that in the Erdemovic ́case, where a low rank commander of the 

Bosnian-Serb army had pleaded guilty of participating in the execution of unarmed civilians,  

but had invoked the defence of duress. He claimed that he would have beeen killed himself 

together with the victims if he would had refused to obey the order.106 The Appeals Chamber 

referred to the joint dissenting opinions Judge McDonald and Judge Vohrah and held that 

duress does not exonerate the alleged perpetrator in cases when the he or she is charged with a 

crime against humanity and/or a war crime involving the killing of innocent human beings.107 

In such cases, duress can only be considered as a mitigating factor.108 Judge Cassese argued in 

his dissenting opinion that no international rule at the time of the conviction stated that duress 

could only be invoked as a mitigating circumstance if the charges amounted to crimes against 

humanity and/or war crime entailing murder. Therefore, there was no exception to the general 

rule of duress that could be applied in the case. In light of the existing law, the general rule 

should therefore have been applied. He further argued that the Appeals Chamber had based 

their judgment on practical policy considerations rather than applying public international 

law. Judge Cassese concluded his argument by stating that the policy-oriented approach of the 

Appeals Chamber ran contrary to the fundamental customary principle of nullum crime sine 

lege.109 

                                                        
102 Fisher K. supra note 82. at 65-67 
103Cryer, R., Friman, H., Robinson, D., & Wilmshurst, E. (2014). An introduction to international criminal law 
and procedure (2nd ed.). Cambridge University Press. Cambridge. United Kingdom..p. 412 
104 Bassiouni, M. C. supra note 96. p. 440. 
105 ICTY, Prosecutor v. Drazen Erdemovic (Judgment), IT-96-22-A, Case No: IT-96-22-A. A.Ch. (7 October 
1997). para. 15.  
106Knoops, G. J. G. (2008). supra note 99., p. 50 
107 Prosecutor v. Drazen Erdemovic (Judgment), supra note 129. para.  19.  
108 Prosecutor v. Drazen Erdemovic (Judgment), supra note 129. Joint separate opinion of Judge Mcdonald and 
Judge Vohrah, para. 66.  
109 Prosecutor v. Drazen Erdemovic (Judgment). supra note 129, Separate and dissenting opinion of Judge 
Cassese, para. 11.  
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4.4.4 Superior Orders 
The legal defense of superior orders has been codified in Article 7 (4) of the ICTY Statute110, 

Article 6 (4) of the ICTR Statute111 and Article 6 (4) of the SCSL Statute112 as a mitigating 

factor. The provision has taken after the definition established in Article 8 of the Nuremberg 

International Military Statute (Statute of the Nuremberg IMT),113 explained by the Nuremberg 

International Military Tribunal (Nuremberg IMT) as an order, which the combatant had no 

moral option to disobey.114 However, it should be noted that superior orders has to this date, 

not been applied to commanding officers in dissent-armed groups. The ICTY has established 

that the term “superior” in superior responsibility is applicable in any case where the alleged 

perpetrator possesses de facto authority. 115  Furthermore, the legals scholars M. Cherif 

Bassiouni and Geert–Jan Alexander Knoops has argued that superior responsibility is a 

prerequisite for superior orders, which in practice would mean that the term “superior” would 

be defined in the same manner in the defense of the superior order. Therefore, it could be 

argued that the defense would be applicable to former child combatants of armed groups.116 

However, no international treaty or international court has affirmed this theory and therefore, 

the legal position in this matter remain unclear. It should be noted the ICTY has stated that 

actions committed pursuant to superior orders could also be evidence of duress when 

assessing if the combatant had a moral choice to disobey the order.117 

 

The following sub-chapter consists of a lex lata analysis of the defenses reviewed above.  

  4.5 Lex Lata 

The previous subsection shows that there are some possibilities to be acquitted from 

indictment, but that they are interpreted in a restrictive manner. A child combatant could 

however, be successful in invoking the defense of mental incapacity. Since the research in the 

                                                        
110 UN Security Council. Statute of the International Criminal Tribunal for the Former Yugoslavia, (adopted on 
25 May 1993), SC res. 827, UN SCOR 48th sess., 3217th mtg. at 1-2 (1993); 32 ILM 1159 (1993). 
111 UN Security Council. Statute of the International Criminal Tribunal of Rwanda. (adopted on 8 November 
1994), SC res. 955, UN SCOR 49th sess., 3453rd mtg, U.N. Doc. S/Res/955 (1994); 33 ILM 1598 (1994). 
112 UN Security Council. Agreement Between the United Nations and the Government of Sierra Leone on the 
Establishment of a Special Court for Sierra Leone. (Signed 16 January 2002, entered into force 12 April 2002), 
2178 UNTS 138. (SCSL Statute). 
113 UN General Assembly, Agreement for the Prosecution and Punishment of the Major War Criminals of the 
European Axism, and the Charter of the International [Nuremberg] Military Tribunal. London, 8 August 1945, 
(Signed and entered into force 8 August 1945), 82 U.N.T.S 279. 
114 Judgment of the Nuremberg International Military Tribunal 1946 (1947), 41 AJIL 172, p. 221 
115 ICTY, Prosecutor v. Aleksovski. (Judgment). Case No: IT-95-14/1-T, T.Ch, (25 June 1999), para. 75-77. 
116 Bassiouni, M.C. supra note 118. p. 403. Knoops, G. J. G. (2008). supra note 99. p. 194. 
117 ICTY. Prosecutor v. Erdemovic. supra note 122. para. 54.  
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field of psychology and neuroscience indicate that the moral development of a child 

combatant is impaired, it is likely that an international court or tribunal would find mitigating 

circumstances present, assuming that the child combatant perpetrator wouild be found guilty 

of committing a crime. However, the child combatant would still be held accountable for their 

actions, although the culpability would be diminished.  

 

The research findings have shown that many child combatants are under the influence of 

drugs or alcohol during the time of the alleged crime.  Since case law has established that 

voluntary consumption of intoxicating substances in context of armed conflict is an 

aggravating factor, it would seem that child combatants who has not been coerced to consume 

drugs would be found culpable to a greater extent than if they had committed the action sober. 

However, since many child combatants are forced to consume drugs or alcohol, they are at 

risk of developing an addiction. Consequently, a child combatant could (if tried at the ICTY) 

be sentenced to a more severe offence or sanction, even though the consumption is a direct 

result of the previous involuntary consumption. It is not unreasonable to state that it reduces 

the protection of diminished culpability for child combatants and furthermore, punishes them 

for actions that directly adhere from crimes committed against them. Such development of the 

law would be undesired, since it undermines the dual-status of a child combatant and fails to 

account for the surrounding factor in which the child operates.  

 

Duress is the only defense (of those reviewed in this study) with the ability of acquitting a 

child combatant from criminal charges. However, the applicability of the defense relies upon 

whether or not a “reasonable person” would have acted in that particular situation. Since the 

research has shown that child combatants are at risk of developing psychological 

abnormalities, it could be questioned whether it is reasonable to assess the circumstances 

using the same standards. For instance, a situation that would be considered as harmless to a 

reasonable person, could by a child combatant be perceived as a life threatning situation. 

Therefore, this ultimately affects their behavior. In light of the case law on this topic, this 

would not be considered in the assessment. As a counterargument, it could be stated that in 

such cases, the child combatant would be more successful in invoking the defense of mental 

incapacity.  
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In conclusion, it is difficult to properly assess how these defenses would be applied, since a 

child combatant from a dissent armed group has yet not been tried by an international court of 

tribunal. However, the findings in the subsection indicates that legal defenses most likely 

would not aquitt a child combatant of criminal responsibility, but could rather act as a 

mitigating circumstance, lessening the imposed offence or sanction. Therefore, as a partial 

answer to the first research question, it could be said that child combatants from the age of 15 

and over, are accountable for crimes committed in armed conflict, but that the accountability 

is reduced immensely because of their lack of maturity and impairments suffered from 

engaging in violence. However, it has been shown that some defenses, such as intoxication, 

fails to properly balance the dual-status of a child combatant, which inherently weakens the 

protection afforded to child combatants in conflict with international law.  

 

The following chapter will examine the rights of a child combatant in conflict with the law. 

The objective is to review how international and domestic authorities enforce the procedural 

and substantive rights and if they are properly balancd with criminal liability.   
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5. Balancing Accountability with the Rights of the Child 

Since it has been established that child combatants could be subjected to criminal 

proceedings, it is imperative to study to if and to what international and domestic legal 

systems reflects the rights of a child combatant in conflict with the law. The review is limited 

to the treaties and international guidelines that bear the greatest legal force in international 

law.  

5.1 Procedural and Substantive Rights of Children in Conflict with the Law 

Article 6 (2) in Protocol II establishes a prohibition to impose sentences and penalties on 

persons found guilty of offences committed in the context of armed conflicts, except by a 

court guaranteeing an independent and impartial assessment.118 In addition, a child combatant 

cannot be held responsible for actions that were not prohibited under national or international 

law at the time when the action was committed. 119  Furthermore, Article 6 (4) prohibits 

imposing capital punishment on individuals who were under the age of 18 years at the time of 

the offence. The age limit was set in order to reflect the provisions of the ICCPR and the 

CRC.120 

The CRC further enumerates the rights of a child in conflict with the law and stipulates in 

Article 2 that all children in must be treated equally and not be subjected to any form of 

discrimination. Therefore the member States are obligated to provide appropriate remedies to 

                                                        
118 Protocol II.  supra note 14.  
119 International Committee of the Red Cross. (1987). Commentary on the Additional Protocols of 8 June 1977 
to the Geneva Conventions of 12 August 1949. Available at: 
http://www.loc.gov/rr/frd/Military_Law/pdf/Commentary_GC_Protocols.pdf. (visited on 17 july 2015). para. 
4604.  
120 Ibid. para. 4613-14.  
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prevent any form of discrimination towards an alleged child perpetrator.121 Pursuant to Article 

3, any legal actions taken against a child must be done with his or her best interests as a 

primary consideration. The alleged child combatant perpetrators physical, psychological 

development and their emotional and educational needs must therefore be taken into account 

during the whole legal process. Furthermore, domestic authorities are required to promote 

rehabilitating and restorative measures instead of retributive penalties when prosecuting an 

alleged child perpetrator.122 Article 6 ensures children the right to life and development. It 

further imposes a positive obligation on the States Parties to prevent juvenile and child 

delinquency by supporting the child’s physical and mental development. Since detention and 

deprivation of liberty has a negative effect on the child’s development and reintegration in to 

society, any sentence or pre-trial measures constituting imprisonment should be used as a last 

resort and for the shortest amount of time appropriate in accordance with Article 37 (b).123 All 

the State Parties are obligated to ensure that a child can exercise freedom of thought and 

expression in accordance with Article 12 and Article 13. Article 37 (c) continues on the 

provision stated in Article 37 (b) by affirming that children held in detention or imprisoned 

must be held separate from adults unless it is considered in the best interest of the child not to 

do so. The provision stems from a wish to protect the child’s basic safety, well-being and their 

future ability to reintegrate into society. If an alleged child perpetrator is brought before a 

juvenile court, Article 40 (1) sets a the standard for juvenile justice and obligate the State 

Parties to ensure that children in conflict with the law are treated in a manner that promotes 

the child's sense of dignity and worth. Furthermore, State Parties must take the child's age into 

account during the process and strive to enforce reintegrating and rehabilitating measures that 

help the child assume a constructive role in society.  

 

 Article 40 (2) further elaborates on the provisions in Article 40 (1) by setting a framework 

guaranteeing an alleged child perpetrator the right to a fair trial, (which also is codified in 

Article 6 in Protocol II and Article 14 in the ICCPR) such as the right to an assessment held 

by an impartial and independent authority and the right to appeal. 124   Article 40 (2) 

emphasises the importance of promoting reintegrating treatment and that domestic authorities 

consider the alleged child perpetrators age during the whole process. The CRC has in Article 

                                                        
121 UN Committee on the Rights of the Child. supra note 48. para. 6.  
122 Ibid, para. 10.  
123 Ibid, para 85. 
124  ICCPR, supra note 44. 
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40 (4) highlighted the importance of imposing sanctions that are proportionate in relation to 

the circumstances and the gravity of the offence. Furthermore, Article 40 (4) has enumerated 

alternative options for dealing with child delinquency that is considered to be preferable to 

judicial proceedings, such as probation, foster care and counseling. Member States are also 

forbidden from sentencing a child to life imprisonment without the possibility of release.125 

Article 37 (a) further elaborates on the matter by prohibiting capital punishment if the 

perpetrator was a child during the commission of the crime.126  

 

 

The rights in the CRC are to some extent a reflection on the procedural safeguards in the 

Beijing Rules. Similar to Article 40 (4) in the CRC, Rule 5.1 in the Beijing Rules identifies 

the well-being of the child and proportionate measures as the main objectives of juvenile 

justice. Therefore, States are encouraged to avoid imposing sentences of merely punitive 

nature by taking personal circumstances of the child perpetrator, such as social status and 

family situation into account.127 Furthermore, Rule 8.1 stipulates that alleged child combatant 

perpetrators are entitled to protection of their right to privacy in order to prevent them from 

harm by excessive publicity and possible stigmatization. Rule 8.2 continues on the provision 

by discouraging States to publish any information that could lead to the identification of 

alleged child combatant perpetrators. Rule 13.4 reflects the provision of Article 37 (c) in CRC 

and argues that alleged child combatant perpetrators must be separated from adults and held 

detained in separate institutions or in a secluded part of an institution holding detained adults. 

Rule 17.1 (b) urges the States to impose imprisonment on juvenile offenders restrictively and 

implies that such sanctions should always be outweighed by rehabilitative measure that 

promotes the well-being of the child. 

5.2 Prosecution of Minors - Case Studies 

The following chapter will review how the rights of a child combatant in conflict with the law 

is reflected in the practice of international and domestic cases and examine how the existing 

law is interpreted in practice. This perspective is necessary since the method of this thesis 

bases its perception of the lex lata law on how the existing law is interpreted and reflected by 

international and domestic bodies. The subchapter will begin with examining how 

                                                        
125 Convention on the Rights of the Child (CRC), ibid, Article 37 (a) 
126 UN Committee on the Rights of the Child. supra note 48. para. 75. See also, UDHR, supra note 149. Article 
6 (5). 
127 The Beijing Rules. supra note 7. Commentary on Rule 5.1  
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international authorities interpret the law in this matter by closer examining the case of 

Prosecutor v. X assessed by the Special Panel. The chapter will then follow by a review of 

domestic juvenile systems in three countries, Sweden, the U.S and Rwanda and finally 

conclude the chapter by answering the second part of the research question.  

5.2.1 Prosecutor v. X 

As earlier stated, the Special Panel indicted in 2001, a child combatant who was a member of 

the Indonesian Sakura Militia, with a crime against humanity for participating in a massacre 

by killing three people at the age of 14. The charges were later amended to murder in 

accordance with the Indonesian Penal Code after the child combatant had accepted a pretrial 

agreement and pleaded guilty in exchange for the amendment.128 A report from the Judicial 

Monitoring System shows that an arrest warrant had not been issued at the time when child 

combatant was arrested and that the local police authority had questioned the child combatant 

without any legal council present. 129 Thereafter, the child combatant was held in pretrial 

detention for 11 months in an adult prison.130  

 

The Special Panel stated that children cannot be held in detention or imprisonment, unless 

there are no other options available, and in such cases, only for the shortest amount 

appropriate amount of time. Although the Special Panel acknowledged that there had not been 

any possibility to detain the child combatant in a separate youth detention facility, as there did 

not exist any at the time of the detention, the Special Panel emphasised the importance of 

separating detained children from adults.131 The Special Panel continued by stating that the 

main goal of prosecutions in situations involving gross violations of human rights is to ensure 

the victims and society’s need for justice through accountability is fulfilled. The question of 

whether child combatants should be held criminally liable was brought to light during the 

assessment and the Special Panel held that the CRC acknowledges accountability for child 

combatants by regulating how the criminal proceedings against minors is to be conducted. 

However, the Special Panel noted that there was some reluctance to prosecute children under 

international law, which stems from the fact that the main goal of the international justice 

                                                        
128 Special Panel for Serious Crimes (Special Panel). Prosecutor v. X, (Judgment), Case No: 04/2002, 
(December 2, 2002), para. 31 and para. 54. 
129 The Judicial Monitoring Program is an NGO with the task of monitoring the criminal proceedings held by 
the Special Panel. http://jsmp.tl/en/about-jsmp/.  
130 Judicial System Monitoring Program, “The case of X: A Child Prosecuted for Crimes Against Humanity”, 
(2005), accessed in, https://www.essex.ac.uk/armedcon/story_id/000386.pdf, p. 6-9. 
131Ibid. p. 6-9. 
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system lies in imposing criminal liability on the “most responsible”. The Special Panel stated 

that child combatants in many cases are recruited by force and have engaged in violence 

under duress, which grants them the status of victims rather than perpetrators. Therefore, any 

criminal proceedings against a child combatant should account for the child’s age and 

understanding with the purpose of serving the child’s best interest. Consequently, the Special 

Panel held that in cases where child combatants are brought before justice, any sentence 

imposed should aim for providing rehabilitating treatment.132 

 

 

The child combatant was found guilty of manslaughter, however, the Special Panel stated that 

there were mitigating circumstances at hand, due to the the young age of the child at the time 

of the offence. The child combatant had pleaded guilty to the charges, which was taken into 

account as a considerably mitigating circumstance, alongside with the fact that the child 

combatant had acted on the orders of a superior.133  However, the Special Panel noted that 

there were aggravating circumstances present, since the crimes were committed in cold blood 

and against defenseless young men. After an overall assessment, the child combatant was 

afforded some clemency since the mitigating circumstances of the case was of exceptional 

nature.134 The range of punishment for manslaughter according to Art 338 of the Indonesian 

Penal Code amounts to a maximum sentence of 15 years imprisonment, however the Special 

Panel stated that any imposed sentence must not only account for the gravity of the offence, 

but also individual circumstances of the convicted person. After reviewing all the 

circumstances at hand, the Special Panel sentenced the child combatant perpetrator to 12 

months imprisonment.135 

5.2.2 Sweden 
The Swedish Penal Code establishes a prohibition to impose criminal sanctions on a person 

that was under the age of 15 at the time of the commission of the crime.136 However, there are 

possibilities to initiate a criminal investigation if the scale of penalties for the offence exceeds 

one year. For instance, if it is assumed to be important to determine whether there is need for 

social service interventions. Particulary if the crime could impact the health or the 

                                                        
132Ibid, p. 12-13 
133 Prosecutor v. X. supra note 131. paras. 57-58. 
134Prosecutor v. X. supra note 131. paras 61-62.  
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136 The Swedish Penal Code (Brottsbalken) (1962:700), SFS 2015:97, paragraf Chapter 1 Section 6. 
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development of the child in a negative manner. It should be noted that the Swedish penal law 

states if that an alleged child perpetrators is under the age of 12, an investigation can only be 

initiated if there are extraordinary reasons.137 Additionally, a child under the age of 18 can 

only be detained if other adequate monitoring cannot be provided. 138  Finally, there is a 

provision in the Swedish Penal Code stating that it requires extraordinary reasons to sentence 

a person to prison if he or she was under the age of 18 when the crime was committed.139 

 

 A question of interest is how the domestic court assesses the culpability of crimes committed 

by children. In the case of NJA 2004 s. 479 where a 15 year old was indicted with attempted 

murder, the Swedish Supreme Court found that it could not be established whether the alleged 

child perpetrator had reached the maturity necessary realise that the actions could have caused 

the victims death. Therefore, it had not been shown that the child perpetrator had intent to kill. 

The Swedish Supreme Court found that the child perpetrator guilty of aggravated assault, by 

which the range of penalty is imprisonment between one to six years. However, since child 

perpetrators cannot according to Swedish law be sentenced to imprisonment if they are under 

the age of 18, the Swedish courts shall primarily sentence children to institutional care of 

young persons. 140  According to the Swedish Penal Code, any sentence imposed on an 

individual up until 21 years of age, must take the age into account as a mitigating factor.141 

Therefore, the Swedish Supreme Court imposed a sanction of eight months in institutional 

care for young persons. 142 The Swedish Supreme Court came to a similar conclusion in the 

case of NJA 2009 s. 149, where two 15-year-old alleged child perpetrators were indicted with 

arson (amongst with other crimes). The Swedish Supreme Court found that it had not been 

shown that the alleged child perpetrators had intent to light the building on fire, partially 

because of their young age at the time of the alleged offence. 143  

 

                                                        
137 Young Offenders Act (lag med särskilda bestämmelser om unga lagöverträdare) (1964:167), SFS 2015:81, 
Chapter 1, Section 31. 
138 The Swedish Code of Judicial Procedure, (Rättegångsbalken) (1942:470), SFS 2015:79, Chapter 24 Section 
4, See also The Swedish Supreme Court, NJA 2008 s. 81 (Judgment). 
139 The Swedish Penal Code (Brottsbalken) (1962:700), SFS 2015:97, Chapter 30, Section 5. 
140 The Swedish Penal Code (Brottsbalken) (1962:700), SFS 2015:97, Chapter 31, Section 1 (a).  
141 The Swedish Penal Code (Brottsbalken) (1962:700), SFS 2015:97, Chapter 29 Section 3 (3), Chapter 29, 
Section 7. 
142 The Swedish Supreme Court, NJA 2004 p. 479 (Judgment).  
143 The Swedish Supreme Court ,NJA 2009 p.149 (Judgment). 
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In the case of NJA 1996 s. 509, a child perpetrator at the age of 16 had killed a defenseless 

individual without any reason other than the victim’s ethnicity, and had been sentenced to six 

years imprisonment by the district court. The case was brought before the Swedish Supreme 

Court, where the legal question consisted of what sentence ought to be imposed in light of the 

circumstances at hand. The Swedish Supreme Court began by stating that the sanction would 

have amounted to lifetime imprisonment if the perpetrator had been an adult when the crime 

was committed. The Swedish Supreme Court affirmed that the Swedish Penal Code and 

Article 37 (b) of the CRC states that any criminal sanctions consisting of deprivation of 

liberty must be applied in the most restrictive manner Although an expert opinion stated that 

the child perpetrator was in need of care that could best have been facilitated in institutional 

care of young persons, the Swedish Supreme Court came to the conclusion that rehabilitating 

measures was not intervening enough in comparison to the severity of the crime and therefore, 

the child perpetrator was sentenced to imprisonment for four years.144 

 

 In the case B 1381-04 held before the Swedish Scania and Blekinge Court of Appeal (Court 

of Appeal), where two perpetrators, (who were both at the age of 17 when committing the 

alleged crime, although one of the perpetrators had almost turned 18 at the time of the 

offence) by abusing two people and leaving them unconscious outside in the snow without 

outerwear or shoes (it was about zero degrees Celsius outsides) were found guilty of murder. 

The Court of Appeal stated, in a similar manner to the Swedish Supreme Court in the case of 

NJA 1996 s. 509, that the age of the perpetrators had to be taken into account in the 

assessment, however, that a rehabilitative measure such as care of young persons was not 

intervening enough in comparison to the severity of the crime. However, since one of the 

perpetrators was well under age of civil majority at the time of the offence and when 

calculating the prison sentence that would have been imposed if he or she would have 

received a prison sentence, the Court of Appeal found that the length of the sentence would be 

equivocal to four years of institutional care of young persons. The perpetrator was therefore 

not sentenced to prison. However, the other perpetrator who had almost turned 18 at the time 

of the offence was sentenced to eight years of imprisonment, since the calculated amount of 

time in incarceration exceeded the amount that can be served in institutional young care.145  

                                                        
144 The Swedish Supreme Court, NJA 1996 p. 509 (Judgment), See The Swedish Supreme Court, NJA 1993 p. 
45 (Judgment) The Swedish Supreme Court ,NJA 1990 p. 622 (Judgment). 
145 Swedish Scania and Blekinge Court of Appeal, B 1381-04 (Judgment).  
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5.2.3 United States  
The juvenile justice system is regulated under State law and there is no federal conformity on 

minimum principals for holding children accountable.146 However, the United States Supreme 

Court (Supreme Court) has established precedent containing legally binding provisions for all 

the juvenile courts in the country. The Supreme Court has in the cases of Kent v. United States 

and In re Gault stated that the pillar of juvenile justice is rooted in civil law rather than 

criminal law. The juvenile courts in the States are established to determine the needs of the 

child and of society with the objective to rehabilitate the child perpetrator rather than impose 

criminal sanctions.147  

 

Although there is no common juvenile justice system in the United States, the Supreme Court 

held in the case of Roper v. Simmons, where the perpetrator at the age of 17 had committed 

murder and had (after turning 18) been sentenced to death by the district court, that it has been 

scientifically proven that children under the age of 18 in general are lacking maturity and has 

an underdeveloped sense of responsibility compared to adults. The Supreme Court continued 

by affirming that juveniles have a greater claim than adults in being forgiving for failing to 

escape negative influences in their environment and that their youth constitutes a mitigating 

factor. Therefore, the Supreme Court found that the imposed death penalty was incoherent 

with the United States Constitution.148 The Supreme Court further developed the analysis in 

the Roper v. Simmons case in Graham v. Florida, where a 16 year old previously had been 

sentenced to probation for burglary , but since the perpetrator had violated the probation by 

committing other crimes, the Florida trial court had revoked the probation and sentenced the 

child perpetrator to lifetime imprisonmen without any possibilities of parole. The Supreme 

Court found that the sentences imposed by the Florida trial court had failed to take the 

perpetrator’s age into account and that juveniles are not sufficiently culpable to deserve life in 

prison without parole for a non-homicidal crime.149 Furthermore, in the case of J.D.B v. North 

Carolina, a special needs student, who was suspected of committing burglary at the age of 13, 

had been questioned by the police. The alleged child perpetrator had during the interrogation 

incriminated him or herself by confessing to burglary. The child perpetrator had neither been 

informed of his or her procedural rights nor had the police contacted the perpetrator’s 
                                                        
146 Cipriani, D. supra note 45. at 221. 
147 U.S Supreme Court, Kent v. United States, Case No: 383 U.S 541 (1966), See U.S Supreme Court, In re 
Gault, Case No: 387 U.S 1 (1967). 
148 US. Supreme Court, Roper v. Simmons, Case No: 543 U.S 551 (2005). 
149 US. Supreme Court, Graham v. Florida, Case No: 560. U.S 48 (2010). 
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guardians in advance. The Supreme Court stated, in line with the verdict in the cases Roper v. 

Simmons and Graham v. Florida, that children are more vulnerable and susceptive to outside 

pressure than adults and cannot be subjected to police interrogation in the same manner as an 

adults. Furthemore, the Surpeme Court held the age of the perpetrator had to be taken into 

account before taking a suspect into custody.150 

5.2.4 United States v. Omar Khadr 
A relevant case for this study is United States v. Omar Ahmed Khadr tried by the Court of 

Military Commission in the U.S. The perpetrator was a 15-year-old child combatant with 

Canadian citizenship, who whilst fighting for Al Qaeda in Afghanistan in 2002 had killed a 

U.S Sergeant and wounded two others. The perpetrator was in 2002 incarcerated in 

Guantanamo Bay Detention Facility for three years before being indicted with violations 

against the laws of war by the Military Commissions. The charges against the perpetrator 

amounted to conspiracy, murder and attempted murder.151 However, the Supreme Court had 

previously found that the Military Commissions lacked the power to prosecute and any 

criminal proceedings held there was a violation of the United States Constitution and the four 

Geneva Conventions.152 The charges were later dropped since the Combatant Status Review 

Tribunal (CSRT) found, after determining whether the Military Commissions could establish 

jurisdiction in the case of Omar Khadr, that the Military Commissions was not the proper 

authority to determine if the perpetrator was an unlawful enemy combat, which at the time 

was required to establish jurisdiction.153 However, after the Military Commissions Act was 

signed in 2006, which included jurisdiction over the crimes murder in violation of the laws of 

war, attempted murder in violation of the laws of war and conspiracy, the perpetrator was re-

indicted before the Military Commissions.154 While the perpetrator was held in detention, he 

subjected to a sleep deprivation technique by United States authorities in order make him less 

                                                        
150 US Supreme Court, J.D.B v. North Carolina, Case No: 131 S.Ct 2394 (2011). 
151 Court of Military Commission, United States v. Omar Ahmed Khadr, (decision on Jurisdiction), available at 
http://www.defense.gov/news/Nov2005/d20051104khadr.pdf.   
152 U.S Supreme Court, Hamdan v. Rumsfeld, Case No: 05-184 (2005). 
153 Combatant Status Reviwe Tribunal, United States v. Omar Khadr (decision), Case No:  ILDC 749 (US 
2007), para. 11-14. The term “unlawful enemy combatant” is defined in § 948(1) the U.S, Military Commission 
Act of 2006, Public Law No 120 STAT.2600 (i) “as a person who purposefully and materially has supported 
hostilities against the United States or its co-belligerents who is not a lawful enemy combatant (including a 
person who is part of the Taliban, al Qaeda, or associated forces): or (ii) a person who, beforem on or after the 
date of the enactment of the Military Commissions Act of 2006, has been determinded to be an unlawful enemy 
combatant by a Combatant Status Review Tribunal or another competent tribunal established under the authority 
of the President or the Secretary of Defense”.  
154 U.S, Military Commission Act of 2006, Public Law No 120 STAT.2600, See §§§ 950 (v) (15), 950 (s) and 
950 (v) (28). 

http://www.defense.gov/news/Nov2005/d20051104khadr.pdf
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resilient to interrogation. Thereafter, Canadian Officials questioned the perpetrator without 

any legal council present. The conduct of the Canadian Officials was in 2010 subjected to trial 

by the Supreme Court of Canada, which held that the circumstances of the perpetrators 

imprisonment constituted a violation against fundamental rights in international law.155  

 

The perpetrator was in 2010 found guilty and was sentenced to 40 years imprisonment. 

However, the Military Commission affirmed that the practical effect of the sentence was 

limited since the perpetrator before the trial had accepted a pretrial agreement, by which the 

perpetrator agreed to plea guilty and in return, receive a sentence of eight years 

imprisonment.156 The plea agreement guaranteed that the United States Government would 

facilitate a transfer to Canada after a year of imprisonment in Guantanamo Bay Facility 

Centre (counting from the day when the judgment was delivered).157 The perpetrator was 

transferred to Canada in 2012 and thereafter, appealed to the Court of Appeal of Alberta to be 

released on probation. The Court of Appeal of Alberta concluded that the agreement between 

the United States and Canada recognized a possibility for the perpetrator of receiving parole 

and be released from custody earlier than scheduled.  Furthermore, the Court of Appeal of 

Alberta noted that the perpetrator had, up to the date of the trial, been imprisoned for 12 years 

for a crime committed as a child. The Court of Appeal of Alberta held that if the perpetrator 

had been tried in Canada, the maximum sentence imposed would have been ten years of 

imprisonment. Furthermore, the Court of Appeal of Alberta emphasisesd that if the 

perpetrator’s appeal (the perpetrator has appealed for release on bail to the Crown of Canada, 

which has to this date not yet been tried) would be successful and had been denied judicial 

interim release, the perpetrator would have had to serve additional time incarcerated for 

crimes committed as a child, of which he is likely to be acquitted. He was therefore released 

on probation.158 The Supreme Court of Canada tried in the case of Bowden Institution v. 

Khadr whether the perpetrator had been convicted as a minor. The Supreme Court of Canada 

found that the eight-year sentence must be treated as a single global sentence for all the 

offences of which the perpetrator had pleaded guilty and that the length of the sanction was 

                                                        
155 The Supreme Court of Canada, Canada (Prime Minister) v. Khadr, 2010 SCC 3. 
156 U.S. Department of Defense, News Release No. 1002-10, DOD Announces Sentence for Detainee Omar 
Khadr (October 31, 2010), available at: http://www.defense.gov/releases/release.aspx?releaseid=14023. 
157 U.S Military Commission, United States v. Khadr, Offer for Pre-trial Agreement, (October 13, 2010), 
available at 
http://www.defense.gov/news/Khadr%20Convening%20Authority%20Pretrial%20Agreement%20AE%20341%
2013%20Oct%202010%20(redacted).pdf, para. 6 (a).  
158 Court of Appeal of Alberta, Bowden Institution v. Khadr, 2015 ABCA 159, para. 37-39.    

http://www.defense.gov/news/Khadr%20Convening%20Authority%20Pretrial%20Agreement%20AE%20341%2013%20Oct%202010%20(redacted).pdf
http://www.defense.gov/news/Khadr%20Convening%20Authority%20Pretrial%20Agreement%20AE%20341%2013%20Oct%202010%20(redacted).pdf


 

 45 

less than the minimum sentence for an adult. Therefore, the Supreme Court of Canada 

established that the sanction of eight years imprisonment was equivalent to a youth 

sentence.159    

5.2.5 Rwanda 
Rwandan domestic legislation stipulates that children under the age of fourteen cannot be held 

criminally liable for their actions160 and that any criminal proceedings taken against a child 

between the age of fourteen and 18 must acknowledge the age as a mitigating circumstance. 

For instance, if he or she is found guilty of committing a crime following death penalty or 

lifetime imprisonment with special provisions, the sentence shall be set in between 10 or 15 

years imprisonment. If the sanction imposed would have been a fixed-term imprisonment or a 

fine, the perpetrator cannot be imposed a sanction, exceeding half the length or sum he or she 

would have received as an adult. 161  The court must treat an alleged child combatant 

perpetrator in a manner that enhances and promotes his or her well-being if penal proceedings 

are initiated. Furthermore, the court must it it’s finding demonstrate that the alleged 

perpetrators personality has been taken into account and a failure to do so constitutes enough 

reason to re-examine the case.162 In the case of Ministére Public v. Nzanbonimpa J.Bosco, the 

Court of First Instance of Gisenyi (CFI) charged a minor who was under the age of 18 at the 

time of the alleged offence with genocide. Since the alleged perpetrator had prior to the 

prosecution pleaded guilty and therefore, the Rwandan Penal Law states that the sanction 

imposed is imprisonment of between 7 and 11 years.163 However the CFI found that the age 

of the alleged child combatant perpetrator constituted a mitigating circumstance and imposed 

a sanction of five years imprisonment and the legal costs.164  

 

Rwanda has set up another judicial organ, the Gacaca Courts, which operates alongside with 

the national courts and has established jurisdiction over the crime of genocide and crimes 

against humanity that were committed between October 1, 1990 and December 31, 1994165 

                                                        
159 The Supreme Court of Canada, Bowden Institute v.  Khadr, 2015 SCC 26. 
160Rwandan Organic Law No. 54/2011 of 14/12/2011, Chapter 6 Article 58, paragraph 1.  
161 Rwandan Organic Law No. 01/2012/OL of 02/05/2012, Article 72, paragraph 1-2.  
162 Rwandan Organic Law N°54/2011 of 14/12/2011, Chapter 6 Article 59, paragraph 2-3.  
163 Rwandan Organic Law No. 08/96 of 30/08/1996, Article 2, paragraph 2, and Article 15, paragraph 1 (a).  
164 Court of First Instance of Gisenyi (CFI), Ministére Public v. Nzambonimpa J. Bosco, R.M.P 69.430/S4/KD. 
CSTPI Gisenyi R.P/98 (Judgment) (28 December 1998) 
165 Rwandan Organic Law No. 13/2008 of 19705/2008, Article 7, paragraph 2. 
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and began its first proceedings in 2005.166 One of the main reasons why the Gacaca Courts 

were established was to expedite criminal proceedings since many who were suspected for 

committing crimes during the genocide in Rwanda had been incarcerated since 1994. 

Furthermore, the Rwandan Government desired to diversify the legal approach to genocide 

and respond with mechanism, which stems from reconciliation, reconstruction and 

reintegration. 167The Gacaca Courts main focus is to restore social harmony to the society 

with punishments of the alleged perpetrators being less important.168 Thereby, the Gacacan 

process strives to establish the truth about what happened during the genocide in Rwanda, 

eradicate the culture of impunity, reconcile the national inhabitants, strengthen their sense of 

unity and solve issues through a justice system based on Rwandan custom to rebuild the 

society. 169  The Gacaca courts consist of laymen participating as judges and the active 

participation of the entire society. An individual brought before the Gacaca Court must in a 

detailed manner describe the circumstance how the offence was committed, such as if the 

alleged perpetrator had any help from an accomplice and if there were any casualties as a 

result from the crime. If the perpetrator prior to the trial has confessed guilty of committing 

the crime, he or she must apologize to the public in order for the court to accept the 

confession and reduce the sentence.170 Although the Gacaca Courts have not established a 

MACR in the law regulating its proceedings, the Rwandan penal code is also applicable on 

the proceedings of the Gacaca Court. Therefore, the court has jurisdiction to prosecute any 

individual who were fourteen at the time of the alleged offence. 171  Child perpetrators are 

entitled to a reduced sentence in comparison to adults. For instance, a crime committed by an 

adult that corresponds to death penalty or lifetime imprisonment, is reduced to in between 10 

to 20 years imprisonment if the perpetrator is a child. 172  

 

A report from Child Solder International shows that many alleged child perpetrators have 

spent eight years imprisoned before having their case tried at the Gacaca Courts. There have 
                                                        
166Drumbl, M. A. (2007). Atrocity, punishment, and international law. Cambridge University Press. E-book., p. 
85. 
167 Drumbl, M. A. Ibid, p. 86. 
168 Human Rights Watch, Justice Compromised - the Legacy of Rwanda's Community- Based Gacaca Courts, 
Human Rights Watch, New York, U.S, 2011, p. 17. 
169 Ingelaere, B (2008). The Gacaca Courts in Rwanda. Huyse L. Salter M. (eds.). Traditional Justice and 
Reconciliation after Violent Conflict: Learning from African Experiences, International Institute for Democracy 
and Electoral Assistance. (visited on 28 July 2015) available at: 
http://www.idea.int/publications/traditional_justice/upload/Chapter_2_The_Gacaca_Courts_in_Rwanda.pdf, 
p.37. 
170 Ingelaere, B., Ibid, p. 39. 
171 Rwandan Organic Law No. 54/2011 of 14/12/2011, Chapter 6 Article 58, paragraph 1. 
172 Rwandan Organic Law No. 13/2008 of 19/0572007, Article 20, paragraph 3.  
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been cases where alleged child perpetrators have been subjected to aggravated assault while 

being held in detention.173 Furthermore, the Human Rights Watch has criticized the Gacaca 

Court for not upholding standards required to conduct a fair trial. Many of the judges are 

survivors of the genocide and have lost close relatives in the massacres. There is a possibility 

to have a judge withdraw from participating in the proceedings if any of the parties raises  any 

objections. However, the Human Rights Watch has documented that there has been cases were 

judges have declined to disqualify themselves even when objections have been raised.174 

5.3 Lex Lata 

The question of interest is if the accountability of child combatants prescribed by international 

criminal law is compatible with the procedural and substantive rights of the child. In regards 

of Article 6 (4) in Protocol II, it could be argued that the provision supports the idea of not 

imposing full accountability on child combatants. The prohibition implies that children cannot 

fully possess the mental development required to commit such serious violations that follows 

by capital punishment. Since the age limit in Article 6 (4) in Protocol II is a reflection of the 

CRC amongst other international instruments, it is not unreasonable to say that the CRC also 

support reduced accountability for child combatants. The theory is foremost reflected in  

Article 3 and Article 6 as the promotion of rehabilitative measures is an indication of that the 

CRC recognized that child combatants suffer from the negative impacts caused by 

participating in armed conflict. Furthermore, since children are ensured freedom of expression 

in Article 12 and Article 13, which can be subjected to the restrictions enumerated in Article 

13 (2). It could therefore be said that the CRC to some extent recognizes children capable of 

understanding the impact of their actions.  In light of the conduct of child combatants in 

armed conflict, it could be said that the CRC holds that child combatants cannot be viewed 

criminally liable in the same manner as adults. In conclusion, if a child combatant is subjected 

to criminal proceedings, the CRC promotes a reduced form of accountability, which coincides 

with the view of international criminal law.  

 

Likewise, the Beijing Rules supports the idea of imposing child combatants with a reduced 

form of liability. For instance, since Rule 17.1 emphasises the need for rehabilitative 

                                                        
173 Child Soldier International, “Child Soldier Global Report 2004”, Coalition to Stop the Use of Child Soldiers, 
(visited on 28 July 2015), available at:  
file:///C:/Documents%20and%20Settings/%C3%84garen/Mina%20dokument/Downloads/globalreporttextweb73
61911.pdf , p. 91. 
174 Human Rights Watch. supra note 194. p. 20.  
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measures instead of punitive sanctions, it could be said that the provisions in Rule 17.1 

implies that child combatant primarily are victims and have suffered psychological injuries as 

a direct result of engaging in armed conflict.  

 

A review of the case in the Special Panel shows that the procedural and substantive rights of 

the child was accounted for. However, the child combatant was under the age of 15 during the 

commission of the crime, which as earlier stated, can be crystallized as a common MACR in 

international criminal law. Therefore, it could be argued that the Special Panel by holding the 

child combatant perpetrator accountable, acted in a manner that is incompatible with 

international law. For instance, the verdict could be said to violate the international human 

rights and infringe of the provisions in international humanitarian law, in particular of 

Protocol II and the CRCAC. Therefore, it is imperative to establish a common MACR in 

international criminal law.  

  

The Swedish juvenile penal system is fairly coherent with the international rights of the child. 

The provision prohibiting any imposed sanctions or initiation of criminal proceedings against 

children under the age of 15, could be said to reflects the provisions in Article 3 of the CRC. 

Thereby, the provision also promotes rehabilitative and restorative measures in order to 

protect the physical and psychological development of the alleged child perpetrator. 

Furthermore, the cases of NJA 2004 s. 479 and NJA 2009 s. 149 shows that the youth of an 

alleged child perpetrator is recognized as a mitigating circumstance. Furthermore, since the 

Swedish Supreme Court in NJA 2009 s. 149 stated that it had not been shown that the child 

perpetrator committed the act with intent, reduced mental capacity could also raise the burden 

of proof.  

 

However the judgment in the case B-1381-04 illuminates flaws in the Swedish criminal 

justice system. The oldest perpetrator was sentenced to eight years of imprisonment, whilst 

the younger perpetrator was sentenced to four years of institutional care for young person, 

even though the age difference between the two perpetrators was small, due to a fault in the 

criminal system. The sentence could be said to infringe the right to development in CRC, as 

the chances of the oldest perpetrator of rehabilitating and successfully reintegrate into society 

is limited.   
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The judgment in the case of NJA 1996 s. 509 could arguably contradict some of the main 

guidelines of juvenile justice. Although it was clear that the child perpetrator was in need of 

care that would be best attended to in an institutional care for young persons, the Swedish 

Supreme Court sentenced the child to imprisonment and thereby derailed from the idea of the 

best interest of the child as a primary consideration. Furthermore, it could be said that the 

Swedish Supreme Court took a retributive approach instead of promoting rehabilitation and 

restorative measures. The Swedish Supreme Court seemingly dismissed alternative measure 

to imprisonment, motivating that it would not be intervening enough in proportion to the 

crime. Therefore, the judgment could be argued to be an unlawful infringement of the child 

perpetrators right to development in Article 6 of the CRC.  

 

 

Although the United States has not ratified the CRC, the Supreme Court has upheld its 

provisions through case law. The precedent in Kent v. United States and In re Gault reflects 

the goal of promoting rehabilitative measures held in Article 3 of the CRC and Rule 17.1 (b) 

of the Beijing Rules. Furthermore, the judgment in Roper v. Simmons sustained the provision 

in Article 6 (4) of Protocol II and Article 37 (a) in CRC by prohibiting capital punishment on 

an individual who were under the age of 18 at the time of the alleged offence. Furthermore, 

the Supreme Court affirmed that children possess a less developed sense of responsibility in 

comparison to adults, which is in line with the notion of the accountability of children in 

international law. Likewise, in the case of Graham v. Florida, the judgment supports the 

prohibition in Article 37 (a) by overturning a sentence of lifetime imprisonment imposed on a 

child perpetrator. In addition, the precedent in the case of J.D.B v. North Carolina further 

supports the provisions in the CRC, in particular Article 3 of the CRC, since the Supreme 

Court affirmed the necessity of accounting for the age of an alleged child perpetrator 

throughout the entire legal process.  

 

However, the case of Omar Khadr raises questions regarding the application of international 

rights and standards for children in conflict with the law. Although it cannot be said that the 

decision to prosecute the perpetrator was contradictory to international law, since the 

perpetrator was 15 years old at the commission of the crime. However, the stipulated facts 

shows that the perpetrator was sent to an adult detention facility, which raises doubts of 

whether the domestic authorities has approached the matter with the best interest of the 

perpetrator as a primary focus. Such environment cannot be said to promote the development 
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of the perpetrator and the future reintegration to society. Although it remains unclear whether 

the perpetrator was held separate from adult during the pretrial detention, it is not 

unreasonable to argue that the local authorities ought to have placed him in a juvenile 

detention centre in order to ensure that his right to development would be fully respected. In 

addition, it can be questioned if the decision to uproot the perpetrator from his home and 

transfer him to a country where the perpetrator reportedly has no family or other relatives 

promotes his rehabilitation and development. Furthermore, it is clear that the perpetrator was 

held in pretrial detention for eight years before being brought before a court, which in itself 

could be a violation of Article 6, Article 37 (b) of the CRC. It cannot be said that the length of 

the pretrial detention reflects the principles in Rule 17.1 in the Beijing Rules.  In addition, the 

fact that the name of the perpetrator was published, is incompatible with the right to privacy, 

which by the Beijing Rules is held as vital in protecting the development and reintegration of 

the child. In addition, the fact that the perpetrator was subjected to sleep deprivation could in 

itself violate the right to a fair trial as the information from the interrogation has been 

obtained in an unlawful manner. It is not unreasonable to say that the methods of interrogation 

amount to inhumane treatment, which is incompatible witht the provisions of the CRC.  

 

Furthermore, it could be questioned whether the imposed sentence of 40 years, although it 

was of merely symbolic nature, is proportionate in relation to the nature of the crime. Even 

though the war crime of murder and attempted murder undeniably are a serious violations of 

international humanitarian law, the Military Commissions did not show that the young age or 

the personal circumstances of the perpetrator was taken into account during the assessment.  

This implies that the sentence was of punitive nature rather than promoting rehabilitation. The 

fact that the perpetrator was viewed as an “unlawful enemy combatants” further supports this 

theory. In addition, since international humanitarian law and international human rights law 

prohibit the recruitment of children under the age of fifteen in armed groups, is is clear that 

the perpetrator was recruited in a unlawful manner, which further supports the theory that he 

should primarily had been viewed as a victim of war crime.  

The question of interest is how the case of Omar Khadr affects the future development of law. 

The conduct of, in particular the United States, undermines the legal authority of the CRC 

since it is dependent on the Member States following and maintaining its provisions. The case 

of United States v. Omar Khadr not only contradicts the idea of rehabilitation and 

reintegration being the primary goals of juvenile justice, but also challenges the recognized 

notion of child combatant’s dual status as victims and perpetrators in international criminal 
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law. Consequently, the case of Omar Khadr shows that the rights of the child is not always 

implemented and enforced in domestic proceedings. This ultimately weakens the protection of 

child combatants in conflict with the law and derails from the idea of achieving a proper 

balance between accountability and the rights of the child.    

 

The domestic legislation and practice in Rwanda has not shown balance between the 

accountability of child perpetrators and the international rights of the child. Although the 

Rwandan penal law some extent reflects the principle of viewing the youth of and alleged 

perpetrator as a mitigating circumstance and promotes a reduced accountability for child 

perpetrators, (shown in the case of Ministére Public v. Nzambonimpa J.Bosco,). This reflects 

the results of the research and the provisions in Article 3 and Article 6 in the CRC. However, 

the Rwandan penal law stresses the importance of accounting for the characteristic features of 

an alleged perpetrator, which could be said to contradict the standards set in Article 2 of the 

CRC. It could be argued that any consideration to circumstances not explicitly stated in the 

law could result in an unfair hearing. Evaluations based on subjective factors such as personal 

traits promotes legal reasoning based on arbitrariness and would result in a uncertain legal 

position as it would be difficult to crystallize what the legal prerequisites for accountability 

are. Furthermore, the idea and structure of the Gacaca Court seemingly would be deemed 

suited for conducting criminal proceedings against alleged child perpetrators. However, the 

practice in which the hearings are committed are not suited for assessing the accountability of 

a child perpetrator since, as the Human Rights Watch has stated in its report, that main 

elements of a fair trial cannot be upheld and that the privacy of the alleged child perpetrator is 

not protected. Because the hearings are public, and in many cases attended and judged by 

victims of the armed conflict and acquaintances to the alleged perpetrator , he or she is at risk 

of being exposed to stigmatization. In addition, such events can result in a treatment of the 

child perpetrator that disregards the child’s sense of dignity and worth.  

 

In conclusion, it cannot be said that the accountability of a child combatant has properly been 

balanced with the rights of the child established in international law. Although the case law of 

the Supreme Courts in Sweden and the United States has upheld the provisions of the CRC 

and other international instruments (with some exceptions), the review of the criminal 

proceedings against X and Omar Khadr, along with the domestic penal system in Rwanda 

shows that child combatants are not guaranteed treatment that coincides with the procedural 
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and substantive safeguards established in international human rights law. 

  

In light of the research findings, the following question of interest is how the imbalance 

between accountability and the international rights of the child affect the future development 

of the law. Although it cannot be said that the conduct of, for instance the United States in the 

case of Omar Khadr or the maltreatment of X in the case assessed by the Special Panel would 

be deemed acceptable by international law, it ultimately weakens the protection of child 

combatants, since the States cannot ensure.   

 

 

 

 

6. Final Conclusions 

Should child combatants be held criminally liable for their actions? Since the research has 

shown that child combatants often act on the orders of a recuriter and at many times are 

coerced to committ crimes, it could be argued that child combatants primarily are tools of 

warfare rather than perpetrators. In light of the circumstances in which a child combatant 

operates, (illuminated in chapter two and chapter four) it has been shown that most child 

combatants are either kidnapped or driven to fight for an armed group by fear for their safety 

and well-being. Furthemore, since the research in the field of psychology and neuroscience 

shows that exposure to violence causes impairments to the mental and physical development, 

it is questionable whether child combatants are able to properly understand the full extent of 

their actions and the context in which they are committed. In addition, it can be questioned 

whether conducting criminal proceedings lies within the best interest of the child combatant. 

The research findings would rather suggest that former child combatants are in need of care. 

Therefore, in light of Article 6 of the CRC, it could be said that States ought to refrain from 

criminal proceedings and address the issue with alternative measures, such as restorative 

justice and the establishment of truth commissions. Furthermore, it has been shown that 

prosecuting child combatants would not be without difficulties, as there is no common MACR 

in international criminal law.  
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In conclusion, the research findings imply that crimes committed by child combatants should 

not to address by criminal prosecution. Therefore, it could be said that the thesis supports the 

theories of researchers Sonja C. Grover and Cécile Aptel, by holding that child combatants 

should be excluded from the purview of criminal liability.  
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