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7.1 Introduction

This article suggests a re-interpretation of human rights accountability
taking into account the globalization process, the crisis of the modem
nation-state and the new role-played by transnational, national and local
actors in implementing and developing human rights law. The focus on
impact and accountability is meant to demonstrate the importance of, and
the legal basis for, broadening human rights advocacy in addressing
additional actors.

Moving human rights beyond its "state-centric paradigm” serves three
purposes:

I to strengthen the role of advocacy networks, "new international legal
subjects”, operating across borders within political  systems,
irrespective of their nationality, and occupying a legal and social space
that ignores the boundaries between states;

to provide a legal framework that will make influential "non-state
actors”, such as transnational companies and financial institutions {e.g.
World Bank, Intemational Monetary Fund), more accountable in their
role of creating and sustaining poverty, social exclusion and violations
of human rights;

to support the establishment of an hwernational Criminal Coyrt and
the enforcement of a "universal jurisdiction” for crimes against

" Part of this article has been presented at the Couoference "Conditions for
[mplementing Human Rights”, Lund, 22-23 March 1999, and at the World
Congress of Sociology of Law, RCSL ISA. “Workshop on Human Rights and
.Non-Governmental Organizations”, Warsaw and Cracow, 15-17 July 1999,
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humanity and genocide. In this respect, it is to de-legitinyize E
"sovereignty discourse”, and the efforts of governments tq

violations by claiming their actions to be an "internal affair” Justify

7.2 Human Rights, National Sovereignty, and the ?5.,._

State System

For three centuries, international relations have been organized aroung the
principle of sovereignty. States, the principal actors in internationa]
relations, are seen as sovereign, and are subject to no higher politica]
authority. The duty correlative to the right of sovereignty ig fon.
intervention, which means an obligation not to interfere in matters that are
essentially within the domestic jurisdiction of sovereign states. "Humay
rights" were traditionally seen as Just such a matter of domestic
jurisdiction, within the international law of human rights and the inter-stae
system (Donnelly, 1998:3-17; Held, 1996:83-89; Bartolomei, 1994:55-66),

In many cases, violations of human rights have their origin directly or
indirectly, actively or passively, in “state actions or omissions" and are
justified as prerogatives of sovereignty, as well as in the name of state-
national interests and national security objectives.

Given the fact that the current inter-state system is “state-centered”, the
implementation and enforcement of international norms of human rights is
left to the initiative and political will of the individual nation-states. In this
respect, the existence of international human rights regimes has proved
"impotent to prevent or punish" major violations in human rights (Santos,
1995:327-337; Bartolomei, 1997a:162-1 70).!

Looking briefly at the history of the modern state in Europe, some
authors have explained how the concept of sovereignty mediated the rise
of the modern state, while framing the development of democracy and the
processes through which it was developed. At the same time, the state
became the primary focus of public decision-making, and the liberal

! For instance, during the 1980s, an estimated 70,000 Salvadorans were kilied,
abducted, or tortured by state security forces or paramilitary organizations. Across
the border in Guatemala, between 1978 and 1989, the governmuent was responsible
for the death or disappearances of over 100,000 civilians, mainly indigenous
peasants, while approximately 450 rural villages were razed by the armed forces.
In response to these atrocities, a network of internationally based nonstate actors
targeted the governments of Bl Salvador and Guatemala (Bwrgerman, 1998:903).
Between 1976-1983, 30,000 people disappeared in Argentina (Bartolomei, 1994).
Amnesty laws were sanctioned in these countries, after these human rights
violations (Roht-Arriaza & Gibson, 1998),
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ic nation-state became the dominant form of the modemn state
. onﬁmﬁ“.wowwnmgm (Held, 1996:31-46; Santos, 1995:403-416). o
MM%E&DQ of the formation of the modern state, as Held explains, is in
-4 ihe story of the formation of Europe, and .i ce versa. duo” development
. distinctive European identity is closely tied to the creation of mﬁ.oﬁum
mmﬁmm. The states system of Europe, moreover, has had an mﬁ&@&EmQ
pence on the world, well beyond mE.ou_w.u mg.omummm nxmumﬁ_o_w and
development, for instance, had a mmom.m?m role in shaping the politica mn%ﬁ
m..n.wo modern world. At the same time, debates mwoﬁ. n.mm nature of the
dern state derived from European Eﬁomongmw. n.m%_m_o? mxwocmw 10
recognize this is by no means to claim that everything of importance about
e state has been said in Europe alone (Held, 1996:31-32). |
- There are six important developments in the history of the state system,
geording to this author:
. the growing coincidence of territorial boundaries with a uniform
system of rule;

the creation of new mechanisms of law-making and enforcement;

5

.

the centralization of administrative power;

the alteration and extension of fiscal management;
the formalization of relations among states, and;

the introduction of a standing army" (Tbid., 1996:36).

The emergence of the modern stale signajed a new &mnﬁmmqm terrain
including claims to sovereignty, Ea@m_wnambom_ nn_uamwmsﬂmaom. Hm:ﬁ
legitimacy, which radically recast "traditional understandings o ._Mi
community and politics” (Held, 1996:37). In omu.m_, ,.ao_..mm, the core ide:
within the modern state is an "impersonal or constitutional order”, limiting
a "common structure of authority”, which specifies Em nature and form o
' the control and administration over a given community (Tbid. 1996:37-38).
The history of modernity in Europe is &mw analyzed from .mnomum
perspective by authors like Santos, who relate this process to the histor _.nm

| trajectory of modernity in the ﬁmmwrnamm and mm@%m:mrmamu 09.(559,
"Europe did not just enter modernity; it invented it and Eﬁ_c.mma it upo:
other civilizing projecis throughout the world with the mx&rm:ﬁ purpos
of extracting benefits thereby” ... "For non-Evropean countries, Hﬂ._.oamBmﬂ
was... rather a partial and, to a great extent, a ﬁﬂﬁ?_ experience C
unequal contact and exchange. Due to their position in the world systernr
such countries were not able, in general, to set the agenda or mu.m pace n
modernity, and only to a very limited extent could they modify it ﬁ% Ew.
advantage" (Santos, 1995:271). In this way, the routes toward modernit
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are broader patterns, which continue to unfold in & sea of contj
variables and multiple combinations. Even 50, it is a "history that
backwards, from the present to the past” (Thid., 1995:272).

Nation-states, furthermore, have traditionally performed 4 rathey
ambiguous role in relation to the process of cultural diversity an4
vniformity. "Externally®, they have been fhe champions of "culturg)
diversity”, of the authenticity of the "national culture”, but __Eﬁ.nmcw__
they have been the champions of "homogenization" and "uniformity”, The
rich variety of local cultures coexisting in the national territory wag
crushed whether by power of the police, the educational system, the mpgg
media, the legal system, or by all of them in conjunction. This roje hag
been played in very different forms in care, peripheral and semi-peripherg]
countries. Today, however, the political struggle over homogenization apg
uniformity through the process of globalization transcends the territorial
borders, which is outside the area of the nation-state {Santos, 1995:257-58;
Bennett, 1998; Bartolomei, 1997a:157-179).

This process of homogenization, at the internal level of the nation-state,
affected directly and indirectly the rights of minorities and indigenous
peoples, at both the national and focal level. Stavenhagen explains how the
paradigm of Western modemity, which is based on this idea of the
"modern nation-state”, has developed, on the basis of a number of policies
regulating the relations between states. This includes the diverse ethnic
groups who are integrated in those territories of the existing countries. This
issue of minority rights can only be understood 'within the framework of
the concept of the modern nation-state, at the present time, and in relation
to the policies of States in regard to minorities, In the worldwide process
of modermization, it was expected that sub-national ethnic identities would
tend to disappear and lose their former relevance, Local, communal, and
ethnic identifications would be teplaced by wider loyalties to the nation
and the state. At the same time, in "the Marxist paradigm”, questions
related to ethnic identity were not deemed relevant, either in the analysis of
soncrete social situations, or in the structure of political organization and
iwction (Stavenhagen, 1994:12-13; see also Bartolomet, 1997a:173-179).

Looking at the inter-state system, democracy in nation-states has not
een accompanied by democratic relations among states and societies
luring the 19th and 20th centuries. The grafting onto this structure of the
Jnited Nations in the aftermath of the Second World War did not
undamentally alter its core features. In fact, the UN Charter enhanced the
ole of the "great powers", and further legitimized their claim to leadership
0 international politics (Held, 1996:73). "Hegemonic states" have
ubordinated intemational human rights to their geopolitical interests and
bjectives, which are defined in narrow national terms, with the result that
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¢ double standards, especially during the cold war, still continue to
%.EEmH in the post-cold war period (Donnelly, 1998:86-114; Bartolomei,
904:299-307). . . . United
Besides this, the Human Rights Regime nﬁ.:m_mm on ﬁm_ﬁ Unite
ations, which came into being after the adoption of the "Unjversal
”..m.nmmm.mmob of Human Rights" on Ownm::uwﬂ. 10, Aw&md has been from the
.mmmEm.:m. a rather weak regime and it remains so 8%.%. Strong
eclarations and promotional activities have not been m.mmmw.mmmn_ into m_ﬂ:wum
.Hmmwaﬁmmmo: and enforcement practices. In other an.m, implementation
and enforcement of mternational human rights were designed _mammmu‘ as a
satter for national state action. The undisputed supremacy of the principle
,f national sovereignty ensured the states against muucmﬁ.m.mmﬁm:ﬂ. It was
B%:omﬂ that the idea of an effective promotion of human rights would be
4t odds with the proper functioning of the state system (see here Donnelly,
©1998:3-17; Santos, 1995:327-337; Bartolomei, 1994:87-198).
In relation to human rights issues, the nation-state has been a focal
-point in human rights struggles, both as violator and as Muon.oﬁHm..
”...mcmqmznow of human rights. However, in the light of recent changes in 9@.
principle of sovereignty", and as a consequence of the process mm,
.m.mo_um_ﬁmmos and the transnationalization of the legal field, the mﬁ.mﬁm s
....Ecmo_uo_% of international legal subjectivity is nrm:m_.un.amﬁ.m by transnational
collectivities. For example, non-governmental organizations ..ZQOm- and
the human rights movement) and TNCs (transnational companies) (Santos,
1995:347-353 and Bartolomei, 19974:184-190). . .
In this respect, international regimes refer to m:ﬁwn._muonmm normative
consensus ameng nation-states and, as such, they raise two major 1ssues
that remain unresolved. First, the extent to which the :HE.B.maqm
consensus” collapses whenever the overriding Eﬁmnmmcm.m of national
sovereignty are considered because of viclations of human :mn»m..mmoo:aﬂ
the extent to which the inherent statism of "implementation and
enforcement mechanisms" blocks the emergence of new international .Hmmﬁ
subjects with a more "cosmopolitan orientation” m:m a ﬁ.mbwmmﬁcm&
Practice of greater efficiency (Santos, 1995:334-35; Bianchi, 1997:179-
204).




14U Human Rights in a Giobal World

7.3 The Process of Globalization and the Crisis of . __
€

Modern Nation-State

In the past few decades, the intensification of regi
E@.oonumoﬁmabamm. and the spread of global H.QHNWMMMM MM am“
MMMM %<Mﬁ questions about the ability of states Qomamﬂﬂ. womwwmwmbﬁ
des auam Mmu ﬁmw with QQ.ES% placed upon them by transnationaf mo% v
ont er hand, questions the accountability of states for those wh, o
eeply affected by them (Held, 1996:73-89; Beck, 1998:167.104) | © ¢
. >noﬁ.u&ﬁm to Santos, "In the last three mwnm.amm )
Eﬁoamnu.obm have known a dramatic Intensification, from ._
mgmconﬁ.um mwmﬁﬁ.m and financial transfers, to Eou._mﬁgm nmmw
Mnmmwamgn and images through the mass media and communicat;
echnologies, and to mass translocation of people, as touristg mmuom
Soww@am owww refugees” (Santos, 1995:252), u 1 Mmigrant
number of authors believe that this grawing global i
wﬂw Mwmm MM@M womogww wx. crisis of state m:Eo&J\,m Ma Emﬁﬁmmmmmmﬂumww MM.
- collavorate ever more intensively with one .
Mmmmwm.ow new mowEm of collaboration. The Zmﬁw\oz-mﬁmﬁm vmwu JNNH. MM.
: m._.cuuum_ ommﬁm:a\.mw the main unit of economic, social and political
wEEm:ﬂw. The globalization process diminishes the capacity of the wammom.
tate to steer and control the flow of people, goeds, capital and id
amwm,_mﬂoﬂmmo%ﬁ? 1995; Santos, 1995; Beck, G@mu& -0 e
eld briefly describes this i i .
politics in the following way %MM@%@WMMMMM%m Fates tystem and globa

ansnationy

qmamummonm_
mumw Nmn._OB of
emination of

. Mﬁm traditional conception in international politics of the relation
waﬁﬁmcmmmus state and society, in which the former is posited as the
: mmm.mw unit of order in the world, presupposes the relative
1omogeneity h.;. the state and other key types of actor, i.e., they are
entities ;.nE singular purposes. Even so, the growth ow m,mwmmmmosa
organizations and collectivities, from within the UN and its
o_u.MmENmﬁommu to special lobby groups and social movements, has
mﬁ.ﬁ Em. mo.H.B and dynamics of both the state and society.
Intensification in the processes of transnational interconnectedness, &
well as the profiferation of international agreements and wo_.Em, of
HﬂMmoéBEoEm_ oo..omunnmmom to regulate the unprecedented growth
MM m.mm.ﬁﬂnoﬁmbm in the post-Second World War period has eroded
the distinction between external and internal affairs, and between
Eﬁ.BmmosmM and domestic policy. The state has wmnoBm a fragmented
policy-making arena, permeated by international groups (govern-
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mental and non-governmental) including domestic agencies and forces
(see also Kothari, 1995)2

With the increase in global interdependency, the number of political
instruments available fo individual governments and the effectiveness
of particular instruments show a marked tendency of decline. This
tendency, for instance, occurs because of the loss in a wide range of
border controls--whether formal or informai--which formerly served to
restrict economic transactions in goods and services, production
factors and teclmology, people, capital, ideas and cultural interchange
(see also here Santos, 1995).

States can experience a further diminution in options because of the
expansion in transnational forces aund interactions, which reduce and
restrict the influence particular governments, can exercise over the
activities and lives of their citizens. The impact, for example, of the
flow of private capital across borders can threalen economic policies,
exchange rates, taxation levels, salary policies, social security, welfare
and other government policies.

In the context of a highly interdependent global order, many of the
traditional domains of state activity and responsibility (defense,
economic management, communications, administrative and legal
systems) cannot be fulfilled without resorting to international forms of
collaboration (e.g. the FEuropean Union, NATO, MERCOSUR,
NAFTA, etc). As demands on the state have increased in the post-war
years, the state has been faced with a whole series of policy problems,
which cannot be resolved without cooperating with other states and
non-state actors. Individual states are no longer the only appropriate
political units for either resolving key policy problems or managing a
broad range of public functions.

States have consequently had to increase the level of their political
integration with other states (for example, in regional networks such as
the European Union and the Organization of American States). They
have also had to increase multilateral negotiations, arrangements and

* In the case of India, Kothari explains: “There is evidence of growing
marginalisation of the state in the face of a variety of globalising infrusions — in
fact a growing disempowerment of the state and of the natiopal elite both in its
Power to enforce national priorities and its power over subordinates, whether this
be the bureaucracy which is found 1o increasingly receive signals from external
agencies, or the state govermments many of whoin are vying with each other to get
diract geemes ?u?«&@ﬁ no%mu»:a:n: (K nthari. 1995:1593).

e
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mbwmm.&onma to control the destabilizing effects that ae
mterdependency. For example, the Iuternational M

 the onetary Fund (Imp
and m.uo_ World Bank (WB), which, along with other intemat; )
agencies, generated an organizational environment f Hona)

. Or econom;
management and inter-governmental consultation especially since MMH
<r

the Second World War).

* The effect has been a vast growth of instituti ganizati
regimes &wﬂ have laid the foundations for the MMM&N.N. wbﬁmwwmwoam e
global affairs, i.e. "global governance®. This is by no means N confir
these awqawo_unumam with an emerging "integrated world gove nonmcm_..m
%oooa_.mw to Held, there is a crucial difference vm,w&_.MEmE .
Eﬁﬁ:m@na society, which contains the possibility of mHn._ ioal
cooperation and order, and a supranational state SEnwvcwwuoa
monopoly of coercive and legislative power, , S E

ﬂw mgumu_h._mmu &m.om@mnﬁmm of the state have both been "curtaileg
EM %xﬁm:m& , mmoé.Em it to continue to perform a number of functiong
M%Mﬁ Mmmwm “._NM mmmmmwmﬁmmn.mﬁm Eﬁmgma m isolation from transnational and

i ' activittes. In the case of peripheral and i-
peripheral states, their political antonomy and effective moﬂmamwﬂE
M@MMMM ﬂﬂznwmb .E&EE@ their capacity to resist and negotiate W”W
wmmmn:nobw wﬁm meﬁwﬂm mwwﬂm%.ﬁ USA, Europe, Japan) and internationa

. £ 1 rmational Mo
Union, Zkﬁuﬁ?.mﬂn.v (Santos, 1995:252-258; wNEWMWM.M. M‘Mmmumim“_wmﬂwmm

At the mew.E.Bm, we can also observe that this ﬁnoo.mm”m of mwomﬁﬁmmmm
and homogenization is contradictory, not linear and uneven. It combine
new .mQ..Bm m:u globalization together with new or ﬁmmoé.mn forms ow.
Mommmmmsomm mtemnational sources with local diversify, national and ethnic
identity, vo.ﬁmum_‘ and community grounding ( Santos, 1995; Beck, 1998).

In Held’s words: " Globalization, a process reaching back to the earliest
stages of the formation of the modern state and economy, contirmies to
w_.ummum mbm am.mﬁmwm politics, economics and social life, albeit wumda& with
m&;m.ﬁbﬂ& impacts on individnal countries. The stretching of Moe.&
relations across space and time, via a variety of Emmﬁmob&m%dgmmc:m
ﬁmnw.bomomuomr o.H.mmENmmoumr legal and cultural), and their intensification
Mwﬁwm“ these Em:ﬁ%aona domains create new problems for and chalienges
o 8 cﬁamcmm.r of the state and the inter-state system, Against this

ground, the effectiveness and viability of the sovereign, territoriaily
vo:bmma Nation-State seems to be in question. How far mxmna it is so
remains to be explored, especially since the Nation-State oonM_.bc@m to
command loyalty, both as an idea and as an institution" (Held, 1996:98).

ooE@mnw .

- Maria Louisa Bartolomei 143

As we noticed before, aver the past half-century, the vision of the
erful state sovereign has become a more and more old-fashioned
tity. Today’s Nation-States are surrounded by a host of outside actors
r whom they have ever-decreasing capacity to control (e.g. TNCs,
.ational Financial Institutions- WB, IMF, etc.). Rapid privatization,
e trade agreements, economic integration, and the increase of
%wawnmmou& corporations (TNCs) have limited government prerogatives,
mﬁmoaﬁq among the smaller, peripheral and semi-peripheral states.
(s exercise an inordinate influence over local laws and policies (e.g.
ex mercatoria) (Beck, 1998; Santos, 1995).

Their impact on human rights ranges from a direct role in violations
such as abuses of employees or the environment, violations of children’s,
wonten's and indigenous rights, to indirect suppert of governments guilty
of widespread repression (Jochnick, 1999:57-68) *. Beyond pushing for
explicit acknowledgement of accountability, the challenge for human
rights advocates lies with the elaboration of specific duties and obligations
beyond a “state-centric paradigm™ Global economic integration has
fimited the capacity of governments to intervene in markets to protect
human rights or environmental standards. Yet, international human rights
law is the domain of the state system {Santos, 1995; Baxi, 1998, Kothari,
1995).

Raxi explains, in the following way the new role of the state in the field
of human rights and the process of globalization: “The Universal
Declaration of Human Rights model assigned human rights responsibilities
to states; it called upon the state to construct, progressively and within the
community of states, a just sccial order, both national and global, that
could meet at least the basic needs of human beings. The new model
denies any significant re-distributive role for the state. It calis upon the
state (and world order) to free as many spaces for capital as possible,
initially by fully pursuing the "Three-Ds” of contemporary globalization:
de-regulation, de-nationalization, and disinvestment. Putting an end to
national regulatory and re-distributive potentials is the leitmotiv of present-
day economic globalization, as anyone who bas read several drafts of the
Multilateral Agreement on Investment (MAI) knows. But the program of
rolling back the state aims at the same time for vigorous state action when
the interests of global capital are at stake. To this extent, de-regulation
signifies not an end of the Nation-State but an end to the re-distributionist

state” (Baxi, 1998:164).

¥ 'TNCs account for almost half of the top one hundred cconomies in the world.
and approximately 200 of them are estimated to control a quarter of the world's

productive assets {Jockhinck, 1999:65).
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7.4 The Globalization of the Legal Field and the Ne

Played by Transnational, Nationa]
Collectivities

The intensification of transnational interactions in the lagt
and its impact on the legal field can be considered as a new
without any considerable roots in the past. We refer to this p
the globalization of the legal fiel
field. This process, according to Santos, has been promoted
lawyers, state-bureavcrats,  international institutions,

companies {TNC), as well as by popular movem
of the 20th century. This is a very complex,
phenomenon, which combines uniformity with |

down imposition with bottom-up creation, and boundary
orientation with boundary-
274y,

This process questions the state monopoly of the production of law
"because the national legal field is increasingly interpenetrated by
transnational legal forms, which unfold uncomplex relations with both the
state fegal order and the local legal order"(Tbid., 1995:250). National legal
fields are transformed by transnational legal movements, while at the same
time “legal forms that can be national or local in origin reproduce
themselves transnationally by mechanisms dther than those typical of
Interstate relations"(Ibid.).

In fact, some authors question the orthodoxy of the law-making
monopoly of the Nation-States by looking at the experience and
development of international human rights law and doctrine. They analyze
their development in terms of a seif-reproductive legal discourse on the

global scale which is elaborated through an intellec

tual community and is
closely bound to the social processes and social movements that support

the basic principles of the discourse (Bianchi, 1997:179-204; Bartolome,
1997a:162-70).

Non-state actors therefore
analysis, for instance:

ﬂmﬂ.@m Q.mn ade
amﬂmHowEE.H

d or the transpationalizatio

transcending orientations (Santos, 1995:250.

play a vital role, and this needs some

Human rights organizations,
Professional organizations,

Public opinion and the mass-media,
The community of legal scholars, and

henomenon 4,
n of the Jegaf
by ?momnwum.
transnationa]’
ents and NGOs at the engq
diverse, and ambiguong
ocal differentiation, top~
-maintaining
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. i the case of Pinochet

interaction of courts on different Hmaﬂm (e.g. t >
@M me_mﬂ:mm_a against impunity in Latin America, see Bartolomet,
m.wwq a-d; Bermidez & Gasparini. 1999).4

we can clearly see, the result shows that w.mm no .Honmﬂ s.mﬁmwwww
i tional law mechanisms, but their interaction with qwnswnmwm nal
7 rocess”, with the mediation of non-state moﬁomd... tha b
Mmﬁ method of law-making and law enforcement 1 a emerging
% - qU -a —l Q<wmv
“hal society (Teubner, 1997: xuit Xvii). . e
mmwmmma meﬁ.Emm explains how, in the field of _Ehmmb :mrmwmmmﬁwwwmﬁmu
srsecti ich form today a transna 3
¢ ing levels of advocacy, whic ! n
._w oMMﬁ%o_.F This consisis of “diverse, often overlapping mscmam, WWMM&
; i izati internationa -
i i i ional organizations, in 1al 1
inciude international and reg . nterational nor-
isati domestic non-governmen ganiz
vernmenial organisations, : ontal organientions,
i dations, church groups nestic
vate agencies and foun  domestic and
: . ments, These various
tional, and agents of state govem 1 e
anwmm@mommm ‘shared values, 2 common discourse, and %%W%a Mﬁnw_mn%wwm X
_ . ices™ 1998:907-908). As w \
i tion and services Awﬁmmnamn., 8). .
on%wonm_ activism leads to international cooperation in enforcing
. . 5
an rights principles. . .
EHME mcmmwwam of the activities of transnational m%onmﬁ.”am is uaa,ﬂ.ummmaw Mw
plain the co-operation with the international r:Emw nmsw nﬁ.mm%m@mw o
i i tablishment and institution
is author, to be able to explain the es ) :
m.um“_mwsamm rights regime, it involves both cross natiopal boundaries mM.M
e recognition of the centrality of non-state actors ;&o mwﬂ“:mm
Wmﬁmmmmomm:%. In this respect, the research m.mmuam on ﬁgmsa_wm ! m sues
etworks is designed to capture the increasingly complex webs

. c oy Alled
4 In the case of Argentina, in March 1996, u&a.zmm of .mMmeW mowﬁwwﬁmﬁ”mﬁm
during the Argentine Dirty War brought charges in Spanis aom T e
..mﬁw high-ranking officers, alleging genocide, ﬂmqmu:.ma._wu uwcm :m,s e e
death and disappearances of thousands of people. m::.%: W , M&M 2 ndeed Jalten
families of victims of the Dirty War have g.dsz Q.m:nm M MMNS B o Arsamn
Additional cases have also been presented in Onnu.w:.w mm.‘w@. o Qom-Amezs
and Gibson, 1998:857-861; Bermudez & Gasparini, ;
Vi D., 1998). . . . . ot
: Mwuﬂmmwmmonmn as EN interconnected single nnﬁ@..?n issue smméomwmﬁummwwmnm %.Mm_
the international and domesticl levels. Hs.mnammcam:u. ww.q% Mn or S.h oy
pressure, for instance via media campaigns. .QZ resoluf mo:m or by vz ne
diplomatic pressure. They also become internalized in dom: s ° %Eon:onm, I
shorl-term basis as in the case of election observers, E,Emnﬁ.nmm T e o
police and military advisors. They also become E:m-ﬁm.s par M“nﬂ s e el
svstem. 2s members of forensic teams, legal aid staff, or
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state actors who participate in other people’s
the power base of either their own
(Ihid., 1998:908-909).6

“The strategies typically employed by transnational networks gre
which use the relatively weak power base of non-state actors
advantage. They go directly to the public with their appeais,
moral outrage, crafting their discourse to resonate
broad audiences. They take advantages of
technologies available to the public. They frame is
a4 manner as to build a wide
1998:910).

However, international law-making mechanisms still focus on the
conduct of the Nation-States, The intention of establishing a multilatera]
forum of negotiations in the handling of complex issues does not seem tp

have notably transformed the state-oriented approach to a positive law.
making process. As it is

well known, treaties, customs and sofi law
instruments, which provide the traditional normative struchwe of
international law, rely on state action and are ultimately found in the
agreement of states either expressly or tacitly. Law enforcement processes
are approved or given consent by Nation-States. Even so, on closer
scrutiny, the above paradigm shows an unexpected degree of insecurity.
Non-state actors, due to developments over the past few decades, have
begun to play an increasing role in the deyelopment of the internatjonal
human rights doctrine and in those norms which deeply limit the once
indisputable prerogatives of the uation state. Although such processes are
still predominantly state-centered, both the development of consistent
practices of intervention by non-state actors, and the legitimacy that their
actions have recently acquired, may ultimately undermine the states
monopoly in the production and implementation of international norms
and laws (Bianchi, 1997:179-182; Donnelly, 1998:3-1 8).

Thus, the shaping and progressive copsolidation of an international
human rights doctrine and law has had remarkable repercussions on the
concept of state sovereignty and its traditional notion of domestic
jurisdiction. The steady erosion of the notion of domestic jurisdiction has
led to a profound change in the related concept of a sovereignty of states.
International law no longer grants absolute protection to the sovereignty of

governments or that of the targey Stat

EO@HHEEM
most mm,aomé@ With
new Communicationg
sues and norms in gye,
consensus among supporters” (Tbid.,

® For example, human rights network activists of European origin may be found
lobbying the US Congress advocating aid to an African nation, a London-based
Amnesty International letter writing campaign will mobilize individuals of many

nationalities to address protests to the Syrian or Chinese government, and so 0n
(Ibid. 908).

politics without tesorting fo-

muomm :
to EHO mu,mMn. .
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5. Some cominonly shared values, such as “.wrw ?.oﬂmoamm of human
n.. allow the international community to ,E”.Q,mmao. with the once
- .,cﬁmw_m internal power that states had vis-a-vis Wrmm. oﬁ.ﬁ m.:d._moﬁw
iy, the way a state teats human beings under its _ﬁ_m&nﬁo:. mb_
Mwm in some way or another, has become a matter of internationa
corn (Bianchi, 1997:180). .
HMMBEAMMM”MMFHM& wnﬁowm_.m find 1t &m.unﬁm to w_zmm .Em S.mquem“
wosed upon them by the legacy of ﬁOm.ESmS.. This Mm.ﬁmaowwmu
yident when one looks at the doctrine that stil] aoE.Em.ﬁm Lum issue o . M
considered the subjects of international law. E.Eﬂoam:os.a law, ther ;
- ..mam room for those subjects other than the Zmﬁ._oa-wﬁmﬁmm, Eﬂmngmﬁnnum
- regional organizations, States, of course, am fo support such a
wﬁmommmn& framework, and this is obvicusly instrumental in n.mHmM.Ebm
..wn.& over imternational mmﬁrﬂmwwbmmqm%MQ_métoao_demE mechanisms
bi re Bartolomei, 1994:87-186). .
.%%MWMMMMW in practice, an international human mmﬁm mn.uon._bmmm%a
E.mmwom has inevitably and irrevocably affected the mair principles .om M_.w
iraditional paradigm of intemational law. The shaping ow the doctrin !
jaternational human rights has proved to be a catalyst mo_,.m process. %
only has it progressively led to a steady evosion of the _uo.mESmH. D_Wnos.
dtate sovereignty, but also to the Emn:o.m_ necessity n.. mEmum
ternational law in a different context {Bianchi, 1997:185-190; Donnetly,
wo%.mwwwmmuwmmﬁmnr the activities of noz.mcﬁu.:upmn”& oﬂmmﬂﬁﬂﬂbm
NGOs) in the field of human rights have m.ummu very important. This has
varied, in the first instance, from Ewonum:ﬁw:.mmmﬁ::m and ?.oom.mmamm
with a view to disclosing human rights iowms.onm. by states, to Ho@wwém ;
national governments and interpational organizations in order to influence
and/or control relevant policies. m.ﬁ%@.ﬁoﬂm,. ZQOm have wmnoaw
increasingly involved, mcammsumm. in cooperation with mgoﬁbggm”m
organizations, in the complex machinery of international law Ew mmwmm.
law-enforcement {(Donnelly, 1998:36-50; Santos, 1995:265-208;

i, 1994). . . .
Wmn%.myﬁw“mwwwﬁwx“aﬁwmw of the participation .om NGOs in the :.mmnm.mromwm,
~ human mmﬁm law-making processes, wm_.coamqq the mo_“.;: 1 Hmwmmsﬁ
Amnesty International, including the international E:E.mz rights mov ot
in the development and adoption of the "UN Declaration on HQA.EW i
" the "UN Convention against Torture" (1986). More _.nombzwu oo_.,ﬁmw.u 08
working in the defense of childhood, Emmm notable nwnﬁwcw.mwm MMH the
- drafting and shaping of the "UN Oouénnoj on the Rights % e
*(1989) (see Bianchi, 1997:186-87; Bartolomei, 1997a:166-170).

B
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We can also £
. md other exampl
Implementati : cXatpies of contributi
in internati onow.aw lnternational human rights _mME made by
al investigative procedures, involves » Caticipatiq o
] Om

and de i
aepends on the international legal instn)

sanctioning violationg :
2 and foste;
and the Military Junts in ?,Mwug

see Bartolomei, 1997
’ a-d; Bermudezr &
Gasparini, 1999
’ i Quitig

OoWn.mmBm & Villegas Diaz, 1998)
o mm reasons exist for not evaluating the
mo mmmu the non-state actor’s activities in
cgauve way. A consistent pattern of int

paralle] institutionalizat;
zat)
the field of human amwﬂ%w !

m ¥
1 a

2043,
Given the structural constra
state-centered, non-state acto

coupling of their action w
process of Qmmmum%“o%mwawa@ the transnational social process sets off
normative structure of th pon of the legal field that goes gm mm% Em
period of time, the nP.mo&M ME%@E international arrangements %o%as. M
law-making by character of the particination in T
g by non-sta e participation in k .
state actors and the processes of hmélmﬁcﬂwwmmwmm””m

develop into g
pattern .
Bartolomei, 1999), and eventually achieve 2 dynamic stability (Ibid.;

-_

7

e.g. ECOS0OC Resoluti

nader the 1503 ﬁémnhmcn 1503- see Bartolomei (1994), the case of Argentind
. B A

5€e11 as . . B
fundamental in the well-being of humankind amﬁwﬁmﬂ w«mﬂﬁ% is"
) 195

_.mnm_wm ﬁM, an international community that is
© bound to act in limited spaces. The -

1t has to be conceded
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e increasingly influenced by public opinion.
sgity of consensus and legitimacy for decision-makers causes any
Jolitical stance to be subjected to a prior evaluation of its possible
a the public (Bianchi, 1997:192-194; Burgerman, 1998).
is wWays the recognition of the existence of a variety of different
fiscourses closely coordinated and closely interacting with one
. may very well clash with the traditional tenants of legal
ism. A theory of legal pluralism, however, may better explain the
1axities of the contemporary international community and the process
. enationalization of the legal field which is taking place in the world
.3.28: Cotierrell 1995:275-337; Bartolomei 1999},
Jlaining the conception of legal plurality and inter-legality, Santos
“nmye conception of different legal spaces superimposed,
senetrated and mixed in our minds, as much as in our actions, either
seasions of qualitative leaps or sweeping crises in our life trajectories,
“the dull routine of eventless every day life ... Our legal lives oar
tituted by an intersection of different legal orders, that is, by inter-
ality. Inter-legality js the phenomenological counterpart of legal
uralism, and a key concept in a post-modern conceptions of law" (Santos
5:473). He adds that this interpretation of legal plurality does not mean
:legal pluratism of "yaditional legal anthropology" where the different
sl orders are considered as "separate entities coexisting in the same

litical space” (Ibid.,1995).

In other words, in analyzing the structure and the use of law, as an

tarnative concept to siate order, we find both a complex and internally

diversified legal landscape, consisting of a "plurality of legal orders". This

ticludes, besides national or state law, local or infra state, as well as

fansnational or supra state laws. Within this concept, we need to
e local, the national and the

distinguish three major legal areas: th
fransnational legality. The identification of multipte social relations

3%m§m$ with the different forms of law, the different forms of power
and the different levels of legality, to become part of the research agenda,
particularly in the field of human rights {Santos 1995:456-473).F

‘echanisms 1o becom

7.5 Final Remarks

that the law of the international community and
however, can no longer be

“human rights are stil] state-oriented. States,
uman Rights.

regarded as the only subjects of the International Law of H

sues of legal pluralism. interlegality and the

¥ For further development on the is
Bartolomei (1999).

transnationalization of the legal field, see
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ionsmmmﬂm actors contribute to the preduction
Wwﬁmamﬁmﬁow of international human rights :omw
indirectly. They have also contributed toward unde; .u.a.
values and common concerns o which to build a H Ew
omn.wn_.oa framework. In this respect, Santos writes: e
The most promising transformative .
_Mom_uoﬁo:ﬂmamﬂ and common heritage of humankind in
h MMmuanMumM Waﬂﬁmﬁwﬂ wo.:ﬂru .aum ‘periphery” or the ‘marging®, from gour.
s dviews in which modern western concepts, such ol
! 5, combined with the strugele f; 3+ umag
Cdentity forepa ioed vith | 8gie Tor modes communal ang cultyr
i omHommEmMM ernity, a .mn.amm_m to protect them from hegemqo m:
prclects of modern ﬂon. hamEEm.@oﬂ the South is thus no vain slo .
oo vitat H__u 0 a am;éommmwm:.mhau de-centered nomnovaonmmm.
S omization an Hw 18t It means as a civilizing process. To learn from mw )
mbnoswﬁa evs a“._dmm is necessary .mo know the historical trajectory of #M

e With we M_,w modernity" (Santos 1995:271).

They tutced | efore, zmgoa.ﬂm of activists operate across borders
sttt <m .maﬂmﬁ and intergovernmental bureaucracies; ﬁrmw
Eﬂmammoua omm\wnmw egrees of Success, {0 engage in the arena of
%Hm:mnmmoum_ﬁmoﬂ. . ormally considered the sole preserve of states
rensnation mmmcwwm_w Mwmsmmwmwmam the distinction between local mum
rional wmﬁm %Hm_ma nights, for example, refer to state-society
Tometio Lo e a momeM been considered a quintessentially
oo oue . 0 8 has resulted in a m_umsmﬂ in sovereignty discourse that
e Eﬁm wgmmabmam to Justify violations by claiming the
Frociples of ”.nw affairs and national security. However, sovereignty
e mm.m m,mn mmEmoma by human rights discourse, and many
& omments still refer to their sovereign authority in order to avoid
compta we B_Mwﬁoﬁma here ts that this discourse is no longer readily
aoce mﬂogonm_ ora, Qmun.a‘ by civil society or by other governments.
it QEWMU mEMMmm mwu Ew noﬁ_mﬂ?m context has provided an
Bragommen (oo oome T wansvational human rights  activism"
- mMMMMHMMMaMw m,wawmn entities which would traditionally deserve the
fualifica wEEaEmum“ ¢ actors, such as domestic courts, occasionally act to
s o oplemer Ezonnmﬁqm <mr_mmw which do not necessarily coincide
s west UM state. Transnational praxis shows that international
o g 18 tter described as a social process rather than a set of
preseriptions, and that the range of entities which participate in

it has expanded to incl
ude seve ; .
state actors. ral transnational, national and local non-

1=}

practices i the agendag m
)
recent decadeg
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1in this respect, NGOs and transnational, national and local coalitions,

sady mentioned in this paper, may link up with the demands of a

mm%mn?ﬁ. "global civil society" and international law machinery. 1t is

se actors who create our understanding of human rights and mobilize

" e on the states, and work independently of the existing binding
ﬁmmmaoum under international law. However, the new legal status of jocal,

_onat and fransnational cosmopolitan coalitions must be inscribed and
engthened both in domestic and international law.

In creating a counter-hegemonic politics of human rights, we need to
mnwﬁﬁmﬁ the emancipatory potential and the utopian character of human
ghts, which can represent and protect the human suffering across the
world today. A cross-culturally reconstructed concept of human rights is
serefore crucial, as well as, the uncoupling of law from the state and state
overeignty. Included in this analysis are the increasing inequalities in the
world system, the relation between the North and the South, the problem
f double standards in human rights policies and implementation, and the
raxis and experiences of transnationat coalitions. To counteract the limits
and weakness of the Nation-State, it is imperative to strengthen the
ansnational advocacy of promotion amd protection of human rights,
which can create a “cosmopolitan consciousness of human rights” in the

.””m_cvm_ world,
In addition, the establishment of an International {Criminal Court and

the enforcement of universal jurisdiction for universal crimes such as
genocide and crimes against humanity constitute the relevant steps in the
process of building a transnational system of "globa] justice".
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