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Abstract 
The essay concern the use of emission trading of carbon dioxide allowances in a global context, 

focusing on both the use within the EU and the use on a global level, mainly under the Kyoto 

Protocol. Emission trading is of interest at the moment largely due to the enhanced global efforts 

trying to be created through the Paris Agreement, furthering the global efforts. The method used 

in the essay is mainly legal dogmatic but, due to the nature of the subject, there has been a need 

to involve other material than those foremost used in a legal dogmatic approach. Due to the essay 

not fully employing the classical legal dogmatic approach, the material is mainly based on the 

classical legal documents but non-legal sources are also employed in order to further the 

analysis. There are also comparative aspects to be found in this essay, comparing the efforts of 

the EU with the global efforts. A conclusion drawn through the analysis conducted in this essay 

is that emission trading is an instrument that will most likely be continuously employed within 

both the European and global climate policies in the future. Some aspects of the different 

Systems are also analysed, leading to conclusions regarding what is essential during the 

construction of such instruments, such as time and adaptability, and the issues raised within both 

Systems, such as carbon leakage and the existence of a surplus of allowances. This also leads to 

a final remark regarding the inability to fully create a system that is in sync with an ever-

changing market, based on the history of both Systems analysed in the essay.  
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Glossary and Abbreviations 
Annex B State or country: A country that is Party to the Kyoto Protocol and has a certain 

emission reduction commitment under the Protocol. 

Host Party: A country, which is a Party to the Kyoto Protocol, in which a JI or CDM-project 

takes place. 

Investor Party: A country, which is a Party to the Kyoto Protocol, that acquires credits from a JI 

or CDM-project, or a country in which an entity that acquires such credits has its headquarters.  

Non-Annex B State or country: A country that is Party to the Kyoto Protocol, but lacks any 

emission reduction commitments under the Protocol. 

Non-ETS sector: A sector of operators that is active within the European States, which does not 

fall under the rules of EU ETS and cannot partake in the trading. 

Operator: An entity responsible for certain emission through production of some sort. 

 

CBDR: Common but Differentiated Responsibilities 

CDM: Clean Development Mechanism 

COP: Conference of the Parties 

ECCP: European Climate Change Programme 

ESD: Effort Sharing Decision 

EU: European Union 

EU ETS: European Union Emission Trading System 

EUR: Euro  

INDC: Intended Nationally Determined Contribution 

JI: Joint Implementation 

MOP: Meeting of the Parties 

MSR: Market Stability Reserve 

NAP: National Allocation Plan 

NDC: Nationally Determined Contribution 

TFEU: Treaty on the Functioning of the European Union 

UN: United Nations 

UNFCCC: United Nations Framework Convention on Climate Change  
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1. Introduction 

1.1 Background 

Climate change has attracted global attention for several decades. The problems arising from the 

climate change are of such nature that it affects the whole world, not just a single State 

responsible for certain pollution. Climate change takes no regard to whether a State has 

contributed to emissions or not; it hits all States, some harder than others. Since this issue has 

such global reach, the solution in most cases needs to have a global approach. If national efforts 

are made, or multilateral not including all States, the advancements made by these participants 

can easily be crumbled by the pollutions of other States.  

 

Through both national and international efforts, the issue of climate change has been fought in a 

few different ways, emission trading being one of them. Globally, the Kyoto Protocol to the 

United Nations Framework Convention on Climate Change (further referred to as the Kyoto 

Protocol) exists to combat climate change.  Still on a transnational level, but with a smaller reach 

than the Kyoto Protocol, the European Union Emission Trading System (EU ETS) creates a 

market for emission trading within the European States.  

 

The Kyoto Protocol represents one of the largest efforts taken on a global scale when it comes to 

climate change and its surrounding issues, but it did not have all the success anticipated at its 

creation. Although this might be seen as somewhat of a failure, having in mind the greatness 

anticipated in an earlier stage, there is still an interest within the international community to 

reach an agreement on a global climate policy. A result of the Kyoto Protocol was the creation of 

the EU ETS, an instrument to enable the European Union (EU) to live up to its commitments 

under the Kyoto Protocol. However, the EU ETS has been in use both before and after the Kyoto 

Protocol’s first commitment period and has resulted in more widespread results. 

 

Bearing the results of both the Kyoto Protocol and the EU ETS, the global community has once 

more tried to take action against the climate change, through the Conference of the Parties to the 

United Nations Framework Convention on Climate Change (COP) in Paris in December 2015. 

The question is, what implications does this have for the future use of emission trading?  
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1.2 Purpose of the Essay 

The subject of this essay, with focus on the EU, is of relevance at the moment for several 

reasons. Firstly, the European population still fears the potential consequences of climate change, 

which makes the European efforts an interesting object to analyse.1 Secondly, the European 

climate and energy package has been in use for several years now, which makes the System a 

good subject to act as a base for an analysis with regards to emission trading. Furthermore, the 

agreement reached in Paris in December 2015 makes the efforts to try and lessen the effects of 

climate change a subject of current concern. 

 

Through this essay, an analysis of the use of emission trading is conducted, with the EU ETS as a 

base for the analysis. The global System is also be included, in order to see in what way it differs 

from the European System. This comparison may lead to conclusions with regards to the 

different approaches and differences in their success. Furthermore, viewpoints both favouring a 

continuous use, as well as those criticising the instrument are included in this essay. This will 

hopefully create a greater understanding of the instrument at large, thereby facilitating the 

conclusions made regarding the future of emission trading. 

 

1.2.1 Questions of Research 

In order to accomplish the purpose of this essay I plan to answer the following questions: 

1. In what way does the emission trading systems on a global and on a European scale differ 

from one another? 

- Which principles act as a basis for the Systems? 

- Have these Systems had different impacts and, if so, why? 

2. What can the future of emission trading as an instrument be, based on historical use and 

taking the results of the COP-21 in Paris into consideration? Can any future use be 

promoted by combining emission trading with the use of other instruments? 

 

                                                
 
1 TNS Opinion & Social, Special Eurobarometer 409 on Climate Change, conducted at the request of the European 
Commission, Directorate-General for Climate Action (DG CLIMA), published in March 2014, 
“http://ec.europa.eu/public_opinion/archives/ebs/ebs_409_en.pdf” [electronic resource]. 
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1.3 Method and Material 

Since there is a need to outline the legal systems behind the emission trading systems, the core of 

this essay can be said to be of a legal dogmatic nature. Therefore the basis for analysis lay 

mainly with the classical legal documents such as they are outlined in Article 38 of the Statue of 

the International Court of Justice. International conventions, international custom, general prin-

ciples of law, court decisions, and legal writings are therefore the sources of law applicable 

within the context of this essay. However, in order to accomplish the set out purposes of this 

essay, there is a need to include results from non-legal disciplines, such as natural science and 

economics, in order to evaluate the impacts and effects these systems have had. This implies that 

other methods and approaches may have been used in order to achieve the set out purposes, such 

as law and economics. Nonetheless, the chosen method provides such material as to be able to 

come to conclusions based on the questions of research posed in this essay. 

 

In order to fully evaluate the instrument, it has to be approached with a critical view. This is done 

by looking at the present use, the past use, and the potential future use, and comparing these to 

some extent. The past use may lead to a broader understanding of the Systems as they are 

presently constructed. With regards to the future use of the instrument, guidance can be sought in 

the outcomes of the Conference of the Parties in Paris in 2015, which are compared with my 

thoughts on the subject. This thought of having linkages between the past, the present, and the 

future of the law is grounded in an institutional view of the sources of law, which acts as a guide 

for the interpretation of law in this essay.2 Other ways of approaching the law may exist in this 

case, such as having a rights based-approach, but, given the method of choice in this essay, the 

chosen approach is more fitting, since the institutional view on the sources of law is closely 

related to a legal dogmatic approach. Different opinions on emission trading as an instrument 

that have been expressed in legal writings, which are also included in the analysis to deepen the 

understanding of the instrument and the issues it raises.  

 

When it comes to the material used in this essay it is, as mentioned above, mainly guided by 

Article 38 of the Statue to the International Court of Justice. The legal documents, such as 
                                                
 
2 Goodrich, Peter, Reading the Law: A Critical Introduction to Legal Methods and Techniques, Blackwell, Oxford, 
1986, p. 13. 
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treaties and other transnational understandings, have their source in international law. No pure 

national aspects are analysed in such depth that it would provoke the use of national legislation. 

In order to fully comprehend the international legal documents, soft law documents are further 

used. This may lead to insights with regards to the development of the emission trading systems, 

even though they may not formally be part of the legalities surrounding the Systems. Other 

material than just legal are included in this essay, as have been mentioned above. These non-

legal influences may be crucial in creating an understanding of what the potential future use of 

the instrument may be since they provide information on the impacts and issues of the different 

Systems. The essay, however, lacks any sign of another analysis than legal or sociological. 

 

There is a scarcity of court decisions with regards to the use of emission trading on a 

transnational scale, which is why this is not a part of the sources used to realise the purpose of 

the essay. This also leads to a greater dependence on legal doctrine for my analysis than could 

otherwise have been the case.  

 

1.4  Delimitation of the Essay 

This essay will mainly focus on the EU and its efforts to reach a sustainable development 

through its climate and energy package, more specifically on its use of emission rights within the 

EU ETS. The focus on emission rights is primarily driven by my own personal interest. Other 

aspects of the EU’s efforts will be mentioned, but not to the same extent as emission trading. 

Emission trading itself is going to be limited to carbon dioxide emissions, mainly because this 

was the focus of the European System when it all began. Carbon dioxide emissions are also 

frequently discussed in the legal doctrine, which makes this a good limitation for research 

purposes. Limiting the research to only one greenhouse gas also has the advantage of making the 

material easier to grasp. The essay will also compare the European efforts with the global efforts, 

but this will mainly be limited to the Kyoto Protocol and the agreement reached during the COP-

21. Having this comparison in mind, the research will be limited to two separate areas of the 

Systems, allocation and sanctions. I believe that these areas are the ones in which most 

differences and issues arise. I would have liked to include the national implementations of the 

Systems in my analysis as well, but this would require the inclusion of national law and State 
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specific implementation. This would, in my opinion, widen the scope of the essay to an 

unnecessary extent and steal away from the focus on the global context. 

 

The inclusion of the aviation sector to the EU ETS is something that has raised several issues in 

the global discussion but I will not include these issues in my essay. Even though this subject 

touches upon both allocation and sanctions within the Systems, it would, once again, broaden the 

scope unnecessarily and add undue focus on a particular sector. Other than the mentioned aspects 

of the Systems, some other means of reaching the goal of sustainable development will be 

included. This is based on the purpose of trying to analyse if any future use of emission trading 

could be promoted by other means. These other means will, however, not include the use of 

sinks as a way of lessening the impact of emissions. This is based on my opinion that the 

inclusions of such would not further the analysis to any great extent.  
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2. Background to the Emission Trading Systems 

2.1 The Kyoto Protocol 

The Kyoto Protocol is a global effort to reduce the effects of climate change. The Protocol was 

the result of both long and hard work from certain global actors, some wanting stricter rules, 

some wanting less intrusive efforts.3 The legal basis for the Kyoto Protocol is the UN Framework 

Convention on Climate Change (UNFCCC) and the Protocol aims to fulfil the objectives in 

Article 2 of the UNFCCC, as is stated in the preamble to the Kyoto Protocol. Article 2 in the 

UNFCCC clarifies that the aim of the Convention, and all legal instruments related to it, is to, 

within a reasonable timeframe, stabilise the greenhouse gas concentration in order to prevent 

further harm to the climate. In the third paragraph in the preamble to the UNFCCC it is also 

recognised that, both historically and at the time for the creation of the Convention, the 

developed countries are the greatest contributors to the global emissions of greenhouse gases. 

 

The UNFCCC opened for signatures in 1992 and entered into force in March 1994. By the time 

of the meeting in Kyoto in 1997, 167 States and the EU (then the European Community) had 

become Parties to the Convention.4 With the UNFCCC the COP was created, Article 7.1 

UNFCCC. During the first COP (COP-1) in Berlin, the so-called Berlin Mandate, which would, 

later on, lead to the establishment of the Kyoto Protocol, was created.5 During COP-1, the Parties 

agreed that the previous commitments, settled during the creation of the UNFCCC, was falling 

short, and new, stricter commitments were needed in order to reach the objective set out in 

UNFCCC. This was to be done during COP-3 in Kyoto in 1997.6 The Berlin Mandate did not, 

however, indicate that any new commitments were to be applied to the developing countries 

since it was believed that this could have led to the loss of support from the developing 

countries.7 

 

                                                
 
3 Oberthür, Sebastian & Ott, Hermann E., The Kyoto Protocol: International Climate Policy for the 21st Century, 
Springer, Berlin, 1999, p. 13. 
4 Oberthür & Ott, supra n. 3, p. 33. 
5 Oberthür & Ott, supra n. 3, p. 47. 
6 Cameron, Peter D. & Zillman, Donald (eds.), Kyoto: From Principles to Practice, Kluwer Law International, 
Hague, 2001, p. 9. 
7 Oberthür & Ott, supra n. 3, p. 47. 
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During the COP-3 in Kyoto, the Parties agreed upon the Kyoto Protocol, which imposes an array 

of legally binding commitments on the Parties.8 The Protocol created new, binding limits for 

some of the Parties, whilst others were left without further limitations.9 However, all Parties 

were bound by Article 10 of the Kyoto Protocol, in which they are compelled to fulfil their 

commitments according to the UNFCCC, as well as take measures in order to reach a sustainable 

development. In the Protocol, emission trading is seen as one potential way for the Parties to 

abide by their commitments within the allocated time period and the actual emission trading 

system was created through Article 17. However, all the details to the System could not be 

agreed upon by the Parties during the COP-3 and was therefore settled at another time. This 

included, for example, the emission rights allocated to each Party and the structure of the 

System.10 

 

The first period of commitment through the Kyoto Protocol took place between 2008 and 2012, 

Article 3.1 of the Kyoto Protocol. A second period is planned, and has been decided upon 

through the Doha Amendment in 2012, but is yet to be ratified by enough Parties to be initiated. 

The ratification of the Doha Amendment has further been promoted in the Paris Agreement, 

paragraph 106 (a) of FCCC/CP/2015/L.9/Rev.111. 

 

2.2 EU ETS 

The EU ETS is a result of the commitments created under the Kyoto Protocol. This was however 

not the first time that the issue of climate change was raised within the Union; the discussion first 

began in the 1980s. This discussion did not have any great impact and did not lead to any far-

reaching actions. It did, however, lead to the creation of some commitments and programmes 

within the Union.12 Some Member States had advocated for the establishment of a carbon tax in 

order to further the climate policy within the EU, but the proposal had a hard time gaining 
                                                
 
8 Cameron & Zillman, supra n. 6, p.10. 
9 Grubb, Michael, Kyoto and the Future of International Climate Change Responses: From Here to Where?, 
International Review for Environmental Strategies, Volume 5, Number 1, 2004, p. 17. 
10 Grubb (2004), supra n. 9, p. 19. 
11 UNFCCC, Adoption of the Paris Agreement, Proposal by the President, Draft decision -/CP.21, 
FCCC/CP/2015/L.9/Rev.1, 12 December 2015.  
12 Boasson, Elin Lerum & Wettestad Jørgen, EU Climate Policy: Industry, Policy Interaction and External 
Environment, Ashgate, Farnham, 2013, p. 34. 
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popularity amongst the Member States and therefore never became a reality.13 The failure of the 

carbon tax did not, however, put the discussion to an end, and in 1997, right before the COP-3 in 

Kyoto, the EU reached an agreement on a common goal to reduce emissions by 15 per cent.14 

 

During the negotiations in Kyoto, the EU was one of the most active Parties and pushed for a 

global agreement of some sort. In the end, the EU settled for a far less ambitious goal in the 

Kyoto Protocol than had been agreed upon beforehand between the Member States. A goal of an 

eight per cent reduction, compared to the 15 per cent goal within the EU before the Kyoto 

meeting, was the European result of the COP-3.15 

 

After Kyoto, the European Climate Change Programme (ECCP) was established in order to 

ensure that the commitments the EU had agreed upon were fulfilled.16 At first, the EU was not 

all that content with the use of emission trading as a way to reduce emissions, but soon warmed 

up to the idea.17 The EU ETS was therefore established in order to reduce the emissions within 

EU.18 Carbon dioxide was targeted in particular in the EU ETS, since the substance was quite 

easy to monitor and measure, in comparison with other greenhouse gases at the time.19 Approxi-

mately 45 per cent of the greenhouse gas emissions within the EU are covered by the System.20 

In time, the use of the emission trading has led to what can be seen as a single European market 

for carbon emissions, at least to a greater extent than was at first envisioned.21 The EU ETS 

nowadays constitutes part of the European climate and energy package, together with the Effort 

Sharing Decision (ESD) and the Renewable Energy Directive.22 The European goal for emission 

reduction is to reach a level that is 20 per cent lower than the levels in 1990 by the year of 2020. 

                                                
 
13 Cameron & Zillman, supra n. 6, p. 31. 
14 Boasson & Wettestad, supra n. 12, pp. 34-36. 
15 Boasson & Wettestad, supra n. 12, p. 39. 
16 Cameron & Zillman, supra n. 6, p. 37. 
17 Boasson & Wettestad, supra n. 12, p. 41. 
18 Boasson & Wettestad, supra n. 12, p. 40. 
19 Dreger, Jonas, The European Commission’s Energy and Climate Policy - A Climate for Expertise?, Palgrave 
Macmillan, 2014, p. 41 [electronic recource]. 
20 Bentz, Regina & Sato, Misato, Emission Trading: Lessons Learnt from the 1st Phase of the EU ETS and 
Prospects for the 2nd Phase, Climate Policy, Volume 6, Issue 4, 2006, p. 1. 
21 Boasson & Wettestad, supra n. 12, p.53. 
22 Oberthür, Sebastian & Pallemaerts, Marc (eds.) The New Climate Policies of the European Union - Internal 
Legislation and Climate Diplomacy, VUB press, Brussels University Press, Brussels, 2010, p. 47. 
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If a satisfying global agreement is reached, the EU will enlarge this goal and try and reach a 30 

per cent reduction based on the levels in 1990 by the year 2020.23 

 

The first phase of the EU ETS lasted between 2005 and 2007 and was followed by the second 

phase in 2008 after smaller readjustments of the System. The current and third phase included 

more revisions to the System. It has lasted since 2013 and is scheduled to end in 2020.24 

  

                                                
 
23 Presidency conclusions of the European Council, Brussels European Council, 11 and 12 December, Presidency 
conclusions, 17271/1/08, REV 1, COCL 5, 13 February 2008, para. 22. 
24 Boasson & Wettestad, supra n. 12, p. 53. 
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3. Allocation 

3.1 EU ETS 

The European System is a so-called “cap-and-trade”-system, which means that there are a total 

number of allowances, which is referred to as the cap, with regards to the whole area covered by 

the System. These allowances are then tradable for the operators covered by the System.25 The 

cap within the EU was at first based on the National Allocation Plans (NAPs) submitted by the 

Member States each year, Article 9 Directive 2003/87/EC. Since then, the creation of the cap has 

been reversed, so that the NAPs are instead based on a cap created by the Commission.26 In the 

third phase, the cap is going to be decreased by 1.74 per cent each year during the phase, in order 

to reach the goals of reducing emissions by 20 per cent by 2020, Article 9 Directive 2009/29/EC.  

 

The first phase of the EU ETS was seen as a pilot phase, to test the System before the 

commitment period of the Kyoto Protocol began. As might be the case with any pilot phase, 

some problems arose. To begin with, the fluctuation in prices was somewhat irregular. At the 

launch of the System, the prices rose to a level far exceeding the predicted price range, which 

was followed by a quick decline.27 A suggested explanation for this is the rather generous cap set 

for the first year of trading, and the later knowledge that real emissions during this first year were 

lower than predicted, creating a lack of demand on emission rights.28 The mismatch between real 

emissions and the allowances on the market continued throughout the first phase, which is 

another issue that was observed within the EU ETS. Beat Hintermann sees the lack of 

information on the market’s actual emissions before the cap was set as the main contributor to 

the discrepancy.29 Yet, as Jonas Dreger points out, the Commission asked several Member States 

to lower their national caps and some Member States tried to give their national operators 

competitive advantages by allocating generous amounts of allowances to them.30 Still, the 

                                                
 
25 Burney, Nelson E., Carbon Tax and Cap-and-trade Tools: Market-based Approaches for Controlling Greenhouse 
Gases (Climate Change and its Causes, Effects and Prediction Series), Nova Science Publishers Incorporated, 2010, 
p. 64 [electronic resource].  
26 Boasson & Wettestad, supra n. 12, p. 157. 
27 Boasson & Wettestad, supra n. 12, pp. 62-63. 
28 Hintermann, Beat, Allowance Price Drivers in the First Phase of the EU ETS, Journal of Environmental 
Economics and Management, Volume 59, Issue 1, 2010, p. 45. 
29 Hintermann, supra n. 28, pp. 45-46. 
30 Dreger, supra n. 19, p. 64. 
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surplus cannot only be explained by the cap being larger than needed, the market’s actions need 

to be taken into account as well. A. Denny Ellerman and Barbara K. Buchner argue that the level 

of abatement from the market forces can, to some extent, explain the discrepancy from the view 

of the market. The fact that the operators covered by the EU ETS reduced their emissions more 

than envisioned contributed to the surplus created, but how large this contribution was is hard to 

say.31 Ellerman and Buchner also argue that the so-called over-allocation, the excess created by 

the setting of the cap, may have been somewhat intentional within the industrial sectors in the 

first phase of the EU ETS.32 

 

Although some issues had been discovered during the first phase of the EU ETS, no large 

amendments were made to the System before the initiation of the second phase. The NAPs were 

once more created by the Member States themselves, in accordance with Article 9 Directive 

2003/87/EC. However, the Commission had realised that the control of the NAPs was quite time-

consuming, and, therefore, the NAPs was handed in by 2006 for the second phase. These 

allocations were based on the time before the first phase begun since the Commission considered 

that any other approach would put those who had achieved reductions in a worse position for 

their achievements.33 The Commission was also of the opinion that many of the NAPs for the 

first phase were far too complex and hindered a complete understanding for those outside of the 

System, as well as the transparency within the System.34 This meant that the Member States had 

to try and simplify their approach when constructing the NAPs for the second phase. Due to the 

fact that many NAPs during the first phase had been a bit too generous, the Commission were 

also stricter when it came to accepting NAPs and the Member States lessened their allocations to 

a greater extent than were envisioned during the creation of the EU ETS.35  

 

                                                
 
31 Ellerman, A. Denny & Buchner, Barbara K., Over-Allocation or Abatement? A Preliminary Analysis of the EU 
ETS Based on the 2005–06 Emissions Data, Environmental and Resource Economics, Volume 41, Issue 2, 2008,  
p. 285. 
32 Id. 
33 Communication from the Commission, Further Guidance on Allocation Plans for the 2008 to 2012 Trading 
Period of the EU Emission Trading Scheme, COM(2005) 703 final, para 27. 
34 COM(2005) 703 final, supra n. 33, para 8. 
35 Boasson & Wettestad, supra n. 12, p. 63. 
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When the third phase approached, it was decided that it was time to try and sort out the issues in 

the EU ETS. This separates the third phase from the second phase since no real remodelling of 

the System took place before the second phase. From the third phase and onwards, auctioning, 

rather than free allocation, acts as the basic principle for allocation, Section 15 of the preamble to 

Directive 2009/29/EC. For the energy sector, this meant that all allowances should be auctioned 

by the initiation of phase three. The other ETS-sectors, on the other hand, will start of by 

auctioning 20 per cent of the allowances and gradually increase the percentage to reach full 

auctioning by the year 2027, Sections 19 and 21 of the preamble to Directive 2009/29/EC. The 

use of auctioning instead of free allocation has, by Regina Bentz and Misato Sato, been claimed 

to be an implementation of the polluter pays principle36, which is one of the most important 

principles in the environmental law on a global level.37 The European Parliament and the 

Council pressed on the issue of predictability when it came to the third phase, Section 8 in the 

preamble to Directive 2009/29/EC, and claimed that “Community-wide quantity of allowances” 

would contribute to the predictability to a greater extent than the separate NAPs could, Article 

1.9 Directive 2009/29/EC. According to the Commission, this was a way of at least improving 

the regulatory predictability.38 The remodelling of the System during the third phase also meant 

an inclusion of the aviation sector, all flights to and from the Union, in the EU ETS, Section 14 

of the preamble to Directive 2008/101/EC. All in all, the remodelling has lead to one quite 

harmonised system, rather than a group of separate, national systems.39 

 

An issue, mainly raised during the second phase, involved free allocation possibly constituting 

State aid, in accordance with Article 107 of the Treaty on the Functioning of the European Union 

(TFEU), which is to a large extent prohibited within the EU. The free allocation has been shown 

to lead to extra profits for those receiving the allowances, profits that can be claimed to come 

                                                
 
36 “[...] the polluter should, in principle, bear the cost of pollution, with due regard to the public interest and without 
distorting international trade and investment.”, as defined in Principle 16 of the Rio Declaration on Environment and 
Development. 
37 Bentz & Sato, supra n. 20, p. 356. 
38 Report from the Commission to the European Parliament and the Council, The State of the European Carbon 
Market in 2012, COM(2012) 652 final, p. 4. 
39 Boasson & Wettestad, supra n. 12, p. 55. 
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from the State.40 Some argued that since the EU ETS is a EU-wide system, rather than a national 

system, it should not be assessed on the same grounds as State aid usually is.41 Others stated that 

the Commission's conduct suggested that this was not the case and that the free allocations could, 

therefore, constitute State aid to the operators covered by the System. The fact that operators can 

pass on their opportunity costs for the allowances is something that Angus Johnston claims gives 

support to the idea of free allocation constituting State aid.42 Johnston has further pointed out that 

if the free allocation constitutes State Aid, the EU could have dealt with it by creating an 

exception from the rule banning State aid within the EU.43 From the third phase onwards, 

auctioning is the focal point of the System, which could mean that the discussion regarding State 

aid is unnecessary. However, full auctioning is not to become a reality until 2027, which means 

that operators may still benefit from the free allocation until then, with it potentially being an 

action from the State that is prohibited in the common market of the EU. 

 

Another issue, raised throughout the use of the EU ETS, has been the excess of allowances that 

circulate the market. By the second year of the first phase, the allowances exceeded the 

demanded amount by three per cent or, expressed in carbon dioxide emitted, by 60 million 

tonnes of emission.44 A contributing factor for this issue living on throughout the separate phases 

is the possibility of banking allowances and carrying them through to the next phase.45 The 

question of correcting this in some way has been raised several times. By the start of the second 

phase, the Commission clarified that it did not believe that adjustments done afterwards were a 

solution to the issue since this could disturb the market and hinder the development of the EU 

ETS.46 As of recent time, the Commission has come with some proposals on how to deal with 

the surplus; backloading and the creation of a Market Stability Reserve (MSR).47 Backloading 

has been implemented as a part of the EU ETS from the third phase and onwards, through 
                                                
 
40 Sijm, Jos, Neuhoff, Karsten & Chen, Yihsu, CO² Cost Pass-through and Windfall Profits in the Power Sector, 
Climate Policy, Volume 6, issue 1, 2006, p. 67. 
41 Johnston, Angus, Free Allocation of Allowances Under the EU Emissions Trading Scheme: Legal Issues, Climate 
Policy, Volume 6, Issue 1, 2006, p. 118. 
42 Johnston, supra n. 41, pp. 118-119. 
43 Johnston, supra n. 41, p 117. 
44 Ellerman & Buchner, supra n. 31, p. 267. 
45 Hu, Jing, Crijns-Graus, Wina, Lam, Long & Gilbert, Alyssa, Ex-Ante Evaluation of EU ETS During 2013–2030: 
EU-Internal Abatement, Energy Policy, Volume 77, 2015, p. 153. 
46 COM(2005) 703 final, supra n. 33, para 8. 
47 COM(2012) 652 final, supra n. 38, p. 7 
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Commission Regulation (EU) No 176/2014. Through the backloading, some of the allowances 

that were scheduled to be let out into the market in the beginning of the third phase have been 

postponed to the end of the phase, Article 1.1 of Commission Regulation (EU) no 176/2014. 

According to the Commission, this could lead to a balance between the supply and demand of 

carbon allowances on the market, which had been lacking in the earlier phases. However, since 

the possibility of banking prevails, the Commission has stated that the backloading cannot solve 

the issue of having too many allowances on the market in the coming phases.48 This is a view 

that is shared by scholars, such as Jing Hu, Wina Crijns-Graus, Long Lam, and Alyssa Gilbert.49  

 

The MSR was not as easily accepted as the backloading, but in September of 2015, the Council, 

acting as the body to take the final decision, accepted the proposed decision on creating the 

MSR.50 The MSR is scheduled to become part of the EU ETS during the fourth phase.51 It is the 

proposed long-term solution to the issue of the surplus on the market. If the surplus of 

allowances on the market sinks to a certain level, the MSR will enable more allowances to be 

auctioned in the future. The reverse goes for the occasion when the surplus exceeds a certain 

level, more allowances are then meant to be added to the reserve and thereby reduce the future 

auctioning volumes.52 One main point with the reform made through the MSR is to create more 

predictability on the emission allowance market, which has been an important aspect of the EU 

ETS in earlier amendments.53  

 

Implementation of both the MSR and the backloading, according to Jörn C. Richstein, Émile J.L. 

Chappin, and Lauren J. de Vries, constitutes a significant change to the EU ETS framework.54 A 

change in the System has been welcomed by most, however, the actual construction of such a 

                                                
 
48 COM(2012) 652 final, supra n. 38, pp. 6-7. 
49 Hu et al, supra n. 45, p. 159. 
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2003/87/EC, COM (2014) 20, p. 3. 
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change has been discussed.55 Some issues have therefore been raised when it comes to the 

proposed solutions. The MSR has been questioned with regards to the time aspect. If the surplus 

either exceed or go below the set limits, the inflow or reduction of auctioned allowances will not 

affect the actual amount auctioned until two years later.56 According to Richstein, Chappin, and 

de Vires the ideal stability reserve would react instantly to changes in the market and correct 

these, which this delay in auctioning does not allow.57 The backloading is not believed to be 

without fault either. When it comes to the low allowance prices, Richstein, Chappin, and de 

Vires believes that the backloading will lead to an increase in the price, but only temporarily. At 

the end of the backloading period, a price fall is anticipated when the allowances are once again 

introduced to the market.58 The combination of backloading, the MSR and the annual reduction 

of allowances has, however, been seen as a way of actually eliminating the surplus ahead of time 

by Hu, Crijns-Graus, Lam, and Gilbert, though only a year earlier than it is predicted to occur 

without the additional measures. With the inclusion of aviation in the EU ETS, as well as the 

combination of backloading, the MSR, and the annual reduction, elimination of the surplus could 

take place even earlier.59 All in all, Hu, Crijns-Graus, Lam, and Gilbert comes to the conclusion 

that the MSR may, in fact, be a good way to stabilise the EU ETS.60  

 

3.2 Global System 

3.2.1 The Kyoto Protocol 

Similarly to the EU ETS, the emission trading under the Kyoto Protocol is a “cap-and-trade”- 

system.61 The cap is dependent on the assigned amount that the committed Parties receive in 

accordance with Article 3 of the Protocol, an amount that includes carbon dioxide, amongst other 

greenhouse gases. Who the committed Parties are is regulated in Annex B to the Protocol. These 

Parties, the so-called Annex B countries, which have agreed upon binding commitments, are the 

only ones to whom the emission trading mechanism is available, Article 17 of the Protocol. The 
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credits assigned each committed Party are not the only ones available for trading under the 

Kyoto Protocol but are the ones that will be discussed in this section. 

 

The committed Parties, Annex B countries, consist solely of developed countries. These were 

selected through the use of the principle of common but differentiated responsibility (CBDR), 

Article 3 of the Kyoto Protocol. In the context of the Kyoto Protocol the application of the 

principle means that developed countries have agreed to take on binding commitments, whilst 

developing countries lack such.62 These commitments range from some Parties being allowed to 

emit more than in the base year, whilst others are forced to reduce their emissions in comparison 

to the base year.63 History acts as the basis for these common but differentiated responsibilities; 

the developed countries has, historically, been the main contributors to the emissions and is 

therefore seen to have a duty to bear the greatest part in the efforts.64 Also, at the time for the 

negotiations in Kyoto, there was a belief that the economies of the developing countries could 

not withstand similar binding targets as those imposed on the developed countries.65 The lack of 

new commitments was also demanded by the developing countries during the negotiations.66 

Even if the developed countries were left without any new binding commitments, the 

commitment to reduce emissions in accordance with the UNFCCC still remained. The 

differentiation was a controversial aspect of the Kyoto Protocol and one that led to the US not 

ratifying the Protocol.67  

 

The regulation of the emission trading in Article 17 of the Protocol does not outline all aspects of 

the trade. This was instead decided upon during the COP of 2005, which also acted as the 

Meeting of the Parties (MOP) to the Kyoto Protocol. With regards to emission trading, the 

relevant decisions are mainly Decision 11/CMP.1 and Decision 13/CMP.1, which regulates the 

rules for trading and the amount of emission assigned to each Party. In order for a Party of the 
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Protocol to be able to participate in the trading, some requirements are established in Section 2 of 

the Annex to Decision 11/CMP.1. These include having a national system for estimating emi-

ssions and submitting, amongst other, the information gathered. Decision 11/CMP.1 furthermore 

clarifies that private operators may partake in the trading, but only after authorisation from a 

Party and this Party continues to bear all responsibility for the trade and the fulfilment of its 

obligations, Section 5. Decision 13/CMP.1, on the other hand, clarifies the way of calculating the 

assigned amounts for the Parties. This Decision also establishes the year 1990 as the base year 

for most Parties, Section 5(a). Banking, the possibility to save assigned amounts from one period 

to the following period, within the Kyoto Protocol is permitted in accordance with Article 3.13 

of the Protocol. The banking is further clarified in Sections 15 and 16 of the Annex to Decision 

13/CMP.1. 

 

The selection of the base year for the calculation of the emission rights has had its implications. 

Big changes in the world after 1990, such as the collapse of the Soviet Union, led to an un-

foreseen economic decline in some States. This, in turn, led to emissions during the commitment 

period being lower than those in 1990, creating a surplus of emission credits for some Parties. In 

the literature, this surplus is called “hot air”.68 The trading of “hot air” can, according to Edvin 

Woerdman, be seen as an environmental issue since it allows for more emissions than without 

the possibility to trade.69 However, it has also been claimed to be a sort of compensations for the 

nations undergoing the economic changes that lead to the creation of “hot air”.70 Some claim that 

the existence of “hot air” is limited to the first commitment period, whilst others point to the 

economic gains and that it makes Parties inclined to negotiate as large of an assigned amount as 

possible, thus creating new “hot air”.71 The possibility of banking could also be seen as an issue 

in this case, since this allows for Parties to forward the extra credits to the future, thereby making 

the surplus continuous.72 Woerdman does, however, claim that “hot air” may be seen as a con-

tributing factor for the Kyoto Protocol finally coming to be since countries may have been more 
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inclined to accept quite large reductions, given the possibility of buying credits from Parties with 

a surplus.73  

 

The Kyoto Protocol has been described as a non-global trading system, due to the limited amount 

of States allowed to participate in the trading.74 Having a non-global trading system creates a risk 

of carbon leakage due to increased costs in States within the trading system, which could lead to 

an increase in imports from States outside of the trading system.75 Furthermore, Peter D 

Cameron expressed that production might even be relocated to non-Annex B countries, in order 

to avoid having to obtain enough emission rights to keep production at the same rate as before 

the first period of the Protocol.76 In an ex-post study, Rahel Aichele and Gabriel Felbermayr con-

clude that based on their models, the import to Annex B countries from non-Annex B countries 

is approximately eight per cent higher than without the Protocol.77 This implies that carbon 

leakage due to the Kyoto Protocol is, in fact, a reality. Aichele and Felbermayr state that the 

stricter domestic policies, which have been enforced due to the Kyoto Protocol, decrease the 

domestic emissions, but are also likely to lead to a change in suppliers caused by increased 

costs.78 A carbon leakage has therefore occurred due to the Protocol and its non-global app-

lication. The study by Aichele and Felbermayr also suggest that some sectors are more prone to 

carbon leakage than others.79 Aichele and Felbermayr suggest that the results of their studies 

further points to the importance of involving all countries if an emission trading system on a 

global scale is to be successful.80  

 

3.2.2 Post-Kyoto  

Much has happened in the world since the creation of the Kyoto Protocol, not least from an 

economic standpoint. Many of the countries labelled as developing under the Protocol has gone 
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through great economic developments, which has led to larger emissions from these countries.81 

Some have, due to this development, argued that it may be of importance to try and include some 

of the developing countries in the binding commitments under the Protocol. Anita M. Halvorssen 

argues that the creation of a new annex to the Protocol, Annex C, with these developing 

countries, which are economically quite strong and with large greenhouse gas emission, should 

be included in the Protocol. These Annex C countries would then be allowed to partake in the 

trading.82  

 

Others than Halvorssen have called for the inclusion of the developing countries. This is in some 

cases based on the use of the CBDR, which has been met with critique, mainly due to the 

grounds for differentiation within the use of the principle in the Kyoto Protocol.83 Michael 

Weisslitz has stated that the way the CBDR is applied within the Kyoto Protocol hinders 

sufficient efforts from taking place since it does not incorporate the developing countries in a 

satisfactory way to prevent any further harm to the climate.84 As it is applied now, the CBDR 

leads to a greater focus on historical responsibility, rather than the potential harm that may occur 

in the future. Weisslitz proposes the reversed view, with the main focus on the potential future 

harm.85 This could allow for environmental considerations to be of greater importance in the 

creation of obligations in the future. Weisslitz claims that if the developing countries’ economies 

were to be allowed to continue to grow without taking environmental issues into account, this 

would lead to an unsustainable development since it could create additional harm. It would also 

make it hard for the committed States to create a long-term solution that has to take this future 

development into account.86 However, Weisslitz claims that the developed States may still take 

greater efforts than the developing States, due to their historical responsibility, but that this 
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should not constitute an obstacle for the developing countries to make certain efforts as well.87 

Still, through the Paris commitment, the continuous use of CBDR is promoted in the global 

efforts to combat climate change, paragraph 4 of the preamble to the proposed Paris 

Agreement.88 

 

Another issue that has been raised since the creation of the Kyoto Protocol is the fact that the US 

did not ratify the Protocol, even though it was one of the greatest forces during the negoti-

ations.89 Halvorssen has stated that one important issue to solve in order to come to terms with 

the climate change on a global scale is to get the US involved in the efforts.90. In 2014, the US 

was the second largest emitter in the world, only surpassed by China. By per capita emissions, 

however, the US far exceeded China.91 Halvorssen has stated that imposing binding com-

mitments on some of the developing countries could be a way of ensuring that the US partake in 

future efforts since the lack of commitments for some of the largest economies was the main 

reason the US did not partake during the first commitment period.92 Before the start of the 

negotiations in Paris in 2015, China and the US came to an agreement and expressed a shared 

wish to work together to ensure a positive outcome of the negotiations.93 This indicates that the 

issue of not having the largest emitters being part of the global solution could be a thing of the 

past.  

 

Leading up to the COP-21 in Paris 2015, States handed in Intended Nationally Determined 

Contributions (INDCs) with regards to their future commitment under the global efforts, 

according to paragraph 2 (b) of Decision 1/CP.19. The States were recommended to include 

certain information in their INDCs, such as reference points, scope, fairness, and how it 
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correlates to the goals in the UNFCCC, in order to create some clarity, Section 14 of Decision 

1/CP.20. Yet, it was still up to the individual State to decide which information to include in their 

INDC and how to interpret each recommendation. The INDCs that had been handed in by the 1st 

of October 2015, which did not include INDCs from all States, were analysed by the Secretariat 

to the UN in preparation for the forthcoming COP-21, Section 16 (b) of Decision 1/CP.20. The 

analysis done by the UN led to the likely scenario that even further reductions were needed in 

order to achieve the goal of only having a two degree Celsius temperature rise.94 The UN, 

nonetheless, claimed that the States were showing an increased will to deal with the climate 

change together through national efforts by handing in their INDCs.95 However, the UN 

furthermore clarified the need to improve many countries’ capacities for planning, implementing, 

and monitoring different climate efforts.96 Those States that had not handed in INDCs before the 

COP-21 are urged to hand in such as soon as possible, paragraph 13 of 

FCCC/CP/2015/L.9/Rev.1, and the Secretariat will complete the analysis of the INDCs by April 

of 2016, paragraph 19 of FCCC/CP/2015/L.9/Rev.1. These will act as the base for the 

forthcoming efforts and the Parties to the Agreement shall hand in new Nationally Determined 

contributions (NDCs) every five years to keep progress of its commitments, Article 4 of the 

proposed Paris Agreement and paragraph 23 of FCCC/CP/2015/L.9/Rev.1. The CBDR plays an 

important role in the construction of these NDCs, since it shall act as the basis for the States 

contributions in a progressively larger undertaking by all States, Article 4.3 of the proposed Paris 

Agreement.  

 

The Paris Agreement, reached on the 12th of December 2015, is planned to be set into force in 

the year 2020.97 It involves most States, amongst others the US and China, the two large emitters 

that had agreed upon working together to reach an agreement in Paris.98 However, before this, 
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some enhanced actions have been proposed in order to create a solid foundation for the work 

post-2020, paragraph 2 of FCCC/CP/2015/L.9/Rev.1. To some extent these actions relate to the 

past commitments of the Parties to the Agreement and therefore partly concern the Kyoto 

Protocol. As part of these enhanced actions, all Parties to the Kyoto Protocol are urged to ratify 

and implement the Doha Amendment, paragraph 106 (a) of FCCC/CP/2015/L.9/Rev.1. If enough 

Parties agree to do so, the Kyoto Protocol’s second commitment period could commence. As of 

recently, 55 Parties had ratified the Doha Amendment.99 The ratifications are therefore not yet 

enough to put the Amendment into force, since this call for the ratification from three fourths of 

the Parties to the Kyoto Protocol, Article 20 of the Protocol.  

 

Another part of the enhanced actions proposed before the initiation of the Paris Agreement 

concerns the allowances from the first commitment period of the Kyoto Protocol. Parties that 

have excess allowances from the first period are encouraged to cancel these before the initiation 

of a second commitment period, paragraph 107 of FCCC/CP/2015/L.9/Rev.1. The cancellation 

of allowances would mean that no banking takes place, not forwarding any allowances to the 

second period. Some European States have already announced that they will cancel all of their 

remaining allowances from the first period. 100 This has been claimed to be a way of avoiding 

any “hot air” being created in the second trading period. Whilst some States have announced 

their cancellation, Australia have made clear that they will not cancel any of their allowances, 

but instead bank them.101 The cancellation of the States surplus of allowances has been promoted 

by the UN earlier; in paragraph 5 (c) of Decision 1/CP.19, the Parties to the Kyoto Protocol were 

encouraged to cancel their excess of allowances in order to close the ambition gap before 2020. 
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3.3 Discussion 

3.3.1 EU ETS 

During the different phases of the EU ETS, several ways of constructing the NAPs have been 

used. The first time around, the Member States themselves were allowed to create their NAPs, 

but on a rather short notice and with little information at hand. By the second phase, the Member 

States had some more time and a bit more information on how they should create their plans. The 

third phase brought on a shift and the Commission is now the one in charge of creating a cap that 

the Member States have to follow. Both the first and second phase can be claimed to have been 

characterised by a rather constrained access to information. Before the implementation of the EU 

ETS, no consistent gathering of information with regards to carbon emissions had been con-

ducted within the Union. This meant that the information to predict future emissions on, and to 

base the NAPs on, was rather scarce. With the allocation plans for the second phase, the mea-

sured emissions from the first phase could constitute the base. However, the NAPs for the second 

phase were done in 2006, only a year into the first phase of the EU ETS. Once more, the 

information at hand was perhaps not optimal as a base for something as extensive as the 

allocation plans. However, weighing the scarceness of the information with the aspiration to not 

put those who made reductions in a worse position for doing so must lead to the conclusion that 

not punishing the States that had made reductions is of greatest importance in a situation such as 

this. Still, the surplus of allowances still existing within the EU ETS is mainly based on the first 

two phases, which makes one wonder if this is not mainly based on the lack of proper 

information. Not having enough information can be seen as the main source behind the creation 

of the discrepancy between the planned emissions and the actual emissions. Nowadays, the main 

responsibility lies with the Commission, which could put the issue of information in a new light. 

It may be easier for the Commission to take the whole System into consideration, thereby being 

able to adopt a clearer view of the situation. Yet, the Commission still has to rely on the 

information handed in by the Member States, which is the same kind of information the Member 

States had to base their NAPs on. The creation of a EU-wide cap based on the information 

handed in by the Member States furthermore implies that the amount of information being 

handled is going to be much greater than before, which could be an issue.  
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The EU ETS has been amended to some extent throughout each phase, with different results. 

Before the second phase, some efforts were taken with regards to the NAPs, but they did not 

come to terms with either the surplus of allowances nor the low price on allowances. Even if 

these efforts were not enough it can, at least, be seen as a step on the way. The third phase, 

however, is characterised by an effort to make such changes in the System as to come to terms 

with the issues. These have either been implemented by the start of the third phase or are planned 

to become part of the EU ETS during the fourth phase. Having in mind that the first phase was to 

be seen as a pilot phase to show of the issues within the System, it might have been more 

satisfying if the issues raised during this phase were addressed at an earlier stage, rather than in 

the third or fourth phase. However, given the complexity of a system so strongly linked to the 

market, it is not that surprising that it have taken some time to figure out a way of dealing with 

the issues that does not disturb the market to any greater extent.  

 

When it comes to the actual amendments within the third phase, some of them have been 

implemented in order to try and raise the predictability within the System. As a rule, it is good to 

strive for predictability within legal solutions since this creates a greater accessibility to the 

recipients of the legislation. This can be said to be true within the EU ETS as well; a more 

predictable regulation with regards to the allocation allows the market to adapt its actions 

accordingly. Predictability on the market can create stability in some ways, even though the 

market is still vulnerable to outside forces.  

 

During the third phase, auctioning became the focal point. This means that the issue of free 

allocation and State aid have been dealt with to some extent. In a system with full auctioning, 

rather than free allocation, the profits made from selling allowances will no longer be derived 

from the State but rather be dependent on the market at large. Still, since the auctioning has not 

been fully implemented, the issue can be said to still prevail. In the power sector, which now has 

full auctioning, there could be no further discussion on profits constituting State aid. Yet, this is 

not the case in the other sectors covered by the EU ETS, since full auctioning is not to take place 

until by the year 2027. As pointed out by Johnston this could be dealt with by making the free 

allocation of allowances an exception to the ban on State aid. Given that this is an issue that has 

been brought up in the academic discussion earlier, but not been dealt with, the probability of 
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any clarification or exception being made is quite low, especially since the issue is going to be 

non-existent after full auctioning becomes reality. 

 

The focus on auctioning, rather than free allocation, has other implications than just solving the 

potential issue of State aid. As some has stated, it can be seen as an implementation of the 

polluter pays principle within the EU ETS. Since this principle often plays a big part in the 

environmental law, it is consistent to try and implement it into most of the environmental efforts. 

With the new allocating principle, the operators have to pay for their predicted future emission, 

rather than having to pay only if they exceed their allocated amount. Auctioning, rather than free 

allocation, also results in greater incomes for the Member States, instead of the operators 

profiting on their free allowances. This income from the auctioning could then be used in order 

to further the work towards reaching a sustainable development. In turn, this could make it easier 

for the EU to reach its overall goals. 

  

Before the initiation of the third phase, the Union decided that the issue of the excess of 

allowances had to be dealt with. Backloading is the short-term solution implemented into the 

System. The fact that backloading will not lead to a stabilisation in the market other than 

throughout its period of enforcement is, therefore, no surprise; the market will more or less find 

itself in the same position as before the backloading at the end of the third period. This could be 

seen as problematic, especially since the market is bound to act in accordance with the 

knowledge that the allowances will constitute part of the market once more and might not change 

its behaviour to any greater extent. Backloading is planned to have an effect on the price of 

allowances, but not any long lasting effect. Once again, this is to be expected since it is a short-

term solution, but coming to terms with the issue of the price deflation in a longer timeframe 

would be more pleasing and create greater stability on the market.  

 

The backloading is not the only aspect being criticised; the MSR has been met with critique as 

well. Some have stated that other, more reactive, solutions would be a better way to go, whilst 

the Union has instead focused on creating a more predictable environment for the market at 

large. Even if the MSR may not be seen as the most efficient solution by all, efficient being a 

word that is largely dependent of one's own circumstances and viewpoint, it is still an effort to 



 29 

solve the issue at hand. If the EU ETS is to have the impact wanted and truly lead to the sought 

after reduction of carbon dioxide emissions within the Union, the issue of the surplus needs to be 

dealt with. An issue that could occur if the solution chosen is not as efficient as it perhaps should 

or could be is that the problems have to be addressed once more at a later time. The use of a 

somewhat inefficient solution may lead to that the result wanted comes about at a later point in 

time than desired. As shown by some studies, the rate of reductions after the introduction of 

MSR and backloading into the EU ETS is only slightly quicker than it would otherwise be. Some 

may, therefore, claim that the reformation of the System has been purposeless. Still, if the 

introduction of the MSR and backloading can lead to the end of the issue with the surplus just 

two years in advance, it would still be preferable than not taking action at all. Furthermore, if the 

solutions can solve the underlying problems causing the excess, this may be a far greater reason 

for the implementation than trying to reduce the surplus at a greater speed. 

 

Another issue raised with the amendments made to the EU ETS is the time aspect of the MSR, 

above all by those favouring a more reactive solution to the issue. The time aspect may be quite 

hard to solve since there is, on the one, hand a need for flexibility and reactiveness but, on the 

other hand, a need for stability and predictability. This once more points to the struggles of trying 

to create a legal instrument that include a lot of sectors and is able to adapt to changes. Trying to 

allow for the market to develop and at the same time have some control over it is two aspects 

that have proven to be quite hard to achieve in the case of the EU ETS. If, in such a strong 

cooperation as the EU, issues still arise due to the construction of the instrument at hand, it can 

hardly be possible to develop a spotless regulation under other circumstances. This is especially 

true if the regulation is meant to have any greater impact.  

 

The evolution of both the EU ETS and the EU at large has been towards more harmonisation. 

For the EU ETS, this was brought on by a more centralised way of constructing the allocation 

plans, as well as the efforts from the EU to create a greater similarity in how the System is 

applied within the different Member States. In the earlier phases, some Member States comple-

tely disregarded the possibility of auctioning, whilst some Member States used this possibility to 

the limit. Having the goal of full auctioning rather than giving the Member States a certain share 

of the allowances that are available for auction means that the allocation is identical within the 
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Member States. The new design, therefore, allows for greater similarity within the EU, and may 

create a more stabilised System over time. It creates greater certainty for the market powers, 

which in turn may be a stabilising force within the System. A greater harmonisation may also be 

beneficial to the System since it simplifies the creation of other means within it. Trying to create 

large changes within several national systems must be far more difficult than trying to do the 

same when all Member States constitutes part of the same, much larger system. Implementing 

the MSR and such may therefore not have been possible at an earlier stage, without the great 

harmonisation that has taken place.  

 

3.3.2 Global System 

The Kyoto Protocol was decided upon in 1997, whilst the complete procedures of the emission 

trading were not determined until the year 2005. This could indicate that it may have been easier 

to reach consensus on the Kyoto Protocol by leaving out the decision on the actual procedures 

under the Protocol at the time. The likeliness of having reached a conclusion on the Protocol if 

the procedures were part of this decision, given the quite short period of time that a COP spans, 

is quite low. The commitments for each Party was also decided upon at a later time, which may 

have contributed to an enhanced ability to reach an agreement since it did not impose any clear 

commitments with regards to the emission reduction. Negotiations may have come to a halt if the 

States were to decide on such big commitments at the same time, which could have destroyed the 

chances of the Kyoto Protocol coming to be. Having an eight-year gap between the creation of 

the Protocol and the COP may also have given the Parties time to properly work through the 

regulations before implementation. Nonetheless, if the decision regarding the complete workings 

of the mechanism were to have been decided upon during the creation of the Kyoto Protocol, this 

may have sent out another signal to the world than the later decision may have done. It could 

have created a greater feeling of urgency and importance when it comes to climate change than 

the decision in fact created.  

 

Under the Kyoto Protocol, some demands exist in order for a State to be able to partake in the 

emission trading. Some of these regard the gathering of specific information on emissions and 

the submitting of this. Having these rules forces the committed Parties to ensure that they 

properly supervise the trading and the emissions within the State, in order to take part of the 
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economic gains of the trade. This should create a safer system, with regards to the compliance 

with the limits assigned each State. Furthermore, forcing all States to gather the same type of 

information should also provide a stable ground for the emission trading. It allows for a greater 

control over the System since there is a large dependency on the information provided by the 

Parties.  

 

The existence of “hot air” within the emission trading system can, as pointed out by Woerdman, 

constitute an issue from an environmental standpoint since the trading may allow for more 

emissions than if the Parties’ limits were to be an absolute limit of emissions. It creates a surplus, 

not only for the individual Party but also within the whole System thanks to the ability to trade. 

Another issue with “hot air” is that it can be claimed to not be in line with the initial thoughts of 

the Kyoto Protocol. As the emission trading was outlined within the Kyoto Protocol, those 

committed to the Protocol strive to achieve reductions through the limitations set in the Protocol 

and the subsequent regulation. By having limits allowing for more emissions than are prospected 

for a Party, the incentive for this Party to reduce its emissions is non-existent. It can also be said 

to lower the incentives for the other Parties to reduce their emissions to such a large extent that is 

needed to reach the goal of only a two degree Celsius temperature rise since the other Parties 

may buy the existing “hot air” to cover additional emissions. Some have stated that the issue of 

“hot air” will not occur in any following commitment periods of the Kyoto Protocol, but with the 

possibility of banking, this is something that, in reality, could be part of the System for quite 

some time. The Paris Agreement deals with this issue, to some extent, by urging the Parties to 

the Kyoto Protocol to cancel the allowances they have left from the first commitment period. The 

complete cancellation of the allowance from the first period by all Parties would mean that no 

“hot air” could be forwarded by banking. Australia has already proclaimed that they will not 

cancel any of the allowances from the first period and if enough Parties follow suit, the issue of 

“hot air” will continue on through to the second commitment period. Still, other States have 

made clear that they will, in fact, cancel the allowances left from the first period. These States 

are quite large economies, which may act as an incentive for other States to also commit to 

cancellation. Given the large commitments made by the States in e.g. the Paris Agreement, it 

would perhaps be more in line with the other actions of the Parties, and more responsible, if all 

Parties agreed to cancel their allowances.  



 32 

The issue of “hot air” does not stop with the potential cancellation of allowances; new “hot air” 

may still be created in the construction of commitments for a second commitment period. 

Estimation of future emissions has always, and most likely will always, be a difficult task. 

Uncertainty in these estimations can create new “hot air” in the mismatch with actual emissions 

of the States. Even with the cancellations encouraged in the Paris Agreement, the inability to 

project future emissions still exists. A second commitment period of the Kyoto Protocol may, 

therefore, still have to deal with the same issues of “hot air” as was part of the first period. Yet, 

the fact that the “hot air” may have been a way of compensating some States for the economic 

changes they had gone through indicates that future “hot air” may not be quite as large as in the 

first commitment period, since it will not have to be intentionally larger in order to create this 

compensation. 

 

The study conducted by Aichele and Felbermayr shows the existence of carbon leakage within 

the emission trading system under the Kyoto Protocol. It is, however, important to bear in mind 

that this is only one analysis, and it is, just as is the case with the issue of “hot air”, hard to make 

estimations on emissions. However, since the emission trading under the Kyoto Protocol is a 

non-global system, the probability of carbon leakage occurring to at least some extent is quite 

large. With the existence of carbon leakage, the emissions overall in the global community 

increases, rather than decreases, even though the goal of both the Kyoto Protocol and the 

UNFCCC is to achieve reductions. The reduction of emission appears to be a formality in this 

aspect, rather than a global necessity, which would be the case if climate change were dealt with 

in a more globally spanning effort than the emission trading under the Kyoto Protocol. The issue 

of carbon leakage will always continue to be an issue in any non-global emission trading system 

as long as no measures to actively prevent it is implemented. Measures may be needed in order 

to lessen the impact of the economic effects of carbon leakage on the national operators in the 

committed Parties, thus making it less appealing to relocate production or switch suppliers. 

 

The fact that the Kyoto Protocol is non-global, due to its design, has had some implications, one 

of them being the aforementioned carbon leakage. Future efforts will have to come to terms with 

these in order adopt a more long-term solution. The active involvement of more States could be 

one way of doing this. Before the Paris Agreement, some proposals were made as to how this 
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could take place, one of them being the creation of a new Annex to the Kyoto Protocol, as 

suggested by Halvorssen. The creation of a new Annex would not completely solve the issue of 

carbon leakage but could, at least, widen the scope of the effects of the Protocol. Annex C, as 

proposed by Halvorssen, would only apply to some emerging economies but one of the 

important aspects raised in the discussion was the need to involve States such as the US in the 

efforts. Not including all States in the future efforts is something that can raise issues on its own. 

Any long-term solution should include all States since their actions are part of the issue to some 

extent. Also, given the potential future economic development of some States, more and more 

States are likely to become large emitters if actions are not taken to prevent this, thereby having 

the potential to endanger the efforts made by other States. An early inclusion of States leads to an 

easier implementation than after any system has been used by other States for a long period of 

time and allows the economies of the States to adapt. It may still be quite unreasonable to 

demand that all States makes the same efforts from the start since this may affect the 

development of some States without it being called upon given their emission levels. In the Paris 

Agreement, it was decided that all Parties to the Agreement should partake in the efforts of the 

Agreement, in comparison to the Kyoto Protocol, which only demands certain activities from 

certain States. The Agreement also promotes the further use of the Kyoto Protocol and, therefore, 

encourages the Parties to the Protocol to ratify the Doha amendment in order for the second 

trading period to begin. Even if the Agreement does not, outright, push other States to become 

Parties to the Protocol, this may lead to others participating to a greater extent anyway, 

especially the US that was one of the most active States in the negotiations. 

 

When it comes to the division of the burden of the climate efforts, reflecting back on the CBDR, 

it may at first glance seem quite fair to have those who have historically been the greatest 

emitters bearing the greatest burden. Yet, as Weisslitz points out, it may be of relevance to try 

and take other aspects into consideration in the future creation of obligations. The potential 

future harm, which may occur if certain States are allowed to continue developing at the same 

rate and in the same way as they are at the moment, can be a factor of relevance in future con-

siderations. Only focusing on potential future harm would leave out any attention to either the 

economic and social conditions in the States, or the historical culpability. In order to take both 

environmental aspects as well as others into concern when establishing the burdens in the future, 
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it may be of importance to try and take more than one aspect into consideration when creating 

the commitments of the States. Weisslitz also sees this as a possibility, giving the developed 

countries the greater burden, whilst creating commitments for the developing countries. This 

greater burden on the developed countries could include the obligation to assist the developing 

countries in their efforts, as a way of furthering the total global efforts. However, it has been 

pointed out that those efforts taken during the Kyoto Protocol, including the emission trading, 

may not be enough in the future and that there might be a need to entirely change focus from 

emission reduction to technological improvements, in which case changing the way the burden is 

shared between the Parties will not be enough to tackle the climate change.  

 

During the work leading up to COP-21, States handed in their INDCs with regards to their future 

commitments. There were some guidelines when it came to the construction of these, but much 

of it was up to interpretation for the individual States. Therefore, the States handed in quite 

different INDCs, making different considerations and having different grounds for these. If the 

States were given more instructions on what information to hand in, the analysis conducted by 

the Secretariat to the UN might have been more easily managed. Nonetheless, in the analysis 

conducted by the Secretariat, the conclusion was reached that the commitments suggested by the 

States were not enough to reach the set out global goal. This analysis came out a month before 

the initiation of the COP-21 in Paris, which may have led to a realisation of the shortcomings 

amongst the States. Even if the information handed in by the States were perhaps not ideal, it 

must always be considered to be a good thing to have information, such as the one provided in 

the INDCs, before any large negotiation with so many States taking part. By having the States 

handing in their INDCs, they were forced to take a stand on their part of the future efforts on a 

quite early stage. This also allows for the other States to take part of the standpoints of others in 

order to properly prepare for the negotiations. All in all, the handing in of information, such as 

the one provided in the INDCs, must contribute to a greater ability to reach consensus during 

negotiations than would otherwise be the case since all Parties are aware of the standpoints of the 

others.  

 

As a continuation of the INDCs, Parties shall hand in NDCs in the future with regards to their 

commitments. Given that the States lack the possibility to chose to not hand in such on a 
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continuous basis, the Parties are committed for the future. Compared to the Kyoto Protocol, 

which needs a certain amount of ratifications for a consecutive period, the fact that the Paris 

Agreement is continuous without any measurements having to be taken by the Parties gives 

support to the Paris Agreement having a more long-term view on climate change than, for 

example, the Kyoto Protocol. The NDCs shall also mainly be based on the principle of CBDR, 

which is in line with the considerations made earlier in the global climate efforts. As 

continuously harder efforts are prescribed in the Agreement, the CBDR can ensure that the 

efforts progresses, but not without taking steps that are adapted for each individual State. Yet, the 

CBDR has been questioned and the uncertainties may still exist in the future use of the principle. 

The Paris Agreement does not actively change the view on how the CBDR is to be applied, 

which means that the most probable meaning of the principle in the future is a continuation on 

the historical focus. This is something that may be in opposition with thoughts held by people 

like Weisslitz. The Agreement is, however, supposed to activate all States in a similar way, with 

all making efforts for continuous reductions, which could counteract the potential risk with the 

use of the CBDR to some extent.  

 

The fact that the Paris Agreement urges for the ratification of the Doha Amendment could be 

said to give the Kyoto Protocol a stronger position in the global climate policy. This may ensure 

the Parties to the Kyoto Protocol that the emission trading will be used in the future, which gives 

the mechanism more credibility and may make it more interesting for the Parties to actually 

commence the emission trading. The fact that the Kyoto Protocol will be an instrument that is 

continuously used may also lead to more States becoming Parties to the Protocol, which may 

further strengthen the trade.  

 

3.3.3 Comparison 

A similarity between the EU ETS and the emission trading under the Kyoto Protocol is that both 

systems use differentiation to create the allocations. Within the Kyoto Protocol, this primarily 

means that some Parties have binding commitments, whilst others do not. The committed Parties 

then either have the right to emit more in comparison to the base year, whilst some are forced to 

make reductions. In the EU ETS, on the other hand, the differentiation only leads to the countries 

being able to either reduce emission or in some cases allowing them to emit more based on past 
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emissions. Within the EU ETS, this means that all Member States are involved in the emission 

trading, compared to the Kyoto Protocol that only allows for some States to partake in the 

trading. The differentiation in these cases can both be said to derive from the use of CBDR, but 

with different interpretation and application.   

 

When it comes to the allocation to the separate countries, allowances being handed out for free 

used to be the guiding principle for both Systems. However, since the third phase the focus of the 

EU ETS has shifted towards auctioning instead. Auctioning could be a more economically and 

environmentally responsible way to deal with the allocation since this allows for more resources 

to be gathered by the States and for the polluters to pay for their emissions, in accordance with 

the polluter pays principle. This has however not yet been part of the efforts under the Kyoto 

Protocol, even if it may be so in the future. Since the emission trading under the Protocol has 

been used for only one period, the opportunity to conduct such a large change to the System has 

not presented itself. Furthermore, it may not be as interesting to try and have a system based on 

auctioning on a global scale, since this may discourage some States from participation. 

 

A difference in the creation of the EU ETS and the emission trading mechanisms under the 

Kyoto Protocol is the amount of time at hand to properly construct the procedure of the 

mechanism. The EU ETS was decided upon on quite short notice, both the existence of the 

emission trading system within the EU and its regulations. The emission trading under the Kyoto 

Protocol, on the other hand, was not designed until eight years after the initial decision of its 

creation. Looking at the issues with the EU ETS, time must be seen as essential in constructing 

instruments such as these since the issues raised in the EU ETS may very well have been mostly 

dependent on time shortage during the construction. Given that more time was at hand for the 

emission trading system under the Kyoto Protocol, this might have been better constructed than 

the EU ETS. An issue with the Kyoto Protocol, even if there was more time at hand to construct 

the instrument, is the number of participants active in the decision-making that might have made 

it quite hard to reach a well-grounded decision. Overall, the implications of the time aspects of 

the construction of the Systems are that during the creation of large mechanisms, especially 

market-based ones, time is of the essence.   
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The fact that the emission trading under the Kyoto Protocol is an instrument with a non-global 

cover has had its implications. With the Protocol being a global solution, it may appear strange 

not to include the whole of the global community in the emission trading, in contrast to the EU 

ETS that involves all of the European countries. The developing countries were left without new 

commitments under the Kyoto Protocol to allow for their economic development to continue, 

which gives an explanation for not covering all States. States within the EU were also in 

developing stages in their economy, although not to the same extent that some other countries 

worldwide, but were still allowed to participate. This is possible since the EU ETS not only 

forces States to reduce their emissions but also allows for some participants to emit more. The 

same is also the case under the Kyoto Protocol, but given that it does not include all the States in 

a global context, perhaps not to the same extent as in the EU ETS. Having such an agreement, 

allowing some States to emit more, in an understanding covering the whole world may, however, 

be impossible given the disparity of the world economies and the general unwillingness to 

commit to large obligations. A further issue raised due to the Kyoto Protocol being non-global is 

carbon leakage. This is an issue that affects all systems working under this larger global system 

since the existence of non-committed States outside of any system leaves the possibility of 

relocation in order to avoid the extra costs created through the restriction on emissions. Even if 

the smaller emission trading systems themselves lack an issue of leakage to other States in the 

same region, the possibility of relocating the production to other States without commitments 

still persists due to lack of full commitments within the global System. 

 

A lesson learnt from the EU ETS that could be applied to the global use of emission trading 

regards the existence of a surplus of emission rights. Within the EU ETS, a quite large surplus 

has existed throughout the different phases. Banking has been a great contribution to this issue, 

which is also an aspect that is part of the System under the Kyoto Protocol. With banking, any 

“hot air” or surplus can either be sold to another State or be forwarded to the future phases or 

periods. This implies that any continuous use the emission trading under the Kyoto Protocol, 

with the existing “hot air”, will lead to a surplus within the System for several years to come. 

Having in mind how long it has taken the EU to try and come to terms with the issue, with a 

long-term solution being decided upon in the end of 2015, this may very well be the case in the 

global emission trading too. Through the Paris Agreement, the cancellation of this “hot air” has 
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been called for prior to the initiation of any second commitment period within the Kyoto 

Protocol. Nevertheless, the unwillingness from some States to do so strengthen the belief that in 

the issue of “hot air” or surplus, the Kyoto Protocol will follow the same path as the EU ETS has 

walked.  

 

An issue that will most likely exist in any emission trading system, since it is market-based, is 

the inability to be completely in sync with the market. The scope of the system is not important 

in this aspect since it is mostly dependent on the inability to properly predict future emissions 

and technology evolution. The EU ETS could perhaps be seen as proof of this, given that it has 

been in use for quite some time now and is still filled with issues. The history of the EU ETS 

makes it quite probable that the same is going to be the case with the global System as well, 

given its imperfections. Since the EU ETS has been in use for a longer period of time and for 

more phases than the emission trading under the Kyoto Protocol, it has had more time to adjust 

to the market. This has however not been the case, which implies that emission trading can 

hardly be completely adjusted to the market. The adjustments that have been made, such as the 

backloading and the MSR, has been deemed to not fully fulfil its purposes by some, which may 

further point to the fact of how hard it is to create a mechanism that is fully in sync with the 

market. The existence of a surplus in both the EU ETS and the emission trading under the Kyoto 

Protocol also shows how hard it is to calculate limits for emissions and create rules that are 

completely adjusted to the market. 

 

3.4 Summary 

When it comes to the allocation of emission rights in the different emission trading systems 

reviewed in this essay, there are both differences and similarities. The EU ETS is in its third 

phase, whilst the emission trading under the Kyoto Protocol has only undergone its first 

commitment period. This leads to a difference in the ability to deal with issues raised within the 

Systems; the EU has had time to try and correct the flaws with the EU ETS between the phase 

while the second period of the Kyoto Protocol has not yet been realised and no corrections have 

therefore been done. Still, since the Paris Agreement promotes the further use of the Kyoto 

Protocol, the ability to make such corrections and make revisions to the System may present 

itself in the near future.   
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One similarity between the Systems is the fact that they both are so-called “cap-and-trade”- 

systems, but there are differences in the actual allocation in accordance with this cap. The EU 

ETS used to have free allocation as the guiding principle, which is still the case under the Kyoto 

Protocol, but has since changed the focus towards auctioning instead. By focusing on auctioning 

rather than free allocation, a stronger connection to the polluter pays principle may have been 

created in the EU ETS. It may also create greater incomes for the Member States, which could be 

used to further the efforts towards reaching sustainable development. 

 

Both instruments use differentiation for the allocation of emission rights. History acts as the 

main contributor to the allocations created under the Kyoto Protocol and, due to this, it differen-

tiates between developed and developing countries in the creation of the commitments. The EU 

ETS does not separate the States in the creation of obligations and inclusion into the System to 

the same rate as is done in the Kyoto Protocol. In both Systems, some participants are allowed to 

emit more, whilst others are forced to make reductions. When it comes to the future use of 

emission trading on a global scale, it has been suggested that such an agreement needs to involve 

more States than under the first commitment period of the Kyoto Protocol. This implies that the 

use of history as the base for differentiation may need to be abandoned. The Paris Agreement 

involves more States but has yet to make any changes to the future use of the CBDR.  

 

The existence of a surplus of allowances is something that burdens both Systems. This is due to 

the allocation of allowances in the initial phases; the surplus within the Kyoto Protocol is 

explained by the “hot air” created due to economic changes, whilst the surplus in the EU ETS 

can, partly, be explained by the inability to correctly assess the future emissions of each Member 

State. In the EU ETS, this issue has lived on throughout the different phases of the trading, much 

due to the ability to bank allowances. The possibility of banking exists within the Kyoto Protocol 

as well but since the emission trading system has not been used in any subsequent period as of 

yet, it is not possible to know if the surplus is going to be a continuous issue in the global trading 

system. The promotion of both a second trading period and the cancellation of the “hot air” by 

the Parties, through the Paris Agreement, speaks in favour of the “hot air” not being a problem 

living on throughout trading periods within the Kyoto Protocol. Yet, since some States will be 

reluctant to give up their allowances, the surplus is most likely going to be forwarded on to the 
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second commitment period to some extent, as was the case in the EU ETS. In the EU ETS, some 

actions have been taken in order to combat the surplus. These involve backloading and the MSR, 

which constitute short-term and long-term solutions to the issue at hand. These are likely to 

contribute to the elimination of the surplus in the future, even if it may not be the way that is 

preferred by all to deal with this issue. 

 

Comparing the creation of the different systems and its principles for allocation, one important 

factor seems to be time. The EU ETS was constructed during a quite restricted period of time, in 

order to fully implement it before the initial commitment period of the Kyoto Protocol. The 

allocations and obligations under the Kyoto Protocol, on the other hand, were constructed some 

years after the initial decision regarding the creation of the System. The EU ETS has been 

plagued by problems from the start, which could to some extent be explained by the haste in 

which the System was created. Furthermore, the lack of information may have lead to the 

continuous issues raised in the EU ETS as well. Emission trading under the Kyoto Protocol has 

also had its issues, but these are mainly not dependent on the time at hand when constructing the 

mechanism, but rather the difficulties of reaching a conclusion with so many affected Parties. 

 

After the first commitment period of the Kyoto Protocol, some issues were raised that had been 

noticed during the period. These mainly included the future inclusion of at least some of the non-

committed States, either due to their economic development or due to the need to change focus 

from historical responsibility in order to be able to tackle climate change in the future. A more 

long-term view could be adopted through the inclusion of more States in the efforts. This could 

make operators less willing to relocate production and may create a greater incentive to develop 

the technology. Through the Paris Agreement, most States of the world have agreed upon 

working together towards reaching the common goal of at least keeping the temperature rise to a 

maximum of two degrees Celsius. The commitments under the Agreement may also lead to a 

furtherance of the Kyoto Protocol.   
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4. Sanctions 

4.1  EU ETS 

When it comes to the enforcement of the EU ETS on a market level, the sanctions for not abiding 

by the rules of the System is regulated in Article 16 of Directive 2003/87/EC. To some extent, 

this gives a clear guidance on the design of the sanctions, but it is up to each Member State to 

impose penalties when it comes to the national regulation, Article 16.1. Each operator covered 

by the EU ETS has an obligation to hand in enough allowances to cover its emissions, Article 

12.3, and if this is not done, the Member States shall take certain measures. One of these is to 

make sure that the operator pays a penalty. During the first phase this penalty was set at 40 Euro 

(EUR) per tonne of emission not covered by allowances, Article 16.4, and during the following 

phases 100 EUR per tonne, Article 16.3. As these penalties are fixed to a certain sum in the 

Directive creating the EU ETS, an amendment has been made so as to let the penalties based on 

allowances handed out in the third phase and onwards be adjusted to a consumer price index, 

Article 1.20 of Directive 2009/29/EC. The payment of the penalty does not free the operators 

from having to hand in enough allowances as to cover their emissions, but this is to be done 

during the hand in of the allowances for the coming year, Article 16.4. The Directive further 

imposes the Member States to make publically known those operators that have not handed in 

enough allowances to cover their emissions, Article 16.2. When the EU ETS was expanded to 

include the aviation sector, these sanctions were also made applicable to the aviation companies 

through Directive 2008/101/EC. The inclusion of the aviation sector also brought on a new 

sanction only applicable to these operators; a Member State, that has the aviation operator under 

its administration, may request that an operating ban is laid upon said operator, Article 1.14 (c) 

of Directive 2008/101/EC. 

 

Member States are obliged to implement the actions that the Union has adopted through 

Directive 2003/87/EC, in accordance with Article 192.4 TFEU. If a Member State fails to do so, 

it is possible for the Commission to take action through Article 258 TFEU. This gives the 

Commission the possibility to firstly inform the Member State of its wrongdoings in order for the 

Member State to be able to fully implement the EU ETS. It further gives the Commission the 

ability to bring the matter forth to the Court of Justice if the Member State does not correct its 
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behaviour. This was done during the first phase of the EU ETS when it became apparent that 

some Member States had claimed to need far more allowances than was actually needed. 

However, the Court came to the conclusion that the Commission lacked such a right.102  

 

4.2 Global System 

In the Kyoto Protocol, the rules of compliance are mentioned in Article 18. However, this Article 

does not outline the sanctions, which were to be created on a later occasion. Through Decision 

27/CMP.1, made at the combined COP and MOP, the sanctions and rules of compliance were 

established. 

 

The compliance procedures under the Kyoto Protocol firstly aim to prevent non-compliance and 

secondly to amend any faulty actions through the use of a quasi-judicial process.103 These 

procedures are governed by the so-called Compliance Committee, which is divided into a 

facilitative branch and an enforcing branch.104 These two branches have different objectives, but 

cooperate to some extent, Section II.7 of the Annex to Decision 27/CMP.1. The main objective 

of the facilitative branch is to lend advice to the Parties, give facilitation in the implementation of 

the Protocol, and, in general, to promote compliance, Section IV.4. Parties can make use of the 

facilitative branch by application, either for themselves, or for another Party by including 

information confirming the faulty Party’s actions, or inactions, Section IV.1. If the facilitative 

branch finds that a Party should take action based on the application, the Party shall be informed 

of this. If either technological or economical assistance is further needed in this, the facilitative 

branch shall aid the Party, Section XIV. This is what can be said to be the preventative part of 

the compliance procedures of the Kyoto Protocol. 

 

With regards to the emission trading, the enforcement branch of the Compliance Committee sees 

to the compliance of the individual Parties and their obedience with the requirements for partici-

pation in the emission trading, Section V.4 of the Annex to Decision 27/CMP.1. When a Party is 

                                                
 
102 Dreger, supra n. 19, p. 64. 
103 Haitesa, Erik & Yamin, Farhana, Overview of the Kyoto Mechanism, International Review for Environmental 
Strategies, Volume 5, Issue 1, 2004, p. 204. 
104 Id. 
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bound to exceed its assigned amounts, the intention is to make sure that the Party is once more in 

compliance with its limit, Section V.6 of the Annex. If the Party is deemed to be in non-

compliance with the requirements of Article 17 of the Kyoto Protocol, the Party is to be 

suspended from participation in the emission trading, Section XV.4 of the Annex to Decision 

27/CMP.1. In a case of a Party exceeding its assigned amounts, there are multiple consequences. 

Firstly, the Party’s assigned amount for the forthcoming period is reduced, Section XV.5 (a) of 

the Annex. Secondly, the Party is no longer allowed to partake in the emission trading, Section 

XV.5 (c) of the Annex. The enforcement branch is also to create an action plan for compliance, 

Section XV.5 (b) of the Annex. The work of the enforcement branch is what is can be claimed to 

be a sort of quasi-judicial process. 

 

Under the Kyoto Protocol, Parties are responsible for their compliance with their limitation 

according to the Protocol, even if delegation of the right to trade has taken place, Section 5 of 

Decision 11/CMP.1. The lack of sanctions towards private entities leaves operators without 

obligations to act in a certain way according to the Protocol. However, private entities can be 

affected by a Party’s inability to comply with its assigned amount or the requirements to partake 

in the emission trading. If a Party is suspended, this, in turn, means that any entity authorised by 

the Party also lacks the ability to take part in the trade.105 

 

The emission trading is planned to continue through the use of the Kyoto Protocol in accordance 

with the Paris Agreement, which promotes the further use under the enhanced actions, paragraph 

106 (a) of FCCC/CP/2015/L.9/Rev.1. Therefore, the sanctioning system will most likely remain 

the same if no amendments are made to the Protocol before the initiation of the second trading 

period.  

 

4.3 Discussion 

4.3.1 EU ETS 

Within the EU ETS, the sanctions that apply to any operator not fulfilling its part in the System 

are clearly outlined within the Directive. This creates an environment where every Member State 
                                                
 
105 Haitesa & Yamin, supra n. 103, p. 204. 
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have the same standard to which the operator has to live up to, which means that there is no 

incentive, due to the sanctions, for an operator to relocate to another Member State. Also, this 

implies that there is no way for an operator within a Member State to become more or less 

privileged based on which Member State it operates within. The focus on trying to correct the 

behaviour of the actual emitters, and not the individual Member State, could be seen as an 

enforcement of the polluter pays principle. Emitting more than can be covered by the operator’s 

allowances only affects its own business and not the State it is active in. The polluter thereby has 

to bear the consequences of its inability all on its own.  

 

The monetary penalty is now bound to a consumer price index, which means that the sanctioning 

system is levelled with the economic progress within society. Having a set amount, as was the 

case before, could mean either far too high or far too low penalties, which in turn leads to a too 

rigid system for it to work satisfactorily in an ever changing market. The sanction of publication 

of the operators not handing in enough and the possibility to request a ban on operators acting 

within the aviation sector also exists. These may act as a deterrent, as much as it acts as a penalty 

for actions undertaken. This may strengthen the operators’ will to abide by the rules of the 

System. 

 

As for the compliance of the Member States themselves, it is a possibility for the Commission to 

bring the matter to the Court of Justice. Even if the sanctions directed towards the individual 

Member States has yet to be used to correct a Member State’s actions, the possibility of holding 

the Member States responsible for not fully implementing or conforming to the EU ETS may 

still act as reminder for compliance for the individual States. 

 

4.3.2 Global System 

In the Kyoto Protocol, the focus lies on the compliance of the Parties since there is no actual way 

of ensuring the compliance of the individual operators within the System. This system is split 

into two different branches, which enables the use of different approaches. No changes were 

made to the sanctioning system during the first commitment period of the Kyoto Protocol, but 

such changes may occur before the initiation of the second commitment period that may 
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commence due to the Paris Agreement. Given the versatility of the sanctioning system, any 

corrective changes that may follow are, however, hard to conceive at this point.  

 

The fact that the system of compliance is split into two parts, one focusing on the prevention of 

non-compliance and the other on the correction of such, could be a good way to ensure that the 

Parties acts in conformity to their limits. The dual system allows for the possibility to catch any 

non-compliance as early as possible, thanks to the use of having a branch of the system being 

responsible for informing and assisting the Parties. This is a rather proactive approach to the 

issue of non-compliance since it allows for measures to be taken even before an actual non-

compliance has occurred. Furthermore, the possibility for a Party to be able to turn to an 

institution with questions with regards to the implementation and workings of the emission 

trading could create a greater sense of security for the Parties knowing that they can get help if 

needed. This might be an especially interesting aspect of the System if developing countries were 

to take on greater commitments in the future since these economies might be less adjusted to a 

market mechanism such as the emission trading. 

 

When it comes to the corrective branch of the compliance system, it has some different 

approaches at hand to ensure compliance after a breach. Suspension from the use of the emission 

trading system is one of these, which may compel to compliance in order to avoid not being able 

to partake in the trading. Another is the reduction of the amount of future allowances, which 

could be costly for the Party since it then has to buy these from others in order to emit as much 

as expected. Since the Kyoto Protocol has only been used for one commitment period so far, and 

any future period is dependent on ratifications, the threat of reducing the future allowances may 

seem to lack any real consequences for the Parties. Since a second commitment period is being 

advocated through the Paris Agreement, the threat of reduction may now have the possibility to 

be enforced. This could have effects on the conduct of the Parties, if they believe that a third 

commitment period is likely to follow the second. The corrective branch also has the ability to 

create a compliance plan for the Parties, which could be a good way to ensure that the Parties, at 

least, have the means to act in accordance with its allowances in the future. Although these 

sanctions might not be as far-reaching as sanctions could have been in a situation such as this, it 

may very well have been impossible to have created any other sanctions since they affect the 
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Parties directly and they would have been unlikely to create too far-reaching sanctions for 

themselves. 

 

4.3.3 Comparison 

A great difference between the sanctioning systems is the sanctions prescribed for individual 

operators, or the lack thereof. Even if the sanctions in the EU ETS are not directed towards the 

operators, it forces the Member States to implement these sanctions, thereby influencing the 

actions of the operators. On the other hand, the Kyoto Protocol lacks such regulation, which 

means that the Protocol only forces the Parties to act in a certain way. The lack of such rules in 

the Protocol could be explained by the difference in cooperation within the EU and the UN. 

Within the EU, the cooperation between the Member States has been deep for a long time, which 

has lead to greater power for the Union as an entity on its own. This has also allowed for the EU 

to create more detailed rules to be applicable in the Member States. The UN has not gone 

through the same sort of evolution and, therefore, lacks the ability to construct rules to be applied 

in the individual States. A possible implication of this is that the States may have different ways 

of coming to term with the compliance of the operators, which may push for relocation of 

production. 

 

Another difference, due to the nature of the EU, is the sanctions directed towards an individual 

State. If a Member State acts in another way than that prescribed in the Directive it is possible 

for the Union to take this Member State to court, a possibility that does not exist with the Kyoto 

Protocol. Furthermore, the inability of a Member State to fulfil its obligations within the 

emission reduction and trade can have consequences on other parts of their involvement in the 

EU. This possibility does not exist to the same extent in a global context since much of the 

cooperation between States is dependent on different agreements and entities. Therefore, it is 

hard to reprimand a State by taking actions in other fields, even though the inability to comply 

with the obligations may have an effect on other States’ conduct towards the failing State. Yet, 

since the Kyoto Protocol focuses more on the compliance of the Parties, not on the operators, the 

possibility to take actions on an early stage towards an individual State is far larger under the 

Kyoto Protocol. The Kyoto Protocol also allows for a broader array of sanctions, which could 
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imply that the sanctioning system under the Kyoto Protocol is more adapted to function in 

different situations.  

  

4.4 Summary 

The EU ETS and the Kyoto Protocol have very different sanctioning systems in place for 

ensuring compliance and punishing non-compliance. The sanctions constructed in the EU ETS 

are to be implemented by the Member States in order to ensure compliance by the individual 

operator. In comparison, the sanctions are instead directed towards the Parties under the Kyoto 

Protocol, to ensure their compliance. One explanation for this is the lack of competence within 

the UN to prescribe individual operators to act in a certain way, whilst the EU may specify 

certain actions for operators to a greater extent.  

 

The sanctioning system under the Kyoto Protocol is directed towards the individual Parties, 

which means that the focus on preventing non-compliance could be seen as greater than within 

the EU ETS. By focusing on prevention, it is possible for the Compliance Committee to catch 

any potential non-compliance at an early stage and prevent it from taking place. The EU, on the 

other hand, allows the operators themselves to ensure that they abide by the rules and, therefore, 

do not provide the same legislative possibility to warn those partaking in the trade, at least not 

from the EU itself. This may mean that the sanctioning system within the Kyoto Protocol is more 

focused on trying to take action in order to create a good marketplace, whilst the EU allows the 

market to act on its own. 

 

The EU’s rules for the sanctions within the System forces the Member States to adopt the same 

kinds of sanctions to be applicable to the operators, which creates similar settings for the 

operators in all States within the EU ETS. The same is not the case for the committed Parties 

under the Kyoto Protocol, which could lead to it being more economically sound to relocate 

production to other committed States in the eventuality that all States gets commitments in the 

future, due to less strict rules for the individual operator in another State.   
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5. Other Solutions at Work 

5.1 The EU 

The EU ETS might be one of the largest emission trading systems with regards to its coverage 

amongst the different sectors but it still leaves some sectors unaffected. In Decision No 

406/2009/EC, an effort was made to include these non-ETS sectors. This decision, called the 

Effort Sharing Decision (ESD), obliges some Member States to make certain reductions in their 

emissions annually, whilst others are allowed to increase theirs to some extent due to the 

economic growth in these countries.106 The reductions or increases were limited to 20 per cent, to 

accomplish a more fair distribution compared to the situation without limitation, Section 9 of the 

preamble to Decision No 406/2009/EC. Before the ESD, the Member States had an economy-

wide goal of reductions, which allowed them to take action in any sector where they felt 

emissions could be reduced the easiest. This often meant focusing on the ETS-sectors and 

leaving the non-ETS sectors to their own devices. Through the ESD, this was to be corrected 

since it only affects non-ETS sectors.107 An issue with the ESD that has been raised by the 

Commission is the potential risk of these non-ETS sectors having to carry a quite heavy burden 

when compared to before the creation of the ESD. This is something that may become a reality if 

the EU ETS cannot reduce emission to such a great extent that is needed, which leads to the non-

ETS sectors having to reduce even more in order for the EU to reach its goal.108  

 

Similarly to parts of the EU ETS, the ESD has been questioned to some extent. Robert Hamsen, 

Wolfgang Eichhammer, and Bart Wesselink points out that they do not believe that the ESD is 

the most efficient way to reduce emissions in the non-ETS sectors since many Member States 

lack incentives to try and reform their energy use due to the rather low targets set in the ESD.109 

Since the ESD has not been discussed to the same extent as the EU ETS, it is, however, quite 

hard to further discuss the implications of the Decision.110 
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A third part of the climate and energy package within the EU is the Renewable Energy Directive, 

Directive 2009/28/EC, which aims to raise the amount of renewable energy sources within the 

Union. The Renewable Energy Directive is one amongst many such policies in the EU through-

out the years; the first renewable energy policy became part of the EU’s environmental efforts in 

1997.111 The use of renewable energy is seen as an important contributor to the reduction of 

greenhouse gases, Section 1 of the preamble to Directive 2009/28/EC. As is the case with the 

emission reductions, the EU has a 20 per cent goal when it comes to renewable energy as well; 

20 per cent of the energy overall shall be renewable by the year 2020, Sections 8 and 9 of the 

preamble. This 20 per cent goal has been said to be quite demanding for the energy sector, but at 

the same time necessary in order to achieve the goals with regards to a sustainable 

development.112 There is also a more specific goal of having ten per cent renewable energy in the 

transport sector, Section 9 of the preamble. 

 

5.2  Global System 

5.2.1 The Kyoto Protocol 

In addition to those reduction credits granted to the individual Parties through the initial 

allocation, further credits can be acquired through the use of two other mechanisms under the 

Kyoto Protocol; the Joint Implementation (JI) and the Clean Development Mechanism 

(CDM).113 JI is regulated through Article 6, whilst the CDM is regulated through Article 12 of 

the Protocol. These two mechanisms differ from one another on several points, but the main 

difference concerns the involved Parties. The JI only applies to Annex B countries, whilst the 

CDM allows for the inclusion of non-Annex B countries. With the use of the JI, investments 

from one Annex B country to another takes place in order to achieve emission savings.114 CDM, 

on the other hand, was created in order to further the emission reductions made in developing 

countries, through projects initiated in a developed country, Article 12.2. The CDM is also 

designed to help enable the Annex B countries to reach their targets through reductions 
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elsewhere.115 Both mechanisms do, however, involve similar kinds of activities.116 Furthermore, 

both involve a demand on “additionality” in that the project must lead to additional reductions, 

separate from those that would otherwise have taken place, Section 23 of the Annex to Decision 

9/CMP.1 and Article 12.5 of the Kyoto Protocol.  

 

The further rules of the JI have been regulated through Decision 9/CMP.1. This Decision 

clarifies that if an investment leads to additional reductions of emissions, and this is verified by 

the host Party, the investing Party may receive reduction credits from the host Party, Section 23 

of the Annex to Decision 9/CMP.1. An issue that was raised with the JI before the start of the 

commitment period was the existence of so-called “hot air” in the System. According to 

Charlotte Streck, the existence of “hot air” has the implication that the countries with a surplus 

will be the greatest receivers of JI projects from other committed Parties.117 

 

The use of the CDM demands that the project leads to real, measurable, and long-term benefits in 

the efforts towards lessening the climate change, that the emission reductions resulting from the 

investment are other than those that would have taken place otherwise, and that all Parties are 

participating on a voluntary basis, Article 12.5 of the Kyoto Protocol. CDM can be used by both 

private and public entities, Article 12.9, but it has to be authorised by the host Party, as is the 

case with the JI.118 The CDM opened up for use before the first commitment period of the Kyoto 

Protocol, thereby enabling Parties to use reduction credits received before the initiation of the 

commitment period to reach their targeted reduction, Article 12.10. An issue raised with the 

CDM mechanism is the fact that it mostly attracts investors to a small number of developing 

countries, China being the largest receiver of these CDM projects.119 Another issue within the 

CDM is that the price of the credits quickly fell towards the end of the first commitment period 

of the Kyoto Protocol.120 
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5.2.2 Post-Kyoto 

An issue that has been raised in the post-Kyoto discussion is if there is a need to change focus 

from emission reductions to technological innovations and investments.121 Aaditya Mattoo and 

Arvind Subramanian states that quite large reductions of emission are required in order to keep 

temperatures down, which they claim can hardly be achieved given the current state of 

technology.122 Some different solutions to this have been proposed, amongst others the creation 

of a global fund and border tax adjustments.123 The creation of a fund could help enable the 

sharing of environmentally friendly technology, as well as allow for the developing States to 

further their work towards a more sustainable development with the help of funding from the 

developed States.124 Carbon border taxes, on the other hand, could be a way of handling carbon 

leakage. The construction of such a carbon tax will, however, have to be carefully designed, 

since the impacts of such a tax on the global trade could be quite large. Mattoo and Subramanian 

give some suggestions with regard to the construction of such a tax, which allows for continuous 

trade whilst still taking environmental considerations into the calculations.125  

 

With the Paris Agreement, the focus lays partly on trying to further help and allow the 

developing States to participate in the efforts, Article 9.1 of the proposed Paris Agreement. In an 

effort to do this, the Parties to the Agreement decided upon the goal of raising 100 billion United 

States Dollar annually by the year of 2025, which can be used for efforts combating climate 

change and furthering the actions of the developing countries, paragraph 54 of 

FCCC/CP/2015/L.9/Rev.1. Even though the Paris Agreement allows for the developing States to 

take on greater responsibility in the efforts, they are still mainly going to be driven by the 

developed States. With regards to the economic aspects of the Agreement, the developed States 

shall continue to bear the greatest burden, due to the use of the CBDR, Article 9.3 of the 

Agreement. However, the developing countries are encouraged to participate in the efforts to the 

extent that their situation allows, Article 9.2 of the proposed Paris Agreement. When it comes to 
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the technology, the Parties to the Paris Agreement claims to share a common view on the 

importance of trying to develop the technology at hand in order to further combat climate 

change, Article 10.1 of the proposed Paris Agreement. The Agreement, therefore, opens up for 

greater cooperation amongst the Parties with regards to technology development and transfers, 

Article 10.2 of the Agreement. 

 

5.3 Discussion 

5.3.1 The EU 

The EU ETS is a part of a larger effort from the EU to deal with climate change through the 

climate and energy policy. This means that the reductions within the whole of the climate and 

energy policy, including e.g. the ESD, are combined to constitute the total effort from the Union. 

The EU ETS alone covers approximately 45 per cent of the emissions within EU, the com-

bination with other means leads to an even greater coverage. This gives the EU, in theory, a very 

good ability to accomplish reductions in most areas. Yet, the EU ETS has been criticised 

throughout the years, with many pointing out the possibility of the EU ETS not reaching its 

goals. By having other ways of reducing the total carbon dioxide emissions within EU, this 

potential flaw is not an obstacle for EU in reaching its goal of a 20 per cent reduction, or 30 per 

cent if a global agreement is reached. The potential failure of the EU ETS does, however, mean 

that the other areas of the climate and energy policy may have to take on greater responsibility if 

the goal is to be reached. If this is the case, and it is not emphasised at an early stage, the costs 

and efforts will be larger than was first envisioned. This means that certain sectors will have to 

bear a far heavier burden than others, which can be seen as especially troublesome for the Union, 

having in mind the great focus on “fairness” in its creation of the different parts of the climate 

and energy policy. What “fairness” constitutes in this particular situation is hard to say, but in 

this context it should probably mean that an unexpected burden upon certain sectors is not what 

is wanted in order to uphold “fairness” within the policy. Still, the fact that other sectors may 

ensure that the goals are met, even though the EU ETS might fail to reduce the carbon dioxide 

emissions enough, makes the thought of having a combination of approaches a quite good idea 

from the point of view of wanting to reach a sustainable development through a certain amount 

of emission reduction.  
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Not just focusing on emission reduction, but also trying to make an effort to accomplish more 

economic ways of doing so, may be a good way to ensure that the efforts are long term and 

applicable in the future as well. In the EU, this is done through the Renewable Energy Directive, 

which focuses on trying to create less dependency on non-renewable resources. Given the 

eventuality that the EU ETS may not actually reduce emissions enough, trying to update the 

technology in order to make use of more renewable energy, thereby reducing carbon emission, 

may be a good way of furthering the reductions made in the non-ETS sectors.  

 

5.3.2 Global System 

Other means for reaching their commitment than pure emission trading is provided the Parties in 

the Kyoto Protocol, mainly the JI and the CDM. These mechanisms can help the committed 

Parties to accomplish their obligations through other measures than emission reductions within 

the own State. By having the possibility to reduce emissions through other means, it is more 

likely that the committed Parties live up to their obligations. Through these mechanisms, it is 

also possible for the Parties to attain more credits for trading.  

 

The JI opens up for collaboration between developed countries. This may not be the most likely 

way for the committed Parties to try and decrease their emissions since it might be hard for the 

developed countries to find other developed countries in which they may create additional 

reductions. Given that the economies of the developed countries are similar to some extent, 

reductions may be equally costly in all developed countries. In contrast, it is probably easier to 

achieve additional reductions in a non-committed State since these have no clear reduction goals 

to achieve. The non-committed countries are also the economies that struggle with other 

problems than just environmental within their societies; they often need to focus their efforts on 

social and economic investments to further the development in the country. The possibility to 

achieve additional emission reductions in non-committed countries could, therefore, be larger 

than if the same was to be achieved in a committed State. Another issue with the JI is that the 

projects likely will take place in those States in which “hot air” exists. This may not always be 

the State in which reductions are needed the most, or event the State which additional reductions 

can be created the easiest, but they are more likely to accept such projects due to their surplus of 

credits.  
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Another aspect that makes the use of the JI less attractive than the CDM is that the JI only moves 

credits from one committed Party to another. This means that the overall emissions within the 

System stay the same, no matter in what committed State the reductions occur. The CDM, on the 

other hand, creates new credits, thereby allowing for more emissions than if only the assigned 

credits were used. The use of the CDM, therefore, does not negatively affect any Party’s 

assigned amount. These aspects make it more likely that the CDM mechanism is used within the 

Kyoto Protocol, rather than the JI.  

 

In a non-global system for emission trading such as the one created through the Kyoto Protocol, 

the possibility to involve countries that are not part of the system may be a good way to ensure 

more worldwide efforts. The CDM may, therefore, be seen as a step on the way towards a greater 

global effort since it allows for the non-committed Parties to be part of the efforts in a way and 

creates a global incentive to try and achieve reductions in the developing countries without any 

assigned limitation. However, the fact that many of the projects established through the CDM 

mechanism are focused on a small number of host States may be seen as problematic, since this 

does not lead to the instrument being global in a true sense. This small number of countries that 

are most often the receivers of the projects under the CDM is however also, in part, the same 

countries that would be part of the so-called Annex C, as proposed by Halvorsen. This means 

that the CDM may have prepared some developing States for an accession into the emission 

trading system due to their previous involvement, at least to some extent.  

 

The mechanisms available through the Kyoto Protocol may allow for the committed Parties to 

reach their targets more easily but are not able to combat some of the issues that have come up 

since the creation of the Protocol. In a post-Kyoto world, it is important to try and both allow the 

States to fulfil commitments to reduce emissions, as well as deal with the new problems raised 

due to the Protocol since these may lead to the non-fulfilment of the global goal caused by 

increased carbon emissions overall. Some suggestions have been made to come to terms with 

these issues. The possible need for a technological development, in order for the global 

community to achieve their planned reductions, is one of these potentially pressing issues. Such 

may be hard to achieve through the single action of any State since it is, to a large extent, 

dependent on the total actions of the market. Construction of a fund, however, to conduct 
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research, without private entities having to invest, could be a way of ensuring an increased 

technological development, one that is not dependent on a single State or private entity. A fund, 

similar to this, has been proposed through the Paris Agreement and is to be fully financed by 

2025. Another issue raised is carbon leakage and its impact on domestic companies in committed 

States, which could be solved through carbon taxes in individual States. By imposing a border 

tax on products coming from States lacking commitments, the willingness to relocate production 

may be smaller. One downside with the construction of carbon border taxes is the implication 

this could have on the global trade. Given that carbon tax is something decided upon by the 

individual States, and to some extent the WTO since it may affect the international trade, any 

such tax will not be part of the efforts constructed by the UN. 

 

The Paris Agreement involves different sorts of approaches and further use of already existing 

mechanisms. Greater focus on economic assistance and on cooperative technology development 

is part of this, which lays in line with some of the opinions raised before the Paris COP. Giving 

the developing countries a chance of participating to a greater extent than before is something 

that has been the focus from many scholars, the ability to enable these States to participate 

through the economic help of other States is, therefore, a way of doing so. Trying to achieve a 

common technological development is also something that is part of what had been asked for in 

the discussions leading up to the COP in Paris. The facilitation of a way of conducting this 

within a global context can, therefore, be a good way of trying to keep the development up to 

speed with the changes of the world. 

 

5.3.3 Comparison 

The solutions available in the two emission trading systems, other than the actual trading, differ 

to a large extent; the EU focuses on several areas, whilst the Kyoto Protocol allows for 

furtherance in the trade of allowances instead. This could be caused by the differences in the 

level of cooperation in the different organisations. Within the EU, the emission trading is a 

furtherance of the common market already existing in the EU, which makes the supervision of 

the trading mechanism easier than it could have been without the existence of a common market. 

This may perhaps account for the possibility to allow for a greater focus in the additional 

measures taken. The UN, on the other hand, does not have the same developed economic 
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cooperation, which makes the application of yet another mechanism separate from the trade more 

troublesome than within the EU. 

 

The additional measures available in the EU with regards to reaching a sustainable development 

are to some extent created in order to come to terms with issues raised through the use of the EU 

ETS. This is mainly true when it comes to the ESD. The same is not the case under the Kyoto 

Protocol. To a great extent, this could be explained by the fact that the trading on a global scale 

has only taken place in one trading period so far, so the ability to correct or add mechanisms to 

the trade has not yet appeared. The most fitting time to conduct changes in the approaches used 

is probably in the interval between two trading periods, as to not disturb the market and allow for 

adaptation for the States. Given the promotion of the Kyoto Protocol in the Paris Agreement, 

such changes could, however, occur in the future.  

 

Within the EU ETS, efforts are also taken to overall reduce the dependability on non-renewable 

energy sources in addition to trying to reach certain emission reductions. The same did not take 

place under the first commitment period of Kyoto Protocol but some additional measures have 

been suggested in order to deal with the further issues of climate change. In the Paris Agreement, 

variations of the suggested efforts were made part of the global climate policy. Given the 

potential success of these, which could lead to the participation of more States and further 

development of the technology at hand, the global policy could be seen to have adopted the same 

kind of long-term view that could be claimed to exist in the EU, if not even greater. The efforts 

in the global setting may have adapted to the potential shortcomings of the past efforts, and 

thereby prepared the States, at least mentally, on taking greater steps in the future.  

 

5.4 Summary 

Pure carbon emission trading is not the only applicable measure in the efforts taken either within 

EU or under the Kyoto Protocol. Within the EU, the EU ETS constitutes part of a larger climate 

and energy policy, which also includes the ESD and the Renewable Energy Directive. These 

different parts of the policy apply to different sectors and have separate goals. The ESD creates 

reduction goals for those sectors not covered by the ETS, whilst the Renewable Energy Directive 

puts pressure on creating less dependence on carbon-based energy and other non-renewable 
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energy sources. Overall this means that the goal of the EU to reach at least a 20 per cent re-

duction in emissions is not only dependent on the emission trading mechanism but can also be 

further supported by the efforts taken through the other parts of the climate and energy policy.  

 

In the additional mechanisms available under the Kyoto Protocol, the focus lies on furthering the 

Parties abilities to reach their commitments through emission trading. These are the JI and the 

CDM, which both allows for the committed Parties to receive more allowances than they are ini-

tially allocated. The mechanisms apply to different situations, which explain the disparate 

interest for the use of the mechanisms. The JI only allows for projects between committed Parties 

and do not create any new allowances on the market. On the other hand, the CDM involves 

projects in non-committed States and allows for new allowances to be let onto the market. Due to 

the possibility of creating additional allowances, the CDM has been more used in reality than the 

JI. The CDM may also have been seen as a sort of introduction to the mechanism for some of the 

developing countries, in the case of any future inclusion to the mechanism, but has only been 

used in a small number of host States. Yet, the possibilities to further the reductions may have 

contributed to the Parties abilities to reach their reduction goals.  

 

The difference in the approaches in the EU and under the Kyoto Protocol may be explained by 

the difficulties that may arise in creating similar additional measures in a global setting as those 

created in the EU. Due to the already existing cooperation between the Member States, the 

creation and surveillance of additional measures may be easier in the EU. Furthermore, the 

measures within EU have to some extent been the result of the issues raised under the emission 

trading. Bearing in mind that only one trading period under the Kyoto Protocol has taken place, 

the ability to introduce new and corrective measures may not have presented itself in the global 

efforts to combat climate change. The Paris Agreement pushes for a second commitment period 

under the Kyoto Protocol, which could, therefore, open up for the opportunity to create corre-

ctive measures.  

 

Complementing measures to deal with the issues of the global emission trading has been 

suggested. These include, amongst others, the creation of a fund for technological development. 

A fund may lead to an overall greater development without ties to specific companies. It may 



 58 

also help developing countries to benefit from the technological advances and ensure that their 

economic development does not further damage the climate in the future, in comparison to the 

past development of the developed countries. Carbon border taxes are another proposed measure, 

which could lead to less carbon leakage within the global trade. Such taxes could, however, have 

severe consequences on the global trade, which is not something that is likely to be accepted in 

the global community. During the COP in Paris, the Parties agreed upon some actions to further 

both the works of the developing countries, as well as the technological development. The Paris 

Agreement focused on several approaches, e.g. further economic support for the developing 

countries and cooperation with regards to technology, which may or may not prove to be 

sustainable ways of involving the whole global community in the efforts. 
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6. Conclusion 

6.1  Initial Remarks 

Based on the research conducted in this essay and the initial questions of research some 

conclusions may be drawn. These are based on the information provided and the analysis 

conducted in previous parts of the essay.  

 

6.2  The Differences in the Systems of Concern 

In what way does the emission trading systems on a global and on a European scale 

differ from one another? Which principles act as a basis for the Systems? Have these 

Systems had different impacts, and if so, why? 

 

When looking at the emission trading systems, one can see that the Systems differ in some ways. 

Even if the mechanisms are both market-based and allows for trading whilst still taking efforts to 

reduce emissions, their construction differs. I believe that one of the main differences, which 

contribute to the separate issues raised in the Systems, is the reach of the mechanisms. The 

Kyoto Protocol may be seen as a global system but, in reality, it lacks a global reach. The 

implications of this have been several, most notably carbon leakage and what I see as the issue of 

the instrument not being aptly designed for the future. I believe that greater coverage leads to 

greater ability to adapt to any future climate change, which cannot be said to be the case with the 

Kyoto Protocol. The EU ETS, on the other hand, covers all States within the concerned region, 

even if the region only consists of the European States. Having complete coverage is, however, 

more easily achieved in a smaller region such as Europe, compared to the global setting.  

 

One guiding principle for both Systems is the separation between the participating States. The 

application of the differentiation, however, differs between the Systems. The separation under 

the Kyoto Protocol is what leads to some States being part of the emission trading and some not. 

Between the participating States of the Kyoto Protocol, there is also a differentiation with 

regards to their obligations. In the EU ETS, the differentiation solely lead to different obligations 

for different Member States, thus forcing all States to participate but on different accords.  
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One difference, which has appeared after the last amendments to the EU ETS, is in the actual 

allocation to the different Parties and operators. Within the Kyoto Protocol, these are allocated 

freely to the Parties, as was the case in the first two phases of the EU ETS. This is still the case 

with most of the allowances under the EU ETS, this is, however, to be less and less used in the 

future, with the ultimate goal of all allowances being auctioned in the EU ETS. Given that this 

constitutes a quite big change in the EU ETS, it must also act as a great difference that has 

emerged between the Systems at hand.  

 

The differences in the entities behind the construction of the trade, the UN and the EU, can, in 

my opinion, explain many of the differences between the Systems. Overall it is easier to create a 

mechanism applying to the market within EU since there is a long history of a common market 

and economic cooperation. This means that the facilitation in the EU might be easier, compared 

to the UN, since such market cooperation on a larger scale is not something that usually takes 

place in the UN. Another consequence of this is that the design of the Systems differs, due to the 

abilities within the entities to make certain decisions. 

 

The impact of the different Systems is something that can be discussed. Given that less large 

emitting States took part in the global emission trading than envisioned, the Kyoto Protocol 

could be said to not have fully accomplished the set out global goals of the trading. It did, 

however, lead to some reductions of the carbon emissions, but some of the reductions may be the 

result of carbon leakage, which can be seen as quite problematic when adopting a long-term and 

global view on the issue. The EU ETS also lead to reductions of the carbon emissions in the 

European States, which can be seen as a success of the trading. Discussion on the inability of the 

EU ETS to actually reach its goals have been brought up, but given that the EU ETS is part of 

larger efforts, the actual reductions made through the System may not have to be as large as 

envisioned at first.  
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6.3  The Future Use of Emission Trading 

What can the future of emission trading as an instrument be, based on the historical 

use and taking the results of the COP-21 in Paris into consideration? Can any future 

use be promoted by combining emission trading with the use of other instruments? 

 

The findings in this essay deal with the previous and current use of emission trading. The EU 

ETS has been in use for some years now and, therefore, provides quite a lot of material for 

discussion. I think that the continuous use of the EU ETS is the most likely future scenario. This 

is mainly based on the historical use of the instrument, now in its third consecutive period, and 

the time, money, and energy that must, therefore, have been invested into the System. To 

abandon such an instrument does not seem likely and I, therefore, believe that the EU will 

continue with the emission trading, even if the same should not be the case on a global scale in 

the future. Furthermore, since the EU ETS constitutes part of the larger efforts taken under the 

climate and energy policy within the Union, the efforts do not depend solely on the emission 

trading. This is something that further contributes to my belief of the high probability of a 

continuous use of emission trading within the EU. 

 

In the global perspective, the future use of emission trading could either be conducted through 

the Kyoto Protocol or through a new instrument. If the Kyoto Protocol is continuously employed 

it would most likely carry on some of the issues from the initial commitment period. With the 

banking and the surplus created in the first commitment period, the same issues that have been 

raised with the EU ETS would probably exist in a second commitment period of the Kyoto 

Protocol, even if some have stated that no new “hot air” will be created. Through the Paris 

Agreement, the continuous use of the Kyoto Protocol has been promoted, but with the hope that 

Parties may cancel their allowances from the first commitment period. This could mean a smaller 

risk of the existence of a large amount of “hot air” in the second period. The promotion of the 

Kyoto Protocol talks for the emission trading being long-lived, at least if enough Parties ratify 

the Doha Amendment in time for the Paris Agreements implementation. This would enable the 

trading to be part of the new, long-term efforts created under the Paris Agreement. I believe that 

the longevity of the Kyoto Protocol is to a large extent dependent on the results emerging from 
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the Paris Agreement in the next few years since this will be the main influence on what course 

the global environmental efforts will take in the future.   

 

Both Systems have been filled with issues that would have to be corrected if the use of the 

instrument is to be continued. This is, at least, true if the efforts are not going to lead to greater 

measures having to be taken elsewhere, as might be the case in the EU with the climate and 

energy policy. However, even if changes are made to the Systems, I do not believe that emission 

trading will ever be a “perfect” instrument given its connection to the ever-changing market. The 

use of emission trading will most likely always be flawed to some extent. Corrections can, 

however, be made as time goes by in order to try and keep up with the market and the changes in 

the world. This has, partly, been the case within the EU ETS through the addition of other 

measures and the changes to the System itself in the third phase. Since a combination of different 

approaches may allow for other efforts to help achieve reductions that an emission trading 

system might fail to achieve, I see the combination of approaches as a possible way of con-

tinuing the use of trading. Moreover, I believe that the actions laid out in the Paris Agreement, 

focusing on economic ways of expanding the work done in the global setting and promoting the 

continuous use of the Kyoto Protocol, gives further support to the thought of a combination of 

different approaches being the future of emission trading.  

 

Further on the subject of combining the emission trade with other instruments, I am of the 

understanding that the predicted inability to reach the goals of the global community, based on 

the reduction goals of the States, lends support to the understanding of the need for the 

combination of several instruments in the future. Additionally, the fact that there is an existing 

belief amongst some within the scientific discussion that there is a need for an expanded 

technological development also suggests that emission trading on its own might not be enough to 

combat climate change in the future. Even if the reduction of the current emissions is important, I 

do not believe that emission trading, on its own, constitutes a long-term solution to the 

consequences of climate change. In a global setting, however, it may be hard to construct a 

broader array of combined solutions, given the great need for cooperation between all States in 

order to construct such measures. This may also explain why the Kyoto Protocol had emission 

trading as one of the main aspects of the solution since this does not involve any larger 
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cooperation between the States, which might otherwise have been the case with an alternative 

solution. Yet, the Paris Agreement was reached between many participating States and opens up 

for greater cooperative measures being taken in the future, thus providing some hope regarding 

the future ability to combat climate change.  

 

6.4 Concluding Remarks 

Emission trading is one of the several ways of trying to come to terms with the issues raised by 

climate change. In this essay, I have examined the past and present uses of the instrument in 

order to predict the possible future use. Based on my findings, I conclude that emission trading is 

something that, in combination with other efforts, can help reduce the future effects of the 

climate change. Yet, I believe that one important aspect in developing the instrument, in a global 

setting, is to give participants greater incentives for reductions and to involve more States in the 

efforts. Since a common will of trying to come to terms with the climate change can be said to 

have been expressed through the Paris Agreement, potential future corrections to the instrument, 

perhaps through changes in the Kyoto Protocol, may become a reality. However, it is, at this 

point in time, still to early to make such predictions with any degree of certainty. 
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