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Abstract  

In EU competition law, there are different sets of rules concerning the Member States’ relation to 

the internal market. The rules regarding State Aid in Articles 107-109 TFEU are rules which aim 

to keep public authorities from overusing powers in fields which shall be open to competition.  

In Article 106(2) TFEU there is an exemption to the State Aid rules, which is applicable when the 

Member States’ authorities are performing services of general economic interest (SGEIs), i.e. 

economic activities which have the aim of protecting certain public interests.  

This thesis aims to find out how much competence the Member States enjoy in performing SGEIs, 

when the SGEIs have been found to constitute State Aid pursuant to Article 107(1) TFEU. The 

aim is to see how well the two sets of rules are coordinated in terms of competence. Additionally 

the thesis researches whether a public procurement may mend any discrepancies between the two 

sets of rules. 
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1. Introduction and method 

1.1 Background 

Think of this example situation: A city wants to provide broadband to its citizens. It is vital 

for the city that these services are provided with, for example, social concerns taken into 

consideration due to a high unemployment in the area, and that the services are provided at 

the same cost for all citizens. There are private undertakings that would be able to provide 

broadband to the citizens, but the city does not want to open up the services to the market, 

thus wanting to provide it itself. The political reasoning behind the city council’s decision is 

that social concerns will not be up for consideration on an open market. Therefore the city 

council makes a decision to distribute broadband in the form of a publicly owned undertaking 

with its own legal personality. The undertaking has a profit interest, but the profit is 

distributed back to the citizens in the form of lowered fees and by subsidising project-based 

employments targeting certain social groups, with said aim of reducing unemployment in the 

city. The national court having jurisdiction over the city has declared, in a court case raised by 

private competitors to the publicly owned undertaking, that the city’s funding of the 

undertaking providing broadband constitutes State Aid. 

The decision made by the city council to provide broadband in this manner gives rise to 

questions in mainly two areas of Union law, the mentioned rules on State Aid in Articles 107-

109 Treaty on the functioning of the European Union (TFEU) and the rules on services of 

general economic interest (SGEIs) in Article 106(2) TFEU. 

The concept of State Aid is when a Member State’s authority provides money or other 

benefits to one or a few selected undertakings, thereby distorting the internal market. The 

rules on State Aid in Article 107-109 TFEU can briefly be described as rules which aim to 

keep the internal market intact without too much intervention of the Member States, in areas 

which shall be open to competition. When such intervening measures exist, the Member State 

can be found to have disbursed State Aid, which is an obstacle to competition on an open 

market. Therefore, the rules on State Aid aim to give undertakings not receiving subsidies 

from public authorities, a fair chance to compete on a market where there are undertakings 

receiving such subsidies.  
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State Aid is a measure which distorts competition, but if State Aid is found to exist in 

accordance with Article 107(1) TFEU, it can still be deemed compatible with the internal 

market pursuant to Article 108 TFEU, if it is determined to not be harming the internal market 

in a way which can be tolerated by Union standards.  

In the example situation, a possible State Aid measure would be the city’s funding of the com-

pany, since it is publicly owned. 

There are however exemptions to the State Aid rules. If the rules on State Aid were applicable 

on every decision that an authority in a Member State makes, there would be an impractical 

and heavy burden on the Member States. This would possibly decrease the efficiency when 

State authorities are performing measures which do not impose a threat to competition on an 

open market, or which are supported by other important interests than competition. Therefore, 

in Article 106(2) TFEU, there is an exemption to the competition rules, such as the rules on 

State Aid.  

Said Article provision, Article 106(2) TFEU, makes it possible for Member States and its 

municipalities and cities to govern services of general economic interest, SGEIs, without 

being burdened by EU law in every situation. Such services can generally be said to be ser-

vices which are in the Member State and its population’s interest, such as for instance hospital 

care or social services.
1
  

In the example situation, an SGEI could be the service in which broadband is provided with a 

non-profit interest and with social concerns in mind. 

A field which has been linked to the concept of State Aid and SGEIs, especially after the 

Altmark case,
2
 is the field of public procurement. Altmark introduced criteria by which a 

Member State authority could forego the State Aid legislation when performing public service 

obligations by performing public procurements or similar endeavours.  

                                                   
1
 See examples of SGEIs in Art 2(1) of the Commission Decision of 20 December 2011 on the application of 

Article 106(2) of the Treaty on the Functioning of the European Union to State Aid in the form of public service 

compensation granted to certain undertakings entrusted with the operation of services of general economic 

interest (the SGEI Decision), OJ L 7/3 20.12.2011, p.3. 
2
 Case C-280/00 Altmark Trans GmbH and Regierungspräsidium Magdeburg v Nahverkehrsgesellschaft Altmark 

GmbH (Altmark) [2003] ECR I-7747. 
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In the example situation, the question would be whether having performed a public pro-

curement would affect the compatibility of the State Aid which has been disbursed by the 

city. Therefore the public procurement rules will be taken into consideration. 

1.2 The aim 

When SGEIs in fact do fulfil the State Aid criteria, the question arises in which situations the 

exemption in Article 106(2) TFEU applies on behalf of the Member States. The two different 

concepts, the concept of State Aid and the concept of SGEIs, can lead to conflicting results 

when they are applied on a real situation.  

In the example situation, the interests of private undertakings providing broadband would 

possibly conflict with the interests of the city. The city has an explicit non-profitable interest 

with a social agenda to fight unemployment. These are interests that private undertakings 

distributing broadband in general do not, and shall not, have. Therefore this thesis will analyse 

further how the concept of State Aid correlates with the concept of SGEIs, and what types of 

obligations and rights the rules on SGEIs and State Aid provide for Member States. 

The main focus is to see where the competence is derived from when it comes to assessing 

SGEIs as a means of justifying measures which have been established as being State Aid 

pursuant to Article 107(1) TFEU. A comparison will be made to see if there are any 

discrepancies in applying the two different legal systems or if they overlap in terms of com-

petence. The analysis will be performed in light of the case law given by the Court of Justice 

of the European Union (CJEU) on the matter.  

Additionally, the aim is to see if there is a lack of clarity regarding Member States’ obli-

gations and possibilities, and also to see if there is an effective and appropriate distribution of 

competences in these areas. The competences being analysed is the competence of the 

Member States vis-à-vis the competences of the European Union organs, the European 

Commission (the Commission) and the CJEU in particular. 
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1.3 Research questions 

The questions this thesis seeks to find the answer to are the following: 

1. How are the competences to make assessments distributed between the Member States, the 

Commission, and the CJEU in the case of SGEIs which fulfil the criteria for State Aid? 

2. What obligations do the Member States have in the situation which is presented in the first 

research question, and how does the Commission’s SGEI Decision
3
 affect said obligations? 

1.4 Method and materials 

A legal dogmatic approach will be adopted to examine the questions asked. Since EU law is 

in many ways a developing legal field, this means that when there is a lack of codified or 

written law, the CJEU has held that one of the first and foremost legal sources within EU law 

is the general principles within the European Union.
4
 

Therefore the research will first and foremost rely on the binding sources, i.e. the Treaty on 

the Functioning of the European Union (TFEU) along with the Treaty on the European Union 

(TEU), and the general principles within the Union, as well as how these treaties and prin-

ciples have been interpreted to function by the CJEU.  The applicable secondary law, namely 

regulations, directives, and selected decisions,
 5

  which can be found on the subject, will also 

be analysed.  

The analysis concerning the distribution of the different competences will be made by 

comparing the current order with the general principles of the Treaty. The principle of 

subsidiarity and conferral will be the main tools for interpretation, and the principles will be 

used to examine how far the competence reaches on behalf of the Member States with regards 

to their relation to the CJEU and the Commission. The appropriateness of the distribution of 

competences will also be analysed in this matter. When the principles of subsidiarity and 

conferral are being used, it is additionally with the aim to see if and where there has been a 

breach of competences performed by the Commission and/or the CJEU.  

                                                   
3
 The SGEI Decision (n 1). 

4
 Case C-314/89 Siegfried Rauh v Hauptzollamt Nürnberg-Fürth [1991] ECR I-1647, para 17; and Joined cases 

201-202/85 Klensch and others [1986] ECR 3477, para 21. 
5
 Art 288 Treaty on the Functioning of the European Union (TFEU). 



9 

 

The doctrine of direct effect and direct applicability will be taken into consideration as this 

may or may not extend the competence and obligations for Member States and its national 

courts and authorities. 

When there is a lack of the before mentioned legal sources, an interpretation will be made by 

consulting similar case law by the CJEU and by consulting different non-binding EU legal 

acts.
6
 When non-binding acts are consulted, it is with the aim to find possible clarifications of 

binding legal rules, to support one view of how to interpret binding EU law. Such non-binding 

documents are used as interpretations of binding legal sources, since they are not binding 

legal sources in and of themselves.  

1.5 The scope and delimitations to the analysis 

This thesis will focus on the procedural issues surrounding SGEI and the questions of 

competence rather than the services in and of themselves. The question is not in regards to the 

material issues concerning SGEI and State Aid, but rather what obligations and entitlements 

the current Union law revolving SGEIs provides to Member States, in a situation where these 

rules conflict with the rules on State Aid.  

The presumption for this analysis is that the SGEIs in question fulfil the State Aid criteria; the 

aim is therefore not to make an analysis of the State Aid criteria in Article 107(1).
7
 The aim is 

rather to see what situations can occur when a Member State uses SGEIs as a means of 

justifying existing State Aid as being compatible with the internal market. 

There are other legal sources for Member States to possibly be exempt from the State Aid 

rules, such as for instance the General Block Exemption Regulation.
8
 Since this Regulation 

and other similar sources do not explicitly focus on the situation of SGEIs, they will not be 

analysed. 

Since the analysis focuses on EU legal sources and its general principles in particular, no 

regard has been given to judgments made by national courts in this analysis. 

                                                   
6
 “Recommendations and opinions” in accordance with Art 288 TFEU. 

7
 Criteria which neither the Commission nor the Member States have competence to interpret themselves but is 

an objective notion defined directly by the Treaty, see 2.2. 
8
 Commission Regulation (EU) No 651/2014 of 17 June 2014 declaring certain categories of aid compatible with 

the internal market in application of Articles 107 and 108 of the Treaty (General Block Exemption Regulation), 

OJ L 187, 26.6.2014, p. 1–78. 
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1.6 Structure of analysis 

In the following chapter, chapter 2, the aim and background for the State Aid rules in Articles 

107(1) and 108 TFEU will be analysed, along with the competence that these Article 

provisions provide. Section 2.3 and the following sections in the chapter specifically bring up 

the assessment of whether established State Aid is compatible with the internal market, and 

what makes this assessment different from establishing State Aid in general.  

In chapter 3, an analysis will be made of the Article provision revolving SGEIs, starting with 

the aim and background of Article 106(2) TFEU, followed by an analysis of competence 

derived from the provision.  

Chapter 4, as opposed to chapter 3, focuses on the role that the Commission plays in the field 

of SGEIs. Article 106(3) TFEU provides certain powers to the Commission to make decisions 

on the subject matter. In chapter 4, the Commission’s SGEI Decision will be analysed, a 

decision based on the competence derived from Article 106(3) TFEU. The obligations which 

are provided in the SGEI Decision will be analysed, since the SGEI decision affects the 

obligations for Member States.  

In chapter 5, an analysis of the closely linked subject of public procurements will be made, to 

see if a public procurement extends or relieves the Member State’s obligations in the situ-

ations of SGEIs justifying State Aid.  

Chapter 6 is a summary and a discussion on the findings of the two different concepts, State 

Aid and SGEI, with conclusions that can be drawn from the findings. 
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2. State Aid 

To understand the concept of compatibility of State Aid with the internal market, one first 

must understand the concept of State Aid in and of itself. The main legal basis for State Aid is 

Article 107(1) TFEU. When the criteria of this provision are fulfilled, State Aid is established. 

The following section examines the aim behind Article 107(1) TFEU and the interests that 

have given rise to its existence. The section thereafter examines the competence that is 

provided by Article 107(1) TFEU.  

2.1 Aim and background for Article 107(1) TFEU 

The general aim behind the rules on State Aid is to keep a level playing field when Member 

States’ authorities have a possibility to give select undertakings an enhanced position in areas 

which shall be open to competition. Article 107(1) TFEU is the provision laying out the 

ground conditions for State Aid. The criteria are cumulative and State Aid exists when the 

measures in question: (1) are provided by the State or through state resources; (2) confer an 

advantage on certain undertakings; (3) distort or threaten to distort competition, and (4) affect 

trade between Member States.
9
 

State Aid consists of a transaction from a State authority to some or a few undertakings, 

which receive some sort of benefit from the transaction. State Aid does not have to be a direct 

transfer of money;
10

 the question is rather whether or not the financial situation for the bene-

fitting undertaking has been improved in any way, indirectly or directly. A relief from an 

economic burden can also constitute an advantage.
11

 The cause and objective for the measure 

is not relevant, but the focus lies on the effect that the measure has had on the undertaking.
12

 

State Aid does not have to be provided by the State directly but can be provided by authorities 

within the State’s municipalities or cities, as long as the measure is performed on the basis of 

power which has been conferred directly or indirectly by the State.
13

  

  

                                                   
9
 Art 107(1) TFEU. 

10
 Case C-280/00 Altmark (n 2), para 84. 

11
 Case C-387/92 Banco Exterior de España [1994] ECR I-877, para 13; Case C-156/98 Germany v Commission 

[2000] ECR I-6857, para 25; Case C-6/97 Italy v Commission [1999] ECR I-2981, para 15; and Case C-172/03 

Heiser [2005] ECR I-1627, para 36. 
12

 Case 173/73 Italy v Commission [1974] ECR 709, para 13. 
13

 Case T-358/94 Air France v Commission [1996] ECR II-2109, para 56. 
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To be qualified as State Aid, the measure cannot be distributed to all undertakings, because of 

the notion that the advantage has to be conferred to certain undertakings.
14 This means that 

the essence of State Aid is that it has been given without a fair and reasonable explanation 

behind it, and it has put one or a few undertakings in a position which they could not have 

obtained without the State Aid, resulting in the measure distorting competition. 

Unlike the competition rules in Articles 101 - 102 TFEU, the competition rules regarding 

State Aid targets State authorities and their relation to undertakings. The competition rules in 

Articles 101 - 102 TFEU target undertakings and how they function together on the market, 

whereas the rules on State Aid targets State authorities’ behaviour on the internal market. Dis-

bursing State Aid reduces the chances for undertakings to compete on a market where there 

are other undertakings benefitting from support by State authorities, and State Aid is therefore 

an obstacle to competition on an open market.  

2.2 Competence to apply Article 107(1) TFEU 

In this section the competence to apply Article 107(1) TFEU will be assessed. The concept of 

Article 107(1) and its interpretation follows directly from the Treaty and the criteria within 

the Article provision.
15

 Pursuant to the general principle of Acte Clair,
16

 the competence is 

therefore reserved for the CJEU when cases are unclear and needs an interpretation of the 

Article provision of the Treaty, and open for national courts as well as the Commission, when 

there are similar cases in which the Article provision has already been interpreted by the 

CJEU. These notions will be elaborated on in the following. 

The CJEU has not found that primary EU law rewards the competence to interpret the State 

Aid criteria in Article 107(1) TFEU to a specific Union organ or the Member States. This is 

because the interpretation of Article 107(1) TFEU follows directly from the Article provision 

in and of itself. It has been stated by the Commission in its (non-binding and not yet adopted) 

guidelines, Draft Commission Notice on State Aid, that: “[t]he notion of State Aid is an 

objective and legal concept defined directly by the Treaty”.
17

  

  

                                                   
14

 Art 107(1) TFEU. 
15

 See 2.1. 
16

 Art 267 TFEU; Case 283/81 CILFIT [1982] ECR 3415, para 21. 
17

 Draft Commission Notice on the notion of State Aid pursuant to Article 107(1) TFEU (Draft Commission 

Notice on State Aid) [2014] (not adopted Commission document), para 3. 
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Since the competence has not been found by the CJEU to be within the competence of a 

certain Union organ and/or the Member States, this division of competences is based on the 

principle of Acte Clair, resulting in the competence for interpretation of the criteria belonging 

to the CJEU “unless it [is] established that the question raised is irrelevant or that the 

Community provision in question has already been interpreted by the Court or that the 

correct application of Community law is so obvious as to leave no scope for any reasonable 

doubt.” 
18

  

The same competence as is applicable to national courts is in this regards attributed to the 

Commission, having not explicitly received any further competence to interpret the notion of 

State Aid by primary Union law. The Commission, along with the national authorities and 

courts, are able to apply the rules on an existing case.
19

 The Commission has stated in its 

Draft Commission Notice on State Aid that they are limited to the interpretation of Article 

107(1) TFEU made by the CJEU.
20

 

When national authorities are faced with doubt whether a State authority has provided State 

Aid or not, they may ask for the Commission’s opinion on the matter, since the Commission 

have competence to provide an assessment on an existing case by interpreting the CJEU 

rulings on the matter.
21

  

However, since the Commission does not have the authority to make its own assessments on 

the concept of State Aid, but is limited to the interpretation of the Court, the national courts 

may also refer the matter to the CJEU for a preliminary ruling in accordance with Article 234 

TFEU.
22

 This is obligatory when a certain type of situation has not previously been assessed 

and when an interpretation of the Article provision 107(1) TFEU is required, rather than an 

interpretation of what the view of existing CJEU case law is on the matter. As has been 

mentioned, an interpretation of the Article provision in and of itself is only for the CJEU to 

make. 

                                                   
18

 Case 283/81 CILFIT [1982] ECR 3415, para 21. 
19

 Case 78/76 Steinike & Weinlig [1977] ECR 595, para 14; Case C-39/94, SFEI and Others [1996] ECR I-3547, 

para 49; Case C-354/90 Fédération Nationale du Commerce Extérieur des Produits Alimentaires and Syndicat 

National des Négociants et Transformateurs de Saumon v French Republic [1991] ECR I-5505, para 10; and 

Case C-364/04, Transalpine Ölleitung in Österreich [2006] ECR I-9957, para 39. 
20

 Based on the CJEU’s competence by Art 267 TFEU and the principle of Acte Clair; clarified in Draft 

Commission Notice on State Aid (n 17), paras 2-3. 
21

 The basis for this is Art 108(3) TFEU; clarified in the Commission Notice on the enforcement of State Aid law 

by national courts (the Enforcement notice),, OJ C 85 of 09.04.2009, p. 1, para 13. 
22

 Ibid. 



14 

 

In conclusion, the criteria for State Aid follow directly from the Article provision, Article 

107(1) TFEU, and interpretations of the criteria are only for the CJEU to make. However, 

when it comes to applying the criteria on a clear and existing case, the assessment is possible 

for national courts and authorities to make, as well as for the Commission. 

When analysing this distribution of competence in a practical sense, it is clear that it is only if 

one has a competence to interpret the criteria in and of themselves, as the CJEU has, that it is 

possible to modify the meaning and substance of the criteria which are provided in the Article 

provision, by interpreting the criteria in accordance with general principles stemming from the 

Treaty. 

If the criteria are “fixed” so to say, it should in practice be impossible for national courts not 

to abide to them. Therefore, to have competence to apply criteria in which the interpretation is 

already fixed, which is the role of the national courts and authorities, should never possibly 

undermine the State Aid regulation or tamper with the criteria, but could only increase the 

findings of State Aid, when there are such measures to be found. 

Since the Acte Clair-doctrine requires that the correct interpretation needs to be so obvious as 

it leaves no scope for reasonable doubt,
23

 one can draw the conclusion with regards to com-

petence that the rules on State Aid in Article 107(1) TFEU requires strict adherence by the 

national courts, i.e. the Member States, and leaves no room for Member States to make their 

own interpretations of the criteria. 

It has in the literature been pointed out by Bacon that the State Aid criteria are problematic 

and unclear for the national courts to assess.
24

 The result of this notion in accordance with the 

principle of Acte Clair, is that there is not much possibilities for the national courts to deliver 

cases in these matters without having to refer questions to the CJEU.
25

 

  

                                                   
23

 Case 283/81 CILFIT (n 16), para 21. 
24

 K, Bacon, European Union Law of State Aid, Second Edition, Oxford, Oxford University Press, 2013, p.20.  
25

 See 6.2 for a further discussion on how this issue may be resolved. 
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After having established that State Aid exists, it is possible for the State Aid to be declared 

compatible with the internal market, as the State Aid therefore does not impose an obstacle to 

competition on the internal market. This thesis focuses on the compatibility assessments 

rather than the question of establishing State Aid in and of itself. The concept of compatible 

State Aid will be examined in the following sections. 

2.3 The question of compatible State Aid and the role of the Commission 

This thesis focuses on compatibility assessments regarding established State Aid. State Aid 

measures, which have already been found to fulfil the criteria for State Aid in Article 107(1) 

TFEU, may be declared compatible with the internal market in certain cases. Article 108 

TFEU is the basis for these assessments and it provides certain powers to the Commission, 

which will be examined in the following sections.  

2.4 Article 108 and the question of State Aid’s compatibility 

Article 108(2) TFEU states that:  

“[If] the Commission finds that aid granted by a State or through State resources 

is not compatible with the internal market having regard to Article 107, or that 

such aid is being misused, it shall decide that the State concerned shall abolish or 

alter such aid within a period of time to be determined by the Commission.” 

Article 108 TFEU in its entirety is the basis for assessing compatibility of State Aid. As has 

been mentioned, these assessments are made in the situation where a Member State has been 

found to distribute State Aid pursuant to the criteria in Article 107(1) TFEU, but the aid is 

possibly found to be compatible with the internal market, and therefore not being an obstacle 

to the interests of the European Union. 

2.5 Competence stemming from Article 108 TFEU to assess State Aid’s compatibility 

Article 108 TFEU provides different obligations for the Member States and gives certain 

powers to the Commission for assessing whether or not established State Aid may or may not 

be compatible with the internal market of the Union. 
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The Article has been interpreted by the CJEU to give the Commission an exclusive 

competence to assess compatibility of State Aid, subject only to supervision by the CJEU.
26

 

When the Commission receive indications that there is State Aid, either by acting ex officio or 

by notification from the Member State, it makes a standpoint on whether the State Aid in 

question is compatible or incompatible with the internal market, in the form of a decision. 

These decisions can be appealed to the CJEU.
27

 

Regarding the powers for the Commission, Article 108 TFEU provides measures that the 

Commission can take to ensure that the Member States’ practices are compatible with the 

internal market. For instance, the Commission can, and shall, keep the Member States’ prac-

tices under review,
28

 and there is also a possibility for the Commission to order a Member 

State to abolish or readjust activities.
29

   

2.6 Standstill Obligation and Notification requirement in Article 108 

Apart from providing competence to the Commission, Article 108 TFEU imposes obligations 

on Member States. In Article 108(3) one can find the Standstill Obligation and Notification 

requirement.  

In accordance with Article 108(3) TFEU, State Aid needs to be notified by the Member States 

to the Commission, i.e. the Notification requirement. In addition to the Notification require-

ment, the Member States cannot put into force any measures while waiting for the 

Commission to make its standpoint on the matter, i.e. the Standstill Obligation. This too is 

established in Article 108(3) TFEU and is clarified in Article 3 of the Procedural regulation 

659/1999.
30

 

  

                                                   
26

 Case C-354/90 Fédération Nationale du Commerce Extérieur des Produits Alimentaires and Syndicat 

National des Négociants et Transformateurs de Saumon v French Republic (n 19), para 14. 
27

 Ibid. 
28

 Art 108(1) TFEU. 
29

 Art 108(3) TFEU. 
30

 Council Regulation No 659/1999 of 22 March 1999 laying down detailed rules for the application of Art 108 

of the Treaty on the Functioning of the European Union of the EC Treaty OJ L 83/1, 27.03.1999, p. 1 (the 

Procedural Regulation). 
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2.7 Summary and conclusions regarding State Aid 

The assessment of State Aid rules is divided between the CJEU, the Member States, and the 

Commission. The CJEU has a unique position to interpret the content of the criteria listed in 

Article 107(1) TFEU, which is the Article provision used to establish that State Aid exists.
31

  

When State Aid in fact has been found to exist, the question arises whether the State Aid is 

compatible or incompatible with the internal market, pursuant to Article 108 TFEU. This 

assessment is one where the Commission has exclusive competence, even though its decisions 

are subject to supervision by the CJEU.  

To simplify the Commission’s review regarding State Aid, Member States has to abide to the 

Standstill Obligation as well as the Notification requirement pursuant to Article 108(3) TFEU. 

This means that Member States cannot put into force State Aid measures unless first 

notifying the measures to the Commission and then wait with enforcing the measures until 

having received a decision from the Commission (Standstill Obligation).
32

  

If one would go back to the example situation with the case of the city who wants to provide 

broadband to its citizens, it has been established by a national court that the measures do in 

fact fulfil the State Aid criteria. The national court having jurisdiction over the city in 

question is competent to have made this assessment by interpreting previous CJEU rulings, 

provided that the EU law on the subject is clear, in accordance with the principle of Acte 

Clair.  

Since the measures constitute State Aid, the city would have to notify the funding of 

broadband services to the Commission and then await a decision from the Commission on 

whether or not the funding is to be considered compatible State Aid, pursuant to Article 

108(3). 

However, there are exemptions which may apply to the situation. The State Aid legislation is 

part of the competition rules, and one exemption from these rules is the rules on SGEIs in 

Article 106(2) TFEU. The contents of the Article provision and how it can be used by the 

Member State authorities to justify State Aid will be elaborated on in the following chapter. 

                                                   
31

 See 2.2. 
32

 See 2.6. 
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3. Article 106(2) TFEU and SGEIs 

Article 106(2) TFEU is formulated as an exemption to Union rules, especially to the rules on 

competition. In this chapter the aim and background for the Article provision will be 

analysed, as well as the competence which can be derived from it. Firstly, the possibility to 

use the exemption with regards to the present rules, the rules on State Aid, will be analysed, to 

establish whether the exemption is at all applicable in the present scenario. 

3.1 Applicability of the exemption in Article 106(2) to State Aid rules  

Since the research questions are based on the notion that the exemption in fact is applicable to 

State Aid measures, the possibility to use the exemption in the situation of State Aid measures 

must be established before examining the exemption in and of itself. 

3.1.1 Applicability with regards to Article 107(1) TFEU 

The first sentence of Article 106(2) TFEU states that:  

“[u]ndertakings entrusted with the operation of services of general economic 

interest or having the character of a revenue-producing monopoly shall be subject 

to the rules contained in the Treaties, in particular to the rules on competition”.33  

The State Aid rules are rules on competition, so in this matter it is clear that even if the State 

Aid rules had not been competition rules, the exemption in Article 106(2) TFEU would still 

be applicable in this matter, since the rules on SGEIs are applicable to all rules contained in 

the Treaties, and to the competition rules in particular. 

The present analysis covers measures that fulfil the criteria for State Aid. Such measures need 

to be exercised with public powers conferred indirectly or directly by the State to be 

categorised as State Aid.
34

  The wording in the beginning of Article 106(2), “[u]ndertakings 

entrusted”,35
 might give the idea that the rules apply merely to the undertakings in and of 

themselves and the economic activity that the undertakings pursue when performing SGEIs, 

as is the case for Articles 101-102 TFEU.
36

  

 

                                                   
33

 Art 106(2) TFEU. 
34

 Case T-358/94 Air France v Commission (n 13), para 56. 
35

 Art 106(2) TFEU. 
36

 Preamble 3 of Directive 2014/105/EU of the European Parliament and the Council of 26 November 2014 on 

certain rules governing actions for damages under national law for infringements of the competition law 

provisions of the Member States and of the European Union (the Damages Directive), OJ L 349, p. 1–19. 



19 

 

If the rules applied merely to undertakings and their own economic activity, the exemption 

would not be applicable to State Aid rules, since State Aid needs to include a transfer of state 

resources conferred indirectly or directly by the Member State.
37

 The question is therefore 

whether or not the rules on SGEIs in Article 106(2) are applicable to State measures.  

The question of whether Article 106(2) TFEU is applicable to state measures in general and 

thus the rules on State Aid, has been taken into consideration by the CJEU, although the view 

of the Court has varied over time. In the case Campus Oil,38
 the CJEU supported the view that 

Article 106(2) applied only to undertakings and discarded the possibility to apply Article 

106(2) on State measures, claiming that “[the Article provision] does not, however, exempt a 

Member State which has entrusted such an operation to an undertaking[...]”.39 

In subsequent case law, the CJEU has changed this point of view, albeit indirectly, confirming 

that the rules on SGEIs are applicable to State measures by in fact assessing the rules on 

SGEIs in conjunction with the rules on State Aid.
40

 This is also supported by more recent 

cases such as Altmark.41 In this manner, the CJEU implicitly confirms that the exemption of 

SGEIs is in fact applicable to State Aid measures, since applying the rules together would not 

be possible if the exemption in Article 106(2) was not applicable to State measures.  

Another circumstance to support the applicability is that the Article provision following the 

one regarding SGEIs, 106(3) TFEU, explicitly states that “The Commission shall ensure the 

application of the provisions of this Article and shall, where necessary, address appropriate 

directives or decisions to Member States.”. The fact that Article 106(3) makes a reference to 

the Article provision for SGEIs, 106(2), and is explicitly directed towards Member States, 
 

supports the common view by the CJEU at this point in time, which is that SGEIs can be 

applied as an exemption to State Aid rules.
42

  

  

                                                   
37

 Art 107(1) TFEU.  
38

 Case 72/83 Campus Oil Limited and others v. Minister for Industry and Energy and others (Campus oil) 

[1984] ECR 2747. 
39

 Case 72/83 Campus oil (n 38), para 19. 
40

 Case C-41/90 Höfner [1991] ECR I-2017, paras 24-26; and J, Buendia Sierra, Exclusive rights and state 

monopolies under EC law : Article 86 (formerly Article 90) of the EC Treaty, translated from the Spanish by 

Andrew Read, Oxford, Oxford University Press, 1999, p. 295. 
41

 Case C-280/00 Altmark (n 2). 
42

 See also J, Buendia Sierra (n 40), p. 292-298 
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One question relating to the former is whether or not the undertaking needs to be under a 

public or private form of ownership for the exemption to apply. In this regard, the CJEU has 

held that the form of ownership is not relevant, yet the SGEIs in question must have been 

assigned to the undertaking by a public authority for Article 106(2) to apply.
43

 

By support from the previous findings one can safely assume that the exemption in Article 

106(2) TFEU is possible to use with regards to State measures in general, and thus the rules 

on State Aid in Article 107(1) TFEU. The question is therefore how Article 106(2) TFEU 

regarding SGEIs is to be used and what its content is. This will be analysed in the following 

section. 

3.2 Article 106(2) TFEU and the competence it provides 

Article 106(2) TFEU can be divided into three sentences and each one of these sentences and 

the competence they provide will be analysed in the following sections, starting with the 

sentence dealing with the definition of SGEIs. 

3.2.1 Services of general economic interest 

The first sentence of the Article provision for SGEIs, Article 106(2) TFEU, is formulated as 

an obligation for Member States, to abide with the rules contained in the Treaty, in particular 

to the rules on competition, when performing SGEIs.
44

 In the present case, such rules would 

be the rules on State Aid in Article 107(1) TFEU. 

The first prerequisite in Article 106(2) is that an undertaking is carrying out services of 

general economic interest, SGEIs. Defining SGEIs is an assessment in which the Member 

States have a wide discretion.
 45

 Therefore, what SGEIs consist of can possibly vary and will 

be different depending on the Member State in question.  

  

                                                   
43

 Case 7/82 GVL v Commission [1983] ECR 483; and Case C-49/07 Motosykletistiki Omospondia Ellados NPID 

v Elliniko Dimosia [2008] ECR I-4863, paras 45-47. 
44

 Art 106(2) TFEU first sentence. 
45

 Case T-289/03 BUPA v Commission [2008] ECR II-81, para 166; and Art 1 of TFEU Protocol No 26 on 

Services of General Interest.   
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However, one can generally say that these are services which are in the public interest. The 

CJEU has only gone so far in its definition as to state that SGEIs are services that exhibit 

special characteristics compared to the characteristics of other economic activities.
46

  

It is in this regard important to stress that there is a difference between economic activities 

and other activities. Economic activities are the only activities giving rise to EU competition 

rules, such as the rules on State Aid.
47

 The term economic activities does not mean that the 

activities needs to be performed purely with economical concerns for the competition rules to 

apply, and the question of what in actuality constitutes an economic activity has not been 

clear in all situations.
48

 The CJEU has however consistently held that an economic activity is 

any activity consisting of offering goods and services on a market.
49

 

In the (non-binding) Commission Staff Working Document, ‘Guide to the application of the 

European Union rules on state aid, public procurement and the internal market to services of 

general economic interest, and in particular to social services of general interest’ (SGEI 

guide), the Commission has stated the following: 

“SGEIs are economic activities which deliver outcomes in the overall public good 

that would not be supplied (or would be supplied under different conditions in 

terms of objective quality, safety, affordability, equal treatment or universal 

access by the market without public intervention.”
50

  

A few examples of what Member States have categorised as SGEIs are: to supply electricity 

in a specified territory,
51

 television undertakings entrusted with public service tasks,
52

 air 

planes flying routes which has not been commercially viable,
 53

 etc. 

                                                   
46

 Case C-179/90 Merci convenzionali porto di Genova [1991] ECR I-5889, para 27; Case C-242/95 GT-Link 

A/S [1997] ECR I-4449, para 53; Case C-266/96, Corsica Ferries France SA [1998] ECR I-3949, para 45; and 

Commission Staff Working Document, ’Guide to the application of the European Union rules on state aid, public 

procurement and the internal market to services of general economic interest, and in particular to social services 

of general interest’ (SGEI Guide), 29.4.2013, 
ec.europa.eu/competition/state_aid/overview/new_guide_eu_rules_procurement_en.pdf, p. 21-22. 
47

 For a further discussion on this see J, Buendia Sierra (n 40), p. 278 para 8.26. 
48

 Regarding this issue in the healthcare sector, see; E, Szyszczak, ’Services of General Economic Interest and 

State Measures Affecting Competition’, Journal of European Competition Law & Practice, Volume 6, No 9, 

2015, p. 681 in section II. 
49

 Case 118/85 Commission v Italy [1987] ECR 2599, para 7; Case C-35/96 Commission v Italy [1998] ECR I-

3851, para 36; and Joined Cases C-180/98 to C-184/98 Pavlov and Others [2000] ECR I-6451, para 75. 
50

 SGEI Guide (n 46), p. 21 in section 2.2. 
51

 Case C-393/92 Almelo and others [1994] ECR I-1477, paras 46-48 . 
52

 Case 155-73 Sachi [1974] ECR 409, paras 13-15. 
53

 Case 66/86 Ahmed Saeed Flugreisen [1989] ECR 803, para 55. 
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In general, these are services based on important public interests rather than commercial 

interests. The rules on SGEI are important because public interests may not have a definitive 

value on a market. In a market, privately funded undertakings could benefit by providing 

cheaper services since they do not have to take public interests into consideration. To protect 

public interests in some cases, the rules on SGEI exist. 

In the present situation, the core question raised by the first sentence of Article 106(2) TFEU 

is whether or not the undertaking is performing SGEIs. When it comes to defining SGEIs, in 

terms of competence, this is an area where the "Member States have a wide discretion to 

define what they regard as SGEIs and [...] the definition of such services by a Member State 

can be questioned by the Commission only in the event of manifest error." 
54

 

The competence in this regard appears to be fully on the Member States’ side, except when 

services showcase manifest error.
55

 The same naturally applies in situations in which the area 

is already fully harmonised on an EU level, meaning that the Member States have conferred 

their competence explicitly, such as for instance the postal and energy sectors.
56

 

A question is then what cases of manifest error may be. The Commission’s SGEI guide lists 

examples of situations of manifest error,
57

 which vary vastly in their content. To give a clear 

answer to what constitutes a case of manifest error is therefore not entirely easy, but some of 

these cases are:  

 Activities in advertising and merchandise.
58

  

 Disposal of animal corpses, (since the operators should bear the costs of 

disposing the waste which they have caused in accordance with the “polluter  

pays principle”).
59

  

 Broadband limited to business parks, and therefore not benefitting the 

population in its entirety.
60

 

                                                   
54

 Case T-289/03 BUPA v Commission [2008] (n 45), para 166; and Art 1 of TFEU Protocol No 26 on Services 

of General Interest.   
55

 Ibid.   
56

 SGEI Guide (n 46), p. 23, see examples in footnote 25 of the guide. 
57

 SGEI Guide (n 46), p. 24. 
58

 Communication from the Commission on the application of State aid rules to public service broadcasting, OJ 

C 257, 27.10.2009, p.1; and SGEI guide (n 46), p. 24. 
59

 Commission decision concerning State aid  No SA.25051 – Germany – Association for disposal of dead 

animal bodies, OJ L 236, 1.9.2012; and SGEI guide (n 46), p. 24. 
60

 Commission decisions concerning State aid No N 890/2006 – France – SICOVAL, 

http://ec.europa.eu/competition/state_aid/cases/218142/218142_723454_30_2.pdf; State aid No. N 
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The overarching quality of the services having been subject to manifest error, is that they do 

not have a public interest in mind, but are rather serving commercial or private interests, and 

do not benefit the whole population equally.  

Conclusively when it comes to competence regarding the first sentence, it is clear that the 

Member States have a wide discretion, yet not a full discretion, to determine what should be 

perceived as SGEIs. What should be deemed to be a manifest error falls outside of the 

Member States’ competence to define.  

As regards direct applicability of this sentence, the national courts have been given com-

petence to determine whether or not an undertaking has in fact been entrusted with an SGEI.
61

 

3.2.2 Proportionality test  

The exemption to EU rules is established in the second sentence of Article 106(2) TFEU. It 

provides that Member States have to abide with the rules in the Treaties “in so far as the rules 

does not obstruct the performance, in law or in fact, of the particular tasks assigned to 

[SGEIs]”.62
 In the literature, the sentence has been found by Buendia Sierra to work as a 

proportionality test between the interests of the Member State in question and the Union 

interest as a whole.
63

  

The first sentence provides that Member States have to abide to the rules in the Treaty, so it is 

in this sentence in which the exemption prevails. The Union rules are therefore binding for 

Member States performing SGEIs as long as the rules do not become a too heavy burden on 

the Member States, and thereby would prohibit the Member States from performing the 

SGEIs.  

This means that since the Member States have a wide discretion to define what they regard as 

SGEIs pursuant to the first sentence of Article 106 (2) TFEU, the legality of the measures in 

terms of Union law will depend on whether or not the SGEIs are considered proportionate in 

accordance with the second sentence, i.e. the proportionality test.
64

  

                                                                                                                                                               
284/2005 – Ireland – Metropolitan Area Networks, 

http://ec.europa.eu/competition/state_aid/cases/199656/199656_581678_68_2.pdf; and SGEI guide (n 46), p. 24. 
61

 Case 127-73 SABAM [1974] ECR 313, para 22. 
62

 Art 106(2) TFEU. 
63

 J, Buendia Sierra (n 40), p. 300-301. 
64

 J, Buendia Sierra (n 40), p. 300. 
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The proportionality test has been found by the CJEU to have direct applicability for national 

courts,
65

 and is therefore not subject to exclusive competence for the Commission. The direct 

applicability increases the competence for the Member States as it makes it possible for 

national courts to make assessments on whether or not measures are considered proportionate, 

meaning that this is an area in which the Commission or the CJEU does not have an absolute 

right when it comes to interpretation. 

How far the competence to apply the proportionality test stretches, or how far the Member 

States can go when applying the proportionality test, depends on how one views the last 

sentence and how it affects the proportionality test. The third and last sentence, as for the 

competence it provides, is a question which not yet has been answered by the CJEU, with 

regards to the present situation. Possible answers to the question of competence will be 

analysed in the following section. 

3.2.3 Interests of the Union  

Pursuant to the third and last sentence of Article 106(2) TFEU, the before mentioned 

exemption is applicable as long as the development of trade is “not affected to such an extent 

as would be contrary to the interests of the Union”.
66

  This means that Union interests plays a 

part in the Member States ability to use SGEIs, and the exact meaning of this last sentence has 

been interpreted differently in different CJEU cases. In this regard, two main - and complete 

opposite – views, have prevailed.  

The first view is that the provision is merely a clarification of the former provision,
67

 which is 

the proportionality test.
68

 The second view is that it is an “exemption to the exemption”,69
 

reducing the power of the proportionality test in the former provision. The question on how to 

interpret the last sentence will be elaborated further as it has caused a few problems when 

interpreting the question of competence to apply Article 106(2) TFEU.  

                                                   
65

 Case C-260/89 ERT [1991] ECR I-2925, paras 33-34.   
66

 Art 106(2) TFEU third sentence; will be elaborated on in 3.2.3. 
67

 HHB, Vedder, Competition Law and Environmental Protection; Towards Sustainability?, Centrum voor 

Milieurecht (CvM) FdR, 2003, p 268-269. 
68

  J, Buendia Sierra (n 40), p. 345. 
69

  J, Buendia Sierra (n 40), p. 341. 



25 

 

The question how the third sentence affects the question of competence in some cases has 

given rise to different answers by the CJEU over time.
70

 When seeing the provision as an 

integral part or a clarification of the second sentence, the competence would by default be the 

same as for the previous sentence, i.e. not one where the Commission has exclusive 

competence, and therefore a sentence which the national courts can make assessments on.  

When viewing the provision as an exemption to the exemption there is no clear answer. 

Regarding the question of competence, since the proportionality test is a relief for Member 

States, then in this case, the third and last sentence would be yet a limitation to the Member 

States’ discretion, or in other words a repetition of the first sentence. This would mean that 

the third sentence was yet an obligation for Member States to abide to Union interests. 

When seeing this from the perspective of competence and its legal methodology, the idea of 

competence within the Union is that it is conferred by the Member States.
71

 When applying 

such a view on the question of competence regarding the last sentence, it would mean that if 

an Article provision is not declared to be under the exclusive competence of the Commission 

or any other Union organ, it is still, partly or in whole, within the Member States’ discretion. 

However, if one would think that the Member States have given up their discretion to 

competition rules in general, by signing the Treaties and especially Article 106(1) TFEU 

which states that “Member States shall neither enact nor maintain in force any measure 

contrary to the rules contained in the Treaties, in particular to those rules provided for in 

Article 18 and Articles 101 to 109”, then Article 106  TFEU would have left the Member 

States’ competence by conferral, and in such a case the question whether or not the third and 

last sentence could be applied by the Member States or authorities within that Member State, 

would be depending on whether the Article has direct effect and/or direct applicability. 

 

One notable thing regarding applicability is that, for example, in the case INAIL, 72
 the CJEU 

has given what appears to be complete applicability for national courts regarding Article 

106(2) in its entirety as the Court refers to “the provisions”73
 of Article 106(2).

74
  

                                                   
70

 See for example Case 10/71 Port of Mertert [1971] ECR 723, paras. 14-16 which supports the notion of an 

“exemption to the exemption”, whereas Case C-218/00 INAIL [2002] ECR I-691, para 19, makes no distinction 

between the different provisions of Art 106(2). 
71

 Art 5(1) Treaty on the European Union (TEU). 
72

 Case C-218/00 INAIL (n 70). 
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What must be understood however is that in cases such as INAIL, the situation for the CJEU’s 

assessment has been that the exemption in Article 106(2) TFEU was read in conjunction with 

Articles 101(1) and (2) TFEU instead of the present case which is Article 106(2) TFEU as an 

exemption to the rules in Article 107(1) TFEU regarding State Aid.  

The answer to the question of direct effect can be different when it comes to the present 

analysis, since an Article provision can possibly be deemed to have different effect when it is 

used in different circumstances.
75

  

Article 106(2) TFEU is bound to always be applied together with other Article provisions, as 

it is an exemption to Treaty rules, and therefore it may not seem too farfetched that one can 

come to different answers regarding the question of competence in different situations, as 

Treaty articles and their aims and backgrounds should vary vastly. Therefore the situations in 

which Article 106(2) TFEU is used as an exemption, should also vary vastly.  

Therefore one can assume that Article 106(2) should have different effects based on which 

Article provision it is being used as an exemption to, since the rules in Article 101 – 102 

TFEU have different aims and backgrounds than the rules on State Aid in Article 107(1) 

TFEU. However, since in this case the two different sets of Article provisions deal with 

competition on the internal market, it may be similarities in these two areas which could be 

grounds for applying the INAIL situation by analogy in State Aid cases, the possibility to do 

so will be examined in the following.  
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 Case C-218/00 INAIL (n 70), para 19; which in turn refers to Case C-320/91 Corbeau [1993] ECR I-2563; and 

Case C-67/96 Albany International BV [1999] ECR I-575. 
74

 At that time Art 90(2) TFEU. 
75

 N, Fiedziuk, ‘Towards Decentralization of State Aid Control: The Case of Services of General Economic 

Interest’, World Competition, Volume 36, no. 3, 2013,  p. 401; which in turn refers to P, Pescatore, ‘The 

Doctrine of ‘Direct Effect’: An Infant Disease of Community Law’, European Law Review, Volume 8, 1983,  p. 

162. 
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The main idea is that Article 106(2) TFEU has both direct effect and direct applicability when 

read in conjunction with Articles 34, 35 and 102 TFEU, and this view is confirmed also for 

Article 101 TFEU in the new and applicable Damages directive 2014/104,
 76

  which explicitly 

states that: 

“[A]nyone […] can claim compensation before national courts for the harm 

caused to them by an infringement of those provisions. The right to compensation 

in Union law applies equally to infringements of Articles 101 and 102 TFEU by 

public undertakings and by undertakings entrusted with special or exclusive rights 

by Member States within the meaning of Article 106 TFEU.” 
77

 

One may also note that it is not stated by the CJEU in the case INAIL that it is only in 

conjunction with Articles 101(1) and (2) TFEU that the Article in its entirety should be given 

direct effect and direct applicability for national courts. This view was supported by Advocate 

General Tizzano in his opinion on the Ferring78
 case.

79
 

However, one shall be careful when interpreting a CJEU case e contrario. The CJEU itself has 

no legal boundaries when deciding whether to apply a rule e contrario or by analogy.
80

 How-

ever, since the CJEU rarely does apply an e contrario view,
81

 it can be problematic to assume 

such a view when interpreting the case law of the CJEU.  

In the case INAIL, one can then claim that even if the e contrario view is problematic, the 

same result could occur when interpreting cases such as INAIL by analogy. The same type of 

thinking as in Articles 101-102 TFEU could by analogy be applied to Article 107 TFEU, 

thereby giving the Article provision complete direct effect and also in terms of the proviso.  

  

                                                   
76

 The Damages Directive 2014/105/EU (n 36). 
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 Preamble 3 of the Damages Directive 2014/105/EU (n 36). 
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81

 J, Hettne, I, Otken, Eriksson, EU-rättslig metod. Teori och genomslag i svensk rättstillämpning, 2nd edition, 
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Such an assessment is however reserved for the CJEU to make, due to the principle of Acte 

Clair, and the assessment would have to be based on whether or not Article 107(1) can be said 

to have the same aim as Article 101-102 TFEU. Consequently one may not say that there is an 

exact answer to the question of direct effect of Article 106(2) TFEU when applied in 

conjunction with the rules on State Aid in Article 107 TFEU, although there seems to be 

nothing explicitly prohibiting the CJEU from applying the same view as with other Article 

provisions by analogy. 

Even if it is not possible to draw any exact conclusions regarding the last sentence, one thing 

which can be said for certain is that Article 106(2) TFEU has never explicitly been found to 

be within the exclusive competence of the Commission.  

A different aspect to the analysis is the fact that the research questions involve compatibility 

of State Aid (Article 108 TFEU) and not State Aid in general (Article 107(1) TFEU). Since 

compatibility of State Aid is an area in which the Commission has exclusive competence,
82

 

the answer to the question of where the Member States’ competence begins and ends could 

possibly be affected also in this regard, when the exemption is being used as a tool to justify 

State Aid as compatible with the internal market.  

This means that even if it was entirely clear that a national court can make assessments 

regarding Article 106(2) TFEU in its entirety, a situation could occur which would involve an 

established State Aid. The question of whether such established aid is compatible with the 

internal market is still forming part of the exclusive competence of the Commission, and is 

therefore out of the Member States’ and the national courts’ hands. 

3.2.4 Applicability with regards to Article 108 TFEU 

One further question is whether or not it is possible for a Member State to claim neglect of 

abiding to the obligations stemming from Article 108 TFEU, such as for example the 

Standstill Obligation, by claiming that the obligations would have obstructed the performance 

of the SGEI in accordance with 106(2).  

  

                                                   
82
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The CJEU has held that this is not possible, as it would undermine the whole idea behind the 

Article provision.
83

 This is understandable, since the Standstill Obligation is a measure 

intended to ensure that Member States abide to the Union rules by keeping their services to a 

halt while waiting for the Commission to give its decision on a presumed State Aid.  

If the rule could be exempted from directly by the Member States when providing SGEIs, the 

Standstill Obligation would lose its entire purpose, as then Member States in theory always 

could proclaim that the Standstill Obligation was a too heavy burden and enforce all measures 

directly. The Standstill Obligation would therefore always be possible to disregard from, 

losing its entire purpose. 

3.3 Summary and conclusions regarding SGEIs 

Article 106(2) TFEU functions as an exemption to Treaty rules, and especially the rules on 

competition. The exemption is applicable when having to abide to the rules in the Treaty 

would obstruct the performance of SGEIs. The development of trade cannot be affected in a 

way which is contrary to the interests of the Union. The question of whether Article 106(2) 

TFEU has direct effect has no clear answer, but one thing that can be said for certain is that 

the Article provision does not provide an exclusive competence for the Commission, and 

defining the content of SGEIs is an area in which the Member States have been found to have 

a wide discretion. 

When it comes to the example situation, SGEIs could consist of providing broadband in a 

non-profitable manner with social concerns such as unemployment taken into consideration. 

The reason for wanting to be exempt from the competition rules is the city’s fear of being 

restricted in how to choose ways of organising the services when there is a private, non-

governmental undertaking in charge of the provision.  

  

                                                   
83

 Case C-332/98 France v Commission [2000] ECR I-4833, paras 31-33; Cases C-261/01 and 262/01 Van 

Calster [2003] ECR I-12249, para 61; Case C-172/03 Heiser (n 11), para 51; and K, Bacon (n 24), p. 114 in 

section 3.63. 
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For the measures to be considered proportionate, it would have to be clear that the com-

petition rules in fact was a limitation to the city being able to perform the services, and that 

putting the SGEIs on an open market would obstruct the performance. This is an assessment a 

national court can make. Whether or not a national court can make an assessment on if the 

services are contrary to the interests of the Union remains unclear, but it is clear that it is 

nothing explicitly preventing national courts from making this assessment, since the 

assessment is not within an exclusive competence for the Commission or any other Union 

organ. 

However, if the national court did find that the SGEI’s fulfilled the State Aid criteria by 

making an assessment with regards to Article 107(1) TFEU, it would not be able to make an 

assessment on compatibility of the Aid, but would be obliged to refer the matter to the 

Commission, which in this regard has an exclusive competence.
84
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4. Article 106(3) TFEU and the role of the Commission 

Whilst Article 106(2) TFEU is mainly concerned with the Member States’ practices having 

been assessed in the previous chapter, Article 106(3) TFEU is explicitly directed towards the 

Commission and provides the Commission with tools to keep track of SGEIs and to control 

compensation which may be incompatible State Aid. Article 106(3) TFEU and its im-

plications on the questions of competence will be assessed in the following chapter.  

4.1 Article 106(3) TFEU 

Article 106(3) TFEU states that: 

“The Commission shall ensure the application of the provisions of this Article and 

shall, where necessary, address appropriate directives or decisions to Member 

States”.   

The last part of the provision grants the Commission power to formulate both directives and 

decisions on the subject-matter. One such decision of a certain significance is the 

‘Commission Decision of 20 December 2011 on the application of Article 106(2) of the 

Treaty on the Functioning of the European Union to State Aid in the form of public service 

compensation granted to certain undertakings entrusted with the operation of services of 

general economic interest’ (SGEI Decision).
85

  Since the SGEI Decision affects the 

obligations for Member States, the terms that the SGEI Decision provides will be analysed in 

the following section. 

4.1.1 The SGEI Decision 

The Commission’s SGEI Decision
86 is one prominent decision having been made by the 

Commission, and the decision brings up type situations where an SGEI is deemed to be com-

patible with the internal market, meaning that the Member states are exempt from the 

Notification requirement in Article 108(3).
87

 To be exempt from having to notify State Aid, 

the SGEI in question needs to fulfil the criteria which are listed in the Decision.
88
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 Art 1 of the SGEI Decision (n 1). 
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The SGEI Decision has a similar function as a block exemption,
89

 exempting Member States 

from the Notification requirement to the Commission established in Article 108 TFEU.
90 

In 

accordance with Article 288 TFEU, decisions are only binding upon the recipient, and in this 

case the SGEI Decision addresses all Member States.
91

  

4.1.2 Criteria for the SGEI Decision to be fulfilled 

There are quite a few criteria for the SGEI Decision to be applicable to an SGEI. If they are 

fulfilled, the Member States’ obligations are relieved in terms of the Standstill Obligation and 

Notification requirement.
92

 Firstly the SGEI needs to fall into one of five categories,
 93

 which 

are listed in Article 2.1 of the SGEI Decision. The categories are: 

 SGEIs, for which the compensation does not exceed 15 million EUR a year, 

provided that the area concerned is not transport or belonging to the transport 

sector.
94

 

 Compensation for SGEIs by hospitals providing medical care. In these cases, 

the decision applies irrespective of the cost for compensation.
95

 

 Compensation for SGEIs meeting social needs as regards for example health 

and long term care, child care and social inclusion of vulnerable groups, these 

also irrespective of the cost for compensation.
96

 

 Compensation for SGEIs regarding air or maritime links where the traffic has 

not exceeded a certain amount of passengers in the two foregoing years.
97

 

 Compensation for SGEIs regarding airports and ports, where the traffic has 

not exceeded a certain amount of passengers in the two foregoing years.
98
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Provided that the SGEI does fall into one of the five categories, there are also a few 

conditions concerning the process in granting the SGEI that need to be fulfilled for the SGEI 

Decision to be applicable. There needs to be an act of entrustment,
99

 and this act shall include; 

the content and duration of the obligation,
100

 the undertaking concerned and when needed, the 

territory. The duration of the obligation shall not exceed 10 years.
101

 The permitted 

compensation shall not exceed what is necessary to cover the net cost, including a reasonable 

profit,
102

 and there needs to be a mechanism which ensures control of overcompensation.
103

  

Other than this, the Member States need to ensure the transparency for compensation ex-

ceeding EUR 15 million by publishing the entrustment act and the amounts of aid granted to 

the undertaking on the internet.
104

 Finally, the Member States needs to keep available all 

information as to why the entrustment fulfils the SGEI Decision for at least 10 years from the 

end of the period of entrustment.
105

 

If a national authority or court finds that the conditions of the SGEI Decision are fulfilled, the 

State Aid measure shall be found to be compatible with the internal market. This is because 

the Commission has found that the measure does not obstruct Union interests in a way which 

harms the internal market. The Commission’s idea is that the SGEI in question is compatible 

State Aid in accordance with Article 108 TFEU.  

The content of the SGEI Decision is in practice obligations for the Member States when 

having SGEIs that fulfil the criteria for State Aid. Fulfilling the different obligations in the 

SGEI Decision is a possibility to be exempt from State Aid rules, as the applicability of it can 

result in the State Aid being compatible with the internal market.  

  

                                                   
99
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4.1.3 The SGEI Framework 

If the State Aid does not fall within the decision, the measure can still be presupposed to be 

compatible if it fulfils certain criteria listed in the, however non-binding,
106

 ‘Communication 

from the Commission - European Union Framework for State Aid in the form of public 

service compensation’ (The SGEI Framework) .
107

   

The SGEI Framework lists a few criteria which the Member States need to fulfil, some of 

which are the same as in the SGEI Decision and some of which are additional. The main 

difference is that the SGEI Framework explicitly states that the SGEI needs to be awarded in 

compliance with Union public procurement rules,
108

 and that no discrimination can have 

existed when awarding the SGEI.
109

 

Unlike the SGEI Decision, the SGEI Framework does not provide a possibility for the 

Member State to be relieved from the Notification requirement.
110

, Hence, even if the 

provisions of the SGEI Framework are fulfilled, there is still an obligation for Member States 

to notify the State Aid to the Commission. 

4.2 Possible competence issues raised by the SGEI Decision and Framework 

The next section will address a few issues regarding the SGEI Decision and the SGEI Frame-

work when it comes to form. The last part of Article 106(3) TFEU proclaims that the Com-

mission “shall, where necessary, address appropriate directives or decisions to Member 

States”. The possibility to make decisions is therefore mentioned in the Article provision. In 

accordance with Article 288 TFEU “(a) decision shall be binding in its entirety. A decision 

which specifies those to whom it is addressed shall be binding only on them”, and in this case 

the SGEI Decision addresses all Member States.
111
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What may be noted with regards to competence is that Article 106(3) does not grant the 

Commission a possibility to formulate regulations in the sense of Article 288 TFEU on the 

matter of SGEIs. In accordance with Article 288 TFEU “(a) regulation shall have general 

application. It shall be binding in its entirety and directly applicable in all Member States.”  

CJEU has in the case Geldermann established that: 

“The test for distinguishing between a regulation and a decision is whether or not 

the measure in question has general application. It is therefore necessary to 

appraise the nature of the contested measure and in particular the legal effects 

which it is intended to produce or actually produces”.112 

A decision made by the Commission that is addressing all Member States and does not cover 

a certain situation but speaks in general terms, in practice has the same effect as a regulation. 

In the SGEI Framework,
113

 it is explicitly stated that: 

“[the d]ecision lays down the conditions under which certain types of public 

service compensation are to be regarded as compatible with the internal market 

pursuant to Article 106(2) [TFEU] and exempt from the requirement of prior 

notification under Article 108(3) of the Treaty“.
114

  

The wording makes it apparent that the SGEI Decision is not only based on 106(3) but also on 

Article 108 TFEU and the competence thereof.  

Therefore the competence to formulate decisions which operate as regulations may in practice 

be covered by the competence stemming from not only Article 106(3) TFEU but also Article 

108 TFEU, yet the possibility to formulate regulations is not explicitly mentioned in neither of 

the Article provisions. 
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 Case 26/86 Deutz und Geldermann, Sektkellerei Breisach (Baden) GmbH v Council of the European 
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It is worth mentioning that Article 14 TFEU, the Treaty provision, which mentions SGEIs 

together with regulations, only provides competence to the Council and the Parliament as it 

states that:  

“The European Parliament and the Council, acting by means of regulations in 

accordance with the ordinary legislative procedure, shall establish these 

principles and set these conditions without prejudice to the competence of 

Member States, in compliance with the Treaties, to provide, to commission and to 

fund such services”.115
 

The consequence of this finding is that the Commission may have, not explicitly but factually, 

breached the competence which it is given by the Treaties, or at least undermining it, by 

formulating a decision which in practice works as a regulation.
116

 

Another thing which is noteworthy is that it is not the SGEI Decision in and of itself that 

proclaims the effect when the decision is fulfilled, i.e. the fact that the Member States are 

exempt from the Notification requirement. The exemption to the Notification requirement is 

covered in the non-binding SGEI Framework.
117

  

Additional to the fact that a Commission decision has the covert effect of a regulation, the 

problematic nature of the documents increases by the fact that it is a non-binding document 

giving the SGEI Decision the authority to proclaim how Member States shall act.
 118

 

One redeeming fact regarding the problems discussed is that the SGEI Decision and 

Framework, even if imposing obligations on Member States, still forms parts of rules which 

works as an exemption to the Notification requirement. Therefore the lack of clarity regarding 

basis for competence cannot reduce the Member States’ chances to fulfil an obligation 

stemming from the Treaty, but can possibly reduce the Member States’ possibilities to be 

relieved from obligations. This, however unfortunate, is still not as severe as direct 

obligations and does not affect the Member States directly negative, but rather put them in a 

situation where they can miss the opportunity to receive a benefit. 

                                                   
115

 Art 14 TFEU; for further discussion on Art 14 TFEU see also N, Fiedziuk, ‘Putting Services och General 

Economic Interest up for tender: reflections on applicable EU rules’, Common Market Law Review, Volume 50, 

2013, p. 87-88. 
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4.3 Summary and conclusions regarding Article 106(3) and the Commission’s documents  

Article 106(3) TFEU provides possibilities for the Commission to formulate Decisions and 

Directives on SGEIs, and is used as a measure for the Commission to make sure that Member 

States’ practices are compatible with the internal market. The SGEI Decision is a decision 

which the Commission has made, that in reality works more as a General block exemption 

regulation to certain activities, as it does not specify a certain recipient but is binding for all 

Member States. The Commission does not have competence to formulate regulations on the 

subject-matter. Since the SGEI Decision provides positive effects from a Member State’s 

perspective, this may not be as severe breach of competence, as if the SGEI Decision imposed 

definitive obligations on Member States.  

In the example situation, State Aid has been established, and the city would need to fulfil the 

SGEI Decision to be able to be exempt from notifying the State Aid. The question for the city 

would be if the provision of broadband to a price without profit is belonging to one of the five 

categories in the SGEI Decision, this could possibly be the case if the compensation would be 

lower than 15 million a year. If the compensation is in fact lower than that, the city would 

need to fulfil more obligations.
119

 An example of such an obligation is to have an act of 

entrustment containing the content and duration of the service. The provision of broadband 

could only last for 10 years, etc. The criterion for control of overcompensation is probably 

fulfilled, as the profit only goes back to the citizens in the form of lowered fees.
120

 

In the case that the services would not fulfil the SGEI Decision, the SGEIs could still be 

compatible with the SGEI Framework, which however does not relieve the city and/or the 

Member State from the Notification requirement and Standstill Obligation. 
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5. Public Procurement 

One field which is closely related to the questions of State Aid, also involving control of State 

measures, is the field of public procurement. With the case Altmark,
121

 the areas of State Aid 

and public procurement have become even more linked together than was the case before the 

judgment was delivered. Therefore the effect of a Member State authority having performed a 

public procurement is analysed in this chapter. The questions regarding SGEIs that fulfil the 

criteria for State Aid, is to what extent a public procurement can affect the compatibility of a 

State Aid measure and thereby mend the Member States’ lack of notifying the Commission. 

This will be analysed in the following chapter, starting with the Altmark case.
122

 

5.1 Altmark  

The Altmark Case
123

 is a landmark case in the field of public procurement and State Aid.
124

 

The case establishes certain criteria that a possible State Aid measure can fulfil to be exempt 

from Article 107(1) TFEU. The result of applying the Altmark criteria is not that State Aid is 

compatible, but excluding the measures from the State Aid rules in total, as the fulfilment of 

the Altmark criteria results in there not being an advantage in accordance with Article 107(1) 

TFEU.
125

  

 

The four Altmark conditions are that: 1) there is a public service obligation that is clearly 

defined; 2) the parameters for compensation are established beforehand in an objective and 

transparent manner; 3) compensation is limited to what is necessary to cover net-costs, in-

cluding reasonable profit and; 4) the level of compensation is set through a public pro-

curement procedure, or determined by reference to the costs which a typical undertaking, well 

run and adequately provided, would have incurred.
126
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The basis for the CJEU’s reasoning is the principle of the Market Economy Operator test 

(MEO) which provides that if an economic transaction is carried out by a public authority in 

line with normal market conditions, it does not confer an advantage.
127

 The test is performed 

by assessing whether or not a private operator in normal conditions of a market economy 

would perform the same economic transactions under similar circumstances.
128

 

The Altmark ruling has been a way to provide measures for national courts and authorities to 

assess whether a public procurement has excluded a transaction of State Aid, by ensuring that 

the activities are in accordance with regular market conditions. Since one of the criteria in the 

State Aid article 107(1) TFEU is that there needs to be a conferral of an advantage, and since 

the criteria for State Aid are cumulative, if there is no advantage to be found (by for instance 

applying the Altmark criteria or the MEO test), there is no State Aid.  

As this thesis focuses on a situation where there is an established aid but where there is 

uncertainty as to whether or not the aid is compatible with the internal market, the Altmark 

case may not be relevant to the research question at a first glance. 

The Altmark case does however affect the grounds for State Aid, so one cannot assume that it 

does not also affect the compatibility of State Aid. The idea is that since public procurement 

may relieve the Member States from being subject to the State Aid rules in Article 107(1) 

TFEU, a public procurement could possibly also relieve the Member States from the State Aid 

rules in terms of Article 108 TFEU as it may possibly make the Aid measure compatible with 

the internal market. 

5.2 Possible difference between the term public service obligations and SGEIs 

The Altmark case speaks of public service obligations, yet this analysis focuses on SGEIs. 

The term public service obligations which is mentioned as part of the first criterion of the 

Altmark test, has after the Altmark case been interpreted by the CJEU to be the same as an 

SGEI pursuant to Article 106(2) TFEU.
129
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These terms, however interpreted as the same by the CJEU, are strictly not synonymous. This 

since ‘SGEI’ is a purely European legal term, and the term public service obligation is a more 

general term used both in and outside of a European Union context.
130

 

The difference might seem negligible, but there is a possibility that it could have a negative 

impact on the Member states in terms of obligations, since an SGEI in theory could result in a 

more extensive responsibility than just having a public service obligation as of itself. To be 

exempt from State Aid, the Member State would have to show not only that there was a 

public service obligation in accordance with for instance its own national law, but it would 

have to be shown that the service was also an SGEI pursuant to Union law. 

As has been mentioned in the analysis of Article 106(2) TFEU,
131

 determining the content of 

an SGEI is an area in which the Member States has a wide discretion, so in practice, if a 

Member State can operate freely in this area anyhow, there may not be much of a difference.  

Yet one may note that the surveillance regarding manifest error which is made by the Com-

mission, is not one which public service obligations in general is subject to, as public service 

obligations is not a European legal term, and therefore does not enforce European Union 

measures by default, which is the case with SGEIs.
132

  

The conclusion of this would be that the Member States’ discretion has become slightly 

narrower when performing a public procurement that may be subject to State Aid rules, in-

creasing the involvement of the Commission in this area as well, since the Commission can 

intervene also in this regard to assess whether there has been a manifest error. 
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5.3 Applicability to the research questions, Altmark and the question of compatible State 

Aid 

As has been mentioned, there is a certain difference between State Aid which is declared 

compatible, and measures that are exempt in total from the State Aid legislation.
133

 The 

Altmark case refers to the latter situation. 

Yet, the question still remains if there is a possibility for a Member State to have an aid 

measure declared compatible on the grounds of having performed a public procurement. The 

question does not have a definitive answer. The only organ which has an exclusive com-

petence to declare an established State Aid compatible with the internal market is the 

Commission.
134

  

When it comes to the question of SGEIs, the only way for a Member State to have a State Aid 

measure declared compatible without intervention from the Commission, is to fulfil the SGEI 

Decision or the SGEI Framework.
135

 

The SGEI Decision does not depend on whether or not a public procurement has been 

performed. The public procurement rules are not mentioned in the SGEI Decision, at all. 

Therefore, the Commission document bringing up public procurements, the SGEI 

Framework,
136

 is the one which provides a possibility for a Member State to be relieved from 

its obligations when having performed a public procurement. 

For the aid to be declared compatible in accordance with the SGEI Framework, there needs to 

be a few other criteria fulfilled, such as fulfilling the applicable public procurement dir-

ectives.
137

 As has been mentioned, fulfilling the SGEI Framework does not relieve the 

Member States from the Standstill Obligation and Notification requirement.
138
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Therefore the answer to the question of public procurement and its effect on compatibility of 

State Aid, is that it does not appear so that a public procurement relieves the Member States 

from any obligations, such as the Notification requirement or the Standstill Obligation. 

However, it can still possibly put the Member States in a better position by contributing to the 

measure fulfilling the SGEI Framework, and may lead to the State Aid being declared 

compatible by the Commission. This provided that all other requirements of the SGEI 

Framework are met. In this regard, the public procurement is not a viable option for Member 

States to be exempt from the Notification requirement or the Standstill Obligation. 

5.4 Summary and conclusions regarding public procurements 

Altmark provides a possibility for Member States’ authorities to be exempt from State Aid 

regulation as the application of Altmark results in there not being an advantage in accordance 

with the cumulative criteria in Article 107(1) TFEU. In the present situation it has however 

already been established that there is State Aid, so the question of how a public procurement 

affects the compatibility assessment may have a different answer. The answer in this point in 

time is that a public procurement does not provide an exemption to the Notification 

Requirement, but may put the Member States in a better situation than without the public 

procurement, since performing a public procurement is one of the criteria in the SGEI 

Framework. 

In the example situation, even if the city had put the services on the market in the form of a 

public procurement, this could mean that the city would be exempt from the whole State Aid 

legislation in Article 107(1) TFEU, if fulfilling the Altmark criteria. However, since the 

presumption is that the measures are in fact State Aid, by a national court ruling, if the city 

would have performed a public procurement, it would not relieve them from any Notification 

requirement to the Commission, but only make its position a bit better in the compatibility 

assessment which the Commission would perform, since one of the criteria in the SGEI 

Framework is that the applicable public procurement directive has been abided to. 
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6. Obligations and competence when an SGEI fulfil the criteria for State 

Aid: a summary and discussion of the findings 

In the present scenario, Article 106(2) is not always clear and undisputable in terms of com-

petence.
139

 This section of the analysis therefore aims to develop a comprehensible structure 

in terms of obligations for Member States that exists when faced with a situation of having an 

SGEI which fulfil the criteria for State Aid pursuant to Article 107(1) TFEU. The summary is 

based on the findings of the foregoing chapters. After the summary a discussion on the 

findings will be made. 

6.1 Obligations for Member States: a summary and a roadmap 

6.1.1 Notification to the Commission 

In accordance with Article 108(3) TFEU, State Aid needs to be notified by the Member States 

to the Commission, and CJEU has made clear that the mere existence of SGEI does not 

remove this obligation.
140

 

In defining the SGEI, the Member states has a wide discretion, yet they cannot rule out the 

fact that the SGEI can be deemed to be subject to manifest error, which is an assessment made 

by the Commission. Therefore it may be wise to notify to the Commission at all costs. 

6.1.2 Standstill Obligation 

In addition to the Notification requirement, the Member States cannot put into force any 

measures while waiting for the Commission to make its standpoint on the matter. This too is 

established in Article 108(3) TFEU and is clarified in Article 3 of the Procedural regulation 

659/1999.
141

 

6.1.3 How the SGEI Decision affects the obligations 

If the SGEI in question fulfils the criteria mentioned in the SGEI Decision, it does not have to 

be notified. Since the SGEI does not need to be notified, the Member State, as a consequence, 

does not have to abide to the Standstill Obligation. 
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6.1.4 How a public procurement affects the obligations  

A public procurement may mean that the State Aid does not exist in accordance with the 

Altmark criteria,
142

 or it may mean that the SGEI Framework is fulfilled. If the Member State 

is not sure as to whether or not the SGEI Decision is fulfilled, it should still notify the State 

Aid to the Commission in accordance with the SGEI Framework. 

6.1.5 The role of national courts  

As has been established, the national courts are able to apply the State Aid rules on an 

existing case.
143

 The national courts cannot however determine whether or not a State Aid 

measure is compatible with the internal market, since this competence is exclusively reserved 

for the Commission.
144

 A national court can however assess whether or not an undertaking 

has in fact been entrusted with an SGEI, but whether or not a national court can assess the last 

sentence of Article 106(2) TFEU regarding interests of the Union remains unclear.  

6.1.6 Example situation: a summary 

In the example situation, the city has been found by a national court to have disbursed State 

Aid, and there are no possibilities to be exempt from the Notification requirement and 

Standstill Obligation in the scenario. This without regard to whether or not the city would 

have performed a public procurement. The legislation on SGEIs does in theory give Member 

States a wide discretion, but in the situation at hand, the competence to make assessments has 

been fully referred to the Commission which shall use its exclusive competence to make an 

assessment on whether the State Aid is compatible or not. The city and the Member State it 

belongs to have no competence to make its own assessments on the measures in the example 

situation. 
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6.2 Discussion on the findings 

It has become clear by this research that a vast part of the competence of Article 106(2) 

belongs, or should belong, to the Member States.
145

 However, when looking at the 

competence in practice, there is little or no room for the Member States to be able to make 

assessments on SGEIs. This since the SGEI Decision in practice results in the Member States 

either having to abide to the SGEI Decision or to notify the measures to the Commission.
146

  

Even if the Altmark case has brought the concept of public procurement and SGEIs closer to 

the concept of State Aid, a public procurement is still not necessarily enough for a Member 

State to be excluded from the State Aid rules. However well a public procurement is being 

carried out, State Aid can exist anyhow, as long as one can find that there is an advantage 

conferred upon the Aid recipient. In this sense, it is important to note that State Aid does not 

have to be in the form of direct money, but can be much less “obvious” transactions, which all 

put the beneficiary in a position which it could not have obtained on its own.
147

 

Additionally, public procurements are not a possible solution for Member States to ensure that 

established State Aid measures are compatible with the internal market. The only possibility 

to be able to be exempt from the Notification requirement and Standstill Obligation is to make 

sure that the Commission’s SGEI Decision is fulfilled, In the situation of established State 

Aid which this thesis has dealt with, to forego notifying the Commission without fulfilling the 

SGEI Decision has been found to be impossible, leaving in practice all of the power to the 

Commission. 

The operational room for Member States or lack thereof results in a use of competence or 

powers which has not clearly been granted directly from the Treaty to the Commission, 

reducing the Member State’s sovereignty in a way which has not explicitly been agreed to by 

the Member States.  
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In these matters, one should take the principle of subsidiarity into consideration, since this 

principle is based on the notion that powers shall be exercised as close to the citizens as 

possible.
148

 The SGEI rules have similar objectives, to protect certain public interests close to 

the citizens, and therefore one way to prevent a possible overuse of power could be to try to 

award competences as closely to the citizens as possible, i.e. to grant direct applicability of 

the SGEI rules in their entirety to the national courts, pursuant to the principle of subsidiarity. 

As a result, it should be both in the interest of the Member States and the European Union 

organs that these rules get clarified once and for all. The Altmark case was a clarification 

needed, dealing with the question of public procurement and State Aid. However, a CJEU 

case which deals explicitly with the question of State Aid and Article 106(2), and how they 

work together in terms of competence, and additionally how Article 106(2) affects the 

question of compatibility, would be required to increase clarity in these matters. If the 

situation was clarified, the CJEU could hand on more responsibilities to the national courts, 

due to the principle of Acte Clair, and the State Aid rules would assumingly be more 

efficiently and equally applied throughout Member States. 

Since the State Aid criteria have been found problematic for the national courts to assess, it 

could cause certain confusion and lack of uniformity.
149

 This confusion has until now been 

solved by the Commission, and seems to have given the Commission more room to act than 

was intended by the Treaty, in the form of the SGEI Decision which in reality works as a 

regulation.
150

 

If the Commission wants to continue its work as it is performed at this time, a Treaty change 

would be required, as it has become apparent that the Commission in reality has widened its 

competence in a way which is not sanctioned by the Treaty.  

A second solution to the problem of the Commission’s unsanctioned widened competence 

would be for the European Parliament to intervene by acting on behalf of the competence in 

Article 14 TFEU and provide a regulation on the matter, since the European Parliament along 

with the European Council are the only Union organs having explicitly been granted 

legislative power by the Treaty regarding the matter of SGEIs. 
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The European Parliament consists of persons having been elected directly by the Member 

States, and such a regulation could more accurately reflect the views of the Member States, 

increasing the influence of the Member States regarding these issues. Such an influence 

would possibly decrease the unsanctioned overreach of competence which has been 

performed by the Commission when adopting the SGEI Decision and the SGEI Framework. 
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