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ABSTRACT 

This thesis aimed to clarify how exactly sustainable development manages to integrate 

environmental protection with economic interests. For this purpose several questions had to be 

answered. Firstly, whether sustainable development prioritized environmental protection over 

economic interests or vice-versa and whether that answer was different on the implementation 

stage. Secondly, determining the legal status of sustainable development within the context of 

Union law. This thesis also attempted to find out what yardstick was being used to measure the 

success of sustainable development, particularly in relation to the integration process of the 

above mentioned interests. Lastly, the advantages and disadvantages to the current approach to 

sustainable development promoted by Union policy makers were investigated along with 

suggestions for the future.  

Methods employed to answer these questions have relied heavily on the European legal method, 

in particular the use of teleological interpretations. For this reason, the preambles to the 

secondary environmental legislation analysed in this thesis have been investigated in detail. 

Considering that sustainable development is mainly developed through Union policy 

documents, communications from the European Commission, the European Council and the 

European Parliament have been an important source of information alongside relevant doctrine. 

The findings showed that sustainable development is an overarching objective of the Union. It 

was also concluded that no prioritization was being made on the conceptual level, however, a 

prioritization in favour of environmental protection was recognized on the implementation 

stage. Furthermore, no appropriate yardstick to measure the success of the integration process 

could be established.  

Sustainable development, in its current format, was also burdened by numerous issues. 

Ambiguous language used to define the concept has carried over to secondary environmental 

legislation. Consequently this has led to inconsistencies in the application of sustainable 

development. Furthermore, an overreliance on economic actors has threatened the effectiveness 

of the environmental protection prescribed under the concept. Lastly, concerns surrounding the 

legitimacy of the purpose of sustainable development has been highlighted.  

 

 

 



2 
 

ABBREVATIONS 
 
BAT -  Best Available Technology 

 

CJEU - European Court of Justice 

 

ELV - Emission Limit Value 

 

EU ETS -  European Union Emissions Trading Scheme 

 

EU -  European Union 

 

EQS -  Environmental Quality Standard 

 

IED - Industrial Emissions Directive 

 

TEU - Treaty on the European Union 

 

TFEU -  Treaty on the Functioning of the European Union 

 

WFD -  Water Framework Directive 
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1. INTRODUCTION 

1.1 Background 

A highly contested word, sustainable development has taken the centre stage in dealing with 

modern environmental issues. With roots from international law and policy, the concept has 

been fully adopted into the legal framework of the EU. Sustainable development now holds a 

key role in guiding all Union policies and activities, in particular environmental legislation. 

This policy-guiding instrument has completely changed how environmental legislations are 

formed under the EU but it has also affected the regulatory process related to environmental 

protection.  

Historically, environmental legislation has focused on tackling environmental issues through 

the use of a ‘command-and-control’ approach. This regulatory technique relies primarily on a 

single institution to ‘command’ through the use of prohibitions, rules, licenses and permits 

which are in turn ‘controlled’ by monitoring, reporting and inspection programmes. The 

‘command-and-control’ approach has been criticized for making impossible demands of the 

regulator, often overburdening the regulatory institution leading to ineffective environmental 

governance. It has also been criticized for being less cost-effective than other approaches. 

Lastly, the static nature of the ‘command-and-control’ approach has raised concerns of 

inflexible regulation.1  

With the introduction of sustainable development, more innovative regulatory techniques have 

been introduced. In certain cases, these are merely standard ‘command-and-control’ approaches 

with important modifications. In other cases, the entire regulatory technique has been switched 

out in favour of market-based solutions. As a result of increased attention towards economic 

interests due to the presence of sustainable development guiding environmental legislation, 

these new regulatory techniques have gained further momentum.    

Sustainable development has, however, brought its own set of problems. From the ambiguous 

definition of the concept to alarming difficulties in clarifying the integration process of 

economic interests and environmental protection. It is imperative that these problems are 

addressed if the purpose of the concept is to be realized in any meaningful way.  

 

                                                           
1 Lee, Maria, EU Environmental Law, Governance and Decision-Making, 2nd ed., Hart Publishing, Oxford, 2014, 
pp. 115-118. 
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1.2 Research questions 

The aim of this study is to explore the concept of ‘sustainable development’ within the context 

of European Union (EU) law and policy-making. As the title suggests, the main question that 

should be answered is exactly how this concept has managed to integrate environmental 

protection with economic interests. For this purpose the following questions need to be 

answered: 

 What is the current legal status of sustainable development within EU law? 

 Is either environmental protection or economic interests being prioritized by sustainable 

development and is the answer to this question different in the implementation of 

secondary environmental legislation? 

 Can a benchmark to measure the success of the integration process prescribed by 

sustainable development be established? 

 What integration mechanisms can be found in the implementation of sustainable 

development through secondary environmental legislation?  

 What benefits does the current version of sustainable development provide? 

 What are the current conceptual and implementation issues surrounding sustainable 

development? 

1.3 Limitations 

This thesis will be limited on several fronts. Firstly, the concept of sustainable development as 

it is used by EU law will only be studied on the internal level. The EU’s external objectives and 

international commitments in regards to sustainable development, to such an extent that those 

commitments lack any relevance to internal counterparts, falls outside the scope of this study. 

Furthermore, sustainable development will primarily be studied within the context of secondary 

legislation as well as related case law. This study will not cover all the integration mechanisms 

found in secondary legislation, only those that are of relevance to the discussion of sustainable 

development. References to primary EU law will be made mainly in regards to establishing the 

legal framework of sustainable development within the EU.  

1.4 Methods and Materials 

The methods used to answer the questions posed by this thesis will rely heavily on the European 

legal method, in particular teleological interpretations. The application of this method, however, 

varies depending on the specific area of EU law. Moreover, the interpretation of EU law is also 
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influenced by the European Court of Justice (CJEU) and in the case of secondary legislation, 

EU institutions such as the European Commission.2 The CJEU primarily uses a teleological 

interpretation of EU law, taking into account the purpose of the legislation in question and the 

objectives contained therein. This often allows CJEU to consider problems of economic and 

social character.3 Furthermore, this means that in the case of secondary legislation such as 

directives and regulations, the recitals contained in the preamble are of particular interest to the 

CJEU.4  

The teleological interpretations of secondary EU legislation are complemented by economic 

perspectives as this is necessary in order to provide a complete picture of sustainable 

development and the arguments formed around the concept. Although it should be noted that 

no specific economic theory or method is applied.  

Considering that sustainable development is primarily defined under policy documents 

produced by the Union, the material used in this thesis is based primarily on communications 

from the European Commission, the European Council and the European Parliament. However, 

secondary environmental legislation are also of significant importance to this thesis. Three 

directives will be studied closely for this purpose; the European Union Emission Trading 

Scheme5, the Industrial Emissions Directive6 and the Water Framework Directive7. Several key 

features will be extracted from these directives and investigated in order to provide concrete 

examples of sustainable development in practice.  Further insight is gained from related case 

law produced by the CJEU and the General Court as well as relevant doctrine.  

 

 

                                                           
2 van Gestel, Rob and Micklitz, Hans-W., ‘Revitalizing Doctrinal Legal Research in Europe: What About 
Methodology?’ in Neergard, Ulla, Nielsen, Ruth and Roseberry, Lynn (eds.), European Legal Method, DJOF 
Publishing, Copenhagen, 2011, p. 77. 
3 Neergard, Ulla and Nielsen, Ruth, ‘Where Did the Spirit and Its Friends Go? On the European Legal Method(s) 
and the Interpretational Style of the Court of Justice of the European Union’ in Neergard, Ulla, Nielsen, Ruth 
and Roseberry, Lynn (eds.), European Legal Method, DJOF Publishing, Copenhagen, 2011, pp. 108-110. 
4 See for instance Case C-188/07, Commune de Mesquer v Total France SA and Total International Ltd., 
ECLI:EU:C:2008:359, para 38. 
5 Directive 2003/87/EC of the European Parliament and of the Council of 13 October 2003 establishing a 
scheme for greenhouse gas emission allowance trading within the Community and amending Council Directive 
96/61/EC, [2003] OJ L275/32 (hereinafter referred to as the Emission Directive). 
6 Directive 2010/75/EU of the European Parliament and of the Council of 24 November 2010 on industrial 
emissions (integrated pollution prevention and control), [2010] OJ L334/17. 
7 Directive 2006/60/EC of the European Parliament and of the Council of 23 October 2003 establishing a 
framework for Community action in the field of water policy, [2000] OJ L327/1. 
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1.5 Outline 

This thesis is divided as follows: 

Chapter 2 will introduce the contents of sustainable development as defined by EU law. The 

chapter will also analyse the legal status of sustainable development within the Union.  

Chapter 3 lays out the legal framework of the European Union Emission Trading Scheme, the 

Industrial Emissions Directive and the Water Framework Directive. Features that are connected 

with sustainable development will also be outlined.  

In Chapter 4, I will investigate whether sustainable development prioritizes either 

environmental protection or economic interests. This will be studied on the conceptual level 

and on the implementation of secondary environmental legislation.  

In Chapter 5, I will examine whether a benchmark can be established to measure the success of 

the integration process prescribed by sustainable development. I will then move on to highlight 

integration mechanisms found in secondary environmental legislation.  

In Chapter 6, I will highlight the benefits of sustainable development and the current conceptual 

as well as implementation issues caused by the concept.  

In the final chapter, I will provide a summarized assessment of my findings.   
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2. SUSTAINABLE DEVELOPMENT 

2.1 Introducing the concept 

Sustainable development is often regarded as an attempt to reconcile environmental protection 

with economic development. The concept of sustainable development can be described as 

consisting of three main building blocks or pillars - social, economic and environmental 

interests.8 Sustainable development requires the consideration of all three interests with no 

particular interest taking automatic precedence over the others.9 Although it is recognized that 

these interests can sometimes clash with each other, the need to appropriately balance them is 

a fundamental part of the concept.10  

A commonly referenced phrase that captures the essence of sustainable development is the one 

stated in World Commission on Environment and Development (WCED):  

“Sustainable development is development that meets the 

needs of the present without compromising the ability of 

future generations to meet their own needs.”11 

Policy documents from the EU have borrowed this phrase as a means to define the concept.12 

This definition has however received criticism for not providing any guidance as to how 

sustainable development should be implemented.13   

2.2 Legal status  

There exists a certain degree of confusion in regards to the legal status of sustainable 

development within the context of EU law.14 Is sustainable development considered a legal 

principle, an overarching objective or a policy goal amongst others? In the preamble to the 

                                                           
8 de Sadeleer, Nicolas, EU Environmental Law and the Internal Market, Oxford University Press, Oxford, 2014, p. 
62. For the purpose of this essay only environmental protection and economic interests will be studied. 
9 Reid, Emily, Balancing Human Rights, Environmental Protection and International Trade, Hart Publishing, 
Oxford, 2015, p. 67.  
10 Opinion of AG Léger in Case C-371/98, First Corporate Shipping, ECLI:EU:C:2000:108, para. 54. 
11 World Commission on Environment and Development (WCED), Our Common Future, 1987, Chapter 2, para. 
1. 
12 See for instance Council of the European Union, Brussels, 26 June 2006, 10917/06 Annex: Renewed EU 
Sustainable Development Strategy, p. 2. 
13 van Hees, Sander R.W. Sustainable Development in the EU: Redefining and Operationalizing the Concept, 
Utrecht Law Review, Volume 10, Issue 2 (2014), pp. 60-76, p. 62.  
14 See for instance Krämer, Ludwig, ‘Sustainable Development in EC Law’, in Bugge, Hans C. and Voigt, Christina 
(eds.), Sustainable Development in International and National Law, Europa Law Publishing, 2008, p. 378. 
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Treaty on the European Union (TEU)15 sustainable development is referenced as the principle 

of sustainable development. However, references to sustainable development in Article 3(3) 

TEU support the notion that it should be regarded as an overarching objective of the Union.16 

Furthermore, Article 3(3) TEU outlines the three building blocks – social, economic and 

environmental interests - of sustainable development as described earlier.  

The position of sustainable development as an overarching objective is further reinforced by 

Article 11 of the Treaty on the Functioning of the European Union (TFEU).17 Article 11 TFEU 

is of particular interest, as the provision requires the Union to pursue environmental integration 

in all implementations of Union’s policies and activities. In view of this provision one could 

argue that the environmental dimension of sustainable development has been enhanced.18 Emily 

Reid emphasizes however that this provision should not be interpreted as giving environmental 

protection primacy over other interests, not only due to the existence of several other integration 

clauses in TFEU but also because it would not be consistent with the concept of sustainable 

development.19 The argument of consistency between all policies and activities within the 

Union is also supported by Article 7 TFEU.   

Article 37 of the Charter of Fundamental Rights of the European Union (EUCFR)20 is in 

substance essentially identical to Article 11 of TFEU with the minor difference that no 

references to Union activities are made. It should be noted that Article 37 EUCFR is regarded 

as a principle within the framework of the Charter and must therefore be interpreted in 

conjunction with Article 51(1) EUCFR which states that principles shall be observed.21 It still 

remains questionable whether sustainable development, or at the very least the environmental 

dimension of it, being included as a fundamental right under the Charter has provided anything 

of substance or if it merely constitutes a symbolic gesture made by the Union.22 

                                                           
15 Consolidated version of the Treaty on the European Union [2012] Official Journal of the European Union (OJ) 

C 326, p. 13. 
16 Supra note 8, p. 63.  
17 Consolidated version of the Treaty on the Functioning of the European Union [2012] Official Journal of the 
European Union (OJ) C 326, p. 47. 
18 Sjåfjell, Beate and Wiesbrock, Anja, The Greening of European Business under EU Law, Routledge, United 
Kingdom, 2015, p. 3.  
19 Supra note 9, p. 68. 
20 Charter of Fundamental Rights of the European Union [2012] Official Journal of the European Union (OJ) C 
326, p. 391. 
21 In contrast to ’rights’ under Article 51(1) EUCFR which should be ‘respected’. See also Chalmers, Damian, 
Davies, Gareth and Monti, Giorgio, European Union Law, 3rd ed., Cambridge University Press, Cambridge, p. 
258. 
22 Morgera, Elisa and Durán, M. Gracia, ‘Article 37 – Environmental protection’, in Peers, Steve, et al., The EU 
Charter of Fundamental Rights: A Commentary, Hart Publishing, Oxford, 2014, pp. 1285-1286. 
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2.3 Clarifying the concept 

The purpose of sustainable development on a conceptual level has already been mentioned.23 

Furthermore, in the context of EU law, the legal status of sustainable development has been 

established as an overarching objective of the Union.24 Beyond this point however the Treaty 

provisions have failed to clarify the substantive and procedural components of sustainable 

development, in essence they merely confirm the obligations placed upon the Union in their 

legislative procedure.25 EU policy documents play a complementary role in this regard, 

providing a more detailed view on what should be included in the concept.26 The Renewed EU 

Sustainable Development Strategy outline eight policy-guiding principles that should be taken 

into account during the implementation of Union acts. Amongst these principles the document 

specifically refers to policy integration which emphasizes the need to promote economic, social 

and environmental integration so that they are coherent and mutually reinforce each other.27 

According to the Commission however, the ‘Europe 2020: A Strategy for Smart, Sustainable 

and Inclusive Growth’28 has become the main instrument for the pursuit of sustainable 

development.29 The contents of this policy document and the Commission’s choice to make it 

their main instrument for pursuing sustainable development has been criticized for excessively 

referencing to economic interests to the detriment of environmental protection concerns.30  

Although these documents on sustainable development are numerous and collectively provide 

a better understanding of the concept in detail, they have also been criticized for not defining 

the exact scope of sustainable development.31 The problem regarding the lack of clarification 

on sustainable development is further compounded by the case law produced by the Court of 

Justice (CJEU) which has never explicitly categorized cases surrounding the principle of 

                                                           
23 Chapter 2.1.  
24 Chapter 2.2. 
25 Supra note 8, p. 64. 
26 See for instances European Commission, Mainstreaming Sustainable Development into EU policies: 2009 
Review of the European Union Strategy for Sustainable Development, COM (2009) 400 final, 24 July 2009, p. 2; 
Council of the European Union, Presidency Conclusions Doc 16616/1/07/REV I, 14 December 2007, p. 16 as 
well as the European Commission and Council Decision No. 1386/2013/EU of 20 November 2013 on a General 
Union Action Programme to 2020 ‘Living well, within the limits of our planet’, [2013] OJ L354/171.  
27 Supra note 12, p. 4 et seq.  
28 European Commission, Europe 2020: A strategy for Smart, Sustainable and Inclusive Growth, COM (2010) 
2020 final, 3 Mars 2010. 
29 The Commission states that it will implement the Rio+20 commitments in particular through Europe 2020. 
See European Commission, A Decent Life for All: Ending poverty and giving the world a sustainable future, COM 
(2013) 92 final, 27 February 2013, p. 6.  
30 Supra note 1, p. 94. 
31 Supra note 13.  
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environmental protection as a sub-tenant of sustainable development.32 Furthermore, the scope 

of ‘economic interests’ within the framework of sustainable development remains relatively 

open-ended and often depends on the specific legislation in question.33     

The reluctance by the Union bodies and institutions to precisely define the parameters of 

sustainable development either in EU law or in policy documents might be a deliberate action. 

By maintaining the concept of sustainable development relatively vague, at least from a legal 

standpoint, affords EU policy-makers a certain degree of discretion in giving effect to Article 

3(3) TEU and Article 11 TFEU.34  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
32 Avilés, Luis A., Sustainable Development and the Legal Protection of the Environment in Europe, Sustainable 
Development Law & Policy, Volume 12, Issue 3 (2012), pp. 29-34 & 56-57, p. 33.  
33 Supra note 26.  
34 Supra note 8, p. 64. 
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3. LEGAL FRAMEWORK  

3.1 EU Emission Trading Scheme 

3.1.1 Background 

The European Union Emission Trading Scheme (EU ETS)35 is the largest greenhouse gas 

emission trading system in the world.36 It is also considered to be the cornerstone of European 

climate policy.37 The EU ETS was codified by the Emission Directive in 2003 in an effort to 

meet the Union’s international commitments under the Kyoto Protocol.38 The Emission 

Directive has since then undergone several amendments.39 Two of these amendments have 

significantly changed the structure of the Emission Directive, the first amendment40 have 

redistributed the regulatory power between the Member States and the European Commission 

(Commission) and the second amendment41 have expanded the scope of the Emission Directive 

to also include the aviation sector.   

3.1.2 The basic structure 

In general terms, an emission trading scheme can be described as follows:  

“An emission trading scheme (ETS) consists of a market in which 

companies trade among each other tradable emission rights 

representing each a certain amount of emissions, with the objective 

of achieving reductions of emissions at the lowest possible cost.”42 

                                                           
35 Supra note 5. 
36 Stowell, Deborah, Climate Trading: Development of Greenhouse Gas Markets, Palgrave Macmillan, New York 
2005, p. 109. 
37 Pontoglio, Serena, ‘An early assessment of the influence on eco-innovation of the EU Emissions Trading 
Scheme’, in Mazzanti, Massimiliano and Montini, Anna (eds.), Environmental efficiency, innovation and 
economic performances, Routledge, 2010, p. 84. 
38 Kyoto Protocol to the United Nations Framework Convention on Climate Change, 11 December 1997, ILM 22. 
See also the preamble to the Emission Directive, supra note 1 at recital 5.   
39 The amendments to the Emission Directive will not be studied in detail but are mentioned in order to provide 
a better overview of the Emission Directive. 
40 Directive 2009/29/EC of the European Parliament and of the Council of 23 April 2009 amending Directive 
2003/87/EC so as to improve and extend the greenhouse gas emission allowance trading scheme of the 
Community, [2009] OJ L140/63. 
41 Directive 2008/101/EC of the European Parliament and of the Council of 19 November 2008 amending 
Directive 2003/87/EC so as to include aviation activities in the scheme for greenhouse gas emission allowance 
trading within the Community, [2009] OJ L8/3.  
42 de Cendra de Larragan, ‘Too much harmonization? An analysis of the Commission’s proposal to amend the EU 
ETS from the perspective of legal principles’ in Faure, Michael and Peeters, Marjan, Climate Change and 
European Emissions Trading: Lessons for Theory and Practice, Edward Elgar Publishing Limited, United 
Kingdom, 2008, p. 52. 
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The permit providing the right to emit pollution is defined as an emission allowance in the 

Emission Directive. An emission allowance is further specified as an allowance to emit one 

tonne of carbon dioxide. The allowance limit stated in the permit, not the permit itself, is also 

tradable to other participants of the emission trading scheme.43 The idea behind this structure 

is to provide installations, which emit below their target, the ability to sell their surplus of 

emission allowances. In contrast, installations which emits above their target, will be forced to 

buy additional emission allowances.44 The intended result is to create economic incentives for 

companies to mitigate the amount of emissions produced by their installations, thus ultimately 

contributing to a reduction in overall pollution.45 It should be noted however that the scope of 

the Emission Directive is limited and targets only certain private sectors.46  

3.1.3 Key features 

The basic structure of the EU ETS, as explained previously, reveals that emission allowances 

play a central role in the Union’s attempt to tackle the environmental issues caused by 

pollution.47 Besides emission allowances, five additional features of the EU ETS will be 

mentioned as they are of great relevance to the discussion concerning sustainable development.   

The first feature deals with the legal architecture of the EU ETS. Initially the EU ETS, as 

reflected in the provisions of the Emission Directive, represented a decentralised trading 

regime.48 For example, the monitoring and reporting of emissions was entrusted to the private 

sector.49 Furthermore, Member States were given a wide discretion of regulatory power ranging 

from verification to allocation of emission allowances.50 However, under the revised Directive 

the regulatory power that was previously given to the Member States shifted to the 

Commission.51 Lastly, the monitoring and reporting of emissions previously entrusted to the 

private sector was harmonized.52  

                                                           
43 Supra note 5, Article 3.  
44 Bogojević, Sanja, Emissions Trading Schemes: Markets, States and Law, Hart Publishing, Oxford, 2013, p. 59. 
45 European Commission, Green Paper on greenhouse gas emissions trading within the European Union, COM 
(2000) 87 final, 8 Mars 2000, p 4. 
46 Supra note 5, Annex I lists categories of activities which if the installation in question emits, leads to the 
application of the Emission Directive. The aviation sector is also included, see Chapter 3.1.1. 
47 Chapter 3.1.2. 
48 Supra note 44, p. 60. 
49 Supra note 5, Article 6.  
50 Id. Articles 6, 10 and 15. 
51 Supra note 40, Article 14. 
52 Commission Regulation 601/2012 of 21 June 2012 on monitoring and reporting of greenhouse gas emissions 
pursuant to Directive 2003/87/EC of the European Parliament and of the Council, [2012] OJ L181/30. 
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Another key feature of the EU ETS is that it is considered to be a market-based instrument.53 

Traditionally, the instrument of choice regarding EU climate policy has been regulatory 

instruments.54 Specifically in regards to emission trading, it has been argued by the Commission 

that market-based instruments “provide a flexible and cost-effective means for reaching given 

policy objectives”.55 

A third feature is that the EU ETS, through the provisions in the Emission Directive, targets 

specifically the private sector. This is a rather unique feature belonging to the EU ETS as all 

other international versions of emission trading schemes are on the state level.56 It has been 

argued that by operating the EU ETS on the ‘company level’, the economic advantages of 

emission trading is maximized.57 Considering that the ultimate objective of the EU ETS is the 

protection of the environment,58 which is a fundamental part of sustainable development,59 it 

has also been argued that sustainable development cannot be achieved without the contribution 

of business.60  

The fourth feature of the EU ETS that is of importance, is that it has a fixed environmental goal 

in mind.61 The goal of EU ETS, as part of a larger climate change package, is to achieve an 

overall reduction of emissions by at least 20 percent by year 2020.62  

Lastly, revenue allocated from the auctioning of emission allowances are used partially to fund 

other environmental policies. This feature was incorporated to the EU ETS through the revised 

directive to the Emission Directive.63 The Commission has justified the need for this mechanism 

by stating that “[…] this additional revenue will be crucial for sharing adaptation costs 

                                                           
53 Jordan, Andrew, et al., ‘Governing with multiple policy instruments?’ in Jordan, Andrew and Adelle, Camilla 
(eds.), Environmental Policy in the EU: Actors, institutions and processes, 3rd ed., Routledge, Oxford, 2013, p. 
317. 
54 Id. p. 320. 
55 European Commission, Green Paper on market-based instruments for environment and related policy 
purposes, COM (2007) 140 final, 28 Mars 2007, p 2. 
56 Supra note 44, p. 65. 
57 Vis, Peter, ‘Basic Design Options For Emission Trading’ in Delbeke, Jos (ed.), EU Environmental Law: The EU 
Greenhouse Gas Emissions Trading Scheme, Claeys & Casteels, Leuven, 2006, Volume IV,  pp. 40-41. 
58 Case C-203/12, Billerud Karlsborg AB and Billerud Skärblacka AB v Naturvårdsverket, ECLI:EU:C:2013:664, 
para. 26.  
59 Chapter 2.1. 
60 Supra note 18, p. 97 et seq. 
61 Supra note 44, p. 17. 
62 European Commission, 20 20 by 2020: Europe’s climate change opportunity, COM (2008) 30 final, 23 January 
2008, p. 2. 
63 Supra note 40, Article 10(3) (a) – (i). 
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between the public and private sector”.64 In this context, adaptation costs should be interpreted 

as the cost to adapt to various environmental impacts caused by climate change.65 

3.2 Industrial Emissions 

3.2.1 Background 

The Industrial Emission Directive (IED)66, previously known as the Integrated Pollution 

Prevention and Control (IPPC) Directive67, is a relatively modern environmental legislation 

piece put in effect by the Union in 2010. The IED essentially recasts and replaces several 

previous directives which targeted different sectors related to industrial emission.68 The 

contents of the IED does not however restrict itself to simply merging previous secondary law 

into a single directive but also introduces significant changes, inter alia, to the permit 

requirements that industrial operators targeted by the directive need to acquire.  

3.2.2 Key Features 

The recasting technique utilized in the IED, where several directives are merged into one, 

provides a more streamlined approach to legislation and reduces the lack of coherency and 

consistency in the current legal framework regarding environmental protection. Furthermore, 

by applying a single directive which covers a wide range of sectors related to industrial emission 

the environmental standards enforced are also streamlined which alleviates administrative 

burdens and mitigates any potential distortion in competition across the EU. A similar notion 

was put forth by the Commission during the proposal to revise the IPPC Directive.69 The 

importance of simplification and clarification is also emphasized in the recitals to the IED.70  

Similarly to the EU ETS, industry operators that falls within the scope of the IED are required 

to obtain permits in order to emit pollution.71 A key difference to the EU ETS however are the 

specific standards that are applied under the IED to grant these permits and the limitations 

imposed by the permit itself. In this regard, three environmental standards are of particular 

                                                           
64 European Commission, White Paper on Adapting to climate change: Towards a European framework for 
action, COM (2009) 147 final, 1 April 2009, p 14. 
65 Id. p. 3. 
66 Supra note 6. 
67 Directive 2008/1/EC of the European Parliament and of the Council of 15 January 2008 concerning integrated 
pollution prevention and control, [2008] OJ L24/8. 
68 Supra note 6, recital 1. 
69 European Commission, Proposal for a directive of the European Parliament and of the Council on industrial 
emissions (integrated pollution prevention and control), COM (2007) 844 final, 21 December 2007, p. 5. 
70 Supra note 6, recital 1 and 4.  
71 Id. Articles 2 and 4.  
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interest, ‘emission limit values’ (ELVs), ‘better available techniques’ (BAT) and 

‘environmental quality standards’ (EQSs).  

Firstly, ELVs determines the amount of pollution an industrial operator is allowed to emit under 

the directive.72 The ELVs varies depending on the specific type of pollution in question and a 

few of them are explicitly stated in the Annexes to the directive as minimum EU-wide ELVs.73 

It should also be mentioned that imposing ELVs that targets specific greenhouse gases regulated 

under the EU ETS is forbidden. The only exception to this rule is if a limitation is necessary in 

order to ensure that no significant local pollution is caused.74    

Secondly, ELVs that are not specified under the Annexes to the IED are instead based on the 

BAT standard which takes into account the most cost-effective and practical technique that 

ought to be used in a given sector in order to reduce emission levels.75 Industrial operators are 

expected, with few exceptions, to comply with the standards associated with BAT as these in 

turn determine the ELV for the specific polluter and thus ultimately decides the amount of 

pollution allowed under the permit. For this reason, the BAT standard plays a central role in 

granting permits for the majority of industrial operators regulated under the IED. A failure to 

comply with the BAT standard in a given sector, such as waste management for example, means 

that chances are high that the industrial operator in question fails to stay within the range of the 

ELV when said operator emits pollution and consequently runs the risk of violating the 

provisions of the directive.76 The BAT standard thus streamlines the industry technique used in 

a sector in an effort to achieve the main objective of the directive, which is to provide a high 

level of environmental protection.77  

Thirdly, permit conditions must also comply with EQSs, which sets an environmental standard 

as determined by Union law that must be achieved at any given time by a given environment.78  

An effort is made here to further harmonize environmental legislation on the EU level by 

linking the environmental standards set in other regulations and directives and apply those 

standards to the IED. In other words, whatever the EQS is defined as in other Union laws, that 

definition is applied under the IED. To illustrate this feature, the Water Framework Directive79 

                                                           
72 Id. Article 3(5).  
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74 Id. Article 9.  
75 Id. Article 3(10). 
76 Id. Article 11(b) read in conjunction with Article 14(1).  
77 Id. See in particular recitals 2, 3 and 12.  
78 Id. Article 3(6).  
79 Supra note 7. 
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can be used as an example. Article 2(35) of the Water Framework Directive defines the EQS 

as follows:  

“Environmental quality standard means the concentration of a 

particular pollutant or group of pollutants in water, sediment or 

biota which should not be exceeded in order to protect human health 

and the environment.” 

The above definition is then applied as the EQS definition under the IED concerning, in this 

particular case, specific pollutants in water. As previously stated, under normal circumstances 

an ELV is either explicitly determined by the Annexes to the IED or by the BAT standard. 

However, should either of these methods to determine ELVs come in conflict with an EQS such 

as the one defined under the Water Framework Directive, the ELV has to be adjusted in order 

to comply with the EQS. Consequently, the EQS holds primacy over the other methods to 

determine an ELV in situations where those can be found through other Union laws.80 The 

relationship between the EQS and ELVs is important to mention in this context, the former is 

intended to secure long-term stability of ecosystems whilst the latter regulates individual 

economic activities for the purpose of reducing pollution.81  

Another defining characteristic of the IED is the integrated approach towards environmental 

protection. As stated in the preamble to the directive, one of the main goals is to protect the 

environment as a whole instead of attempting to deal with different environmental mediums 

such as water, air and soil separately.82 The directive aims to achieve this goal through the 

permitting process, more specifically by choosing the abatement option that will provide the 

highest protection for the environment as a whole. Maintaining this holistic perspective is vital 

to ensure an effective protection of the environment as the alternative can lead to situations 

where the problem is shifted from one environmental medium to another.83  

 

                                                           
80 Supra note 6, Article 11(1) read in conjunction with Article 18.  
81 Groothuijse, Frank and Uylenburg, Rosa ‘Everything according to plan? Achieving environmental quality 
standards by a programmatic approach’ in Peeters, Marjan and Uylenburg, Rosa (eds.), EU Environmental 
Legislation: Legal Perspectives on Regulatory Strategies, Edward Elgar Publishing, Cheltenham, 2014, p. 119. 
82 Supra note 6, Recital 3.  
83Oosterhuis, Frans and Peeters, Marjan ‘Limits to integration in pollution prevention and control’ in Peeters, 
Marjan and Uylenburg, Rosa (eds.), EU Environmental Legislation: Legal Perspectives on Regulatory Strategies, 
Edward Elgar Publishing, Cheltenham, 2014, p. 93. 
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3.3 Water Framework Directive 

3.3.1 Background 

The Water Framework Directive (WFD)84 establishes a legal framework to protect and restore 

clean water across Europe. Prior to the introduction of the WFD, environmental legislation 

surrounding water protection was significantly fragmented. Types of water uses and pollutants 

had been addressed in separate pieces of legislation leading to inconsistencies in the 

environmental standards applied to protect water as well as affecting enforcement capabilities. 

In an effort to solve this emerging problem, the WFD effectively replaces previous legislation 

in the area by targeting all types of water uses and activities which causes water pollution.85  

3.3.2 Key features 

As stated previously, the WFD replaces several other environmental legislation pieces and 

combines them into a singular directive. To that end, it follows a similar legislative process as 

the IED with the key difference being that IED covers a wide range of pollutions whilst the 

WFD only focuses on dealing with the protection of water. Despite this fact however the 

benefits of avoiding a fragmented legislation provides, much like the IED, a coherent and 

consistent regulation.86 

Article 4 contains the environmental objectives of the directive. Member States are obligated 

to achieve compliance with these objectives in protected areas.87 Furthermore they are obligated 

to protect, enhance and restore all bodies of water with the primary aim of reaching ‘good water 

status’ within 15 years after the entry date of the directive.88 What exactly constitutes ‘good 

water status’ has however been left unanswered by the directive.89 Additionally, in contrast to 

other environmental legislation such as the IED or the EU ETS, there are no designated 

industrial operators from any specific sector that are being targeted under the directive. Member 

States are instead expected to regulate any entity from both the private and the public sector 

that could potentially hinder the objectives under Article 4 from being achieved.  

                                                           
84 Supra note 7. 
85 Morgera, Elisa, ’Environmental law’ in Barnard, Catherine and Peers, Steve (eds.), European Union Law, 
Oxford University Press, Oxford, 2014, p. 668. 
86 The importance of coherency is repeatedly mentioned in the Water Framework Directive. See supra note 3, 
recitals 14, 17 and 18. 
87 Id. Article 4(1)(c). 
88 Id. Article 4(1)(a)(ii). 
89 Id. See for instance recitals 26 and 33. 
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Another important aspect of the WFD is based on the concept of ‘river basin districts’. A river 

basin district is defined as:  

“[…] the area of land and sea, made up of one or more 

neighbouring river basins together with their associated 

groundwaters and coastal waters, which is identified under Article 

3(1) as the main unit for management of river basins.”90  

Although mainly a technical activity, the creation and management of river basin districts has 

significant legal implications for two reasons. Firstly, the distribution of the obligations 

between the Member States is centred around this concept. Member States are responsible for 

the management of river basin districts that falls within their national territory.91 In situations 

where a river basin district extends to include the national territory of two or more Member 

States, the affected parties are obligated to coordinate their efforts under the directive.92  

Secondly, these districts are designed based on hydrological complexities. In other words, the 

regulation is framed around the environmental realities of specific locations rather than 

administrative convenience.93  

The WFD pursues a regulatory technique often termed ‘proceduralization’, which is a 

combination of flexibility and decentralization. 94 This is accomplished by avoiding to prescribe 

in the directive exactly how water resources ought to be managed and protected. Member States 

are instead entrusted to decide for themselves the appropriate measures, as long as the 

objectives of the directive are achieved. The same principle applies to matters such as recovery 

costs for water services.95 However, a certain degree of constraint is still involved in the process 

as the WFD obligates Member States to adhere to relatively demanding information-gathering 

requirements. These include, inter alia, analysis of the characteristics of each river basin district, 

economic analysis of water use96 and monitoring programmes.97    
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91 Id. Article 3(2).  
92 Id. Article 3(3).  
93 Lee, Maria, ’Law and Governance of Water Protection Policy’ in Scott, Joanne (ed.), Environmental Protection: 
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94 Supra note 85, p. 669. 
95 Supra note 7, Article 9. 
96 Id. Article 5. 
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4. PRIORITIZATION OF INTERESTS 

4.1 Introductory remarks 

At the outset, it is clear that sustainable development as a concept does not attempt to establish 

a hierarchy between environmental protection and economic interests. In fact, such a hierarchy 

would be counter-productive to the very notion of the concept since the primary goal of 

sustainable development is to reconcile these two interests.98 The question is whether this goal 

is accurately reflected in environmental legislation produced by the Union. For this purpose, 

the EU ETS, IED and WFD will be analysed in order to determine if a prioritization has 

occurred on the implementation level.   

4.2 Prioritization or reconciliation? 

4.2.1 EU Emission Trading Scheme 

From the preamble to the Emission Directive, it is revealed that reduction to greenhouse gases 

should be conducted “…with the least possible diminution of economic development”.99 The 

wording implies that economic development have to be set aside in favour of the environmental 

protection pursued by the directive when these two interests collide. On the other hand, by 

taking into consideration that this process should be conducted with “…the least possible 

diminution”100 it is more likely that it reflects the necessary balancing act of sustainable 

development. The choice to include these words in the preamble to the Emission Directive, 

signalling that emission reduction must be approached in a balanced manner, falls in line with 

the interpretation made by Advocate General Léger regarding sustainable development.101 The 

need to reconcile these two interests is further reinforced by the introductory provision of the 

Emission Directive, which states that reductions of greenhouse gas emissions must be promoted 

in a cost-effective and economically efficient manner.102  

The very nature of EU ETS can be interpreted as putting a price-tag on the environment in order 

to make it interesting enough for companies to reduce pollution.103 It appears that the decision 

made by the Union policy-makers of utilizing a market-based instrument is based on this 
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perspective.104 This choice of instrument can be interpreted as placing economic interests above 

environmental protection but the more logical conclusion would be that supporting economic 

interests is a prerequisite for effective environmental protection which falls more in line with 

the thinking of sustainable development. On the other hand, an ethical argument can be made 

that commodifying the environment in the manner in which it is done by the EU ETS is 

immoral. The underlying premise here is that the environment is priceless, however this would 

undermine the whole concept of sustainable development.105 

All the key features of the EU ETS that were elaborated upon in the previous chapter 

collectively represents a strong indicator for economic interests being emphasized and one 

could wonder whether said interest is of primary concern within the framework of the Emission 

Directive.106 It would however not be appropriate to interpret these features in a vacuum, they 

must be understood within the context of the overarching structure of the Emission Directive. 

Considering that the main purpose of the Emission Directive is to reduce pollution these 

features ultimately exists only to support that goal.  

The majority of cases surrounding the Emission Directive have been about Member States 

contesting the annulment decision made by the Commission when reviewing the Member States 

allocation plans for emission allowances.107 Two of the cases that belong to this category are of 

greater importance as they enhances the understanding of economic interests within the 

framework of the EU ETS. The first case, Commission v Poland, the CJEU states that the 

principle objective of the Emission Directive is to reduce greenhouse gas emissions and that 

this main objective must be achieved through a series of sub-objectives. These sub-objectives 

are identified as cost-effectiveness, economic efficiency and the safeguarding of economic 

development.108 From this statement the CJEU clearly illustrates the reconciliation effort that 

must be made in order to achieve the main objective of the Emission Directive, namely the 

protection of the environment. It follows from the previous statement made that economic 

interests are a prerequisite for effective environmental protection. Although the economic 

interests are labelled as ‘sub-objectives’ this does not necessarily prove the existence of a 

hierarchy or that a prioritization is being made. A proper interpretation of this statement must 
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take into account the purpose of supporting economic interests within the framework of the 

Emission Directive, which to reiterate, is to achieve sustainable development.  

The second case, Estonia v Commission, illustrates the different interpretations held between 

the Commission and the General Court regarding the Emission Directive. The Commission 

argues that if the reviewing power vested in the Commission is restricted to only verify a 

national allocation plan proposed by a Member State, as opposed to evaluating the impact these 

plans have on the market, the inevitable result will be an oversupply of emission allowances.109 

This will according to the Commission, “[…] completely undermine the effects of the Directive 

as a tool to reduce emissions”.110 The General Court did not accept this argument however, 

referencing to the rule of law, in particular pointing out that it falls outside the competence of 

the Commission.111 It should be noted that this ruling was appealed by the Commission to the 

CJEU, which merely confirmed the position held by the General Court on this point.112 While 

the Commission is appealing to a teleological interpretation of the Emission Directive, focusing 

on the purpose of the directive to protect the environment, the General Court and the CJEU are 

not willing to bend the EU laws governing the competence of the Commission. The Courts 

maintain this position even if this means that the effectiveness of the environmental protection 

safeguarded under the Emission Directive is diminished. It can be argued from the perspective 

of the Courts that environmental protection is not considered in this context to be ‘above the 

rules’. The case also provides insight to how the Commission perceives the Emission Directive, 

taking a more pragmatic approach to how the EU ETS should operate.  

Lastly, the case Arcelor113 provides further guidance as to the status of economic interests. The 

applicant, which was a large steel producer within the EU argued inter alia, that the obligation 

to acquire emission allowances under the Emission Directive infringed upon their fundamental 

right to property and freedom to conduct business enshrined under Article 16 and 17 of the 

EUCFR.114 Furthermore, the company argued that they were disproportionally affected by the 

use of emission allowances because it forced the company to operate under economic 

conditions which were deemed unsustainable.115  The General Court provided an insightful 

view on the legal status of the economic interests protected under the Charter, stating that 
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“…those principles do not constitute absolute prerogatives, but must be viewed in relation to 

their social function”.116 Considering that this argument was made in the light of the Emission 

Directive, the statement made by the General Court reflect the core ‘principle’ of sustainable 

development, that environmental protection and economic interests must be reconciled. The 

fact that the provisions in the Emission Directive potentially infringed the economic rights 

protected under the Charter, did not automatically invalidate the directive. The social function 

in this instance, to protect the environment, justified the infringement. Does this mean that 

environmental protection is prioritized over economic interests? The question has merit but it 

would be an unfounded conclusion, the main point that was made in the case was that there 

exists an inherent balancing act between these two interests in situations where they collide. 

4.2.2 Industrial Emissions 

As stated previously, the main purpose of the IED is to reduce emissions from industrial 

operators in various sectors.117 Environmental protection is therefore the primary concern of 

the directive. One could argue from this point alone that environmental protection is being 

prioritized. However, the preamble to the directive reveals that the economic situation of the 

location in which the industrial activity is being taken place need to be taken into consideration 

when necessary.118 This means that in certain cases environmental protection has to be set aside 

in favour of economic interests.  

On the other hand, considering that this should only occur “[…] when necessary”119, indicates 

that economic interests functions merely as a derogation to environmental protection within the 

scope of the directive which supports the previously held position that environmental protection 

is being prioritized. Economic interests operating as a derogation to environmental protection 

under the IED is further supported by the fact that deviations from ELVs based on the BAT 

standard should only be conducted when it leads to “[…] disproportionately high costs 

compared to environmental benefits”120 and that regardless of these deviations “[…] no 

significant pollution should be caused and a high level of protection of the environment taken 

as a whole should be achieved”.121 The term ‘derogation’ is also explicitly used under Article 

                                                           
116 Id. para, 153. 
117 Chapter 3.2.1. 
118 Supra note 6, recital 2.  
119 Ibid. 
120 Id. Recital 16.  
121 Ibid. 



25 
 

15(4) of the IED in this context. Compared to the wording used in the preamble to the Emission 

Directive, the IED leaves less room for any alternative interpretations.122   

The presence of Article 18 in the IED further supports the notion that environmental protection 

is being prioritized in the directive. The provision states that an EQS, as defined by other Union 

laws, takes precedence over ELVs based on the BAT standard in situations where these two 

come into conflict with each other. Considering that economic interests are taken into account 

chiefly through the use of the BAT standard it can be established that, in situations where the 

provision is applicable, environmental protection is indisputably being prioritized. The 

presence of EQSs in other Union laws is however severely limited and essentially only covers 

water pollutants.123 Keeping this restriction in mind, one can with good reason question whether 

in reality the application of BAT standards are in any significant way restricted by the provision. 

It can therefore be concluded that conceptually, environmental protection is indeed being 

prioritized by the existence of Article 18. However, in practicality the narrow scope of 

application of the provision means it has marginal impact on the economic interests promoted 

by the use of the BAT standard. 

Another provision that is of interest is Article 9 of the IED. The provision forbids the 

establishment of ELVs under the IED in regards to the greenhouse gas emissions regulated by 

the Emission Directive. The intention behind this rule is to ensure the functioning of the EU 

ETS. Emission limits imposed by IED permits would significantly disrupt the freedom of 

operators to buy or sell allowances under the emission trading instrument.124 A prima facie 

interpretation would be that economic interests are being prioritized as the provision protects 

the functioning of the emission market to the detriment of stricter environmental standards such 

as ELVs. However, the provision contains a notable exception that allows ELVs to be 

established when necessary to ensure that no significant local pollution is caused. Furthermore, 

considering the fact that the primary goal of the EU ETS is to reduce emission output, ensuring 

that that it operates as intended constitutes an argument in favour of environmental protection.  

                                                           
122 Chapter 4.2.1.  
123 See supra note 7 and Directive 2008/105/EC of the European Parliament and of the Council of 16 December 
2008 on environmental quality standards in the field of water policy, amending and subsequently repealing 
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‘Four Points on Point Four: Implementing Environmental Quality Standards in Sweden’ in Scandinavian Studies 
in Law, Volume 59, (2014), pp. 319-349, p. 321. 
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4.2.3 Water Framework Directive 

The primary aim of the WFD is to reach ‘good water status’ and by extension environmental 

protection.125 Opportunities exist in the directive however to meet less onerous standards 

without breaching the directive. Examples include new modifications to water bodies and 

alterations to the level of bodies of groundwater which can lead to a failure in achieving good 

water status. These alternative solutions can be justified under economic arguments such as 

disproportionally high costs or if the benefits to the environmental objectives under the directive 

are outweighed by the benefits to sustainable development.126 This is a clear example of how 

neither environmental protection nor economic interests is being prioritized, instead a balancing 

act is expected to be performed for the purposes of achieving the goals of the directive.  

Justification grounds framed around economic arguments is further clarified in the Acheloos127 

case. The case revolved around the authorization of a river project in Greece. The dispute 

concerned the legal validity of the project which intended to serve irrigation purposes, 

electricity production and water supply to urban centres through diversion of the River 

Acheloos. A preliminary reference was submitted by the Greek Court to the CJEU where, inter 

alia, the question was posed whether the diversion of water from one river basin district to 

another was permissible under the WFD. Furthermore, if the purpose of said diversion could 

only be to meet water-supply needs or if it could also include irrigation and power generation.128 

In regards to the first part of the question the CJEU stated, by referencing to the opinion made 

by Advocate General Kokott in the case, that there existed no absolute prohibition in the WFD 

concerning diversion of water from one river basin district to another. The Court noted however 

that such a diversion could significantly affect the environment and in those circumstances be 

incompatible with the environmental objectives listed under Article 4(1) of the directive.129 In 

regards to the second part of the question, the CJEU stated that the production of electricity and 

irrigation purposes could justify the diversion planned under the river project. These 

justifications however, must satisfy the conditions stated in Article 4(7)(a) to (d) of the WFD.130  

In light of these considerations, the CJEU concluded that: 
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 such a water diversion must not seriously jeopardize the realization of the WFD 

environmental objectives 

 despite adverse effects to the environment, a water diversion can be justified under 

Article 4(7)(a) to (d) 

 electricity production and irrigation can justify a water diversion provided that the 

conditions listed above are satisfied131 

The Acheloos case confirms that the pursuit of economic objectives, such as irrigation or power 

generation, are recognized as legitimate interests in the WFD and that they are subject to a 

delicate balancing act with the environmental objectives. Advocate General Kokott maintained 

a slightly different position than the CJEU in her opinion of the case, stating that irrigation and 

power generation are less important than water supply “[…] since they are primarily economic 

in nature”132. This statement implies that there exists a hierarchy in which economic interests 

are subsidiary to environmental protection within the scope of the directive.  

Lastly it should be mentioned that WFD avoids using the term ‘sustainable development’ in the 

preamble, instead references are made to ‘sustainable water use’, ‘sustainable water policy’ and 

‘environmental sustainability’.133 It is not clear whether these terms are to be interpreted as 

undefined ideas of sustainable development.134 However, such an interpretation would support 

the argument that no prioritization between environmental protection and economic interests is 

intended to take place. This is further reinforced by the fact that the promotion of ‘sustainable 

water use’ is one of the main purposes of the directive.135  

4.3 Conclusions 

Interpretations made from the preambles to the Emission Directive and the WFD strongly 

suggested that economic interests and environmental protection are subject to a delicate 

balancing act. Comments made by the General Court and the CJEU in related case law further 

supported the notion that no prioritization is intended to take place within these directives. On 

the other hand, the recitals mentioned in the IED presented a conflicting view. Evidence of a 

possible prioritization in favour of environmental protection was found in the preamble but also 
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from the way environmental standards were used in the directive. In comparison to the other 

directives, the IED employed a stricter language when taking into account economic interests 

indicating that their primary function is similar to that of a derogation rule.  
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5. BENCHMARKING THE INTEGRATION PROCESS 

5.1 Introductory remarks  

The exact parameters of sustainable development have not been defined by the policy 

documents produced by the Union which introduced the concept in the first place.136 The search 

for a yardstick on which to measure the success of the integration process between 

environmental protection and economic interests is therefore shifted to the implementation of 

secondary legislation. In other words, the benchmarking of the integration process must be 

performed on a case-by-case basis taking into account the specific legislation in question and 

the particular circumstances surrounding it. This conclusion appears rather logical seeing as it 

would be impossible to accurately measure the integration of these two interests on an abstract 

level.  

Finding the appropriate yardstick for the EU ETS and the WFD is made considerably easier by 

the fact that there exists a specific environmental goal that must be achieved within a given 

timeframe.137 From this perspective the parameters of sustainable development, at least 

concerning the environmental dimension, is clearly defined in these directives. On the other 

hand, the IED utilizes a more open-ended environmental goal by aiming to achieve a high level 

of environmental protection of the environment as a whole with no specific timeframe in 

mind.138 With this in mind, the remaining task is to identify what mechanisms are being utilized 

by these three directives to achieve integration within the framework of sustainable 

development.  

5.2 Integration mechanisms 

5.2.1 EU Emission Trading Scheme 

The most obvious mechanism in achieving the integration between these two interests is the 

use of emission allowances within the EU ETS.139 By providing companies with economic 

incentives to reduce their emission levels, both interests are taken into consideration. 

Furthermore, the use of emission allowances as an economic incentive promotes companies to 
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invest in new technology that emits less pollution.140 Incentivizing the use of emission 

allowances in this manner provides a short- and long-term effect in contributing to 

environmental protection without threatening the pursuit of economic interests. However, 

during the initial phases of the Emission Directive when the Member States were primarily 

responsible for the allocation of emission allowances, this system was abused heavily. Member 

States would serve national interests by providing energy-intensive industries in their respective 

countries with disproportional amounts of emission allowances resulting in a marginal impact 

on combating pollution.141  

Another indication that environmental protection is being integrated with economic interests is 

that the EU ETS is specifically targeting the private sector.142 The focus on the private sector 

means first of all that businesses play a primary role in ensuring the effectiveness of the 

Emission Directive. In this context, the Emission Directive merely sets up the necessary 

structure for emission trading to function while it is up to the market to establish the relevant 

trading practices. The intent behind this system is to allow the market forces to find the most 

cost-effective way to operate emission allowances.143  It is clear from this perspective, that 

markets are given the benefit of doubt to successfully achieve the environmental goal of the 

Emission Directive. This position has however not gone uncontested and has been criticized for 

putting too much faith on the markets.144 Nevertheless, one could argue that businesses must in 

one way or another be included in environmental policies in order to achieve the equilibrium 

of interests that sustainable development as a concept represents.  

Secondly, the focus on the private sector reflects the vision proposed in the Better Regulation 

agenda,145 particularly regarding the need to include private actors in EU policies.146 

Considering that the economic interests which are most significantly affected by the Emission 
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Development and Governance in Europe: The evolution of the discourse on sustainability, Routledge, Oxford, 
2013, p. 156 et seq.  
142 Chapter 3.1.3. 
143 Supra note 44, p. et seq. 
144 Id. p. 161. 
145 European Commission, Better regulation for better results – An EU agenda, COM (2015) 215 final, 19 May 
2015. 
146 Id. p. 4 et seq. 
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Directive are the companies targeted under it, actively pursuing the inclusion of the private 

sector supports the notion that there is at the very least an attempt being made to uphold the 

values of sustainable development. On the other hand, the Commission regulation which 

harmonized the monitoring and reporting of emissions that was previously entrusted to the 

private sector indicates that this strong support of ‘inclusiveness’ in relation to private actors 

have diminished somewhat and could be interpreted as a general mistrust being developed 

towards market solutions.147 

With the introduction of the revised directive, a provision was implemented which obligates 

Member States to re-invest in environmental policies from the revenue allocated from the 

auctioning of emission allowances.148 This innovative funding measure puts the revenue 

generated under the enforcement of emission allowances back into the other policies aimed at 

protecting the environment, such as the WFD and the IED. This mechanism could arguably be 

considered to be the most convincing example of how environmental protection and economic 

interests are being integrated under the EU ETS as it demonstrates the symbiotic relationship 

of the two interests. In this regard, it captures the very essence of sustainable development and 

refutes the notion that reconciling environmental protection with economic interests is an 

impossible feat. It should be noted however, that only 50 percent of the revenue generated is 

required to be re-invested. Furthermore, it has been argued that the legal implications behind 

the re-investment provision are uncertain and that Member States might not actually be 

obligated but merely recommended to fund other environmental policies.149  

Lastly, the very fact that EU ETS is a market-based instrument indicates that there is a serious 

attempt being made to integrate environmental protection with economic interests.  

5.2.2 Industrial Emissions 

In the previous chapter the BAT standard was used to determine whether a possible 

prioritization of environmental protection had occurred in the IED, based solely on the wording 

of the directive.150 This approach, however, provides an incomplete picture of the BAT standard 

as it neglects to take into account the primary function behind it. The purpose of the BAT 

standard is to ensure that the ELVs calculated on said standard are economically and technically 

                                                           
147 Supra note 52. 
148 Chapter 3.1.3. 
149 Supra note 44, p. 110. 
150 Chapter 4.2.2. 
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viable for industrial operators.151 In other words, the ELVs which acts as the regulatory tool to 

limit pollution and thus protect the environment are subject to economic realities. The economic 

interests of the industrial operators targeted under the directive is thus integrated to the 

environmental protection prescribed by the ELV.    

It must be recalled that the BAT standard plays a central in the IED and essentially constitutes 

the only integration mechanism found in the directive. It is therefore necessary to investigate 

the application of the BAT standard in greater detail. BAT Reference Documents (BREFs) is 

the primary tool utilized to determine the BAT standards in relation to specific industrial 

activities. The technical information contained in these documents are of negligible interest.  

However, economic actors are heavily involved in the drafting process of BREFs and by 

extension the respective BAT standards formed on the basis of these documents.152 Although 

the intention behind the drafting process was to balance the inclusion of environmental and 

industrial interest groups, in reality representation has been significantly skewed in favour of 

the latter.153 For this reason it can be questioned whether the only integration mechanism the 

IED has at its disposal succeeds in any meaningful way to achieve its purpose. Perhaps this 

issue can be explained by the absence of sustainable development being mentioned anywhere 

in the directive itself.  

5.2.3 Water Framework Directive 

A central feature of the WFD is the use of river basin districts as described earlier.154 Besides 

requiring an analysis of the general characteristics of a river basin district, Member States are 

also expected to perform an economic analysis.155 This economic component is recognized as 

an important part of the integration process with the water protection policy of the directive.156 

Considering the fact that the directive does not describe how these economic analyses should 

be conducted, a substantial degree of discretion is afforded to the Member States. The methods 

to acquire the relevant data, determining the benefits of a particular environmental action and 

the potential costs of committing to it, are all left to the Member States to decide for themselves. 

                                                           
151 Supra note 1, pp. 147-148. 
152 Supra note 6, Article 13. Economic actors includes in particular the relevant industries targeted by the 
reference documents, see Article 13(1).  
153 Abbot, Carolyn and Lee, Maria, Economic Actors in EU Environmental Law, Yearbook of European Law, 
Volume 34, Issue 1 (2015), pp. 26-59, p. 31. 
154 Chapter 3.3.2. 
155 Supra note 7, Article 5(1). 
156 See for instance the Strategic Document, Common Implementation Strategy for the Water Framework 
Directive (2001), 2 May 2001, p. 45.  
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It can be argued that this regulatory technique is more flexible compared to direct control, 

allowing Member States to customize their reports based on the economic realities of the 

specific river basin districts that they are responsible over. On the other hand, this same 

flexibility has caused inconsistencies in the quality of the economic analyses produced by the 

Member States and in some situations they have even failed to meet the minimum requirements 

of the directive.157 It has also been suggested that the purpose of the economic analysis is “[…] 

to achieve the internalization of environmental costs of water use”158 and that the analysis 

attempts to “[…] identify the least costly way of meeting particular objectives, with a subtext 

that regulators and regulatees must not be overburdened”159. In this context the particular 

objectives are to be understood as the environmental objectives found in the directive. Further 

evidence of this economic tool acting as an integration mechanism can be found in the Guidance 

Documents produced under the Common Implementation Strategy for the WFD.160    

The implementation of the directive requires Member States to establish a programme of 

measures. These are further divided by basic and supplementary measures. All programmes 

must include the basic measures whilst supplementary measures are optional and should be 

used when appropriate.161 Of particular interest here is that the economic analysis described 

above must include sufficient information in order make judgements about the most cost-

effective combination of measures in respect to water uses.162 The importance of cost-effective 

measures cannot be understated, as disproportionate costs provide Member States with several 

options that could lead to a lower degree of environmental protection within the scope of the 

directive. These options include: 

1. Being granted an extended timeframe to reach the environmental objectives set in 

Article 4(1), 

2. Become subject to less stringent environmental standards than those required under 

Article 4(1), 

                                                           
157 European Commission, Towards Sustainable Water Management in the European Union - First stage in the 
implementation of the Water Framework Directive 2000/60/EC, COM (2007) 128 final, 22 Mars 2007, p. 7 et 
seq. 
158 Supra note 93, p. 39. 
159 Ibid. 
160 See in particular Common Implementation Strategy, Guidance Document No 1 Economics and the 
Environment - The Implementation Challenge of the Water Framework Directive (2003), p. 9.  
161 Supra note 7, Article 11. 
162 Id. Annex III, part B. 
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3. Permitted to designate a body of water as heavily modified. This means that Member 

States are no longer required to restore said body of water to its natural state, compare 

Article 4(1)(ii) with Article 4(1)(iii), 

4. Avoiding a breach of the directive despite failure to achieve the relevant environmental 

objective when it is the result of new modifications or alterations to water areas as well 

as new sustainable human development activities.163  

It should be pointed out that the availability of these options are not solely conditioned on the 

existence of disproportionate costs. However, the very fact that disproportionate costs does play 

a factor in deciding significant changes in the level of environmental protection prescribed by 

the directive is a strong indicator that economic interests are being integrated.164  

Other economic and fiscal instruments utilized in the WFD are categorized as supplementary 

measures and are optional to each Member State.165 The only exception is related to water 

services and falls under the mandatory basic measures.166 Article 9 of the directive stipulates 

that Member States are obliged to recover the costs of water services. Of particular interest is 

that the provision requires Member States to establish water-pricing policies in order to provide 

adequate incentives for users to use water services efficiently. The intention is that these 

incentives will contribute to the environmental objectives of the directive. From a conceptual 

standpoint, this economic instrument is clearly an integration mechanism of economic interests 

and environmental protection. However, practical problems emerge due to the ambiguous 

language used in the provision. Firstly, the directive does not define what constitutes as 

‘adequate’ incentives.167 Secondly, there exists competing interpretations in regards to the range 

of activities that falls under ‘water services’. Member States have adopted a narrow 

interpretation of the term, to include only activities related to the supply of drinking water and 

management of waste water. On the other hand, the European Commission and certain non-

governmental organizations argue that water services must be interpreted broadly as any other 

interpretation would undermine the purpose of the directive.168  

                                                           
163 Id. Articles 4(3)(b), 4(4)(a)(ii), 4(5) and 4(7)(d).   
164 See also supra note 93, p. 39 - where Maria Lee argues that the existence of economic information (in 
relation to cost-effectiveness and disproportionate costs) means that water protection policy will be pursued in 
a context of awareness of the costs of failing to regulate, but also the economic costs of regulating. 
165 Supra note 3, Article 11(4) read in conjunction with Annex VI, Part B (iii).  
166 Id. Article 11(3)(b). 
167 Lindhout, Petra E., A Wider Notion of the Scope of Water Services in EU Water Law - Boosting Payment for 
Water-Related Ecosystem Services to Ensure Sustainable Water Management?, Utrecht Law Review, Volume 8, 
Issue 3, November 2012, pp. 86-101, p. 89.  
168 Id. pp. 90-93. 
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5.3 Conclusions 

Identifying an appropriate yardstick to measure the success of the integration between economic 

interests and environmental protection proved to be very difficult. Environmental objectives 

subject to a specific timeframe were found in the Emission Directive and the WFD. 

Benchmarking the success of the integration process, at least in regards to the environmental 

dimension of sustainable development, could be established for these directives. No similar 

timeframes were found in the IED.  

The integration mechanisms found in the Emission Directive and the WFD were both 

quantitatively and qualitatively significant. Collectively they strongly indicated that the ideas 

behind sustainable development pervaded the directives. A single integration mechanism could 

be identified under the IED. The significance of the mechanism was strongly questioned due to 

the fact that it disproportionately favoured economic interests.  
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6. EVAULATING SUSTAINABLE DEVELOPMENT AS A 

POLICY-GUIDING INSTRUMENT 

6.1 Introductory remarks 

In view of sustainable development being an overarching objective of the Union, it is important 

to highlight the current strengths and weaknesses of the concept.  As stated earlier, Article 11 

of the TFEU requires all policies and activities of the Union to take into account sustainable 

development. The ambitious scope of application prescribed by the provision amplifies the 

importance that the concept must work as intended, especially when it comes to environmental 

legislation.169   

6.2 What are the benefits? 

Sustainable development provides opportunities for other interest groups besides the Union 

institutions themselves to influence the regulation of secondary legislation related to 

environmental matters. For instance, the involvement of economic actors has begun to play a 

key role in achieving various environmental objectives pursued by the Union. Their interests 

have been recognized in communication documents from the Commission, in the preambles of 

directives targeting different environmental issues and in the integration mechanisms utilized 

by these directives.170 Furthermore, entire regulation techniques have been changed to bolster 

the participation of economic actors.171  

It has been argued that “[…] the inclusion of economic actors in environmental governance is 

crucial for environmental protection”172 and the Commission has acknowledged the need to 

cooperate with stakeholders in different sectors including, inter alia, businesses and trade 

organizations for the purposes of achieving sustainable development.173 Considering that the 

Commission wishes to incentivize technological adaptations in order to provide cost-effective 

solutions to environmental issues such as climate change, involving economic actors in the 

regulatory process makes sense.174 A strong interaction with economic actors also increases the 

                                                           
169 See Chapter 2.3. 
170 See Chapters 3 and 5.  
171 Compare the use of market-based instruments with direct regulation. An example of a market-based 
instrument is the EU ETS, see Chapter 3.1.3.  
172 Supra note 153, p. 26. 
173 Supra note 28, p. 17.  
174 Ibid, pp. 12-14. 
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effectiveness of refunding provisions, such as the one found under the Emission Directive, 

which leads to a higher level of environmental protection.175   

The inclusiveness afforded by sustainable development is not, however, restricted to only 

economic actors. Other interest groups, for instance citizens affected by decisions taken on the 

basis of environmental legislation are also given opportunities to influence the regulatory 

process.176 Public participation is often guaranteed under specific provisions and can in many 

cases be extensive. Examples include involvement in the production and review of river basin 

management plans under Article 14 of the WFD, the permit process under Article 24 the IED 

and the establishment of national allocation plans under Article 9 of the Emission Directive. 

Ensuring accountability and transparency in the regulatory process is the primary purpose 

behind these provisions.177  

6.3 Conceptual and implementation issues   

The most glaring problem with sustainable development is that the concept is too vaguely 

defined by the Union. Although considerable effort has been put into producing numerous 

policy documents that serve as guidelines to the application of the concept, the exact parameters 

have nonetheless been left unanswered.178 This is understandable to a certain degree given that 

environmental issues varies in complexity, there is simply no ‘one-size-fits-all’ solution. On 

the other hand, the ambiguous language employed carries over to the implementation of 

secondary legislation. The WFD perfectly illustrates this ambiguity by referencing to several 

different ‘sustainability’ terms.179 Further confusion is caused by directives such as the IED 

which makes no use of similar terms and has completely avoided referencing to sustainable 

development.180 In other words, a poorly defined concept leads to inconsistency in Union 

environmental policies which comes in conflict with Article 7 of TEU but also the objectives 

of sustainable development.   

Benchmarking the success of sustainable development is incredibly difficult partially due to the 

imprecise definition of the concept as explained above. The environmental dimension is 

however, for the most part, clearly defined in secondary legislation. The Emission Directive 

                                                           
175 Chapter 5.2.1. 
176 Involvement of citizens is in fact one of the policy guiding principles of sustainable development. See supra 
note 12, p. 5.  
177 See for instances supra note 5, recital 13 and supra note 2, recital 27. 
178 See Chapter 2.3.  
179 See Chapter 4.2.3. 
180 See Chapter 5.2.2. 
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aims to achieve a 20 percent overall reduction in emissions by year 2020 and the WFD aims to 

achieve good water status in all bodies of water by year 2015. Other directives, such as the IED, 

does not outline any specific timeframes.181 On the other hand, the question still remains how 

the integration of economic interests and environmental protection ought to be measured. 

Sustainable Development Indicators (SDIs) have been introduced in an attempt to more 

accurately evaluate the integration process but these indicators focuses primarily on socio-

economic factors.182 Whether these SDIs are enough is open for debate but it can be argued that 

they do not assist in clarifying the effectiveness of individual pieces of legislation.  

The current application of sustainable development within Union law can further be criticized 

for maintaining an overreliance on economic actors to fix environmental issues. This has been 

of particular concern in regards to the EU ETS which makes use of a market-based instrument 

to deal with climate change.183 The legitimacy of the environmental objectives prescribed under 

sustainable development can also be threatened if economic actors gain too much influence of 

the regulatory process. An example of this can be found in the IED in regards to BREFs used 

to determine BAT standards. The drafting process of these documents overwhelmingly favours 

the input of economic actors which undermines the environmental protection.184 Although 

provisions have been implemented in these directives providing public access to information 

and oversight to decisions, the effectiveness of these safeguards can be questioned. Related to 

the increased participation of economic actors in the regulatory process, there is also growing 

concern that sustainable development is focusing too much on economic growth.185 

 

 

 

 

 

                                                           
181 See Chapters 3.1.3, 3.3.2 and 5.1. 
182 Supra note 1, pp. 99-102.  
183 See Chapter 5.2.1.  
184 See Chapter 5.2.2. 
185 This was highlighted by the European Sustainable Development Network. See ESDN Quarterly Report, 
Sustainable Development Governance and Policies in the Light of Major EU Policy Strategies and International 
Developments (ESDN, 2011), p. 45.  
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7. FINAL ASSESSMENT 

Sustainable development, as defined by EU law, is to be viewed as an overarching objective of 

the Union. The primary purpose of the concept is to reconcile environmental protection with 

economic interests. On a conceptual level, sustainable development is not intended to establish 

a hierarchy in favour of either environmental protection or economic interests. Consequently, 

neither side is meant to be prioritized. To a certain degree, this is reflected in secondary 

environmental legislation such as the Emission Directive and the WFD. However, the same 

cannot be said for the IED. In said directive, there are strong indicators in support of a 

prioritization taking place in favour of environmental protection. Inconsistencies are thus found 

in the implementation of sustainable development in secondary legislation, this can partially be 

explained by the vagueness of the concept. Another factor to take into consideration is the 

continuous stream of new policy documents surrounding sustainable development that are not 

necessarily in conflict with each other, however, demonstrates the need to frequently ‘readjust’ 

the contents of the concept which has a potential to create additional confusion.  

Establishing a benchmark to measure the success of the integration process prescribed by 

sustainable development proved to be incredibly difficult. Although the environmental 

dimension of the concept was clearly defined in terms of specific environmental objectives 

expected to be reached within a given timeframe, similar measurements could not be made in 

regards to economic interests. Furthermore, only the Emission Directive and WFD contained 

specific timeframes which would enable the possibility of establishing such a benchmark.  

The integration mechanisms found in the Emission Directive and the WFD provided convincing 

evidence that the ideas behind sustainable development had a clear influence on these 

directives. These integration mechanisms also provided concrete examples of how the 

integration process of environmental protection and economic interests is conducted. It can be 

concluded that the majority of the integration occurs through provisions which increases the 

involvement from economic actors to influence the regulatory process in various ways. This 

can be achieved by allowing input from these economic actors in the permit process, to 

participate in an emission allowance market or to define the environmental standards which are 

later used to set certain emission limits. Other integration mechanisms that do not involve 

economic actors directly, but indirectly, are refunding instruments and economic interests 

functioning as derogations to stricter environmental standards from being applied.  
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Although sustainable development supports involvement from economic actors and the public, 

these same ‘benefits’ can cause issues in providing an effective environmental protection. The 

concerns highlighted in the previous chapter raises the question whether there exists an inherent 

conflict between economic pursuit and environmental protection. Sustainable development 

arguably is an attempt to refute said notion but it can be argued that the goals behind the concept 

are simply too ambitious to be achieved. Can the integration of environmental protection and 

economic interests truly be accomplished without one side losing foothold in what appears to 

be an endless struggle of competing interests? Perhaps not, but sustainable development is the 

best option the EU seems to have so far.  
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