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Abstract 

The present-day situation is a legal black hole for security detention in non-interna-

tional armed conflicts, as there are no agreed upon framework to regulate these situa-

tions. This thesis studies the issue from the view of the European Convention of 

Human Rights, and examines in detail the legal grounds and procedural protections 

that have been developed by the European Court of Human Rights. Although the case 

law is not entirely clear on whether security detention is permissible at all in non-

international armed conflicts, save a derogation, a proposal is made to establish co-

herence on when security detention would be allowed under the Convention. The 

study also shows that there are many practical implications on the use of security 

detention that can be inferred from the Court’s case law, for example on the right to 

information about one’s detention, the right to habeus corpus, the composition of the 

review board, and other procedural protections for detainees. As the European Court 

of Human Rights has been willing to continue to apply the Convention in situations of 

armed conflict, the detailed and in depth level of the case law available could be used 

as a stepping stone to create a coherent regime on the regulation of security detention, 

despite the diverging view on the relationship between human rights law and interna-

tional humanitarian law among scholars.  

 

 

Keywords: security detention, preventive detention, administrative detention, intern-

ment, non-international armed conflicts, European Convention on Human Rights, 

European Court of Human Rights.  
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1. Introduction 

1.1. The lack of rules 

When two parties engage in armed conflict different aspects of deprivation of liberty, 

such as the taking of prisoners and interment camps, is an accepted and common fea-

ture to the conflict itself.1 In general terms, this deprivation of liberty is based on a 

notion of security, i.e. that the detained person is in one way or another posing a threat 

to the security of the detaining authority.2 However, there is a substantial difference 

between the detailed provisions regarding detention in international armed conflicts 

(IACs), i.e. armed conflicts that occur between two or more states, and rules applied 

in non-international armed conflicts (NIACs). The four Geneva Conventions – uni-

versally ratified but only applicable to IACs – contain more than 175 provisions regu-

lating detention in almost all its aspects, such as the material conditions in which 

detainees are held, the specific needs of vulnerable groups, the grounds for detention, 

transfers between authorities, and more.3  

There is simply no similar regime for NIACs. Thus, states involved in 

NIACs can often detain individuals deemed to pose security threats in a framework 

removed from the ordinary justice system, for example through the promulgation of 

emergency laws, the suspension of judicial oversight mechanisms, and other measures 

– something sometimes referred to as a “legal black hole”.4 However, the availability 

of detention as an option in armed conflict allows the parties to safeguard the life and 

physical integrity of an enemy, while still neutralizing a threat and thereby achieving 

a military goal accepted in the laws of war. Detention in armed conflict can thus often 

mitigate the violence and human cost of war, and is therefore not an unwelcome fea-

ture per se. Therefore, one must ensure that the detention is conducted in a way that 

safeguards the physical integrity and human dignity of the person, as well as carried 

out in a non-arbitrary manner.5  

                                                
1 ICRC (June 2015), Concluding report, p. 9.  
2 A more detailed discussion on the definition of security detention will follow in 
“Definition of security detention”, section 2.4.1. 
3 See further in ICRC (2012), Background paper, p. 3. 
4 Hill-Cawthorne (2016), p. 2, and see also ICRC (October 2014), Thematic 
Consultation, pp. 10-12. 
5 See opinions in ICRC (January 2014), Thematic Consultation, p. 1, ICRC (October 
2014), Thematic Consultation, p. 1, ICRC (2012), Background paper, p. 3.  
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The current situation opens up for amp possibilities for abuse, since the lack 

of rules mean that states can go about nearly unchecked, and there are no clear stan-

dards to which one can hold states accountable.6 So far, the International Commission 

of the Red Cross (ICRC) is recommending that internment in NIACs be dealt with on 

a case-by-case basis, taking into account the legal context of each situation.7 How-

ever, such an approach is clearly insufficient, as it has obvious problems in terms of 

legal certainty, equal and fair treatment, etc., but it is also unsatisfactory that there 

seems to be a legal gap in the regulation of security detention in NIACs. 

 

1.2. Developing standards and the influence of the ECHR 

Article 3 common to the four Geneva Conventions and Additional Protocol II (AP II) 

do provide some basic protection for detainees in NIACs, but are limited in both 

scope and specificity, especially compared to the legal regime provided by the Gene-

va Conventions for IACs. Customary international law also regulates conduct in 

NIACs, but even though it is binding in the same way as treaty law, the absence of an 

agreed upon text makes its content more difficult to decipher, and it is inherently less 

detailed.8 There have been some efforts to identify and clarify what rules can be con-

sidered as customary international law in NIACs, and thus relevant for security deten-

tion.9 One recent study concluded that there is a prohibition of arbitrary detention in 

customary international law, but no consensus on more detailed rules.10 As such, these 

regulations are therefore insufficient for the task at hand.  

Recognizing the problems related to the lack of regulation of detention in 

NIACs, the 31st International Conference of the Red Cross and Red Crescent passed a 

resolution in 2011 inviting the ICRC to pursue research, consultation, and discussion 

                                                
6 Many commentators speak of an urgent need to address the challenges regulating 
procedural aspects of the internment, see for example Olson (2009), Engdahl (2008), 
Rona (2015), Hill-Cawthorne (2016).  
7 See ICRC (November 2014), Internment in Armed Conflict: Basic Rules and 
Challenges, Opinion paper, p. 6 
8 See for example ICRC (January 2014), Thematic Consultation, p. 1.  
9 See Hill-Cawthorne (2016), pp. 66-108, 132-142, Rona (2015), pp. 35-45, and ICRC 
(2005), Customary international humanitarian law Vol. 1, Rules, although the latter 
regards fair trial rights in criminal proceedings, not regarding security detention.   
10 Hill-Cawthorne (2016), p. 98, defining arbitrary as “a deprivation of liberty that is 
not actually necessary as a result of the conflict”.  
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together with other actors on how to ensure that international humanitarian law 

(IHL)11 remains practical and relevant in providing legal protection to all persons de-

prived of their liberty in relation to NIACs.12 Therein, they proposed that the sub-

stantive content of international human rights law (IHRL) and internationally recog-

nized detention standards might be valuable sources of reference for the potential 

outcome.13  

However, for European states, there is already a plethora of applicable provi-

sions and solid legal tests for issues like the conditions of detention,14 the risk of 

human rights violations when transferring persons to another state,15 the right to have 

a case heard in front of a competent tribunal,16 and much more, all emanating form 

the European Court of Human Rights (ECtHR or “the Court”). Since the European 

states are already bound by the provisions of the European Convention of Human 

Rights (ECHR or “the Convention”), as developed by the ECtHR, there is a great 

interest to see how the Court would view the current gap in rules for security deten-

tion in NIACs.  

Several governments continue to disagree both over the scope of extra-

territorial applicability of human rights and their application in situations of armed 

conflict, and the ICRC also points to the lack of consensus in this regard as a weak-

ness when it comes to relying on IHRL to solve humanitarian problems in armed con-

                                                
11 The expression is here used to encompass all laws of armed conflict, i.e. including 
occupation and laws of neutrality, although some would argue that the expression 
only specifically encompasses the laws that regulate warfare, see Bring, Mahmoudi & 
Wrange (2011), p. 241, Bring & Körlof-Askholt (2010), p. 29.  
12 ICRC (1 December 2011), Strengthening legal protection for victims of armed 
conflicts, 31st International Conference of the Red Cross and Red Crescent, 
Resolution 31IC/11/R1. The International Conference of the Red Cross is a multi-
actor forum for the development of IHL, consisting of the ICRC, all national Red 
Cross and Red Crescent societies, the International Federation of Red Cross and Red 
Crescent Societies, and all signatory states to the Geneva Conventions, see further 
ICRC (2016), International Conference. 
13 ICRC (October 2014), Thematic Consultation, p. 3. However, not all experts 
involved in the process agreed that IHRL should be allowed to influence detention 
standards in conflicts, see further ICRC (2013), Synthesis report, p. 11. 
14 See Press Unit – ECtHR (April 2016) Factsheet – Detention conditions and 
treatment of prisoners, and Press Unit – ECtHR (July 2015) Factsheet – Prisoners’ 
health-related rights. 
15 See Schabas (2015), p. 194 ff.  
16 For an overview, see Research Division – ECtHR (2014), Guide on Article 6 – 
Right to a fair trial (criminal limb). 
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flicts.17 In addition, there is the problem of relating two different legal frameworks. 

Nevertheless, the ECtHR have in several cases touched upon extraterritorial oblige-

tions for states, both in relation to armed conflicts and in other situations.18 The lack 

of consensus in the scope and applicability of extraterritorial human rights obligations 

on a global scale has not stopped the ECtHR when determining these obligations with 

regard to the ECHR and European states, although one should note that the starting 

point for the ECtHR is that states are only responsible for extra-territorial obligations 

in exceptional cases.19 

 

1.3. Purpose of the study  

The purpose of this study is thus to examine how the ECHR views security detention 

in NIACs, taking its starting point in the case law of the ECtHR in order to delve 

deeper into its detailed provisions. However, the study could also inform the develop-

ment process of new standards at the ICRC, and thereby indirectly contribute to a 

more uniform application of detention standards in NIACs globally.20 Thus, the study 

should have both scientific interest, in the theoretical discussion on the reach and 

application of human rights law to situations of armed conflict, as well as practical 

interest, i.e. for the conduct of armed forces when detaining individuals in a NIAC, 

especially for those European states that are legally bound by the provisions of the 

ECHR. 

There are several issues that can be examined in this context. Firstly, it is 

questionable if there are any available legal grounds at all in the ECHR to detain indi-

viduals in NIACs for security reasons, or if the ECHR would allow security detention 

                                                
17 ICRC (2012), Background paper, p. 6, see also for example Rona (2015), p. 49 ff. 
18 See for example Issa and others v. Turkey, Hassan v. the UK, Varnava and others 
v. Turkey, among many others. For an overview of the ECtHR’s case law regarding 
armed conflict, see Schabas (2015), pp. 153-158, and Press Unit – ECtHR (March 
2016) Factsheet – Armed Conflict.  
19 See for example Drozd and Janousek v. France and Spain, § 91, with references. 
20 The issue of fragmentation of public international law is outside the scope of this 
thesis, although acknowledging that the developments of the ECtHR could both 
contribute to or counteract this process, depending on whether the standards of the 
ECHR are accepted by other actors. For a discussion on fragmentation, see 
International Law Commission (ILC) (2006), Fragmentation of International Law: 
Difficulties arising from the diversification and expansion of International Law: 
Report of the Study Group of the International Law Commission.  
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in any particular situation. Secondly, since security detention is an accepted feature of 

armed conflict, it is vital to develop sufficient procedural protections to mitigate the 

risk of human rights violations globally. Thus, the view of the ECtHR in this situation 

can act as inspiration for the development of procedural protections, no matter if secu-

rity detention can be considered as legal under the ECHR. Thus, the research ques-

tions that this thesis will study are: 

 

- Does the ECHR allow for security detention in NIACs, and under what 

circumstances? 

- Regardless of the legality of such detention, what are the relevant proce-

dural protections under the ECHR when it comes to security detention in 

NIACs? 

 

1.4. Disposition  

The potential subject of this thesis is huge, as one can discuss several surrounding 

issues extensively, for example the mere relationship between IHL and IHRL, or the 

influence of the ECHR on state behavior in general. This paper will thus start by 

excluding some of the issues at hand for the purpose of narrowing down an already 

huge subject, to focus on the specific influence the ECHR might have on the develop-

ment of new norms and regulations regarding detention in NIACs.  

In the second part methodological issues will be discussed, including an 

overview of the confluence of IHL and IHRL, and a detailed reasoning of the method 

employed. The sources of law used in the analyzing section are also examined, so as 

to give a background and enable a greater understanding of how to interpret the sour-

ces used. Some of the prerequisites for a thorough understanding of the issues are also 

shortly discussed, namely the definition of NIACs, and how to define security deten-

tion, and the extraterritorial reach of the ECHR.  

The analyzing section is divided with regards to the respective questions 

examined. First, there is a chapter on the legal authority for security detention, exa-

mining both a legal basis in IHL as well as different legal grounds proposed for 

security detention in NIACs, for example derogation under the ECHR and other 

potential grounds in international law. Following that, the second analyzing chapter 
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discusses procedural issues in security detention, for example automatic and perio-

dical review of security detention, the required composition of the review organ, and 

detainee rights in such processes.  

Each chapter is further divided with regards IHL and ECHR regulation res-

pectively, so that each issue is first briefly described from the view of humanitarian 

law, mainly IHL applicable in IACs and other relevant instruments, followed by a 

deeper examination of relevant provisions in the ECHR. The recount of current IHL 

rules and the discussions taking place with regards to these specific questions is meant 

to act mainly as a background of identifying what issues ECHR rules need to deal 

with, and subsequently analyzing what minimum requirements European states are al-

ready bound by through the ECHR. Lastly, there are some concluding observations, 

and a discussion on possible ways forward. 

 

1.5. Delimitations  

The comparative analysis is made from the dogmatic ECHR perspective and focuses 

on how the ECHR would legally bind European states in NIACs. Consequently, I do 

not go into detail regarding for example if rules on detention in IACs should be con-

sidered to be customary international law and thus applicable to NIACs as well.21 It is 

thus important to note that this thesis does not try to fully describe where IHL stands 

today, as that discussion would suffice for whole other paper. Therefore, in the sec-

tions analyzing what rules IHL prescribes today for different aspects of security 

detention, there is room for considerable debate and speculation, as a proposed soft 

law instrument is under development at the moment within the ICRC.  

Apart from identifying appropriate standards in themselves, another problem 

is implementation of said standards in situations of NIACs. Problems within this area 

can be lack of political will to apply the law, absence of mechanisms for supervision 

and compliance, and several others. Issues of implementation, for example training, 

knowledge and awareness, etc., will be largely left out. Implementation as a broader 

theme is thus not thoroughly analyzed. 

                                                
21 For such a study, see Hill-Cawthorne (2016), pp. 66-108, 132-142, and ICRC 
(2005), Customary international humanitarian law Vol. 1, Rules.  
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Issues of criminal detention, i.e. detention pending criminal prosecution or 

trial, are largely left out. However, some instruments regulate both security detention 

and criminal detention, and so some comparison is made between these two different 

sets of rules in order to further clarify the issues at hand.  

The issue of non-state actors is also largely left out. There is an ongoing dis-

cussion about obligations of non-state actors in NIACs, where some states have ex-

pressed concerns that imposing standards of detention on non-state actors serve to 

legitimize those actors.22 However, since the purpose of this thesis is to examine the 

potential influence of the ECHR on detention in NIACs, and since only states can be 

held responsible in front of the ECtHR, the issue of non-state actors is completely left 

out.23  

Further, as it is only possible to hold states accountable for breaches of the 

ECHR, questions of attribution of conduct become especially important. In general, 

attribution in international law means that an action or omission of a state entails 

international responsibility of that state for that act or omission, and it is thus a legal 

condition that an act or omission can be attributed to a state for it to be held respon-

sible.24 In military operations the issue of attribution is important to establish, as there 

are several potential entities that can be held responsible for the conduct of troops, 

mainly international organizations or states.25 As only states can be held liable in front 

                                                
22 This was raised in the process at the ICRC by some state actors, see for example 
ICRC (2013), Synthesis report, p. 28, ICRC (January 2014), Thematic Consultation, 
p. 6, and ICRC (October 2014), Thematic Consultation, p. 54.  
23 For this discussion, see especially Hill-Cawthorne (2016), pp. 99-110, 217-220, and 
further in ICRC (June 2015), Concluding report, pp. 33-35, Common Article 3.2 of 
the Geneva Conventions, and ICRC (1958), Commentary GC IV, p. 44.  
24 See ILC (2001), Draft Articles on Responsibility of States for Internationally 
Wrongful Acts, with commentaries, art 1 and 2, pp. 32-36.  
25 The ECtHR has ruled on several occassion on this delimitation, se mainly Behrami 
& Behrami v. France and Saramati v. France, Germany and Norway, and the cases of 
Al-Jedda v. the UK and  Al-Skeini and others v. the UK. The essential question is if it 
is the state or an international organization that has effective operational command 
over the troops in question, see Behrami & Behrami v. France and Saramati v. 
France, Germany and Norway, § 139. The ECtHR has also found that if a state 
assumed the exercise of some of the public powers normally to be exercised by a 
sovereign government, and thus assumed authority and responsibility for the 
maintenance of security, a state can exercise sufficient authority and control through 
its soldiers to attribute the conduct to the state in question, although the Court also 
attached significance that the organization, in these cases the UN, never assumed the 
effective control nor ultimate authority, see Al-Jedda v. the UK, §§74-86, Al-Skeini 
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of the ECtHR, international organizations are not formally bound by the ECHR, and it 

would thus be impossible to establish a violation of the ECHR if the act or omission is 

attributable to an international organization rather than a state. However, whether a 

conduct by armed forces should be attributed to a state or an international organiza-

tion (or both26) is not discussed, despite its practical importance for determining what 

entity is responsible for a human rights violation.27  

There are some other issues regarding security detention in NIACs that are 

not discussed here, mainly regarding conditions of detention and related detainee 

rights, protection of vulnerable groups, registration and monitoring of the well-being 

of detainees, and transfer of detainees between detaining authorities. All these issues 

have been identified by the ICRC as in need of development with regards to security 

detention in NIACs, and the ECHR would potentially have a great deal to say about 

the standards and rights applicable in those situations.28 However, they will not be 

further discussed, although a similarly structured study regarding those subjects 

would be interesting to undertake in the future.  

When discussing detention in general, and especially security detention, 

there is also the question on when detention is thought to begin. In NIACs, many 

different kinds of deprivations of liberty can occur, from security detention for gue-

                                                                                                                                      
and others v. the UK, §§ 143-150. For a critic of the ECtHR’s case law in this aspect, 
see Breitegger (2009).  
26 The commentaries to the ILC Draft Articles on the Responsibility of International 
Organizations state that dual or even multiple attribution of conduct cannot be 
excluded, i.e. that one single act or omission can be considered to be conducted by 
several entities at once, see ILC (2011), Draft Articles on the Responsibility of 
International Organizations, with commentaries, p. 16. However, Nollkaemper & 
Jacobs argue that the prevailing system of international responsibility suffers from a 
lack of clarity as to whether and when responsibility can in fact be shared or what 
consequences would arise from sharing it, Nollkaemper & Jacobs (2013), p. 422. See 
entire article Nollkaemper & Jacobs (2013) for a thorough commentary on shared 
responsibility and a proposed framework for handling shared responsibility in the 
future.  
27 For further reading on the attribution of conduct, see Messineo (2014), pp. 60-97, 
compare also with ICRC (1960), Commentary GC III, p. 133 on the responsibility of 
coalitions of states. See also Engdahl (2008) and Sari (2008). 
28 See mainly ICRC (2011), Challenges report, p. 15 ff, and ICRC (1 December 
2011), Strengthening legal protection for victims of armed conflicts, 31st International 
Conference of the Red Cross and Red Crescent, Resolution 31IC/11/R1. For an 
oversight of the ECHR views on detention conditions, see for example Press Unit – 
ECtHR (April 2016) Factsheet – Detention conditions and treatment of prisoners, on 
transfers of detainees, see for example Schabas (2015), p. 194 ff.  
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rilla warfare, to deprivations of liberty that might not conform to a common notion of 

“detention”, for example being stopped at a check point or having one’s house 

searched. Although the legal test for when detention is thought to begin is important, 

both for the legal grounds needed for coercive measures and to establish sufficient 

procedural rights for the detainee, it will not be further discussed here.29  

  

                                                
29 The starting point of determining whether something is to be defined as deprivation 
of liberty under the ECHR is the specific situation. Account must be taken of a whole 
range of factors such as the type, duration, effects and manner of implementation of 
the measure, for example the possibility to leave and the degree of control and 
supervision over the person, see for example Stanev v. Bulgaria, § 115, Fokas v. 
Turkey, § 74, Gillan and Quinton v. UK, § 56, Guzzardi v. Italy, § 92, Engels and 
others v. the Netherlands, § 59. It can thus be noted that the ECtHR establishes 
deprivation of liberty at a very early stage, namely when there is an element of 
physical coercion, although the exact manner of this is to be dependent on the 
situation. Most instances in NIACs, such as house searches, stopping at check points, 
etc. would thus be defined as a deprivation of liberty under Article 5 of the ECHR. Se 
further in Danelius (2015), pp. 109-112.  
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2. Method and material 

2.1. Is there a conflict of systems? 

Whether IHL and IHRL had a close relationship from the outset of their respective 

creation is somewhat contested.30 However, today they share the general principle of 

the respect for human dignity as an underlying principle.31 It is striking how even ene-

mies who stigmatize each other nevertheless uses the same vocabulary, both when 

regarding human rights violations and the appropriateness of military means and 

ends.32 The notion of human dignity has thus become of such paramount importance 

that some say it permeates the whole body of international law, giving rise to the 

interaction of the two bodies of law.33 This development has also been treaty based, 

for example the development of crimes against humanity, separated from war 

crimes,34 and references in IHL and IHRL treaties to the other body of law.35 The 

International Court of Justice (ICJ) has stated: 

 

“As regards the relationship between international humanitarian law 

and human rights law, there are thus three possible situations: some 

rights may be exclusively matters of international humanitarian law; 

                                                
30 For the view that they are closely related see for example Fortin (2012). For the 
opposing view, see for example Kolb (1998). On the influence of IHL to the 
development of IHRL, see for example Oberleitner (2013), p. 275 ff.  
31 See for example Sivakumaran (2010), ICRC (2011), Challenges report, p. 14. 
32 See for example Odello (2008). When considering the laws of war, Kennedy argues 
that the reason is that they are targeting the same global audience of elites, although 
one could argue that the use of such language serve to legitimize actions of states in 
the face of the common population as well, see Kennedy (2006), p. 24. 
33 ICTY – Trial Chamber (10 December 1998), Prosecutor v. Furundžija - Judgment, 
§ 183, see also for example Martin et al (2006) p. 1 ff. 
34 See Cryer (2010), although some contend that there is a connection between crimes 
against humanity and human rights violations, see for example Bassiouni (2011), pp. 
xxxi-xxxv.  
35 See for example the Convention on the Rights of the Child and its Optional 
Protocol to the Convention on the Rights of the Child on the Involvement of Children 
in Armed Conflict, or the influence of IHRL on the developments of additional 
protocols to the Geneva Conventions, for example in art 72 AP I, or the preamble of 
AP II. See also for example Schindler (1982), Provost (2002).  
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others may be exclusively matters of human rights law; yet others may 

be matters of both these branches of international law.”36 

 

Thus, with the support of the ICJ the confluence of IHL and IHRL seems to be well 

established, and the prevailing view seems to be that IHRL continues to apply in 

armed conflict, at least on a general level.37  

However, IHL and IHRL also differ in important aspects. Mainly, IHRL is a 

vertical concept of law, as it governs the obligations of state vis-à-vis persons who are 

subject to its jurisdiction, at least on the outset.38 In contrast, IHL instead best under-

stood as a horizontal concept, as it binds all parties to a conflict.39 The laws of war 

thus establish an equality of rights and obligations between several actors, to the 

benefit of those who are affected by a conflict, while IHRL mainly establishes obliga-

tions to be performed by states.40  

While some scholars are seemingly worried that the convergence may result 

in less, rather than more, protection of human rights,41 others say that reshaping IHL 

and IHRL will strengthen the humanistic approach of both bodies of law.42 Scholars 

also disagree on how to manage this confluence, as some argue that the conflicts that 

would arise can be solved with existing interpretive mechanisms,43 while others claim 

that current methods of interpretation will fail to harmonize the two regimes, and that 

                                                
36 ICJ (2004), Legal Consequences of the Construction of a Wall in the Occupied 
Palestinian Territory - Advisory Opinion, § 106. 
37 See also ICJ (1996), Legality of the Threat or Use of Nuclear Weapons - Advisory 
Opinion, § 25, and ICJ (2005), Case Concerning Armed Activities on the Territory of 
the Congo (Democratic Republic of the Congo v. Uganda), §§ 69–70, 216–217, see 
also Orakhelashvili (2008), Ben-Naftali (2011), p. 4 ff, Hill-Cawthorne (2016), pp. 
111-116. A particularly interesting area is the combination of IHL and IHRL in the 
mandates of peace operations, see Engdahl (2008). However, some scholars still 
contend this confluence, see for example Bowring (2010).  
38 See for example Shelton & Gould (2013) p. 562, and Scheinin (2013), p. 536 ff. 
39 See for example Sassòli & Bouvier (2006), p. 103, Greenwood (2008b), p. 45 ff. 
40 There is some contention to this, as there are developments of the horizontal effect 
of human rights, see for example Steiner, Alston & Goodman (eds.) (2008), p. 1156 
ff., 1385 ff. However Greenwood points out that the mechanisms for supervision of 
human rights is at least mainly applicable to states, Greenwood (2008b), p. 76, which 
is also true for the ECHR.  
41 See for example Lubell (2005), Schabas (2007), and Shany (2011). 
42 See for example Bell (2011).  
43 Mainly referring to lex specialis, a position meaning that a law that is more specific 
to a certain situation should prevail. See for example Sassòli (2011). 
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the conflict must be solved in another way.44 Yet even other scholars believe that the 

convergence between the two regimes is both substantive and substantial, indicating a 

movement towards a new merger of both bodies of law into one.45 Therefore, al-

though there has been a shift from an idea that IHL and IHRL are mutually exclusive 

to them being complementary, scholars disagree on the exact implication of this 

change, both as regards its consequences and its concrete implementation.46  

However, the theoretical approach taken is this thesis is more pragmatic. As 

the ECtHR has shown a clear willingness to continue to apply the ECHR to situations 

of armed conflict,47 there is no reason to assume that the Court will allow IHL to com-

pletely dominate the interpretation of different situations, although there are of course 

signs of a willingness to incorporate IHL provisions as well.48 The Court has further 

stated that:  

 

“When creating new international obligations, States are assumed not to 

derogate from their previous obligations. Where a number of apparently 

contradictory instruments are simultaneously applicable, international 

case-law and academic opinion endeavour to construe them in such a 

way as to coordinate their effects and avoid any opposition between 

them. Two diverging commitments must therefore be harmonised as far 

                                                
44 For example through political means, see Milanović (2011).  
45 See volume of Arnold & Quenivet (eds.) (2008).  
46 For a recent overview on the debate, both with regards to detention and to state 
practice see Hill-Cawthorne (2016), pp. 144-191, which concludes that most 
commentators seem to believe that IHL should act as controlling body of law, either 
displacing or modifying IHRL rules. However, Hill-Cawthorne shows that this would 
only be the case when there is a shared intention to that effect, which can be true for 
IACs given the universal ratification of the Geneva Convention, but not with regards 
to security detention in NIACs, see ibid. pp. 161-164, and the examination of state 
practice in ibid. pp. 164-191. 
47 See for example Al-Skeini v. the UK, Varnava and others v. Turkey, Loizidou v. 
Turkey, among many examples. Schabas also argues that the inclusion of war as an 
legitimate reason for derogation points to the fact that the drafters clearly 
contemplated that the ECHR might apply during war time, Schabas (2015), p. 153. 
48 See mainly Hassan v. the UK, but also Varnava and others v. Turkey, Isayeva and 
others v. Russia, among many examples from conflicts in Chechnya and Turkey. For 
an overview of the ECtHR’s case law regarding armed conflict, see Schabas (2015), 
pp. 153-158, and Press Unit – ECtHR (March 2016) Factsheet – Armed Conflict. 
Most cases concern the application of Article 2 of the ECHR on the right to life.  
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as possible so that they produce effects that are fully in accordance with 

existing law.”49 

 

Thus, the devil seems to be in the detail, and an analysis of applicability of the ECHR 

in particular situations of armed conflict is still relevant, despite the discussion going 

on in academia and the diverging views there. However, such a position is not meant 

to preempt any conclusion as to in what way, if any, the ECHR is likely to influence 

the standards set in particular situations. It is only recognition of the fact that each 

situation must be analyzed in its own right, rather than making sweeping statements 

on the applicability or disqualification of the ECHR in situations of an armed conflict. 

 

2.2. Method 

The employed perspective of this thesis is comparative in its overarching purpose, as 

the standards set by the ECHR are being analyzed to see if they are relevant for situa-

tions of armed conflict, a context normally governed by the laws of war.  Compara-

tive method is often used to better evaluate possible solutions when incorporating new 

bodies of law, and to increase the understanding of how different bodies of law can 

interact. In addition, the comparative method plays an important role in the harmoni-

zing of different systems of law, as it for example can ease the discovery and applica-

tion of common concepts.50 The purpose of employing a comparative perspective in 

this thesis is thus to understand the similarities and differences between the ECHR 

and IHL, in order to clarify the legal standing of today.  

In comparative law, it is important to take the function of the rules as a 

starting point for the analysis, i.e. what a given rule is supposed to achieve. The func-

tion of a rule is used as a stabilization factor for the comparison itself, as to make sure 

that the comparison is not led astray.51 Therefore, it is important to be aware of both 

                                                
49 Stichting Mothers of Srebrenica and Others v. the Netherlands, §139, but see also 
Hassan v. the UK, Varnavava and others v. Turkey, Issa and others v. Turkey, among 
others.  
50 See Valguarnera (2013), p. 143.  
51 Valguarnera (2013), p. 153. 
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common core principles of ECHR and IHL, such as human dignity, and different core 

principles, such as military necessity.52  

For example, in IHL, the principle of military necessity is weighted against 

the principle of humanity, leading to interpretations that could differ from that of the 

ECHR, as the ECHR perhaps would prioritize the protection against arbitrariness 

higher. Thus, one of the main advantages of a comparative approach is to examine if 

and how such core principles from different bodies of law are compatible in specific 

situations.53 However, when doing such an analysis it is also important to keep in 

mind the structural differences between ECHR and IHL, as the former is mainly a 

vertical concept of law, while the latter is horizontal.54 One should therefore not pre-

sume that the comparison between the two systems of law would lead to the same out-

come.55 To the contrary, the interesting analysis will be when they do not lead to the 

same conclusion, although one must be diligent in adopting a neutral position, not to 

prefer any result.  

However, as the purpose of this thesis is to uncover the rules by which 

ECHR binds its signatory states when regarding security detention in NIACs, the em-

ployed analysis must also be dogmatic. The purpose of a dogmatic view is often de-

scribed to uncover the solution to a legal problem by examining applicable rules.56 

Further, Kleineman states that it is the connection between the abstract rules and the 

concrete implementation of those rules that gives legal dogmatics its special charac-

ter.57 Legal dogmatics is thus taken as a starting point when determining what obliga-

tions the ECHR imposes, in order to further clarify their concrete implementation in 

situations of security detention in NIACs.  

The basis for a dogmatic analysis is its inherent demand on using proper 

legal sources, and thus the relevant methods of interpretation for the ECHR will be 

further discussed below.58 Kleineman also points out that the ability to weight teleo-

                                                
52 See for example Carozza (2013), p. 345 ff., Greenwood (2008a), p. 37, Kolb & 
Hyde (2008), p. 47.  
53 Valguarnera (2013), p. 143.  
54 Again, see for example Shelton & Gould (2013) p. 562, and Scheinin (2013), p. 536 
ff., Sassòli & Bouvier (2006), p. 103, Greenwood (2008b), p. 45 ff. 
55 Compare with the critic of the comparative method, Valguarnera (2013), p. 153 ff., 
although that critic is focused on a comparison between two national systems of law.  
56 Kleineman (2013), p. 26. 
57 Kleineman (2013), p. 26.  
58 Kleineman (2013), p. 29.  
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logical interpretations of law against the ordinary statements of common legal sources 

is a sign of the ability to perform legal dogmatic analysis.59 It is therefore important to 

incorporate the purpose and underlying rationale for the protections afforded in the 

ECHR when arguing for a certain interpretation. The legal dogmatic method also 

inherently implies a “bound” argumentation, i.e. arguments that are strongly connec-

ted to the legal sources, in contrast to more free legal arguments that can incorporate 

overarching principles on for example fairness, justice, equality, etc.60 Thus, such an 

interpretation must in itself be rooted in those fundamental principles and underlying 

rationales that have been identified in the ECHR, and there is therefore a connection 

to a dogmatic perspective even when applying a teleological interpretation. 

The use of the dogmatic method when comparing different systems of law 

can also lead to significant problems of conflict, as the underpinning logic of different 

legal systems can hamper the ability to construct one, legally dogmatic solution to a 

particular problem.61 As stated before, it is therefore important to have a sense of how 

the two different bodies of law are perceived to interact, in order to avoid such inter-

pretations that would be contrary to the inherent logic of one of the two systems. This 

approach also makes it necessary to establish enough knowledge about how IHL 

would look at similar situations, although the rules regarding security detention in 

NIACs are unclear. Therefore, it is necessary to include a segment on the rules rela-

tion to security detention in IHL, although they are only applicable to IACs.  

Thus, the overarching purpose of this thesis is comparative, encompassing 

both security detention in IACs and the view of the ECHR, although the focus is first 

and foremost dogmatic, examining the perspective of the ECHR on security detention 

in NIACs.   

                                                
59 Kleineman (2013), p. 28.  
60 See Kleineman (2013), p. 27.  
61 See Kleineman (2013), p. 30, and Valguarnera (2013), p. 147 ff.   
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2.3. Material, principles and sources of law 

2.3.1. Interpretation of the ECHR 

The ECHR can in general be understood as a legal system in its own right, as it im-

poses its rules and regulations on other legal systems.62 This influence is usually evi-

dent on national systems of signatory states, but in the case of this thesis, the in-

fluence of the ECHR also extends to the laws of war. Thus, the interpretation of the 

ECHR greatly influences the extent of its impact, but the only place that the Con-

vention itself speaks of interpretation is its Article 17:  

 

“Nothing in this Convention may be interpreted as implying for any 

State, group or person any right to engage in any activity or perform 

any act aimed at the destruction of any of the rights and freedoms set 

forth herein or at their limitation to a greater extent than is provided for 

in the Convention.”63 

 

Therefore, the interpretation of the ECHR could be seen as something that must be 

done from the perspective of the inherent logic of the ECHR system, not to ground-

lessly import any interpretations from other legal systems, such as domestic ones. 

Thus, the ECtHR defines its own legal terms as autonomous from their interpretation 

in domestic systems.64  

However, the Court usually relies on the methods of interpretation that are 

found in the Vienna Convention on the Law of Treaties (VCLT).65 It has for example 

stated that “[t]he starting point for the Court’s examination must be its constant prac-

tice of interpreting the Convention in the light of the rules set out in the Vienna Con-

vention on the Law of Treaties”,66 and that “Article 31 to 33 [of the VCLT] enunciate 

                                                
62 For a short overview of, and problems with defining a legal system, see 
Valguarnera (2013), p. 147 ff.  
63 Article17 ECHR.  
64 See Letsas (2010), p. 523 ff.  
65 For an overview, see Schabas (2015), p. 34 ff. 
66 Hassan v. the UK, § 100, although the reasoning and subsequent conclusions of the 
ECtHR in that case has been criticized in some parts, mainly the Court’s reliance on 
the VCLT and state practice, see for example Hill-Cawthorne (16 September 2014), 
The Grand Chamber Judgment in Hassan v UK (EJIL Talk) and De Koker (2015). 
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in essence generally accepted principles of international law”.67 Thus, it is thoroughly 

established that the method of interpretation of the ECHR is based on the general con-

cepts of interpretation of treaties in Articles 31-33 in the VCLT.68  

Further, the ECtHR often states that the ECHR “cannot be interpreted in a 

vacuum”,69 and that there is an “obligation to take account of the relevant rules and 

principles of international law and to interpret the Convention so far as possible in 

harmony with other rules of international law of which it forms a part”.70 With refe-

rence to Article 38.1 of the Statute of the ICJ, the ECtHR continuously names inter-

national treaties and decision by other international courts as sources of international 

law that has inspired the Courts reasoning.71 Thus, the ECHR legal system frequently 

allows itself to be inspired by other sources of international law.  

However, turning to the application of interpretation, the ECtHR often state 

that “the Convention must be interpreted and applied in a manner which renders its 

rights practical and effective, not theoretical and illusory”.72  This notion would also 

relate to the principle of effectiveness in international law, whereby the ECtHR would 

have to interpret the ECHR in a way that is necessary for it to fulfill its purpose.73  

When looking at the development of the ECHR, Schabas argues that there 

was at the outset an understanding of the Convention as a dynamic body of law ca-

pable of adjusting itself to a changing environment, as the drafters included in the 

Preamble that they were taking the “first steps” for the enforcement of rights.74 This 

has been confirmed subsequently in the ECtHR’s case law, defining the ECHR as a 

                                                
67 Golder v. the UK, § 29. 
68 The ECtHR usually refers to art 33 of the VCLT when solving language 
discrepancies, see for example Brogan and others v. the UK and Schabas (2015), pp. 
45-46. Although both the French and the English versions of the ECHR are equal, this 
thesis on the wording used in English, both as regards the ECHR and the case law. 
69 Saadi v. the UK, § 62, among many others. 
70 Catan and others v. Moldova and Russia, § 136, among many others. See also 
Burgorgue-Larsen (2012).  
71 For an overview, see Schabas (2015), pp. 37-44.  
72 Varnava and others v. Turkey, § 160, see also for example Salduz v. Turkey, § 51, 
Scoppola v. Italy, § 104, among many others. For a descriptive overview of different 
interpretative practices, see Schabas (2015), pp. 33-50, for a general discussion on the 
interpretations of the Court, see for example Letsas (2010).  
73 Sergey Zolotukhin v. Russia, § 80, and art 31 VCLT, see also Rietiker (2010) and 
Akande (2014), p. 259.  
74 Schabas (2015), p. 48, see also Preamble of the ECHR.  
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“living instrument” that must be interpreted in present-day conditions.75 In the same 

spirit the Court has stated that it “is not formally bound to follow any of its previous 

judgments”.76 However, the ECtHR has also stated that “it is in the interests of legal 

certainty, foreseeability and equality before the law that it should not depart, without 

cogent reason, from precedents laid down in previous cases”.77 Thus, the ECtHR usu-

ally cites its previous case law to a great extent, and Mowbray concludes that there is 

a broad consensus among commentators of the ECHR that significant rulings by the 

ECtHR are generally followed in subsequent cases.78 There is thus no formal rule of 

binding precedent, allowing the ECtHR to deviate and change its case law from time 

to time, although there seems to be a de facto practice of respecting earlier case law in 

most instances.79  

The doctrine of margin of appreciation also plays a significant role in the 

ECtHR case law.80 The basic assumption of the margin of appreciation is that the 

ECHR sets guidelines rather than standardized solutions, leaving states with different 

choices when implementing the rights and freedoms established by the ECHR within 

their own legal systems.81 However, the margin of appreciation doctrine also differs 

depending on the issue at hand. When determining issues like economic or social 

policy,82 sentencing of criminals,83 or sensitive political, ethical, or moral question,84 

the Court has often been mindful to allow the states to make their own proportionality 

assessment, repeatedly stating that national authorities are more suited to make such 

                                                
75 See for example Sergey Zolotukhin v. Russia, § 80, and Letsas (2010), p. 527 ff.  
76 Herrmann v. Germany, § 78, and Scoppola v. Italy, § 104, Chapman v. the UK, § 
70.  
77 Scoppola v. Italy, § 104.  
78 Mowbray (2009), p. 183.  
79 Mowbray (2009), p. 183. Mowbray also argues that when the ECtHR does deviate 
from previous case law, the Court never explicitly says that it does so, but rather uses 
softer language such as saying that the case law is “further developed”, see ibid. p. 
198.  
80 It will for example been added to the Preamble of the ECHR, recital 6, together 
with the principle of subsidiarity to which it is closely related, when Protocol No. 15 
of the ECHR comes into force, although the intention does not seem to be to alter the 
application of the ECHR, see Schabas (2015), p. 79.  
81 See for example Nigro (2010), p. 535, Greer (2000), p. 5 and Schabas (2015), p. 78 
ff.  
82 See for example and Stec and others v. the UK (on pensions).  
83 See for example Vinter and others v. the UK. 
84 For example on when life is thought to begin (Vo v. France), and on abortion (A, B, 
and C v. Ireland, although see also P. and S. v. Poland).  
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decisions.85 However, when considering for example the functioning of judicial 

systems, the Court has stated that states must adhere to some basic procedural prin-

ciples, while keeping the diversity of the different judicial systems.86 Thus the ECtHR 

does not refer to the margin of appreciation in such cases, which consists more of 

setting the lowest acceptable guarantees rather than allowing national authorities to 

make their own proportionality assessment.87  

The ECtHR has sometimes stated that the ECHR must be read as a whole, 

and interpreted in such a way to promote internal consistency and harmony between 

its various provisions.88 However, it seems unclear what practical implication this has, 

as Schabas argues that have been some instances where this has been disregarded.89 

Thus, it is unclear what weight should be given to this specific notion of interpret-

tation.  

Thus, the best method of interpretation of the ECHR is to look at the con-

sistency of the Court’s case law, subject to the notion of practical and effective pro-

tecttion of rights, while at the same time allowing states to exercise their margin of 

appreciation. However, if confronted with a situation not previously examined, the 

ECtHR has shown willingness in incorporating the provisions of other sources of 

international law.  

 

2.3.2. International humanitarian law 

As the purpose of this thesis is to examine the influence of the ECHR on security 

detention in NIACs, the provisions of IHL are also relevant as a comparison and 

potential influence on the ECHR. However, it is important to note that this thesis does 

not try to establish what regulations IHL would provide for in specific situations. The 

inclusion of IHL is only meant as a background for the comparison with the ECHR, to 

gauge the different levels of protection afforded. Thus, there is no concerted effort to 

fully disclose or discuss what rules IHL would prescribe in security detention in 

NIACs.90 

                                                
85 See for example Tammer v. Estonia, § 60, with references.  
86 See Schabas (2015), pp. 272-320.  
87 See Greer (2000), p. 5.  
88 See for example Saadi v. the UK, § 62, and Hirsi Jamaa and others v. Italy, § 171.  
89 See Schabas (2015), p. 47.  
90 Again, for such a study, see Hill-Cawthorne (2016), pp. 66-109.  
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The general sources of IHL can be both treaty based and form part of custo-

mary international law.91 For the purpose of security detention, it is mainly the Third 

and Fourth Geneva Conventions (GC III and GC IV) that will be relied upon, al-

though the Addition Protocols (AP I and AP II) also has some relevant provisions.92 

To supplement the interpretations of these provisions, one can use the Commentaries 

developed by the ICRC, although being mindful that they do not constitute a formal 

part of the conventions.93 However, it is only AP II and Common Article 3 that is for-

mally applicable to NIACs.  

The underlying principles of IHL are however central to interpret any po-

tential confluence with the ECHR, and it is thus important to have a sufficient under-

standing of their functioning in order to evaluate their relevance. It is mainly the prin-

ciple of military necessity that is important in this respect, weighted against the prin-

ciple of humanity. In general, the principle of military necessity states that a bellige-

rent party may only apply the amount and kind of force necessary to defeat the 

enemy.94 However, IHL must also conform to humanitarian requirement, and military 

necessity can therefore not justify seeking military advantages using forbidden 

means.95 The principle of necessity thus adds another level of restraint different from 

humanitarian concerns, as it also forbids all actions that are not necessary for the 

achievement of legitimate goals.96 Flowing from military necessity is also the prin-

ciple of proportionality, which states that the measures taken must be proportionate to 

the aim, and the principle of distinction, which requires that belligerents distinguish 

between military and civilian targets, and only attack military targets.97 

                                                
91 Kolb & Hyde (2008), p. 51 ff., Greenwood (2008a), p. 27 ff.  
92 Although both the French and English texts are valid according to art 150 GC IV, 
this thesis will only refer to the English version, despite slight difference in meaning 
for some part, see further discussion in ICRC (1958), Commentary GC IV, p. 54 ff. 
93 Compare art 32 VCLT and ILC (1966), Yearbook of the International Law 
Commission, p. 221.  
94 This principle has a long history, see for example Greenwood (2008a), p. 35, Kolb 
& Hyde (2008), p. 43 ff.  
95 Greenwood (2008a), p. 37, Kolb & Hyde (2008), p. 47. 
96 Greenwood (2008a), p. 38. 
97 See ICRC (2005), Customary international humanitarian law Vol. 1, Rules, p. 46 
ff. (on proportionality), and art 13.2 AP II and ICRC (2005), Customary international 
humanitarian law Vol. 1, Rules, p. 3 ff., and p. 25 ff. (on distinction). 
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Customary international law is also relevant to regulating behavior in 

NIACs.98 In general, to show that a rule is customary international law, it needs to 

show that it is acted upon in practice and that states believe that such a practice is 

legally required.99 Provisions of IHL that are deemed to be customary international 

law apply to all parties of an armed conflict.100 In can be noted that the Third and 

Fourth Geneva Conventions are universally ratified, and so the question is if these 

provisions are applicable to NIACs as well, based on their eventual status as cus-

tomary international law.101 However, AP II is not universally ratified.102 In addition, 

the AP II only applies to certain NIACs, as a conflict must oppose state armed forces 

against non-state armed groups, and the non-state party must exercise territorial 

control to a degree that allows it to carry out sustained and concerted military opera-

tions for the AP II to be applicable.103 However, most of the substantial provisions of 

AP II should be applicable to all NIACs by virtue of customary international law.104  

Regarding customary international law, the lack of an agreed upon legal text 

complicates the deciphering of the detailed content of customary law, and the ICRC 

thus argues that even if states were to agree on the content of customary international 

law in a security detention context, it would likely remain formulated in general 

terms.105 It is also unclear exactly which provisions would be transferrable from the 

Geneva Conventions to NIACs, at least when regarding security detention.106 In 

addition, a recent study on customary international law and security detention in 

                                                
98 Kolb & Hyde (2008), p. 56, Greenwood (2008a), p. 33. 
99 Art 38.1 (b) of the Statute of the ICJ, see further for example Thirlway (2014), p. 97 
ff., Kolb & Hyde (2008) p. 51, and Bring, Mahmoudi & Wrange (2011), p. 29.  
100 See for example Bring, Mahmoudi & Wrange (2011), p. 29.  
101 The Geneva Conventions have universal participation with 196 signatory states, 
ICRC (2014), Annual report, p. 607.  
102 The AP II has 168 state parties as of now, ICRC (2014), Annual report, p. 607. 
There are a number of major military powers that have chosen not to become parties 
to the AP II, such as the US, Iran, Israel, and India, see further Greenwood (2008a), p. 
30. 
103 Art 1 AP II, see further ICRC (1987), Commentary AP II, p. 1348 ff.  
104 See ICTY – Appeals Chamber (2 October 1995), Prosecutor v. Tadić - Decision 
on the Defence Motion for Interlocutory Appeal on Jurisdiction, § 117, and further 
Fleck (2008), p. 622. See also ICRC (2005), Customary international humanitarian 
law Vol. 1, Rules. 
105 ICRC (2012), Background paper, p. 4.  
106 Many rules on means and methods of fighting are generally accepted to be 
applicable in NIACs, see ICRC (2005), Customary international humanitarian law 
Vol. 1, Rules, and further Fleck (2008), p. 624, ff.   
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NIACs concluded that the only customary rule is the general prohibition on arbitrary 

detention.107 Therefore, although not disregarding from customary international law 

as an influence in IHL, this thesis does not delve deeper into what would constitute 

customary international law in situations of security detention. However, as the two 

bodies of law that could be relevant to regulations for security detention in NIACs are 

IHL and IHRL, it is still necessary to have an understanding of the regulations of IHL. 

The material used will thus mainly be the Third and Fourth Geneva Conventions 

interpreted in the plain meaning of the articles, although sometimes supplemented by 

the ICRC Commentary, even if they are not applicable to NIACs as such.  

 

2.3.3. Copenhagen Process Principles and Guidelines 

The only hitherto concrete outcome document of trying to establish rules for detention 

in armed conflict is the Copenhagen Process Principles and Guidelines (CPP), al-

though they are not legally binding.108 It was an initiative by the Danish government 

in 2007, to gather some states and organizations to address to develop principles to 

guide the implementation of the existing obligations with respect to detention in 

international military operations.109 Some 23 states participated, as well as inter-

governmental organizations such as the EU, AU, Nato, UN, and in addition some civil 

society organizations was consulted at certain stages in the process.110  

The CPP were welcomed by sixteen states, including the five permanent 

members of the United Nations Security Council (UNSC), which should be inter-

preted as the principles being a useful outline for a global approach to detention. As 

stated, they are not considered to be legally binding, but can nonetheless inform 

practice.111 The CPP Chairman commentary is not to be considered agreed upon by 

the participating states, as they only “took note” of the annexed commentary upon its 

                                                
107 Hill-Cawthorne (2016), p. 98.  
108 See Oswald (2013), p. 722, and CPP Chairman commentary art 16.2. 
109 The International Security Assistance Force (ISAF), the multinational force in 
Afghanistan, constituted the factual background for the process according to Winkler 
(2010), p. 490, as bilateral agreements have afforded detainees different levels of 
protection, see also Brannagan (2010), p. 517 ff. 
110 CPP para I. The states were Argentina, Australia, Belgium, Canada, China, 
Denmark, Finland, France, Germany, India, Malaysia, New Zealand, Nigeria, 
Norway, Pakistan, Russia, South Africa, Sweden, Tanzania, the Netherlands, Turkey, 
Uganda, the United Kingdom, and the United States of America. 
111 See Oswald (2013), p. 722, and CPP Chairman commentary art 16.2.  
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release, and the CPP Chairman commentary also stated that delegations would not be 

asked to associate themselves with it.112  

According to the CPP Chairman commentary, the principles themselves 

cannot constitute a legal basis for detention. Instead, they were intended to reflect 

generally accepted standards in IHL, and the binding nature of those obligations is 

established by another treaty, or customary international law. Further, inclusion of a 

provision should not be taken as evidence that states regard the practice as required 

out of a sense of legal obligation.113 In addition, nothing in the CPP is intended to 

justify a departure by non-State actors from applicable international or national 

law.114 Thus, the drafters of the CPP did not intend to create a legal basis for detention 

by accepting the principles, or to create new legal obligations with regards to deten-

tion.  

Further, where a person is detained in situations of armed conflict IHL will 

act as lex specialis, according to the CPP Chairman commentary. That law may be 

supplemented or informed by human rights law depending on the detaining autho-

rity’s legal obligations, and thus applicable IHRL can establish some rules and stan-

dards in NIACs.115 The CPP Chairman commentary further state that interpreting and 

applying the CPP is always subject to the obligations that states and other entities 

have in international law and they should thus always be interpreted and applied in a 

manner that fully complies with obligations found in applicable international legal 

regimes.116 Thus, it seems as if the purpose of the CPP was that it would only be 

applicable where no other obligations exists, giving it a distinct subsidiary character.  

The CPP also only apply to the detention of persons who are being deprived 

of their liberty for reasons relating to an international military operation. However, 

international military operation is not clearly defined.117 The use of the term “inter-

national military operations” seems to signify that the principles are thought to be 

applicable to operations that have a cross-border component, for example when a state 

deploys troops in another state to assist that state in an internal armed conflict, al-

though an international military operation could be conducted outside the scope of a 

                                                
112 CPP para XIII, compare with art 31.2 (b) VCLT, see also Oswald (2013), p. 722. 
113 CPP Chairman commentary art 16.2, se also CPP art 4.   
114 CPP Chairman commentary art 16.3. 
115 CPP Chairman commentary art 4.5.  
116 CPP Chairman commentary art 16.1. 
117 Art 1 CPP.  
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NIAC (see definition below). The word “military” also seems to imply that the prin-

ciples are not meant to be applicable to law enforcement operations.118 The CPP also 

have a broader scope than the analysis in this thesis, as it includes criminal detention 

as well.119  

The outcome document was also severely criticized by Amnesty Interna-

tional.120 Nevertheless, as it is still the only concrete outcome document hitherto re-

garding detention situations and that it has tried to influence the practice of states in 

these situations, it is still relevant to use a background for the analysis.  

 

2.4. Definitions and prerequisites 

2.4.1. Definition of security detention  

The most basic understanding of security detention is that it consists of a deprivation 

of liberty for security reasons, without the purpose of bringing of criminal charges.121 

It is a non-criminal, non-punitive measure of control, whereby the individual is dee-

med to pose a threat to the security. Thus, the inherent purpose of security detention is 

not to punish individuals for past conduct, but to protect against a perceived threat 

that the individual poses.122 The reasons for security detention can vary greatly, such 

as preparation of crimes, for example terrorism, or it can be military activity, such as 

the participation of hostilities or sabotage.123  

The main delimitation is towards criminal detention, as that refers to deten-

tion that takes place with the aim of prosecuting and sentencing a person for a crimi-

nal offence.124 Thus, the difference is mainly based on the purpose and reasons for 

                                                
118 Oswald (2013), p. 721. 
119 See CPP art 13.  
120 See Amnesty International (2012), Outcome of Copenhagen Process on detainees 
in international military operations undermines respect for human rights. 
121 See for example Hill-Cawthorne (2016), p. 1, and ICRC (June 2015), Concluding 
report, p. 10. See also Pejic (2005).  
122 See for example ICRC (2013), Synthesis report, p. 13 
123 See for example cases of Lawless v. Ireland, Brannigan and McBride v. the UK, 
Chahal v. the UK.  
124 Procedural guarantees for criminal detention in IHL are similar to IHRL, and 
requires for example a fair trial, see arts. 82-88 and 99-108 GC III, arts. 64-76 GC IV, 
art 75 AP I, art 6 AP II, and ICRC (2005), Customary international humanitarian law 
Vol. 1, Rules, pp. 344-373.  
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detention, as criminal detention also inherently implies further action from the de-

taining authority, namely to bring charges.125 Security detention on the other hand 

does not entail anything else than the detaining authority intending to continue the 

detention until the reasons for the threat has subsided. Security detention should thus 

in all cases be viewed as an exceptional measure, given its great impact on the liberty 

of a person.126  

In this thesis, similar expressions such as administrative detention, intern-

ment, security detention, and preventive detention are used, but the difference of 

wording is not intended to signal any difference in meaning. When a different mea-

ning is indeed intended, it will be sufficiently signaled through for example speci-

fically using “criminal detention”.127  

 

2.4.2. Definition of armed conflicts 

In an oft-cited judgment, the International Criminal Tribunal for Yugoslavia (ICTY) 

stated that “an armed conflict exists whenever there is a resort to armed force between 

States or protracted armed violence between governmental authorities and organized 

armed groups or between such groups within a State”.128 Thus, there are two sorts of 

armed conflicts in international law – international armed conflicts (IACs) and non-

international armed conflicts (NIACs). The definition of IACs is also found in 

Common article 2 of the Geneva Conventions, which state that the Conventions “shall 

apply to all cases of declared war or of any other armed conflict which may arise be-

tween two or more of the High Contracting Parties”.129 NIACs on the other hand is 

defined as all armed conflicts not of an international character, i.e. armed conflicts 

                                                
125 See Engels and others v. the Netherlands, and further Schabas (2015), p. 276 ff. 
126 See ICRC (1958), Commentary GC IV, p. 368. 
127 Compare with art 5 AP II, where ”interned” is meant to be detention for security 
reasons, while ”detained” is meant to be detention for criminal reasons, see ICRC 
(1987), Commentary AP II, p. 1386.  
128 ICTY – Appeals Chamber (2 October 1995), Prosecutor v. Tadić - Decision on the 
Defence Motion for Interlocutory Appeal on Jurisdiction, § 70.  
129 Common article 2 of the Geneva Conventions. There is some debate as regards the 
intensity, if any, needed for something to qualify as an IAC. The ICRC argues that 
any difference arising between two States and leading to the intervention of members 
of the armed forces is an international armed conflict, see ICRC (1960), Commentary 
GC III, p. 23, while others argue that there must be a certain intensity to the fighting 
and that isolated clashes do no entail the applicability of IHL, see for example 
Greenwood (2008b), p. 48.  
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that that do not involve two or more state parties.130 However, in order to distinguish 

NIACs from internal disturbances and tensions, such as riots, isolated and sporadic 

acts of violence, unorganized and short-lived insurrections, organized crime, terrorism 

or other acts of a similar nature,131 there are further two factual criteria needed to de-

fine a situation as a NIAC: 

 

- The violence must reach a certain level of intensity, and  

- The parties involved must demonstrate a certain level of organization.132  

 

The assessment of intensity of the violence is dependent on the developments on the 

ground. Indicative factors include the number, duration and intensity of armed con-

frontations, the types of weapons and equipment used, the number and type of 

munitions fired, the number of persons and forces taking part in the violence, the 

number of casualties, the material destruction, and the number of civilians fleeing 

combat zones.133 Thus, one usually speaks of “protracted armed violence”, either 

between governmental troops and an armed organized group, or between several 

armed organized groups.134 The ICRC argues that it should not matter if a NIAC takes 

place within one state territory or if it spills over into neighboring territory, as the 

crossing of a border does not absolve the parties of their IHL obligations.135  

Factors that have been identified on which the level of organization can be 

assessed include the existence of a command structure, disciplinary rules and mecha-

nisms within the group, the existence of a headquarters, the ability to procure, distri-

bute and transport arms, the groups ability to plan, coordinate and carry out military 

operations such as troop movements and logistics, the ability to negotiate and con-

                                                
130 ICRC (2011), Challenges report, p. 8. 
131 AP II art 1.2, see also ICTY – Trial Chamber (7 May 1997), Prosecutor v. Tadić - 
Judgment, § 562 and article 8, paragraph 2(f) of the ICC Statute.  
132 ICTY – Trial Chamber (7 May 1997), Prosecutor v. Tadić - Judgment, § 562. 
133 ICTY – Trial Chamber (3 April 2008), Prosecutor v. Haradinaj et al. - Judgment, 
§ 49, see also ICTY – Trial Chamber (30 November 2005), Prosecutor v. Fatmir 
Limaj – Judgment, §§ 94-134. 
134 ICTY – Appeals Chamber (2 October 1995), Prosecutor v. Tadić - Decision on the 
Defence Motion for Interlocutory Appeal on Jurisdiction, § 70. 
135 See ICRC (2011), Challenges report, p. 31.  
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clude agreements such as peace accords or cease-fires, etc.136 Thus, even though the 

level of violence is thought to be high in a certain situation, one does not speak of a 

NIAC unless there is a sufficiently organized armed group involved.137 

Thus, the definition of a NIAC must mainly be determined by objective 

assessment of the facts on the ground. In addition, IHL applies from the initiation of 

such armed conflicts and extends beyond the cessation of hostilities until a peaceful 

settlement is achieved.138 IHL is also applicable in the whole territory under control of 

a party, whether or not actual combat takes place there.139 Thus, the rules of NIACs 

will apply throughout the territory of any state involved in a NIAC, including any 

rules regarding detention.  

 

2.4.3. Extraterritorial applicability of the ECHR  

In order to ensure the applicability of the ECHR in all situations of security detention, 

the notion of extraterritoriality must also be examined. The starting point for the 

ECHR is that contracting states shall secure all individuals within its jurisdiction the 

rights and freedoms of the ECHR.140 That means firstly that the protections of the 

ECHR apply within the territory of a signatory state. However, jurisdiction is a 

broader term than territory, and there are therefore situations when the ECHR applies 

even outside the territory of a state.141  

                                                
136 See ICTY – Trial Chamber (3 April 2008), Prosecutor v. Haradinaj et al. - 
Judgment, § 60, see also ICTY – Trial Chamber (30 November 2005), Prosecutor v. 
Fatmir Limaj – Judgment, §§ 135-170. 
137 Defining whether a non-state armed group constitutes a party to a conflict in a 
specific situation can be complicated, partly because there can be substantial 
problems with the facts on the ground, and partly because a state might not wish to 
acknowledge that they are involved in a armed conflict with an insurgent group for 
political reasons, see further ICRC (2011), Challenges report, p. 8 ff. 
138 ICTY – Appeals Chamber (2 October 1995), Prosecutor v. Tadić - Decision on the 
Defence Motion for Interlocutory Appeal on Jurisdiction, § 70. 
139 ICTY – Appeals Chamber (2 October 1995), Prosecutor v. Tadić - Decision on the 
Defence Motion for Interlocutory Appeal on Jurisdiction, § 70. 
140 Art 1 ECHR.  
141 This is because jurisdiction also entails other aspects, such as ratione temporis, 
ratione personae, and ratioe materiae, see Schabas (2015), p. 92 ff. However, one 
should note the difference between “under the jurisdiction of a signatory state” and 
whether somebody’s rights have been violated. These are two separate legal 
assessments that both have to be fulfilled in order for the ECtHR to hear a case on the 
merits, see Department of the Jurisconsult – ECtHR (2014), Practical guide on the 
admissibility criteria, p. 14 ff. and ibid. p. 41 ff.  
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The ECtHR have found that a state can incur liability for actions or 

omissions outside its territory, either because the state has control over a certain 

geographical area, or because the state has control over a person. The legal assess-

ment of control must be determined with reference to the particular facts of each 

case.142 

For example, the ECtHR have found that the ECHR applies in actions per-

formed by a state’s diplomatic or consular staff, 143 as for airplanes or ships where the 

state is the flag state.144 In addition, the use of force by a state’s agents operating out-

side its territory may bring the individual thereby brought under the control of the 

State’s authorities into the state’s jurisdiction. This principle has been applied where 

an individual is taken into the custody of state agents abroad, from the moment that 

the person was handed over to that state’s authorities.145  

The ECtHR has held that two Iraqi nationals detained in British-controlled 

military prisons in Iraq fell within the jurisdiction of the United Kingdom, since the 

United Kingdom exercised total and exclusive control over the prisons and the indivi-

duals detained in them.146 Another example is when French state agents took control 

over a ship in international waters, thereby establishing the necessary degree of 

control to entail jurisdiction.147 The ECtHR has stated that what is decisive in these 

cases is the exercise of physical power and control over the persons in question.148 In 

addition, Russia has also been held responsible for how one of its soldiers acted at a 

check point outside of Russia’s territory, when the soldier fired and killed a person in 

a passing car, as the driver of the car did not stop despite being given several war-

nings. The ECtHR found that Russia had a positive obligation to set up checkpoints in 

a way that the use of deadly force would not be necessary to stop a passing car.149 

The Court has also recognized the exercise of extraterritorial jurisdiction by a 

state when, through the consent, invitation or acquiescence of the territorial state, it 

                                                
142 See for example Al-Skeini and others v. the UK, §132. 
143 Se European Commission for Human Rights (14 October 1992), M. v. Denmark, § 
1, och Al-Skeini and others v. the UK, § 134. 
144 See Hirsi Jamaa and others v. Italy, §§ 77, 81. 
145 See for example Öcalan v. Turkey, § 91.  
146 Al-Saadoon and Mufdhi v. the UK, §§ 86-89. 
147 Medvedyev and others v. France, § 67. 
148 See for example Al-Skeini v. the UK, §136, Hassan v. the UK, §§ 75-80.  
149 Pisari v. Moldova and Russia, see especially ibid. §§ 46-52, see also a similar case 
in Jaloud v. the Netherlands. 
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exercises all or some of the public powers normally to be exercised by that state.150 

Thus, where, in accordance with custom, treaty or other agreement, authorities of the 

state carry out executive or judicial functions on the territory of another State, the 

state may be responsible for breaches of the ECHR thereby incurred (if the acts in 

question are attributable to it rather than to the territorial state).151 The ECtHR has 

also stated that when the territory of one signatory state is occupied by the armed 

forces of another, the occupying state should in principle be held accountable under 

the ECHR for breaches of human rights within the occupied territory, because to hold 

otherwise would be to deprive the population of the occupied territory of the rights 

and freedoms that were previously afforded.152 

The responsibility of a state could also arise when as a consequence of mili-

tary action, the state exercises effective control of an area outside its national territory. 

The obligation to secure, in such an area, the rights and freedoms set out in the Con-

vention, derives from the fact of such control whether it is exercised directly, through 

its armed forces, or through a subordinate local administration.153 Control over a geo-

graphical area, and applicability of the ECHR, can thus be established if the armed 

forces of a state sets up checkpoints and controlling the movements of people in the 

area, or other similar actions.154  

The ECtHR has also found that if an local administration or break-away 

region remains under the effective authority of another state, or at the very least under 

the decisive influence, it can incur responsibility for the state exercising that au-

thority, especially if the break-away region survives by virtue of the military, econo-

                                                
150 Banković and others v. Belgium and others, § 71. 
151 See for example Drozd and Janousek v. France and Spain, and Al-Skeini and 
others v. the UK, §135, with references. 
152 See Cyprus v. Turkey, § 78, and Banković and others v. Belgium and others, §80.  
153 Loizidou v. Turkey, §§ 56, 62-64, and Cyprus v. Turkey, § 77. 
154 Compare the different situations in Issa and others v. Turkey, §§ 72-81, where the 
control that Turkish troops had over parts of northern Iraq did not automatically 
incurred jurisdiction because they did not set up check points or similar control 
mechanisms, with Cyprus v. Turkey, §§ 69-81, where the ECtHR deemed that Turkey 
did in fact exercise control to a degree that entailed jurisdiction. However, take note 
that Turkey was not responsible in the Issa-case, as the ECtHR found that it was not 
proven that Turkish troops where present at the scene, and not with any clear 
reference to the notion of ”effective control”. There is also the question whether the 
state incurs responsibility for the entire range of ECHR rights, see Engdahl (2008) p. 
109 ff, who argues that a state can incur obligations proportional to the actual control 
exercised. 
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mic, financial and political support from the other state.155 In addition, the acquie-

scence or connivance of the authorities of a state in the acts of private individuals that 

violate the ECHR rights of other individuals within its jurisdiction may engage the 

state's responsibility under the ECHR. That is particularly true in the case of recogni-

tion by the state in question of the acts of self-proclaimed authorities that are not 

recognized by the international community.156 

If there is a geographical area within the territory of a state where the state 

does not exercise any effective control, the state may be exempted from responsibili-

ty. However, the state still have positive obligations in these situations, namely to take 

measures within its power to secure the rights of the ECHR to the persons affected.157 

It is thus evident from the practice of the ECtHR that states incur liability for 

violations of the ECHR regarding detainees that are under its physical control, despite 

them being outside the territory of the state. That should cover most situations re-

garding security detention in NIACs, although there are some questions regarding the 

ECtHR’s use of “under the decisive influence” and how it would play out in relation 

to detention in NIACs.158  

  

                                                
155 Ilaşcu and others v. Moldova and Russia, §§ 386-394, and Catan and others v. 
Moldova and Russia, § 122. 
156 Ilaşcu and others v. Moldova and Russia, § 318, and Cyprus v. Turkey, § 81. 
157 See Ilaşcu and others v. Moldova and Russia, §§ 332-352, Ivanţoc and others v. 
Moldova and Russia, §§ 105-106, and Catan and others v. Moldova and Russia, §§ 
109-110. 
158 There is also the issue of attribution of conduct, but that does not form a part of 
this thesis, see “Delimitations”, section 1.5.  
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3. Legal authority to detain 

The first issue examined will be the legal authority for security detention, as it is a 

necessary requisite for any deprivation of liberty to be grounded in law. Legal au-

thority to detain thus concern what legal grounds authorizes an official, such as the 

police or the military, to detain someone and under what circumstances such detention 

is legal. This will first be examined through the lens of IHL, discussing the different 

legal grounds that hitherto have been proposed for security detention in NIACs, and 

in addition examining the reasons and circumstances under IHL that would allow a 

detaining authority to intern a person. This discussion is then used as a background 

for the examination of legal grounds under the ECHR, and the reasons contained 

therein that would allow the use of security detention.  

 

3.1. Legal authority to detain in humanitarian law 

In general, the legal grounds for internment in IACs are the Geneva Conventions, 

providing reasons for detention if an individual holds a specific status, such as a 

combatant leading to the person becoming a POW.159 Regarding all other protected 

persons, i.e. civilians, the parties to the conflict may generally take such measures of 

control and security as may be necessary as a result of the armed conflict, although 

assigned residence and internment are defined as the most severe measures one may 

take against civilians.160  

There have been some who have argued that a general power to detain in 

NIACs could be found in customary international law.161 However, others would 

contend this, saying that while there was no explicit ground to detain in NIACs, one 

could perhaps say that there is an inherent authorization to do so. This would be 

consistent both with the spirit of IHL and from an IHRL perspective. Thus, one can 

argue that the authority to detain flows from the practice of armed conflict and the 

logic of IHL, i.e. that parties to a conflict may capture and intern persons who pose 

                                                
159 Arts. 4, 5, and 21 GC III. See further Hill-Cawthorne (2016), p. 34 ff., pp. 49-51. 
160 Arts. 4 and 27 GC IV, and also arts. 41, 42 and 78 GC IV. 
161 ICRC & Chatham House (2008), Expert meeting, p. 3, ICRC (2013), Synthesis 
report, p. 14. 
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security threats. The alternative would be to either kill or release, which would not be 

consistent with IHL or IHRL principles, and it can also be understood that if killing is 

allowed, less intrusive measures should also be permissible.162 However, the most 

recent study on the subject concluded that IHL provides no legal basis for security 

detention in NIACs, generally leaving it to domestic law.163 As a study on whether 

customary international law of IHL is applicable to NIACs is outside the scope of this 

thesis, one should only conclude that there seems to be no consensus on whether cus-

tomary international law provides a legal basis for security detention in NIACs.  

UNSC resolutions acting under Chapter VII of the UN Charter could most 

likely provide legal grounds for internments, as states seem to have accepted that the 

UNSC pursuing international peace and security would be both implicitly and expli-

citly authorized to provide legal grounds for detention.164 The use of “all necessary 

means” would likely provide such legal grounds, although some believe that the 

phrase is too vague.165 

Legal grounds for detention in international military operations can also flow 

from arrangements between a host state and state contributing military forces or inter-

national organizations, provided they are also grounded in domestic law of the host 

state. 166 As such, standard operating procedures, memorandums of understanding, or 

status of forces agreements should only be able to further define the law, not act as a 

source of law itself.167 In addition, that the domestic law of the detaining state could 

act as a legal ground in extra-territorial situations is questionable, as the extra-

                                                
162 See Aughey & Sari (2015), p. 103 ff., ICRC & Chatham House (2008), Expert 
meeting, p. 3, ICRC (2013), Synthesis report, p. 14. However, for the opposite view, 
see Rona (2015) p. 42 ff.  
163 See Hill-Cawthorne (2016), pp. 66-76, published in May 2016.  
164 ICRC & Chatham House (2008), Expert meeting, p. 8, Oswald (2013), p. 724, 
ICRC (October 2014), Thematic Consultation, p. 42, see also Aughey & Sari (2015), 
p. 73 ff.  
165 See ICRC & Chatham House (2008), Expert meeting, p. 8, and ICRC (October 
2014), Thematic Consultation, p. 42.  
166 In addition, the CPP Chairman commentary also state that in some international 
military operations detention may also be justified on the basis of international law by 
other competent international organizations, such as the NATO, AU or the EU, see 
CPP Chairman commentary, art 4.3. However, it is unclear why this would be the 
case.  
167 ICRC & Chatham House (2008), Expert meeting, p. 8, see also CPP Chairman 
commentary, art 4.2.  
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territorial reach of domestic law is controversial, and it would further need to comply 

with IHRL obligations.168 

In purely internal armed conflicts, i.e. NIACs that only take place within the 

territory of one state, some have criticized the need to resort to security detention at 

all, as normal law enforcement is usually available and that there is a domestic legal 

framework in play.169 However, that presupposes at least some form of sufficiently 

working criminal system, including functioning law enforcement, courts, prisons or 

other detention facilities, and so on. That might not always be the case.  

Thus, it is unclear if IHL would allow for security detention in NIACs, and 

although a number of other legal grounds could be discussed, for example UNSC 

resolutions, opinions differ on whether these legal grounds do in fact authorize secu-

rity detention in NIACs.170 

The main reason to intern in IACs is based on a person’s status, i.e. if a per-

son is considered to be a combatant that is reason enough to allow detention. Comba-

tants detained in IACs consists mainly of members of an adversary state’s armed for-

ces, of certain irregular armed groups, and certain authorized civilians who accom-

pany army forces, such as supply contractors, etc.171 These gain a favored POW status 

and generally enjoy several privileges, although there is no similar regime applicable 

to NIACs.172 For all other persons, the Fourth Geneva Convention only permits in-

ternment or assigned residence when the “security of the detaining power makes it 

absolutely necessary” (when on its own territory), and for “imperative reasons of 

security” (if on occupied territory).173  

                                                
168 See Engdahl (2008), and also ICRC & Chatham House (2008), Expert meeting, p. 
7. 
169 ICRC (October 2014), Thematic Consultation, p. 10. 
170 For a comprehensive overview of the subject, see Hill-Cawthorne (2016), p. 33-
108, who concludes that IHL does not authorize security detention in NIACs.  
171 Arts. 4 GC III, see also Hill-Cawthorne (2016), p. 34 ff.  
172 Arts. 4 A.2 GC III, although militia and volunteer groups must also be commanded 
by a person responsible for his subordinates, wear distinctive signs or uniforms, carry 
arms openly, and conduct operations in accordance with the laws and customs of war. 
There is some debate if members of the armed forces must meet all four criteria of 
Article 4A.2 to qualify as POWs, see further in Bellinger & Pabmanabhan (2011), 
note 67.   
173 Based on art 27 GC IV, see also arts. 42 and 78 GC IV. The ICRC also argues that 
the difference of wording should be interpreted that internment in occupied territory 
should be even more exceptional than internment within the territory of parties to the 
conflict, see ICRC (1958), Commentary GC IV, p. 367. However, see Hill-Cawthorne 
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To justify recourse to internment, the ICRC Commentary argues that state 

must have good reason to think that the person concerned, by his activities, know-

ledge, or qualifications, represents a real threat to its present or future security.174 

Thus, the standard in the Geneva Conventions is based on two elements. Firstly, the 

person must pose a threat to the security of the detaining state, and secondly, there 

threat must have reached a level to render internment necessary – no other grounds 

for internment should be allowed.175  

The fact that it is based on an assessment of the individual person points to 

the prohibition of collective internment, a view shared by the ICTY.176 In general, the 

ICRC Commentary also allows for security detention if a detaining state has “serious 

and legitimate reasons to think that they are members of organizations whose object is 

to cause disturbances”,177 seemingly allowing for collective internment. However, 

Hill-Cawthorne argues that this would still not allow for collective internment without 

individual threat determination, as it would not pertain to the requirement of ne-

cessity, and individual assessments would be more in conformity with the object and 

purpose of detention rules in IACs.178  

According to the CPP Chairman’s commentary, a person may be detained for 

a number of different reasons, such as posing a threat to the security of the military 

operation, for participating in hostilities, for belonging to an enemy organized armed 

group, for his or her own protection, or if the person is accused of committing a 

serious criminal offence.179 In general, the reasons for internment must not be arbi-

trary, and serve a lawful and continuingly legitimate objective, such as security or 

criminal justice.180 However, the CPP are meant to apply more broadly, as they will 

                                                                                                                                      
(2016), p. 41, who argues the other way around, given the use of “considers” and 
“makes” in arts. 42 and 78 GC IV respectively.  
174 See ICRC (1958), Commentary GC IV, p. 258, repeated in ICTY – Trial Chamber 
(16 November 1998), Prosecutor v. Delalić et al – Judgment, § 577. According to 
Hill-Cawthorne, states tend to make those assessments on a case-by-case basis, Hill-
Cawthorne (2016), p. 44 ff.   
175 ICTY – Trial Chamber (16 November 1998), Prosecutor v. Delalić et al – 
Judgment, § 571, see also Hill-Cawthorne (2016), p. 42 ff. For a reasoning on the 
limitations of security detention, see Hill-Cawthorne (2016), pp. 45-47.   
176 ICTY – Trial Chamber (16 November 1998), Prosecutor v. Delalić et al – 
Judgment, § 578. 
177 ICRC (1958), Commentary GC IV, p. 258.  
178 Hill-Cawthorne (2016), p. 42 ff. 
179 CPP Chairman commentary art 1.3.  
180 CPP Chairman commentary art 4.4. 
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“apply to the detention of persons who are being deprived of their liberty for reasons 

related to an international military operation”.181 It further goes on to mention both 

security and criminal as a reason for detention, although it does not elaborate on any 

specifics.182 Thus, the main reasons for security detention in IACs and under the CPP 

are similar in scope, and thus one could analogize the same reasons to apply in NIACs 

as well, except for the provisions regarding POWs. 

 

3.2. Legal authority to detain in the ECHR 

In the ECHR, the legal authority for deprivation of liberty is to be found in Article 5, 

listing in its subparagraph a number of permissible grounds to detain a person. Those 

are: detention after conviction by a competent court; arrest or detention for noncom-

pliance with the lawful order of a court; arrest or detention with the purpose of 

bringing criminal charges; detention of minors; detention for the prevention of the 

spreading diseases, or for mental illnesses or substance abuse; detention of illegal 

immigrants.183 

In addition, these permissible grounds must also be in accordance with a pro-

cedure prescribed by law, and one should note that each of the subparagraphs listing 

the permissible grounds uses the word “lawful”.184 The wording “no one shall be 

deprived of his liberty save in the following cases”185 further indicates that the list in 

Article 5.1 is exhaustive, meaning that no other reason to detain is acceptable under 

the ECHR, which has been subsequently confirmed in numerous cases.186 Lawful also 

denotes that the legislative authority must have some quality to it, for example to ful-

fill demands of legal certainty.187 

                                                
181 CPP art 1, see also above “Copenhagen Process Principles and Guidelines”, 
section 2.3.3. 
182 See CPP art 12 and art 13.  
183 Art 5.1 (a)-(f) ECHR.  
184 See art 5.1 (a)-(f) ECHR. 
185 Art 5.1 ECHR. 
186 See for example Al-Jedda v. the UK, § 99, with references. However, later 
developments in the ECtHR case law disputes this for some specific situations, see 
the analysis of the Hassan v. the UK judgment in “The ECHR and international law as 
an authority to detain”, section 3.2.2. 
187 See further Danelius (2015), p. 112 ff. 
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Thus, when within the national jurisdiction of the respondent state, the au-

thority to detain must be established by law, which in turn must be consistent with 

Article 5 of the ECHR. Further, the ECtHR makes no difference if the fault is proce-

dural or substantive, but both have to be equally complied with to ensure that there is 

no violation of Article 5.188 The ECtHR does not consider itself bound by the declared 

purposes of the deprivation of liberty, but looks at the real intent behind it, thus allo-

wing the court itself to assess the lawfulness of the measure in question.189 Schabas 

thus argues that the notion of lawfulness is fundamental to Article 5.190 

In addition, the Court has on numerous occasions stated that “any depriva-

tion of liberty should be consistent with the purpose of Article 5, namely to protect 

the individual against arbitrariness”.191 Thus, the aim and purpose of Article 5 is to 

prevent arbitrariness, making it another fundamental principle.192 

The issue of legal authority for security detention under the ECHR in NIACs 

is more complicated compared to other international human rights instruments, as the 

list of permissible grounds in Article 5 is exhaustive.193 Since security detention is not 

one of the permissible grounds accounted for in the ECHR, a strict textual interpret-

tation of the ECHR would conclude that it is never permissible, save derogation by 

the state in accordance with Article 15 of the ECHR.194  

Early on, the ECtHR dismissed the notion that Article 5.1 (c) would allow 

for preventive detention, when the Irish government had interned an IRA member 

based on an executive order.195 The main reason for the ECtHR’s decision was that 

there was no independent judicial review of the detention, stating that if “anyone 
                                                

188 See A. and other v. the UK, § 164, and Schabas (2015), pp. 230-231.  
189 See for example Khodorkovskiy v. Russia, § 142, and Tymoshenko v. Ukraine, § 
263, with references.  
190 See Schabas (2015), p. 229, and also Chahal v. the UK, § 118, with references.  
191 Anguelova v. Bulgaria, § 154, see also Erkalo v. the Netherlands, § 52, Al-Jedda v. 
the UK, § 99, Aksoy v. Turkey, § 76, among others.  
192 See Saadi v. the UK, § 67, A. and others v. the UK, § 164, Schabas (2015), p. 232. 
See also Hill-Cawthorne (2016), who in fact argues that the protection against 
arbitrariness in deprivations of liberty has the status of customary international law, 
ibid. pp. 133-139.  
193 Compare with art 9.1 of the International Covenant on Civil and Political Rights 
(ICCPR), and art 7 of the American Convention on Human Rights (AmCHR), neither 
of which contain language that suggests their reasons for deprivation of liberty are 
exhaustive, see Hill-Cawthorne (2016), pp. 192-211.  
194 The issue of derogations will be dealt with below ”Derogation under the ECHR”, 
section 3.2.1. 
195 Lawless v. Ireland, § 15. 
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suspected of harbouring an intent to commit an offence could be arrested and detained 

for an unlimited period /…/ [it] would lead to conclusions repugnant to the fundamen-

tal principles of the Convention”.196 Later, the ECtHR again confirmed that the wor-

ding of Article 5.1 (c) does not allow “a policy of general prevention directed against 

an individual or a category of individuals”, and that “[the phrase] does no more than 

afford the Contracting States a means of preventing a concrete and specific offence”, 

despite acknowledging that there was reasonable suspicion of the person having 

committed an offence in that specific case.197 The ECtHR has further clarified that the 

subparagraph (c) "permits deprivation of liberty only in connection with criminal 

proceedings", in conformity with a plain reading of the text.198  

Thus, it would seem from earlier practice of the ECtHR that preventive 

deten-tion for security reasons is not acceptable under Article 5.1 (c), and the court 

has reached similar conclusions for subparagraphs Article 5.1 (a),199 Article 5.1 (b),200 

and Article 5.1 (e)201 (subparagraph Article 5.1 (d) on minors would not be relevant to 

security detention). 

However, under subparagraph (f) on the detention of person illegally en-

tering the country or detention with a view to deportation, there are some indications 

as to a similar regime as security detention. In the case of Chahal v. the UK, the 

ECtHR accepted detention based on concerns for national security that lasted almost 

four years, noting that subparagraph (f) does not require reasonable suspicion, in 

difference to subparagraph (c).202 The court stated that as long as the appeals and 

asylum procedures were ongoing, and as there existed procedural protection that were 

considered to be sufficient guarantees against arbitrariness, the detention was in con-

formity with subparagraph (f).203 The court reached its conclusion without assessing 

whether the individual posed a credible threat against national security, but satisfied 

itself by concluding that the procedural guarantees to evaluate such a designation 

                                                
196 Lawless v. Ireland, § 14.  
197 Guzzardi v. Italy, both quotes from § 102.  
198 Ciulla v. Italy, § 38, with references. See also for example Al-Jedda v. the UK, § 
100, Hassan v. the UK, § 97. 
199 See for example Guzzardi v. Italy, § 100, with references. 
200 See for example Engels and others v. the Netherlands, § 69.  
201 Guzzardi v. Italy, see especially § 98, with references.  
202 Chahal v. the UK, § 112.  
203 Chahal v. the UK, §§ 113-117. 
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were sufficient.204 Thus, if the deprivation of liberty has a valid intention, namely the 

subsequent deportation of the individual under subparagraph (f), the ECtHR does not 

seem to find that long-term security detention for national security reasons to be in 

conflict with the ECHR. As subparagraph (f) does not require reasonable suspicion, 

the reasoning did not need to evaluate whether the national authorities assessment of 

the national security threat was reasonable, but only needed to ensure that the indivi-

dual is not treated in an arbitrary fashion.  

Thus, as security detention is permitted under the ECHR in some very speci-

fic situations, there is at least no absolute ban on the practice. However, there is no 

general permission to detain a person for security reasons in NIACs either, absent 

derogation or perhaps even in other situations. Those situations will now be exa-

mined. 

 

3.2.1. Derogation under the ECHR 

The possibility of derogation under Article 15 of the ECHR would allow states to 

defer from the responsibilities under the convention, either “[i]n time of war or other 

public emergency threatening the life of the nation”.205 According to the ECtHR, the 

approach under Article 15 is focused on the general situation pertaining in the country 

concerned, meaning that both national and international courts are “required to exa-

mine the measures that have been adopted in derogation of the Convention rights in 

question and to weigh them against the nature of the threat to the nation posed by the 

emergency”.206 Thus, the legal test in Article 15 is essentially one of proportionality, 

weighing the limitation of ECHR rights against the measures taken in the emergency 

situation. However, on a general notion, states are given a wide margin of apprecia-

tion with regards to what situations would pertain to public emergency and what 

measures are strictly required by the exigencies of the situation, although accom-

panied by European supervision.207 In addition, some non-derogable rights are found 

in Article 15.2 of the ECHR, namely the right to life (except for deaths resulting from 

                                                
204 Chahal v. the UK, §§ 119-122.  
205 Art 15 ECHR.  
206 A. and others v. the UK, §185.  
207 See for example Ireland v. the UK, § 207, Brannigan and McBride v. UK, § 59.  
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lawful acts of war), prohibition of torture, slavery, and the prohibition of punishment 

without law.208  

The ECtHR has defined “public emergency” as an “exceptional situation of 

crisis or emergency which affects the whole population and constitutes a threat to the 

organised life of the community of which the State is composed”.209 Later, the ECtHR 

thus added that the public emergency must also be “actual or imminent”,210 and that 

normal measures or restrictions permitted by the ECHR were inadequate to handle the 

situation.211 However, the court has further specified that “[t]he requirement of 

imminence cannot be interpreted so narrowly as to require a State to wait for disaster 

to strike before taking measures to deal with it”.212 In several cases, the ECtHR has 

accepted that the terrorism and conflict between the IRA and the UK constituted 

public emergency, and the same is true for Kurdish separatist violence in Turkey.213 

The UK also derogated from the ECHR in the wake of the 9/11 attacks because of the 

threat of terrorism, which was accepted by the ECtHR as a public emergency threa-

tening the life of the nation.214 However, when assessing the situation after the seizure 

of power by the military in Greece, it was deemed that some sabotage, bombings and 

formation of illegal organizations was not “beyond the control of the public autho-

rities using normal measures”,215 and was subsequently not on a scale sufficient to 

                                                
208 Article 15.2 ECHR.  
209 Lawless v. Ireland, § 27.  
210 European Commission for Human Rights (5 November 1969), Denmark, Norway, 
Sweden and the Netherlands v. Greece – Report, §§112-113. 
211 See A. and others v. the UK, § 176. 
212 A. and others v. the UK, §177.  
213 See Ireland v. the UK, Brannigan and McBride v. the UK, Marshall v. the UK, and 
Aksoy v. Turkey.  
214 A. and others v. the UK, §§ 175-181. It should also be noted that France and 
Ukraine have given notices of derogation to the Council of Europe with regards to the 
terrorist attack in Paris in November 2015 and the armed conflict in eastern Ukraine, 
see Council of Europe (24 November 2015), Declaration contained in a Note verbale 
from the Permanent Representation of France, Council of Europe (25 February 
2016), Declaration contained in a Note Verbale from the Permanent Representation 
of France and Council of Europe (5 June 2015), Derogation contained in a Note 
verbale from the Permanent Representation of Ukraine, Council of Europe (3 
November 2015), Derogation contained in a Note verbale from the Permanent 
Representation of Ukraine. However, the ECtHR has not yet tried the legality of those 
derogations.  
215 European Commission for Human Rights (5 November 1969), Denmark, Norway, 
Sweden and the Netherlands v. Greece – Report, §§ 143.  
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threaten the organized life of the Greek nation.216 Thus, the definition of “public 

emergency” is rather broad to encompass a concrete but indefinite threat of terrorism, 

although not completely unlimited. The ECtHR has attached some weight to the 

judgment of the government and parliament when regarding this question, but has 

also relied on the domestic courts designation of the situation.217 Thus, although the 

definition of NIACs only encompasses protracted armed conflict going beyond 

merely internal disturbances, the ECHR would allow for derogations and security 

detention already in earlier stages of violence.218  

The Court has further stated that measures do not need to be temporary in 

nature, based on earlier accepted derogations with regards to the security situation in 

Northern Ireland that lasted for several years.219 However, the proportionality of the 

response may be linked to the duration of the emergency, and thus there is a temporal 

aspect in the connection between the identified emergency and measures implemented 

to deal with the situation, as a component of the proportionality assessment.220 

When regarding the issue of derogation and detention, there have been seve-

ral cases in the ECtHR. In Lawless v. Ireland, from 1961, the Court found that, be-

cause neither ordinary courts, special criminal courts nor military courts could restore 

peace and order, and because other means were deemed insufficient, Ireland was allo-

wed to use administrative detention. 221  As the procedure was under constant 

supervision by the Parliament, had a number of safeguards designed to prevent abuse 

and ensure release of the person in certain situations, and also had a specific Deten-

tion Commission (composed of two judges and one military officer) to which the 

detainee could appeal and that could order the release of detainees, the ECtHR dee-

med that Ireland had only implemented measures that were strictly required by the 

exigencies of the situation.222 In the case Ireland v. UK of 1978, the ECtHR accepted 

a derogation that included an authorization that a person could be arrested for the sole 

                                                
216 European Commission for Human Rights (5 November 1969), Denmark, Norway, 
Sweden and the Netherlands v. Greece – Report, §§ 143-144.  
217 A. and others v. the UK, § 180. 
218 See above in “Definition of armed conflicts”, section 2.4.2. 
219 A. and others v. the UK, § 178 
220 A. and others v. the UK, § 178. The ECtHR also noted that the measures were to 
be reviewed by Parliament on an annual basis, although it is unclear if such a 
mechanism for periodical review affected the decision.  
221 Lawless v. Ireland, § 36.  
222 Lawless v. Ireland, §§37-38.  
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purpose of obtaining information about others, and motivated it through concern for 

the safety of the arrested person (as many witnesses could not give evidence freely 

without running great risks), and with a note that the arrest could not last for more 

than 48 hours.223  

In the case of Brannigan and McBride v. the UK, the ECtHR was satisfied 

that there were effective safeguards in operation in provided a measure of protection 

against arbitrary behavior and incommunicado detention.224 For example, the initial 

detention decision had a limit on 48 hours, which could be renewed up to another five 

days by the executive, there was an absolute and legally enforceable right to consult a 

solicitor 48 hours after the time of arrest and detainees were entitled to inform a rela-

tive or friend about their detention and to have access to a doctor.225 Thus, the limita-

tions on judicial intervention were deemed as acceptable, given the other available 

safeguards.226 In contrast, when determining the case of Aksoy v. Turkey, the Court 

thought that a person that had been held fourteen days without being brought before a 

judge or other officer and with no rights to see relatives or a doctor was not accep-

table.227 The court thought it had left the person vulnerable to arbitrary interference 

with his right to liberty and to torture, and Turkey had further not motivated why the 

fight against terrorism would render judicial intervention impracticable.228  

In the case regarding the derogation in the aftermath of the 9/11 attacks, the 

ECtHR agreed with the UK House of Lords that the specific measures taken by the 

UK were discriminatory, as they differed in treatment between nationals and non-

nationals. The Court thus concluded that the situation had been defined as a “public 

emergency”, but the measures implemented had not been  “strictly required by the 

exigencies of the situation”, as the security measures were not equally applied to 

British citizens.229  

                                                
223 Ireland v. the UK, § 212. Interestingly enough, the Court thought it could only 
evaluate the lawfulness of the measures under the ECHR, thereby refusing to evaluate 
the effectiveness of the measures in combatting terrorism, see ibid. § 213. 
224 Brannigan and McBride v. the UK, §§ 58-60. It should be noted that the same 
measures were deemed incompatible with the ECHR absent a derogation, see Brogan 
and others v. the UK. 
225 Brannigan and McBride v. the UK, §§ 16, 64.  
226 Brannigan and McBride v. the UK, §§ 60, 66.  
227 Aksoy v. Turkey, §§ 83-84. 
228 Aksoy v. Turkey, § 78, see also ibid. §§ 71-77.  
229 A. and others v. UK, §§ 180-181. 
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Therefore, although states in principle have a wide margin of appreciation 

with regards to derogation in Article 15, the ECtHR must still be satisfied that it was a 

genuine response to the emergency situation, that the measures were fully justified by 

the special circumstances of the emergency, and that adequate safeguards were pro-

vided against abuse.230 Thus, with reference to the case law of derogation and deten-

tion, Stahlberg & Lahmann argues that the ECtHR focuses on procedural rather than 

the substantive limits in Article 15, and that the development in the Court has 

tightened procedural guarantees.231 Because of the prominent focus on procedural 

guarantees in the case law of the Court, that same case law shows a rather consistent 

focus on the rights of security detainees in situations of derogation.  

Thus, it is evident that derogation under Article 15 would allow for security 

detention, in order to escape the exhaustive list in Article 5.1, as long as there are ade-

quate procedural guarantees to protect against arbitrariness.232  

However, the measures implemented must still be deemed to threaten the life 

of the nation, and although interpreted broadly, can hardly be said to include situa-

tions of extra-territorial military operations.233 Although the states have a wide margin 

of appreciation in determining what would constitute such a threat or such an emer-

gency, it is difficult to imagine any such credible threat that would incur security 

detention as strictly required by the exigencies of the situation.234 However, Hill-

Cawthorne and Milanović argue the opposite opinion, stating firstly that the absence 

of derogation in state practice should not be interpreted as it being impermissible, 

secondly, that since IHRL is generally applicable in extra-territorially situations, 
                                                

230 See for example Brannigan and McBride v. UK, §§ 48-66, Aksoy v. Turkey, §§ 71-
84, and A. and others v. UK, §§ 173, 184. 
231 Stahlberg & Lahmann (2011), p. 1081.  
232 These procedural issues will be dealt with in “Procedural issues in the ECHR”, 
section 4.2.  
233 In earlier times some states, mainly the UK, notified several derogations with 
regards to the situation in their colonies and wars of independence, which could in 
some ways be perceived as extra-territorial, although it is far from certain. However, 
the legality of those derogations has not been tried in the ECtHR, and such situations 
are nevertheless not relevant anymore. For an oversight of such derogations, see 
Schabas (2015) p. 596-598.  
234 There is also a vast ongoing discussion on this issue in relation to the US war on 
terror and detention practices relating to the ”rendition cases”. However, the ECtHR 
has thouroughly condemned this practice in several cases, for example El-Masri v. 
“The former Yugoslav Republic of Macedonia” and Al Nashiri v. Poland, and more 
are pending at the moment. For a short overview, see Press Unit – ECtHR (February 
2016), Factsheet – Secret detention sites. 
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extra-territorial derogations should in principle also be allowed, and thirdly, that the 

trend of interpreting derogations broadly would point to allowing them to apply extra-

territorially.235 But such arguments are not convincing considering that Article 15 of 

the ECHR would have to be interpreted against its literal wording, without any state 

practice to support such an interpretation.236 It can also be questioned under what 

circumstances extra-territorial security detention would be an adequate operational 

tool for armed forces, absent a UNSC resolution authorizing a general use of force.237 

If there is no authorization from the UNSC on the use of force, only self-defense is 

allowed in a jus ad bello sense, and it is difficult to imagine extra-territorial security 

detention used in self-defense.238 Therefore, it is difficult to imagine extra-territorial 

contexts were security detention would be suitable, and were there is no UNSC reso-

lution covering the situation. However, this issue has however not been settled yet in 

the practice of the ECtHR (or any other human rights court).239 

Thus, derogations in NIACs could mostly be used as a measure pertaining to 

situations within the territory of the state, and there is thus a need for another legal 

authority to detain in extra-territorial situations as well.  

 

3.2.2. The ECHR and international law as an authority to detain 

There have been some cases that have discussed grounds and reasons for internment 

other than those contained in Article 5.1 (a) – (f) or derogation. In Al-Jedda v. the UK, 

regarding the situation of Iraq, an applicant had been held in three years for impera-

tive reasons of security, without being criminally charged and with reviews of the 

detention only made by various bodies within the military hierarchy.240 According to 

the ECtHR, the key question was whether a UNSC resolution placed an obligation on 

part of the UK to hold a person in security internment.241 The resolution itself gave 

                                                
235 Hill-Cawthorne (2016), pp. 216-217, and Milanović (2015).  
236 A great difference compared to the ECtHR ruling in the Hassan-case, see below 
”The ECHR and international law as an authority to detain”, section 3.2.2. See also 
Pejic (2011), p. 850.  
237 The issue of the ECtHR and UNSC resolutions is discussed below, see ”The 
ECHR and international law as an authority to detain”, section 3.2.2., see also note 
254. 
238 On the use of force, see Grey (2008), especially pp. 327-369. 
239 Again, see Hill-Cawthorne (2016), pp. 216-217, and Milanović (2015). 
240 Al-Jedda v. the UK, §§ 11-12.  
241 See Al-Jedda v. the UK, § 101.  
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authority to take “all necessary measures to contribute to the maintenance of security 

and stability in Iraq”, in accordance with the letters annexed. As those letters expli-

citly mentioned security detention, the UK argued that security detention was indeed 

authorized.242 Their legal reasoning relied on Article 25 of the UN Charter, which 

obliges states to conform to the decisions of the UNSC. In addition, as Article 103 of 

the UN Charter has the effect of overriding other international obligations, the UK 

argued that they were subsequently obliged to interpret the situation as to allow 

security detention, disregarding from the list in Article 5.1 (a) – (f).243 This line of 

argument was not accepted by the ECtHR. Instead, the Court held that:  

 

“[T]here must be a presumption that the Security Council does not intend 

to impose any obligation on member States to breach fundamental prin-

ciples of human rights. /…/  [T]he Court must therefore choose the 

interpretation which is most in harmony with the requirements of the 

Convention and which avoids any conflict of obligations. /…/ [I]t is to be 

expected that clear and explicit language would be used were the 

Security Council to intend States to take particular measures which 

would conflict with their obligations under international human rights 

law.”244 (my emphasis) 

 

Further, The UN Assistance Mission for Iraq (UNAMI) stated in two reports from 

2005 that “[i]nternees should enjoy all the protections envisaged in all the rights 

guaranteed by international human rights conventions” and “[t]here is an urgent need 

to provide [a] remedy to lengthy internment for reasons of security without adequate 

judicial oversight”.245 Thus, the Court found it difficult to reconcile the practice of 

security internment with the objections made by UN during that same period, which 

repeatedly described the extent to which security internment was being used as a 

pressing human rights concern.246 The ECtHR argued that although there was a 

reference to security internment in the letters annexed to the UNSC resolution, states 

                                                
242 Al-Jedda v. the UK, § 88.  
243 See arts. 25 and 103 of the UN Charter, as well as Al-Jedda v. UK §§ 89-91 and 
UNSC resolution 1546, (8 June 2004), with annexed letters.  
244 Al-Jedda v. the UK, § 102.  
245 As quoted in Al-Jedda  v. the UK, § 41. 
246 Al-Jedda v. the UK, §§ 40- 106. 
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were not “under an obligation to use measures of indefinite internment without charge 

and without judicial guarantees”.247 Thus, the Court concluded that there was no con-

flict between the UNSC resolution and the ECHR, leaving the protections in the 

ECHR intact.248 

The ECtHR also tried whether the UK were to be considered as an Occu-

pying Power under IHL, and thus be under the obligation to use internment where 

necessary to protect the inhabitants of the occupied territory against acts of violence. 

However, the ECtHR did not find “that international humanitarian law places an 

obligation on an Occupying Power to use indefinite internment without trial”.249 Nor 

did the Court accept that the UK could defer from its binding human rights oblige-

tions under the ECHR with reference to a bilateral agreement with Iraq.250 Thus, the 

Court found a violation of Article 5.  

The argument of the UK was that the authorization to use internment in Iraq 

placed an obligation on the UK to intern in this specific case.251 It seems as with a 

plain reading of the judgment, the Court lays specific emphasis on the “obligation” to 

intern, rather than an authorization to intern.252 However, using “obligation” rather 

than “authorization” to intern creates an inherent conflict with Article 5, as the word 

“obligation” indicates that it would take precedence before other obligation, while 

“authorization” merely opens up for that possibility. It thus seems as if the UK would 

like to argue that they had no choice but to intern the person in this specific situation. 

Thus, had interment merely been “authorized”, it would seem that it is more easily 

accommodated with obligations arising from the ECHR.253  

Given the Courts previous focus to safeguard the arbitrary treatment of an 

individual and on procedural guarantees when assessing security detention, it is note-

worthy that the judgment in Al-Jedda v. the UK lacks a discussion in that part. It thus 

avoided a more detailed analysis on what judicial guarantees the court would find 

acceptable. It seems almost as if the Court is concerned with the problems of security 

                                                
247 Al-Jedda v. the UK, § 105.  
248 Al-Jedda v. the UK, § 109.  
249 Al-Jedda v. the UK, § 107.  
250 Al-Jedda v. the UK, § 108.  
251 Al-Jedda v. the UK, see especially §§ 87-89. 
252 Al-Jedda v. the UK, § 102. 
253 Al-Jedda v. the UK, § 106, see also the submission by the third party in Hassan v. 
the UK, referenced in ibid. §§ 91-95.  
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detention reported by UNAMI and takes that into account, thus reaching the con-

clusion that the UNSC resolution cannot be interpreted to oblige such actions.  

However, a perhaps more plausible interpretation could be because the 

ECtHR did not find that there existed a legal basis for security detention, it did not 

need to further discuss any eventual arbitrary treatment in the procedural guarantees, 

although it is not clearly articulated in the judgment. One can still be inclined to 

interpret the mentioning of “judicial guarantees” and “without trial” as an indication 

of the importance of such mechanisms for the Court, given that the fundamental 

purpose of Article 5 is protect the individual against arbitrariness. Nevertheless, the 

judgment does give the impression that it does not sufficiently separate the different 

legal questions on legal authority to detain and procedural guarantees surrounding 

detention, but rather treats them as one single issue.254 

In 2014, the ECtHR again delivered a case concerning activities in Iraq, 

Hassan v. the UK, although the situation now concerned an IAC. There a person had 

been arrested and detained on the assumption that he was a combatant, but when it 

was clear he was arrested as a result of mistaken identity, that he posed no threat to 

security, and after hostilities had ceased, he was released.255 The ECtHR was called 

upon to review the legality of the detention (among other things), and concluded that 

none of the grounds for detention in Article 5.1 (a)-(f) were congruent with the 

treatment of the person, as it had its basis in the Third or Fourth Geneva Conven-

tions.256 As the UK had not derogated in this situation either, the Court instead 

adopted a three-stepped approach to resolving the issue. 

The starting point was that a consistent practice on the part of the signatory 

states could be taken as establishing their agreement not only as regards interpretation 
                                                

254 In another case on the relationship between the ECHR and UNSC resolutions, 
Nada v. Switzerland, the ECtHR endorsed previous conclusions in Al-Jedda, but 
stated that the presumption that the UNSC resolution would not be in conflict with 
human rights obligation was rebutted in the specific case, because of the clear 
language of the UNSC resolution, see ibid. § 172. Thus, although the Court seem to 
have accepted that UNSC resolutions can displace human rights obligations, it did not 
elaborate on whether the UNSC resolution in itself can form a legal basis for actions, 
as in this case, the UNSC resolution was implemented through the domestic 
legislation of the state, ibid. § 173. 
255 Hassan v. the UK, see §§ 10-24. He was later found dead, whereby his brother 
subsequently brought a complaint against the UK for failing to adhere to Article 2 of 
the ECHR, among other things. However, those facts are not relevant to the 
discussion here.  
256 Hassan v. the UK, § 97.  
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but even to modify the text of the ECHR, in accordance with the rules on interpret-

tation of international treaties in Article 31.3 (b) of the Vienna Convention on the 

Law of Treaties.257 The Court therefore examined state practice with regards to the 

normal use of derogations under Article 15 when conducting military operations 

outside of the state’s territory, and concluded that “no State has ever made a dero-

gation” in respect of extra-territorial military operations.258 The only time states had 

in fact derogated from the ECHR with respect to Article 5 were when “additional 

powers of detention /…/ have been rendered necessary as a result of internal conflicts 

or terrorist threats”.259 This practice was, according to the Court, also mirrored in state 

behavior with regards to the International Covenant for the Protection of Civil and 

Political Rights (ICCPR).260 Even after the ICJ declared that human rights law 

continue to apply in situations of international armed conflict, states did not derogate 

from their obligations in the ICCPR, indicating that they did not consider it necessary 

to derogate from human rights instruments when involved in international armed 

conflicts.261 Thus, there were solid grounds indicating state practice not to derogate 

from the ECHR in armed conflicts.  

Secondly, the Court relied upon previous case law stating that the ECHR 

must be interpreted in harmony with other rules of international law, including the 

case Varnava and others v. Turkey, where the court had relied upon the same wording 

as in IHL when interpreting Article 2 of the ECHR about the right to life.262 Given the 

                                                
257 Hassan v. the UK, § 101.  
258 Quote from Hassan v. the UK, § 101.  
259 Hassan v. the UK, § 101. The exceptions to this was the UKs use of derogation 
with regard to their colonies, see above note 233.  
260 Hassan v. the UK, § 42.  
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(Democratic Republic of the Congo v Uganda).  
262 See Varnava and others v. Turkey, especially §§ 185-186. The case concerned the 
disappearances of persons in an area under the control of Turkish or Turkish Cypriot 
forces, where the Court concluded that IHL in combination with Article 2 ECHR 
places an obligation on the parties to protect persons no longer engaged in hostilities. 
This would for example also extend to medical assistance to the wounded, and the 
need for accountability would necessitate proper disposal of remains and require the 
authorities to collect and provide information about the identity and fate of those 
concerned, or permit organizations such as the ICRC to do so. There are several 
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stance of the ICJ – that international human rights law does not cease to apply in 

armed conflict – the ECtHR thought that the lack of derogation did not prevent taking 

IHL into account when applying the Article 5 of the ECHR.263 Therefore, the ECtHR 

concluded: 

 

“[T]he grounds of permitted deprivation of liberty set out in 

subparagraphs (a) to (f) of that provision should be accommodated, as far 

as possible, with the taking of prisoners of war and the detention of 

civilians who pose a risk to security under the Third and Fourth Geneva 

Conventions.”264 

 

Thus, the Court essentially disregards from the text of the ECHR to accommodate 

security detention, based on previous state practice and the influence of other rules 

of international law, namely the Third and Fourth Geneva Conventions. However, 

such an interpretation also came with a caveat, stating that “it can only be in cases 

of international armed conflict” that Article 5 could be interpreted as permitting 

the exercise of such broad powers, as security detention is an accepted feature in 

IACs.265 Thus, the ECtHR concludes that security detention in international armed 

conflict is “lawful” within the meaning of Article 5.1, and that the UK acted under 

powers afforded to it under the Third and Fourth Geneva Conventions.266  

However, the ECtHR also stated that “internment in peacetime does not 

fall within the scheme of deprivation of liberty governed by Article 5” without a 

derogation, referencing its previous case law on the matter.267 Underlining that 

protection against arbitrariness is the fundamental purpose of Article 5, the Court 

also examined whether the treatment afforded was acceptable.268 However, it did 

so only briefly, as the circumstances of the case make it apparent that the treat-

ment was not arbitrary.269  

                                                                                                                                      
similar cases regarding the conflict in Chechnya, see Abresch (2005) for an analysis 
of IHL and the ECtHR’s approach to that particular situation.  
263 Quote in Hassan v. UK, § 103, see also ibid. § 102.  
264 Hassan v. UK, § 104. 
265 Quote from Hassan v. the UK, § 104. 
266 Hassan v. the UK, § 105.  
267 Hassan v. the UK, § 104.  
268 Hassan v. the UK, §§ 106, 108-110. 
269 See Hassan v. the UK, §§ 108-110.  
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In that sense, the ECtHR seems to incur that because the protections afforded 

in the Third and Fourth Geneva Conventions provide a guarantee against arbitrary-

ness, an exception could be made. It would most definitely seem that if the opposite 

had been the case – that the person was treated in an arbitrary fashion – it would have 

not been possible to accommodate Article 5 of the ECHR. In conclusion, these cases 

show that the ECtHR has shown little willingness to allow legal grounds for security 

detention in NIACs outside the scope of derogation, clearly indicating that the only 

other acceptable ground would be the universally accepted provisions of the Geneva 

Conventions.  

Lastly, one can wonder why the Court accepted security detention in Hassan 

but not Al-Jedda, as it seems on face value that they concerned similar situations, 

namely security detention in Iraq by UK forces. 270 The answer is simpler than 

imagined, as the Court stated in Hassan that “the provisions of Article 5 will be 

interpreted and applied in the light of the relevant provisions of international humani-

tarian law only where this is specifically pleaded by the respondent State”.271 Thus, 

had the UK relied on the same argument as in the later Hassan-case, they might have 

been more successful. However, it is unclear if that would have been possible, as the 

situation in Iraq during the period covered in Al-Jedda was not an IAC and thus, the 

Third and Fourth Geneva Conventions were not applicable. 

 

3.3. Legal authority to detain – concluding remarks 

There is thus a substantial gap in the legality of the use of security detention under the 

ECHR. Were a state is mired in internal conflict or under the threat of terrorism, the 

use of derogations under Article 15 would be sufficient, given it adheres to the pro-

visions therein and the procedural guarantees are adequate. When involved in a 

international armed conflict, the rules of the Geneva Conventions seems to be enough 

for the ECtHR to act as a legal basis for detention. However, if involved in an extra-

territorial NIAC, there is so far no acceptable legal ground to detain a person for 

                                                
270 Hill-Cawthorne argues that the difference between the cases is that between a 
NIAC and an IAC, Hill-Cawthorne (2016), pp. 198-199. However, the ECtHR does 
not reason on that difference in neither case, the existence of a NIAC not mentioned 
in Al-Jedda. 
271 Hassan v. the UK, § 107.  
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security reasons, given the absence of such provisions in AP II or Common Article 3 

of the Geneva Conventions.  

However, that is not to say there can never be such a legal ground, i.e. that 

would suffice for the criteria of lawfulness in Article 5. As concluded above, the 

readings of the Al-Jedda-case gives the impression that the Court does not sufficiently 

separate the legal issues at hand, i.e. between the lawfulness of detention and proce-

dural protections. It is thus unclear whether the Court means that it was the authority 

to detain that has been violated, or if it was the procedural guarantees. Given the later 

development in the Hassan-case, it would seem as if the ECtHR does not consider 

security detention in armed conflict to violate Article 5 ipso facto. Thus, it would be 

more plausible to interpret that the Court found a general violation of Article 5 in Al-

Jedda, not a specific violation of the legal authority to detain. Indeed, the later state-

ment in the Hassan-case shows that the UK merely advanced the wrong legal grounds 

for detention, and would they have argued in another way, the outcome could have 

been different.  

In addition, when studying the Al-Jedda case in detail, the ECtHR only says 

that the UNSC resolution was not sufficiently clear in order for its obligations to 

override obligations under the ECHR. As discussed above, this seems to hinge on the 

use of “obligation”, rather than viewing the resolution as the UNSC “authorizing” the 

use of security detention. More importantly, the ECtHR only states that the UNSC 

resolution was not specific enough in that particular case, but the Court does not 

contend that the UNSC resolutions can act as a legal authority to detain in general.  

A legally more coherent solution would have thus been to accept the legality 

of the use of security detention when there is a UNSC resolution, giving leeway to the 

UN Charter to act as a legal ground for security detention. At the same time, that 

would have allowed the ECHR to govern the details and the levels of procedural 

guarantees afforded. This position would also be supported by both Engdahl and 

Sassoli & McGill, as they state that the mandate of the UNSC to maintain interna-

tional peace and security includes the possibility to authorize the use of force, but how 

such force may be used is however governed by other branches of international law, 

including human rights law.272 

                                                
272 Engdahl (2008), p. 117, Sassòli & Tougas (2011), p. 989. 



 

 55 

Such a conclusion would also be congruent to the more detailed cases the 

Court has decided when looking at derogations and security detention. The ECtHR 

has then allowed derogation to act as a legal authority for security detention, but has 

nevertheless examined whether the procedural guarantees are sufficiently constructed 

to prevent abuse.  

In all fairness, such a solution would also be more in line with both funda-

mental purposes of Article 5, namely to provide a lawful legal ground for detention – 

through UNSC resolutions – and to ensure protection against arbitrariness – provided 

by the ECtHR. It can also be argued that it would be more in line with the general 

purpose of the ECHR, namely to provide a protection of rights which is effective and 

practical, not merely theoretical and illusionary. It would allow the Court to delve 

deeper into exactly what procedural guarantees are required for security detention, 

allowing the ECHR to fill the current legal vacuum in regarding security detention in 

NIACs. In addition, such a conclusion would probably also be more congruent with a 

common perception of how security detention is to be used, namely as a legitimate 

deprivation of liberty in extreme circumstances, but nevertheless subject to procedural 

guarantees.  

However, it is not clearly established that the ECtHR would accept this line 

of argument. As the Court has taken the position that “all necessary measures” of 

UNSC resolution seemingly does not contain an obligation to detain (but perhaps 

authorization), the Court would have to deviate from the statements of the Al-Jedda-

case.  

Although it is not unheard of that the ECtHR would deviate from previous 

case law,273 it is also possible that the Court would choose another solution, namely to 

accept the argument that customary international law would act as a legal ground for 

security detention in NIACs. However, such a solution is more unlikely, given the 

strong language that the Court used in the Hassan-case to underline that it is only in 

IACs that such a solution could be accepted. Another solution would be for the 

ECtHR to accept extra-territorial derogations to accommodate security detention 

within the Convention. But there have been no practice of states that would indicate a 

willingness to derogate in extra-territorial situations, and it would be doubtful if 

security detention would in all cases be strictly required by the exigencies of the 

                                                
273 See Mowbray (2009). 
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situation, as required by Article 15 of the ECHR. Thus, the better solution, from the 

perspective of international law and for the coherence of the ECHR with the general 

acceptance of security detention in armed conflict, would be to accept UNSC reso-

lution as a legal authority for security detention in NIACs.  

However, an issue where IHL regulations probably will have great influence 

is the reasons for internment in NIACs, i.e. what actions and behavior can be regarded 

as security threats. Under the Geneva Conventions, the CPP and other IHL regula-

tions, there are more specific comments on this issue, while the ECtHR on the other 

hand seem rather unwilling to go into such details. Thus, IHL would probably be 

allowed to influence the determination of the reasons for security detention when the 

ECtHR assesses internment in NIACs.  
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4. Procedural issues in security detention 

The second legal question concerns procedural issues in security detention, such as 

the rights of the detainee, for example habeus corpus, right to information, legal 

assistance, etc., as well as procedural regulation, such as the intervals of review of 

detention decisions, the composition of the body authorized to conduct such reviews, 

and the procedural rules of such review processes. As stated before and concluded in 

the previous chapter, the ECHR could potentially have a role to play regarding ade-

quate standards and procedural guarantees for security detention in NIACs, filling up 

the current disarray of rules. Thus, disregarding the disagreement on a legal ground of 

security detention, the vast case law of the ECtHR can nevertheless provide some 

guidance on procedural issues in security detention. Like the previous chapter, this 

section will first briefly discuss the procedural issues contained in current IHL regula-

tions, as those rules form the background against which the case law of the ECtHR 

will be analyzed.  

 

4.1. Procedural issues in humanitarian law 

Under IHL, the duty to provide the reasons for detention to detainees is included in 

AP I, which states that a detainee must be informed promptly of the reasons of intern-

ment, in a language the person understands.274 The CPP also includes a right to 

promptly be informed about the reasons for detention, in a language that the detainee 

understands.275 Thus, there seems to be acceptance among most states and among IHL 

rules in IACs that there is in fact such a right to information about one’s arrest.  

According to the CPP Chairman commentary, the term ‘promptly’ in the 

CPP is used to suggest that detainees should be advised of the reasons for detention in 

a reasonable time, taking into account other essential tasks and resource limitations 

that may affect the detaining authority’s ability to inform the detainee.276 When 

feasible, more specific information should be provided to the detainee so that he or 

she “may participate in subsequent review procedures from an informed position”.277 

                                                
274 Art 75.3 AP I, see also Pejic (2005), p. 384. 
275 CPP art 7. 
276 CPP Chairman commentary art 7.1. 
277 CPP Chairman commentary art 7.1. 
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The CPP Chairman commentary thus seem to support the idea of phased access of 

information to detainees, despite also acknowledging the need for information in 

order to make a effective challenge to the detention decision. Further, detainees are 

always to be informed promptly of the outcome of the process.278 

POWs are not allowed periodic reviews of their detention during the 

continuation of hostilities, as they are considered to be a threat to the detaining state 

ipso facto by their status as combatants. However, a POW has the right to challenge 

the decision to be designated as a combatant, and such a challenge must be tried by a 

competent tribunal, but the Geneva Conventions offer no further details as to what 

requirements must be fulfilled for it to be a “competent tribunal”. 279 In IACs, a 

civilian who has been interned have the right to have such action reconsidered “as 

soon as possible”, or “with the least possible delay” (if under occupation), establi-

shing the right to a first review of the detention decision.280 Thus, there is no auto-

matic review of the initial detention decision under the Geneva Conventions, but 

rather it is dependent on the detainee requesting it.281 This would seem to constitute 

the notion of habeus corpus, although there is no more specific detail on how soon 

after request this review should take place.282  

If the initial decision to detain is upheld, there should be periodical reviews 

of the detention decision at least every six months, which is also underlined in the 

CPP.283 The review body should be an “appropriate court or an administrative board” 

that is designated for that purpose, or in the context of occupation, a “competent 

body”.284 Thus, in IACs and under occupation, the detaining state have a broad lee-

                                                
278 CPP Chairman commentary art 12.4.  
279 Art 5 GC III, and art 45.1 AP I.  
280 Art 43 GC IV, and art 78 GC IV (if under occupation). The language of the two 
articles differ, as art 43 speaks of the right to have detention reconsidered, while art 
78 stipulates a right of appeal of the initial detention decision. However, it would 
seem as if the difference in language does not entail any substantial difference of 
rights – both articles afford the right to challenge the initial detention decision, see 
ICRC (1958), Commentary GC IV, p. 260. 
281 See ICRC (1958), Commentary GC IV, p. 260. See also Hill-Cawthorne (2016), p. 
52, noticing a difference with regards to situations of occupation and situations within 
the territory of the detaining state.  
282 See ICTY – Appeals Chamber (20 Febraury 2001), Prosecutor v. Delalic et al – 
Judgment, § 329. 
283 Art 78 GC IV and art 43 GC IV, see also CPP art 4, and CPP Chairman 
commentary art 4.7. 
284 Art 43 GC IV, and art 78 GC IV.  



 

 59 

way to decide whether it should be an administrative body or a proper court that 

reviews detention, and there are no requirement of independence of such a body.285 

The CPP offer little in clarifying these regulations, as it merely states 

decision to detain should be reconsidered periodically by an impartial and objective 

authority.286 Thus, the notion of an “independent” body is not present, although the 

authority must have sufficient freedom to make a good faith judgment without any 

outside interference, according to the CPP Chairman commentary.287 Further, the 

reviewing authority does not have to be a judge or a lawyer, but should have access to 

legal advice, according to the CPP Chairman commentary.288 Such a proposal also 

opens up for the reviewing body being completely within the military structure, and 

absent of any legal experts. Thus, it would seem that the regulations in the Geneva 

Conventions and in the CPP would allow for an administrative board comprised 

entirely of military personnel.  

It is however noteworthy that AP I requires that if the person is captured 

under conditions of combat that makes it impossible to evacuate the person in a safe 

manner, the POW is to be released, and all feasible precautions taken to ensure the 

persons safety.289  

In IACs, security detention of civilians must clearly stop as soon as the 

reasons for detention are invalidated, for example by changing realities on the 

ground.290 Both POWs and civilian detainees must be released after the cessation of 

hostilities.291 The release of security detainees is therefore compulsory in IACs when 

they are no longer considered to be a security threat. In light of this, the ICTY has 

stated that in IACs, the authority reviewing civilian internment must have the power 

to order release of the detainee.292  

                                                
285 See Hill-Cawthorne (2016), p. 53.  
286 CPP art 12.  
287 CPP Chairman commentary art 12.2. 
288 CPP Chairman commentary art 12.2, see also Hill-Cawthorne (2013) p. 9.  
289 Art 41.3 AP I.  
290 Art 132 GC IV, and art 75.3 AP I. Hill-Cawthorne argues that it is the same 
principle that operates in relation to release of civilians and POWs, see Hill-
Cawthorne (2016), p. 59.  
291 Art 118 GC III, art 133 GC IV.  
292 ICTY – Appeals Chamber (20 Febraury 2001), Prosecutor v. Delalic et al – 
Judgment, § 329. 
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In contrast, the CPP merely state that the reviewing authority should be able 

to determine lawfulness and appropriateness of continued detention.293 It is somewhat 

unclear if this distinction is meant to have any particular meaning, although one could 

interpret it as the body having to make an independent judgment of the appropriate-

ness of detention, thus indicating that it should be an actual control mechanism and 

not merely accepting the view of the detaining authority. This is also implied in 

Article 4 of the CPP, which state that when circumstances justifying detention have 

ceased, the detainee will be released.294 However, neither the commentary nor the text 

of the principles themselves clearly allow for the reviewing body to determine a per-

son’s release, in contrast to the CPP Chairman commentary to Article 13 regarding 

criminal detention, were it is explicitly mentioned.295 Some have argued that this 

distinction leaves open the possibility that a determination by the reviewing authority 

that security detention is unnecessary does not have to lead to the detainee’s release, 

clearly undermining the purpose of review and reducing its control function.296 How-

ever, as this distinction is only explicitly mentioned in the CPP Chairman commen-

tary, and as the language in the CPP themselves speaks of “determining the lawful-

ness and appropriateness of continued detention” in Article 12 and the “reconsidera-

tion” of the detention decision in Article 13, it is unclear whether states believe the 

reviewing authority should have the power to order the release of a security detainee 

under the rules of the CPP.  

Regarding procedural guarantees, an occupying state has the discretion to 

regulate the rules for security detention under occupation, although the right of appeal 

must be included in such rules.297 The Commentaries to the Geneva Conventions also 

underline that the authorities must examine all requests by absolute objectivity and 

impartiality, although offering no further details.298  

However, there seems to be no established right to legal assistance in IACs 

for persons placed in security detention (only for criminal detention), but it is not 

                                                
293 CPP art 12, se also CPP Chairman commentary art 12.2. 
294 CPP art 4.  
295 Compare CPP Chairman commentary arts. 12.1 – 12.4, with CPP Chairman 
commentary art 13.2.  
296 Hill-Cawthorne (2013), p. 9. 
297 Art 78 GC IV. 
298 See ICRC (1958), Commentary GC IV, p. 260, 368. 
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prohibited.299 According to the CPP Chairman commentary security detainees should 

be assigned a personal representative to assist them in the review process, if feasible, 

but does not specify if the competence of that representative, i.e. if the person should 

be a lawyer.300 By stating that a personal representative should be “assigned”, it seems 

as if the person would be likely to come from the detaining authority itself, and there-

fore does not acknowledge a right for a security detainee to chose their own represen-

tative. The CPP themselves does not mention a right to be supported by a personal 

representative, and so states could not be expected to consider themselves bound by 

the provision.301 

The CPP Chairman commentary also stipulates some outlines for the review 

to be effective, among others that the authority must have sufficient information avai-

lable to make an assessment of the legality and propriety of continued detention, and 

must consider both the legal and factual basis for detention. The authority must also 

be able to evaluate the relevant information and make relevant conclusions such as 

whether the detainee continues to constitute a threat to security. Furthermore, the 

authority must make decisions based on the circumstances of each specific case, and 

each decision must be taken with respect to the individual involved.302 However, it 

does little to discuss the procedural guarantees afforded to the detainee, and thus, 

neither the Geneva Conventions nor the CPP offer much guidance as how one would 

ensure that the process in front of the review board is fair.303 In addition, those stipu-

lations are only mentioned in the CPP Chairman commentary, thereby again making it 

uncertain whether states would consider themselves bound by such requirements.  

Thus, in general there are few concrete provisions concerning procedural 

protection for security detention in IACs, especially concerning the Geneva Conven-

tions. Although some protections are recognized, such as the right for appeal and the 

right to information about one’s arrest, there are few details on the process itself or on 

the composition of the review body, leaving most provisions to the discretion of the 

detaining state. Thus, given that IHRL continues to apply in situations of NIACs, it is 
                                                

299 Pejic (2005) p. 388. For criminal trials, due process rights are thorough regulated 
in arts. 82 - 108 GC III, and arts. 64 – 75 GC IV.  
300 CPP Chairman commentary 12.4.  
301 See ”Copenhagen Process Principles and Guidelines”, section 2.3.3. 
302 CPP Chairman commentary art 12.2.  
303 A conclusion shared by Hill-Cawthorne, see Hill-Cawthorne (2016), pp. 53-56, see 
also ICRC (1958), Commentary GC IV, p. 260 and also criticized in Pejic (2005), pp. 
386-387. 
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difficult to imagine how the lack of procedural protection in IACs could be adequa-

tely transferred. However, some regulations pertaining to the very specific situations 

of armed conflicts could still be relevant for the application of procedural protections, 

and it is necessary to examine in detail how those would interact with the ECHR.  

 

4.2. Procedural issues in the ECHR 

4.2.1. Right to information about the reason for detention 

The right to information about one’s arrest is regulated in Article 5.2 of the ECHR, 

which state that “[e]veryone who is arrested shall be informed promptly, in a 

language which he understands, of the reasons for his arrest and of any charge against 

him”.304 It should be noted that there is no distinction made depending on whether the 

deprivation of liberty is pursuant to bringing criminal charges, but that all persons 

have this right no matter the reasons for their arrest.305 The ECtHR has also stated that 

if it is not possible to convey the information to the person, relevant details must be 

given to someone who represents the person’s interests, such as a lawyer or a guar-

dian.306 The requirement of conveying information in a language that the person 

understands makes the use of interpreters necessary, and the detaining state can also 

be held responsible if the interpretation is not of a great enough quality, as it is the 

detaining authority that is responsible that the person arrested is indeed informed of 

the reasons for arrest.307 

The reasons for arrest must further be provided “promptly”, but the ECtHR 

has stated “whether the content and promptness of the information conveyed were 

sufficient is to be assessed in each case according to its special features”. 308 If the 

person is informed within a few hours it will be deemed sufficient, but longer periods 

have been accepted as well.309 Regarding the content of the information, the Court has 

                                                
304 Art 5.2 ECHR.  
305 See for example Van der Leer v. the Netherlands, § 27, and Shamayev and others 
v. Georgia and Russia, §§ 413-414. 
306 See mainly Z.H. v. Hungary, §§ 41-43, with references.  
307 See Shamayev and others v. Georgia and Russia, § 425.  
308 Fox, Campbell and Hartley v. the UK, § 40.  
309 See Fox, Campbell and Hartley v. the UK, § 42, where the Court accepted a time 
of six and a half hours. In Saadi v. the UK, the ECtHR found that 76 hours after arrest 
was in breach of the requirement of “promptness”, see Saadi v. the UK, §§ 81-85.  
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stated that to only inform the person of the legal grounds on which he or she is 

arrested is not enough, but the person must be sufficiently informed about both the 

legal grounds and the reasons for the arrest.310 A person must thus be told, in “simple, 

non-technical language that they can understand, the essential legal and factual 

grounds for the arrest”,311 although it is not required that the person is given a com-

plete list of charges.312 Thus, when considering security detention in NIACs, the right 

to information would require that the detaining authority to provide facts as to why 

the detainee would pose a threat to security.313  

It would seem as if the Court does give some leeway in the manner of the 

information given, and it also has refused to impose any particular time limit within 

which the person must be informed. However, one should not interpret this as allo-

wing the detaining authority to keep a person in the dark, and the person should be 

informed as soon as possible. Rather, it could be taken as an expression of the Courts 

understanding of operational necessities, and of its unwillingness to impose too 

specific regulations on the signatory states. 

In addition, it is not always required that the information is given directly by 

the detaining authority. In some cases, the Court has accepted that the person should 

understand, by the context of the situation, the reasons for the arrest. In Murray v. the 

UK, a person had been questioned about her possible involvement in the collection of 

funds for the purchase of arms, an offence that her brothers recently had been con-

victed for. Given that the interview was about arms and money transfers, because her 

brothers had recently been convicted of offences, and since the person also chose to 

stay quiet during the entire interview, the Court found that the reasons for her arrest 

were sufficiently brought to her attention during her interview.314 Thus, the ECtHR 

does not require that the information be relayed in any particular form, such as in 

writing.315 The important factor is rather to determine whether the person has actually 

understood the reasons and grounds for the arrest, as assessed by all circumstances of 

the case.  
                                                

310 See Murray v. the UK, § 77, and Fox, Campbell and Hartley v. the UK, § 41.  
311 Fox, Campbell and Hartley v. the UK, § 40. 
312 See also Bordovskiy v. Russia, § 56, and Nowak v. Ukraine, § 63. 
313 However, see also “Procedural issues in the ECHR” section 4.2.4. below, on the 
non-disclosure of evidence. 
314 Murray v. the UK, see especially § 77.  
315 European Commission of Human Rights (13 December 1978), X. v. Germany, pp. 
112-113.   
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This would have strong implications for the demands on deprivation of 

liberty in NIACs, requiring the detaining authority to adequately inform the detainee 

of both the grounds and reasons for detention. However, one can also detect a willing-

ness on part of the ECtHR not to put a too heavy burden on the detaining authority, 

allowing the Court to interpret situations were it was evident that the detainee in fact 

did understand the grounds and reasons for detention. Thus, the detaining authority 

must show diligence that the information was adequately given to the detainee in 

NIACs, raising demands on the use of interpreters and thus the planning of the 

detaining authority, but nevertheless allowing some lenience not to create an im-

possible or disproportionate burden.  

The reason that the ECtHR has taken this view is seemingly because of the 

strong connection between Article 5.2 about the right to information, and Article 5.4 

about the right to challenge a decision on detention. Thus, the underlying purpose of 

the right to information on the reason for detention is pursuant to the person’s ability 

to effectively challenge a decision on the deprivation of liberty.316 That is the right of 

habeus corpus. 

 

4.2.2. Right of habeus corpus 

Under Article 5.4 of the ECHR, anyone who is deprived of his or her liberty by arrest 

or detention has the right to challenge the lawfulness of detention, have the case spee-

dily decided by a court, and subsequently released if the detention is not lawful – 

commonly referred to as the right of habeus corpus.317  

Article 5.3 holds similar protections, but is however restricted to those who 

have been deprived of their liberty on reasonable suspicion of having committed an 

offence under Article 5.1 (c). In the context of security detention under the Third and 

Fourth Geneva Conventions, the ECtHR has stated that “the Court considers that 

[Article 5.3] has no application in the present case since [the person] was not detained 

                                                
316 This relationship has been explicitly recognized by the Court in numerous cases, 
see for example Van der Leer v. the Netherlands, § 28, Fox, Campbell and Hartley v. 
the UK, § 40, Shamayev and others v. Georgia and Russia, § 413, Murray v. the UK, 
§ 72, among others.  
317 See Schabas (2015), p. 253. 
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in accordance with the provisions of paragraph 1 (c) of Article 5”.318 Thus, it would 

be evident that Article 5.3 is not applicable to security detention.319  

In addition, since Article 5.4 is based on the active action of the detainee, i.e. 

that the detainee choses to challenge the decision, it would seem as if the ECHR does 

not demand that there is an automated review of the detention decision. However, the 

Court has stated that “the forms of judicial review satisfying requirements of Article 5 

§ 4 may vary from one domain to another, and will depend on the type of deprivation 

of liberty in issue”.320 In addition, the Court has also stated that the “opportunity to 

initiate such proceedings must be provided, both in theory and in practice, soon after 

the person is taken into detention and, if necessary, at reasonable intervals there-

after”.321 With regards to security detention in international armed conflicts, the Court 

has said that:  

 

“Article 5 §§ 2 and 4 must also be interpreted in a manner which takes 

into account the context and the applicable rules of international huma-

nitarian law. /…/ Moreover, the first review should take place shortly 

after the person is taken into detention, with subsequent reviews at 

frequent intervals, to ensure that any person who does not fall into one 

of the categories subject to internment under international humanitarian 

law is released without undue delay.322 

 

Thus, despite the fact that the wording of Article 5.4 would allow for a review to only 

take place at the request of the detainee, it would seem as if the ECtHR would still 

prefer a system that takes the rules of IHL into account, i.e. automatic review of 

                                                
318 Hassan v. the UK, § 106.  
319 However, one could also argue that detention in NIACs can be used for the 
purpose of bringing criminal charges at a later stage, for example to charge rebel 
groups under domestic law. If the purpose of detention is to bring criminal charges at 
a later stage, then Article 5.3 would be applicable, including its stronger protections 
compared to Article 5.4. However, the use of criminal detention in NIACs is not part 
of this study. Nevertheless, it would be imperative to ensure that detention for security 
reasons is genuine, insofar that the practice is not used as a means for prolonged 
criminal detention without judicial guarantees.  
320 See Reinprecht v. Austria, §§ 33-35, and Abdulkhakov v. Russia, § 209. 
321 Molotchko v. Ukraine, § 148. 
322 Hassan v. the UK, § 106.  
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security detention in NIACs at regular intervals.323 That would make the security 

detention under Article 5.4 more similar to situations when an authority is detaining 

on reasonable suspicion of having committed an offence under Article 5.1 (c), or 

when determining the detention of a person of unsound mind in Article 5.1 (e). In 

those cases, judicial control of detention must be automatic and cannot be made to 

depend on a previous application by the detainee.324 It should also be noted that the 

first review should take place shortly after detention, which is consistent with the 

Courts acceptance of the provisions for security detention under derogation of Article 

15.325 Thus, it is reasonable to assume that the ECtHR would demand automatic 

review of security detention in NIACs.  

The notion of “speedily” in Article 5.4 is to be determined in light of the 

circumstances of each case,326 although it generally indicates a lesser urgency than 

that of “promptly” in Article 5.3.327 The factors that are to be taken into account are 

for example the nature of detention, the nature of the procedure (i.e. administrative or 

judicial), the diligence shown by the authorities, whether delays were caused by the 

detainee or by any other factor outside the control of the detaining authority.328  

The Court has accepted a two-tiered process of habeus corpus, i.e. where the 

first decision is administrative, taken within a few days by a non-judicial body, while 

the second decision is taken by a court at a later stage.329 However, the notion of 

speediness is then also dependent on the type of body that makes the decision, as 

when a different body than a court takes the decision, the requirement of speediness 

lies closer to that of “prompt” in Article 5.3.330 For example, in the case Shcherbina v. 

Russia, a 16-day delay in the judicial review was deemed excessive, mainly because 

the original decision to detain was taken by a prosecutor. The same time period has 
                                                

323 See also for example McKay v. the UK, § 34.  
324 See Schabs (2015), p. 257. For Article 5.1 (e), the ECtHR has stated that a system 
of periodic review in which the initiative lies solely with the authorities is not 
sufficient on its own, see X. v. Finland, § 170, and Raudevs v. Latvia, § 82. 
325 See above “Derogations” section 3.2.1., especially Lawless v. Ireland, which had a 
review requirement of 48 hours, although it was performed by the executive and not 
the judiciary.   
326 See for example E. v. Norway, § 64, and Brogan and others v. the UK, § 59.  
327 See Shcherbina v. Russia, § 65. 
328 See for example Moreen v. Germany, § 106, Khodorkovskiy v. Russia, § 246, 
Rehbock v. Slovenia, §§ 82-88, G.B. v. Switzerland, §§ 34-39, with further references. 
See also Schabas (2015), p. 257.   
329 Shcherbina v. Russia, § 66.  
330 Shcherbina v. Russia, §§ 65-70.  



 

 67 

however been accepted in cases against Russia when the first detention decision was 

decided by a court.331 Thus, the ECtHR has been prepared to tolerate longer periods 

of review when the decision has been taken by a judicial body. In this context it is 

also important to note that a wrongful decision by a non-judicial body in the first 

stage does not necessarily have breach Article 5, unless the first decision is consi-

dered a “gross and obvious irregularity”.332 But if a court gets it right at a later stage 

and the person is subsequently released, there does not have be a violation of Article 5 

(taking into account the right to compensation in Article 5.5).333  

When looking at the process in front of a court, the ECtHR has also held that 

a process that took 17 days was excessive.334 It would thus seem as if the Court has 

set a limit between 16 and 17 days. However, such a strict interpretation of the Courts 

practice is unwise, given the ECtHR’s predominant focus on the circumstances of 

each case. Rather, the Court has stated that exceptional grounds can justify a delay, 

but it is then incumbent on the detaining state to show that such grounds existed.335  

When looking at the requirement of speediness in relation to the ability to put 

someone in front of a judge or other officer, the case Vassis and others v. France 

concerning the detention of a crew on the high seas is enlightening. There, the crew 

was deprived of their liberty for 18 days during which they were being transported 

back to France, were it took the French authorities another 48 hours to put them in 

front of a judge or other officer. The ECtHR stated that “the requirement of prompt-

ness is even stricter in a situation where the placement in police custody follows on 

from a period of actual deprivation of liberty”.336 The Court subsequently found a 

violation of the ECHR, not on account of the initial 18 days, but because the French 

authorities ought to have brought the detainees before a judge or other officer upon 

arrival.337 Although it concerned Article 5.3 and not Article 5.4, so as to make a direct 

comparison impossible, one could still incur the somewhat forgiving perspective of 
                                                

331 See Shcherbina v. Russia, §§ 65-70, compare with Khodorkovskiy v. Russia, § 247. 
It can however also be noted that the prosecutor was not in fact authorized to make 
such a decision on detention in the Shcherbina-case. 
332 See for example Mooren v. Germany, §§ 74-76, Garabayev v. Russia, § 89.  
333 Schabas (2015), p. 230. On the right to compensation see Schabas (2015), p. 257 
ff. and Danelius (2015), p. 155 ff.  
334 See Kadem v. Malta, §§ 44-45, but also among others G.B. v. Switzerland, §§ 32-
39 (21 days), Rehbock v. Slovenia, §§ 82-88 (23 days). 
335 See Musiał v. Poland, § 44, and see also Danelius (2015), p. 153 ff.  
336 Vassis and others v. France, § 60. 
337 Vassis and others v. France, §§ 52-62.  
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the ECtHR with regards to practical obstacles of habeus corpus. Thus, as operational 

necessities in NIACs can make it difficult to put someone in front of a judge speedily 

after the deprivation of liberty, it would seem that the ECtHR is quite understanding 

in its approach when it would be actually impossible, such as during transport on the 

high sees, and perhaps also transport from the battlefield in a NIAC. However, that 

also comes with a greater responsibility to put someone in front of a court when it is 

feasible at a later stage. That would set a high standard for the planning of the 

detaining state in order to put the person speedily in front of a court as soon as 

circumstances allow it, and again the Court seems to put a demand of diligence on 

part of the detaining authority.338  

The person is thus entitled to a review of the “lawfulness” of his detention, in 

light of all relevant requirements of applicable law, of the ECHR and its general 

principles, and the aim of the restrictions permitted by Article 5.1.339 The review 

should consider “the reasonableness of the suspicion grounding the arrest and the 

legitimacy of the purpose pursued by the arrest and the ensuing detention”,340 and 

should be wide enough to bear on those conditions that are essential for the lawful 

detention of a person, but not so broad as to contain other aspects.341 The notion of 

lawfulness in this circumstance would have to refer to the lawfulness of the grounds 

and reasons for internment, i.e. generally speaking for security reasons.  

However, Article 5.4 does not require that a detained person be heard every 

time he lodges an appeal against a decision extending his detention.342 Thus, there is 

no need for a full-fledged process in every challenge against a detention decision, but 

it should be possible to exercise the right to be heard at reasonable intervals.343 This 

view is also consistent with the Courts later assessment of frequent intervals of review 

in international humanitarian law in Hassan v. the UK.344 However, the ECtHR has 

not further elaborated the frequency of such intervals with regards to security deten-

tion, except than to seemingly accept the provisions of the Third and Fourth Geneva 

                                                
338 The need for planning detention operations is also emphasized in ICRC (January 
2014), Thematic Consultation, p. 11. 
339 See for example A. and others v. the UK, § 202.  
340 Garcia Alva v. Germany, § 39.  
341 See for example E. v. Norway, § 60.  
342 Çatal v. Turkey, § 33, and Altınok v. Turkey, § 45. 
343 Çatal v. Turkey, § 33, and Altınok v. Turkey, § 45. 
344 See above ”The ECHR and international law as an authority to detain”, section 
3.2.2. 
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Conventions of review every six months in IACs.345 Thus, it is unclear what demands 

of intervals the ECtHR would require in a NIAC, perhaps allowing the standards of 

IHL applicable to IACs to influence its interpretation. However, it is clear that the 

review must be performed at such intervals that would guarantee a release of the 

person when the justification for security detention have ceased, i.e. when the person 

no longer poses a security threat.346 This is because allowing a person to be detained 

longer than necessary would amount to arbitrary detention, explicitly prohibited both 

in Article 5.4 of the ECHR and by customary international law applicable in 

NIACs.347 However, whether review every six months would suffice is an open 

question. It could perhaps be seen as acceptable, at least if in combination with a 

function to reassess the person’s detention earlier if there are any factual changes on 

the ground, then again allowing IHL to influence the interpretation on the reasonable-

ness of review intervals under the ECHR.348 

One can nevertheless conclude that the purpose of Article 5.4 is to guarantee 

judicial control, and that the detainee must be given an opportunity to effectively 

challenge the basis of the allegations in NIACs.349 However, the right in Article 5.4 in 

incumbent on the detainees having the case heard in front of a “court”, which raises 

the question as to which kinds of review bodies are to be considered “courts” under 

Article 5.4.  

 

4.2.3. Composition of review body 

The ECtHR has stated that it is not always necessary that a court within the meaning 

of Article 5.4 be defined by the same guarantees as those required under Article 6 for 

                                                
345 It should be noted that under Article 5.1 (e) on the deprivation of liberty with 
regards to the person’s mental condition, the ECtHR has stated that a delay of 82 days 
between the expiry of the initial order of detention in a psychiatric institution and its 
renewal, in combination with a lack of adequate safeguards to ensure that the 
applicant's detention would not be unreasonably delayed, was found to be insufficient 
to protect individuals from arbitrary detention, see Erkalo v. the Netherlands, §§ 57-
60. 
346 See above on the reasons for security detention in IHL, ”Legal authority to detain 
in humanitarian law”, section 3.1. 
347 See Hill-Cawthorne (2016), pp. 95-98, and Pejic (2005) p. 387.  
348 See above “Procedural issues in humanitarian law”, section 4.1., specifically art 
132 GC IV, and art 75.3 AP I, and see also CPP art 4.   
349 Ţurcan and Ţurcan v. Moldova, §§ 67-70, and Chahal v. the UK, §129. 
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criminal or civil litigation.350 Therefore, the body referred to “does not have to be a 

court of law of the classical kind integrated within the standard judicial machinery of 

the country”.351 However, it “must have a judicial character and provide guarantees 

appropriate to the type of deprivation of liberty in question”,352 and “be independent 

of both the executive and of the parties to the case”.353 Therefore, a “court” under 

Article 5.4 must still exhibit fundamental features, such as independence of the 

executive and of the parties to the case, and appropriate procedural guarantees.354 To 

satisfy the requirements of the ECHR, the review must also be conducted in con-

formity with the aim of Article 5, namely to protect the individual against arbitrary-

ness, although states have some leeway in choosing what particular method they 

would employ.355 However, in the context of an IAC, the ECtHR has stated that: 

 

“Whilst it might not be practicable, in the course of an international 

armed conflict, for the legality of detention to be determined by an 

independent ‘court’ in the sense generally required by Article 5 § 4, 

nonetheless, if the Contracting State is to comply with its obligations 

under Article 5 § 4 in this context, the ‘competent body’ should provide 

sufficient guarantees of impartiality and fair procedure to protect 

against arbitrariness.”356  

 

Thus, compared with other case law, the Court here omitted “independence” when 

describing the necessary features of the “competent body” (a reference to the wording 

used in the Third and Fourth Geneva Conventions). That puts to question exactly 

                                                
350 A. and others v. the UK, § 203, with references.  
351 Weeks v. the UK, § 61, see also X. v. the UK, § 53, and De Wilde, Ooms and 
Versyp v. the Netherlands, §§ 76-78. 
352 A. and others v. the UK, § 203.  
353 Weeks v. the UK, § 61, De Wilde, Ooms and Versyp v. the Netherlands, §§ 76-78, 
Stephens v. Malta, § 95.   
354 See Stephens v. Malta, § 95, Benjamin and Wilson v. the UK, § 33. It is noteworthy 
that the court deviates slightly from the expression commonly used under Article 6 of 
the ECHR, which usually references a “independent and impartial” judicial body. For 
an overview see for example Danelius (2015), p. 146 ff. and compare to Research 
Division – ECtHR (2014), Guide on Article 6 – Right to a fair trial (criminal limb), p. 
14 ff. and Danelius  (2015), pp. 212-236.  
355 See for example Koendjbiharie v. the Netherlands, § 27, with references. 
356 Hassan v. the UK, § 106. The paragraph from the quote referencing back to 
previous case law is omitted above.  
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what requirements the Court envisaged, especially since the previous case law of the 

Court has put more emphasis on the “independence” of a court under Article 5.4, 

rather than “impartiality”.357 

In the ECtHR’s case law under Article 6 on the right to a fair trial, indepen-

dence and impartiality of a court have often been interpreted in close connection to 

each other, although given slightly different meanings.358 Independence has referred 

to the manner of appointment of its members and their term of office, the existence of 

guarantees against outside pressures and the question whether the body presents an 

appearance of independence.359 Impartiality has been interpreted from a subjective 

and objective viewpoint, namely that it must be subjectively free of personal prejudice 

or bias, and it must objectively offer sufficient guarantees to exclude any legitimate 

doubt in this respect.360 

The difference could thus be interpreted as the ECtHR allowing for the for-

mation of a court under Article 5.4 that is not independent from the structure of the 

military in forms of appointment, i.e. an implicit acceptance of the composition of a 

review body under the Third and Fourth Geneva Conventions.361 Thus, if such a judi-

cial body was to be accepted for reviewing security detention in IACs, one could 

argue that such a reviewing body would also be acceptable in NIACs. 

However, one must be aware not to put too much emphasis into the exact 

choice of words in one case, especially given that the Court also emphasizes that there 

must be sufficient guarantees of fair procedure to protect against arbitrariness in the 

same sentence. Rather, it would be more accurate to interpret the meaning of the 

Court against the background of Article 5 as a whole and Article 5.4 in particular. 

Thus, it must be underlined that omitting the word “independence” above was not 

meant to impair the detainees right to a fair procedure. If states were to form a judicial 

body for habeus corpus reviews in accordance with Article 5.4 in NIACs, the inde-

pendence of the judicial body cannot be questioned to a degree as to put the fairness 

of the entire proceedings in jeopardy. In addition, the Court has also stated several 

                                                
357 See above note 354. 
358 See Research Division – ECtHR (2014), Guide on Article 6 – Right to a fair trial 
(criminal limb), p. 14 ff. for an overview of the case law.  
359 Findlay v. the UK, § 73. 
360 Findlay v. the UK, § 73. 
361 See above ”Procedural issues in humanitarian law” section 4.1., and also Hassan v. 
the UK.  
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times that invoking national security and the threat of terrorism does not mean that a 

state’s actions can be free from judicial control.362 It would be reasonable to assume 

that the ECtHR would hold the same to be true for a state’s actions in NIACs. How-

ever, the acceptable standards of what would constitute a “court” in NIACs under 

Article 5.4 is still not entirely clear. 

In one case concerning a Parole Board, the ECtHR did not consider it a 

problem that the members were directly appointed by the Government, in this case the 

UK Home Office, as “the functions of the Board do not bring it into contact with 

officials of the prisons or of the Home Office in such a way as to identify it with the 

administration of the prison or of the Home Office”.363 Subsequently, there was no 

problem with the independence or impartiality of that judicial body.364 This also feeds 

into the Courts previous case law regarding the fundamental features of a court under 

Article 6, where the ECtHR has highlighted the importance of a court not only being 

independent and impartial, but also appearing to be independent and impartial.365 In 

another case, the ECtHR did not accept the inclusion of a military judge on a court.366 

The Court considered among other things that military judges are servicemen who 

belong to the armed forces, which in turn takes its orders from the executive, that they 

remain subject to military discipline and that their positions as judges can be re-

newed.367 Therefore, a military judge might allow him- or herself to be unduly 

influenced by considerations that have nothing to do with the nature of the case.368 

Although the requirements of a court under Article 6 is stricter than under Article 5.4, 

the above case still underscores the ECtHR’s view on the independency requirements 

of a habeus corpus court under Article 5.4.369  

If one is to take this case as a starting point, it seems as if the ECtHR puts 

emphasis on the separation between the workings of the review body and the detai-

ning authority. Thus, interpreted in the context of a NIAC, the individuals on the 
                                                

362 See for example Chahal v. the UK, § 131, Fox, Campbell and Hartley v. the UK, § 
34, and Murray v. the UK, § 58. 
363 Weeks v. the UK, § 62. 
364 However, the ECtHR did not regard it as judicial in character, as it lacked some 
procedural guarantees and the power to release a detainee, see Weeks v. the UK, §§ 
63-67. 
365 See for example Findlay v. the UK, § 73, with references.  
366 Incal v. Turkey. 
367 Incal v. Turkey, § 68.  
368 Incal v. Turkey, § 72. 
369 See also Danelius (2015), p. 227 ff. 
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board must not identify too strongly with the armed forces, as that would put the im-

partiallity of the court in question. That would mean that it would be acceptable for 

the military or the Defense department to appoint the members of a habeus corpus 

court under Article 5.4 in NIACs, and that military experts could act as a part of that 

body.370 However, it would be unacceptable that the entire court would be comprised 

of military personnel, as that would likely lead the members to identify too strongly 

with the armed forces, and it would thus need to include for example judges. Such an 

approach also enforces the notion that the habeus corpus board is in fact “judicial in 

character”, as previously stated by the Court.  

The ECtHR has also clarified that the use of the word “decided” means that 

the judicial body must also have the power to order the release of a detainee, in accor-

dance with the case law of the ICTY but setting a higher standard than the CPP.371 In 

addition, it is not enough that the review body can make binding recommendations to 

the executive regarding the release of a detainee, but the review body must itself be 

able to decide on a release order.372 Otherwise, the procedure would potentially force 

the detainee to further pursue court orders against the executive if they would obstruct 

the release. The Court has thus clearly stated that the ability of a detainee to later 

challenge the executive if they were to obstruct the release does not remedy the lack 

of power on part of the review body, and so there is no exception to the criteria that 

the review body must itself be able to order the release of a detainee.373 This reason-

ning again underlines the importance that the ECtHR puts on the judicial control over 

release orders, as allowing the executive to get too involved would potentially disrupt 

the fairness of the system. Thus, a control system developed for NIACs would have to 

take such demands into account in order to fulfill the requirements of the ECHR.  

Finally, when reviewing the notion of a “court” under Article 5.4, the ECtHR 

consistently emphasizes the importance of also ensuring procedural safeguards appro-

priate for that type of detention.374 The Court has on several occasions ruled that a 

body does not meet the requirements of a “court” under Article 5.4, because of the 

                                                
370 See for example Le Compte, Van Leuven and De Meyere v. Belgium, §§ 57-58, 
with references.  
371 Benjamin and Wilson v. the UK, §§ 34, see also Weeks v. the UK, § 64, see also 
above “Procedural issues in humanitarian law”, section 4.1. 
372 See Benjamin and Wilson v. the UK, § 36, with references.  
373 See Benjamin and Wilson v. the UK, § 36, with references.  
374 A. and others v. the UK, § 203, Reinprecht v. Austria, § 31. 
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failure to ensure procedural guarantees.375 Therefore, it is impossible to evaluate the 

adequate composition of a review body without also looking at the specific procedural 

protections afforded in the process in front of that body. That will now follow.  

 

4.2.4. Procedural protection in the ECHR 

The requirement of procedural fairness under Article 5.4 does not impose a uniform, 

unvarying standard to be applied irrespective of the context, facts and circumstances, 

and thus that there is some leeway given to states to design their own systems.376 

However, when specifically looking at lengthy deprivations of liberty in connection 

with terrorist charges and security detention in situations of derogation, the Court has 

further specified that it considered the case law relating to judicial control over deten-

tion on remand relevant, i.e. Article 5.1 (c).377 At the heart of such cases is the 

reasonableness of the suspicion against the detained person, and the ECtHR stated 

further that:  

 

“[B]ecause of dramatic impact of the lengthy – and what appeared at 

that time to be indefinite – deprivation of liberty on the applicants’ 

fundamental rights, Article 5 § 4 must import substantially the same 

fair-trial guarantees as Article 6 § 1 in its criminal aspect.”378  

 

Thus, it would seem that fair trial guarantees regarding security detention in NIACs, 

which indeed has a strong impact on a detainee’s fundamental right to liberty, could 

be interpreted against the background of detention on remand, and thus incorporate 

aspects of both Article 5.1 (c) and Article 6.1 of the ECHR.379 However, Schabas 

                                                
375 See for example Chahal v. the UK, § 130, X. v. the UK, § 61, Weeks v. the UK, §§ 
63-70.  
376 A. and others v. the UK, § 203, with references.  
377 A. and others v. the UK, § 217. 
378 A. and others v. UK, § 217, see also Chahal v. the UK, §§ 130-131. In addition, 
although Article 6.3 of the ECHR strictly speaking only concerns those who are 
charged with a criminal offence, the ECtHR has stated several times that those rights 
are one element of the concept of fair trials in Article 6.1. See for example Salduz v. 
Turkey, § 50, and Lagerblom v. Sweden, § 49, with references. 
379 However, this is not to be interpreted too broadly, as the Court has stated that 
Article 5.4 does not include the right to a public hearing, despite its close connection 
to fair trial standards, see Reinprecht v. Austria. 
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underlines that fair trial rights can be waived, both expressly and tacitly, but such 

waiver must be thoroughly established and still requires minimum safeguards.380 

In contrast, when discussing security detention in an IAC the ECtHR stated 

that procedural safeguards in Articles 5.2 and 5.4 “must also be interpreted in a 

manner which takes into account the context and the applicable rules of international 

humanitarian law”.381 As those procedural guarantees are different than from those 

afforded under Article 6.1 of the ECHR when concerning detention on remand,382 it is 

unclear what set of rules the Court would find most suitable to use as a background 

when regarding detention in NIACs. The Court has also stated that any procedure 

regarding security detention in IACs “should provide sufficient guarantees of im-

partiality and fair procedure to protect against arbitrariness”.383  

Thus, the ECtHR seems reluctant to accept procedural guarantees in IACs 

without adding a caveat that such procedures would have to adhere to basic principles 

of fair trial guarantees. Because of this view, it would be unlikely that the ECtHR 

would accept regulations regarding security detention in NIACs that would not at 

least adhere to those standards, given that the Court has held the same position 

regarding security detention and derogation.384 Thus, when assessing regulations 

regarding security detention in NIACs, such rules would have to rely on inter-

pretations of fair procedure, protections against arbitrariness, and sufficient guaran-

tees of impartiality.  

In addition, there seem to be some development over time within the 

ECtHR’s case law regarding procedural guarantees under Article 5.4. In one early 

case, the Court considered that the competent body remained a "court" in spite of the 

lack of "equality of arms" between the prosecution and an individual who requested 

provisional release.385 In contrast, later cases deviated from that assessment, for 

example requiring a more elaborate judicial procedure that included allowing detai-

                                                
380 Schabas (2015), p. 271, see also Scoppola v. Italy, § 135.  
381 Hassan v. the UK, § 106.  
382 Meaning detention under Article 5.1 (c), see above “Legal authority to detain in 
the ECHR”, section 3.2. 
383 Hassan v. the UK, § 106, see also analysis above in “The ECHR and international 
law as an authority to detain”, section 3.2.2. 
384 See conclusions above in “The ECHR and international law as an authority to 
detain”, section 3.2.2. 
385 Neumeister v. Austria, § 24. 
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nees to require an adjournment to facilitate the presentation of their case.386 Thus, the 

Court clearly departed from its previous case law, to move towards more substantial 

procedural guarantees in situations covered by Article 5.4.387  

If one is to draw some inspiration from the fair-trial guarantees in Article 6.1, 

with an analogy to detention on remand, the proceedings must be adversarial and 

must ensure “equality of arms” between the parties.388 In general, equality of arms 

requires that each party be given a reasonable opportunity to present a case under 

conditions that do not place the party at a substantial disadvantage vis-à-vis his oppo-

nent.389 More importantly, when concerning criminal trial, a person must be able to 

participate effectively in the proceedings.390  

In general, equality of arms is not ensured if the person is denied access to 

documents in the investigation file that are essential in order effectively to challenge 

the lawfulness of his detention.391 However, the Court has held that:  

 

“[T]here may be restrictions on the right to a fully adversarial procedure 

where strictly necessary in the light of a strong countervailing public 

interest, such as national security, the need to keep secret certain police 

methods of investigation or the protection of the fundamental rights of 

another person.”392 

 

Thus, although the bar for not disclosing evidence must be set high, it would seem 

that the ECtHR would allow a detaining state in a NIAC to keep some material from 

the detainee, for example to protect intelligence sources or another person who’s 

security would be in danger.393 However, if the detaining state has evidence that it 

does not rely on in the proceedings and does not want to disclose to the detainee, the 

                                                
386 De Wilde, Ooms and Versyp v. Belgium, § 78.  
387 See further in Brozicek v. Italy, especially separate opinion of Judge Martens, see 
also Mowbray (2009), p. 184. 
388 See for example Reinprecht v. Austria, § 31, and A. and others v. the UK, § 204, 
Jasper v. the UK, § 51. 
389 See for example Foucher v. France, § 34, Bobek v. Poland, § 56, and Klimentyev 
v. Russia, § 95. 
390 See for example Lagerblom v. Sweden, § 49, with references.  
391 See for example Ovsjannikov v. Estonia, § 72, Fodale v. Italy, § 41, and 
Korneykova v. Ukraine, § 68, with references. . 
392 A. and others v. the UK, § 205, see also Doorson v. the Netherlands, § 70. 
393 A. and others v. the UK, § 205, see also Doorson v. the Netherlands, § 70. 
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legality of such non-disclosure of evidence must be examined by an independent and 

impartial body with knowledge of the trial, in order to ensure that the non-disclosure 

of evidence does not impair the fairness of the proceedings.394 Such a body could be 

essentially the same as the review body in NIACs, as the Court has accepted that the 

trial judge made those assessments in previous cases.395 

The Court also states that any difficulties caused to the defendant by a limi-

tation on the available evidence have to be sufficiently counterbalanced, as each 

person must still have the possibility to effectively challenge allegations.396 In one 

case the ECtHR accepted the argument that fear of reprisals made the use of 

anonymous witnesses necessary, a situation that could be very common in NIACs.397 

The Court held that the practice was acceptable as it afforded sufficient counter-

balance, mainly because the defense counsel had the opportunity to question the 

witness and the weight of the testimony was lessened because of the anonymity, 

although the Court also underlined that a judgment should not be based solely or 

decisively on anonymous statements.398 However, one should remember that this 

protection was still afforded in a case concerning criminal charges, not security 

detention.  

The Court has also seemingly been impressed by a system employed in some 

immigrations proceedings in Canada, and in the UK.399 There, the confidentiality of 

                                                
394 Jasper v. the UK, §§ 55-56, where the ECtHR found that the procedure for 
examining non-disclosed evidence was sufficient to guarantee a fair trial. The Court 
held that it was significant that it was the trial judge who carried out the balancing 
exercise, and that steps had been taken to ensure that the defense was kept informed 
and permitted to make submissions and participate in the decision-making process as 
much as possible. However, compare with Edwards and Lewis v. the UK, §§ 46-48, 
where the ECtHR reached the conclusion that there was a violation of the right to fair 
trial, as it considered that the undisclosed evidence related to an issue of fact. Thus 
that the defense had not had sufficient access to the evidence during trial, because of 
the non-disclosure. 
395 Jasper v. the UK, see above note 394. 
396 A. and others v. the UK, §§ 205, 218. 
397 See Doorson v. the Netherlands.  
398 Doorson v. the Netherlands, §§ 68-76.  
399 First discussed in Chahal v. the UK, later in Tinnelly & Sons Ltd and others and 
McElduff and others v. the UK, A. and others v. the UK, § 210, Al-Nashif v. Bulgaria, 
§§ 93-97, and the dissenting opinon of judges Palm, Fischbach, Vajic, Thomassen, 
Tsatsa-Nikolovska, and Traja in Jasper v. the UK. This procedure was introduced in 
the UK after the ECtHR judgments of Chahal v. the UK and Tinnelly & Sons Ltd and 
others and McElduff and others v. the UK, according to the background in Jasper v. 
the UK, §§ 35-38. 
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security material is maintained by requiring such evidence to be examined by the 

court in the absence of the detainee or any representative. Instead, a security-cleared 

counsel instructed by the court, which can cross-examine the witnesses and in general 

question the evidence, takes their place. If it is possible, a summary of the evidence 

obtained by this procedure is later given to the detainee, with necessary deletions.400 

The ECtHR held that:  

 

“This example [of security-cleared counsel] illustrates that there are 

techniques which can be employed which both accommodate legitimate 

security concerns about the nature and sources of intelligence 

information and yet accord the individual a substantial measure of 

procedural justice.”401 

 

Thus, it would seem that the ECtHR would accept several solutions to counter-

balancing the negative impact on the detainee’s fair trial rights when not disclosing all 

evidence.402 However, in another case the Court dismissed the use of security-cleared 

counsel, because the counsel could not have any further contact with the detainee 

after security-classified evidence had been disclosed. It was therefore impossible for 

the security-cleared counsel to further investigate whether the detainee had any 

information to disprove or rebut the security-classed evidence.403 Thus, the availa-

bility of such acceptable solutions could also mean a stronger requirement that the 

detaining state should use such methods, in order to guarantee fair proceedings. 

However, a detaining authority must be mindful in how it designs its security deten-

tion procedures in NIACs, as to ensure a fair proceeding. It is therefore important to 

keep in mind that just because a state invokes security does not mean that their actions 

can be free from judicial control, as stated before. Thus, it is also necessary that the 

judicial control body gain access to all evidence.404 

                                                
400 See Chahal v. the UK, §§ 131, 144. 
401 Chahal v. the UK, § 131.  
402 See also A. and others v. the UK, §§ 217-224.  
403 A. and others v. the UK, §§ 91-93, see also Doswald-Beck (2011), pp. 96-97.  
404 Again, look at the process in Chahal v. the UK, where the domestic court were not 
in a position to effectively control whether detention was justified, as the full material 
on which these decisions were based was not made available to them, see ibid. §§ 43, 
121,130. However, the ECtHR has acknowledged that they themselves might not 
always have the right to access such material, Jasper v. the UK, § 53.  
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Regarding the right to legal assistance, there is such a right when a person is 

being charged with a criminal offence under Article 6.3 (c), but no such specific right 

in Article 5.4 on habeus corpus, or even in detention in remand in Article 5.1 (c) and 

Article 5.3. 

Article 6 will generally allow a person the right of lawyer from the initial 

stages of police questioning, although the exact scope depends on the special features 

of the proceedings involved and on the circumstances of the case.405 Thus, the right 

for a lawyer can be restricted in some situations in the early stages of detention, and 

the ECtHR has stated that “the question in each case is whether the restriction, in the 

light of the entirety of the proceedings, has deprived the accused of a fair hearing”.406 

Thus, even where compelling reasons may exceptionally justify denial of access to a 

lawyer, such a restriction must not unduly prejudice the rights of the person char-

ged.407 It is important to underline that there is still a right to legal assistance at later 

stages of criminal proceedings, in order to protect the individual from the weight of 

executive power and from any abuse of authority.408 

However, it would seem that not even when charged with a criminal offence 

is there an absolute right to legal assistance at all stages of the process, although the 

reasons for denying it must be compelling, and not risk the right of a fair trial. The 

interesting delimitation is thus not whether there is a right to legal assistance, but 

rather under which circumstances the absence of legal assistance affects the proce-

dural rights to such a degree as to prejudice fair trial rights of the person in security 

detention. 409  

It would thus seem that a person would not necessarily have a right to legal 

counsel in the beginning of the security detention, as this is not the case even when 

charged with a criminal offense. However, there is a very strong right to legal council 

in later stages of criminal proceedings. When assessing this factor, one should also 
                                                

405 See for example Brennan v. the UK, § 45, and John Murray v. the UK, § 63.  
406 Brennan v. the UK, § 45.  
407 See for example Salduz v. Turkey, §§ 50-55, where incriminating statements made 
during police interrogation without access to a lawyer were used for a conviction, and 
thus in violation of Article 6.1 of the ECHR. The right to legal assistance was seen as 
“a fundamental safeguard against ill-treatment”, Salduz v. Turkey, § 54. 
408 See for example Coëme and others v. Belgium, § 102.  
409 This is an instrumental view of the right to legal assistance, i.e. that can be 
necessary to further the goal of a fair trial. One could also argue intrinsic value to the 
right of legal assistance, i.e. that it gives respect to the person’s autonomy and dignity. 
See further Leverick (2011), p. 361 ff., who favors an instrumental approach. 
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keep in mind that there have been several cases where the ECtHR held that absence of 

legal assistance was one factor to determine that the procedure was not fair, under 

Article 5.4.410 In addition, in the cases concerning security detention in times of dero-

gation, the detainee has had sufficient access to legal counsel.411  

Further, one could look at the similarity in security detention and criminal 

detention, namely that both situations include an accusation of some sort, based on a 

detainee’s behavior. The difference is generally not in the sort of accusation, but 

rather, the difference is temporal. When accused of a criminal offense, it encompasses 

something that the person allegedly did, while in the case of security detention, there 

is a threat of something that the person can do in the future. However, in order for 

security detention to be reasonable, the accusation must still be based on some form 

of behavior or past action, which warrants the suspicion of a security threat. In other 

words, in order to accuse someone of being a security threat, it must still be based on 

a credible assessment of something that the person has done, although what the 

person has done does not need to be criminalized. In that sense, a detainee is still 

accused of something, although the assessment differs between security detention and 

criminal detention.412 The Court has also stated that a person must be able to effecti-

vely challenge allegations under Article 5.4 when discussing security detention under 

derogation, although in relation to evidence and not specifically the right to legal 

assistance.413 However, such a statement can reasonable be held to be true also with 

regards to the right to legal assistance. Given the background of ECtHR case law on 

criminal detention and on Article 5.4, it would thus seem that if security detention 

were allowed to continue without access to at least some sort of legal counsel, it could 

seriously risk impairing the fairness of the proceedings, as the ability to effectively 

challenge allegations would be impaired.  

                                                
410 Weeks v. the UK, Chahal v. the UK, Aksoy v. Turkey, discussed above. 
411 Lawless v. Ireland, § 22, Brannigan and McBride v. the UK, § 10 (although 
delayed for 48 hours), Ireland v. the UK, § 84.  
412 See also reasoning in Leverick (2011), especially p. 359, on the development of 
the right to legal assistance in Scottish law, based on the ECtHR Salduz-case. 
Leverick argues that there are four possible justifications for a right to legal 
assistance: provision of emotional support; protection from ill-treatment; assistance in 
understanding or enforcing the right to silence; and preventing wrongful conviction. 
See Leverick (2011), p. 361 ff.  
413 A. and others v. the UK, § 218.  
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However, that is not to say that the detainee needs access to a lawyer of his 

or hers own choosing. Given that the ECtHR has stated that a system of security-

cleared legal counsel can be acceptable regarding the non-disclosure of evidence, it 

should also be considered if a similar system would be acceptable for legal represen-

tation. Such a system would however need to have very high standards of impartiality, 

in order to guarantee the integrity of the security-cleared counsel to both safeguard 

national security interests, and the interests of the detainee.414 Thus, it should be con-

cluded that a detainee would require some sort of legal representation or legal counsel 

under security detention in NIACs, but that the exact workings of such a system is up 

to the states themselves.  

Such a discussion should preferably take its starting point in the underlying 

rationale for the right to legal assistance in security detention, i.e. what is the assis-

tance supposed to achieve. From the view of the ECtHR, it is a fair process that is 

valuable, and thus the right to legal assistance should for example be given at the 

earliest moment as to ensure that the detainee does not incriminate him- or herself 

without being aware of the consequences. However, one should note that access to a 

lawyer was denied in security detainees under derogation during the first 48 hours, 

indicating that it would be acceptable for security detention in NIACs as well.415  

While the ECHR and the ECtHR does not give clear guidance on the exact 

manner of procedural guarantees afforded to security detention in NIACs, its case law 

nevertheless states some basic protections, and does answer some of the issues per-

taining to this specific situation. For example, the exact interpretation of the principle 

of equality of arms and adversarial proceedings can differ depending on the situation, 

and issues of national security can impair the right of an adversarial process. How-

ever, this cannot go too far, and so a detainee should for example have some sort of 

access to all available evidence in order to be able to effectively challenge the deten-

tion decision in front of a judicial organ.  

 

                                                
414 Perhaps an analogy to the independence and impartiality of review boards could be 
relevant, see above ”Composition of review body” section 4.2.3., although there is 
little in the Court case law to establish such a connection. 
415 See above ”Derogation under the ECHR”, section 3.2.1., and the cases on the 
situation in Northern Ireland, for example Lawless v. Ireland, Brannigan and 
McBride v. the UK, and Ireland v. the UK. 



 

 82 

4.3. Procedural issues – concluding remarks 

Through a comparison with the rules in IHL, it is clear that the ECHR and the 

case law of the ECtHR does have a great deal to contribute to the regulation of 

procedural issues for security detention in NIACs. Further, it is also clear that 

the ECHR sets a substantially higher bar on most aspects of procedural protect-

tion in NIAC, than IHL does, as the latter for the most part allows states to 

design their systems themselves. However, it must be noticed that the Court does 

not impose any particular solution, stating clearly that: 

 

“[The ECHR] thus leaves to the Contracting States the choice of the 

means of ensuring that it is secured in their judicial systems, the Court's 

task being only to ascertain whether the method they have chosen is 

consistent with the requirements of a fair trial.”416  

 

Although no exact procedure can be defined which would secure a fair hearing, states 

would still benefit from taking a closer look at the Court’s view on procedural guaran-

tees when designing the procedures that they are to use in security detention in 

NIACs. For example, it would seem as if there is some leeway for the detaining state 

in a NIAC with regards to operational necessities, for example regarding that informa-

tion be shared “promptly” with the detainee, and the manner in which information and 

evidence is shared. Similar conclusions can be drawn from the Courts case law re-

garding the promptness of the right of habeus corpus. However, such solutions still 

set a high standard for the planning and the diligence of the detaining authority in 

several aspects. It is also important to remember that the Court set high requirement 

on fair proceedings under security detention, even when the state in question had 

derogated from its obligations under the ECHR.417 

In some ways, the rules of IHL and the ECHR work together. For example, a 

combined reading of AP I, GC III and the ECHR would conclude that if it is deemed 

operationally impossible to transport a detainee out of a combat zone, one should 

release the detainee. However, a long initial period of deprivation of liberty is 

                                                
416 Quaranta v. Switzerland, § 30. 
417 See above ”Procedural protection in the ECHR”, section 4.2.4., and the referenced 
case A. and others v. the UK.  
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nevertheless accepted by the ECHR, if it is indeed impossible to afford the detainee 

the right of habeus corpus, which Vassis and others v. France shows, regarding 

deprivation of liberty at the high sees. But again, the bar for when it in fact is 

impossible to allow habeus corpus must be set very high, and more importantly, any 

such assessment should not be made by the executive, but rather by the judiciary.  

 

“Judicial control is implied by the rule of law, ‘one of the fundamental 

principles of a democratic society … which is expressly referred to in 

the Preamble to the Convention’ and ‘from which the whole Conven-

tion draws its inspiration’.”418  

 

Thus, given the Court’s development, the focus on procedural guarantees and judicial 

control, and states would be advised to thoroughly ensure that the competent organ 

mandated to review does have “judicial character”, and that such organs are deemed 

sufficiently independent. The ECHR would seem to demand the use of review bodies 

which are entirely outside the military structure, as they place emphasis on the indivi-

duals of such organs not to identify too closely with the detaining authority, i.e. the 

armed forces in most cases. The procedures in front of such review bodies must also 

be sufficient to guarantee a fair hearing, which would include the ability for a detainee 

to effectively challenge allegations against him or her, which in turn would require 

that the detainee is given some sort of legal counsel. In addition, although the use of 

classified evidence is allowed, there must be methods employed to ensure that the use 

of such evidence does not adversely affect the fairness of the proceedings. This can 

for example be achieved through the use of security-cleared counsel, which would 

still allow the detainee to disprove allegations while at the same time protecting the 

sources of information.  

In conclusion, advisers working with the armed forces should be guided by 

basic principles regarding protection against arbitrariness and adversarial procedures 

under the ECHR, in order to adequately evaluate and design the procedures used for 

security detention in NIACs. The above analysis can provide a stepping-stone to build 

such systems, compatible with both the ECHR and the extreme circumstances of a 

NIAC.   
                                                

418 Brogan and others v. the UK, § 58, case law citations omitted from the quote. See 
also Engels and others v. the Netherlands, § 69.  
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5. Conclusions  

Many implications on the use of security detention can be inferred from the Courts 

case law, and the ECHR would impose numerous procedural protections in NIACs. 

As a start, a detainee must be sufficiently informed at an early stage on both the legal 

grounds of detention and the specific reasons for it, and it is incumbent on the state to 

rely such information to the detainee. That would for example require the state to em-

ploy interpreters, although the ECtHR makes an overall assessment if the detainee 

was sufficiently informed, and thus there are no formal requirements to for example 

rely the information in writing. Further, the reasons why this right to information is 

vital is because the detainee must have a opportunity to challenge the lawfulness of 

the detention, and although the Court is mindful of operational circumstances when 

assessing the speediness of such challenges, the state must still be diligent in ad-

vancing this right to have the lawfulness of security detention be speedily decided by 

a court.  

However, it should not be required that the “court” is a court within the nor-

mal judicial system of the state. It would seem to be sufficient to have a special body 

only for the purposes of reviewing security detention, as long as it is sufficiently 

independent from the detaining authority. For example, the use of military personnel 

on review bodies for security detention would in all likelihood not be acceptable. It 

would not seem to matter if they are judges in addition to their military role, as the 

review board would nevertheless not be regarded as sufficiently independent from the 

detaining authority, which in most cases are the armed forces. 

The ECtHR has further held that security detention incurs such a serious 

intrusion of the liberty of the person that it should import roughly the same fair pro-

cess standards as in criminal detention. Thus, that sets a high bar for the fairness of 

the proceedings, and the detainee must for example be provided with some form of 

legal counsel in order to be able to effectively challenge the detention decision in 

front of the review body. The Court has again shown pragmatism in allowing secu-

rity-cleared counsel to be used in the proceedings, in order to keep the secrecy of 

certain sensitive information while at the same time ensuring adversarial proceedings 

and the detainee’s right to a fair process. It should however be noted that one must 

ensure that the security-cleared counsel can interview the detainee even after sensitive 
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evidence was disclosed, in order for the counsel to be able to adequately question 

such evidence in front of the review body.  

However, some of these regulations could be suspended if there is a valid 

derogation under Article 15 of the ECHR, although the Court does demand adequate 

safeguards against abuse even under derogation. It would also likely require sufficient 

judicial control over security internment, especially if it has long-term effects on the 

individual, and thus the standards set out above should be regarded as the minimum 

acceptable. Thus, even though some of the rights contained in the ECHR can be dis-

regarded from under derogation, it would still have to adhere to the basic principles of 

fair proceedings, and it is unlikely that the ECtHR would accept that states deviate too 

far from the ECHR. 

When considering the legal authority to detain, the picture is not as clear. In 

the present situation, it is unclear if security detention in NIACs would be per-

missible, except under derogation, and it is unfortunate that the Court has not taken a 

clear stance on the UNSC resolutions providing legal authority to detain in NIACs. If 

the ECtHR would accept UNSC resolutions as a legal basis for detention, as it is 

argued here, it would form an encompassing spectrum of the situations were security 

detention could be deemed permissible. The acceptable legal grounds for security 

detention would thereby be UNSC resolutions, derogation under Article 15, and the 

existence of an IAC. That would cover situations were security detention could be 

called for, and to limit the legal grounds for detention in this way could also help to 

diminish any abuse with the practice. The ECtHR could then also allow itself to act in 

the capacity were it could make the most difference, namely to ensure adequate 

procedural guarantees and establishing sufficient protection for the detainees.419 

The reality is that it is becoming increasingly difficult to separate what emer-

gency situations that are to be defined as NIACs, thereby ruled by IHL, and what 

situations IHRL should take precedence, especially when considering international 

military operations.420 Out of operational necessity and to ease the practical problems 

states might face when operating in these environments, it would be beneficial to 

incorporate a common practice that would adhere to both IHL and IHRL standards.421 

Here the ECHR could be of help, given that its regime on security detention that has 

                                                
419 See also Engdahl (2008).  
420 See Engdahl (2008).  
421 See also Engdahl (2008), p. 117.  
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been examined above does not presuppose the existence of an armed conflict, but 

accepts situations under derogation as well. 

Further, when looking at the requirement of IHL, they are merely less de-

tailed but do not in fast impose particularly less lenient operational demands. States 

and their armed forces are still required to establish review boards in IACs, and to 

provide civilians with initial review of the detention decision and then periodical 

review, although the detail of such processes are not spelled out. However, as the 

armed forces are required to establish such procedures, it would not seem overtly 

impossible to establish them in accordance with the rules under the ECHR outlined 

above. As the ECtHR has in several cases shown its pragmatism when assessing these 

difficult situations, for example recognizing important aspect of non-disclosure of 

some evidence, it further shows that the confluence of these rules are not at all im-

possible in practice. Thus, it would not seem to place a disproportionate burden on 

states if one were to demand such intermarriage of the rules on security detention.  

However, that is not to say that such an approach to the confluence of IHL 

and IHRL might not to be recommended within all fields of application. But in the 

context of security detention, developing military regulation and guidelines that fulfill 

the basic criteria of the ECHR would help the armed forces in knowing how to handle 

situations of security detention that they are likely to face when they are operating.  

Thus, by taking the ECtHR’s case law as a starting point, one can develop a 

common procedure for security detention that will be applicable in NIACs as well as 

extreme emergencies that does not reach the sufficient a level of intensity and organi-

zation required for an armed conflict.422 That would create a coherent system of 

security detention relevant to most present day situations, except perhaps for the regu-

lations in IACs. It would also benefit European states to develop these guidelines in 

accordance with the ECHR, as it is an international legal instrument by which they are 

already bound. From the state perspective it could mitigate the risks of being held 

liable in Strasbourg for violations of the ECHR, while also affording greater protect-

tion to detained individuals. Such an approach would thereby contribute to upholding 

and increasing the respect for human rights, even in such difficult circumstances as 

NIACs and public emergencies.  

  
                                                

422 Compare with Olson (2008), p. 438, who speaks of minimum standards applicable 
at all times.  
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