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Abstract

This thesis examines the attribution of criminal responsibility for the crime of aggression in international criminal law.
Prosecuting aggression is predicated by the so-called leadership clause—an individual can be held responsible only if he
or she meets the requirement of being in a position of control over or to direct state action. This ‘control or direct’ clause—
which replaced the ‘shape or influence’ standard that was applied in Nuremberg—is based on a simple normative premise:
individual responsibility ought to be restricted to state leaders and exclude followers. This work argues that the notion
of leadership in this context denotes a normative determination that the individual had a decisive influence over the state
policy on using armed force. To make such a normative determination, the inquiry needs to include the power dynamics
of the given state so as to properly comprehend which structures of power govern state policies. This argument is built on
the basis of the conceptual structure of the definition of the crime of aggression and an analysis of relevant case law and
international documents. To this end, the thesis constructs a conceptual framework that provides for general conditions
for criminal responsibility based on the material (actus reus) and mental (mens rea) elements of the crime of aggression.
Against this background, the work critically appraises perpetration and complicity and concludes that individual conduct
that, at the very least, significantly affects the state act of the use of armed force is the kind of behaviour prohibited by
the crime of aggression.
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PART I

AGGRESSION IN INTERNATIONAL
CRIMINAL LAW






1 Introduction

1.1 Outline of the Study

When states commit aggression, how do we identify the individuals who are
criminally responsible for contributing to the states’ use of armed force?
When asked by Prime Minister Tony Blair to give advice on the legality of
the UK’s military actions against Iraq in 2003, the Attorney General, Lord
Peter Goldsmith, wrote a memo that served as a legal basis for the Iraq
invasion.! Lord Goldsmith was advised by a private-sector lawyer,
Christopher Greenwood.? All three played an important role in what was
eventually argued to be an act of aggression.’ If the UK example tells us
anything about internal state power dynamics, it is that in modern states, both
governmental and nongovernmental structures influence and thus somewhat
control the state’s decisions on the use of armed force. However, not every
contribution to state policy is criminalized in international law. Determining
the kind of behavior that is criminally relevant for the prosecution of
aggression is the main object of this study.

In international law, states commit acts of aggression, whereas the
individuals who control state actions commit the crime of aggression.* Since
the adoption of the Charter of the United Nations (UN Charter)’ in 1945, the
UN Security Council pursuant to Article 39 of the Charter has made a number
of references to the concept of ‘act of aggression’.® What has been absent,

! Peter Goldsmith, ““Goldsmith Memo” (dated 7 March 2003) on the Legal Basis of Military
Actions  Against Iraq’ (declassified and released on 28  April  2005)
<http://www.comw.org/warreport/fulltext/0303goldsmith.html> accessed 16 March 2021.

2 Christopher Greenwood, ‘The Legality of Using Force Against Iraq’ (Select Committee on
Foreign Affairs of the UK Parliament, 24 October 2002)
<https://publications.parliament.uk/pa/cm200203/cmselect/cmfaff/196/2102406.htm>
accessed 16 March 2021.

3 See Ronald Kramer, Raymond Michalowski, and Dawn Rothe, ‘““The Supreme International
Crime”: How the U.S. War in Iraq Threatens the Rule of Law’ (2005) 32 Social Justice 52, 53.
4 See section 2.3 below.

3 Charter of the United Nations (adopted 26 June 1945, entered into force 25 October 1945) 1
UNTS XVI (UN Charter).

% See eg UNSC Resolution 328 (10 March 1973) concerning Southern Rhodesia, UN Doc
S/RES/328; UNSC Resolution 573 (4 October 1985) concerning Israel and Tunisia, UN Doc
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however, is the international prosecution of individuals criminally
responsible for inter-state violence. In fact, the only trials in international
forums are those in Nuremberg and Tokyo in the aftermath of World War II
(WWII). A long-awaited international criminal court was finally established
in Rome in 1998, when the Rome Statute of the International Criminal Court
(Rome Statue)’ listing the crime of aggression as one of four core crimes was
adopted.® Unlike the other crimes, the definition of the crime of aggression
was adopted only at the Review Conference in Kampala in 2010, when
amendments to the Rome Statute were implemented.” As a prerequisite for
criminal prosecution, the definition requires that the accused was in a position
‘effectively to exercise control over or to direct the political or military action
of a State’.!?

The notion ‘control or direct’ is referred to as the leadership clause of the
crime of aggression and is now well accepted as an integral element of the
crime’s definition. Consequently, the crime of aggression is widely regarded
as a leadership crime in that it can be committed only by leaders.!" In fact,
since the first prosecutions of aggression in Nuremberg and Tokyo, there has
been a general consensus that the crime has a leadership nature.'? To this end,
since followers have normatively distinct actions from leaders, the former
ought to be excluded from criminal responsibility."* This notwithstanding,
both ‘leaders’ and ‘followers’ are abstract terms that do not give any direction
to the theory of criminal responsibility. How then to identify those (leaders)
who meet the ‘control or direct’ requirement? And how to properly attribute
modes of criminal responsibility according to the rules of attribution in
international criminal law (ICL)?

This thesis is an attempt to answer these questions. Three hypothetical
examples illustrate this problem further. The first pertains to the formal

S/RES/573; UNSC Resolution 667 (16 September 1990) concerning Iraq and Kuwait, UN Doc
S/RES/667.

7 Rome Statute of the International Criminal Court (adopted 17 July 1998, entered into force 1
July 2002) 2187 UNTS 90 (ICCSt)

8 The four so-called core crimes are genocide, crimes against humanity, war crimes, and the
crime of aggression. See ICCSt Arts 5—8bis.

9 See Art 8bis ICCSt.

10 See Arts 8bis and 25(3bis) ICCSt.

11 See eg Dapo Akande and Antonios Tzanakopoulos, ‘The International Court of Justice and
the Concept of Aggression’ in Claus Kref3 and Stefan Barriga (eds.) The Crime of Aggression:
A Commentary (CUP 2016) 214, 225.

12 Matthew Gillett, ‘The Anatomy of an International Crime: Aggression at the International
Criminal Court’ (2013) 3 Int CLR 829, 860.

13 See Tom Dannenbaum, ‘The Criminalization of Aggression and Soldiers’ Rights’ (2018) 29
EJIL 859, 867.
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(constitutional, immediate or direct) leadership of a state. Where does the
buck stop in a liberal democracy with a vast bureaucratic apparatus and a
number of deliberative bodies influencing the state’s decisions on the use of
armed force? How can you prosecute a single member of a parliament who,
together with another hundred or so parliamentarians, voted in favour of what
is later deemed an aggressive war? Can it be said that that person was in
control over the state’s political or military action? The second example
concerns non-formal (civil society, non-immediate or non-direct) leadership.
The creation of a policy that leads to the unlawful use of force can be
influenced by many civil society organizations. For example, the editor-in-
chief of an influential media organization in State A decides to mainstream a
non-existent threat of the use of force from State B, without strong evidence,
exclusively to maximize the profit of her company, or a high State A official
commissions an external legal expert to write an opinion on whether the
intended war against State B is legal under international law, clearly
preferring a positive answer. Imagine that in both of these scenarios State A
eventually commits aggression. Do the editor and the legal expert satisfy the
‘control or direct’ requirement? The third example is related to third-state
individuals. Armed conflicts in today’s world are seldom fought solely
between nation-states. More commonly, as Jens Ohlin explains, they are
products of ‘cooperation among transnational elites’ whose endeavours bring
about the use of violence in international law.'* In a hypothetical example
where ‘elites’ of State A (say, business leaders) aid and abet State B’s formal
leadership in aggression against State C, under which circumstances can State
A elites be held responsible for the crime of aggression?

These examples only scratch the surface of the plethora of conundrums
judges need to resolve in each and every case when adjudicating the crime of
aggression. Certainly, to give a definite answer, if there is one, the inquiry
needs to include the economic and socio-legal dynamics of a given state in
order to properly understand who governs the policies. Having said that, this
work is concerned primarily with identifying the questions on the level of
theory of criminal responsibility that need to be answered in order to find the
accused liable for aggression. To this end, the study aims to contribute to an
appreciation of different components of the definition of the crime of
aggression by analysing them against the backdrop of the basic structure of
international crimes.!* The main idea is to resolve the conceptual confusion
surrounding the leadership concept of ‘control or direct’ in order to clearly

14 See Jens Ohlin, ‘The Crime of Bootstrapping’ in Claus Kref and Stefan Barriga (eds.) The
Crime of Aggression: A Commentary (CUP 2017) 1454, 1467-8.

15 Chapter 3 below develops the notion of the ‘basic structure of international crimes’ in order
to explain how the crimes are structured in international criminal law.



establish which criteria need to be fulfilled to attribute criminal responsibility
for the crime of aggression.

1.2 International Law, International Criminal Law and
the Crime of Aggression

Politics, says Weber, always presupposes independent leadership in action.
On a meta level this can be understood very broadly. In the context of state
relations, politics can be discerned in every situation where a state or group
of states connected by similar interests pursue ends by exercising some kind
of authority. In many instances, this pursuit of benefit is carried out in a
relatively sophisticated way by exchanging resources (knowledge, goods,
services, etc.). In other instances, however, states resort to less delicate,
sometimes violent means to compel other parties for the sake of profit. If
force is employed, this type of politics is conventionally understood as war.'¢

International law as a normative paradigm for conflict resolution has to
follow the actions of states very closely, as states are still the primary if not
exclusive subjects of international law.” What is the exact role of
international law in states’ relations and whether international law can
prevent states from using violence are difficult questions to answer. Any
attempt to give an overarching definition of international law with a clearly
defined scope might ultimately suffer from a deficiency of doctrinal
research.'® Nonetheless, there are certain features we can all agree upon. One
is the understanding of international law as a set of norms that regulate
behaviour, help resolve conflicts and decide what is /egally right and wrong."”

16 Unescapably, the Clausewitzian notion of war has to be mentioned here. He famously stated
that ‘[w]ar is...an act of force to compel our enemy to do our will.” Clausewitz understood war
as a continuation of politics. This view still represents the mainstream in the discourse. See Carl
von Clausewitz, On War (Michael Howard and Peter Paret trs, Princeton University Press
1976/84) 75.

17 See eg Robert Jennings and Arthur Watts, Oppenheim’s International Law—Volume 1:
Peace—Introduction and Part 1 (9th edn. Longman 2008) 16.

18 Koskenniemi argues that by way of doctrinarism, international lawyers present their opinion
as normatively ‘correct’ against other, opposing opinions. However, in his view, each argument
or principle is capable of being countered with an equally plausible argument or principle. See
Martti Koskenniemi, From Apology to Utopia: The Structure of International Legal Argument
(CUP 2005) 3.

19 See Pal Wrange, Impartial or Uninvolved? The Anatomy of 20th Century Doctrine on the
Law of Neutrality (eddy.se ab 2007) 49.
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When a state breaches international law and commits aggression, criminal
responsibility is decided pursuant to the rules of ICL.?* ICL is a branch of
public international law with a focus on individual criminal responsibility for
breaches of international legal norms.?’ Actually. the whole idea of ICL
revolves around the notion of individual criminal responsibility.?? If the
central notion of ICL is individual criminal responsibility, the main subject
is the notion of international crime. Due to the complex nature of
international crimes, ICL focuses on what Herbert Jiger referred to as
‘macrocriminality’.® He coined this term in 1989 to describe the systemic
crimes of the Nazis during WWIL. As shall be repeated many times
throughout this work, it is now well accepted that international crimes are
products of policies of the state or state-like organizations that create the
context in which atrocities are carried out.?

The first interest in international criminal justice came after World War [ with
the Treaty of Versailles and the Treaty of Sévres and has continued to evolve
in a ‘pattern of cycles’.?* The actual birth of ICL came about in the immediate
aftermath of WWII with the establishment of the Nuremberg and Tokyo
tribunals. At that time, international law emerged as a universally accepted
system of norms with the primary goal of governing peaceful relations
between states. The UN Charter unequivocally rejected the notion of the use
of force as a means for settling disputes.?® Put more pragmatically, conveying
political will violently became less fashionable from the latter half of the 20"
century.

20 Art 8(2) ICCSt reads: ‘For the purpose of paragraph 1, “act of aggression” means the use of
armed force by a State against the sovereignty, territorial integrity or political independence of
another State, or in any other manner inconsistent with the Charter of the United Nations.” It
then list possible instances that can qualify as an act of aggression, eg invasion, bombardment,
attack by armed forces, etc. The Rome Statute sees aggression only in the context of states’
relations; non-state actors cannot be victims or aggressors.

21 See Robert Cryer, ‘International Criminal Law’ in Malcolm D. Evans (ed.) International Law
(4th edn. OUP 2014) 752, 752-3.

22 In 1946, the International Military Tribunal famously stated that ‘[c]rimes against
international law are committed by men, not by abstract entities, and only by punishing
individuals who commit such crimes can the provisions of international law be enforced.’
United States et al. v. Goring et al. (Judgment) in The Trial of German Major War Criminals.
Proceedings of the International Military Tribunal sitting at Nuremberg, Germany, Part 22
(22nd August, 1946 to 1st October, 1946) 447 (IMT Judgment).

23 See Herbert Jdger, Makrokriminalitit: Studien zur Kriminologie kollektiver Gewalt
(Suhrkamp 1989).

24 See section 2.2 below.

25 William A. Schabas, ‘The Banality of International Justice’ (2013) 11 JICJ 545, 546.

26 Art 2(4) UN Charter recognizes the obligation to refrain in international relations ‘from the
threat or use of force against the territorial integrity or political independence of any state, or in
any other manner inconsistent with the Purposes of the United Nations’.



Today there are more than half a dozen different international tribunals
generating the body of ICL jurisprudence.?” ICL as we now know developed
primarily during the 1990s with the advent of international tribunals for the
former Yugoslavia and Rwanda. In 1993 and 1994, the UN Security Council
established the International Criminal Tribunal for the former Yugoslavia
(ICTY) and the International Criminal Tribunal for Rwanda (ICTR),
respectively. However, the possibility of prosecuting individuals for causing
flagrant forms of inter-state violence at the international level is a recent
phenomenon. After WWII, the international tribunals in Nuremberg and
Tokyo prosecuted major war criminals for violations of international law,
namely, crimes against peace (today’s crime of aggression), war crimes, and
crimes against humanity. The American Chief Prosecutor in Nuremberg,
Justice Robert Jackson, stated that the new ICL would stand as a trustworthy
bulwark against aggressive wars and that all violators would be tried for
crimes against peace.”® The crime of aggression—albeit labelled as ‘crimes
against peace’*—was seen as the centrepiece of the emerging system of ICL.
Nonetheless, consensus on a universally accepted definition was not achieved
for the next 65 years.

There are many reasons for the international community’s failure to arrive at
an internationally agreed-upon definition of the crime of aggression after
WWIL* When the Rome Statute was adopted at the Rome Conference in
1998, the crime of aggression was among the four crimes within its
jurisdiction.’' However, due to the lack of agreement at the time, Article 5(2)
of the Rome Statute prescribed that the International Criminal Court (ICC)
may not exercise its jurisdiction over the crime of aggression until a
‘provision is adopted ... defining the crime and setting out the conditions
under which the Court shall exercise jurisdiction with respect to this crime’.*
Agreement on the definition was finally reached at the first Review
Conference of the Rome Statute in Kampala in 2010, activating jurisdiction

over the crime of aggression.*

27 See James R. Crawford, Brownlie’s Principles of Public International Law (8th edn. OUP
2012) 671.

28 See ‘Opening Speech of the Chief Prosecutor for the United States’ reprinted in Trial of
German Major War Criminals by the International Military Tribunal Sitting at Nuremberg
Germany (William S. Hein & Co. 2001) 45.

29 Agreement for the Prosecution and Punishment of the Major War Criminals of the European
Axis, with annexed Charter of the International Military Tribunal (entered into force 8 August
1945) 82 UNTS 279, 59 Stat. 1544 (London Charter).

30 See Antonio Cassese, International Criminal Law (3rd edn. OUP 2013) 136-9.

31 Art 5(1) ICCSt.

32 Once such a provision was adopted at the Review Conference in Kampala 2010, paragraph 2
of Article 5 of the Rome Statute was removed pursuant to Annex I to ICC-RC/Res.6.

33 ICC-ASP/16/Res.5.



The crime of aggression is one of the four so-called core crimes—together
with crimes against humanity, genocide and war crimes—that are under the
remit of the ICC.>* They constitute what we call ICL stricto sensu.’> Whilst
there is a fairly rich practice for the other three crimes, the crime of
aggression was prosecuted internationally only at the tribunals established
following WWII, and therefore case law related to the Kampala amendments
is yet to be developed. The provision that defines the crime itself is found in
Article 8bis of the Rome Statute:

For the purpose of this Statute, “crime of aggression” means the planning,
preparation, initiation or execution, by a person in a position effectively to
exercise control over or to direct the political or military action of a State, of an
act of aggression which, by its character, gravity and scale, constitutes a
manifest violation of the Charter of the United Nations.*®

The crime of aggression is the only crime that directly incorporates a so-
called leadership clause in its definition; viz. a person can be held criminally
responsible for the crime of aggression only if she is ‘in a position effectively
to exercise control over or to direct the political or military action of a state’.
Similar wording is found in Article 25(3bis) of the Rome Statute. To wit,
Article 25 (labelled as ‘Individual criminal responsibility’) provides for
different modes of criminal responsibility for crimes that fall within the
jurisdiction of the ICC. Article 25(3) defines different modes of participation
in the crime, including both perpetration and complicity. The newly adopted
Article 25(3bis), however, states that ‘in respect of the crime of aggression,
the provisions of this article shall apply only to persons in a position
effectively to exercise control over or to direct the political or military action
of a State.”?” This provision is a result of the application of the so-called
‘differentiated approach’ during the negotiations preceding Kampala rather
than the ‘monist approach’.’® Consequently, in order to prosecute both
perpetrators and accessories for the crime of aggression, the court first must
ensure that they satisfied the leadership requirement ‘control or direct’.

34 See Arts 6-8 ICCSt.

35 In a stricto sensu meaning, international criminal law constitutes individual criminal
responsibility directly under the norms of international law. See Claus Kref, ‘International
Criminal Law’, Max Planck Encyclopedia of Public International Law (2009) 10. ‘Core crimes’
are part of the body of international criminal law stricto sensu; viz. there is direct criminal
responsibility under international law in the event of breach of those norms.

36 Art 8bis ICCSt.

37 Art 25(3bis) ICCSt.

38 For a short overview of the debate surrounding the ‘differentiated’ and ‘monist’ approaches,
see Stefan Barriga, ‘Negotiating the Amendments on the Crime of Aggression’ in Claus Kref3
and Stefan Barriga (eds.) The Travaux Préparatoires of the Crime of Aggression (CUP 2011)
3,20-2.



The leadership clause of the crime of aggression is not new in ICL. Since the
post-WWII trials, it has been generally accepted that only high-ranking state
agents can be held responsible for the crime of aggression, whereas common
foot soldiers ought to be excluded from criminal responsibility.*’ Hence, a
leadership clause was introduced as a tool to limit the scope of the crime of
aggression to leaders and exclude followers.* According to the post-WWII
standard, only a person in a position to ‘shape or influence’ a state’s policy
can be responsible for aggression.*! ‘Control or direct’ therefore represents
one of Kampala’s novelties.*

Consequently, there is no analogous jurisprudence that could help decipher
the terms ‘control’ and ‘direct’. Moreover, scholars disagree on who meets
this requirement.*> Whilst there should not be much confusion regarding
‘direct’,* the requirement for ‘control’ is rather problematic, as control may
imply different degrees of domination. Moreover, based on a plain reading
of the Rome Statue, it is not clear over what exactly a person must exert
control. The norm reads ‘control over... the political or military action of a
State’, but what does this mean in terms of the structure of the crime? Is
control related to the conduct, consequence, or circumstance of the crime?
These are important concerns for a doctrine of criminal law that purports to
fairly attribute criminal responsibility and will all be addressed in this work.

3 See Gillett, ‘The Anatomy of an International Crime: Aggression at the International Criminal
Court’ 860; Kevin Jon Heller, ‘Retreat from Nuremberg: The Leadership Requirement in the
Crime of Aggression’ (2007) 18 EJIL 477, 479 (‘No delegation has ever questioned the
leadership requirement itself, which dates back to Justice Jackson’s opening argument at
Nuremberg.”).

40 Emphasis added.

4 U.S. v. von Leeb et al., in Trials of War Criminals before the Nuremberg Military Tribunals
under Control Council Law No. 10, Nuremberg, October 1946 — April 1949, Vol. IX (1948)
(High Command) 487.

42 For a detailed discussion, see Chapter 5 below.

43 Among others, Heller avers that ‘control or direct’ is too onerous for the prosecution and that
industrialists and complicit third-state leaders could never meet this requirement. He argues that
the intention of the post-WWII tribunals was to include both formal state leadership and civil
society leaders, and therefore ‘control or direct’ represents somewhat of a retreat from
Nuremberg. See Heller, ‘Retreat from Nuremberg: The Leadership Requirement in the Crime
of Aggression’; Kai Ambos, however, sees no difficulties in labelling non-immediate state
leaders as aggressors. See Kai Ambos, ‘Individual Criminal Responsibility for Cyber
Aggression’ (2016) 21 JC&SL 1, 2-7.

44 Directing someone or something denotes ordering or commanding that person or thing with
a very high degree of control over the conduct. Therefore, the term “direct” implies control. For
a concurring opinion, see Antonio Cassese, ‘The Nicaragua and Tadi¢ Tests Revisited in Light
of the ICJ Judgment on Genocide in Bosnia’ (2007) 18 EJIL 649, 663.
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1.3 Method and Sources

This work studies the concept of leadership found in the definition of the crime
of aggression. The notion of leadership is a legal concept and as such implies
the analysis of the law.# I understand law as being ‘the observable
phenomenon of legislation, custom, adjudication by courts and other legal
institutions.’#¢ As explained above, the definition of the crime of aggression is
part of international law. Consequently, this work analyses standard sources
of international law*” and uses the general interpretative principles found in
Articles 31-33 of the Vienna Convention on the Law of Treaties (Vienna
Convention).*

The sources of general international law are listed in Article 38 of the Statute
of the International Court of Justice (ICJ Statute) and include international
conventions (treaties), custom, general principles of international law and, as
a subsidiary means for the judicial determination of rules of law, judicial
decisions and prominent scholarship. These sources are articulated as relating
to the work of the International Court of Justice (ICJ). However, Article 38
now stands for ‘a complete statement of the sources of international law.’#
Deriving from Article 38, the Rome Statute adopted a provision on sources of
law that was the first of its kind in ICL.*° The relevant Article 21 of the Rome
Statute (entitled ‘Applicable Law’) reads

1. The Court shall apply:

(a) In the first place, this Statute, Elements of Crimes and its Rules of Procedure
and Evidence;

(b) In the second place, where appropriate, applicable treaties and the principles
and rules of international law, including the established principles of the
international law of armed conflict;

(c) Failing that, general principles of law derived by the Court from national
laws of legal systems of the world including, as appropriate, the national laws
of States that would normally exercise jurisdiction over the crime, provided that

4 Cf Martin Ratcovich, ‘International Law and the Rescue of Refugees at Sea’ (PhD thesis,
Stockholm University 2019) 6.

46 Robert Cryer et al., Research Methodologies in EU and International Law (Hart 2011) 38.
47 Both international and international criminal law originate from the same sources of law. See
Gerhard Werle and Florian Jessberger, Principles of International Criminal Law (3rd edn. OUP
2014) 50.

4 Vienna Convention on the Law of Treaties (adopted 23 May 1969, entered into force 27
January 1980) 1155 UNTS 331 (VCLT).

4 Jan Brownlie, Principles of Public International Law (6th edn. OUP 2003) 5.

30 Margaret M. deGuzman, ‘Article 21, Applicable Law’ in Kai Ambos and Otto Triffterer
(eds.) The Rome Statute of the International Criminal Court: A Commentary (3rd
edn. C.H.Beck/Hart/Nomos 2016) 932, 933.

11



those principles are not inconsistent with this Statute and with international law
and internationally recognized norms and standards.

2. The Court may apply principles and rules of law as interpreted in its previous
decisions.

3. The application and interpretation of law pursuant to this article must be
consistent with internationally recognized human rights, and be without any
adverse distinction founded on grounds such as gender as defined in article 7,
paragraph 3, age, race, colour, language, religion or belief, political or other
opinion, national, ethnic or social origin, wealth, birth or other status.

Whilst Article 38 of the ICJ Statute is rooted in the idea of a consensual
relationship between co-equals (states), the Rome Statute incorporates
coercive rules that are based on ‘vertical relationships between individuals and
judicial authorities’.’! Crucially, in contrast to Article 38, Article 21 of the
Rome Statute creates a hierarchy between the different sources of law at the
level of application.>

1.3.1 Internal Law of the International Criminal Court

This work focuses on construing a particular notion (leadership) found in the
provision of the Rome Statute that defines the crime of aggression (Article
8bis). The Rome Statute is sometimes viewed as the ICC’s constitution,
defining its status, composition, administration, and its relationship with the
UN. In the interpretation of the definition of crimes, the principle of legality
rules.** Consequently, the plain reading or textual approach to interpreting the
Rome Statute is the first recourse. As Grover maintains:

Considerations of context, drafter’s intent and the Rome Statute’s object and
purpose cannot be invoked to modify or override the plain meaning of
provisions in the Rome Statute or inappropriately restrict or broaden them.

31 Elies van Sliedregt, Individual Criminal Responsibility in International Law (OUP 2012) 13.
2 Robert Cryer argues that the different politics entwined in the drafting processes are the
reason for this discrepancy. See Robert Cryer, ‘Royalism and the Kind: Article 21 of the Rome
Statute and the Politics of Sources’ (2009) 12 New Crim L Rev 390, 391-2, 394.

33 Gudrun Hochmayr, ‘Applicable Law in Practice and Theory: Interpreting Article 21 of the
ICC Statute’ (2014) 12 JICJ 655, 656-7.

3 Leena Grover posits that a close examination of Articles 21(3) and 22 of the Rome Statute,
with a view to Articles 31-33 of the Vienna Convention, suggests the principle of legality (not
consistency with internationally recognized human rights) as a guiding principle in interpreting
the definitions of the crimes in the Rome Statute. See Leena Grover, ‘Interpreting the Crime of
Aggression’ in Claus Kref and Stefan Barriga (eds.) The Crime of Aggression: A Commentary
(CUP 2016) 375, 377.
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Similarly, interpretive aids such as the Elements of Crimes (Elements) and
travaux préparatoires cannot do this.>

Nonetheless, both the Elements and the preparatory work play important roles
in construing the definition of the crime of aggression.*

Pursuant to Article 9 of the Rome Statute, the Elements of Crimes shall assist
the ICC in interpreting the definitions of the crimes and shall be consistent
with the text of the Rome Statute. The provision indicates that the Elements
are a subsidiary source to the Rome Statute and therefore not binding to the
judges.’” Article 31(3)(a) of the Vienna Convention stipulates that ‘[a]ny
subsequent agreement between the parties regarding the interpretation of the
treaty or the application of its provisions’ shall be taken into account. Thus, as
such a subsequent agreement, the Elements of Crimes are an essential
interpretative aid that judges must take into consideration.

Because the crime of aggression does not yet have developed case law, the
preparatory works have greater value as an interpretative tool for this crime
than for the other crimes within the jurisdiction of the ICC. The crime of
aggression has been under the jurisdiction of the ICC since the adoption of the
Rome Statute in 1998, but agreement upon its definition was reached only at
the Review Conference in Kampala in 2010. Given that the drafting history
lasted for more than 15 years,*® the preparatory works represent an important
supplementary means of interpretation.>

1.3.2 Law External to the International Criminal Court

If there is a lacuna in the internal law of the ICC, other external sources may
be applied. According to Article 21 of the Rome Statute, these sources include
applicable treaties, principles and rules of international law (including the
established principles of the international law of armed conflict), and general

55 Ibid.

%6 See eg Claus Krep, ‘The State Conduct Element’ in Claus Krep and Stefan Barriga (eds.) The
Crime of Aggression: A Commentary (CUP 2016) 412, 418.

57 See Hochmayr, ‘Applicable Law in Practice and Theory: Interpreting Article 21 of the ICC
Statute’ 657-8 (in particular note 4); cf Prosecutor v. Omar Hassan Ahmad Al Bashir (Decision
on the Prosecution’s Application for a Warrant of Arrest Against Omar Al Bashir) ICC-02/05-
01/09 (4 March 2009) [128]. Pre-Trial Chamber I held that the Elements of Crimes are
obligatory for the ICC to apply except in cases where there is irreconcilable contradiction with
the Rome Statute.

38 See Barriga, ‘Negotiating the Amendments on the Crime of Aggression’ 4.

3 See Art 32 VCLT.
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principles of law derived from national laws of legal systems of the world.
They are applicable only if the following two conditions are met:

(1) there is a lacuna in the written law contained in the Statute, the Elements of
Crimes and the Rules; and (ii) such lacuna cannot be filled by the application
of the criteria provided for in articles 31 and 32 of the Vienna Convention on
the Law of the Treaties and article 21(3) of the [Rome] Statute.®

Pursuant to Article 21(1)(b), the ICC shall apply, in the second place,
applicable treaties and the principles and rules of international law. There is
no hierarchy between these two sources. An example of an applicable treaty
that provides rules of interpration is the Vienna Convention. Principles and
rules of international law refer to customary international law.¢' Finally, in the
third place, the ICC applies general principles of law derived from national
laws of legal systems. Accordingly, judges need to engage in comparative law
analysis, and Article 21(1)(c) of the Rome Statute provides them with
expansive discretion in choosing which national laws to encompass.®

1.3.3 Jurisprudence of the International Criminal Court

Article 21(2) of the Rome Statute accords to the court the possibility (not the
obligation) to apply its previous decisions.®® Thus, case law of the ICC is not
a binding source but rather an aid for interpretation.** Nonetheless, chambers
regularly refer to reasoning from previous jurisprudence. In some cases,
chambers depart from the holdings of other chambers and strenuously criticize
their decisions. This is due to the discretion given to judges regarding which
case law they will cite in their own reasoning.®® One may think that the
Appeals Chamber’s decisions are on a higher pedestal and that the pre-trial
and trial chambers follow its precedent. However, this does not seem to be the

0 Prosecutor v. Omar Hassan Ahmad Al Bashir (Decision on the Prosecution’s Application
for a Warrant of Arrest Against Omar Al Bashir) ICC-02/05-01/09 (4 March 2009) [126].

61 See Hochmayr, ‘Applicable Law in Practice and Theory: Interpreting Article 21 of the ICC
Statute” 668-9.

2 See deGuzman, ‘Article 21, Applicable Law’ 944.

%3 Thus the wording ‘may apply’. See Art 21(2) ICCSt.

% See Hochmayr, ‘Applicable Law in Practice and Theory: Interpreting Article 21 of the ICC
Statute’ 673.

%5 See Gilbert Bitti, ‘Article 21 of the Statute of the International Criminal Court and the
Treatment of Sources of Law in the Jurisprudence of the ICC’ in Carsten Stahn and Géran
Sluiter (eds.) The Emerging Practice of the International Criminal Court (Brill/Nijhoff 2009)
281, 293.
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case at the ICC.% This lack of hierarchy seriously threatens the creation of a
coherent and consistent jurisprudence.

1.4 Structure of the Work

This work comprises four parts that together have nine chapters. Part I
(Chapters 1 and 2) introduces the topic and explains the research problem. The
present chapter outlines the scope of the study, contextualizes the research
problem and sets out the structure of the thesis. Chapter 2 studies the law on
the crime of aggression and addresses some of the essential concerns
regarding the attribution of criminal responsibility for this crime. It starts by
explaining the collective nature of international crimes—which differs from
‘ordinary’ domestic crimes—where multiple individuals work together in
order to bring about the criminal result. As will be shown, in cases of
international crimes there is fypically a state or state-like organization that
creates the context in which the commission occurs. In the case of the crime
of aggression, the state not only establishes the context but also creates the
necessary condition for criminal responsibility—namely, an act of aggression
that manifestly violates the UN Charter.®” Additionally, the crime of
aggression requires the accused to meet the ‘control or direct’” standard as a
prerequisite for criminal liability. This is what makes the crime of aggression
somewhat peculiar compared with other international crimes. Chapter 2
concludes that in order to give an account of individual responsibility for the
crime of aggression, we need to have a clear conceptual appreciation of the
theoretical structure of the definition of the crime so as to connect individual
conduct with state action.

Part II (Chapters 3—5) studies the structure of the crime of aggression. Chapter
3 develops the conceptual and structural foundations that will be used as an
analytical framework to appraise the elements of the crime of aggression. The
chapter starts by explaining what constitutes the notion of criminal
responsibility. It then argues that every international crime has a basic
structure comprising objective (actus reus) and subjective (mens rea)
elements. The former is broken down into conduct, consequence and
circumstance, while the latter incorporates intent and knowledge.
Subsequently, Chapter 3 sets forth conditions for criminal responsibility in
ICL. As will be shown, the basis of criminal responsibility is active
engagement in the complex action of causing the consequences of the crime.

% See deGuzman, ‘Article 21, Applicable Law’ 946.
67 This is the so-called state conduct element. See section 2.3.1 below.
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Most international crimes incorporate in their definition the consequence
element or criminal result, which 1 define as a particularly relevant
occurrence in space and time to which we tie individual conduct.®® I build here
on Fletcher’s proposition® that the wrongdoing is a violation of the
prohibitory norm of the criminal code, and I argue that the union of conduct
and consequences generates a condition in which such a violation exists. This
violation of the prohibitory norm is wrong only if there are no circumstances
justifying the conduct. If this is the case, we say that the actor committed
wrongful conduct or simply wrongdoing. Crucially, the moment when the
actor performs the conduct is the moment when we determine whether she had
the required mens rea,” viz. whether the actor willed the bodily movement
(conduct), intended the consequences that occurred, and was aware of all of
the relevant circumstances of the case.

On the basis of this analytical framework, Chapter 4 analyses actus reus and
mens rea for the crime of aggression. The chapter makes an ontological
distinction between the material act of the use of armed force and the
normative characterization of an ‘act of aggression’, both of which are
subsumed under the term ‘state action’. The former is a consequence element
to which we tie individual conduct and therefore is to be understood in its
naturalistic meaning—a perceivable and intended result of one’s action. The
latter manifests itself in reality through the use of armed force; however, it is
also a legal-evaluative concept and as such constitutes a contextual
circumstance that classifies the violation of the prohibitory norm (conduct +
consequence) as being wrongful. As will be explained in great detail in
Chapter 4, this reading clears up the conceptual confusion that plagued the
drafting process prior to Kampala 2010. Moreover, we will see that this
distinction is crucial for the system of attribution of criminal responsibility for
both conceptual and practical reasons.

Once the elements of the crime of aggression are properly defined, Chapter 5
explores the normative content and functional role of the leadership
requirement. The inquiry begins with the genealogy of the leadership clause,
which originated in the post-WWII trials. The preliminary conclusion is that
the clause was interspersed in the definition to restrict criminal responsibility
to state leaders that control state policy. From the outset, the leadership clause
was intended to include both the so-called formal state leadership (president,
ministries, etc.) and non-formal, civil society leadership (business leaders,

%8 We ‘tie’ individual conduct to the criminal result with causation or causality. See Art 30(2)(b)
ICCSt.

9 See George P. Fletcher, Rethinking Criminal Law (first published 1978, OUP 2000) 458.

70 See Thomas Weigend, ‘Subjective Elements of Criminal Liability’ in Markus D. Dubber and
Tatjana Hornle (eds.) The Oxford Handbook of Criminal Law (OUP 2014) 490, 502.
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prominent scholars, etc.). The last section of Chapter 5 incorporates the
‘control or direct’ requirement into the structural framework of the definition
of the crime of aggression. This analysis concludes that a leadership position
is a normative determination that the individual had a decisive influence over
state policy on the use of armed force.

Part III (Chapters 6-9) gives an account of modes of criminal responsibility
for the crime of aggression in the Rome Statute. The goal of Part 111 is to define
the outer limits of individual responsibility. Chapter 6 sets out the principles
of attribution in ICL as a framework for the analysis of modes of criminal
responsibility. Subsequently, Chapter 7 suggests a model for attribution for
the crime of aggression and gives an account of principal responsibility. It
argues that the current ICC doctrine of perpetration requires a position of
control over the criminal result. In effect, the perpetrator’s contribution
constitutes the commission, and she is in a position to determine whether and
potentially how the particular act of use of armed force will occur. The
prerequisite for liability, of course, is a normative determination that such an
individual had decisive influence over the state policy on the use of armed
force.

This concept of control that defines perpetration is paradigmatically different
than ‘control’ in the leadership clause. Consequently, an individual can meet
one requirement and not the other. For example, an arms dealer may decisively
influence a state to use armed force without being in a position to decide
whether and potentially how the inter-state violence will occur. Conversely, a
low-level officer may control a particular event characterized as the use of
armed force without having decisive influence over the state policy that
rendered such an action. Chapter 8 draws on this argument and sets out rules
for attribution of complicity for the crime of aggression. It suggests a reading
according to which the current minimum requirement for complicity—
significant contribution toward the criminal result—defines the outer limits of
criminal responsibility for the crime of aggression. The last section, section
8.4, briefly discusses conditions of command responsibility for aggression.
Chapter 9 concludes.
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2 The Phenomenon of the Crime of
Aggression

This chapter surveys the law on the crime of aggression. The concept of
aggression in international law is rooted in the idea of illegal use of force by
a state. The crime of aggression, on the other hand, refers to individual
criminal responsibility for state action. To further clarify this dualism, we
must start from a seemingly banal contention and answer the question of what
makes an international crime.”" As we will see, international crimes have a
distinctive organizational nature in that behind the actual perpetration, there is
typically a state or state-like organization that creates a normative climate
allowing for the commission of crimes. In the case of the crime of aggression,
the state not only creates the context but also, by committing an act of
aggression, generates the necessary condition for criminal responsibility and
the reference point for individual conduct. After the initial discussion of the
nature of international crimes, the chapter examines the structure of the crime
of aggression and its peculiarities.

2.1 What Makes an International Crime?

People regularly violate societal norms—skipping a line in the bakery,
cheating on a partner, going through a red light when running late (even if it
was a close call). In all of these situations, the violator must be ready to incur
some kind of responsibility, whether legal or otherwise. In law in general,
there are two types of responsibility: civil and criminal. The former (also
known as ‘delictual responsibility’) is based on the violation of legal norms

71 ‘Banal’ in a sense that one would expect universal agreement on the distinctive criteria for
defining international crimes. Heller disagrees with scholars who suggest that there is no
consensus in this respect and proposes that virtually all international lawyers recognize that the
distinctive feature of an international offence is ‘an act that international law deems universally
criminal.” Kevin Jon Heller, ‘What Is an International Crime? (A Revisionist History)’ (2016)
58 Harv Intl L J 353, 354.
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found in the civil code,’”” whereas the latter occurs after the violation of
prohibitory norms of the criminal code.

What makes a norm part of the criminal code is ultimately the legislator’s
choice. Today’s criminal codes criminalize around 7000 types of actions.” In
general terms, a crime or offence is a breach of a legal norm that entails
attribution of criminal responsibility to the violator in the form of a fine,
forfeiture of sorts, imprisonment, or any combination of the three.”* The
violator is the actor who carries out the conduct, ie commits the crime. This
definition is widely accepted in all criminal law systems in the world. The
violator is commonly an individual person, although some legal systems allow
for criminal responsibility of entities such as companies.” In current ICL,
however, the violator may only be a natural person.”

Unlike domestic crimes, where the legislator makes a decision as to whether
an action is criminal, international crimes are born out of an agreement
between states. Probably the first attempt to compose a list of international
crimes was made in 1920 by the Commission on Responsibility of Authors of
the War following World War 1.77 In 1945, the Allied Powers adopted the
Agreement for the Prosecution and Punishment of the Major War Criminals
of the European Axis (London Charter), which served as a legal basis for the
Nuremberg International Military Tribunal (IMT). The London Charter had
three crimes under its jurisdiction: crimes against peace, war crimes and
crimes against humanity.”® Further serious interest in a universal definition of
international crimes emerged 50 years later with the establishment of ad hoc
tribunals for the former Yugoslavia and Rwanda.”” However, both

72 This situation is what we refer to in civil law as delict and in common law as tort. See Pierre
Catala and John Antony Weir, ‘Delicts and Torts: A Study in Parallel—Part I’ (1962) 37 Tul L
Rev 573, 577.

73 See Michael S. Moore, Act and Crime: The Philosophy of Action and Its Implications for
Criminal Law (OUP 2010) 1.

74 See Roger O’Keefe, International Criminal Law (OUP 2015) 48.

75 In Holland, for example, both natural and legal persons could be violators of the criminal
code. See Section 51 of the Dutch Criminal Code.

76 Arts 25 and 26 ICCSt; Art 6 of the Statute of the International Criminal Tribunal for the
Former Yugoslavia (25 May 1993) UNGA Res 827 (amended until 7 July 2009) (ICTY St); Art
5 Statute of the International Criminal Tribunal for Rwanda (8 November 1994) UNGA Res
955 (amended until 16 December 2009).

77 See Commission on the Responsibility of the Authors of the War and on Enforcement of
Penalties, (1920) 1/2 Am J Intl L 95, 114-5. The list of 32 crimes that were regarded as
violations of the laws and customs of war was not complete and exhaustive but rather
exemplary.

8 See Art 6 London Charter.

7 See Paola Gaeta, ‘International Criminalization of Prohibited Conduct’ in Antonio Cassese
(ed.) The Oxford Companion to International Criminal Justice (OUP 2009) 63.
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practitioners and academics have found universal agreement on which
violations amount to ‘international crime’ elusive. According to O’Keefe, the
pragmatic approach in defining ‘crime’—a violation of a legal rule that entails
criminal responsibility—is more or less undisputed; the point of contestation
is the meaning of ‘international’.®

Nonetheless, there seems to be a broad consensus in scholarship on certain
points pertaining to the definition of international crimes. Kevin Jon Heller
states that the distinctive feature of international crimes is ‘an act that
international law deems universally criminal’.®! Furthermore, Antonio
Cassese argues that the notion of ‘international crime’ encompasses four
cumulative elements:® i) international crimes are violations of rules of
customary international law or conventional treaty international law; ii) such
rules afford the protection of the values that are regarded as important for the
whole international community and therefore bind all states and individuals;
iii) there is a universal interest in preventing and prosecuting these crimes; iv)
if the perpetrator has acted on behalf of a state as a de jure or de facto official,
that state is barred from asserting immunity from civil and criminal

80 Roger O’Keefe makes a valid point on the difficulty of reaching an agreement upon the
definition of international crime. While the concept of ‘crime’ is uncontested (a breach of a
legal norm that entails responsibility of the individual in terms of punishment, which can be
imprisonment, fine, forfeiture or a combination of the three), O’Keefe asserts that the concept
of ‘international’ is the stumbling block in reaching a universal definition of international crime.
He uses three crimes as examples in his analysis: crimes against humanity (which give rise to
individual criminal responsibility under customary international law), the crime of piracy jure
gentium (customary international law merely affords to states the ability to assert universal
prescriptive jurisdiction over the crime), and the crime of torture (international law merely
obliges states to ensure that acts of torture are criminally punishable under their respective
jurisdictions). He then refers to two types of scholarship: one considers the term ‘international
crime’ only in instances, such as crimes against humanity, where international law directly
gives rise to criminal responsibility in the event of a breach—stricto sensu; the other includes
all three types of crimes under the label of ‘international crime’. O’Keefe considers the latter,
more inclusive approach as more principled and thus of greater merit. He concludes that
‘international crime is a crime defined by international law...[i]t is its definition either by
customary international law or by treaty law that is the sole characteristic shared by every
offence with a claim to the denomination “international crime”’. For a comprehensive
argument, see O’Keefe, International Criminal Law 47-57.

81 Heller, ‘What Is an International Crime? (A Revisionist History)’ 354.

82 See Cassese, International Criminal Law 20; ¢f The ICTY Appeals Chamber in 1995 (where
Cassese was presiding) spelled out four conditions that must be met for the application of Art
3 ICTYSt (violations of the laws or customs of war): i) the act must violate a rule of
international humanitarian law, ii) the rule must be part of treaty or customary international
law, iii) the violation must contravene important values and must have grave consequences for
the victims, and iv) the breach must entail individual criminal responsibility directly under
international criminal law. See Prosecutor v. Dusko Tadi¢ (Decision on the Defence motion for
interlocutory appeal on jurisdiction) IT-94-1 (2 October 1995) [94].
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jurisdiction. He then lists under this label genocide, war crimes, crimes against
humanity, the crime of aggression, torture (separate from the subcategory of
war crimes), and international terrorism.** According to Cassese, crimes such
as piracy, illicit traffic in narcotic drugs and psychotropic substances, etc. are
excluded from the notion of international crimes, as they do not fulfil the
abovementioned requirements.®*

Cassese’s definition draws from the ICTY caselaw and certainly has much
merit. It is, however, a narrow definition—a definition of ‘true’ international
crime.® In a strict legal-technical sense, crimes defined by international law
may lead to three possible scenarios: i) direct individual criminal
responsibility of the violator, ii) universal prescriptive jurisdiction to states, or
iii) states’ obligation to criminalize the prohibited conduct. In all three
scenarios, there is an ultimate tendency towards attribution of criminal
responsibility.

However, not every crime that is defined by international law is an
international crime. Transnational crimes are also defined by international law
and are usually separated from international crimes in the literature.®
According to Heller, transnational crimes are not universally criminal under
international law; they are left to states to decide whether to criminalize or not.
If a state chooses the latter, it may simply reject to join the particular
convention.®’

Following this approach, violations that entail direct criminal responsibility
under international law form what is referred to as ICL stricto sensu.*® These
violations are also called the core crimes. The Rome Statute establishes
jurisdiction over the four core crimes of genocide, crimes against humanity,
war crimes, and the crime of aggression.®

83 Cassese, International Criminal Law 21.

84 Ibid.

85 It is widely regarded that there are four ‘true’ international crimes: genocide, war crimes,
crimes against humanity and the crime of aggression. See Terje Einarsen, The Concept of
Universal Crimes in International Law (Torkel Opsahl Academic EPublisher 2012).

86 See Kai Ambos, Treatise on International Criminal Law, Volume II: The Crimes and
Sentencing (OUP 2014) 222.

87 See Heller, ‘What Is an International Crime? (A Revisionist History)’ 354.

88 See Krep, ‘International Criminal Law’ 10.

89 Arts 6-8bis ICCSt.
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2.2 The Systemic Nature of International Crimes

In contrast to the ambiguity surrounding the particularities of defining
international crimes, the nature of international crimes is generally not
disputed in legal scholarship.”® International crimes are marked by an
organizational context; they all have a unique, systemic nature in that they are
typically committed as part of a collective wrongdoing.”’ Normally,
international crimes are products of a state or state-like sponsorship. Behind
the physical perpetrators there is a collective entity—a state or state-like
organization—that promotes or tolerates atrocities. This entity is run by
leaders—also known as intellectual perpetrators who mastermind crimes—
who are often far removed from the actual scene of the crime. Therefore, the
subject of ICL is precisely the notion of organized criminal activities of
coordinated groups that are sometimes led by formal leadership but more often
act in concert in a chaotic and haphazard manner.*?

The nature of international crimes has changed over the years. During the
post-WWII trials, the formal leadership of the German national-socialist
organization was prosecuted based on hierarchical rankings and the ‘master
plan’ that unequivocally stated genocidal intent.”® Today, international crimes
are more likely to take the form of multitude atrocities that are connected by
a situation rather than a plan.*

This evolution warrants further explanation since the systemic feature of
international crimes has, as we shall see in Chapter 6 below, serious
implications for the attribution of criminal responsibility. In a vast collective
endeavour that creates the context allowing for the commission of crimes, it
is rather difficult to identify all relevant participants, connect them with the
criminal result (especially those at the leadership level), and label them
appropriately with a view to their respective contributions and in accordance
with the fundamental principles of criminal law.

% See eg Kai Ambos, Treatise on International Criminal Law, Volume I: Foundations and
General Part (OUP 2013) 85. Ambos refers to the nature of core crimes as being ‘systemic’
and gives as examples the extermination of Jews during WWII, the Bosnian war in the 1990s,
Rwanda’s genocide, and prison camps in armed conflicts. All of these crimes have a context in
which they occur: for genocide, targeting a group with intent to destroy; for crimes against
humanity, a systematic or widespread attack; and for war crimes, the notion of armed attack.
°1 Elies van Sliedregt, ‘The Curious Case of International Criminal Liability’ (2012) 10 JICJ
1171, 1174.

92 See Thomas Weigend ‘Problems of Attribution in International Criminal Law: A German
Perspective’ (2014) 12 JICJ 253, 253.

% Ibid.

%4 Ibid 254.
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A continuing phenomenon of international crimes is their systemic nature. Just
like during WWII, many individuals today are involved in collective
endeavours that create the conditions for international crimes to occur. This
collective involvement is typical of international crimes. German
criminologist Herbert Jager used the term ‘macrocriminality’ to account for
crimes that occur as part of a broader context.’> Similarly, the famous Dutch
lawyer and International Military Tribunal for the Far East (IMTFE) Judge
Bert Roling coined the term ‘system criminality’ in order to account for crimes
that are supported or tolerated by the government.* Nollkaemper drew from
this approach and proposed a definition of system criminality: ‘a situation
where collective entities order or encourage international crimes to be
committed, or permit or tolerate the committing of international crimes’."”
According to Nollkaemper, involvement in a collectivity can be active
(ordering or encouraging crimes)®® or passive (permitting or tolerating
commission).”

In the context of domestic crimes, this is not ordinarily the case, as domestic
crimes are regularly committed at one’s own initiative. Usually, but not
necessarily, there is no system or organization whose interest the individual
perpetrator is furthering by committing the crime. Conversely, in cases of
international crimes, criminal conduct is always linked either to an armed
conflict of an international or non-international character or a political or
ideological dimension. This is the gist of the collective nature of international
crimes. Individuals committing international crimes do not act on their own
initiative but rather pursuant to a policy of the organization. Of course, there
are cases where a perpetrator raped or murdered on a whim without any
support from her superiors. However, those are rare outliers, and mainstream
cases imply involvement of a collective. Along these lines, it could be argued
that the core international crimes differ from ordinary crimes in that the latter
are committed for individual interests (personal or material), whereas the
former pursue a certain policy devised by a state or state-like organization.'®

In a similar vein, Kelman argues that the systemic aspect of certain
international crimes elevates them from what he refers to as ‘ordinary crimes’

93 Jager, Makrokriminalitiit.

% Bert V. A. Roling, ‘Aspects of the Criminal Responsibility for Violations of the Laws of
War’ in Antonio Cassese (ed.) The New Humanitarian Law of Armed Conflict (Editoriale
Scientifica 1979) 199.

97 André Nollkaemper, ‘Introduction’ in André Nollkaemper and Harmen van der Wilt (eds.)
System Criminality in International Law (CUP 2009) 1, 16.

% Ibid.

% Ibid 17.

100 See Cassese, International Criminal Law 37.
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to ‘crimes of obedience’.!"! In ordinary crimes, the perpetrator acts in disregard
of the policies of a system; for example, an individual who is part of some
military structure participates in a massacre or torture on her own initiative
and beyond the policies of her organization. However, Kelman suggests that
the core international crimes are generally crimes of obedience, as the criminal
conduct is usually carried out under the auspices of an organization.
According to Kelman (and Hamilton), a crime of obedience is ‘an act
performed in response to orders from authority that is considered illegal or
immoral by the larger community’.'%

There is no doubt that many perpetrators of international crimes acting within
an organizational policy are led by personal motives and therefore willingly
engage in criminal conduct. For instance, a person prone to committing sexual
violence may rape a number of victims during an armed conflict without any
support from his superiors. However, if these actions are supported by an
organization, if individuals are acting in concert or are expected to act in a
certain way, or if their actions are at least tolerated by a broader authority,
Kelman argues that these offences constitute crimes of obedience, as the
actions of the individual perpetrators reflect organizational policy.'”* Similar
to Nollkaemper’s argument about active and passive support of an
organization, Kelman suggests that crimes of obedience take place with
explicit or implicit justification by leaders of the organization and as such
would not have occurred without authorization.!%*

In the context of system criminality, the leadership of a state or state-like
organization produces policies whose implementation leads to international
crimes. The typical process is that the system manufactures the normative
climate that creates the situation allowing for the commission of crimes.'* In
this atmosphere, international crimes are in conformity with the norms of the
organization and not against it.!° To this end, the actions of the perpetrators
reflect the overarching policy of the organization.

101 See Herbert C. Kelman, ‘The Policy Context of International Crimes’ in André Nollkaemper
and Harmen van der Wilt (eds.) System Criminality in International Law (CUP 2009) 26, 26—
7.

102 Herbert C. Kelman and V. Lee Hamilton, Crimes of Obedience: Toward a Social Psychology
of Authority and Responsibility (Yale University Press 1989) 46.

103 See Kelman, ‘The Policy Context of International Crimes’ 27.

104 Tbid.

105 See Nollkaemper, ‘Introduction’ 6.

196 See Immi Tallgren, ‘The Sense and Sensibility of International Criminal Law’ (2002) 13
EJIL 561, 575.
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Examples of organizations that prompt international crimes are states,
organized armed groups, political parties, international organizations, etc.!””
There is no reason to adopt a restrictive view of the types of groups or
collective entities that may amount to a ‘system’ in the context of system
criminality. As long as there is some sort of a hierarchical structure within an
organization and a commonly shared policy/ideology that connects
individuals to a certain group and makes them feel they are members of a
broader collectivity, there is a system that generates norms and creates a
certain moral climate. This is the context in which international crimes occur.

On the flip side, ICL rests on the idea of individual criminal responsibility,
which separates the accountability of individuals from the collective. The
Rome Statute explicitly embraced this notion by restricting its jurisdiction
only to natural persons.'”® However, the organizational nature of the core
international crimes is in fact recognized in the Rome Statute.'®” This is readily
understandable by reading the provisions; the most conspicuous norm that
accounts for system criminality is found in Article 7, which defines crimes
against humanity as ‘[flor the purpose of this Statute, "crime against
humanity" means any of the following acts when committed as part of a
widespread or systematic attack directed against any civilian population, with
knowledge of the attack’.!¢ It then enumerates different acts that amount to
crimes against humanity, such as murder, enslavement, persecution, etc. The
organizational nature of crimes against humanity is explicitly recognized in
paragraph 2(a), which defines an atfack [against any civilian population] as ‘a
course of conduct involving the multiple commission of acts referred to in
paragraph 1 against any civilian population, pursuant to or in furtherance of
a State or organizational policy to commit such attack’.!"" The ‘policy’
requirement is furthered elaborated in the Elements of Crimes: ‘[i]t is
understood that “policy to commit such attack” requires that the State or
organization actively promote or encourage such an attack against a civilian
population.’!'?

For genocide, the policy element is enshrined in the requirement that the
conduct (killing, imposing measures intended to prevent births, etc.) must take

107 See Nollkaemper, ‘Introduction’ 17.

108 Art 25 ICCSt.

199 Nollkaemper, ‘Introduction’ 12.

110 See Art 7(1) ICCSt.

1 Art 7(2)(a) ICCS.

112 Art 7 ICC Elements of Crimes (9 September 2002), Introduction [3].
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place in the broader context of a manifest pattern of similar conduct.'* The
situation is slightly different for war crimes and the crime of aggression, as
these crimes are implicitly organizational in nature. For the former, Article
8(1) of the Rome Statute prescribes that the ICC has jurisdiction ‘in particular
when committed as part of a plan or policy or as part of a large-scale
commission of such crimes.”''* The ‘policy requirement’, and therefore the
organizational context, is not a formal requirement here yet clearly adds
gravity to the crime. The crime of aggression, on the other hand, criminalizes
individual behaviour only if a state eventually commits a (collective) act of
aggression.''> In this case, the collective action is a necessary condition for
individual criminal responsibility.

The foregoing discussion gives rise to a threefold conclusion. First, the core
international crimes are committed in the context of system organization.
Behind individual acts, there is a ‘system’ that generates a normative climate
and lays the ground for criminal offences. There are some rare cases where
individuals act on their own will, independently of their authorities. Typically,
however, the individual perpetrators pursue the interests of the collective, or
at the very least, their actions reflect organizational policy. Second and
consequently, the organizational context of the core international crimes
warrants a nuanced theory of imputation that will identify all participants in
the collective endeavour—at both the leadership and execution levels—and
subsequently link individual contributions to the criminal result and label them
fairly according to their level of involvement."'¢ Finally, in the case of the
crime of aggression, the collective element is a state action that creates the
necessary condition for individual criminal responsibility.

2.3 The Structure of the Crime of Aggression

The crime of aggression comprises individual conduct and state act elements.
The latter is the reference point for individual criminal responsibility. This
section gives a brief exposition on the structure of the crime of aggression that
highlights some of its idiosyncratic features compared with other international
crimes.

113 Alternatively, an individual or a group of individuals could commit genocide without such
a pattern if the effect of their conduct could cause a destruction of persons belonging to a
particular group; see Arts 6(a)[4], 6(b)[4], 6(c)[5], 6(d)[5] and 6(e)[7] ICC Elements of Crimes.
114 Art 8(1) ICCSt.

115 Art 8bis ICC Elements of Crimes, Element 3.

116 See Chapter 6 below.
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2.3.1 The State Act of Aggression
2.3.1.1 An Act of Aggression

The criminalization of aggression underlines the prohibition of the use of force
in international law, which is part of customary international law.'”
Throughout most of history, waging war was a legitimate political means for
states to promote their political interests.''® The first international legal
limitations addressed only the methods and means of waging war (jus in
bello).""” With respect to the right to wage war itself (jus ad bellum), the first
international regulation was adopted in 1928, when the General Treaty for
Renunciation of War as an Instrument of National Policy was signed in
Paris.'?® Also known as the Kellogg-Briand Pact, this treaty served as a legal
basis for convictions regarding the crime of aggression during the Nuremberg
era.'””! Today, the main legal basis for the prohibition of the use of force is
Article 2(4) of the UN Charter, which reads: ‘[state members of the UN
Charter] shall refrain in their international relations from the threat or use of
force against the territorial integrity or political independence of any state, or
in any other manner inconsistent with the Purposes of the United Nations’.

The concept of ‘force’ is wider than ‘war’, which denotes ‘an especially
serious form of use of force’.!?2 To establish the existence of the use of force,
two criteria must be satisfied. The first is objective and pertains to the level of
intensity. The second is more subjective and requires that a state intend to
resort to force against another state in order to compel her to do something or
to refrain from action.'?’

Depending on the level of intensity, the use of force in international law may
be classified as a mere use of force, armed attack or an act of aggression. To
date, the minimum intensity of violence that reaches the threshold of use of

7 Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States
of America) (Merits, Judgment) [1986] ICJ Reports 14 [191] (Nicaragua judgment) [172]-
[186].

118 See Werle and Jessberger, Principles of International Criminal Law 530.

119 Tbid.

120 General Treaty for Renunciation of War as an Instrument of National Policy 94 LNTS 57
(1928) (Kellogg-Briand Pact).

121 But see Thomas Weigend, ‘“In General a Principle of Justice”: The Debate on the “Crime
against Peace” in the Wake of the Nuremberg Judgment’ (2012) 10 JICJ 41. Weigend argues
that the Nuremberg judgment did not give a good argument for maintaining the principle nullum
crimen sine lege with respect to the convictions regarding the crime of aggression.

122 Qlivie Corten, The Law Against War: The Prohibition on the Use of Force in Contemporary
International Law (Bloomsbury 2010) 51.

123 Ibid 67-92.
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force remains unclear.'?* What is clear is that, unlike the threat of use of force,
the actual use of force always implies an act of violence.'?* The term ‘violence’
in international law denotes a deliberate exercise of force or intimidation by
the exhibition of such force by a state against another state.'?* Consequently,
while there must be an actual physical effect, the use of force does not
necessarily need to render harm.'”” According to the so-called de minimis
approach, small-scale territorial incursions by armed units with hostile intent
would amount to a use of force.'?*

A mere violation of the prohibition on the use of force in Article 2 of the UN
Charter entails solely state responsibility. An armed attack, on the other hand,
invokes the right to self-defence pursuant to Article 51 of the UN Charter.'?
In Nicaragua, the ICJ famously held that the gravest forms of the use of force
constitute an armed attack. The court spelled out that the criteria ‘scale and
effect’ classify an instance of the use of force as an armed attack.'’® An
example of an action below the ‘armed attack’ threshold is funding groups
within a state who aim to overthrow the government.'’! Actions above the
‘armed attack’ threshold include crossing state borders with the army or
sending armed irregulars who carry out acts of armed force against another
state.!3

The concept of aggression is not defined in the UN Charter nor explicitly in
the practice of the ICJ. At a minimum, aggression denotes state action in
violation of the prohibition of the use of force in Article 2(4). In an analysis
of the jurisprudence of the ICJ, Dapo Akande and Antonios Tzanakopoulos

124 Christine Gray, International Law and the Use of Force (4th edn. OUP 2018) 36-40.

125 See Yoram Dinstein, War, Aggression and Self-Defence (5th edn. CUP 2011) 88; Carrie
McDougall, The Crime of Aggression under the Rome Statute of the International Criminal
Court (CUP 2013) 65-6.

126 See ‘violence, n.”. OED Online. December 2020. Oxford University Press. https://www-
oed-com.ezp.sub.su.se/view/Entry/223638?rskey=mM6Ucf&result=1&isAdvanced=false
accessed 11 December 2020.

127 But see Gray, International Law and the Use of Force 34. The author seems to conflate the
terms physical harm and violence. While the latter usually presupposes the former, violence
can also occur without any physical harm (exhibition of force).

128 See Tom Ruys, ‘The Meaning of “Force” and the Boundaries of the Jus Ad Bellum: Are
“Minimal” Uses of Force Excluded From UN Charter Article 2(4)?” (2014) 108 Am J Intl L
159, 189.

129 Art 51 UN Charter reads: ‘Nothing in the present Charter shall impair the inherent right of
individual or collective self-defence if an armed attack occurs...’.

130 Nicaragua judgment [195].

131 See ibid [103].

132 Sean D. Murphy, ‘Terrorism and the Concept of Armed Attack in Article 51 of the UN
Charter’ (2002) 43 Harv Intl L J 41, 45
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demonstrated that the court ‘almost equated’'** the terms ‘armed attack’ and
‘aggression’. For example, the ICJ in Nicaragua'** elucidated the concept of
‘armed attack’ by invoking Article 3(g) of the Definition of Aggression
annexed to General Assembly resolution 3314 (3314 Resolution).!** In Armed
Activities, the court again referred to the same provision. '3

The 3314 Resolution defined the concept of ‘act of aggression’, which served
as the basis for defining aggression in the Rome Statute.'’” Accordingly,
Article 8bis(2) of the Rome Statute defines ‘act of aggression’ as follows:

For the purpose of paragraph 1, ‘act of aggression’ means the use of armed
force by a State against the sovereignty, territorial integrity or political
independence of another State, or in any other manner inconsistent with the

Charter of the United Nations. Any of the following acts, regardless of a

declaration of war, shall, in accordance with United Nations General Assembly

resolution 3314 (XXIX) of 14 December 1974, qualify as an act of aggression:

(a) The invasion or attack by the armed forces of a State of the territory of
another State, or any military occupation, however temporary, resulting
from such invasion or attack, or any annexation by the use of force of the
territory of another State or part thereof;

(b) Bombardment by the armed forces of a State against the territory of another
State or the use of any weapons by a State against the territory of another
State;

(c) The blockade of the ports or coasts of a State by the armed forces of another
State;

(d) An attack by the armed forces of a State on the land, sea or air forces, or
marine and air fleets of another State;

(e) The use of armed forces of one State which are within the territory of
another State with the agreement of the receiving State, in contravention
of the conditions provided for in the agreement or any extension of their
presence in such territory beyond the termination of the agreement;

(f) The action of a State in allowing its territory, which it has placed at the
disposal of another State, to be used by that other State for perpetrating an
act of aggression against a third State;

133 Akande and Tzanakopoulos, ‘The International Court of Justice and the Concept of
Aggression’ 227.

134 Nicaragua judgment [195].

135 General Assembly, ‘Definition of Aggression’ (14 December 1974) UNGA Res. 3314
(XXIX).

136 Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v.
Uganda) (Judgment) [2005] ICJ Reports 168 [146] (Armed Activities).

137 See Jan Klabbers, ‘Intervention, Armed Intervention, Armed Attack, Threat to Peace, Act
of Aggression, and Threat or Use of Force: What’s the Difference?’ in Marc Weller, Alexia
Solomou, and Jake William Rylatt (eds.) The Oxford Handbook of the Use of Force in
International Law (OUP 2015) 488, 499.
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(g) The sending by or on behalf of a State of armed bands, groups, irregulars
or mercenaries, which carry out acts of armed force against another State
of such gravity as to amount to the acts listed above, or its substantial
involvement therein.

The exclusion of non-state actors from this definition sparked some scholarly
debate. According to Claus Krep, this jus cogens provision has always been
understood to bind states only.'* This is empirically true, as there are no court
cases of aggression committed by non-state actors. Cassese agrees with this
point in principle but opines that the definition of the crime of aggression
ought not to be restricted to state conduct only. According to Cassese, if the
idea of ICL is centred around individual criminal responsibility and the
purpose of the crime of aggression is to protect the world community from
breaches of the peace, then ‘one fails to see why individuals operating for non-
state entities should be immune from criminal liability for aggressive
conduct’.'® Similarly, Mark Drumbl states that there are four interests we aim
to protect by criminalizing aggression, namely, stability, security, human
rights, and sovereignty.'*® He then argues that the state-centric definition of
aggression does not sufficiently protect those interests and therefore should be
expanded to include, infer alia, non-state actor violence.'*! McDougall, on the
other hand, aligns with Kress and avers that the crime of aggression is based
on the jus ad bellum norms and any inclusion of non-state actors would
undermine the crime.'?

Nonetheless, the Rome Statue definition confines the crime of aggression to
inter-state violence only. Whether the aggressor or the victim qualifies as a
‘state’ in this context is up to the ICC to decide.!* It is conceivable that in the
future there will be instances where non-state actors will be labelled as
aggressors. In any event, the question of whether a particular act constitutes

138 KreB, ‘The State Conduct Element’ 412.

139 Antonio Cassese, ‘On Some Problematical Aspects of the Crime of Aggression’ (2007) 20
LJIL 841, 846.
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Gains’ (2009) 41 Case W Res J Intl L 291, 306.
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Criminal Court 109-10.

143 Kref, ‘The State Conduct Element’ 422-4.
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an act of aggression remains to be determined by a court of law'* under the
rules of jus ad bellum.'*

2.3.1.2 Reference Point for Criminal Responsibility

Criminal responsibility for aggression ‘requires the commission of certain
internationally wrongful conduct by a state.”'* Article 8bis(1) of the Rome
Statue relies on the concept of ‘an act of aggression which, by its character,
gravity and scale, constitutes a manifest violation of the Charter of the United
Nations’ as a reference point for individual criminal responsibility. An act of
aggression is further defined as ‘the use of armed force by a State against the
sovereignty, territorial integrity or political independence of another State, or
in any other manner inconsistent with the Charter of the United Nations.”'’
The term ‘armed’ implies a physical effect, thereby excluding ‘economic
coercion’ as a possible means of use of force.!*?

This state conduct element—an act of aggression that manifestly violates the
UN Charter—is a requirement for criminal responsibility. The term used in
the Nuremberg and Tokyo tribunals was ‘war of aggression’,'* the precise
meaning of which has never been clarified.'*® ‘War of aggression’ was again
introduced during the negotiation process preceding Kampala 2010.'s!
However, the majority of states favoured the concept of ‘act of aggression’
from the 3314 Resolution.'s?

144 There was a debate during the negotiation process preceding the Kampala amendments about
whether the Security Council’s determination of the act of aggression should be a prerequisite
for prosecution. However, the SWGCA decided to dispense with this requirement and focused
attention on ‘the [International Criminal] Court’s own findings’ in this respect. Any
determinations by any organ outside the Court are to be taken without prejudice to the Court’s
own decision. See Barriga, ‘Negotiating the Amendments on the Crime of Aggression’ 30—1.
145 See Robert Cryer et al., An Introduction to International Criminal Law and Procedure (3rd
edn. CUP 2016) 316.
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149 See Art 6(a) London Charter and Art 5(a) of the Charter of the International Military
Tribunal for the Far East, Special proclamation by the Supreme Commander for the Allied
Powers (19 January 1946, amended 26 April 1946) (Tokyo Charter).

150 See Carrie McDougall, ‘The Crimes against Peace Precedent’ in Claus Krep and Stefan
Barriga (eds.) The Crime of Aggression: A Commentary (CUP 2017) 49, 55. In note 35,
McDougall refers to a number of scholars who drew the same conclusion.

151 See “2002 Coordinator’s Paper (July)’ reprinted in Claus Kref and Stefan Barriga (eds.) The
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152 See Claus KreB and Leonie Von Goltzendorff, ‘The Kampala Compromise on the Crime of
Aggression’ (2010) 8 JICJ 1179, 1193.
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An act of aggression differs from a war of aggression in terms of gravity.
Article 5(2) of the 3314 Resolution states that while a war of aggression is a
crime against peace and therefore entails individual criminal responsibility,
(an act of) aggression only gives rise to international responsibility (of
states).'® Therefore, not every act of aggression constitutes a war of
aggression—only the most serious instances of the use of force.'>

Even though states opted for a seemingly less stringent concept of an act of
aggression during the Kampala negotiations, the normative premise of ‘war of
aggression’ was preserved in the Rome Statute. This was reflected in the
‘Understandings’ adopted by the Special Working Group for the Crime of
Aggression (SWGCA). Points 6 and 7 state the following:

6. It is understood that aggression is the most serious and dangerous form of
the illegal use of force; and that a determination whether an act of aggression
has been committed requires consideration of all the circumstances of each
particular case, including the gravity of the acts concerned and their
consequences, in accordance with the Charter of the United Nations.

7. It is understood that in establishing whether an act of aggression constitutes
a manifest violation of the Charter of the United Nations, the three components
of character, gravity and scale must be sufficient to justify a “manifest”
determination. No one component can be significant enough to satisfy the
manifest standard by itself.!5

The upshot of the negotiations was a provision in Article 8bis(1) of the Rome
Statute that a necessary condition for criminal responsibility is ‘an act of
aggression which, by its character, gravity and scale, constitutes a manifest
violation of the Charter of the United Nations’.'* This is the state conduct
element, which represents a reference point for individual conduct and
therefore an indispensable element of criminal responsibility.!*” The threshold
clause has a qualitative (‘manifest by its character’) and a quantitative
dimension (‘manifest by its gravity and scale’).!*® Accordingly, an act of

153 Art. 5(2) General Assembly, ‘Definition of Aggression’, 14 December 1974, GA Res. 3314
(XXIX). See Dinstein, War, Aggression and Self-Defence 135.

154 See Akande and Tzanakopoulos, ‘The International Court of Justice and the Concept of
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225).
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Criminal Court on the Crime of Aggression’, Annex III to ICC-RC/Res.6.
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aggression as understood in international law is insufficient to constitute
individual criminal responsibility; what is needed is a more serious form,
similar to the concept of “war of aggression’. As Fletcher shrewdly put it: ‘[in
the eyes of the ICC] some aggression is acceptable but not too much.’!*

The individual criminal responsibility presupposes the existence of a
completed state conduct element determined by the ICC. In other words, when
adjudicating a claim on criminal responsibility, the court will take as reference
points for individual conduct only those state acts that either constitute the
‘state conduct element’ itself or are part of an overarching act of aggression
that manifestly violates the UN Charter.!®® Further analysis of jus ad bellum is
beyond the scope of this work, which focuses on the system of attribution of
criminal responsibility for the crime of aggression, where the state conduct
element is merely a reference point.

2.3.2 The Crime of Aggression

2.3.2.1 A Brief History of Codification

Whereas an act of aggression denotes inter-state violence, the crime of
aggression refers to individual criminal responsibility. The crime of
aggression was first codified in the aftermath of WWII in the London Charter,
which provided the legal basis for first international trial for aggression.'®!
Article 6(a) of the London Charter defined the crime of aggression under the
label ‘crimes against peace’ as

planning, preparation, initiation or waging of a war of aggression, or a war in
violation of international treaties, agreements or assurances, or participation in
a common plan or conspiracy for the accomplishment of any of the foregoing.'¢

This provision marked the beginning of the current era in which individual
criminal responsibility for aggression is part of customary international law.'6?

159 George P. Fletcher, The Grammar of Criminal Law, Volume Two: International Criminal
Law (OUP 2020) 23.
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For historical and political reasons that I discuss elsewhere,'** there was no
internationally agreed-upon definition of the crime of aggression until the
Review Conference in Kampala 2010. The first real effort to codify the crime
occurred during the negotiations preceding the adoption of the Rome Statute;
little progress had been achieved previously.'> Despite the absence of a
definition, the crime of aggression was included in the jurisdiction of the
Rome Statute from the outset.!® Resolution 6 of the Review Conference of the
Rome Statute held in Kampala 2010 ultimately laid down the definition
(Article 8bis), conditions for jurisdiction (Articles 15bis and 15ter) and the
new leadership clause (Articles 8bis(1) and 25(3)bis). Article 8bis(1) of the
Rome Statute defines the crime of aggression as follows:

For the purpose of this Statute, ‘crime of aggression’ means the planning,
preparation, initiation or execution, by a person in a position effectively to
exercise control over or to direct the political or military action of a State, of an
act of aggression which, by its character, gravity and scale, constitutes a
manifest violation of the Charter of the United Nations.

2.3.2.2 A Peculiar Crime

Compared with the other core crimes, the crime of aggression is peculiar in
many ways.'* First, as explained above, the definition stipulates as a condition
of criminal responsibility direct state action that constitutes a manifest
violation of the prohibition of the use of force in international law enshrined
in the UN Charter—ie the state conduct element. Second, the crime is
premised by the so-called leadership clause, as the attribution of criminal
responsibility is restricted to ‘person[s] in a position effectively to exercise
control over or to direct the political or military action of a state’. Third, harm

164 See Nikola R. Hajdin, ‘Understanding Aggression: Legal Status and Individual Criminal
Responsibility before the 2010 Kampala Conference’ (2015) Research Paper, Raoul
Wallenberg Institute of Human Rights 9.

165 Claus KreP, ‘Introduction: The Crime of Aggression and the International Legal Order’ in
Claus Krep and Stefan Barriga (eds.) The Crime of Aggression: A Commentary (CUP 2017) 1,
5.

166 Art 5(2) ICCSt: ‘The [International Criminal] Court shall exercise jurisdiction over the crime
of aggression once a provision is adopted in accordance with articles 121 and 123 defining the
crime and setting out the conditions under which the Court shall exercise jurisdiction with
respect to this crime. Such a provision shall be consistent with the relevant provisions of the
Charter of the United Nations.’

167 TCC-RC/Res.6.

168 On this point, see Reisinger Coracini and Pal Wrange, ‘The Specificity of the Crime of
Aggression’ in Claus Kref and Stefan Barriga (eds.) The Crime of Aggression: A Commentary
(CUP 2017) 307.
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to individual human persons is not part of the definition.'®® The first two points
are pertinent to the main subject of this study. The question of who the victims
of a crime are (states or human beings), albeit an important one,'”® does not
substantially further the main argument and therefore will not be discussed
here. Having said that, let us turn to the first two points and how they affect
the attribution of criminal responsibility.

The existence of the state conduct element is a reference point and necessary
condition for individual criminal responsibility. Simply put, if the state does
not commit an act of aggression that manifestly violates the UN Charter, there
is no criminal responsibility.'”" In effect, this means that the crime of
aggression is the only international crime that explicitly requires direct state
involvement. Given their systemic nature, the other core crimes typically
imply state involvement that allows for perpetration, since most if not all
international crimes are products of a state or state-like policy.!”> However, the
wrongdoing associated with the crime of aggression is contingent upon state
action that amounts to an act of aggression in violation of the law on the use
of force. In practice, this means that individuals are blamed for someone else’s
violations of international law.

This proposition raises some conceptual issues pertaining to individual
criminal responsibility. Criminal responsibility is rooted in the idea of blaming
individuals for their own conduct. In ICL, criminal responsibility is assessed
based on two paradigms: actus reus and mens rea.'”? The former consists of
conduct, consequence and circumstances, while the latter requires that the
perpetrator intended to act and cause consequences and was aware of the
circumstances. Conduct is what the perpetrator does in order to bring about
the criminal result. Accordingly, the criminal result is a particularly relevant
occurrence in space and time caused by the perpetrator’s conduct. The
circumstances of the crime, on the other hand, exist independently of

169 In a strict legal-technical sense, the victim of the crime is a state. See Carsten Stahn, ‘The
“End”, the “Beginning of the End” or the “End of the Beginning”?’ (2010) 23 LJIL 875, 876—
7.

170 For a detailed treatment of this issue, see Erin Pobjie, ‘Victims of the Crime of Aggression’
in Claus Kref and Stefan Barriga (eds.) The Crime of Aggression: A Commentary (CUP 2017)
816; cf Dannenbaum, ‘The Criminalization of Aggression and Soldiers’ Rights’ 860—4.
Dannenbaum opines that the core criminal wrong of the crime of aggression is essentially
human violence and not the inter-state breach as many would think.

171 Art 8bis ICC Elements of Crimes, Element 3 (‘The act of aggression—the use of armed
force by a State against the sovereignty, territorial integrity or political independence of another
State, or in any other manner inconsistent with the Charter of the United Nations—was
committed.”) (emphasis in the original).

172 See section 2.2 above.

173 Chapter 3 below explains this in great detail.
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individual conduct. The role of circumstances is to classify the conduct as a
specific crime.'”* Examples of circumstances are the victim’s age or the status
of the object of conduct (eg protected property). The conduct of the crime of
aggression is described in Article 8bis of the Rome Statute as planning,
preparation, initiation and execution of an act of aggression. However, as only
states may commit acts of aggression, what then constitutes the consequence
and circumstance elements of the crime?

A simple logical proposition that follows from the above statement is that by
violating international law, the state creates (contextual) circumstances that
qualify individual conduct as being wrongful.'”” If an act of aggression is a
circumstance element of the crime of aggression, what then is the consequence
of individual conduct? Chapter 4 analyses the material and mental elements
of the crime of aggression in detail. Let us now briefly expose the argument.

An act of aggression manifests itself in physical form as the use of violence,
that is, the use of armed force.'” Examples of inter-state violence are found in
Article 8bis(2)(a)—(g) of the Rome Statute. This naturalistic manifestation of
an act of aggression is a particularly relevant occurrence in space and time
(criminal result) to which we tie individual conduct. A coherent proposition
that follows is that individuals are blamed for causing material acts of use of
force that are eventually classified as acts of aggression that manifestly violate
the UN Charter (state conduct element). Such acts may constitute the state
conduct element in and of itself or can be part of an overarching act of
aggression. This normative characterization of the existence of the state
conduct element—which is determined by the ICC according to the Rome
Statute'”’—is the contextual circumstance that qualifies individual conduct as
the crime of aggression. An act of aggression thus consists of a naturalistic
manifestation (use of armed force, material act of inter-state violence) that is
caused by individuals and a normative or legal-evaluative determination that
the material act ‘manifestly violates the UN Charter’.

The second important peculiarity of the crime of aggression is the leadership
clause. The requirement of ‘control or direct’ restricts criminal responsibility
for aggression exclusively to leaders. As a hierarchical structure of power, a
state is run by leaders and their followers. According to the definition of the

174 See Werle and Jessberger, Principles of International Criminal Law 174.

175 This position is further defended in Chapter 4 below.

176 See section 2.3.1.1 above.

177 The Rome Statute is unequivocal about who makes the determination of whether a state
action is an act of aggression. Art 15 ter(4) ICCSt reads ‘[a] determination of an act of
aggression by an organ outside the [International Criminal] Court shall be without prejudice to
the Court’s own findings under this Statute.’
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crime of aggression, a leader is a person who has control over or directs state
action.'” Although there is no direct reference to the term ‘leadership’ in the
definition, it is widely accepted since the prosecution of aggression in the
aftermath of WWII that only leaders can commit the crime of aggression.'”
Soldiers on the ground are excluded from criminal responsibility even if their
fighting is ‘unjust’.'®® The rationale behind the leadership clause is that non-
leaders have normatively distinct actions from leaders, and since the former
are not in a position to control the state action, they ought not to be blamed.'?!

The leadership nature of the crime is absolute in that it applies to all modes of
criminal responsibility.'®? Simply put, in order to be liable for any form of
criminal responsibility, the accused must satisfy the requirement of ‘control
or direct’. This creates additional operational problems for the prosecution.
Jens Ohlin emphasizes the difficulty of prosecuting the crime of aggression in
liberal democracies that vest the jus ad bellum decision-making power in a
corporate body (congress or parliament):

In a state where war-making authority is concentrated in a deliberative body,
control is manifested not in executive authority over bureaucratic departments,
but rather in democratic participation in /’affaires d’etat. In short, individual
members of a parliament are engaged in reason-asking and reason-giving
behaviour, with the result that as a whole the corporate group makes certain
decisions in accordance with a procedure for resolving disagreement among its
members (whether majority rule or some other more complex procedure). The
point here is that the actions of the individual deliberators seems paltry indeed,
but when stacked up together the aggregate of these acts of deliberation
produces a collective result that drives the machinery of the state towards
action. It is collective control par excellence.!®?

He further adds:

On the one hand, it seems absurd to conclude that a member of parliament is
guilty of the crime of aggression for jointly controlling the political action of

178 ICCSt Arts 8bis(1) and 25(3bis).

17 Gillett, ‘The Anatomy of an International Crime: Aggression at the International Criminal
Court’ 860.

180 See Cheyney Ryan, ‘Democratic Duty and the Moral Dilemmas of Soldiers’ (2011) 122
Ethics 10, 15.

181 Cf Dannenbaum, ‘The Criminalization of Aggression and Soldiers’ Rights’ 867.
Dannenbaum suggests that there is a normative distinction between acts of leaders and non-
leaders in that only the former contribute to what he calls the ‘macro wrong at the heart of the
crime’. Thus, the latter ought to be excluded from criminal responsibility for aggression.

182 See Claus KreB, ‘The Crime of Aggression before the First Review Conference of the ICC
Statute’ (2007) 20 LJIL 851, 855.

183 Ohlin, ‘The Crime of Bootstrapping” 1471.
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the state with his or her fellow members of parliament. On the other hand, it
seems equally absurd (and politically unsavoury) to conclude that ‘control’ as
that term is used in article 8 bis is confined to cases where a single individual
exercises absolute control.!3

This is the quandary that must be resolved. The case of a parliamentarian is
but one concern. Modern states are governed by different social structures that
may well influence the state’s decisions on the use of armed force. Different
structures of power such as business companies, media, NGOs, etc. often work
side by side and meddle with the internal affairs of states. In order to properly
identify the leaders of a state that commits an act of aggression, we need to
understand its constitutional arrangements, socio-political structures,
economic dynamics, and so forth. This assessment is guided by the specific
questions posed by the theory of criminal responsibility, which the remainder
of this study aims to identify.

2.4 Conclusion

The subject of ICL is the notion of ‘international crime’. Crimes that are
defined and deemed as universally criminal by international law fall under this
label. They are marked by their systemic nature in that there is always a state
or state-like organization or organizations that create the context in which the
commission of the crimes occurs. Violations that entail direct criminal
responsibility under international law form ICL stricto sensu. Commonly
referred to as ‘true’ or ‘core’ crimes, genocide, crimes against humanity, war
crimes, and the crime of aggression are under the jurisdiction of the ICC. In
terms of attribution of criminal responsibility, the crime of aggression is
somewhat peculiar compared with other crimes. Two features of the definition
of the crime of aggression are of particular importance: the explicit
requirement of a collective act (act of aggression) and the confinement of
individual criminal responsibility to persons in a position of control over or
directing state military or political action. In order to give an account of
individual responsibility for aggression, we need to have a clear conceptual
understanding of the theoretical structure of the definition of the crime of
aggression. The following chapter, Chapter 3, builds an analytical framework
that is used in Chapter 4 to assess the conceptual structure of the definition of
the crime of aggression. Subsequently, Chapter 5 appraises the functional role
of the leadership clause, situates it in the conceptual structure and suggests the

184 Tbid 1472.
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normative content of ‘control or direct’ Thereafter, the analysis focuses on
modes of criminal responsibility for the crime of aggression.
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PART II

THE STRUCTURE OF THE CRIME OF
AGGRESSION
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3 A Theory of Criminal Responsibility

Crime is culpable wrongdoing that entails criminal responsibility. The
perpetrator consciously decides to act in violation of the prohibitory norm of
the criminal code and therefore must respond for her behavioural choice. A
theory of criminal responsibility provides for the conditions upon which we
decide whether the actor’s behaviour contravenes the law and consequently
deserves punishment. The process through which we perform this operation is
called attribution or imputation of criminal responsibility and is based on an
appreciation of the particular structural framework that undergirds the
definition of crimes. With respect to the structure of international crimes,
material (actus reus) and mental (mens rea) elements of the offence are
required for criminal responsibility. They form what we shall refer to as the
basic structure of international crimes, and the analysis of their contours is
the aim of this chapter. Ultimately, Chapter 3 will generate the conceptual and
structural foundations that will be used as an analytical framework to account
for the material and mental elements of the crime of aggression in Chapters
Four and Five.

3.1 The Notion of Criminal Responsibility

Responsibility is always predicated by the violation of a norm. In
philosophical thinking, there are three main venues of application of the term
‘norm’.'®* First, norms may be understood as patterns of a model or standard
that guides thinking or behaviour. In the second sense and somewhat emerging
from the first, norms refer to guiding principles for how people ought to think
or behave in order to make correct moral judgments. In the third venue, norms
are accounted for as social norms that define regularity in behaviour. Thus, by
embracing a certain system of norms, society approves regular (normal)
behaviour and disapproves deviations. In all three venues, norms stipulate
what ought to be done.

185 On this point, see Ralph Wedgwood’s account of what he refers to as ‘Senses of
“Normative. Ralph Wedgwood, ‘Normativity’, International Encyclopedia of Ethics (2013)
1-2.

43



What differentiates criminal from moral responsibility is the nature of the
norm that is violated: criminal responsibility is borne out of dissonance with
the legal (prohibitory) norm prescribed by the criminal code. The normative
purpose of criminal law is to protect certain legal interests by criminalizing
behaviours that harm those interests.'®® Legal norms form a legal system that
is accepted by a certain population. In this sense, the nature of legal and
criminal (legal) norms falls within the realm of the third venue described
above—socially constructed norms. The legitimacy of criminal courts to
decide whether a norm is violated or not depends on acceptance of the legal
system. As H.L.A. Hart puts it, a population that accepts a legal system
understands the system’s normativity as an obligation to conform with regular
behaviour that is not based on moral judgments.'®” In this vein, criminal and
any other legal responsibility are to be understood as socially constructed
concepts that pursue conformity with behavioural rules.

Before describing the nature and meaning of criminal responsibility, a few
points on the difference between legal and other norms must be made. Since
Austin, posited norms have been considered the only source of law. This view,
an antithesis to the so-called naturalists, entered legal thought in the 18™
century and finally reached lasting prominence in the 20" For Austin, both
the laws of God and the laws of men (positive law) are species of commands
that emanate from a determinate authority and are therefore ‘proper’.'*® What
differentiates a legal norm from other man-made norms is the process through
which the former comes about. Legal norms are always prescribed by the legal
authority; more precisely, they are products of a legal act. Kelsen makes a
formidable argument on the nature of the validity of legal norms,'s® which will
not be further expounded upon here. For the purposes of this thesis, two
acknowledgements are important at this juncture: legal norms are a matter of
social arrangement and arise from the legal authority through a legal act.
These definitions are important, as legal norms are occasionally confused with
other social norms. For example, we may think that a CEO should be
prosecuted because her company sells weapons that are used by ‘illegitimate’

186 See Ambos, Treatise on International Criminal Law, Volume I: Foundations and General
Part 64-5.

187 Hart states the following: ‘Those who accept the authority of a legal system look upon it
from the internal point of view, and express their sense of its requirements in internal statements
couched in the normative language which is common to both law and morals: “I (You) ought”,
“I (he) must”, “I (they) have an obligation”. Yet they are not thereby committed to a moral
judgment that it is morally right to do what the law requires.” H.L.A. Hart, The Concept of Law
(2nd edn. OUP 1994) 203.

188 See John Austin, The Province of Jurisprudence Determined (Wilfrid E. Rumble ed., CUP
1995) 117-8.

189 For a brief account, see Hans Kelsen, ‘What Is the Pure Theory of Law’ (1960) 34 Tul L
Rev 269.
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combatants or that soldiers fighting an unjust war are akin to everyday
criminals and therefore are culpable based on their participation alone.'*
These claims may or may not have some merit. Nonetheless, as long as there
is no violation of the prohibitory norm of the criminal code, there is no
criminal responsibility.

In view of the foregoing, the legal system generates legal norms through legal
acts. Wherever there is a system or at least an idea of a system, there is always
an argument on coherence: ‘a legal system is coherent if its components fit
together, either all of them (global systemic coherence) or a sub-part (in which
case we have local systemic coherence)’.'”’ The concept of coherence is
related to ‘making sense of a whole [system]’.!”? In negative terms, coherence
is defined as the absence of inconsistencies,'”> which ultimately weaken the
system. To this end, it can be argued that coherence determines correctness:
coherent claims are correct, and incoherent are not. Consequently, claims on
criminal responsibility must be coherent in order to be correct.

In summary, the concept of responsibility is a systemic notion that follows
norm violation. Criminal responsibility is attributed to actors who violate the
prohibitory norm of the criminal code. Hence, in order to assert criminal
responsibility, there has to be a coherent argument on the violation of the
prohibitory norm.

3.2 The Concept of Crime

How do we know when crime occurs? Every day, many events around the
world that, to borrow the wording from the Rome Statute, shock our
conscience occur. Are all of these events criminal? Could one social
occurrence be a crime in one country and not in another? The answers to these
questions pertain to the understanding of the structure of crime, that is, the
conditions upon which we decide on the existence of the crime. Hence, the
concept or system of crime provides a structural framework according to
which we make claims on individual criminal responsibility.'** In order to

190 See Alejandro Chehtman, ‘Revisionist Just War Theory and the Concept of War Crimes’
(2018) 31 LJIL 171, 174-6.

191 Stefano Bertea, ‘The Arguments from Coherence: Analysis and Evaluation’ (2005) 25 OJLS
369, 372.

192 Neil MacCormick, ‘Coherence in Legal Justification’ in Aleksander Peczenik, Lars Lindahl,
and Bert Van Roermund (eds.) Theory of Legal Science (Springer, Dordrecht 1984) 235, 235.
193 See Bertea, ‘The Arguments from Coherence: Analysis and Evaluation® 371.

194 See Kai Ambos, ‘Toward a Universal System of Crime: Comments on George Fletcher’s
Grammar of Criminal Law’ (2004) 28 Cardozo L Rev 2647, 2648.
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properly understand the basic structure of international crimes, we first need
to have a basic understanding of the general concept of crime and the notion
of attribution of responsibility.

In virtually every criminal law system, two concepts underly the structure of
a criminal offence: wrongdoing and culpability. The first constitutive
component of crime (wrongdoing) can be defined from three perspectives:
violation of a duty, causing harm (harmful consequences) or violation of a
particular norm.'”> The first two perspectives are not conclusive.
Transgressing someone’s duty may not necessarily be a crime. As for the
harm-based perspective, there are many crimes that do not entail harmful
consequences. For example, one of the war crimes specified in the Rome
Statute is ‘[d]eclaring that no quarter will be given’ during an international
armed conflict, which may or may not result in harm."”® Moreover, in some
instances, such as self-defence, causing harm is justified, and therefore there
is no wrongful conduct.

When contrasted against the duty- and norm-based approach to the definition
of wrongfulness, the last perspective—the violation of the prohibitory norm—
appears most viable. This conclusion is substantiated in the remainder of this
chapter. Adopting this perspective clears up much of the conceptual
uncertainties of the first two approaches. The starting point of criminal
responsibility is not simply violation of duty or causing harm but rather a
behaviour that violates the prohibitory norm of the criminal code. Such
behaviour could also violate a duty or cause harm but does not necessarily do
SO.

Culpability is the second constitutive element of crime. To be criminal,
wrongdoing must be culpable. However, the existence of wrongdoing is
independent of culpability.’”” The next two subsections address in greater
detail the issues of wrongfulness and culpability, respectively.

What then is an offence from a structural point of view? Plainly, it is culpable
wrongdoing. The more correct statement is ‘wrongdoing that is culpable’.
Namely, when making claims on criminal responsibility, we first establish the
existence of wrongdoing and then question the culpability of the offender. The
process of establishing whether the individual is accountable for the violation
of the prohibitory norm is called ‘objective attribution’, whereas the process
of establishing whether the individual is culpable for the wrongdoing is called

195 See George P. Fletcher, The Grammar of Criminal Law: American, Comparative, and
International (OUP 2007) 37-43.

196 Art 8(2)(b)(xii) [CCSL.

197 See Michael S. Moore, Placing Blame: A Theory of the Criminal Law (OUP 1997) 334-5.
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‘subjective attribution’.'*® Pragmatically, once we establish to whom criminal
conduct should be attributed, we determine whether the offender has the
required mental capacity, viz. whether he or she is ‘liable for punishment’, as
there is no criminal responsibility for international crimes if the offender’s
mind is not guilty.'”

3.2.1 Wrongfulness and Justifications

Norms prescribe (command), authorize or permit. Either way, norms manifest
their meaning through the notion that something ought to be done.® In
criminal law, wrongful conduct or simply wrongdoing is a concept that
denotes the unjustified violation of a prohibitory norm. Arguing that someone
is a wrongdoer is one of the two crucial steps in the process of attribution of
criminal responsibility. Broadly speaking, the terms ‘wrong’, ‘wrongdoing’,
‘wrongfulness’ and ‘wrongdoer’ all denote the violation of a norm that may
lead to responsibility. This proposition suggests that ascribing wrongfulness
is inconclusive for an argument on criminal responsibility. What is more
necessary is a link between the wrongdoing and the person’s mind that would
make her culpable.?’! This will be elucidated in the following subsection. First,
however, let us examine the notion of wrongfulness and its counterpart,
justification.

Just as in criminal law, wrongfulness is a prerequisite for state
responsibility.2? Article 2 of ARSIWA states that ‘[t]here is an internationally
wrongful act of a state when conduct consisting of an action or
omission...constitutes a breach of international obligation of the state.” In the
context of state responsibility, the concept of wrongfulness is determined by
the rules of international law,2 as is the case for international crimes.
Domestic law may provide for punishment of violations of ICL; that is,
international crimes may be prosecuted in a domestic forum. Thus, the
question of wrongfulness could be legitimately discussed before the national

198 See Fletcher, Rethinking Criminal Law 492.

199 Actus non facit reum nisi mens sit rea (‘An act does not make a person guilty of a crime,
unless the person’s mind be also guilty.”); see Donald K. Pigaroff and Darryl Robinson, ‘Article
30 Mental Element’ in Kai Ambos and Otto Triffterer (eds.) The Rome Statute of the
International Criminal Court: A Commentary (3rd edn. C.H.Beck/Hart/Nomos 2016) 1111,
1112.

200 See Hans Kelsen, ‘What Is the Pure Theory of Law’ (1960) 34 Tul L Rev 269, 269.

201 See Weigend, ‘Subjective Elements of Criminal Liability’ 491.

202 State responsibility and individual criminal responsibility are two different concepts and
should not be conflated.

203 See ILC, ‘Responsibility of States for Internationally Wrongful Acts’ annexed to UNGA
Res 56/83 (12 December 2001) UN Doc A/Res/56/83, Art.3 (ARSIWA).
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courts based on international law, which determines what the content of the
prohibitory norm is.

The violation of a statutory norm is a first step in assessing wrongfulness.
Fletcher argues that wrongfulness is ‘the logical dissonance between
behaviour and the rules of criminal law’.2** However, there can neither be
‘logical’ consonance nor dissonance between the normative and behavioural
spheres. Rules can be logically consonant only with each other.?> Moreover,
as mentioned above, wrongfulness may or may not entail harm. Murder, for
example, is by its nature a wrongful act that implies harm (death). Conversely,
attempted murder does not always presuppose a victim’s harm (the victim
could remain ignorant of her attempted murder), and yet it is still a violation
of the prohibitory norm.?*¢ The intrinsic notion of wrongfulness is the violation
of the norm and not the social or moral aspect of behaviour, nor the existence
of harmful consequences.??’” Simply put, wrongfulness is the violation of a
valid prohibitory norm inherent in the criminal code.?%

This distinction is crucial for the system of attribution of criminal
responsibility. Accordingly, we blame individuals for violating the
prohibitory norms of the criminal code and not for eliciting harmful
consequences or transgressing duties. This approach may be characterized as
singularly positivistic, but there are warrants for this attitude. For example,
requiring an additional proof of harmful consequences would unduly burden
the heavily pressured system of attribution of criminal responsibility for
international crimes. In ICL, it is already difficult to determine whether there
exists a violation of the prohibitory norm. The crime of persecution is
exemplary in this respect. Article 5 of the ICTY Statute reads

The International Tribunal shall have the power to prosecute persons
responsible for the following crimes when committed in armed conflict,
whether international or internal in character, and directed against any civilian
population... persecutions on political, racial and religious grounds.

Persecution is further defined in ICTY case law as
...an act or omission which discriminates in fact and which: denies or infringes

upon a fundamental right laid down in international customary or treaty law
(the actus reus); and was carried out deliberately with the intention to

204 George P. Fletcher, Basic Concepts of Criminal Law (OUP 1998) 78.
205 T am thankful to Thomas Weigend for this point.

206 See eg Art 25(3)(f) ICCS.

207 (emphasis added).

208 See Fletcher, Rethinking Criminal Law 472.
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discriminate on one of the listed grounds, specifically race, religion or politics
(the mens rea).?®

The meaning of the mentioned terms need not be debated here; it is enough to
acknowledge that there are a number of elements that the court must take into
consideration (such as what is a fundamental right, what is customary law,
etc.) when making a claim on the existence of wrongfulness. Therefore,
adding the notion of harm or violation of duty to the equation unduly
overburdens the entire procedure of establishing wrongfulness. While there is
value in discussing the severity of the crime when gauging punishment,
wrongfulness is a notion that is paradigmatically different from the concepts
of harm and violation of duty, and these should not be conflated.?!

In view of the foregoing, wrongfulness squarely demands a coherent
proposition on dissonance (violation) with the prohibitory norm. To assert
wrongfulness, we need to attribute it to an individual actor (objective
attribution), and the way we ascribe wrongfulness is contingent upon how we
understand the structure of crime. Put crudely, if an individual’s conduct
causes the criminal result (which is not necessarily /sarm) under certain
circumstances that do not justify such conduct, we may label the act as
‘wrongdoing’. As we will see in the following section, ICL attributes
wrongfulness through the prism of the material elements of crime.

It bears stressing that there can be a prima facie violation of the prohibitory
norm that is not wrongful; the actor in this case acts on the basis of another,
permissive norm that forms an exception to the prohibitory norm. For
example, a firefighter might smash the door of a burning house in order to
save someone’s life. If there is no fire, in the ordinary course of events,
destroying someone’s property calls for responsibility. However, in the case
at hand, there is nothing wrong with the conduct of the firefighter since her
actions are justified based on the law and therefore represent an exception
from wrongfulness. In this vein, the concept of justification refutes
wrongfulness by way of converting what would otherwise be wrong into right.
Or, in terms of the analysis above, the justified behaviour is in consonance
with the norm. An archetypical example is self-defence.?!! Inflicting physical
damage on someone who would otherwise do the same to you is acting under

209 Prosecutor v. Milorad Krnolejac (Appeals Chamber Judgement) IT-97-25-A (17
September 2003) [185].

219 Many statutory crimes, however, do require the infliction of harm. In these cases, the
infliction of harm is part of the wrongdoing.

211 See Jens Ohlin, ‘Excuses and Justifications’ in Antonio Cassese (ed.) The Oxford
Companion to International Criminal Justice (OUP 2009) 318, 318.
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justified (right) circumstances. The permissive norm overrides the prohibitory
one, and therefore there is no wrongfulness. This is the essence of justification.

There is another view according to which justification excludes criminal
responsibility. Referring to a number of scholars, Kai Ambos states that

...justification excludes criminal responsibility for an act which fulfils the
elements of the offence definition (actus reus) but is lawful because the actor
acted on the basis of a permissive norm, for example, self-defence, which
negates the actus reus. Thus, in case of a justification, society tolerates,
approves or even encourages the defendant’s action. Despite differences in
detail the overall rationale of justificatory defences is ‘a balancing of competing
interests and a judgment in favour of the superior interest’.?!2

The last part of the above is true; ie justification is a balancing test of
prohibitory and permissive norms, which are predisposed on different
interests, that determines which prevails. If the action is deemed justified, the
permissive norm carries the day, and there is nothing wrong with the actor’s
behaviour from the outset. Consequently, there is no need for ‘society’ to
tolerate anything because the action is warranted and sometimes even
desirable. Moreover, according to Ambos, a case of justification exists where
an act fulfils the actus reus but criminal responsibility is suspended because
the action is justified. This is an incongruous reading. Although there are cases
where the actor is deemed the wrongdoer but does not incur criminal
responsibility, these are not cases of justification.?’* Conversely, in cases of
justification, the actor does not fulfil the actus reus but merely violates the
prohibitory norm of the criminal code. Only umjustified violations are
wrongful. This can be explained through the prism of the three elements that
form the actus reus, namely, conduct, consequences and circumstances.
Section 3.4 below argues that the union of conduct and consequences
(criminal result) generates the condition in which the violation of the
prohibitory norm exists. Circumstances determine the wrongness of the
conduct.

Having said that, I simply cannot endorse the claim that ‘[jJustifications can
be seen as legally recognized reason for non-conformity to the law’2!* because
this claim is simply wrong and I see no reason why it should be justified.
Conformity to the law includes grounds of justification. Whenever there is a

212 Ambos, Treatise on International Criminal Law, Volume I: Foundations and General Part)
304-5.

213 See the following subsection.

214 Iris Haenen, ‘Justifying a Dichotomy in Defences. The Added Value of a Distinction
between Justifications and Excuses in International Criminal Law’ (2016) 16 Intl Crim L Rev
547, 549.
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question of wrongfulness, there must be a competing question of justification.
Therefore, I understand the concept of justification as an intrinsic counterpart
of wrongfulness—what is wrong is not justified and vice versa. What is
justified is not per se in contravention of the law, and therefore the issue of
non-conformity is misplaced in this context.

In sum, wrongful conduct denotes an unjustified violation of the prohibitory
norm of the criminal code. It may or may not render harm or transgress a duty.
If the violation is justified, then there is no wrongfulness and consequently no
criminal responsibility. Structuring the notion of wrongfulness is the first
pillar in establishing the concept of crime. The second pillar concerns the
notion of culpability.

3.2.2 Culpability and Excuses

Objective attribution—establishing wrongfulness—entails the assessment of
norm violation. This is the first step in asserting criminal responsibility. Once
we ascribe the unjustified violation of the prohibitory norm to an actor, the
next step is to assess whether she is culpable or blameworthy for the wrongful
conduct. This is what we call the subjective attribution.

As mentioned before, culpability is immaterial to the existence of
wrongdoing.?'> However, it is the second constitutive element of criminal
responsibility since if there is no culpability, there is no responsibility of the
wrongdoer. For example, believing that there is an imminent attack coming
from B, A acts in what she believes is self-defence and assaults and inflicts
physical damage upon B. In such a case, A unjustifiably violates the
prohibitory norm, ie commits wrongdoing, but her actions may or may not be
culpable. Only if the court determines that her actions are indeed
blameworthy?'¢ is the actor then accountable for the wrongdoing.

When determining individual criminal responsibility, the assessment of
subjective attribution usually comes after the objective imputation. In effect,
once a wrongdoing is attributed to an individual, the accountability for her
misdeeds must be determined in order to attribute criminal responsibility.?!?
Culpability is a normative claim that the actor ought to be blamed for the
wrongdoing. As we will see below, the assessment of culpability for
international crimes is made through the prism of the mental (mens rea)
elements of crimes.

215 See Moore, Placing Blame 344.
216 In this study, ‘blameworthiness’ and ‘culpability’ have the same meaning.
217 See Fletcher, Rethinking Criminal Law 492.
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Put in general terms, assessments of culpability include risk analysis, reasons,
and decision-making conditions.?'® There are, however, cases where the actor
would otherwise be blameworthy but is excused given the specific state of
affairs. For example, an undercover agent tested by a mob boss may choose
to take someone’s life in order to spare her own and an entire undercover
operation lasting months or even years. Normally, when a person intentionally
takes someone’s life, she is blamed for the action. However, in the case at
hand, the actor might be excused if the law provides for an excuse and the
court determines that her engagement in the conduct was morally permissible
(albeit unjustified) and therefore would seem wrong to convict her for the
crime.?!” Just as justification negates wrongdoing, the concept of excuse in
criminal law negates culpability.?? The archetypical examples are duress,
mental disease and intoxication.??! Crucially, excused conduct is still
wrongful; ie the notion of culpability is irrelevant to the existence of
wrongdoing.

A backward glance is now in order. Crime is culpable wrongdoing proscribed
by the prohibitory norm of the criminal code. The structure of crime
presupposes the objective and subjective elements. Consequently, making
claims on criminal responsibility for a particular crime is nothing more than
making objective and subjective connections between the individual and the
crime in question. Through the process of objective attribution, we ascribe
wrongfulness, that is, the unjustified violation of the prohibitory norm. Once
we identify who committed the wrongdoing, we then assess whether the
actor’s actions are blameworthy. Justification and excuses negate
wrongfulness and culpability, respectively, and are therefore important
concepts in the theory of criminal responsibility.

3.3 The Basic Structure of International Crimes

Wrongful and culpable conduct constitutes crime, and crime entails criminal
responsibility. This is the conceptual substrate on which a criminal law system
builds its own structure of crime. The way the notion of crime is
conceptualized dictates the process of attribution of responsibility. There are
a number of ways to perceive the system of crime.??? Irrespective of the

218 See Kimberly Kessler Ferzan, ‘Holistic Culpability’ (2007) 28 Cardozo L Rev 2523, 2543.
219 See Jeremy Horder, Excusing Crime (OUP 2007) 8-9.

220 See Ohlin, ‘Excuses and Justifications’ 318.

221 1hid 319.

222 See in general Ambos, ‘Toward a Universal System of Crime: Comments on George
Fletcher’s Grammar of Criminal Law’ 2647.
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adopted approach, claims on criminal responsibility inevitably include
subjective and objective connections between the individual and the crime.
Therefore, wrongfulness (objective attribution) and culpability (subjective
attribution) are the two main pillars of every system of crime.??’

The structure of international crimes can be conceptualized along two axes.?**
Leaving a broader theoretical discussion aside, there seems to be wide
consensus in case law and scholarship that international crimes consist of
material (objective or actus reus) and mental (subjective or mens rea)
elements. The former encompasses conduct, consequence, and circumstance,
while the later presupposes a required state of mind and a psychological
relationship between the offender and offence.?? This approach emanates
from the common law tradition and was adopted at the tribunals for the former
Yugoslavia and Rwanda. This dichotomy is codified in Article 30 of the Rome
Statute, which reads

Mental element

1. Unless otherwise provided, a person shall be criminally responsible and
liable for punishment for a crime within the jurisdiction of the Court only if the
material elements are committed with intent and knowledge.

2. For the purposes of this article, a person has intent where:

(a) In relation to conduct, that person means to engage in the conduct;

(b) In relation to a consequence, that person means to cause that
consequence or is aware that it will occur in the ordinary course of
events.

3. For the purposes of this article, ‘knowledge’ means awareness that a
circumstance exists or a consequence will occur in the ordinary course of
events. ‘Know’ and ‘knowingly’ shall be construed accordingly.

Accordingly, the mental elements are intent and knowledge. The objective
elements—conduct, consequence and circumstance—are reference points for
mens rea. No prior statute of an international tribunal contained a provision
explicitly accounting for the structure of crime.??* To this end, Article 30 of
the Rome Statute represents an attempt to bring some consistency with regards

223 Cf Haenen, ‘Justifying a Dichotomy in Defences’ 548. Haenen asserts that criminal
responsibility is based on wrongfulness and culpability.

224 Ambos states that case law suggests a twofold structure of international crimes based on the
common law dichotomy between offence and defence and, at the level of the former, between
material and mental elements. See Ambos, Treatise on International Criminal Law, Volume I:
Foundations and General Part 99-100.

225 See Cassese, International Criminal Law 38-9.

226 See Sarah Finnin, ‘Mental Elements under Article 30 of the Rome Statute of the International
Criminal Court: A Comparative Analysis’ (2012) 61 ICLQ 325, 325.
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to the structure of the offence in international law.??’” Some authors consider
Article 30 a general rule in ICL.2%

Following this line of argument, the system of attribution in ICL ascribes
criminal responsibility through the prisms of material and mental elements of
crimes. The union of actus reus and mens rea* constitutes the basic structure
of international crimes.?** However, this system fails to account for defences
under justification and excuse.?*! In the Rome Statute, provisions on defences
(‘grounds for excluding criminal liability’) are found in Articles 31, 32 and
33. While it is undoubtedly important to classify each and every ‘ground’ as
either justification or excuse, this analysis will be omitted in the following
exposition due to the specific subject matter of this study. Accordantly, the
idea of this section is to lay out the two normative paradigms of objective and
subjective attribution. This analysis will be explained in Chapter 4 so as to
account for the structure of the crime of aggression and the somewhat peculiar
process of attribution thereof. Having said that, what follows is the analysis of
the ways in which ICL attributes criminal responsibility, viz. material and
mental elements of international crimes.

3.3.1 Material Elements

Objective imputation is rooted in the normative claim that the actor committed
the wrongdoing. In very technical and precise terms, wrongfulness is an
unjustified violation of the prohibitory norm that is prescribed by the criminal
code. Creating conditions where the violation of the prohibitory norm exists—
for example, punching someone in the face—does not necessarily imply the
label ‘wrongdoing’. If a person twice as big as you instigates a bar fight, you
are surely not expected to sit and wait to be beaten. Thus, sometimes our
conduct may violate the prohibitory norm and yet not be considered wrong.
Pursuant to the basic structure of international crimes, the conduct is wrongful
if it caused the criminal result (consequences)®? and there are no
circumstances (state of affairs)?® justifying it. These requirements form the

227 See ibid 326.

228 See Ambos, Treatise on International Criminal Law, Volume I: Foundations and General
Part 266.

229 See Fletcher, The Grammar of Criminal Law: American, Comparative, and International
43.

230 (emphasis added).

231 See Fletcher, The Grammar of Criminal Law: American, Comparative, and International
45.

232 The terms ‘consequence’ and ‘criminal result’ are used interchangeably in this study.

233 The terms ‘circumstances’ and ‘state of affairs’ are used interchangeably in this study.
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actus reus paradigm of the structure of international crime and represent the
basis for objective attribution. 23

Unlike mental elements, the Rome Statute does not contain a specific
provision on actus reus. Article 30 refers to conduct, consequences and
circumstances but does not define their meaning. Material elements are
posited in either the definitions of the core crimes®*** or the Elements of
Crimes.?¢ Actually, the main focus of the Elements of Crimes is precisely to
define the conduct, consequences and circumstances of each crime within the
remit of the ICC:

The elements of crimes are generally structured in accordance with the
following principles:

(a) As the elements of crimes focus on the conduct, consequences and
circumstances associated with each crime, they are generally listed in that
order;

(b) When required, a particular mental element is listed after the affected
conduct, consequence or circumstance;

(c) Contextual circumstances are listed last.??’

In its literal translation, actus reus means ‘guilty act’. However, in the stricto
sensu meaning, it is the conduct component of actus reus that refers to action.
Moreover, conduct is sometimes interpreted to include omissions as well.?*
Notwithstanding the broad acceptance that omissions may form the basis of
criminal responsibility, omissions are exceptions from the act requirement and
ought to be treated as such.?* An action is the primary manifestation of
conduct and always renders a change in the material world. For example, A
fires a gun and murders V, or A wields a gun and frightens V. In both cases,
A acts in a way that affects V. An omission, on the other hand, simply means
a failure to act, that is, doing nothing at all.?** As simple as this seems, there is
much contention in the literature regarding the act/omission distinction. In
ICL, it is not clear whether omission may form the basis for criminal

234 Ad hoc tribunals have used the expression ‘fulfilling’ when referring to material elements.
See eg Prosecutor v. Milan Luki¢ and Sredoje Lukié (Appeals Chamber Judgment) IT-98-32/1-
A (4 December 2012) [425] (‘the actus reus of aiding and abetting may be fulfilled’).

235 Arts 6-8bis ICCSt.

236 See William A. Schabas, The International Criminal Court: A Commentary on the Rome
Statute (OUP 2016) 630.

237 General introduction, para 7, ICC Elements of Crimes.

238 Section 1.13 of the American Model Penal Code (MPC) defines ‘conduct’ as ‘an action or
omission and its accompanying state of mind, or, where relevant, a series of acts and omissions’;
see Robert Roth, ‘Improper Omission’ in Jérome De Hemptinne et al. (eds.) Modes of Liability
in International Criminal Law (CUP 2019) 58, 70.

239 See section 3.4 below.

240 Moore, Act and Crime 28.
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responsibility. We will return to this in a moment, but first let us analyse other
material and mental elements. An important takeaway from this brief account
is that conduct is predisposed on actions. Consequently, when we talk about
criminal conduct, we primarily think what the perpetrator does. Omissions are
exceptions to the act requirement that may sometimes form the basis of
criminal responsibility.

Consequences, the second constitutive element of actus reus, are results
caused by individual conduct. The perpetrator’s conduct may render a number
of different changes in the material world. For the purposes of objective
attribution, the consequence requirement or criminal result may be defined as
a particularly relevant occurrence in space and time caused by individual
action.?*! It is “particular’ in this sense since it marks the end of an action that
violates the prohibitory norm of the criminal code. Namely, ‘naked’ actions
do not tell us whether the norm is violated or not. Only by looking at the
specific event (eg death) may we qualify conduct as being in violation of the
prohibitory norm. This particularly relevant occurrence in space and time is
the consequence element to which we tie individual conduct. Accordingly, the
union of conduct and consequences generates a condition in which the
violation of a prohibitory norm exists.?*?

That being said, there are two conventional ways to understand the
consequence requirement of actus reus. First, in a purely naturalistic and more
general sense, consequences are changes in the material world caused by the
offender’s prohibited conduct.>*® This statement is incongruent since
consequences are causal results of actions and therefore they cannot be
products of omissions simply because omissions as such are not paradigms of
causation.”* Second, consequences are often conflated with the notion of
harm. In this second sense, the criminal result is an occurrence of harmful
consequences. Proponents of this view believe that the consequences could
either result in harm or in a state where protected interests are endangered.?*
The colloquialism ‘no harm, no foul’ captures the meaning of this
classification. In this way it could be argued that there is a dichotomy in
categories of crimes, namely, crimes of conduct and crimes of result.2*
Examples of the former are endangerment offences such as ‘dangerous

241 This is my own definition.

242 (emphasis added).

243 Cassese, International Criminal Law 38.

244 See Moore, Act and Crime 274-5.

245 Art 8(2)(b)(x) ICCSt. (seriously endangering the health of the victim); see Gerhard Werle
and Florian Jessberger, ‘““Unless Otherwise Provided”: Article 30 of the ICC Statute and the
Mental Element of Crimes under International Criminal Law’ (2005) 3 Crim L Forum 35, 40.
246 See Cassese, International Criminal Law 38.
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driving’.>¥” Conversely, a result crime entails specific harmful consequences.
For example, the death of someone resulting from the crime of dangerous
driving is considered a result crime (eg reckless killing).2*$

The circumstance requirement is the third and final constituent of actus reus.
When the actor causes the criminal result, she violates the prohibitory norm
of the criminal code. This is, however, inconclusive for making an argument
on criminal responsibility. In addition to the violation, a particular state of
affairs must accompany criminal conduct. Also called the circumstance
element, this state of affairs determines whether the perpetrator acted
wrongfully or justifiably.

Circumstances are likely to be the most controversial facet of the actus reus
trichotomy. In common law, circumstances are facts that are part of the
definition of crime.?* They may be defined as a factual or legal state of affairs
that qualifies the violation of the prohibitory norm (conduct + consequence)
as wrongful or justified.>* An example of a factual circumstance is the
victim’s age, while the fact that a person is protected under the Geneva
Conventions®' is an example of a legal (normative) circumstance. In ICL,
there exist so-called ‘contextual circumstances’ that classify wrongdoing as a
specific crime.??> For example, causing death is normally wrongful, but if it
occurs in a boxing match it may be justified. If death, however, occurs as part
of a ‘widespread or systematic attack’ against a civilian population, then it
could be a crime against humanity.>>> The existence of an ‘attack’ is a
contextual circumstance. Accordingly, the circumstance element has a dual
purpose: to qualify the condition in which the violation of the prohibitory
norm exists (conduct + consequence) as wrongful or justified and to classify
the wrongdoing as a specific crime.?**

The circumstance requirement is a material element of crime. However, the
actor need not have a causal relationship with it; she only has to be mindful of

247 See James Gobert and Maurice Punch, Rethinking Corporate Crime (CUP 2003) 174.

248 Tbid.

249 See Ambos, Treatise on International Criminal Law, Volume I: Foundations and General
Part 273.

250 Cf Kevin Jon Heller, ‘The Rome Statute of the International Criminal Court’ in Kevin Jon
Heller and Markus Dubber (eds.) The Handbook of Comparative Criminal Law (Stanford
University Press 2010) 593, 602.

251 See Art 8(2)(a) ICCSL.

252 See Werle and Jessberger, Principles of International Criminal Law 174-5.

253 See Art 7 ICCSt.

254 (emphasis added).
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the state of affairs in which her actions take place.?>s Roger Clark explains this
vividly:

It is easy enough to think of ‘committing’ conduct (including conduct by
omission), or even of ‘committing’ a consequence, such as a homicide. It is, on
the other hand, difficult to think of ‘committing’ a circumstance. It is not my
action that makes something the property of another. That is part of the scene
(a crucial part) against which I engage in conduct in taking someone else’s stuff.
I do have an attitude towards it, though, probably ‘knowledge’. Hence,
‘committed’ must be interpreted as meaning something like ‘accompanied by’
in order to make sense in relation to circumstance elements.?>

Indeed, it sounds more plausible to refer to a state of affairs as ‘accompanying’
rather than committing. Certainly, human actions create circumstances.
However, in the actus reus trichotomy, the perpetrator has only a subjective
connection with circumstances, and by no means should she be accountable
for their existence.

3.3.2 Mental Elements

The objective (actus reus) paradigm of the structure of international crimes
determines the ‘wrong’ of the crime. The mental (mens rea) substructure
determines whether the actor who committed the wrongdoing is to be blamed.
One way of looking at these facets is to regard the former as ‘conduct’
elements and the latter as ‘fault’ elements.?*’

The notion ‘mental elements’ is nothing more than a vocabulary that we use
to ascribe culpability to the wrongdoer. For example, let us take a look at
Horder’s basic premise:

The claim that criminal offences should include mens rea—guilty mind—
requirements reflects the view that criminal liability should be imposed only on
persons who can be said ‘subjectively’ to have associated themselves through
their behaviour with the wrongful conduct in question (including the
circumstance or consequence elements of the offence, if any). In broad terms,
this occurs when people engage in wrongful conduct intentionally, knowingly,
recklessly, whilst possessing similar mental state such as indifference,

255 The mental element for consequences will be discussed in the next subsection.

236 Roger S. Clark, ‘The Mental Element in International Criminal Law: The Rome Statute of
the ICC and the Elements of Offences’ (2002) 142 Crim L Forum 291, 307 (note 54).

237 Andrew Ashworth and Jeremy Horder, Principles of Criminal Law (7th edn. OUP 2013) 83.
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awareness, or suspicion, or when they are complicit in the wrongdoing of
others.?

The accent here is on the terms ‘subjectively’, ‘intentionally’, ‘knowingly’,
‘recklessly’, indifference’, ‘awareness’, and ‘suspicion’. We use these words
to explain the actor’s state of mind. As we cannot open someone’s brain and
read her thoughts, the best we can do is to observe certain appearances in
reality and ascribe the different concepts of mens rea to the actor. In the
criminal proceeding, this is done by looking at the ‘facts’ of the case that are
established by ‘evidence’. We interpret facts and, by doing so, attribute
concepts such as ‘intentionally’, ‘knowingly’, and so forth. Having said that,
let us begin with the analysis of the ICL’s account of the mental elements of
crimes.

Unlike material elements, the Rome Statute has a separate provision (Article
30) on mental elements. The Rome Statute is actually the first of its kind to
treat this issue by way of a separate article.>*® In other international criminal
courts, the issue of mental elements was left to the judges’ discretion.2s

Table 1

Conduct Consequence Circumstance

Intent ‘means to | “person means to
engage in the | cause that
conduct’ consequence or is
aware that it will
occur in the
ordinary course
of events’

Knowledge ‘awareness ‘awareness that a
that... circumstance
consequence will | exists’

occur in the
ordinary course
of events’

258 Jeremy Horder, Ashworth’s Principles of Criminal Law (8th edn. OUP 2016) 173-4.

259 Finnin, ‘Mental Elements under Article 30 of the Rome Statute of the International Criminal
Court: A Comparative Analysis’ 325.

260 See William A. Schabas, The UN International Criminal Tribunals: The Former Yugoslavia,
Rwanda and Sierra Leone (CUP 2006) 292.
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Article 30 uses intent and knowledge to account for mental elements. In order
to explain their meaning, Article 30 uses the material elements as reference
points: intent pertains to conduct (‘means to engage in the conduct’) and
consequences (‘means to cause the consequence or is aware that it will occur
in the ordinary course of events’), whereas knowledge refers to circumstances
(‘aware it exists’) and consequences (‘aware that it will occur in the ordinary
course of events’). Table 1 presents the definitions and scopes of application
of mental elements.

There are national legislations, such as those of Canada and England, that
allow for criminal responsibility of a person without fault.?' This is not the
case in ICL. From Table 1 above it is readily understandable that a person can
be criminally responsible and liable for punishment for an international crime
only if the mental elements of intent and knowledge are satisfied. Based on
case law, this was also true at the ICTY, ICTR and the Special Court for Sierra
Leone (SCSL).22

Before we begin exploring mental elements to a greater extent, a few caveats
are in order. First, Article 30 of the Rome Statute starts with ‘[u]nless
otherwise provided’ and then sets out what has just been discussed. This opens
room for both more and less stringent standards of the mens rea contained in
the statute.2®* However, this discussion will be omitted, as it does not add
significance to this study. The definition of the crime of aggression does not
provide for additional mens rea apart from Article 30. To that end, the
discussion of the relationship between motives and intent will be omitted.?*
Second, both the common law and civil law traditions developed doctrines on
different degrees of mental elements. They include gradations from special
intent (dolus specialis), direct intent (dolus directus in the first degree),
oblique intent (dolus directus in the second degree), recklessness, negligence,

261 In a case of ‘strict liability’, a person could be convicted without proof of mens rea; see
Ashworth and Horder, Principles of Criminal Law 160—1; for a comparative analysis of mens
rea, see Mohamed Elewa Badar, The Concept of Mens Rea in International Criminal Law: The
Case for a Unified Approach (Hart 2013).

262 As noted above, the statutes of the ICTY, ICTR and SCSL did not have separate provisions
on mens rea. However, the judgments regularly repeated that all crimes have to have a mental
and a physical element. See William A. Schabas, The UN International Criminal Tribunals:
The Former Yugoslavia, Rwanda and Sierra Leone (CUP 2006) 292.

263 For a quick overview of this rule ‘unless otherwise provided’, see Iryna Marchuk, The
Fundamental Concept of Crime in International Criminal Law: A Comparative Law Analysis
(Springer 2014) 134-5.

264 On this point, see Ambos, Treatise on International Criminal Law, Volume I: Foundations
and General Part 268-9.
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and so on.?®* While such degrees are indeed useful for completely grasping the
notion of mens rea, for the purposes of this study they are of lesser relevance.
To wit, this section builds an analytical framework against which the rest of
the study will be assessed, and there is no need to explore the semantics of
different terms and standards as is usually done by commentators on mens rea.
Moreover, this section will demonstrate that there are actually few points of
contention in current understanding of mental elements. The required mens
rea in ICL is dolus directus in the first and second degrees,** while concepts
like ‘recklessness’, ‘negligence’, and ‘dolus eventualis’ are normally not
sufficient for culpability.?” As the third and last caveat, this study suggests
that imputation of criminal responsibility is different for cases of core crimes
compared with ordinary domestic offences. Thus, there is no great value in
simply transposing institutes from domestic criminal legislations to the supra-
national level in their entirety without taking a stance from the ICL
perspective. The purpose of this subsection is to identify or suggest a
convention for interpreting the contours of intent and knowledge in relation to
the material elements on the basis of the language in the Rome Statute, as it
represents a general rule in ICL.

Having said that, let us now examine the two elements that constitute mens
rea in Article 30 of the Rome Statute: intent and knowledge.

3.3.2.1 Intent

Intent, that is, a person’s wish or desire,>®® refers to the conduct and
consequences of the crime. According to Article 30(2)(a), a person has intent
when she ‘means to engage in the conduct’. This provision underlines the
basic foundational premise of criminal law: individual persons have that
‘something’ that enables them to make choices and act autonomously.?®
Things, for example, do not possess this quality and therefore cannot be
criminally responsible.

265 For a comprehensive discussion of the different degrees of mens rea, see Finnin, ‘Mental
Elements under Article 30 of the Rome Statute of the International Criminal Court: A
Comparative Analysis’ 325.

266 Prosecutor v. Jean-Pierre Bemba Gombo (Decision on Confirmation of Charges) ICC-
01/05-01/08 (15 June 2009) [357] et seq.

267 See in general Clark, ‘The Mental Element in International Criminal Law: The Rome Statute
of the ICC and the Elements of Offences’ 291.

268 Weigend, ‘Subjective Elements of Criminal Liability’ 498.

269 See Fletcher, The Grammar of Criminal Law: American, Comparative, and International
266. Fletcher refers to ‘animus’, ‘will’, ‘volition’, and ‘agency’, even though these concepts
strongly differ from each other.
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In the criminal law context, conduct is always attributable to a human person.
Think about the example of drone strikes. In pursuit of a legitimate military
aim, a highly sophisticated unmanned aircraft autonomously performs what
could be considered the conduct of actus reus (eg bombing of a village and
killing civilians in the midst of armed conflict). Yet, it is not the object (drone
in this case) but a human person to whom this action ought to be imputed. The
drone is just a means to an end. Another example is a tiger in a zoo that harms
a visitor after breaking free from its enclosure.

The notion of voluntariness is crucial for ascribing conduct to an agent.
Conversely, conduct that emanates from non-volition is beyond the scope of
criminal responsibility. A person cannot be blamed for ‘unintentional conduct
such as automatic or reflex behaviour’.?”° Accordingly, conduct may be either
voluntary or involuntary; only the former entails attribution of culpability to
the actor.?”” There is a simple logical explanation for this difference. If
someone throws a hot potato at me and I reflexively toss it aside the moment
I touch it, damaging someone’s property, am I culpable in this case? Clearly,
I did not make a conscious choice to act in a way to bring about physical
damage, and therefore there is no voluntariness on my behalf. Crucially, the
person to whom the conduct is ascribed has to have the capacity to act freely.?”?

The relationship between intent and consequences is more difficult to parse.
As mentioned before, the consequence element is a particularly relevant
occurrence in space and time that qualifies the conduct as being in violation
of the prohibitory norm. According to Article 30(2)(b) of the Rome Statute, a
person can be criminally responsible and liable for punishment only if she
‘means to cause that consequence or is aware that it will occur in the ordinary
course of events’. The first part of this provision (‘means to cause that
consequence’) is largely uncontested and has the same meaning as in the case
of conduct—a person is to be blamed only for intentionally causing the
consequence. In other words, the actor wishes or desires the criminal result to
occur. The second part (‘is aware that it [the consequence] will occur in the

270 Schabas, The International Criminal Court: A Commentary on the Rome Statute 631.

271 See Pigaroff and Robinson ‘Article 30 Mental Element’ 1121.

272 H.L.A. Hart adds a notion of ‘fair opportunity’ to perform such capacity in a way other than
someone else did. He proposes that it would be morally wrong to punish someone for a criminal
act if the person did not have normal capacities and a fair opportunity to act accordingly. He
stated that ‘[w]here these capacities and opportunities are absent, as they are in different ways
in the varied cases of accident, mistake, paralysis, reflex action, coercion, insanity, etc., the
moral protest is that it is morally wrong to punish because “he could not have helped it” or “he
could not have done otherwise” or “he had no real choice”.” H.L.A. Hart, Punishment and
Responsibility: Essays in the Philosophy of Law (2nd edn. OUP 2008) 152.
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ordinary course of events’) was once a subject of contention at the ICC.>”* The
prevailing view was set out in the Bemba case in 2009, when Pre-Trial
Chamber II stated the following:

the words ‘[a consequence] will occur’ serve as an expression for an event that
is ‘inevitably’ expected. Nonetheless, the words ‘will occur’, read together with
the phrase ‘in the ordinary course of events’, clearly indicate that the required
standard of occurrence is close to certainty. In this regard, the Chamber defines
this standard as ‘virtual certainty’ or ‘practical certainty’, namely that the
consequence will follow, barring an unforeseen or unexpected intervention that
prevent its occurrence. 274

Accordingly, ‘will occur’ implies that the consequence will follow from the
person’s conduct. In this regard, it is not sufficient that an individual
anticipates the possibility of occurrence; rather, in the moment when she
performs the conduct, she must be virtually certain®” that the criminal result
will occur in the ordinary course of events since ‘after all, it [the Rome Statute]
does not say “may occur’’.?’

3.3.2.2 Knowledge

The term ‘knowledge’ in Article 30 of the Rome Statute is conflated with
‘awareness’ (‘knowledge means awareness’).?”” Pursuant to Article 30(3), the
points of reference for ‘knowledge’ are circumstances and consequences,
respectively.?® In relation to circumstances, knowledge means awareness of
the state of affairs in which conduct takes place. I argued previously that the
circumstances element has a dual function, namely, to qualify the condition in
which the violation of the prohibitory norm exists (conduct + consequence) as
wrongful or justified and to classify the wrongdoing as a specific crime.?”
Accordingly, the perpetrator must be aware of the ‘wrongness’ of her conduct.
Moreover, if charged with a crime against humanity, for example, the accused
must have had knowledge of the existing widespread or systematic attack
against a civilian population.?®® This was confirmed and further explained by
Pre-Trial Chamber II:

273 For a glance at this contention, see Marchuk, The Fundamental Concept of Crime in
International Criminal Law: A Comparative Law Analysis 128-33.

274 Bemba (Decision on Confirmation of Charges) [362].

275 This standard is also used before English courts; see R v. Woollin [1999] AC 82.

276 Werle and Jessberger, “Unless Otherwise Provided™ 41.

277 Tbid.

278 Art 30(3) ICCSt: ‘For the purposes of this article, “knowledge” means awareness that a
circumstance exists or a consequence will occur in the ordinary course of events.’

279 See section 3.3.1 above.

280 See Art 7(1) ICCSt.
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The perpetrator must be aware that a widespread attack directed against a
civilian population is taking place and that his action is part of the attack.
However...[knowledge] ‘should not be interpreted as requiring proof that the
perpetrator had knowledge of all characteristics of the attack or the precise
details of the plan or policy of the State or organization.’23!

The problem of awareness of the state of affairs may arise when the actor has
to make a judgment pertaining to the normative or legal issue. The case of war
crimes is emblematic. For example, Article 8(2)(a) prescribes that certain
criminal acts (wilful killing, torture, etc.) amount to war crimes if they are
performed against persons or property protected under the provision of the
relevant Geneva Convention.?®? In the same article, point (vii) criminalizes
unlawful deportation or transfer or unlawful confinement. What if the offender
makes a wrong judgment on who is a protected person or property or she is
persuaded that a certain deportation is /egal? In such a case, can she be blamed
for wrongful conduct based on the criterion ‘awareness of a circumstance’?
Another example is the crime of aggression, where the contextual
circumstance is an act of aggression that manifestly violates the UN Charter.?®
What if an accused believed that she was defending her country from someone
else’s aggression? Should we expect a non-lawyer to make a correct legal
judgment if these questions puzzle even the most prominent of international
lawyers?2%

The answer to the last question is that we should not. The accused can always
assert a defence based on a mistake of facts or mistake of law, as these are
grounds for excluding criminal responsibility but only if they negate the
mental element required by the crime in question.”®> Nonetheless, the
defendant will be convicted if the prosecution shows that she was aware of all
relevant underlying facts. The awareness of the factual circumstances
precludes her from asserting a defence based on a reasonable belief that her
judgment was correct.?® In the case of the crime of aggression, the individuals
to be prosecuted are those who control or direct state action.?¥’” By virtue of

281 Bemba (Decision on Confirmation of Charges) [87].

282 Art 8(2)(a)(vii) [CCSt.

283 See Chapter 4 below.

284 See Martti Koskenniemi, ““The Lady Doth Protest Too Much”: Kosovo, and the Turn to
Ethics in International Law’ (2002) 65 Mod L Rev 159, 161.

285 See Art 32 ICCSt.

286 For a similar opinion, see Ambos, Treatise on International Criminal Law, Volume I:
Foundations and General Part 289-91; Pigaroff and Robinson Article 30 Mental Element’
1124.

287 See Arts 8bis(1) and 25(3bis) ICCSt.
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their position, the assumption is that they are aware of all the relevant factual
circumstances that establish the state conduct element.

Lastly, in relation to the consequence element, ‘knowledge’ means that the
actor is aware that the consequence will occur in the ordinary course of
events.”®® The meaning of ‘will occur’ was previously determined above
during the discussion of the relationship between intent and consequence and
denotes the standard of ‘virtual certainty’.

3.4 Conditions of Criminal Responsibility

The concept of criminal responsibility is rooted in the idea of blaming
individuals for committing crimes. Commission denotes causing a particularly
relevant occurrence in space and time that marks the moment in which
individual conduct is in violation of the prohibitory norm. For example,
homicide statutes prohibit causing death. As a rule, only actions (and not
omissions) are patterns of causation, and therefore the basis of criminal
responsibility is actively engaging in the complex action that causes the
criminal result. Omissions on an exceptional ground may form the basis for
criminal responsibility. On the other hand, the surrounding state of affairs in
which the commission takes place are also manmade. In criminal law,
however, we do not blame individuals for the state of affairs in which conduct
takes place. Rather, the perpetrator only needs to be mindful of them. This last
section of Chapter 3 defends this thesis, draws together the threads from the
previous sections and lays out the conditions required for criminal
responsibility. Ultimately, Chapter 3 generates the analytical structure that
will be used as a theoretical substrate for accounting for the structure of the
definition of the crime of aggression in the remainder of this study.

3.4.1 The Act Requirement

The underlying idea of objective imputation is a normative claim that the actor
committed the wrongdoing. Criminal conduct requires an ‘act’ performed
under certain circumstances that caused certain consequences.?®* The moment
in which the perpetrator acts is the moment we examine when we assess the
required mens rea. This is the main paradigm for commission when the actor
commits or perpetrates the crime (killing, raping, etc.).

288 Art 30(3) ICCSt.
289 See Robin Antony Duff, Criminal Attempts (OUP 1997) 240.
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Criminal responsibility may be exceptionally based on omission. For example,
the American Model Penal Code (MPC) understands ‘committing’ as
encompassing both actions and omissions.®® Responsibility for omission is
based on a failure to perform an action when the perpetrator had the legal duty
and the ability to act in a certain causally relevant way.?! There are two
archetypes of omission liability: proper and improper responsibility based on
omission. The former entails a legal duty built in the statutory provision that
proscribes criminal wrongdoing, whereas the latter are cases where the
perpetrator is responsible for the criminal result because, by omitting to act,
she violated a legal duty imposed outside of the penal code that puts her on
the same pedestal as if she had committed the crime.?*? For cases of improper
omission, the penal code spells out what one must not do (eg killing), as
opposed to what one omitted to do (cases of proper omissions). Hence,
omissions termed ‘improper’ are punished as commissions based on
normative equation.?

For international crimes, there are arguably two proper?** omissions: starvation
of civilians and unjustifiable delay in the repatriation of prisoners of war.?’
The definition of the crime of aggression—which is the main object of this
study—does not stipulate a proper omission liability. Given the conceptual
confusion®¢ and uncertainty about whether improper omissions are applicable
at all at the ICC,*” responsibility based on omission will not be further

290 See eg Section 1.13 of the MPC: ‘conduct’ is ‘an action or omission and its accompanying
state of mind, or, where relevant, a series of acts and omissions’.

21 See Jessie Ingle, ‘Aiding and Abetting by Omission before the International Criminal
Tribunals’ (2016) 14 JICJ 747, 750.

292 See Michael Duttwiler, ‘Liability for Omission in International Criminal Law’ (2006) 6 Intl
Crim L Rev 1, 5.

293 See Kai Ambos, ‘Article 25—Individual Criminal Responsibility’ in Kai Ambos and Otto
Triffterer (eds.) The Rome Statute of the International Criminal Court: A Commentary (3rd
edn. C.H.Beck/Hart/Nomos 2016) 979, 1027.

294 ‘Proper’ or ‘genuine’ omissions are propounded in the definitions of the crimes. Unlike
improper omissions, where a legal duty comes from elsewhere, proper omissions have a legal
duty built in the statutory provision that proscribes wrongdoing. See Duttwiler, ‘Liability for
Omission in International Criminal Law’ 5.

295 See Robert Roth, ‘Improper Omission’ 58, 61-2.

29 The main problem is the underlying rationale of omission liability. Since only actions are
paradigms of causation, how can we ascribe a criminal result to someone who did not cause it?
One solution is the notion of ‘control’ over the ‘dangerous event’ or ‘source of danger’, but this
argument remains inconclusive. See in general on ‘control’ in this context Douglas Husak,
‘Rethinking the Act Requirement’ (2006) 28 Cardozo L Rev 2437; Lars C. Berster, ‘“Duty to
Act” and “Commission by Omission” in International Criminal Law’ (2010) 10 Intl Crim L
Rev 619.

297 During the negotiation proceedings prior to the adoption of the ICCSt, a draft provision
explicitly recognizing improper omission liability was rejected at the close of the Rome
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analyzed here. Let us now turn to ‘action’ as a primary basis of criminal
responsibility.

In criminal theory, the dominant view of what makes human action is
propounded by the mechanistic conception as a willed bodily movement.**
This could mean as little as blinking or moving a finger. However, a simple
bodily movement does not mean much if it does not cause a particularly
relevant occurrence in space and time. Therefore, a willed bodily movement
is criminally relevant only if it brings about the criminal result, eg causes
someone’s death. Arguing that we actually never do anything more than
moving our bodies, R. A. Duff suggests that

[t]his is not to deny that there are such actions as breaking windows, killing
someone, paying a debt, etc. The claim is, rather, that such more complex, non-
basic actions consist in some bodily movement(s), together with certain
circumstances and consequences: what we basically, directly, and thus (it
seems) ‘really’ do is move our bodies.?*®

Following this view, the coherent proposition for the basis of criminal
responsibility is actively engaging in a complex action, performed under
certain circumstances, that causes prohibited consequences.’*

Essentially any conduct verb (eg killing, rape, deportation, larceny and so on)
is an example of a complex action since it comprises a number of single bodily
movements. Marked by their systemic nature, international crimes are cases
where a multiplicity of actors divide the labour in order to accomplish the
criminal endeavour. Many individuals are ordinarily engaged in the complex
action of bringing about the criminal result. However, their responsibility is
to be assessed separately against the background of the basic structure of
international crimes.>!

Virtually all criminal law systems demand human action as a constitutive
element of offence.’*? Crucially, the bodily movement that constitutes the basis

Conference. See Report of the Preparatory Committee on the Establishment of an International
Criminal Court, UN Doc. A/CONF.183/2/Add.1 (14 April 1998).

298 Moore, Act and Crime 39.

299 Duff, Criminal Attempts 249.

300 (emphasis added).

301 On the attribution of different modes of criminal responsibility, see Chapter 6 below.

302 See Francisco Mufioz-Conde and Luis Ernesto Chiesa, ‘The Act Requirement as a Basic
Concept of Criminal Law’ (2007) 28 Cardozo L Rev 2461, 2462. The authors argue that there
is universal agreement among experts and practitioners in criminal law that the basis of criminal
law theory is a human action, that is, a willed body movement; this is certainly the case in
common law societies. See Douglas Husak, ‘The Alleged Act Requirement in Criminal Law’
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for criminal responsibility needs to be willed. In other words, conduct needs
to be voluntary. We mentioned before that the basic idea of criminal law rests
on the premise that we are free to make behavioural choices. Without free
agency there is no criminal responsibility. According to the basic structure of
international crimes, the individual carries out the conduct with intent.3%
‘Voluntary’, ‘willed’, and ‘intentional’ are used here as synonyms to describe
the act as an exercise of the actor’s free choice to move in a certain direction.
Conversely, acts that are not willed do not form the basis for criminal
responsibility. There are two types of involuntary behaviour: uncontrollable,
such as automatism, and behaviours that come from a lack of consciousness,
such as sleepwalking.’* Therefore, if the action is not willed, it does not
suffice for the act requirement.

3.4.2 The Consequence Requirement

If there is a rule according to which criminal responsibility is based on action,
then that same rule requires the consequence element. In other words, the
corollary of the act requirement is the consequence requirement. Bodily
movements gain relevance only when examined within the social context in
which they were performed and the results they caused. This is true in criminal
law as well. The simple information that an individual moved her finger or
gave orders does not indicate whether the action violated the prohibitory norm
of the criminal code. The only way to assess the criminality of the person’s
conduct is by looking at the consequences it caused and the circumstances in
which it occurred. To this end, the consequence element qualifies conduct as
being in violation of the prohibitory norm, while circumstances determine its
wrongfulness.

Most crimes incorporate the consequence element, which is a particularly
relevant occurrence in space and time to which we tie individual conduct. If
conduct does not cause consequences, there is no criminal liability.’% It
follows that consequences are changes in the material world caused by
conduct.

in John Deigh and David Dolinko (eds.) The Oxford Handbook of Philosophy of Criminal Law
(OUP 2011) 107 (note 1).

303 Art 30(2)(a) ICCSt.

304 See Horder, Ashworth’s Principles of Criminal Law 105.

305 Cf H.L.A Hart and Tony Honoré, Causation in the Law (2nd edn. OUP 1985) 92.
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Exceptions to this rule are so-called ‘crimes of conduct’* that do not have
harmful consequences. Nonetheless, they incorporate in their definition a
particularly relevant occurrence in space and time that marks the moment in
which the conduct is in violation of the prohibitory norm. Let us take as an
example crimes of endangerment, which fall under the category of so-called
conduct crimes. A prototypical example in the Rome Statute is Article
8(2)(b)(xii): declaring that no quarter will be given in an international armed
conflict. Let us suppose that a military commander P issues orders to his
subordinate P1 to inform the enemy that no quarter will be given a couple of
days before formal cessation of the armed conflict. P’s order does not spark
any further military operation. The message does not even get to the enemy,
no one dies or is wounded, and nothing really happens on the battlefield.
However, there is a particularly relevant occurrence to which we tie individual
conduct. A particularly relevant change in space and time occurred in the
moment when P1 heard the orders issued by P.>” This is the moment we look
at when determining whether the actor violated the prohibition in Article
8(2)(b)(xii) of the Rome Statute. It does not have to be a formal declaration;
what matters is the realization that no one will be spared.**® Precisely this
moment of realization is the consequence element that causally resulted from
the conduct. The ‘naked’ conduct—a simple declaration—is not prohibited if
it does bring about a particularly relevant occurrence in space and time, that
is, the moment when the subordinate hears the declaration from his
commander. Just now as I write I have said loudly in an empty office in
Cambridge ‘no quarter shall be given’, and I have not violated anything. If
there is no particularly relevant occurrence in space and time caused by a
bodily movement, the individual conduct is not in violation of the prohibitory
norm.

So-called ‘inchoate crimes’ fit into the same paradigm. They, by definition,
do not render intended harm.>*® Crimes of attempt are believed to be based
exclusively on the conduct element.’’® How do we know what satisfies the

306 See Cassese, International Criminal Law 38; James G. Stewart states that the traditional
understanding divides crimes into three categories: inchoate crimes (attempt), conduct-type
crimes (eg rape or fraud) and harm-type offences (eg murder). See James G. Stewart,
‘Overdetermined Atrocities’ (2012) 10 JICJ 1189, 1195.

307 See Art 8(2)(b)(xii) ICC Elements of Crimes, Element 1 (‘The perpetrator declared or
ordered that there shall be no survivors.”).

308 See Michael Cottier and Julia Grinon, ‘Paragraph 2(b)(xii): Quarter’ in Kai Ambos and Otto
Triffterer (eds.) The Rome Statute of the International Criminal Court: A Commentary (3rd
edn. C.H.Beck/Hart/Nomos 2016) 432, 434-5.

309 See Marchuk, The Fundamental Concept of Crime in International Criminal Law: A
Comparative Law Analysis 112.

310 See Fletcher, The Grammar of Criminal Law: American, Comparative, and International
292.
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conduct requirement for a crime of attempt without looking at the changes in
the material world caused by one’s action? The Rome Statute prohibits
attempts to commit one of the crimes under its jurisdiction. The relevant
provision reads

In accordance with this Statute, a person shall be criminally responsible and
liable for punishment for a crime within the jurisdiction of the Court if that
person:

(f) Attempts to commit such a crime by taking action that commences its
execution by means of a substantial step, but the crime does not occur because
of circumstances independent of the person's intentions. However, a person
who abandons the effort to commit the crime or otherwise prevents the
completion of the crime shall not be liable for punishment under this Statute for
the attempt to commit that crime if that person completely and voluntarily gave
up the criminal purpose.’!!

The prohibitory norm here is ‘thou shall not take a substantial step toward
committing a crime’. I assert that there is no means of classifying conduct as
being in violation of the prohibitory norm for attempt except to look at the
particular occurrence in space and time caused by that conduct. For example,
a shooter P tries to murder V to no avail. Bullets go astray, hitting a tree a few
meters from V. V did not hear the shooting and did not even realize that she
was the target. P’s shooting could be characterized as a violation of many
norms, eg unlawful shooting, unlawful possession of weapons, endangerment
of public safety, etc. In order to be prosecuted for the attempted murder, the
prosecution must prove that P wanted the death of V and instead hit the tree
next to her. In our example, firing a gun in V’s direction is a particularly
relevant occurrence in space and time that classifies the conduct of pulling the
trigger (moving a finger) as violating the prohibition on attempting to commit
murder.

It bears stressing that the required mental requirement for the consequences is
both intent and knowledge in ICL.>'> We appraise the entire mens rea*" in the
moment when the individual performs the action.’'* To this end, the moment
in which the actor carries out the conduct is the moment in which we look for
whether she intended the criminal result or not. Consequently, the criminal
result may be only what is causally plausible and perceivable by an ordinary
human person at the time of performance.

311 Art 25(3)(f) ICCSt.

312 Art 30(2)(b) ICCS.

313 In relation to conduct, consequences and circumstances.

314 See Weigend, ‘Subjective Elements of Criminal Liability’ 502.
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In summary, a particularly relevant occurrence in space and time, together
with conduct and circumstances, is required by actus reus and therefore is a
constituent of the basic structure of international crimes. Most crimes
incorporate the consequences or criminal result, which is a particularly
relevant occurrence in space and time that qualifies individual conduct as
being in violation of the prohibitory norm.

3.4.3 Symbiotic Circle

In general terms, conduct is criminal only if it causes a particularly relevant
occurrence in space and time. Two conclusions are immediate. On the one
hand, the existence of a particularly relevant event is predicated by the
existence of an individual action; that is, (for ‘result crimes’) conduct causes
consequence. On the other hand, the prohibition of human conduct (willed
bodily action) is appraised against the backdrop of the result it causes. Ergo,
the union of conduct and consequences generates a condition in which the
violation of the prohibitory norm exists (eg causing death).

During the negotiation process preceding the Rome Statute, Roger Clark
pointed out that some of the participants thought about conduct as absorbing
the criminal result as well. In his example, firing a gun and causing death to a
victim is certainly an action (killing). The question was whether the death part
is to be regarded as part of conduct.’'®

Conduct verbs that are found in the definitions of crimes (such as ‘killing’)
are complex actions that describe the union of conduct and consequences that
generates a condition in which the violation of the prohibitory norm of the
criminal code exists. To this end, the notion of killing denotes an active
engagement in the complex action of causing death.’'¢ In strict legal-technical
terms, what the perpetrator does in order to bring about the criminal result (eg
pulling the trigger) is her conduct. However, conduct verbs usually
incorporate the consequence requirement.’'” Therefore, while it is
linguistically correct to say that ‘killing’ is criminal conduct, the more precise
proposition is that ‘killing’ describes the union of conduct and consequences

315 See Clark, ‘The Mental Element in International Criminal Law: The Rome Statute of the
ICC and the Elements of Offences’ 306 (including accompanying notes 49 and 50).

316 “The term “killed” is interchangeable with the term “caused death™. Art 6(a) ICC Elements
of Crimes, Element 1 (note 2).

317 The crime of aggression is an exception to this rule. The conduct verbs—planning,
preparation, initiation and execution—do not incorporate the consequence element (an act of
the use of violence). Therefore, the criminal conduct is constituted by the integrated conduct
verbs: ‘planning an act of aggression’, ‘preparing an act of aggression’, ‘initiating an act of
aggression’ and ‘executing an act of aggression’. See section 4.1 below.

71



that generates a condition in which the violation of the prohibitory norm
exists.

A particularly relevant occurrence in space and time is the end result of the
complex action of causing the criminal result. The beginning is a willed bodily
movement. This is the condition in which the violation of the prohibitory norm
exists. Both elements manifest in the reality. In order to prove that the actor
violated the prohibitory norm of the criminal code, we look at certain changes
in the material world and argue that the actor’s willed bodily movement
caused such criminal consequences. This proposition follows the rule that no
one should be responsible for something that she did not cause.’'® Therefore,
causation is an essential element that connects conduct and consequence.’'’
The ICC developed a theory (Control Theory) that lends itself to an
assessment of the relationship between conduct and consequences. Chapter 7
analyses this theory in great detail with a view to the crime of aggression.

3.5 Conclusion

Crime denotes culpable wrongdoing that entails criminal responsibility. For
international crimes, wrongfulness and culpability are attributed through the
prism of material (actus reus) and mental (mens rea) elements, respectively.
This chapter set out conditions of criminal responsibility in the following
manner. According to the basic structure of international crimes, the basis of
criminal responsibility is actively engaging in the complex action of causing
the criminal result. The consequence or criminal result is a constitutive
element of actus reus and denotes a particularly relevant occurrence in space
and time to which we tie individual conduct. The conduct verbs that are found
in the definitions of crimes are complex actions that describe the union of
conduct and consequences that generates a condition in which the prohibitory
norm of the criminal code is violated. The particularly relevant occurrence in
space and time marks the end of the complex action of causing prohibited
consequences. The beginning is a willed bodily movement, which is also the
moment we look at when determining whether the actor had the required mens
rea. The circumstance element ultimately qualifies whether the violation of
the prohibitory norm of the criminal code is wrongful or justified and classifies
the wrongdoing as a specific crime.

318 See Horder, Ashworth’s Principles of Criminal Law 118.
319 See James G. Stewart, ‘“The End of “Modes of Liability” for International Crimes’ (2012)
25 LJIL 165, 184.
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4 Material and Mental Elements of the Crime
of Aggression

This chapter examines the material (actus reus) elements (conduct,
consequence and circumstance) and lays out the required intent and
knowledge (mens rea) for the crime of aggression on the basis of the analytical
framework developed in the previous chapter. In doing so, Chapter 4 suggests
a reading that solves many of the conceptual and practical issues regarding
criminal responsibility for the crime of aggression. The main contribution here
is an ontological distinction between the material act of the use of armed force
and the normative characterization of ‘an act of aggression’, which are both
subsumed under the term ‘state act’ in Article 8bis of the Rome Statute. The
former is a consequence element and is therefore understood in its naturalistic
meaning—a perceivable result of one’s action. The existence of the latter is a
contextual circumstance that qualifies the violation of the prohibitory norm
(conduct + consequence) as wrongful. As will be shown, this distinction is
crucial for the system of attribution of criminal responsibility. Moreover,
understanding the conceptual structure of the crime of aggression will inform
the interpretation of the leadership clause, which is integral to the definition
of the crime of aggression.

4.1 Actus Reus

Material elements determine whether an individual acted wrongfully, and
wrongfulness is nothing but a violation of the prohibitory norm of the criminal
code without justification.’”® It was only in the later stage of the drafting
process prior to the Kampala Review Conference in 2010 that the SWGCA
shifted its focus from a ‘complex discussion on entry-into-force procedures’3?!
to writing amendments to the Elements of Crimes with regard to the crime of

320 ‘The standard cases of criminal liability are those in which an individual violates a
prohibitory norm’. See Fletcher, Rethinking Criminal Law 581.
321 See Barriga, ‘Negotiating the Amendments on the Crime of Aggression’ 36-41.
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aggression. In April 2009, 23 experts were invited to an informal meeting held
in Montreux, Switzerland, to discuss in their personal capacity future elements
of the crime. This meeting was inspired by the draft proposal prepared by
Australia and Samoa.’?> The SWGCA Chair subsequently based his 2009
Chairman’s Non-paper on the Elements of Crimes on the conclusions reached
in Montreux.??® The final version of the Elements of Crimes was adopted at
Kampala 2010 and reads as follows:

Article 8 bis

Crime of aggression

Introduction

1. It is understood that any of the acts referred to in article 8 bis, paragraph 2,
qualify as an act of aggression.

2. There is no requirement to prove that the perpetrator has made a legal
evaluation as to whether the use of armed force was inconsistent with the
Charter of the United Nations.

3. The term ‘manifest’ is an objective qualification.

4. There is no requirement to prove that the perpetrator has made a legal
evaluation as to the ‘manifest’ nature of the violation of the Charter of the
United Nations.

Elements

1. The perpetrator planned, prepared, initiated or executed an act of aggression.
2. The perpetrator was a person in a position effectively to exercise control over
or to direct the political or military action of the State which committed the act
of aggression.

3. The act of aggression—the use of armed force by a State against the
sovereignty, territorial integrity or political independence of another State, or
in any other manner inconsistent with the Charter of the United Nations—was
committed.

4. The perpetrator was aware of the factual circumstances that established that
such a use of armed force was inconsistent with the Charter of the United
Nations.

5. The act of aggression, by its character, gravity and scale, constituted a
manifest violation of the Charter of the United Nations.

6. The perpetrator was aware of the factual circumstances that established such
a manifest violation of the Charter of the United Nations.

In the following, the three constitutive material elements are discussed,
namely, conduct, consequence and circumstance. Paragraphs 1 to 6 under the
subheading ‘Elements’ will henceforth be referred to as Elements 1 to 6.

322 Frances Anggadi, Greg French, and James Potter, ‘Negotiating the Elements of the Crime
of Aggression’ in Claus Krel3 and Stefan Barriga (eds.) The Travaux Préparatoires of the Crime
of Aggression (CUP 2011) 58, 63.

323 2009 Chairman’s Non-Paper on the Elements of Crimes’ reprinted in Claus Kre and Stefan
Barriga (eds.) The Travaux Préparatoires of the Crime of Aggression (CUP 2011) 677.
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4.1.1 Conduct

In the basic structure of international crimes, ‘conduct’ denotes a prohibited
behaviour that forms the basis for criminal responsibility. Together with the
consequence, which is a particular occurrence in space and time, the conduct
generates a condition for the violation of the prohibitory norm.*?* Element 1
and Article 8bis of the Rome Statute define the conduct of the crime of
aggression as the planning, preparation, initiation or execution of an act of
aggression. The conduct verbs are very similar to the respective provisions in
the charters of the international military tribunals at Nuremberg and Tokyo,
which referred to the ‘planning, preparation, initiation or waging’ of an
aggressive war.’> The replacement of ‘waging’ with ‘execution’ provides
linguistic coherence, as ‘war of aggression’ was replaced by ‘act of
aggression’.’?® The term ‘act’ is temporally more determined than the term
‘war’ in that the latter entails a lapse of time in which the former occurs. It
follows that one does not wage an act of aggression but rather executes it.*?’

The definition of conduct as planning, preparation, initiation or execution
came as a result of the adoption of the so-called ‘differentiated’ approach
during the negotiations prior to Kampala 2010. The competing ‘monistic’
approach’**—originally propounded in July 20023»—suggested the exclusion
of the application of different modes of criminal responsibility contained in
Article 25 of the Rome Statute.’** Accordingly, the conduct element of the
crime of aggression was defined in the 2002 paper as follows (see ifalics):

324 See section 3.4 above.

325 See Art 6(a) London Charter and Art 5(a) Tokyo Charter.

326 See Elisa Freiburg and Andreas Zimmermann, ‘Article 8bis—Crime of Aggression’ in Kai
Ambos and Otto Triffterer (eds.) The Rome Statute of the International Criminal Court: A
Commentary (3rd edn. C.H.Beck/Hart/Nomos 2016) 580, 587.

327 On this point, see McDougall, The Crime of Aggression under the Rome Statute of the
International Criminal Court 188-9.

328 Both the ‘monistic’ and ‘differentiated’ labels were adopted during the sessions exclusively
for the sake of convenience, mainly because the former does not differentiate between the
commission of the crime (principal responsibility) and complicity (accessorial responsibility),
whereas the latter does. See ‘2005 Discussion Paper 1’ reprinted in Claus Kref3 and Stefan
Barriga, The Travaux Préparatoires of the Crime of Aggression (CUP 2011) (2005 Discussion
Paper 1) 471, 472.

329 See ‘2002 Coordinator’s Paper (July)’ reprinted in Claus Kref and Stefan Barriga, The
Travaux Préparatoires of the Crime of Aggression (2011) 412.

30 Tbid 412 [3].
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For the purpose of the present Statute, a person commits a ‘crime of aggression’
when, being in a position effectively to exercise control over or to direct the
political or military action of a State, that person intentionally and knowingly
orders or participates actively in the planning, preparation, initiation or
execution of an act of aggression which, by its character, gravity and scale,
constitutes a flagrant violation of the Charter of the United Nations.!

This approach was labelled monistic, as it does not differentiate between the
commission of the crime (principal responsibility) and other forms of
participation (complicity).’®> Consequently, the terms ‘orders’ and
‘participates’ exhaustively define the conduct.’*® Conversely, the
differentiated approach suggested the application of the entire Article 25 of
the Rome Statute to the crime of aggression with all forms of responsibility
therein.?** This approach contained three elements: the applicability of the
entire Article 25, the addition of the leadership clause thereto, and the
description of the conduct element.’** Furthermore, it was decided that the
chapeau of the crime must contain the conduct verb(s) in order to describe
what the perpetrator’s commission actually means, which ultimately is not an
easy task.?* Nonetheless, in 2007, consensus on the differentiated approach
was finally reached, settling on the conduct verbs ‘planning, preparation,
initiation or execution’.>’

31 1bid 412.

332 See 2005 Discussion Paper 1 472.

333 Tbid.

334 Tbid.

335 Tbid 473.

336 The negotiation process stumbled over the issue of conduct verbs at some point. Delegations
suggested different verbs, and it was not clear which of the approaches would ultimately prevail.
Roger Clark, who was present at the time, noted: ‘[t]he search for an appropriate conduct word
continued over the next couple of years. Both the monist approach and the differentiated
approach had their adherents, but the differentiated one was slowly winning. Various new verbs,
such as “organize” and “lead” (“what leaders do”), were mooted and found wanting.” Roger
S. Clark, ‘Individual Conduct’ in Claus Krep and Stefan Barriga (eds.) The Crime of
Aggression: A Commentary (CUP 2017) 565, 580.

37 The SWGCA report from December 2007 reads: ‘[t]he [Chairman’s] non-paper met with
broad agreement among delegations, and no suggestions for improving its first paragraph were
made. It was emphasized that the first paragraph of the non-paper duly reflected the leadership
nature of the crime. Delegations commended the fact that the same structure was used as for
other crimes under the Statute. Furthermore, by virtue of using the phrase “planning,
preparation, initiation or execution”, the text closely mirrored the language used at Nuremberg.
The use of this phrase also avoided the difficult choice of a conduct verb to link the conduct of
the individual to the act of State, and was considered altogether an elegant solution.” <2007
SWGCA Report (December)’ reprinted in Claus Kref and Stefan Barriga (eds.) The Travaux
Préparatoires of the Crime of Aggression (CUP 2011) 584, 585.
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What is clear outright from the disjunctive ‘or’ is that conviction is secured if
the prosecution proves that the accused performed only one action caught by
the conduct verbs. As to the exact meaning of each of the conduct verbs, there
seems to be a consensus in scholarship that the Nuremberg and Tokyo
precedents are not very helpful.?*® McDougall appraised a large chunk of post-
WWII case law** and further stated that ‘it is impossible to draw firm
conclusions in relation to the definition of the terms “planning”, “preparing’
or “initiating”, given the lack of consideration given to these terms’.’* Her
conclusion is that the courts sought to stress the significance of individual
contribution rather than expounding on the conduct verbs. Roger Clark
similarly thinks that the courts in the aftermath of WWII were not particularly
helpful in defining the terms.>*' Yet, there is some guidance to be found in
legal sources that, when coupled with the literal meaning of the terms, can
bring us closer to an understanding.

4.1.1.1 ‘Planning, Preparation, Initiation or Execution’ as Conduct
Verbs

The literal definition of planning is ‘to arrange in advance (an action or
proposed proceeding)’, ‘to devise, contrive, or formulate (a project or manner
of proceeding)’, ‘to lay out in a plan’.’* Accordingly, one’s participation in
devising a plan is what is criminalized. The term ‘plan’ is defined as ‘[a]n
organized (and usually detailed) proposal according to which something is to
be done’*# Freiburg and Zimmermann argue that this means that the
perpetrator has to be physically present and give his input during the crucial
meetings where the plan for the specific act of aggression is devised.’*
Physical presence, however, should not be a requirement; a written

38 Eg Cryer et al. state that ‘[i]t is difficult to distinguish planning from perpetration in
jurisprudence.’ Cryer et al., An Introduction to International Criminal Law and Procedure 314;
Roger Clark thinks that the analysis of the Nuremberg judgment is not helpful at all in this
respect, see Roger S. Clark, ‘Nuremberg and the Crime against Peace’ (2007) 6 Wash U Global
Stud L Rev 527; McDougall suggests that ‘[w]hile the IMT identified the positive acts of each
accused that advanced the Nazi’s aggressive plans for war, it provided little indication of
whether such conduct should properly be defined as “planning”, “preparing”, “initiating” or
“waging” wars of aggression’. See McDougall, ‘The Crimes against Peace Precedent’ 85.

339 See ibid (McDougall).

340 Tbid 100.

341 See Clark, ‘Individual Conduct’ 567.

342 ‘plan, v.. OED Online. March 2019. Oxford University  Press.
<http://www.oed.com.ezp.sub.su.se/view/Entry/145023 ?rskey=RI5rIQ&result=1&isAdvance
d=false> accessed 17 August 2020.

33 ‘plan, n.. OED Online. March 2019. Oxford University Press.
<http://www.oed.com.ezp.sub.su.se/view/Entry/145022?rskey=MEfbwo&result=1&isAdvanc
ed=false> accessed 17 August 2020.

344 See Freiburg and Zimmermann, ‘Article 8bis—Crime of Aggression’ 589.
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contribution should suffice since in modern times personal meetings are
becoming a rarity. The criminalization reaches as far as the development of
specified plans and operations towards the commission of the particular state
action in question.**’

Preparation has a similar meaning as planning. Looking at the Nuremberg
judgment, the International Law Commission (ILC) held that

The terms “planning’ and ‘preparation’ of a war of aggression were considered
by the Tribunal as comprising all the stages in the bringing about of a war of
aggression from the planning to the actual initiation of the war. In view of that,
the [International Military] Tribunal did not make any clear distinction between
planning and preparation. As stated in the judgment, ‘planning and preparation
are essential to the making of war’.346

According to the Oxford English Dictionary, preparation means ‘[t]he action
of preparing something’, ‘[t]hings done to get ready for an event or
undertaking’.>” Hence, if planning denotes participation in devising a
proposal for action, preparation refers to subsequent and sometimes
simultaneous acts of creating conditions that enable such action, such as
creating a public opinion of the necessity of war through the mainstream
media, acquiring weapons, recruiting troops and getting them ready for
warfare, and so on.>*8

Initiation denotes the commencement of the use of force required by the
definition of the crime of aggression.’* The Oxford English Dictionary
describes initiation as the act of beginning or starting something.’*® At the
NMT, initiation was described as ‘... a unilateral operation. When war is
formally declared or the first shot is fired the initiation of the war has ended

345 Tbid.
346 JLC, “Principles of International Law Recognized in the Charter of the Nuremberg Tribunal

and in the Judgment of the Tribunal’, Yb ILC (1950), vol. I1 374 [116].
347

)

‘preparation, n.’. OED Online. March 2019. Oxford University Press.
<http:/www.oed.com.ezp.sub.su.se/view/Entry/150437?redirectedFrom=preparation>
accessed 17 August 2020.

348 See also McDougall, The Crime of Aggression under the Rome Statute of the International
Criminal Court 187.

349 See Freiburg and Zimmermann, ‘Article 8bis—Crime of Aggression’ 590.

330 “The action of beginning, entering upon, or “starting” something; the fact of being begun;
beginning, commencement, origination.” See ‘initiation, n.”. OED Online. March 2019. Oxford
University Press.<
http://www.oed.com.ezp.sub.su.se/view/Entry/96069?redirectedFrom=initiation>  accessed
August 17, 2020.
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and from then on there is a waging of war between the two adversaries.’*' The
term captures actions on the strategic level pertaining to decisions directly
leading to the use of force, as opposed to decisions to act aggressively
(planning stage) and decisions at the tactical level that are subsequent to
initiation of the state action.?*

As execution replaced Nuremberg’s ‘waging’, there is no case law or any
clarification from the SWGCA regarding this element. According to the
Oxford English Dictionary, the term ‘execution’ denotes ‘the action of
carrying into effect (a plan, design, purpose, command, decree, task, etc.)’.>?
This stage is subsequent to initiation and therefore encompasses all further
actions in furtherance of aggression. Given the leadership nature of the crime,
execution is confined to contributions of individuals of greater importance.
This argument is in line with the basic normative premise of the leadership
requirement: the crime of aggression is a leadership crime that excludes
followers from criminal responsibility.*** A scenario in which a leader presses
a button as a final stage prior to dropping bombs from an aircraft is also
conceivable.

4.1.1.2 ‘Planning, Preparation, Initiation or Execution’ as Stages Prior
to Aggression

The conduct element is constituted by the integrated conduct verbs: ‘planning
an act of aggression’, ‘preparing an act of aggression’, ‘initiating an act of
aggression’ and ‘executing an act of aggression’. Unlike the other core crimes,
the consequence is the same for all of the conduct verbs.*** Therefore, another
way to look at planning, preparation, initiation or execution is through a prism
of stages prior to collective action. Following the linguistic account above, the
verbs denote chronologically sequential steps that bring about the collective
act. This is readily understandable from a plain reading of the terms. To this
end, it is true that in order for a synchronized collective action to occur, a
proposal of some kind must first be made. Preparations for the execution of
such a plan have to follow logically. As a third step, strategic decisions have
to be made to narrow down the object that will be absorbed by the action.

31 High Command 485.

352 Here the leadership requirement precludes responsibility of those who make decisions on a
‘micro-strategic’ or tactical/operational level. See McDougall, The Crime of Aggression under
the Rome Statute of the International Criminal Court 188.

333 ‘execution, n.’. OED Online. March 2019. Oxford University Press.
<http://www.oed.com.ezp.sub.su.se/view/Entry/66007 ?rskey=g8H4fX &result=1&isAdvanced
=false> accessed 17 August 2020.

354 See Chapter 5 below.

355 See the following subsection.
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Finally, in a collective endeavour, the beginning of the course of action must
be executed. The ultimate product or the result of such a collective endeavour
is a change in the natural world—in this case the use of armed force.*** From
a legal perspective, these are the crucial stages prior to the occurrence of the
criminal result since it suffices that an accused is involved in at least one of
them.

We have seen in the previous chapter that the basis of criminal responsibility
is engaging in the complex action, performed under certain circumstances, that
causes prohibited consequences. When prosecuting aggression, we make an
objective connection between the individual and the crime (objective
attribution) by ascribing the criminal result (use of armed force) to the
individual. The underlying idea of objective imputation is a normative claim
that the individual unjustifiably acted in violation of the prohibitory norm of
the criminal code and thereby caused the consequences. The crime of
aggression is intrinsically collective in nature and thus requires a multiplicity
of persons to carry out the complex actions of the planning, preparation,
initiation or execution of an act of aggression. Consequently, in order to make
a claim that the actor committed the crime, we must show that she engaged in
one of those complex actions by way of performing a series of single acts that
may be narrowed down to a single bodily movement, since after all, the
violation of the prohibitory norm is initiated by a willed bodily movement.35

In light of the foregoing, conduct is better read as being a contribution to one
of the stages prior to the criminal result (use of armed force). This is true for
the other core crimes as well.>*® Whenever there is an element of collectiveness
implied in the commission of a certain act, there are at least two stages prior
to action, viz. planning and execution. The difference between the crime of
aggression and the other three core crimes (genocide, crimes against humanity
and war crimes) is that the latter do not explicitly contain in their definitions
the stages prior to the criminal activity.

According to current doctrine at the ICC, the person in control over the
commission of the crime is responsible for the offence as a perpetrator.
‘Control’ can be exerted not only by those who ‘physically carry out the
objective elements of the offence but also ... [by] those who, in spite of being
removed from the scene of the crime ... mastermind its commission because

336 The following subsection furthers this argument by suggesting that the consequence element
of the crime of aggression is the material act of the use of violence.

357 See Chapter 3, in particular section 3.4 above.

358 Furthermore, this is true for any crime that is collective in nature.
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they decide whether and how the offence will be committed’.?** ICC Pre-Trial
Chamber I (PTC I) defined the ‘control’ required for perpetration as an
essential contribution to the commission of the crime.’® By the same token,
complicity at the ICC requires a significant contribution to a group’s effort as
a requirement for individual criminal responsibility.>!

In summary, as a rule, conduct under the law of the Rome Statute requires an
active contribution to the consequence of the crime. Given the collective
nature of the core crimes, multiple individuals can be criminally responsible
without physically bringing about the specific consequence. For the crime of
aggression, conduct is a contribution to one of the stages prior to the collective
action.

4.1.2 Consequences and Circumstances

The conduct verbs of the crime of aggression are intrinsic to state action:
planning an act of aggression, preparing an act of aggression, initiating an act
of aggression and executing an act of aggression. With a view to the analysis
above, this reading suggests that conduct is a contribution towards an act of
aggression. Such a conclusion raises conceptual issues. To wit, this reading
proposes that in the case of the crime of aggression, individuals are blamed
for causing contextual circumstances. This is not required by the basic
structure of international crimes. From a conceptual standpoint, an act of
aggression is a set of facts and the normative assessment of these facts. The
criminal result to which we tie individual conduct and for which we blame the
individual is the material act of the use of armed force, while the existence of
an act of aggression that manifestly violates the UN Charter (which is a
normative determination) is a contextual circumstance. In the following, the
consequence and circumstance elements of the crime of aggression are
analysed based on the analytical framework developed in Chapter 3.

Conduct describes what the perpetrator does in order to bring about the
criminal result. The conduct verbs found in definitions of crimes (such as
‘killing’) are complex actions that describe the union of conduct and
consequences that generates a condition in which the prohibitory norm of the
criminal code is violated. Actively engaging in such an action is the basis of
criminal responsibility. A particularly relevant occurrence in space and time

339 Prosecutor v. Thomas Lubanga Dyilo (Decision on the Confirmation of Charges) ICC-
01/04-01/06 (29 January 2007) [330].

360 Thid [332(ii)].

361 See Marjolein Cupido, ‘Group Acting with a Common Purpose’ in Jérdme De Hemptinne
et al. (eds.) Modes of Liability in International Criminal Law (CUP 2019) 309, 319.
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is the end result of the complex action of causing the criminal result; the
beginning is a willed bodily movement. This is the condition in which the
violation of the prohibitory norm exists.

Attributing the condition of being in violation of the prohibitory norm
(conduct + consequence) to the actor is inconclusive in terms of arguing
wrongfulness. In addition, there has to be a specific state of affairs, which we
call the circumstance element. Circumstances are factual or legal states of
affairs that qualify the violation of the prohibitory norm as wrongful.**> The
circumstance element further classifies the wrongdoing as a specific crime.
For example, an instance of causing (conduct) death (consequence) would
normally be charged as murder. However, if it is committed as part of a
widespread or systematic attack against a civilian population, then it could be
classified as a crime against humanity.>%>

The crime of aggression criminalizes individuals for their contribution to a
collective act of state aggression. During the negotiations prior to Kampala, it
was suggested that the act of aggression could be characterized as either the
consequence or the circumstance element.*** For the sake of convenience, state
aggression is thus discussed in terms of the latter, without, however,
expounding on the consequence element of the crime of aggression.*** There
is both practical and conceptual importance in distinguishing between the two,
given that the system of attribution of criminal responsibility requires different
subjective and objective links for each. All of this will be shown in the analysis
that follows.

4.1.2.1 An Act of Aggression as a Contextual Circumstance

A collective act is an intrinsic part of the crime of aggression, as without it
there is no individual criminal responsibility. What do we mean exactly by
‘state/collective act’ in this context? In order for a person to be prosecuted, an

362 Cf Heller, ‘The Rome Statute of the International Criminal Court’ 602.

363 Art 7 ICCSt.

364 See ‘2009 Montreux Draft Elements of Crimes’ reprinted in Claus Krep and Stefan Barriga
(eds.) The Travaux Préparatoires of the Crime of Aggression (CUP 2011) 669, 671 (2009
Montreux Draft Elements of Crimes).

365 Ibid (‘Proposed Elements 3 and 5 [that refer to the act of aggression] can be characterised
as either circumstances (in which the perpetrator’s conduct takes place) or consequences (a
result of the perpetrator’s conduct), or both, therefore the application of Article 30°s default
mental elements is unclear. Accordingly, a policy choice about the correct characterization of
proposed elements 3 and 5 and the corresponding mental attitude of the perpetrator is required.
Proposed Elements 4 and 6 aim to articulate express mental elements for proposed Elements 3
and 5 respectively. For the purposes of this paper, we have characterised proposed Elements 3
and 5 as circumstances.”).
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act of aggression has to occur.>® In Article 8bis of the Elements of Crimes,
Elements 3 and 5 refer to the collective act, whereas Elements 4 and 6
articulate mental elements. Element 3 requires that an act of aggression (‘the
use of armed force by a State against the sovereignty, territorial integrity or
political independence of another State, or in any other manner inconsistent
with the Charter of the United Nations’) is committed, whilst Element 5
requires that the act constitute a manifest violation of the UN Charter (state
conduct element).’” Elements 4 and 6 require that the perpetrator was aware
of the factual circumstances giving rise to the inconsistency and manifest
violation of the UN Charter. Essentially, Elements 4 and 6 provide the mental
requirements for Elements 3 and 5, respectively. This was originally suggested
during the informal meeting in Montreux, where Elements 3 and 5 were
considered to be circumstances.®

The Montreux group highlighted the practical issue of characterizing
Elements 3 and 5 as consequences, as the required mental element might be
difficult to prove. Namely, Article 30 of the Rome Statute stipulates intent and
knowledge in relation to consequences in that the perpetrator either meant to
cause the consequence or was aware that a certain consequence would occur
in the ordinary course of events. Therefore, if Elements 3 and 5 are understood
in this way, the prosecution must prove that the accused knew that the
collective act was both inconsistent with the UN Charter and represented a
manifest violation. This may, for instance, allow the perpetrator to shield her
responsibility behind disreputable legal advice.’®® For these reasons, the
Montreux group suggested Elements 4 and 6, which were ultimately adopted
at Kampala 2010.

What classifies conduct as part of the crime of aggression is the existence of
an act of aggression that manifestly violates the UN Charter. In the Rome
Statute, an act of aggression is defined as ‘the use of armed force by a State
against the sovereignty, territorial integrity or political independence of
another State, or in any other manner inconsistent with the Charter of the
United Nations’.’”* Accordingly, not all instances of the use of armed force are
illegal under international law.?"" In fact, not even every instance of illegal use

366 See Art 8bis ICC Elements of Crimes, Element 3.

367 On the state conduct element, see section 2.3.1.2 above.

368 “For the purposes of this paper, we have characterised proposed Elements 3 and 5 as
circumstances.” 2009 Montreux Draft Elements of Crimes 671.

369 Tbid.

370 Art 8bis(2) ICCSt.

371 For example, Art 51 UN Charter stipulates the right of self-defence as an exception to the
prohibition of the use of force.
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of force amounts to aggression.>”> These issues are addressed by points 6 and
7 in the ‘Understandings’ adopted by the SWGCA during the negotiation
process at the Kampala conference:

6. It is understood that aggression is the most serious and dangerous form of
the illegal use of force; and that a determination whether an act of aggression
has been committed requires consideration of all the circumstances of each
particular case, including the gravity of the acts concerned and their
consequences, in accordance with the Charter of the United Nations.

7. It is understood that in establishing whether an act of aggression constitutes
a manifest violation of the Charter of the United Nations, the three components
of character, gravity and scale must be sufficient to justify a ‘manifest’
determination. No one component can be significant enough to satisfy the
manifest standard by itself.>73

This change was motivated by the US delegation, who originally wanted to
exclude unilateral humanitarian intervention from the definition of
aggression.’’

The contextual circumstance that qualifies individual conduct as wrongful is
the existence of an act of aggression that manifestly violates the UN Charter,
that is, the state conduct element.*” In effect, this means that causing the
state’s use of armed force is wrongful only if it constitutes in and of itself or
is part of ‘an act of aggression which, by its character, gravity and scale,
constitutes a manifest violation of the Charter of the United Nations’.3® This
normative characterization of whether a particular situation constitutes the
contextual circumstances of the crime of aggression is left entirely to the court
of law .37

4.1.2.2 The Consequence Element

This Montreux resolution surely has merit. However, it shies away from
defining the consequence element of the crime and therefore creates confusion
for the attribution of criminal responsibility. To wit, in order to connect the
accused with state action and thus prosecute her for aggression, there has to
be a clear distinction among conduct, consequence and circumstance. To date,

372 See Carsten Stahn, 4 Critical Introduction to International Criminal Law (CUP 2019) 101.
373 “Understandings regarding the amendments to the Rome Statute of the International
Criminal Court on the Crime of Aggression’, Annex III to ICC-RC/Res.6.

374 See McDougall, The Crime of Aggression under the Rome Statute of the International
Criminal Court 120.

375 On what makes the ‘state conduct element’, see section 2.3.1.2 above.

376 Art 8bis(1) ICCSt.

377 See Barriga, ‘Negotiating the Amendments on the Crime of Aggression’ 330-1.
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no one has systematically tackled this issue.’”® The two prominent scholars
who have engaged this issue most seriously, Professor Roger Clark and
Professor Larry May, do not view it through the prism of attribution of
responsibility. Let us first see how they lay out their arguments and then
appraise their propositions against the current law.

Looking at the collective act, Roger Clark states the following

We often think of the state act of aggression as a ‘(contextual) circumstance’
element, as that term is used in article 30 of the Rome Statute and in the drafting
of the Elements of Crimes. This is a reasonable way to look at it from the
viewpoint of an actor who arrives on the scene at the execution stage and adds
to what others have done. But from the point of view of one who is an early
planner or preparer, the state act is more of a result element, or even a conduct

one.’”’

The following example is illustrative. State A commits aggression against
State B. After a few months of the continuous illegal military campaign, State
A’s high military official P1 steps down for some reason, and P2 takes his
place. By virtue of her position, P2 contributes to a strategic decision*** and
thus initiates the bombardment of State B’s capital city by giving specific
orders. This was originally contemplated long before P2 assumed the office,
and P1 contributed to its planning significantly. In this situation, should such
an act of aggression! be characterized as a consequence or circumstance, and
does it differ in relation to P1 versus P2? In a footnote following his statement,
Clark further asserts that

There were different views expressed [during the negotiation process] about
whether this [state act] element was a consequence, circumstance or context
element. Some commented that aspects of each of these types of element
applied to the State act, and it might be more appropriate to take a pragmatic
approach and simply specify the required mental element. The issue was not
discussed further. A circumstance element normally exists independently of
what the accused does. It is part of the background (such as that the goods taken
belong to someone else, or that the being who is killed is a human being). For

378 This assertion has been made to the best of my knowledge.

379 Roger S. Clark, ‘General Principles of International Criminal Law’ in Claus Krep and Stefan
Barriga (eds.) The Crime of Aggression: A Commentary (CUP 2017) 590, 617.

380 Strategic decisions are made in the initiation stage. See section 4.1.1 above.

381 For the sake of the argument, the attack on State B’s capital city is classified as an act of
aggression.
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the State act of aggression, somebody needs to create the relevant state of
affairs.’%?

True, circumstances usually exist without the influence of a direct perpetrator
(‘the one who pulls the trigger’). Criminal conduct is regularly carried out by
a person who is not responsible for the context that allowed for the
commission of the crime. We normally hold individuals responsible for
causing the consequences of the crime and not for creating the surrounding
circumstances. Therefore, Clark is right to say that we ought not to blame
someone for creating a state of aggression, as we blame an individual not for
creating ‘the context of a manifest pattern of similar conduct’* in the case of
genocide but for the genocide in and of itself. To frame it more technically,
we blame genocidaires for causing the consequence of the crime (murder,
rape, etc.) committed with genocidal intent and not for the context in which
the genocide took place.

In the pursuit of identifying the consequence element for the crime of
aggression, a first step ought to be the individualization of the collective act.
A single illegal military campaign presupposes the occurrence of several
collective acts. From a criminal law perspective, the perpetrator is responsible
only for the collective act that results from her contribution. It may be argued
that this individualization is warranted given the shift in the definition of the
crime from ‘aggressive war’ to ‘act of aggression’ as a reference point. While
the term ‘war’ denotes a continuous process*** that comprises many acts
between the belligerents, the concept of ‘act’ is more determinate in time.s3
In the ordinary course of events, one act of inter-state violence is usually
followed by many more. However, they are to be understood separately and
independently from each other, as they occur sporadically or even
coincidentally.

From the perspective of imputation of criminal responsibility, every specific
act taken as a reference point ought to be appraised independently. For
example, during a continuous military campaign, one military general initiates

382 Clark, ‘General Principles of International Criminal Law’ 617 (note 178).

383 See Art 6(a) ICC Elements of Crimes, Element 4.

384 ‘Hostile contention by means of armed forces, carried on between nations, states, or rulers,
or between parties in the same nation or state’. See ‘war, n.1’. OED Online. March 2019. Oxford
University Press.
<http://www.oed.com.ezp.sub.su.se/view/Entry/225589?rskey=RPZhG4&result=1> accessed
17 August 2020.

385 <Something done; the action or process of achieving this’. See ‘act, n.”. OED Online. March
2019. Oxford University Press.
<http://www.oed.com.ezp.sub.su.se/view/Entry/1888?rskey=0pwdSb&result=4> accessed 17
August 2020.
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an illegal armed attack amounting to aggression in village X, whilst another
general does the same in village Y. Their criminal responsibility is to be
appraised irrespectively of each other based solely on the particular collective
act that emerged from their contributions.

This is a coherent reading according to which an individual found in whatever
stage prior to the occurrence of the collective act—planning, preparation,
initiation or execution—ought to be judged based on the specific collective
act resulting from her contribution. Re-reading Clark’s argument, the planner
is responsible for the collective act she planned; whoever eventually joins and
engages in the illegal military campaign is accountable for the collective act
she contributed to.

In view of the foregoing, the collective act—apart from being a circumstance
element—appears to be the consequence element of the crime of aggression.
This is, however, an inconclusive statement. In order to comprehend this
relationship entirely, a further important distinction must be made between the
act of aggression in its normative sense and the material act of the use of armed
force in naturalistic terms. Let us now examine May’s take on the
consequence/circumstance dichotomy, as it opens up room for a deeper
conceptual discussion.

May asserts that the act of aggression is the circumstance for the crime of
aggression. His argument builds on Clark’s scholarship**¢ and adds some
further nuances. May separates individual and collective conduct by
suggesting that an individual cannot engage in an act of aggression since this
can be done only by an entity.’®” According to him, committing an act of
aggression is a collective action and as such cannot be reduced to one person’s
act. As there is no plausible way to look at the collective act as a result of
individual conduct, May proposes that

A more promising approach would be to see State aggression as a circumstance
of the acts of the leader who is being prosecuted. This would mean that State
aggression is not seen implausibly as what these leaders do but as one of the
elements that needs to be proved as a surrounding factor in what the leader
did.’s8

Looking at war (May refers to ‘war’ but actually means ‘act of aggression”)
as a collective endeavour—and by ‘collective’ he understands ‘action of a

386 See Larry May, Aggression and Crimes against Peace (CUP 2008) 237.
387 See ibid 234.
388 Tbid 235.
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group, and a group is best understood as individuals in various
relationships’—the acts of leaders coupled with the acts of a number of other
individuals (he mentions soldiers) bring about its existence.’® He describes
the leader’s role as ‘a very significant’ one but not essential by any means.
Even in the case of dictatorship, he argues, the collective act cannot be
imputed solely to the leader who declares the war, as there are still many
people who are embroiled in facilitating the act of aggression. 3%

Indeed, someone has to recruit military forces, secure public consent, develop
strategy, and so on. Essentially, what May proposes is that due to the logical
implausibility of connecting individual conduct to the collective act by
looking at the latter as a result of the former, the only way is to consider the
act of aggression an ‘overarching’ element of the crime of aggression.*!
Consequently, the prosecution must prove that the leader’s participation is tied
to the circumstances of aggression in that she participated [to a certain degree]
in the planning of the collective act.

May’s argument is important, as it brings attention to the relationship between
the individual acts and the circumstances of the crime. However, it is
inconclusive in May’s own words*”? and therefore lacks cohesion when
appraised against the backdrop of the basic structure of international crimes.
His axiomatic substrate—a claim that collective action cannot be reduced to a
single person’s conduct—seems incorrect from a criminal law perspective. To
wit, criminal law theory through the doctrine of individual criminal
responsibility connects the individual contribution to the collective result by
looking at the latter as a consequence of the former.

Take the case of persecution as a crime against humanity.*>* Persecution means
‘the intentional and severe deprivation of fundamental rights contrary to
international law by reason of the identity of the group or collectivity’.*** The
crime of persecution targets a group, and the attack has to be both widespread
and systematic.’® ‘Attack’ is defined as ‘a course of conduct involving the

389 Tbid.

390 Tbid 236.

391 See ibid 238-39.

392 May himself admits that ‘[m]ore good conceptual work needs to be done if this type of
international crime is going to be as well defined as the other three types of crime (crimes
against humanity, war crimes, and genocide) that the ICC is beginning to prosecute individuals
for having committed.” Ibid 239.

393 See Art 7(1)(h) ICCSt.

394 Art 7(2)(g) ICCSt.

395 The chapeau of Article 7 of the Rome Statute suggests that an attack is either widespread or
systematic. I, however, believe that in the case of persecution it has to be both, although I will
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multiple commission of acts...against any civilian population, pursuant to or
in furtherance of a State or organizational policy to commit such attack’.>¢
Therefore, persecution is a collective act by a state or organization against a
certain civilian population. Like other crimes against humanity, it is often part
of a social system of oppression,*” and like state aggression, it is performed
by multiple individuals.

Espousing May’s argument makes it impossible to connect individual conduct
with the collective act of persecution by looking at the latter as a result of the
former, since May does not accept the possibility of linking the collective act
to a single person’s conduct. This position must be rejected, as it contravenes
the system of attribution of individual criminal responsibility in ICL.

The collective act of aggression most certainly cannot be reduced to a single
person, not even metaphysically, as May rightfully suggests. However, the
doctrine of criminal responsibility connects individuals with the offence by
looking at the level of involvement/contribution and the psychological
relationship to the crime. In ICL, this is done through the prism of the basic
structure of international crimes, viz. material and mental elements. While
only a state®*® has the capacity to commit aggression, it is plausible to argue
from the perspective of criminal responsibility that an individual contribution
(coupled with other individual contributions) may result in a collective act by
looking at the former as conduct and the latter as consequence. As Clark said,
‘[t]he act is a “collective” one, but individuals (at least several) are necessary

not defend that claim here since it does not further in any way the main argument. See Art 7
ICCSt.

396 Art 7(2)(a) ICCSt.

397 See Stahn, A Critical Introduction to International Criminal Law 57.

398 The Rome Statute definition confines the crime of aggression to inter-state aggression only.
There are, however, commentators who advocate for the inclusion of non-state actors. For
example, Cassese argues that if the idea of international criminal law is centred around
individual criminal responsibility and the purpose of the crime of aggression is to protect the
world community from breaches of the peace, then ‘one fails to see why individuals operating
for non-state entities should be immune from criminal liability for aggressive conduct’. See
Cassese, ‘On Some Problematical Aspects of the Crime of Aggression’ 846. Similarly, Mark
Drumbl states that there are four interests we aim to protect by criminalizing aggression,
namely, stability, security, human rights, and sovereignty. He then argues that the state-centric
definition of aggression does not sufficiently protect those interests and therefore should be
expanded to include, inter alia, non-state actor violence. See Drumbl, ‘The Push to Criminalize
Aggression: Something Lost Amid the Gains’ 304—11.
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to get it up and running and thus can be responsible’.’® This approach is
consistent with the positive law.*°

4.1.2.2.1 The material act of the use of armed force

Accepting a premise that collective action may result from individual conduct
by no means suggests that an act of aggression is the consequence element of
the crime of aggression. Here I agree with May but for different reasons. While
May’s argument is borne of the metaphysical implausibility of connecting the
individual with the collective, 1 argue that the act of aggression is the
contextual circumstance element for reasons of logical coherence based on a
plain reading of the law. Namely, Element 1 of the Elements of Crimes for the
crime of aggression defines the conduct and reads: ‘The perpetrator planned,
prepared, initiated or executed an act of aggression.” However, reading this
provision in conjunction with introductory paragraph 2 to Article 8bis of the
Elements of Crimes (‘There is no requirement to prove that the perpetrator has
made a legal evaluation as to whether the use of armed force was inconsistent
with the Charter of the United Nations.”) leads to the conclusion that the
consequence of the crime of aggression can only be the use of armed force.
The next few paragraphs give reasons for this assertion.

An act of aggression has two paradigms: naturalistic and normative. There is
always an event, a particular occurrence in space and time, that the court will
look at when making a normative determination on the existence of an act of
aggression. This particular event is the material act of the use of armed force.*!
The particular occurrence caused by the perpetrator can constitute the state
conduct element in and of itself,*? or it can be a part of an overarching act of
aggression. Therefore, the perpetrator intends the use of armed force against
another state or is aware that such an occurrence would result from her
conduct, while being cognizant of the factual circumstances establishing that
such state action constitutes in and of itself or furthers an overarching act of
aggression that manifestly violates the UN Charter. 43

May correctly looks at the act of aggression as a circumstance element since
it is the notion that classifies the perpetrator’s conduct as being the crime of

399 Clark, ‘General Principles of International Criminal Law’ 617.

400 ¢Crimes against international law are committed by men, not by abstract entities, and only
by punishing individuals who commit such crimes can the provisions of international law be
enforced.” IMT Judgment 447.

401 ¢ “act of aggression” means the use of armed force’. Art 8bis(2) ICCSt.

...an act of aggression which, by its character, gravity and scale, constitutes a manifest
violation of the Charter of the United Nations.” Art 8bis(1) ICCSt.

403 See Art 8bis ICC Elements of Crimes, Elements 4 and 6.

402 «
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aggression. However, as he remains true to his claim that a collective action
cannot be narrowed down to a single person’s contribution, he does not further
distinguish the naturalistic manifestation, or simply, the material act of the use
of force, from the legal notion of the act of aggression.

It bears stressing that the material act at a minimum has to represent an act of
violence against another state. As will be explained in the following
subsection, this is relevant since the accused’s intent has to cover the element
of violence. An act of aggression is an instance of the use of force that, unlike
the threat of the use of force, always implies some form of violence.** The
core of the prohibition of the use of force is enshrined in Article 2(4) of the
UN Charter and grounded in customary international law**S and stems from
the idea of prohibition of illegal warfare. In his seminal book War, Aggression
and Self-Defence, Professor Yoram Dinstein holds that violence is the essence
of warfare:*

Breaking off diplomatic relations with a State, or withdrawing recognition from
it, does not suffice. An economic boycott or a psychological pressure is not
enough. A ‘cold war’, threats to use force, or even a declaration of war
(unaccompanied by acts of violence), do not warrant the conclusion that war in
the material sense exists. It is indispensable that violence will occur.4%”

In other words, the use of violence is built into the notion of the use of armed
force.“ In the context of the crime of aggression, the act of using violence is
a deliberate exercise of force or intimidation by a state against another state.*
The act of violence need not render harm, but the actual physical effect must
take place. 4 Consequently, the naturalistic manifestation of a state conduct
element is the material act of the use of armed force, which indispensably
presupposes inter-state violence and, in the case of the crime of aggression,
represents a particularly relevant change in the material world to which we
tie individual conduct when ascribing criminal responsibility. This is a correct

404 See Dinstein, War, Aggression and Self-Defence 88; McDougall, The Crime of Aggression
under the Rome Statute of the International Criminal Court 65-6.

405 See Nicaragua judgment [172]-[186].

406 “Wartime means the use of armed force, namely, violence.’ Dinstein, War, Aggression and
Self-Defence 9.

407 Tbid 9-10.

408 Unlike the threat of force, the use of force always presupposes violence. See James A. Green
and Francis Grimal, ‘The Threat of Force as an Action in Self-Defense Under International
Law’ (2011) 44 Vand J Transnatl L 285, 311.

409 ‘violence, n.”. OED Online. June 2019. Oxford University Press. <https:/www-oed-
com.ezp.sub.su.se/view/Entry/223638?rskey=fsWoV A &result=1&isAdvanced=false>
accessed 14 August 2020.

410 But see Gray, International Law and the Use of Force 34.
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reading of the elements of crimes that solves much of the conceptual dilemma
faced by the Montreux group.

4.2 Mens Rea

Pursuant to Article 8bis of the Rome Statute, aggression is a collective act of
the use of armed force that manifestly violates the UN Charter. The crime of
aggression, on the other hand, refers to an individual act that is a contribution
of a certain degree to one of the stages prior to the state act of the use of armed
force. The state act may either in and of itself constitute the state conduct
element or be part of an overarching act of aggression. The prosecution must
prove that the accused causally contributed to the state use of armed force and
that she had the necessary mens rea at the time of her conduct.

Article 30 of the Rome Statute prescribes mental elements for the crimes
within the purview of the ICC. Earlier we discussed mens rea in general.*!!
Here we will focus only on the requirements for the crime of aggression
pertaining to conduct, consequence and circumstance. For the sake of
convenience, Article 30 is repeated:

Mental element
1. Unless otherwise provided, a person shall be criminally responsible and
liable for punishment for a crime within the jurisdiction of the Court only if the
material elements are committed with intent and knowledge.
2. For the purposes of this article, a person has intent where:

(a) In relation to conduct, that person means to engage in the conduct;

(b) In relation to a consequence, that person means to cause that
consequence or is aware that it will occur in the ordinary course of events.

3. For the purposes of this article, ‘knowledge’ means awareness that a
circumstance exists or a consequence will occur in the ordinary course of
events. ‘Know’ and ‘knowingly’ shall be construed accordingly.

Pursuant to paragraph 1 (‘unless otherwise provided’), if a definition of the
crime or a mode of criminal responsibility does not specify the mental
element, Article 30 of the Rome Statute applies. There are two provisions in
the Elements of Crimes that provide further directions to mens rea for the
crime of aggression: Element 4 (‘The perpetrator was aware of the factual
circumstances that established that such a use of armed force was inconsistent
with the Charter of the United Nations’) and Element 6 (‘The perpetrator was
aware of the factual circumstances that established such a manifest violation

411 See section 3.3.2 above.
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of the Charter of the United Nations’). Both refer to the circumstance
requirement and will be analysed below.

4.2.1 Conduct

According to Article 30(2) of the Rome Statute, a person must meanto engage
in her conduct. Element 1 of the Elements of Crimes (Article 8bis) defines
conduct as planning, preparation, initiation or execution.*'> As Weisbord
asserted, ‘[p]lanning, preparing, initiation, or executing is to the crime of
aggression what pulling the trigger of a gun is to murder’.*'* According to the
analysis in the previous section, conduct is best understood as a contribution
of a certain degree to one of the stages prior to the collective act. Therefore,
since the basis of criminal responsibility is actively engaging in the complex
action of causing the criminal result,*'# the prosecution has to prove that the
accused was voluntarily engaged in the planning, preparation, initiation or
execution stage preceding the collective action.

4.2.2 Consequences

The consequence element of the crime of aggression—the result of the
perpetrator’s conduct—is the state act of the use of armed force that forms the
basis for a normative determination of the existence of an act of aggression
within the meaning of Article 8bis of the Rome Statute. As explained in the
previous subsection, this act of inter-state violence is a deliberate exercise of
force or intimidation by the exhibition of such force from a state against
another state. The use of armed force always implies a physical effect as a
manifestation of state action.*'s

Pursuant to Article 30(2) of the Rome Statute, with regard to the consequence
element (use of armed force), the perpetrator must intend (‘mean to cause’)
the use of force or must be aware that an act of the use of force will occur in
the ordinary course of events. Here the material act of the use of armed force
is understood in its naturalistic meaning, ie a violent action against another
state. The perpetrator thus has to make a factual evaluation of whether her
conduct will result in inter-state violence. Crucially, the mental element does

412 See Art 8bis ICC Elements of Crimes, Element 1.

413 Noah Weisbord, ‘The Mens Rea of the Crime of Aggression’ (2013) 12 Wash U Global Stud
L Rev 487, 492.

414 See section 3.4 above.

415 Art 8bis(2) ICCSt requires the ‘use of armed force’. This excludes non-violent actions, such
as threats of use of force or economic coercion.
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not require the offender to make a legal evaluation of whether the collective
act she causes is inconsistent with the UN Charter;*'® she must simply intend
a forceful state action against another state or be aware that it will occur as a
result of her engagement. Whether such state action would be eventually
regarded as an act of the use of armed force is subject to a normative
evaluation and therefore irrelevant for subjective attribution.

In sum, every act of aggression is based on a material manifestation (physical
effect) captured by the term use of armed force. This is a particularly relevant
occurrence in space and time to which the perpetrator’s conduct is causally
related. If the perpetrator intends forceful state action (such as
‘bombardment’) 47 or is aware this event will occur as the result of her
conduct, whereby she is cognizant of all the relevant factual circumstances
that establish that such an occurrence would be in violation of the UN Charter,
she satisfies the mens rea requirement for the consequence element of the
crime of aggression. '8

4.2.3 Circumstance

Pursuant to Article 30(2) of the Rome Statute, the perpetrator needs to be
aware of the circumstances of the crime. Accordingly, the perpetrator needs
to be aware that the use of armed force she caused constitutes in and of itself
or is part of an act of aggression that manifestly violates the UN Charter.*”
Pursuant to Elements 4 and 6, the offender need not make a legal evaluation
but rather has to be aware of the factual circumstances that establish that an
act of the use of force she caused is a manifest violation of the UN Charter.*>

It bears stressing that the mens rea standard was higher during the post-WWII
trials, in which the tribunals required knowledge of the state’s aggressive
war.?! During the negotiations preceding Kampala 2010, the SWGCA
Chairman identified problems with such an approach that, if read in its
essence, required knowledge of the law: the perpetrator would have had to
have known that the state action she caused manifestly violated the UN
Charter. If adopted, this approach would enable the perpetrator to shield

416 See Art 8bis ICC Elements of Crimes, Introduction [2].

417 See Art 8bis(2)(b) ICCSL.

418 Art 8bis ICC Elements of Crimes, Element 4.

419 (emphasis added).

420 See Art 8bis ICC Elements of Crimes, Elements 4 and 6.

421 See McDougall, The Crime of Aggression under the Rome Statute of the International
Criminal Court 195-6.
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herself from responsibility by relying on disreputable legal advice.*? For
example, President of State A commissions a prominent international lawyer
to provide her with a legal opinion that strongly argues in favour of the legality
of the premeditated actions against State B. The Chairman thus proposed that
instead of ‘knowledge of law’ it is appropriate to have ‘knowledge of factual
circumstances’ showing the inconsistency of the state act with the UN Charter.
The Chairman stated the following:

To satisfy proposed Element 4, it would not be sufficient merely to show that
the perpetrator knew of facts indicating that the State used armed force. It would
also be necessary to show that the perpetrator knew of acts establishing the
inconsistency of the use of force with the Charter of the United Nations.
Examples of relevant facts here could include: the fact that the use of force was
directed against another State, the existence or absence of a Security Council
resolution, the content of a Security Council resolution, the existence or
absence of a prior or imminent attack by another State.**

Accordingly, the required awareness element is based on the perpetrator’s
knowledge of the existing facts (Security Council resolutions, the existence or
absence of an imminent attack, etc.) that may indicate a violation of the UN
Charter. Unlike before the Nuremberg and Tokyo tribunals, this standard of
knowledge ought not to be difficult to establish. As a rule, use of force is
proscribed in international law**, and only on an exceptional basis is it
permissible to resort to inter-state violence.*>* Therefore, anyone accountable
for the use of armed force should be aware that such an action is regularly
classified as illegal under international law. In this way, the defence of mistake
of law is quite limited.*?

Additionally, Element 5 requires that the act of aggression constitute the so-
called ‘state conduct element’, viz. a manifest violation of the UN Charter.*”’
By the same token as Element 4, Element 6 read in conjunction with paragraph
4 of the Introduction to Article 8bis of the Elements of Crimes requires only
that the perpetrator have knowledge of the factual circumstances that
established a manifest violation of the UN Charter. Whether a specific
instance is considered ‘manifest’ is an objective normative qualification and
is left for the ICC to decide.***

422 <2009 Chairman’s Non-Paper on the Elements of Crimes’ 682.

423 Ibid 683.

424 See Art 2 UN Charter.

425 See eg Art 51 UN Charter.

426 See Weisbord, ‘The Mens Rea of the Crime of Aggression’ 496. Actually, such a defence is
not recognized in the Rome Statute.

427 See section 2.3.1 above.

428 See 2009 Chairman’s Non-Paper on the Elements of Crimes’ 684.
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In some cases, the accused is aware that the act of the use of force she causes
does not satisfy the state conduct element; for example, she knows that she
will induce only a small-scale border skirmish. In the excess situation, where
a larger military action ensues (amounting to a manifest violation of the UN
Charter) without the knowledge or participation of the perpetrator, she would
not be responsible because she would lack the required mental element.*?
Thus, the perpetrator is responsible only if she knows that the result of her
actions constitutes in and of itself or is part of the use of force of a certain
character, gravity and scale that may be sufficient to lead to a finding that the
UN Charter has been manifestly violated.

The excess situation should be clearly distinguished from the case where the
perpetrator is aware that the state action in and of itself will not reach the
threshold of Article 8bis(1) of the Rome Statute but is part of an overarching
state act of aggression** that constitutes a manifest violation of the UN
Charter. For example, State A invades State B. The invasion consists of
several attacks on the territory of State B. After several days, the invasion is
complete, and State A installs a new government. During the inter-state
violence, there was no serious loss of human life. Even the property of State
B remained almost intact. For the sake of argument, let us assume that State
A committed an act of aggression in terms of Article 8bis of the Rome
Statute.#*' However, each of the attacks taken separately from the whole
invasion would not meet the threshold of Article 8bis(1). Moreover, none of
the individual attacks constitute an act of aggression but are rather ‘mere’
violations of Article 2(4) of the UN Charter.*? In the case at hand, offenders
responsible for wrongdoings—ie individuals who caused separate attacks
(political leaders, military generals, etc.)— are culpable if the prosecution
proves they were aware that the state action they caused was part of a series
of state actions that together may be classified as a manifest violation of the
UN Charter.#* In this case, the standard ‘knowledge of the factual
circumstances’ means that the perpetrator is aware of the state policy to

429 See Anggadi, French, and Potter, ‘Negotiating the Elements of the Crime of Aggression’ 76.
430 In Armed Activities, the ICJ found that Uganda conducted a series of armed violence against
the DRC and therefore violated its sovereignty and territorial integrity. See Armed Activities
[149]-[53]. The series of military interventions were classified as ‘a grave violation of the
prohibition on the use of force’ due to its magnitude and duration [165] (emphasis added).

431 Whether such a case would be eventually regarded as a manifest violation of the UN Charter
is a subject of the ‘scale’ and ‘gravity’ tests. See Kref3, ‘The State Conduct Element’ 523.

432 For the differences between ‘use of force’ and ‘act of aggression’, see section 2.3.1 above.
433 On ‘wrongfulness’ and culpability, see section 3.2 above.

96



commit aggression and that her actions are performed in unison with other
instances of inter-state aggression.**

Another case that differs from the excess situation pertains to the temporal
aspect of jus ad bellum. For example, State A initiates an armed attack against
State B. State B invokes the right to self-defence pursuant to UN Charter
Article 51. During the protracted hostilities, both states carry out a number of
acts of the use of armed force. At some point, one of the states carries out an
action that would ordinarily meet the requirement of a manifest violation of
the UN Charter. The issue at stake is whether only State A’s initial attack
constitutes a violation of jus ad bellum or whether any other act of inter-state
violence that comes after may also be regarded as such. The answer depends
on whether the norms of jus ad bellum continue to apply during the protracted
armed violence or are replaced by some other norms (eg jus in bello).**

According to the Eritrea-Ethiopia Claims Commission, the norms of jus ad
bellum are relevant for the initial violation only.*** However, Murphy, Kidane
and Snider advance another view:

The Article 2(4) prohibition is not narrowly crafted to the sanctioning of the
initiation of a war; it precludes a state not just from using force to attack another
state, but from using further force to prevent the other state from exercising its
inherent right of self-defense to which it is entitled under international law.
Preventing a state from defending itself, whether those defensive actions were
anticipated or not by the aggressor, is a use of force against the territorial
integrity and political independence of a state just as much as an initial invasion
of that state. The conditions for engaging in self-defense under UN Charter
Article 51, especially the restrictions on proportionality and necessity, are
understood as operating throughout the course of the armed conflict; if a
defending state undertakes action that is not necessary or proportionate, it
engages in its own unlawful use of force in violation of Article 2(4).45

434 The ILC held that the perpetrator needs to be aware that her conduct is part of an existing
plan or policy of aggression. (‘The mere material fact of participating in an act of aggression
is, however, not enough to establish the guilt of a leader or organizer. Such participation must
have been intentional and have taken place knowingly as part of a plan or policy of
aggression.”). ‘1996 International Law Commission Draft Code of Crimes, with Commentary
(excerpts)’ reprinted in Claus Kref and Stefan Barriga (eds.) The Travaux Préparatoires of the
Crime of Aggression (CUP 2011) 195, 198.

435 The norms of jus ad bellum are conventionally understood as the basis for the justified
transition from peace to war, whereby jus in bello defines conduct and responsibilities of the
belligerents during the state of war. See Carsten Stahn, ““Jus Ad Bellum”, “Jus In Bello”...”Jus
Post Bellum”?—Rethinking the Conception of the Law of Armed Force’ (2007) 17 EJIL 921,
926.

436 Eritrea—Ethiopia Claims Commission (Partial Award: Jus Ad Bellum—Ethiopia’s Claims
1-8) Reports of International Arbitral Awards, vol. XXVI 457 (19 December 2005) [17]-[19].
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Similarly, whatever actions an aggressor takes that serve to maintain, preserve,
or extend its aggression are all part of the jus ad bellum violation.*3

It is unclear which path the ICC will eventually take. Since both scenarios are
equally plausible in logical terms, the choice is immaterial for proving mens
rea regarding the existence of the contextual circumstances. If the ICC
restricts the application of jus ad bellum, the better for the accused. However,
if it opts for the continuous application of jus ad bellum, the actor suspected
to have caused the illegal use of armed force during the protracted armed
violence (eventually classified as part of an act of aggression) could not invoke
the defence of mistake of law claiming that she believed the ICC would make
a different assessment on the application of jus ad bellum.** This defence
would be possible only in a scenario where the ICC had previously determined
in its practice that the application of jus ad bellum ceases with the initial use
of armed force but now, for some reason, decides to reverse this position.***

As explained above, the ICC’s normative assessment of whether a particular
act constitutes a manifest violation of the UN Charter is immaterial for
establishing mental links between the perpetrator and an act of aggression.
The offender need only be aware of all the factual circumstances that establish
the illegality of state action and not of the illegality itself.

Lastly, the perpetrator must be aware that she is ‘in a position effectively to
exercise control over or to direct the political or military action of a State’.44
The leadership clause ‘control or direct’ is a circumstance element.*! The
default mental element requires that the perpetrator be aware that she obtained

437 Sean D. Murphy, Won Kidane, and Thomas R. Snider, Litigating War: Mass Civil Injury
and the Eritrea-Ethiopia Claims Commission (OUP 2013) 119.

438 See Art 32(2) ICCSt.

439 Roger S. Clark, a member of the Samoan delegation both in Rome and during the Kampala
Conference, makes a good point regarding cases where the defence of mistake of law actually
works: ‘It is no defense to a bigamy charge to insist on a belief that having two or more spouses
is legal, but there must be a defense for the actor who believes that the previous marriage had
terminated in divorce, even if this involved some mistake as to the law relating to divorce. The
typical case where the defense “works” is where the element in question...is what the Rome
Statute would call a “circumstance” element. A mistake of law that works is typically about
some law that is collateral to the central criminal proscription.” Roger S. Clark, ‘Drafting a
General Part to a Penal Code: Some Thoughts Inspired by the Negotiations on the Rome Statute
of the International Criminal Court and by the Court’s First Substantive Law Discussion in the
Lubanga Dyilo Confirmation Proceedings’ (2008) 19 Crim L Forum 519, 536. This is clearly
different from our case where the perpetrator is taking a risk by choosing to believe that the
ICC will make a normative determination that will serve her.

440 See Art 8bis ICC Elements of Crimes, Element 2.

441 See Clark, ‘Individual Conduct’ 565.
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such a position during her engagement in state action.**> The next chapter gives
a detailed account of the leadership requirement.

4.3 Conclusion

State aggression is collective in nature and thus is the product of many
individuals participating in a joint endeavour. According to Article 8bis(1) of
the Rome Statute, there are four crucial stages prior to an act of aggression—
planning, preparation, initiation and execution—at which individuals
contribute in varying degrees. To show the basis of criminal responsibility for
the crime of aggression, the prosecution needs to prove that the accused was
voluntarily engaged in at least one of those complex actions. This, however,
is meaningless if there is no necessary causal link between the individual
contribution and the criminal result. Although there are four conduct verbs,
there is only one consequence of the crime of aggression: the material act of
the use of armed force. Accordingly, the prohibitory norm of the crime of
aggression proscribes committing any of four acts (planning, preparing,
initiating, executing) that cause the use of a state’s armed force against another
state in violation of the UN Charter. To this end, an individual violates this
prohibitory norm if her participation in one of the four acts causes the use of
armed force.

Causing the use of force ‘merely’ represents a violation of the prohibitory
norm but is not necessarily wrongful. The actor may, for instance, have acted
to help her state use force in self-defence. As explained in Chapter 3,
wrongfulness is a violation of the prohibitory norm without justification. What
ultimately qualifies the perpetrator’s conduct as wrongful is that the act of the
use of force she caused constituted an act of aggression that manifestly
violates the UN Charter.

Finally, in order to blame the wrongdoer, a mental link between the perpetrator
and the crime has to be established. In effect, the prosecution must prove that
the offender voluntarily engaged in planning, preparing, initiating or
executing the state action and intended the use of armed force against another
state or was aware that such an event would take place as a result of her
conduct. In addition, the perpetrator needs to be aware of the factual
circumstances establishing that i) the use of armed force either constitutes in
and of itself or is part of an overarching act of aggression that manifestly
violates the UN Charter and ii) she can ‘control or direct’ state action. If all of

442 See 2009 Chairman’s Non-Paper on the Elements of Crimes’ 681.
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these conditions are met and there exists no excuse, the perpetrator is
blameworthy for the wrongdoing and thus liable for punishment.
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5 The Leadership Requirement

The attribution of criminal responsibility is the process of making objective
and subjective links between the accused and the crime. Therefore, a proper
understanding of the material and mental elements of the crime of aggression
is crucial for the theory of criminal responsibility. The framework set out in
the previous chapter provides a theoretical underpinning for situating the
leadership clause within the objective-subjective structure of the crime of
aggression, assisting its correct interpretation, and ultimately answering the
question of who is to be blamed and for what. Chapter 5 gives an account of
the leadership requirement and its functional role in the definition of the crime
of aggression and proposes the normative content of the current leadership
clause ‘control or direct’ based on an analysis of existing law. Section 5.1
begins by inquiring into the genealogy of the leadership clause and explains
the normative idea behind the concept. Since the Nuremberg era, the crime of
aggression has been considered a leadership crime that can be committed only
by ‘a person in a position effectively to exercise control over or to direct the
political or military action of a State’.** The leadership requirement in the
post-WWII period was ‘shape or influence’. During the negotiations of the
Rome Statute, the drafters opted for ‘control or direct’ as better capturing the
contemporary state power dynamic. The latter is narrower than the former but
does not exclude responsibility for those who are not in a formal leadership
position. Notwithstanding this shift, section 5.2 argues that the normative
premise of the leadership clause remained the same, viz. excluding followers
and limiting criminal responsibility only to leaders. Subsequently, section 5.3
juxtaposes the leadership clause and the actus reus paradigm of the basic
structure of international crimes to suggest that ‘control or direct” denotes a
normative determination that the individual had a decisive influence over the
state policy of the use of armed force.

443 Arts 8bis(1) and 25(3bis) ICCSt.
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5.1 The Genealogy of the Leadership Clause

5.1.1 The Idea of Leadership

The crime of aggression is considered a leadership crime.*** As stated before,
international crimes are products of a state or state-like organization that
creates the normative climate allowing perpetration. The direct commission is
typically carried out by rank-and-file individuals following superiors’ orders,
which emanate from structural policies created by the leaders. Conversely, it
is said that the commission of the crime of aggression is carried out directly
by the leaders.**

Prosecuting state leaders is the underlying motivation of criminalizing
aggression. As the German delegation stated in 1997 during the Preparatory
Committee’s Fifth Session on the establishment of the ICC,

While war crimes or crimes against humanity committed in the field will often
be difficult to be imputed to leaders in the centres of command, a provision on
[the crime of] aggression aims exclusively and directly at those responsible for
the war as such.*4

Actually, narrowing the scope of individual criminal responsibility for the
crime of aggression makes sense. States are run by leaders and their followers,
and we cannot expect everyone to be accountable for state actions. Since the
post-WWII trials, it has been generally accepted that only high-ranking state
agents can be held responsible for the crime of aggression, whereas common
rank-and-file soldiers are excluded from criminal responsibility.*’ Hence, the
leadership clause was introduced as a tool to limit the scope of the crime of
aggression to leaders and exclude followers.

The Nuremberg Military Tribunal (NMT) held that leaders, not followers, are
to be prosecuted for aggression. The court argued that there has to be a
standard for criminal responsibility, a threshold of sorts, that draws a line

444 See Roger S. Clark, 'Negotiating Provisions Defining the Crime of Aggression, its Elements
and the Conditions for ICC Exercise of Jurisdiction for It' (2010) 20 EJIL 1103, 1105.

445 In a similar vein see Cryer et al., An Introduction to International Criminal Law and
Procedure 312. Here the authors argue that while the other three core crimes are committed by
members of the armed forces, the crime of aggression can be committed only as part of state
policy and on behalf of a state.

446 1997 Proposal by Germany (February)’ reprinted in Claus KreB and Stefan Barriga (eds.)
The Travaux Préparatoires of the Crime of Aggression (CUP 2011) 233, 235.

447 Gillett, ‘The Anatomy of an International Crime: Aggression at the International Criminal
Court’ 860.
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between the guilty and the innocent for wars of aggression and that prevents
collective guilt and mass punishment.** According to the standard adopted
during the post-WWII trials, only a person in a position to ‘shape or influence’
a state’s policy can be held responsible for aggression.**’

As mentioned in the introduction of this thesis, there were no prosecutions for
aggression after Nuremberg and Tokyo. However, the crime of aggression has
been within the ICC’s jurisdiction since the adoption of the Rome Statue in
1998. Nonetheless, in contrast to the three other core crimes, there was no
agreement upon the definition of the crime of aggression, which was left to
the future review conference.** Resolution F of the Final Act of the UN
Diplomatic Conference of Plenipotentiaries on the Establishment of an
International Criminal Court tasked the Preparatory Commission for the
Establishment of an International Criminal Court with defining the crime of
aggression.*! The Preparatory Commission made the first concrete step at its
third session with the establishment of the Working Group on Aggression.
This group made no real significant contribution other than a summary of the
main positions towards the crime of aggression.*> The Assembly of States
Parties** took the second step and created the SWGCA.*** From 2003 to the
end of 2009, the SWGCA met several times and finally proposed a definition
of the crime of aggression in 2009.4* This definition was ultimately adopted
at the Kampala Conference in 2010.45¢

The ICC Statute marked a shift from the ‘shape or influence’ to a ‘control or
direct’ standard of leadership. Nonetheless, the normative purpose is the same:
to restrict criminal responsibility to a narrow circle of individuals who
constitute state leadership. Article 8bis(1) of the Rome Statute reads:

For the purpose of this Statute, ‘crime of aggression’ means the planning,
preparation, initiation or execution, by a person in a position effectively to
exercise control over or to direct the political or military action of a State, of

448 United States v. Carl Krauch et al., (Judgment) Trials of War Criminals Before the
Nuremberg Military Tribunals Under Control Council Law No.10, Vol. VIII (30 July 1948)
1126 (IG Farben).

449 High Command 487.

450 Arts 5(2), 121 and 123 ICCSt.

41 UN Diplomatic Conference of Plenipotentiaries on the Establishment of an International
Criminal Court (15 June—17 July 1998), A/CONF.183/10, Annex I (F).

452 Preparatory Commission for the International Criminal Court, Discussion paper proposed
by the Coordinator (9 December 1999), PCNICC/2002/WGCA/RT.1/Rev.2.

453 Art 112 ICCSt.

454 JCC-ASP/1/Res.1.

455 JCC-ASP/8/Res.6.

456 See ICC-RC/Res.6.
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an act of aggression which, by its character, gravity and scale, constitutes a
manifest violation of the Charter of the United Nations.*>’

Effectively, the crime of aggression can be committed only by a person ‘in a
position effectively to exercise control over or to direct the political or military
action of a State’. A ‘circumstance’ element of the crime, ‘control or direct’ is
today’s leadership clause of the crime of aggression.**

The leadership clause is also found in Article 25 of the Rome Statue (labelled
as ‘Individual criminal responsibility’), which provides for different modes of
liability. Paragraph 3 of Article 25(bis) reads ‘In respect of the crime of
aggression, the provisions of this article shall apply only to persons in a
position effectively to exercise control over or to direct the political or military
action of a State.’

Chapter 7 below comprehensively analyses the modes of criminal
responsibility in international law. At this juncture, what is important is that
Article 25 of the Rome Statute prescribes principal responsibility
(perpetratorship) in paragraph 3(a) and accessorial responsibility
(accessoryship) in paragraph 3(b)—(d). Two points are crucial: first, both
perpetration and complicity are recognized modes of liability for the crime of
aggression, and second, modes of criminal liability may be attributed only
when the accused satisfies the leadership requirement. The first point follows
from the so-called ‘differentiated approach’ that was advanced during the
Kampala process, which distinguishes between two types of leaders: ‘the
leader type principal perpetrators’ (those who commit the crime) and ‘the
leader type secondary perpetrators’ (those who contribute to the crime in ways
prescribed in article 25(3)(b)—(d)).***

In summary, the leadership clause was introduced with the normative purpose
of limiting the scope of criminal responsibility to those satisfying the
requirement of ‘control or direct’. As such, the clause adds another layer to
the theory of attribution of criminal responsibility. Let us now examine how
the notion of leadership has been construed in case law and various
documents.

47 (emphasis in the original).

438 See Clark, ‘Individual Conduct’ 565. Clark uses a janitor in the Ministry of Foreign Affairs
and a foot soldier as examples of parts of a state’s apparatus who are incapable of committing
the crime of aggression as they are not in the position of ‘control or direct’.

459 See 2005 Discussion Paper 1A.I11.1.a.
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5.1.2 Genesis of the Leadership Clause: First Steps after World
War II

The post-WWII tribunals faced at least two challenges in relation to crimes
against peace. The first and foremost was the need to find a legal grip to satisfy
the principle nullum crimen sine lege. Despite initially appearing
insurmountable, this daunting task was shrewdly overcome by the judges.**
The second challenge was to identify a common denominator of all
individuals prosecuted for crimes against peace.

The IMT held that lower-ranking state agents should not be held responsible
for the crime of aggression. The court stated that ‘Hitler could not make
aggressive war by himself. He had to have cooperation of statesmen, military
leaders, diplomats, and businessmen’.**' Hence, as only the major war
criminals were under the purview of the London Charter, there was no need
for the IMT to adopt a specific leadership standard. The IMTFE mainly
followed the jurisprudence of Nuremberg. The IMTFE judgment allotted 1079
pages to crimes against peace, compared with Nuremberg’s 21 pages, and did
not devise a leadership clause.*®

In late 1945, the Allied Powers enacted Control Council Law No. 10 (Law
No. 10)** to empower the occupying authority in each of the zones of
occupation to establish military tribunals. The NMT addressed the issue of
leadership in more detail in High Command and Ministries,*** adopting for the
first time the explicit policy-level requirement.

460 The IMT held that due to the Kellogg-Briand Pact, the waging of aggressive war was a crime
under international law in the late 1930s. The Court stated that ‘[a]fter the signing of the
[Kellogg-Briand] Pact, any nation resorting to war as an instrument of national policy breaks
the Pact. In the opinion of the Tribunal, the solemn renunciation of war as an instrument of
national policy necessarily involves the proposition that such a war is illegal in international
law; and that those who plan and wage such a war, with its inevitable and terrible consequences,
are committing a crime in so doing.” IMT Judgment 445; for criticism of the Nuremberg
Judgment see Weigend, ‘““In General a Principle of Justice”: The Debate on the “Crime against
Peace” in the Wake of the Nuremberg Judgment’.

461 IMT Judgment 449.

462 United States et al. v. Araki et al., The Tokyo War Crimes Trial (4 November 1948) IMTFE
Judgment).

463 Allied Control Council Law No. 10, Punishment of Persons Guilty of War Crimes, Crimes
Against Peace and Against Humanity (20 December 1945) 3 Official Gazette Control Council
for Germany 50-55 (1946) (Law No. 10).

464 U.S. v. von Weizsiicker et al., in Trials of War Criminals before the Nuremberg Military
Tribunals under Control Council Law No. 10, Nuremberg, October 1946 — April 1949, Vol.
XIV (1949).
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This subsection analyses how the relevant tribunals accounted for the notion
of leadership in the aftermath of WWIL. It starts with the first trial for
aggression held at the IMT. Although it did not adopt a leadership clause, the
IMT followed some criteria in identifying the highest state officials deemed
responsible for the crime of aggression. The subsequent section gives an
account of how the IMTFE tackled the issue of leadership. The last section
examines the assessment of the NMT, which adopted the first leadership
clause (shape or influence).

5.1.2.1 The Nuremberg International Military Tribunal

The IMT did not spell out the specific criteria for determining which
individuals should be held responsible for crimes against peace. Instead, the
IMT analysed the hierarchy level and level of participation of each accused to
determine if the individual participated in acts of aggression. Therefore, even
though the IMT’s judicial reasoning did not expressly list ‘responsibility
factors’ in the context of aggression, a close reading of the judgment reveals
that such factors were indeed considered by the Court.

There are at least two reasons for the absence of a leadership clause in the IMT
framework. First, according to the London Charter, the intent of the IMT was
to try the major criminals of the European Axis. ‘Major’ is again expressed in
the London Charter under Section III in the title ‘Committee for the
Investigation and Prosecution of Major War Criminals’. It was clear that only
the top-ranking German leaders would be prosecuted, and therefore adopting
any sort of policy requirement focused on leadership would be superfluous.
Second, the proceedings conducted at the IMT were the first international
proceedings to focus on the crime of aggression. Naturally, the judges and
parties participating in this historic enterprise did not anticipate the need for
specific criteria to guide both the trial chamber and the parties in determining
criminal liability.

Two counts of the indictment referred to aggression. Count one charged the
defendants with conspiring or having a common plan to commit crimes
against peace; count two charged the accused with committing specific crimes
against peace by planning, preparing, initiating, and waging wars of
aggression.*™ The IMT considered both counts together to illuminate the
importance of Hitler’s associates in crafting a common plan and waging war.
Among the 22 defendants for whom judgment was rendered, eight were
convicted of both counts, and four of count two only. The analysis of the

465 IMT Judgment 422.
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IMT’s reasoning below shows that the IMT did not have a clear standard for
determining individual criminal responsibility for crimes against peace.

The defendant Goring*®® was convicted of counts one and two primarily
because of his close relationship with Hitler. He was a high-ranking member
of both the Nazi Party and the government. The IMT found that he knew about
the aggressive plans and participated in the acts of aggression and aggressive
war. It held that he was ‘the planner and prime mover in the military and
diplomatic preparation for war which Germany pursued’.**’

The defendant Hess*®® was found guilty of counts one and two of the
indictment. He was Hitler’s deputy and a top official in the Nazi party. His
primary responsibility was to handle all party matters, acting in Hitler’s name
on all questions of leadership. The IMT stated that he had knowledge of the
aggressive plans and that he participated in the aggressive war.*®’

The defendant von Ribbentrop*’® was found guilty of counts one and two of
the indictment based on his close relationship with Hitler and his high-level
position in the government. The IMT held that he was in possession of
knowledge of the aggressive plans and participated in the acts of aggression.*”!

The defendant Keitel*’* was convicted of counts one and two based on his
high-level position in the military. It was proven that he had knowledge of the
aggressive plans and participated in the aggressive war.*”?

466 Goring was Commander-in-Chief of the Luftwaffe and Plenipotentiary for the Four-Year
Plan.

467 IMT Judgment 487.

468 Hess joined the Nazi Party in 1920. He was imprisoned with Hitler in the Landsberg fortress
in 1924 and became Hitler’s closest personal confidant. On 21 April 1933, he was appointed
Deputy to the Fiihrer, and on 1 December 1933, he was made Reich Minister without Portfolio.
On 4 February 1938, he was appointed member of the Secret Cabinet Council and a member of
the Ministerial Council for the Defense of the Reich.

469 IMT Judgment 488-9.

470 Ribbentrop joined the Nazi Party in 1932. He was made Foreign Policy Adviser to Hitler
and representative of the Nazi Party on foreign policy in 1933. He was appointed Delegate for
Disarmament Questions and, in 1935, Minister Plenipotentiary at Large. In 1936, he was
appointed Ambassador to England. In 1938, he succeeded von Neurath as Reich Minister for
Foreign Affairs.

A7V IMT Judgment 490-1.

472 Keitel was Chief of Staff to the Minister of War. In 1938, he became Chief of the High
Command of the Armed Forces.

473 IMT Judgment 492-3.
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The IMT based its convictions of the four others accused of counts one and
two of the indictment (Rosenberg,*’* Raeder,*”* Jod1*’® and von Neurath)*”” on
the same three criteria noted above: a high-level position, possession of
knowledge of the aggressive plans, and participation in the acts of aggression
and aggressive war.*’®

The IMT acquitted four other defendants (Frick,"” Funk,** Dénitz**' and
Seyss-Inquart)**? of count one for conspiring or having a common plan and
convicted them of count two of the indictment for planning, preparing,
initiating, and waging wars of aggression. The IMT held that they, like the
eight accused who were found guilty on both counts, all had knowledge of the
aggressive plans and participated in the acts of aggression and aggressive
war.**3 Except Seyss-Inquart, for whom the IMT failed to elaborate reasons,
the other defendants were acquitted of count one because they lacked
knowledge about the common plan and/or their participation in the conspiracy
was not proven. The IMT found that Frick was not a member of a common
plan or conspiracy to wage aggressive war because he was not present during

474 Rosenberg joined the Nazi Party in 1919. He was recognized as the Party’s ideologist, and
he developed and spread Nazi doctrines in the newspapers Vélkischer Beobachter and NS
Monatshefie, which he edited.

475 Raeder became Chief of Naval Command in 1928. In 1939, Hitler made him Grand Admiral.
He was a member of the Reich Defense Council. In 1943, he stepped down and became Admiral
Inspector of the Navy, a nominal title.

476 Jodl was Chief of the National Defense Section of the High Command from 1935 to 1938.
In 1939, he became Chief of the Operations Staff of the High Command of the Armed Forces.
His superior was Keitel, but he reported directly to Hitler on operational matters.

477 Von Neurath was a professional diplomat who served as German Ambassador to Great
Britain from 1930 to 1932. In 1932, he was appointed Minister of Foreign Affairs. He was made
Reich Minister without Portfolio, President of the Secret Cabinet Council and a member of the
Reich Defense Council on 4 February 1938. From 1939 to 1941, he was appointed Reich
Protector for Bohemia and Moravia.

478 IMT Judgment 496-525.

479 Frick was recognized as the chief Nazi administrative specialist and bureaucrat. He was
appointed Reichminister of Hitler’s first Cabinet. Among the positions he obtained, he was
Reich Director of Elections, General Plenipotentiary for the Administration of the Reich and a
member of the “Three-Man Council’.

480 Funk joined the Nazi Party in 1931 and soon after became one of Hitler’s personal economic
advisers. He took office as Minister of Economics and Plenipotentiary General for War
Economy in 1938 and as President of the Reichsbank in 1939.

481 Donitz took command of the first U-boat flotilla in 1935. In 1943, he was appointed
Commander-in-Chief of the German Navy. In 1945, he became Head of State, succeeding
Hitler.

482 Seyss-Inquart was an Austrian attorney who was appointed State Councillor in Austria in
1937. He officially joined the Nazi Party in 1938. He was appointed Minister of Security and
Interior of Austria, with control over the police.

483 IMT Judgment 500-522.
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the conferences at which Hitler outlined his aggressive plans. Funk became an
active participant in the aggressive war only after the aggressive plans were
defined,*®* and it was not proven that Donitz possessed knowledge about the
plans to wage aggressive war or had been privy to the conspiracy.**’

The structure of the IMT’s judgment shows that no strict criteria were
followed in the assessment of the participation of each of the accused in crimes
against peace. However, factors that appear to have guided the IMT in its
reasoning are evident in the judgment. In particular, the frequent use of the
term ‘high-level position’ in this judgment paved the way for the leadership
clause in place today. In this vein, the IMT also emphasized the importance of
de facto authority over de jure power. For instance, the IMT stressed the
importance of Donitz’s position, leadership role, decision-making authority
and significant contribution to waging the aggressive war rather than his
title.*

For each defendant convicted of crimes against peace, whether on count one
or two, the IMT found that he was in possession of knowledge of the
aggressive plans and/or participated in the acts of aggression and aggressive
war. Additionally, each convicted defendant was in a high-level position,
whether in the Nazi Party, the government or the military. A signpost for the
IMT in determining leadership position was the nature of the accused’s
relationship with Hitler. For instance, the IMT held that Goring, Hess and von
Ribbentrop influenced Germany’s aggressive policy because of their close
relationships with Hitler. Another key factor in identifying the top leadership
echelon was described by the IMT as follows:

Evidence from captured documents has revealed that Hitler held four secret
meetings, to which the Tribunal proposes to make special reference, because of
the light they shed upon the question of the common plan and aggressive war.
These meetings took place on 5th November 1937, 23rd May 1939, 22nd
August 1939, and 23rd November 1939. At these meetings important
declarations were made by Hitler as to his purposes, which are quite
unmistakable in their terms.*’

Consequently, attendance at these four meetings was deemed to indicate that
the defendant was among the founding fathers of the common plan for waging
war.

484 Tbid 504.
485 Tbid 508.
486 Tbid.

487 Tbid 424.
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In summary, this was the first time in history that an international tribunal was
established to try, infer alia, crimes against peace. Although the IMT did not
clearly delineate a leadership requirement, a high-level position in the Nazi
Party, government, or military was one of the key requisites in determining a
defendant's responsibility for crimes against peace. The situation changed in
subsequent trials as the leadership requirement emerged as an intrinsic part of
the crime of aggression.

5.1.2.2 The International Military Tribunal for the Far East

The IMTFE was established to allow major war criminals in the Far East to
face trial for offences committed during WWII. Whereas the IMT was created
pursuant to an agreement, the IMTFE was founded by the Special
Proclamation of General Douglas MacArthur, Supreme Commander for the
Allied Powers. The Charter of the International Military Tribunal for the Far
East (Tokyo Charter) envisaged crimes against peace as one of the core
crimes:

The following acts, or any of them, are crimes coming within the jurisdiction
of the Tribunal for which there shall be individual responsibility:

Crimes against Peace: Namely, the planning, preparation, initiation or waging
of a declared or undeclared war of aggression, or a war in violation of
international law, treaties, agreements or assurances, or participation in a
common plan or conspiracy for the accomplishment of any of the foregoing.**®

The IMTFE Judgment (Tokyo Judgment) allotted approximately 70% of the
whole decision to crimes against peace; the rest was devoted to war crimes
and crimes against humanity.**’ Controversially, the Allies decided not to
prosecute Emperor Hirohito. If Hitler had not committed suicide on 30 April
1945, he undoubtedly would have been exposed in Nuremberg. By contrast,
the Allies contended that Emperor Hirohito had only a symbolic role in
shaping the aggressive policy in Japan.**

The indictment lodged on 29 April 1946 comprised three groups of charges
against 28 accused, of which 55 counts were devoted to aggression.*’! For the
purpose of this article, the most important is group one, which contained
counts 1 to 36 and concerned crimes against peace. Counts 1 to 5 addressed
the common plan or conspiracy to commit crimes against peace; counts 6 to

488 Art 5(2)(a) Tokyo Charter.

489 See Sergey Sayapin, The Crime of Aggression in International Criminal Law: Historical
Development, Comparative Analysis and Present State (T.M.C. Asser Press 2014) 179.

490 Ibid.

YU IMTFE Judgment, 48, 448-54.
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17 addressed the planning and preparation of wars of aggression; counts 18 to
26 addressed the initiation of wars of aggression; and counts 27 to 36
addressed the waging of wars of aggression.*

The IMTFE found 25 defendants guilty of crimes against peace. Like its
predecessor in Nuremberg, the Tokyo Tribunal failed to explicitly define the
leadership standard. However, some responsibility factors were followed in
determining individual criminal responsibility for crimes against peace.

Sadao Araki*® was convicted of counts 1 and 27. The Tokyo Tribunal found
that he was one of the leaders of the conspiracy and participated in the
aggressive war. The Tribunal based its reasoning on his prominent positions
in both the military (he was a general) and government.*** Kenji Dohihara**
was convicted of crimes against peace after the Tribunal found that he was
one of the leaders involved in the aggressive plans. He was a colonel and later
a general in the Japanese Army.*’® The Tribunal found Kiichiro Hiranuma*’
guilty of crimes against peace as a leader with high-level positions in the
government.*® The accused Koki Hirota®”® was found guilty of aggression
because he participated in the common plan or conspiracy to wage aggressive
wars as a Foreign Minister. During his tenure of office in the government, the
Court found that Hirota occupied a high-level position and was a 'forceful

leader'.>®

The above examples clearly indicate that the Tokyo Tribunal required a high-
level position to establish criminal liability with respect to crimes against
peace. However, the IMTFE seems to have adopted slightly divergent
approaches in the cases of Kenryo Sato and Heitaro Kimura.

492 Tbid.

493 Araki was recognized as one of the prominent leaders of the Army movement. He assumed
office as Minister of War in December 1931. He was Minister of Education from 1938 to 1939.
% IMTFE Judgment 49, 775-7.

495 Dohihara was a colonel in the Japanese army and by April 1941 had attained the rank of
general.

496 IMTFE Judgment 49, 778-80.

497 Hiranuma was a President of the Privy Council from 1936 until 1939, when he became Prime
Minister. Later, he was the Minister Without Portfolio and Home Minister in the Second and
Third Konoye Cabinets.

498 IMTFE Judgment 49, 787-8.

499 Hirota was Foreign Minister from 1933 until 1936, when he became Prime Minister. In 1937,
he again assumed office as Foreign Minister in the First Konoye Cabinet.

500 IMTFE Judgment 49, 789-93.

111



For the defendant Kenryo Sato,*®! the Tokyo Tribunal required that two
important prerequisites must be satisfied to hold the defendant responsible for
participating in a common plan or conspiracy to commit crimes against
peace.’? The first was a position to influence the aggressive policy of Japan.
The second was knowledge of the aggressive policy and the development and
execution of those designs by the accused. Hence, the Tribunal stated:

It was thus not until 1941 that Sato attained a position which by itself enabled
him to influence the making of policy, and no evidence has been adduced that
prior to that date he had indulged in plotting to influence the making of policy.
The crucial question is whether by that date he had become aware that Japan's
designs were criminal, for thereafter he furthered the development and
execution of those designs so far as he was able.’%

In the next few passages of the judgment, the Tribunal maintained that the
answer to this question was positive beyond any doubt, as Sato delivered a
speech in August 1938 that revealed his complete familiarity with Japan’s
aggressive plans. The element of knowledge with respect to the crime of
aggression relates to the leadership standard in general since only leaders in
high-level positions can be aware of their state’s aggressive policy. Therefore,
by virtue of their position, lower-ranking state agents cannot be in a position
to have the requisite knowledge with respect to the crime of aggression.

The Tribunal’s reasoning in relation to Heitaro Kimura’s® criminal

responsibility is by far the most intriguing part of the Tokyo Judgment. The
IMTFE convicted him of crimes against peace, even though the Tribunal
explicitly stated that he was not a leader. According to the Tribunal’s findings,
Kimura was a valuable accomplice in the conspiracy to wage aggressive war
because he was the Vice Minister of War. Although he was not a leader, he
possessed knowledge of the Government’s plans and preparations for the
Pacific War and hostilities in China. He contributed to the aggressive policy
by giving advice based on his wide experience and by developing and
formulating aggressive plans that he initiated.’> Notwithstanding the fact that

301 Sato was promoted to the rank of lieutenant colonel in 1937. He was the ‘explainer’ of the
General Mobilization Law to the Diet. In 1941, he was appointed Chief of the Military Affairs
Section of the Military Affairs Bureau. From 1942 until 1944, he was the Chief of the Military
Affairs Bureau.

302 Historical Review on Development relating to Aggression (New York: United Nations 2003)
215 (Historical Review).

503 IMTFE Judgment 49,827.

304 Kimura became Vice-Minister of War in 1941. He was appointed Councillor of the Planning
Board and Councillor of the Total War Research Institute. In 1944, he became Commander-in-
Chief of the Burma Area Army, a post he held until the surrender of Japan in 1945.

305 IMTFE Judgment 49,808—11.
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he was not a high-level officer, the Tribunal found that his contribution was
crucial and sufficient and entailed his criminal liability with respect to crimes
against peace.

According to the wording of the IMTFE, the determination of leadership
position was the crucial point in substantiating criminal liability for crimes
against peace, albeit with one exception—the defendant Kimura. For most of
the accused, the Tokyo Tribunal considered their leadership position proven
by their status. Some of the accused were prominent military officers, and
others were high-level Government officials. During their incumbency, they
shaped the aggressive policy of Japan. In Sato’s case, the Tribunal found him
criminally liable on the basis of his position, which enabled him to influence
the making of aggressive policy. Thus in future international trials, leadership
position became one of the indicators of responsibility for crimes against
peace.

5.1.2.3 Subsequent Nuremberg Trials

Only a couple of months after the IMT rendered its judgment, the Allied
Powers issued Law No. 10 authorizing the occupying authority in each of the
zones of occupation to establish tribunals to prosecute war criminals and other
similar offenders not addressed in the Nuremberg Judgment. For the American
zone in Germany, the United States created military tribunals pursuant to the
foregoing law. Twelve trials were carried out in the period between 1946 and
1949, and only in four of these cases were defendants prosecuted for crimes
against peace,’® namely, IG Farben, Krupp,” High Command and
Ministries.

The relevant provision of Law No. 10 pertaining to individual criminal
responsibility for the crime of aggression is Article 2, paragraph 2, which
reads

Any person without regard to nationality or the capacity in which he acted, is
deemed to have committed a crime as defined in paragraph 1 of this Article, if
he was (a) a principal or (b) was an accessory to the commission of any such
crime or ordered or abetted the same or (c) took a consenting part therein or (d)
was connected with plans or enterprises involving its commission or (€) was a
member of any organization or group connected with the commission of any
such crime or (f) with reference to paragraph 1(a) if he held a high political,
civil or military (including General Staff) position in Germany or in one of its

306 Historical Review 69.
307 United States v. Krupp Von Bohlen und Halbach et al., Military Tribunal 111, 9 Trials of War
Criminals Before the Nuremberg Military Tribunals Under Control Council Law No. 10 (1950)

(Krupp).
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Allies, co-belligerents or satellites or held high position in the financial,
industrial or economic life of any such country.>%

The wording ‘any person’ clearly rejects the idea of a formal leadership
requirement for criminal responsibility. Conversely, point (f) requires a
leadership position but not as a prerequisite. At first glance, this implies that
mere authority incurs criminal responsibility for the crime of aggression.
However, this was not the case in subsequent Nuremberg trials. Judge Herbert
confirmed in his concurring opinion in /G Farben that this provision

might be held to mean that the holders of high political, civil or military
positions in Germany, or holders of high positions in the financial or economic
life of Germany, are deemed, ipso facto, to have committed crimes against
peace. The prosecution in this case disclaims any such literal construction and
recognizes that criminal guilt does not attach automatically to all holders of
high positions. No such literal interpretation could be permitted. Paragraph 2(f)
merely requires that the fact that a person held such a high position to be taken
into consideration with all of the other evidence in determining the extent of
individual knowledge and participation in crimes against peace. The provision
does, however, serve to refute the contention that private businessmen or
industrialists are excluded from the possibility of complicity in ‘crimes against
peace’ as a matter of law.>%

Thus, point (f) is understood as a circumstantial requirement that is to be taken
into account with other circumstances in determining one’s criminal
responsibility. Moreover, this provision, as the judge noted, unequivocally
rejects the idea that business leaders cannot bear responsibility for the crime
of aggression. Case law after the IMT gradually adopted the formal leadership
requirement as a prerequisite for criminal responsibility.

For the purpose of this study, it is unnecessary to discuss these cases in any
detail except IG Farben and High Command. IG Farben was the first case in
which the leadership requirement was adopted, albeit in somewhat vague
terms. In High Command, the NMT considered the leadership requirement
more broadly and tackled related issues by providing substantive
explanations. In Ministries, the NMT accepted the leadership standard of
‘shape or influence’ previously established in High Command.

508 Art 2(2) Law No. 10.
309 Concurring opinion of Judge Herbert on the charges of crimes against peace, IG Farben
1299-1300.
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5.1.2.3.1 United States of America v. Carl Krauch et al. (the IG Farben
trial)

In 1946, the United States brought a case against 24 high-level officials,
including the board chairman, Carl Krauch, of the largest industrial
corporation in Europe at the time, IG Farben. All defendants were charged on
count one (‘commission of crimes against peace through the planning,
preparation, initiation, and waging of wars of aggression and invasion of other
countries’) and count five (‘the participation by the defendants in a conspiracy
to commit crimes against peace’).’'? IG Farben had a substantial role in the
German aggressive policy-making process. In his concurring opinion, Judge
Herbert stressed the great importance of the corporation and maintained that
it provided critical war materials without which the policy makers of the Third
Reich would not have considered commencing war.’''" Nonetheless, all
defendants were acquitted on counts one and five, as the NMT was not
satisfied with the evidence on the mens rea requirement.’> However, the
judgment is important as it clarified some issues regarding the leadership
component.

IG Farben was the first judgment to tackle the issue of the leadership
requirement as a prerequisite for criminal responsibility for the crime of
aggression. The chambers reiterated the IMT’s approach that a government
and its military power are led by individuals who control the policies that may
lead to aggressive war. It is the responsibility of such individuals and not the
government that is the subject of the crime of aggression.>'* Subsequently, the
chambers identified one of the main issues as

...the problem of determining the guilt or innocence with respect to the waging
of aggressive war on the part of men of industry who were not makers of policy
but who supported their government during its period of rearmament and who
continued to serve that government in the waging of war, the initiation of which
has been established as an act of aggression committed against a neighboring
nation.’!#

319 IG Farben 1082.

31T Concurring opinion of Judge Herbert, ibid 1216.

312 “The evidence falls far short of establishing beyond a reasonable doubt that their endeavours
and activities were undertaken and carried out with the knowledge that they were thereby
preparing Germany for participation in an aggressive war or wars that had already been planned
either generally or specifically by Adolf Hitler and his immediate circle of Nazi civil and
military fanatics.” /G Farben 1123.

513 Tbid 1125.

514 Tbid.

115



The tribunal bore in mind that mass punishment should not be imposed on the
entire manpower of Germany; instead, there should be a clear line between
guilt and innocence with a view to one’s position of authority.’'s

Clearly, the issue at stake was identifying the type of authority needed for
criminal responsibility for the crime of aggression. Unfortunately, the tribunal
did not do much in this respect. It did, however, emphasize the problem and
concluded the following:

Strive as we may, we are unable to find, once we have passed below those who
have led a country into a war of aggression, a rational mark dividing the guilty
from the innocent. Lest it be said that the difficulty of the task alone should not
deter us from its performance, if justice should so require, here let it be said that
the mark has already been set by that Honorable Tribunal in the trial of the
international criminals. It was set below the planners and leaders, such as
Goering, Hess, von Ribbentrop, Rosenberg, Keitel, Frick, Funk, Doenitz,
Raeder, Jodl, Seyss-Inquart, and von Neurath, who were found guilty of waging
aggressive war, and above those whose participation was less and whose
activity took the form of neither planning nor guiding the nation in its
aggressive ambitions. To find the defendants guilty of waging aggressive war
would require us to move the mark without finding a firm place in which to
reset it. We leave the mark where we find it, well satisfied that individuals who
plan and lead a nation into and in an aggressive war should be held guilty of
crimes against peace, but not those who merely follow the leaders and whose
participations...>!6

The standard that /G Farben suggests is ‘below the planners and leaders, such
as Goering and Hess’ and above ‘mere followers’. As mentioned above, the
significance of this judgment is that it was the first time the leadership
requirement was proposed, albeit vaguely. However, it was already clear that
criminal responsibility for the crime of aggression is ‘limited to those who are
responsible for the formulation and execution of the policies that result in the
carrying on of such a war’.?'” Lowering the standard below that, according to
the NMT, might bring about the risk of collective guilt and mass punishment,
in addition to potentially imposing too onerous a burden on the common

315 “The defendants now before us were neither high public officials in the civil government nor
high military officers. Their participation was that of followers and not leaders. If we lower the
standard of participation to include them, it is difficult to find a logical place to draw the line
between the guilty and the innocent among the great mass of German people. It is, of course,
unthinkable that the majority of Germans should be condemned as guilty of committing crimes
against peace. This would amount to a determination of collective guilt to which the corollary
of mass punishment is the logical result for which there is no precedent in international law and
no justification in human relations.” Ibid 1126.

516 Tbid.

517 Tbid 1124.
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citizen to question his state’s policies. The tribunal held that only four
defendants had the required authority: Krauch, Schmitz, von Schnitzler and
ter Meer; however, they were acquitted because the prosecution did not
provide enough evidence that they had knowledge of Hitler’s aggressive
plans.>'®

5.1.2.3.2 United States of America v. Wilhelm von Leeb et al. (High
Command)

In High Command, 14 high-ranking officers in the German military were
prosecuted for crimes against peace.’’® This was the first trial for crimes
committed during WWII in which the Court addressed the issue of leadership
in a more detailed manner, under the section ‘Count One of the Indictment—
Aggressive War’.%2° While IG Farben set forth that leaders, not followers, are
to be prosecuted for crimes against peace, in High Command the tribunal held
that the crime of aggression can be committed by leaders only at the policy
level since war, in Clausewitzian terms, is an instrument of policy. In this vein
the NMT stated the following:

The crime denounced by the law is the use of war as an instrument of national
policy. Those who commit the crime are those who participate at the policy
making level in planning, preparing, or in initiating war...It is self-evident that
national policies are made by man. When men make a policy that is criminal
under international law, they are criminally responsible for so doing. This is the
logical and inescapable conclusion.3!

This is arguably the most important precedent of High Command. For the first
time, the crime of aggression was considered an intrinsically policy-level
crime. Moreover, the NMT made an important distinction between
commanders and leaders. Not every commander was a leader; what mattered
most for determining whether an individual held a leadership position was
their contribution to state policy. Acts of commanders that could be interpreted
as planning, preparing, giving orders and fighting a war did not amount to acts
of aggression for inclusion in count one of the indictment.**

The accused’s occupation of a leadership position was an intrinsic element of
the crime, without which one could not be held responsible:

518 See Historical Review 80—1.
519 Tbid 84.

320 High Command 485.

521 Thid 490.

522 Thid 490.
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There first must be actual knowledge that an aggressive war is intended and
that if launched it will be an aggressive war. But mere knowledge is not
sufficient to make participation even by high ranking military officers in the
war criminal. It requires in addition that the possessor of such knowledge, after
he acquires it shall be in a position to shape or influence the policy that brings
about its initiation or its continuance after initiation, either by furthering, or by
hindering or preventing it. If he then does the former, he becomes criminally
responsible; if he does the latter to the extent of his ability, then his action shows
the lack of criminal intent with respect to such policy.>?*

Accordingly, the tribunal maintained that mere knowledge of an aggressive
war did not entail criminal liability if the accused was not in a position to
shape or influence the state policy. Moreover, the Tribunal held that the most
important element was one’s de facto power to shape or influence the policy
of a state; mere rank or status should serve only as an indication and not as
conclusive evidence of such power.”** The NMT acknowledged that there
could be a situation in which a leader did not know that the planning and
preparation for war was in violation of international law.”> A defendant
lacking such knowledge cannot be guilty of an offence.’*

The NMT made a clear distinction between those with leadership

characteristics and common foot soldiers:*?’

International law condemns those who, due to their actual power to shape and
influence the policy of their nation, prepare for, or lead their country into or in
an aggressive war. But we do not find that, at the present stage of development,
international law declares as criminals those below that level who, in the
execution of this war policy, act as the instruments of the policy makers.
Anybody who is on the policy level and participates in the war policy is liable
to punishment. But those under them cannot be punished for the crimes of
others. The misdeed of the policy makers is all the greater in as much as they
use the great mass of the soldiers and officers to carry out an international
crime; however, the individual soldier or officer below the policy level is but
the policy makers' instrument, finding himself, as he does, under the rigid
discipline which is necessary for and peculiar to military organization.*

Intriguingly, the NMT addressed the ethical aspect of leadership
responsibility. The contemporary view was that a plea of superior orders was

523 Thid 487.

524 Tbid 488.

525 Tbid 487-8.

526 Tbid.

527 Historical Review 92.
328 High Command 488.
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not a defence but only a factor that could mitigate the sentence.’” However,
holding a leadership position entails additional responsibilities. In that vein,
the NMT held that ‘it would have been eminently desirable had the
commanders of the German armed forces refused to implement the policy of
the Third Reich by means of aggressive war ... had they done so, they would
have served their fatherland and humanity also’.**" In this vein, one can argue
that a high-level officer should have an affinity to disobey such orders, as this
type of affinity likely brought him to that position in the first place.

In conclusion, in High Command the NMT set out a three-limbed test for the
imposition of individual criminal responsibility for crimes against peace.>*’
First, the perpetrator must know that an aggressive war is intended and that
the war is illegal according to the norms of international law and treaties.
Second, the perpetrator must be in a position to shape or influence the state’s
aggressive policy. Knowledge of aggressive plans is not assumed of those in
high-ranking positions; each element must be proven separately. Finally, a
perpetrator must have taken some action in furtherance of the aggressive
policy. Unlike /G Farben, in which four defendants were deemed to have
satisfied the necessary leadership position (required authority) but were
acquitted for mens rea reasons, in High Command the defendants were
acquitted for the lack of position of authority to shape or influence the German
aggressive policy-making process.

5.1.3 Conclusion on the ‘Shape or Influence’ Leadership
Qualifier

The crime of aggression was prosecuted for the first time at the IMT. The
court did not adopt a specific leadership requirement as a prerequisite for
criminal responsibility since its mandate was to prosecute the ‘major war
criminals’. However, in its reasoning, the IMT elucidated the leadership
positions of the defendants and thus implicitly recognized the importance of
having a high-level position in shaping government policy. The IMTFE
embraced this position entirely in its reasoning, and the explicit leadership
requirement emerged only at the NMT. First, in /G Farben, the NMT held that
the leadership standard was already set at the IMT. The NMT stated that

329 See Art 8 London Charter; for more about the doctrine of absolute liability, see Yoram
Dinstein, The Defence of ‘Obedience to Superior Orders’ in International Law (reprinted edn.
OUP 2012) 68-76.

30 High Command 488.

31 See Heller, ‘Retreat from Nuremberg: The Leadership Requirement in the Crime of
Aggression’ 486.
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...a rational mark dividing the guilty from the innocent...was set below the
planners and leaders, such as Goering, Hess, von Ribbentrop...who were found
guilty of waging aggressive war, and above those whose participation was less
and whose activity took the form of neither planning nor guiding the nation in
its aggressive ambitions.>3

This includes individuals outside of formal state structures, ie so-called civil
society leaders. ** In High Command, the NMT held that the crime of
aggression criminalizes the behaviour of policy makers. The court held that
leaders are those individuals with the actual power to shape or influence the
policy of their state. Individual foot soldiers and officers below the policy
level are regarded as the policy makers’ instruments and therefore are
excluded from criminal responsibility for aggression. Hence, the ‘shape or
influence’ requirement was the first explicit leadership requirement for the
crime of aggression.

The post-WWII courts clearly required a leadership position as a prerequisite
for criminal responsibility for the crime of aggression. The analysis above
suggests a threefold conclusion: i) leaders shape or influence government
policies, ii) responsibility for aggression is not restricted to only the highest
state leadership, and iii) individuals from civil society may satisfy the
leadership requirement. These are very abstract points, but a more nuanced
conclusion is elusive at this juncture.

5.2 The Current Leadership Qualifier

The modern definition of the crime of aggression was adopted in 2010, and
since 2018 the ICC has exercised jurisdiction over the crime.>** This section
gives an account of the drafting process of the new leadership clause and
explains why the international community opted for ‘control or direct’ instead
of the Nuremberg leadership standard of ‘shape or influence’.%** This inquiry
will clear up some of the ambiguities surrounding the new leadership
requirement. Most importantly, it will explain the drafters’ intentions on who
qualifies as the leadership of a state. Subsequently, the section briefly
considers some of the major criticisms regarding the new qualifier. Some
commentators have argued for ‘shape or influence’ as a better option for the

32 See IG Farben 1126.

333 This position was echoed in Krupp 105 (‘We do not hold that industrialists as such, could
not under any circumstances be found guilty upon such charges.’)

34 JCC-ASP/16/Res.5.

535 [CCSt Arts 8(bis) and 25(3bis) ICCSt.
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ICC since ‘control or direct” appears too stringent and does not capture non-
formal state leaders, such as business or religious leaders. This criticism
notwithstanding, this section will show that ‘control or direct” does open up
the possibility for the ICC to prosecute civil society leaders. Section 5.2
concludes by elucidating the drafters’ intention as to who can qualify as a state
leader in the crime of aggression.

5.2.1 The Introduction of the ‘Control or Direct’ Standard

In the aftermath of WWII, there was no statutory provision on the leadership
requirement. The NMT adopted the ‘shape or influence’ standard in High
Command and applied it in subsequent trials. The first time the leadership
requirement was explicitly mentioned in an international document was in the
ILC’s Draft Code of Crimes against the Peace and Security of Mankind in
1996.5% In 1947, the UN General Assembly requested that the ILC formulate
the principles of international law recognized in the Nuremberg Charter and
judgment and, in accordance with those principles, draft a code of offences
against the peace and security of mankind.**” Due to various perplexities, the
ILC did not produce the Draft until half a century after it was originally
tasked.>3

Article 16 thereof—with the name ‘Crime of aggression’—prescribes
responsibility for the crime of aggression to ‘[a]n individual who, as leader or
organizer, actively participates in or orders the planning, preparation,
initiation or waging of aggression committed by a State shall be responsible
for a crime of aggression.” In the statute itself, the qualifiers ‘leader’ and
‘organizer’ are not explained further. However, the ILC adopted
commentaries on the Draft and addressed this issue.” Calling on the
Nuremberg precedent, the ILC stipulated that criminal responsibility for the
crime of aggression is reserved only to the group of individuals with the
necessary authority to play a decisive role in the state’s aggressive policy. The
terms ‘leaders’ and ‘organizers’ ought to be construed broadly enough to
cover leaders from the military, political, diplomatic, and industrial spheres.>*

36 Yearbook of the International Law Commission (1996) vol. I (Part Two), UN Doc.
A/CN.4/SER.A/1996/Add.1.

37 See ‘Formulation of the Principles Recognized in the Charter of the Nuremberg Tribunal
and in the Judgment of the Tribunal’, UNGA 76 (21 November 1947), A/RES/177(II) 111-2.
338 See Jean Allain and John R.W.D. Jones, ‘A Patchwork of Norms: A Commentary on the
1996 Draft Code of Crimes against the Peace and Security of Mankind’ (1997) 8 EJIL 100, 100.
339 See Yearbook of the International Law Commission (1996) vol. II (Part Two), UN Doc.
A/CN.4/SER.A/1996/Add.1. 43.

349 Tbid [2] (emphasis added).

121



In the words of the ILC, individual criminal responsibility for the crime of
aggression is both intrinsically and inextricably linked to the act of aggression.
Leaders or organizers actively participate in the act, as they ‘have the
necessary authority or power to plan, prepare, initiate or wage aggression.” 3!
The ILC concludes that ‘individuals who played a decisive role in planning,
preparing, initiating or waging aggression’ incur criminal responsibility for
aggression.>*

Based on these observations, individuals with the necessary authority or
power to decisively influence the state’s decision on the use of armed force
ought to be criminally responsible for aggression. Crucially, the ILC did not
restrict criminal liability to the direct commission of the crime (principal
responsibility). It clearly stated that those with a ‘decisive role’ may
participate in the act of aggression by way of planning, preparing, initiating
or waging aggressive war.>* This is a coherent conclusion, as a businessman
is not expected to directly plan a war of aggression just as a person who
furnishes a murder weapon is not expected to directly commit the murder.
Both decisively influence the crime, and even though they do not commit it
directly, they nonetheless incur responsibility as accessories.>*

The effort of the ILC to define the crime of aggression was significant.’*’
However, more pertinent fravaux préparatoires of the ‘control or direct’
leadership requirement started with the opening of the Ad Hoc Committee on
the Establishment of an International Criminal Court in 1995.54 Already in the
1998 Draft Statute for an International Criminal Court there was a leadership
standard of ‘control or direct’.**” A provision on the definition of the crime of
aggression (Article 5 thereto) was proposed as three options, all of which
included the clause ‘committed by an individual [who is in a position of
exercising control or capable of directing political/military action in a State]’.
The shift from ‘leaders or organizers’ to individuals in a position of ‘control

341 Tbid [4].

342 Tbid.

343 Tbid.

344 See Chapter 8 below.

345 On this point, see Roger O’Keefe, ‘The ILC’s Contribution to International Criminal Law’
(2006) 49 GYIL 201.

46 Barriga marks 3 April 1995, the date of the opening of the Ad Hoc Committee on the
Establishment of an International Criminal Court, as the beginning of the preparatory works for
the definition of the crime of aggression adopted in Kampala 2010. See Barriga, ‘Negotiating
the Amendments on the Crime of Aggression’ 4.

347 See UN Diplomatic Conference of Plenipotentiaries on the Establishment of an International
Criminal Court (15 June-15 July 1998), Report of the Preparatory Committee on the
Establishment of an International Criminal Court, UN Doc. A/CONF.183/2/Add.1 (14 April
1998).
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or direct’” came at the effort of the German delegation in 1997.54 The
delegation noted that several other delegations had opined that the terms
‘leaders’ and ‘organizers’ might be too broad to define the outer limits of
criminal responsibility for aggression, notwithstanding the borrowing of these
terms from Nuremberg.’* This was the first time that the terms ‘control’ and
‘direct’ entered the definition of the crime of aggression. What follows is a
brief history of the preparatory works concerning the crime of aggression’s
leadership requirement of ‘control or direct’.

5.2.1.1 The Working Group on Aggression

The crime of aggression has been within the purview of the ICC since 1998
and the adoption of the Rome Statue.’® Nonetheless, in contrast to the three
other core crimes (genocide, crimes against humanity and war crimes), there
was no agreement upon its definition, which was left to the future review
conference.”' Resolution F of the Final Act of the UN Diplomatic Conference
of Plenipotentiaries on the Establishment of an International Criminal Court
tasked the Preparatory Commission for the Establishment of an International
Criminal Court with defining the crime of aggression.>*?

The Preparatory Commission made the first concrete step at its third session
with the establishment of the Working Group on Aggression. In 2001, on a
proposal made by Guatemala, the term ‘effectively’ was inserted in the
definition.>s* The ambiguity surrounding this term was eliminated in 2002 with
a proposal made by Samoa. The Samoan delegation explained that the term
‘effective’ is solely meant to exclude figureheads, ie state officials formally
occupying leadership positions but without actual control over state policy.>*
Samoa also proposed that the phrase ‘need not formally be a member of the
Government or the military’ be included in the definition, as this was in line

348 (emphasis added).

349 ¢1997 Proposal by Germany (February)’ 223-4.

350 See Art 5 ICCSt.

351 Art 123 ICCSt.

332 UN Diplomatic Conference of Plenipotentiaries on the Establishment of an International
Criminal Court (15 June—17 July 1998), A/CONF.183/10, Annex I (F).

333 <2001 Proposal by Guatemala’ reprinted in Claus KreB and Stefan Barriga (eds.) The
Travaux Préparatoires of the Crime of Aggression (CUP 2011) 393, 393 (‘A person commits
the crime of aggression who, being in a position effectively to exercise control over or direct the
political or military action of a State, intentionally and knowingly orders or intentionally,
knowingly and actively participates actively in the planning, preparation, initiation or waging
of aggression committed by that State.”).

334 ¢2002 Proposal by Samoa’ reprinted in Claus KreB and Stefan Barriga (eds.) The Travaux
Préparatoires of the Crime of Aggression (CUP 2011) 403, 408 (emphasis added).
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with the Nuremberg precedent.’>* Similarly, in 2003, Cuba proposed that an
individual should qualify as a state leader if he is in a position to ‘control or
direct’, inter alia, the ‘economic’ action of a state.’*® However, this approach
was rejected.

Overall, this group made no real significant contribution other than a summary
of the main positions on the crime of aggression.*’ The leadership qualifier is
significant as ‘effectively’ was adopted before ‘control or direct’, the term that
is meant to exclude figureheads from criminal responsibility for aggression.
The wording “in a position effectively to exercise control over or to direct the
political or military action of a State’**® remained valid until the end of the
drafting process of Article 8bis of the Kampala resolution.

5.2.1.2 The Special Working Group for the Crime of Aggression

The Assembly of States Parties took the second step and created the
SWGCA.* From 2003 to the end of 2009, the SWGCA met several times
and finally proposed a definition of the crime of aggression in 2009.°®° Four
important intersessional meetings were organised at Princeton University at
the invitation of the Government of Liechtenstein. This became known as the
‘Princeton Process’*! and was chaired by Ambassador Christian Wenaweser.
The definition proposed in 2009 was ultimately adopted at the Kampala
Conference in 2010.°%

Guided by the jurisprudence of the Nuremberg and Tokyo tribunals, the
SWGCA reaffirmed in its earliest papers that the crime of aggression is
'reserved' for high-ranking state officials.’*® Those who are unable to
‘influence the policy of carrying out the crime’ should be excluded from
criminal responsibility.’** In other words, by virtue of their position, lower-

355 1bid (‘The perpetrator, who need not formally be a member of the Government or the

military, [was in] [occupied] an [actual] [effective] position to exercise control over or direct
the political or military action of the State which [was responsible for] [committed] the act of
aggression’).

336 ¢2003 Proposal by Cuba (September)’ reprinted in Claus KreB and Stefan Barriga (eds.) The
Travaux Préparatoires of the Crime of Aggression (CUP 2011) 423, 423.

337 Preparatory Commission for the International Criminal Court, Discussion paper proposed
by the Coordinator (9 December 1999), PCNICC/2002/WGCA/RT.1/Rev.2.

338 <2002 Coordinator’s Paper (July)’ 412.
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ranking state agents cannot be aware of the aggressive plans of their state, as
only high-level officials have access to such information. Therefore, since
lower-ranking officials do not possess the cognitive component of the mental
element—awareness, they cannot be responsible for the crime of aggression.

In the initial stage, the SWGCA was confronted by two different approaches
concerning the scope of the leadership concept. The main question was which
levels of power constitute the leadership circle. One approach advocated that
all persons in a position to exert decisive influence over the policies of the
state ought to be criminally responsible.’® Decisive influence is a broad
concept originally proposed by the ILC to include more than top-ranking
decision makers, such as social, business and spiritual leaders. The alternative
approach suggested that the scope of leadership be understood more
restrictively. Thus, leadership would be narrowed to only high-ranking state
officials, excluding, for instance, legal advisers who cannot achieve effective
control over a state’s military actions.’®® The argument against the latter
proposal was that inserting such a standard would make it rather difficult to
prove the criminal liability of persons outside the circle of direct leaders.*®’

The SWGCA took both approaches into consideration and sought to find a
solution that would be satisfactory to the States Parties to the Rome Statute,
which would ultimately decide whether to adopt the definition recommended
by the group. The outcome was a leadership clause that remained true to the
Nuremberg precedent, albeit with different wording than in High Command.
Accordingly, only a person ‘in a position to effectively exercise control over
or to direct the political or military action of a State’ could commit the crime
of aggression.”®®

The SWGCA made an important distinction between two types of leaders who
could meet the ‘control or direct’ requirement. The group reaffirmed that the
underlying collective act distinguishes the crime of aggression from the other
core crimes, for which there are lists of possible wrongful conduct (killing,
rape, etc.).’® An individual perpetrator cannot commit an act of aggression by
himself. Carrying out aggressive acts is a group effort by individuals
belonging to the state apparatus. The principal perpetrator is a person who
commits the crime (‘the leader type principal perpetrator’), while others who
participate in the crime in a way prescribed in Article 25(3)(b)—(d) of the
Rome Statute are secondary perpetrators (‘the leader type secondary

365 JCC-ASP/3/SWGCA/INF.1 [49].
366 JCC-ASP/3/SWGCA/INF.1 [49].
367 ICC-ASP/6/SWGCA/INF.1 [12].
368 Art 8bis(1) ICCSt.

369 See 2005 Discussion Paper 1 473-4.
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perpetrators’).® Accordingly, whereas the leader type principal perpetrators
directly plan, prepare, initiate or execute an act of aggression, the leader type
secondary perpetrators participate by aiding and abetting the commission of
the act or in another way listed in Article 25(3)(b)—(d) of the Rome Statute.

There is a seeming difference in scope between the post-WWII and ICC
standards; ie one can argue that the ‘shape or influence’ concept is broader
and encompasses persons who would not meet the ‘control or direct’
requirement. However, as the intention of the SWGCA was not to depart from
the legacy of Nuremberg and Tokyo,”’' the question that remains is whether
the current leadership criterion captures those public actors who were
considered responsible for aggression during the post-WWII trials.

Some delegations suggested ‘shape or influence’ as a more appropriate
qualifier that would guard the Nuremberg legacy more aptly.’”> The other
camp, however, considered ‘shape or influence’ too broad*”® and thus ‘might
create more problems than it would solve.’s* Ultimately, the SWGCA reached
an agreement between the camps whereby the language of ‘control or direct’
was considered sufficiently broad to include persons outside the state’s formal
leadership (non-immediate leaders), such as industrialists.’”> For the SWGCA,
the linguistic choice of ‘control or direct’ does not infringe on the Nuremberg
precedent by any means.

Notwithstanding the intention of the SWGCA to include non-immediate state
leadership with the new ‘control or direct’ standard, this clause has received
immense criticism. The next subsection explores some of the relevant
scholarly dialogue.

570 Tbid.

371 The SWGCA has always understood that the ‘control or direct’ captures persons outside the
realm of formal state authority. In fact, this was so apparent that the SWGCA did not consider
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influence’ because ‘control or direct’ might fall short in capturing industrialists. See Coalition
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5.2.2 A Critique of ‘Control or Direct’

A number of scholars have expressed fears that the SWGCA’s linguistic
choice of ‘control or direct’” will be unable to capture leaders seen as
responsible in the post-WWII era. Others, however, have praised the new
qualifier as a better fit for the ICC’s crime of aggression.

According to some commentators, the new definition of the crime of
aggression entails criminal responsibility only if the perpetrators were in
positions of direct political or military leadership.”’® Likewise, Heller argues
that private economic actors could never meet the ‘control or direct’ criterion
even when aggression could not have occurred without their help. In such an
assertion, he relies heavily on the reasoning of the Nuremberg tribunals.””” In
his Retreat from Nuremberg: The Leadership Requirement in the Crime of
Aggression, Heller argues that the SWGCA, contrary to popular belief, did
little justice to the leadership clause and retreated from the Nuremberg
principles by omitting economic actors and complicit third-state officials from
criminal responsibility for aggression.””® Drumbl aligns with Heller’s opinion
that the ICC standard is too onerous and as such will hamper the domestic
judiciary in identifying the systemic causes of aggression.’” According to
Drumbl, if this definition is accepted in national legislations, it will exonerate
all smaller participants from criminal responsibility.’*® Scharf concludes that
the shift to ‘control or direct’ restricts individual criminal responsibility for
aggression to ‘presidents, prime ministers, and top military leaders such as
ministers of defence and commanding generals’.*®" Accordingly, low-level
politicians, low-ranking military officials and people acting in a private
capacity would be excluded from criminal liability since, infer alia, they are
not in possession of knowledge about the aggressive plans of their state.

376 See Mauro Politi, ‘The Debate within the Preparatory Commission for the International
Criminal Court’ in Mauro Politi and Giuseppe Nesi (eds.) The International Criminal Court
and the Crime of Aggression (Routledge 2004) 43, 46-7.

577 See Heller, ‘Retreat from Nuremberg: The Leadership Requirement in the Crime of
Aggression’ 491.
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in the Crime of Aggression’.

379 See Drumbl, ‘The Push to Criminalize Aggression: Something Lost Amid the Gains’ 314.
380 Tbid.

381 See Michael P. Scharf, ‘Universal Jurisdiction and the Crime of Aggression’ (2012) 53 Harv
Intl L J 357, 363.
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Intriguingly, McDougall submits that the SWGCA consciously chose to
restrict individual criminal responsibility for aggression.**? She states that even
though the official policy was to include leaders outside state formal
leadership, the key negotiators were aware that ‘control or direct’ would
exclude non-direct leaders and therefore opted for the new qualifier over
‘shape or influence’.’®? Apart from deducing the sentiment of the ‘key
negotiators’ in an unclear manner, McDougall does not give any further
evidence on how those negotiators argued for a narrower approach.’®* She
views this reading positively, as the post-WWII trials were plagued with
uncertainties regarding the scope of leaders,*’ and suggests that only de facto
leaders who have ‘a decisive say over, govern, instruct or command the deeds
of the political or military establishments of a State’ ought to be prosecuted
for aggression.’®® Similarly to this proposition, Pfeiffer argues that the new
leadership clause restricts criminal responsibility to leaders with factual
decision-making power over state actions, irrespective of being de jure or de
facto ¥

McDougall and Pfeifer seem to suggest that criminal responsibility for the
crime of aggression is reserved for ‘deciders’. Against this proposition, this
chapter argues that there is nothing in the literature or case law suggesting
such an interpretation. Moreover, this reading directly contravenes Article
25(3bis) of the Rome Statute, which allows for complicity in the crime of
aggression. The nature of complicity is one of assisting or encouraging the
perpetration. Given the derivative nature of their contributions, accessories
are not necessarily deciders.®

On the other hand, some scholars argue that the main incentive for the
SWGCA to opt for ‘control or direct’ was to broaden the concept of
leadership, in line with its changing sociological character. Accordingly, by
including the term ‘control’, the focus expands beyond formal state positions,
and thus the ICC definition includes informal leaders, such as religious leaders

382 See McDougall, The Crime of Aggression under the Rome Statute of the International
Criminal Court 183.

383 Tbid 182-3.

384 Roger Clark, for instance, draws a different conclusion. He thoroughly examined the
negotiation process, and according to him, ‘many of the participants in the negotiations believed
that the “leadership clause” was broad enough to encompass non-governmental actors who are
in a position to participate in governmental policy-shaping.” Clark, ‘Individual Conduct’ 583.
385 McDougall, The Crime of Aggression under the Rome Statute of the International Criminal
Court 204.

386 Thid 203.

387 Pfeiffer, ‘The Crime of Aggression and the Participation Model of the Rome Statute of the
International Criminal Court’ 173.

388 See Chapter 8 below.
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or prominent industrialists.’®* To this end, the perpetrator of the crime of
aggression could be anyone outside the immediate state leadership who could
satisfy the requirement of ‘control or direct’.

Be that as it may, the previous subsection shows that the leadership clause has
always been intended to encompass leaders from outside formal state
structures. The NMT labelled those who could be prosecuted for aggression
as ‘major war criminals’ and included among them politicians, military
leaders, leaders in industrial areas, and anyone else potentially responsible for
the formulation and execution of the state’s policies.’”® The NMT held that
‘the acts of a government and its military power are determined by the
individuals who are in control and who fix the policies that result in those
acts’.”! Clearly, the existing jurisprudence proves that individual criminal
responsibility for the crime of aggression has never been exclusively limited
to direct political and military leadership. The linguistic choice ‘control or
direct’ enjoyed widespread acceptance among the drafters of the Rome Statue
since its first suggestion in 1997 by the German delegation.*? If the drafters
were generally reluctant to venture into a different wording,* this by no
means suggests that they accepted the restrictive approach.®* Thus,
McDougall is wrong when she concludes the following:

I am of the view that the relative certainty imbued by the revised test is an
improvement over the uncertainty that plagues the conflicting decisions handed
down by the post-war Tribunals. If the crime of aggression, moreover, is truly
about punishing those responsible for deciding to use inter-State armed force
aggressively, and if one of the key objectives of international criminal law is to
deter such acts, it might also be suggested that these goals are best met by
characterising aggression as something of a ‘special’ category of crime with a
very narrow focus in order to maximise the potential to give pause for thought
to those who actually make decisions about the use of force.>

389 See Ambos, ‘Individual Criminal Responsibility for Cyber Aggression’ 4-5; Noah
Weisbord, ‘Conceptualizing Aggression’ (2009) 20 Duke J Comp & Intl L 1, 46-7; Robert
Heinsch, ‘The Crime of Aggression After Kampala: Success or Burden for the Future?’ (2010)
2 Goet J Intl L 713, 722-3.

390 |G Farben 1123.

1 1bid 1124.

392 See ‘1997 Proposal by Germany (February)’ 223-4.

393 See Barriga, ‘Negotiating the Amendments on the Crime of Aggression’ 22.

%4 Cf McDougall, The Crime of Aggression under the Rome Statute of the International
Criminal Court 182-3. McDougall is sympathetic towards the restrictive approach, and she
thinks that the drafter consciously chose ‘control or direct’ because it limits the circle of
individuals who may be responsible for the crime of aggression. She argues that ‘Heller is
clearly disappointed that a narrower range of actors may be held responsible for crimes of
aggression as compared with those tried for crimes against peace. I am not.’

395 Tbid 183.
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How the key objectives of ICL are ‘best met’ is truly difficult to assess.
McDougall suggests that only individuals in a position to decide whether the
inter-state violence will occur are to be blamed for the crime of aggression.
Unquestionably, the crime of aggression should remain ‘reserved’ for a
narrow circle of actors who ‘control or direct’ the state’s decisions on the use
of armed force. However, if McDougall’s argument is accepted—that only
‘deciders’ are to be blamed—there will be little room left for complicity.>°

Having said that, a backwards glance is now in order. The practical
implications of the interpretation set out above favour ‘control or direct’ over
‘shape or influence’ as a more appropriate leadership standard. In reality,
many people can in different ways influence state policy and maybe even
shape it. According to German historian Heike B. Gortemaker, Eva Braun was
the central figure in Adolf Hitler’s private life.””” He dreamed of living with
her in Linz after the war was over and passing on the leadership position to a
younger man. She gradually garnered power within Hitler’s inner circle,
although her identity was kept secret for most of WWIIL. Gortemaker has no
doubt that Braun knew about Hitler’s plans to invade Poland, for instance.
Taking into account the nature of their relationship, one might consider the
influence of Eva Braun upon Hitler and conclude that she presumably either
‘shaped’ or ‘influenced’ the policy of the Third Reich. Consequently, it is hard
not to argue that with the post-WWII leadership requirement, the options to
prosecute aggression are without boundaries.

This provides another argument in favour of the ‘control or direct’ concept.
This requirement is clearly more stringent than the one enunciated by the
NMT in High Command. The broadness of the ‘shape or influence’
formulation also gives rise to various complications, ranging from the
difficulty of proving the roles of individuals outside the decision-making
circle to the potential for an excessively broad concept that subjects numerous
people to criminal liability.

Therefore, it can be said the SWGCA opted justifiably for ‘control or direct’
over ‘shape or influence’, as the former focuses more directly on a narrow
leadership circle while permitting the prosecution of informal leadership. It
indeed captures leaders who do not occupy any formal position but who are
able to control the political or military action of a state by other means, such
as economic and religious leaders.””® A further broadening of the ambit of

39 This conclusion directly contravenes the positive law. See Chapter 8 below.

37 See Heike B. Gortemaker, Eva Braun: Leben mit Hitler (Verlag C.H. Beck 2010).

398 See Weisbord, ‘Conceptualizing Aggression’ 46-7; Ambos, ‘Individual Criminal
Responsibility for Cyber Aggression’ 5. In answering the question of whether the ICC
leadership clause captures de facto important members of a political regime, Ambos gave a
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individual criminal responsibility would not be commensurate with the Allies’
primary post-WWII aspiration of bringing to justice only the individuals most
responsible for mass atrocities.

5.3 Normative Content of the Leadership Clause

The leadership nature of the crime of aggression has never been contested.
The normative premise of the leadership clause is simple: to exclude followers
and limit criminal responsibility only to state /eaders. However, the terms
‘leaders’ and ‘followers’ are abstract concepts and as such do not give any
direction to the theory of criminal responsibility. Based on the analysis in this
chapter of the existing law on the leadership nature of the crime of aggression,
the following conclusions can be made as to the normative content of ‘control
or direct’.

First, it is important to determine which category of individuals may meet the
leadership requirement. The ILC stated in 1996 that the term ‘leaders’ refers
‘in addition to the members of a Government, to persons occupying high-level
posts in the military, the diplomatic corps, political parties and industry’.>
The analysis above shows that during both the Nuremberg era and the
negotiation process preceding Kampala, the leadership clause was meant to
include members of both formal (direct, immediate) and informal (indirect,
non-immediate) state leadership. Some argue that ‘control or direct’ restricts
individual criminal responsibility too narrowly, excluding individuals beyond
the formal circles of state leadership. The majority of commentators, however,
disagree. There is nothing in existing international legal documents that
buttresses the view that ‘control or direct’ is meant to cover only high state
formal officials.

Second, the pivotal issue of the functional role of the leadership clause is the
question of what the accused needs to be able to ‘control or direct’. The post-

simple explanation: ‘The answer to the last question must be in the affirmative since the control
criterion, as said before, does not speak to the formal membership in a leadership circle, but
requires effective control. Thus, while a person belonging to the immediate leadership circle
will normally have sufficient control, there may also be persons outside this circle with such a
sufficient control. Further, while the immediate leadership circle may be defined by way of
formal criteria (board or Politburo of a political party, junta of a dictatorship or most important
ministers of a government cabinet), persons outside this ambit may only incur responsibility for
a crime of aggression if they exercise effective control. As to economic or business leaders, the
same applies: if they have sufficient control, they may incur responsibility.’

399¢1996 International Law Commission Draft Code of Crimes, with Commentary (excerpts)’
198.
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WWII standard of ‘shape or influence’ referred directly to the state’s
aggressive policy. Accordingly, those who shaped or influenced and
participated in the state’s ‘war policy’ that brought about the aggression
satisfied the leadership requirement, while those engaged in the execution of
this war policy were considered mere ‘instruments’ of the policy makers and
were exempted from responsibility.®® ‘Control or direct’, on the other hand,
is certainly related to state policy but does not refer directly to it.%! Articles
8bis(1) and 25(3bis) of the Rome Statute refer to ‘control over or to
direct...action of a State’.*? This raises the question of how ‘state action’
should be construed in this context.

Chapter 4 expounds on the concept of ‘state action’ as a structural component
of the definition of the crime of aggression. It suggests that the notion of state
action has two dimensions: the material act of the use of armed force and the
normative determination that such an act constitutes in and of itself or is part
of an overarching act of aggression that manifestly violates the UN Charter.
Accordingly, state action in the context of leadership means the use of armed
force, and the leadership clause ought to be read as ‘control over or to
direct...use of armed force’.% While ‘shape or influence’ refers to the (entire)
war policy, the new leadership clause stipulates a position of control over or
of directing a state’s policy to carry out the use of armed force (jus ad bellum
decision).

This reading is coherent with the structure of the definition of the crime of
aggression, the normative premise of the leadership clause and existing
sources of law. The judges, drafters and commentators used the term ‘state
leaders’ when referring to perpetrators of the crime of aggression. They were
not implying that all state leaders could satisfy the leadership requirement of
the crime of aggression—only those who control or direct the state’s decisions
on the use of armed force. There are many individuals in the state apparatus
who control different affairs and state actions and could be labelled as leaders.
For example, the minister for education controls educational matters and state
action in this regard. However, what is required by the leadership clause of
the crime of aggression is not control or direction toward any state action but
controlling or directing the use of armed force. Therefore, the notion of
leadership is a normative concept that lends itself to the determination of a
position of control over or to direct the state policy to use armed force. This is

600 See section 5.1.2.3.2 above.

01 During the drafting process prior to Kampala, it was reaffirmed that persons who are unable
to ‘influence the policy of carrying out the crime’ should be excluded from criminal
responsibility. [CC-ASP/4/SWGCA/INF.1 [19].

602 (emphasis in the original).

603 (emphasis added).
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the functional role of the leadership clause: to restrict criminal responsibility
to individuals controlling or directing the state’s decisions on the use of armed
force.

Finally, based on the account of existing law on the crime of aggression, what
is required by the leadership clause is at a minimum a position of decisive
influence over the state policy on the use of armed force. This is how the term
‘control” ought to be construed. As mentioned in the introduction of this thesis,
directing someone denotes ordering or commanding that person with a high
degree of domination over the conduct. Therefore, the term ‘direct’ implies
control.®* Consequently, the term ‘leader’ denotes a normative determination
that the individual had a decisive influence over the state’s decisions (policy)
on the use of armed force. This degree of control is not reserved solely for
‘deciders’ as McDougall suggests;**s given their high degree of control, they
could potentially satisfy the ‘direct’ requirement. Many actors outside the
state’s formal leadership also exert decisive influence over state actions.
Examples are business enterprises that provide weapons without which the
state would not have been able to execute the act of the use of armed force or
media corporations that create the necessary ‘consent’ among the population
that eventually prompts the state to commit the act of aggression. Crucially,
in order to satisfy the leadership requirement, perpetrators do not have to exert
decisive influence over the entire state’s policy to commit aggression.®®
Rather, it suffices if they decisively influenced the state’s decision on the use
of armed force, which was one of the reference points for individual criminal
responsibility.

This interpretation may indeed broaden the ambit of potential perpetrators as
some commentators fear. However, it bears stressing that the decisive
influence over the state’s policy on the use of armed force does not
automatically entail criminal responsibility. The prosecution still needs to
prove the necessary mens rea, which will dramatically reduce the scope of
criminal responsibility since few individuals will be aware that the state action
they cause is an act of aggression.®"’?

604 See section 1.2 above.

05 See McDougall, The Crime of Aggression under the Rome Statute of the International
Criminal Court 182-3.

606 Cf ‘1996 International Law Commission Draft Code of Crimes, with Commentary
(excerpts)’ 199. According to the ILC, criminal responsibility for aggression is restricted to
those ‘who played a decisive role in planning, preparing, initiating or waging aggression’
(empbhasis in the original).

607 See section 4.2 above.
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5.4 Conclusion

Since the Nuremberg and Tokyo trials, there has been an understanding that
the crime of aggression is ‘reserved’ for prosecuting state leaders. This chapter
shows that both formal and civil society leaders can meet the leadership
requirement and ultimately be prosecuted for the perpetration of or complicity
in the crime of aggression. In the structural framework of the definition of the
crime of aggression, ‘control or direct’ lends itself to a normative
determination that the individual had a decisive influence over the state policy
of the use of armed force. Therefore, the notion of leadership is a normative
concept that denotes a position of control over or to direct the state policy to
use armed force.

134



PART III
ATTRIBUTING CRIMINAL

RESPONSIBILITY FOR THE CRIME OF
AGGRESSION

135



136



6 Principles of Attribution in International
Criminal Law—A Framework

Part III (Chapters 6-8) provides an account of the attribution of criminal
responsibility for the crime of aggression. Before discussing the particular
modes of criminal responsibility for the crime of aggression, Chapter 6
examines the notion of attribution of responsibility in international criminal
law and sets out a framework for the analysis that follows. Two important
factors influenced the development of the system of attribution in ICL. The
first pertains to the specific organizational nature of international crimes. The
second is the normative premise that stipulates greater responsibility to those
‘behind the scenes’ who masterminded the crimes, ie leaders of organizations
‘without blood on their hands’ who are responsible for creating the context in
which the commission took place. These factors notwithstanding, when
attributing criminal responsibility, we must make subjective and objective
connections between the individual and the crime. In ICL, this is done through
the prism of the basic structure of international crimes.

6.1 Introduction

As a principle, individual criminal responsibility is recognized in both
domestic and international law. Although individual criminal responsibility is
sometimes seen as having similar traits between the two different
paradigms,®® the subject of ICL differs from that of national legal systems.®®
The common denominator of the core international crimes is the systemic
context in which they occur. Typically, international crimes are products of
state or state-like organizations whose leadership devises policies that set in
motion the commission of crimes. In this vein, the notion of a core
international crime presupposes a systemic nature in that such a crime is
marked by a multiplicity of individuals who join their efforts to bring about

608 “The basic assumption must be that in international law as much as in national systems, the
foundation of criminal responsibility is the principle of personal culpability’. Prosecutor v.
Dusko Tadi¢ (Appeals Chamber Judgement) 1T-94-1-A (15 July 1999) [196].

609 See Chapter 2 above, particularly sections 2.1 and 2.2.
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the material elements of the crime. In such a constellation, some participants
create policies, others give orders furthering those policies, and physical
perpetrators directly carry the orders out. Hence, the crucial issue concerning
attribution of criminal responsibility in ICL is how to connect non-direct
perpetrators at the leadership level with the criminal result executed by low-
level members of the organization.s!

Once the question of ‘who is responsible’ is answered, the next step is
answering ‘for what’, that is, the process of labelling the participants based on
the nature of their contributions. In situations where a number of individuals
work together and bring about the criminal result, it could be ‘extremely
difficult’ to identify each specific contribution.®’! These are the questions that
ICL has to deal with, and they concern the theory of imputation or attribution
of criminal responsibility.6'2

6.2 The Focus on Leaders

International criminal tribunals operate differently from prototypical national
courts. For example, pursuant to the Rome Statute, one of the ICC’s
idiosyncrasies is its focus on ‘the most serious crimes of concern to the
international community as a whole’ with a goal to ‘put an end to impunity
for the perpetrators of these crimes and thus to contribute to the prevention of
such crimes.’®'? From its outset in the early 2000s, the Office of the Prosecutor
of the International Criminal Court (OTP) construed the Rome Statute as
mandating that the Prosecutor prosecute ‘those who bear the greatest
responsibility, such as the leaders of the State or organization allegedly
responsible for those crimes.’®* However, the only explicit provision that
warrants leadership responsibility concerns the crime of aggression.®!?

610 Weigend agrees with Ambos’s claim on this point; see Thomas Weigend, ‘A Comprehensive
View of International Criminal Law and Procedure’ (2018) 29 Crim L Forum 475, 478.

611 See Antonio Cassese, ‘The Proper Limits of Individual Responsibility under the Doctrine of
Joint Criminal Enterprise’ (2007) 5 JICJ 109, 110.

612 The terms ‘imputation’ and ‘attribution’ denote the same thing in the context of individual
criminal responsibility, and ergo they will be employed interchangeably.

613 See Preamble ICCSt.

614 OTP, ‘Paper on some Policy Issues before the Office of the Prosecutor’ (September 2003)
3.

615 Art 25(3bis) ICCSt: ‘In respect of the crime of aggression, the provisions of this article shall
apply only to persons in a position effectively to exercise control over or to direct the political
or military action of a State’; see Chapter 5 above. Virtually all scholars agree that this is a
leadership clause that constrains the prosecution for the crime of aggression to the leadership
tier of the state organization.
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Defining leadership is a rather arduous and daunting task, and the literature is
pervasive.®'® Nonetheless, in ICL there seems to be a common understanding
of the notion of leadership: in the context of the core international crimes,
leaders are the architects of atrocities in that they devise policies in their
organizations whose implementation results in the commission of
international crimes. By virtue of their position, they have the power to decide
whether and how the crime will occur. Among the vast number of individuals
who contribute to the offence, leaders are those who ‘pull the strings’.¢'

As explained before,*'® core international crimes are committed in the context
of organizational policy. Behind individual acts, there is a system of
hierarchical structure (a state or state-like organization) that generates a
normative climate and thus lays the foundations for criminal offences. The
authority within the organization either supports or tolerates the commission.
In each hierarchical structure, there is a hierarchy of superiors, and each level
takes a portion of responsibility for the crime. When considering who are the
masterminds of crimes, we essentially refer to those at the highest echelon.
Those individuals do not issue direct orders for a specific crime to be
committed. Rather, they devise policies and therefore are responsible for the
normative climate that inspires intermediate leaders to issue direct orders
following the policy directives.*"”

In light of this assertion, an organization can be perceived through the lens of
a three-level hierarchy: the policy level, the mid-level, and the execution level
of leadership. Each contributes in its own way to the criminal offence. Those
at the policy level could be referred to as policy-level leaders. They have
responsibility for overseeing organizational policies, and if a crime occurs,
they are responsible for creating the normative framework that allowed the
commission of the wrongdoing. To this end, they encourage or allow the
commission of crimes. The case of Thomas Lubanga at the ICC is emblematic.
Lubanga was charged as a co-perpetrator pursuant to Articles 8(2)(e)(vii) and
25(3)(a) of the Rome Statute for enlisting and conscripting children under the
age of 15 years and using them to participate actively in hostilities.? The OTP
argued that Lubanga °‘established the context for the recruitment and
mobilization of young people, and that by using children under the age of 15

616 See Bruce E. Winston and Kathleen Patterson, ‘An Integrative Definition of Leadership’
(2006) 1 Intl J Leadersh Stud 6. The authors examined over 160 books and articles containing
different definitions of leadership.

17 See Elies van Sliedregt, ‘System Criminality at the ICTY” in André Nollkaemper and
Harmen van der Wilt (eds.) System Criminality in International Law (CUP 2009) 183, 183.

618 See section 2.2 above.

619 See Kelman, ‘The Policy Context of International Crimes’ 28.

20 Lubanga (Decision on the Confirmation of Charges) [157].
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in his bodyguard unit ... he was setting an example for the means by which
Ituri was to be conquered.’®?' ICC Trial Chamber I confirmed this view and
held that he

...frequently tried to convince the population to provide food and to make
young people available to join, and to train with, the UPC army. He visited
training camps, where he encouraged the recruits (who included children under
the age of 15), and he made speeches at public rallies, in order to motivate the
population to support the war effort.®2?

Below the policy-level leaders are the mid-level leaders, who implement the
policies and translate them into direct orders that they pass to the execution
level. The responsibility of the mid-level leaders is more apparent since they
give orders for the execution of specific crimes.

Of course, both leadership levels encompass vast spectrums in the hierarchy.
Moreover, individuals outside of formal structures may contribute to the
organizational policy. For example, an organization could receive a massive
amount of weaponry without which it would not consider making certain
policy choices that lead to criminal offences. Leaders of business enterprises
that sell weapons do not have formal authority over the organization whose
members directly commit wrongdoings. Nonetheless, by way of cooperation
for mutual benefit, they ‘nudge’ the formal leadership to make certain
decisions that eventually result in violations of prohibitory norms.%?

6.3 Problems with Attribution in International Criminal
Law

In its broadest sense, the notion of attribution or imputation implies the
ascription of a certain concept to a certain object. The attribution of criminal
responsibility is the process of establishing whether the actor may be held
accountable for the violation of the prohibitory norm of the criminal code and
liable for punishment. In criminal law, there are two main types of attribution:
objective (attribution of wrongful conduct) and subjective (attribution of
culpability).®?* The latter presupposes the former in that an individual cannot

021 Prosecutor v. Thomas Lubanga Dyilo (Trial Chamber Judgment) ICC-01/04-01/06 (14
March 2012) [1263].

622 Thid. [1266].

623 Business leaders may thus be responsible for the crime of aggression. See section 8.3 below.
624 See Chapter 3 above, particularly sections 3.2 and 3.3.
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be blamed for a wrongdoing that she is not accountable for. Together they
constitute an argument on criminal responsibility.

The organizational nature of international crimes creates tension for the
traditional theory of attribution of criminal responsibility, which is primarily
tailored with a view to ‘ordinary crimes’.>* At issue is how to appropriately
impute criminal responsibility among a vast collective that brings about
international crimes. A good theory of attribution aims to capture a broad
picture of participation while having the capacity to ascribe criminal
responsibility as fairly as possible. This includes identifying participants,
linking their contributions to the actual crime, and labelling them fairly based
on their contributions. National courts were the first to tackle these issues. In
municipal law, the system of imputation of responsibility differs considerably
between the Anglo-Saxon (common law) and Romano-Germanic (continental
law) worlds. Common law has always been ‘goal oriented’ in the sense of
bringing criminals to justice without differentiating between the liability of
primary and secondary participants.® The gravity and impact of individual
contributions are taken into consideration only at the sentencing level.
Conversely, national legislations embracing the continental law tradition
devote far greater attention to the rules of attribution and distinguishing
between different types of participants. There are different reasons for this
approach, which range from the policy of ‘fair labelling’ to the policy of
different sentences in which principals are punished more harshly than
accessories.

Two examples are illustrative. An easy case of attribution of responsibility is
an instance where the court determines facts according to which P murdered
V by firing a gun. P was the last individual that exercised her autonomous will
(by firing a gun) and acted in such a way as to bring deadly result (murdering
V). If the circumstances did not justify the killing of V, the court may
characterize P’s conduct as wrongful (objective attribution). Once this has
been done, in order to make an argument on criminal responsibility, the court
has to attribute the necessary mental requirements (subjective attribution).

This example is a straightforward case of attribution of criminal responsibility,
as it is focused on one exercise of autonomous will whose expression (firing
a gun) causes the criminal result. More problematic and therefore difficult
cases are instances where the theory of attribution ascribes criminal

625 See section 2.2 above.

626 Robert Cryer, ‘Imputation and Complicity in Common Law States: A (Partial) View from
England and Wales’ (2014) 12 JICJ 267, 271. Cryer also argues (268) that general principles
of criminal law and the system of attribution of criminal responsibility are ‘recent phenomena’,
as the American MPC was only introduced in 1962.
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responsibility to those other than the one who ‘pulls the trigger’, viz. the direct
perpetrator. To demonstrate these complexities, I will revisit the example
above. Think of P as a person who grew up in a neighbourhood where she
learned to resort to violence as a primary means of problem solving. She also
reads literature and attends a number of lectures on a certain ideology that
promotes violence against specific racial groups. Eventually, she ends up in a
gang that routinely commits criminally wrongful acts. One day, the gang
leaders give P a loaded gun and urge her to murder V, which she eventually
does. Many people that P encountered during her path towards ‘pulling the
trigger' contributed to her decision. Who ought to be blamed for the fatal result
could be plausibly argued from different perspectives that are subjects of
different faculties of knowledge (biology, sociology, ethics, theology, etc.). In
ICL, however, no matter the conceptual underpinning of attribution of
responsibility to a single individual, there always has to be an appraisal of the
perpetrator’s conduct through the actus reus/mens rea paradigm.s?’

The systemic nature of international crimes makes a fascinating study of hard
cases of attribution of criminal responsibility. In a vast criminal enterprise,
there are many individuals whose contributions and consequently subjective
and objective links with the crime are not easy to define. The deeper the
prosecution digs into the hierarchy looking for higher-ups, the more
challenging the attribution process. Ordinarily, leaders are not the ones who
‘pull the trigger’. Yet, they may be in a position to determine whether and how
the crime is going to occur. Therefore, one of the biggest challenges in the
theory of attribution in ICL is to find a plausible way to ascribe responsibility
to the leadership of organizations, as they are usually far behind the scenes of
the actual offences. In broad terms, to frame this as a question, what
conceptual underpinning justifies an argument on criminal responsibility?

The authority that decides on who ought to be criminally responsible must
make a choice on the conceptual underpinning. The main dilemma that the
theory of attribution must solve is the following: if there are a potentially
infinite number of individual contributions to the actual offence, who is
criminally responsible and for what?%® For the past 20 years, ICL has
considered a number of theories to accurately depict the role of leaders in the
commission of core crimes, among which the ICTY’s Joint Criminal
Enterprise (JCE) and ICC’s ‘control over the crime’ (Control Theory) doctrine
carried the day. In the post-WWII trials, however, another doctrine was

27 See Chapter 3 above.

928 The key question is whether and to what extent a criminal act can be attributed to the
individual’s conduct. See Ambos, Treatise on International Criminal Law, Volume I:
Foundations and General Part 83.
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applied. Let us examine how the theory of criminal responsibility developed
over the years.

6.4. Doctrines of Criminal Responsibility in
International Criminal Law

6.4.1 Criminal Responsibility in the Aftermath of WWII

Prior to the first international criminal trial held at the IMT in Nuremberg in
the aftermath of WWII, there was no clear distinction between civil and
criminal responsibility in international law.®? Although criminal
responsibility had been mentioned in different international legal documents,
before the 1940s there were no instances of international trials.

The trials after WWII embraced the doctrine of conspiracy as the theory of
criminal responsibility.®*® This concept was introduced by Colonel Murray C.
Bernays and ultimately set the tone for collective responsibility.®®! The
doctrine of conspiracy was incorporated in the London Charter, which gave
birth to the first international criminal tribunal. According to Article 6 of the
London Charter, which also codifies individual criminal responsibility,

[[Jeaders, organisers, instigators and accomplices participating in the
formulation or execution of a common plan or conspiracy to commit any of the
foregoing crimes are responsible for all acts performed by any person in
execution of such plan.3

Conspiracy, a common-law doctrine, is both a substantive offence and a mode
of liability. At Nuremberg, however, it was not prosecuted as a separate crime
but only as a mode of criminal responsibility. The gist of conspiracy is a
common plan or agreement. Accordingly, co-conspirators are responsible for
the actions of the other co-conspirators as long as those actions were
reasonably foreseeable from the common plan.®* The IMT sought to use this
theory in its full capacity in order to prosecute entire organizations by way of

629 See Neha Jain, Perpetrators and Accessories in International Criminal Law (Hart 2014) 18.
630 See Jens Ohlin, ‘Searching for the Hinterman: In Praise of Subjective Theories of
Imputation’ (2014) 12 JICJ 325, 326.

031 See Jain, Perpetrators and Accessories in International Criminal Law 20.

632 Art 6 London Charter.

933 This is one of the main pillars of the so-called Pinkerton doctrine. See Ohlin, ‘Searching for
the Hinterman: In Praise of Subjective Theories of Imputation’ 326.
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criminalizing membership in an organization deemed criminal.®** To this end,
Article 9 of the London Charter states the following:

At the trial of any individual member of any group or organization the Tribunal
may declare (in connection with any act of which the individual may be
convicted) that the group or organization of which the individual was a member
was a criminal organization.

Accordingly, if the IMT declared a particular group to be criminal, national
jurisdictions were authorized to prosecute its members without the need to re-
establish the criminal nature of the organization.>

Notwithstanding the foregoing, the IMT held that membership alone did not
entail criminal responsibility:

A criminal organization is analogous to a criminal conspiracy in that the
essence of both is co-operation for criminal purposes. There must be a group
bound together and organized for a common purpose. The group must be
formed or used in connection with the commission of crimes denounced by the
Charter. Since the declaration with respect to the organizations and groups will,
as has been pointed out, fix the criminality of its members, that definition
should exclude persons who had no knowledge of the criminal purposes or acts
of the organization and those who were drafted by the State for membership,
unless they were personally implicated in the commission of acts declared
criminal by Article 6 of the Charter as members of the organization.
Membership alone is not enough to come within the scope of these
declarations.®3

In this way, the court dramatically curtailed the doctrine by stressing the
importance of elements of criminal responsibility other than membership
within a criminal organization. The IMTFE embraced the theory of conspiracy
with some alterations.®*” Ultimately, conspiracy was recognized as Principle
Vi(a)(ii) of the so-called ‘Nuremberg Principles’ that were established by the
ILC and submitted to the UN General Assembly in 1950.%% Moreover,
conspiracy was listed in the Genocide Convention as a separate crime.®®

634 See Aaron Fichtelberg, ‘Conspiracy and International Criminal Justice’ (2006) 17 Crim L
Forum 149, 161-2.

635 Art 10 London Charter.

036 IMT Judgment 470.

037 See Jain, Perpetrators and Accessories in International Criminal Law 26-7.

638 JLC, ‘Principles of International Law Recognized in the Charter of the Nuremberg Tribunal
and in the Judgment of the Tribunal’, Yb ILC (1950), vol. I [97].

39 Article 3(b) of the International Convention on the Prevention and Punishment of the Crime
of Genocide (9 December 1948) 78 U.N.T.S. 277.
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6.4.2 The 1990s and the Birth of Joint Criminal Enterprise Theory

During the ICTY’s prime, the prosecutorial strategy was centred around the
doctrine of JCE, which labelled all members of joint endeavours to commit a
crime as principals.** JCE was applied for the first time in Furundzija.*' JCE
at the ICTY consisted of three categories that the court considered part of
customary international law and as such, ‘albeit implicitly’, supported in its
statute.*? The first category is the basic form, in which perpetrators act
pursuant to a common design or common enterprise, with a common intention
(JCE 1).*#* The second category are so-called concentration camp cases, where
perpetrators share a common purpose and are members of military or
administrative units, such as those running concentration camps on the basis
of a common plan (JCE II).¢** The third and most disputed category extends
perpetratorship to cases where one or more co-actors commit a crime that is
beyond the scope of the common plan but is a ‘natural and foreseeable
consequence’ of the realization of the plan (JCE III).%*5 This last form is
reminiscent of the so-called Pinkerton doctrine.®* In particular because of JCE
111, the theory was the subject of immense criticism and at one point was
accused of being a ‘Just Convict Everyone’ doctrine.*’

The common characteristic of all three categories is a common plan or
common design. All members of the common plan are treated equally; as long
as they agreed on the common plan, they are considered perpetrators
regardless of the nature of their contribution. In this vein, the actus reus is
rather secondary; the gist of JCE is that its members shared intent to
implement the common plan.®® In other words, JCE as a subjective theory
based on mens rea represents a unitary approach to perpetration where all
members are labelled perpetrators.

649 Ohlin, ‘Searching for the Hinterman: In Praise of Subjective Theories of Imputation’ 327.
%41 See Prosecutor v. Anto FurundZija (Trial Judgement) IT-95-17/1-T (10 December 1998)
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645 Thid [204][219].
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47 See Mohamed Elewa Badar, ““‘Just Convict Everyone !”—Joint Perpetration: From Tadi¢ to
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The JCE theory was applied at other ad hoc tribunals with some alterations.
The SCSL accepted the original premises of JCE and further stretched its
boundaries.** Furthermore, the SCSL collapsed the distinction between JCE 1
and JCE II1.° The Special Tribunal for Lebanon excluded the application of
JCE I to crimes that require ‘special intent’, such as terrorism, genocide, and
persecution as a crime against humanity.5!

6.4.3 The International Criminal Court’s Control Theory

Given the strong criticism, the ICC did not hesitate to reject JCE in every form,
and in 2007 devised its own ‘control over the crime’ theory (Control Theory)
based on an objective-subjective approach to perpetration. The objective
element is ‘the appropriate factual circumstances for exercising control over
the crime’, while the subjective element consists of ‘the awareness of such
circumstances.’®? By applying the concept of ‘control’ in distinguishing
between perpetrators and accessories, PTC I in Lubanga Confirmation of
Charges held that

...principals to a crime are not limited to those who physically carry out the
objective elements of the offence, but also include those who, in spite of being
removed from the scene of the crime, control or mastermind its commission
because they decide whether and how the offence will be committed.®

Lubanga Confirmation of Charges was the first time the ICC applied the
Control Theory, which is now considered one of the normative foundations
that underpins the doctrine of criminal responsibility in ICL.

While JCE rests on the shared intent or common purpose of the members of a
criminal organization, the Control Theory is premised on domination of the
act (Tatherrschaft), whereby principalship is imputed to those who assume
such a level of authority.®** Unlike the doctrine of command responsibility,
where individuals are responsible as superiors (separate mode of liability)
based on effective control over their subordinates, the Control Theory

49 See Jain, Perpetrators and Accessories in International Criminal Law 66.

030 Prosecutor v. Issa Sesay, Morris Kallon, and Augustine Gbao (Appeals Chamber
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of Justice Shireen Avis Fisher) [17]-[20].

91 See Interlocutory Decision on the Applicable Law: Terrorism, Conspiracy, Homicide,
Perpetration, Cumulative Charging (Appeals Chamber) STL-11-01/1 (26 February 2011)
[249].
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653 [bid [330].

54 See Kai Ambos, ‘The Fujimori Judgment’ (2011) 9 JICJ (2011) 137, 146.
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identifies perpetrators based on their control over the crime. The concept
purports to ascribe principalship to the masterminds of the collective criminal
endeavour, who are seen as the ‘main villains’. In the words of the ICC
Appeals Chamber, this theory has the potential to impute the same or an even
greater portion of blameworthiness to leaders as to the physical perpetrators.s*

The Control Theory is a model of attribution tailored to capture leaders
responsible for organizational policies. Because the leaders devised the policy,
they are regarded as being able to dominate the collective action that pursues
criminal conduct.®*¢ Therefore, the Control Theory is rooted in the idea of
equating the roles of intellectual perpetrators (those who are ‘far behind the
scenes’) and those who physically commit the offence. To this end, the theory
aims to ascribe principalship to masterminds of criminal endeavours. While
imperfect,®* this theory seems plausible to many.**® In any case, it is perfectly
commensurate with the endeavours of the founding fathers of the Rome
Statute to bring to justice the most responsible individuals who set in motion
large-scale atrocities and steer organizational policy towards the criminal
offence in question, as those individuals are usually far behind the scenes and
higher-ups in the state or state-like organization,.

55 Prosecutor v. Thomas Lubanga Dyilo (Appeals Chamber Judgment) ICC-01/04-01/06 A 5
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147



6.5 Models of Participation in Crime

6.5.1 Two Models of Participation

In general, a crime is committed by a single or multiple persons. In a situation
where criminal conduct is the result of a multiplicity of contributions, as is
typically the case in international crimes,® it is rather difficult to identify all
relevant participants (especially those at the leadership level), link their
contributions to the criminal result and label them accordingly and fairly. The
contributions of participants to the crime vary, and consequently they incur
different levels of responsibility. To impute criminal responsibility fairly, it is
desirable to have an understanding of the different roles and contributions as
clearly as possible.

Before embarking on an analysis of models of participation, two caveats are
in order. The first concerns the terminology used for participation. The
organizational context in which international crimes occur implies a number
of individual contributions to the criminal endeavour. Therefore, one could
think of many nouns that describe the roles of different participants (leaders,
commanders, physical perpetrators, intellectual perpetrators, accessories, and
so on). In criminal law theory, there are two conventional types of participants:
perpetrators who incur principal responsibility (perpetratorship or
principalship) and accessories who incur accessorial responsibility
(accessoryship or complicity). Another mode of participation specific to ICL
is command responsibility.®®

The second caveat concerns the different levels where differentiation between
participants can occur. According to Jackson, there are three levels of
differentiation between participants in a crime: the level of doctrine/theory,
the level of attribution, and the level of consequences of responsibility.!
Criminal law theory considers perpetrators those who commit the offence,
whereas accessories are those who aid or abet, instigate, or in any other matter
help the commission. Differentiation in the attribution of responsibility
distinguishes between participants at the level of conviction, whereas
differentiation in the consequences of responsibility takes place at the level of
sentencing.

659 See section 2.2 above.
660 See Art 28 ICCSt.
%61 See Miles Jackson, Complicity in International Law (OUP 2015) 22-6.

148



Criminal law theory has developed two models of participation in crime,
namely, the unitary and differentiated models.®> The unitary model does not
distinguish between principals and accessories at the level of doctrine nor
attribution but only sets out minimum requirements for individual criminal
responsibility.®* Accordingly, in a situation where multiple persons contribute
to the criminal result, the responsibility of every individual stands out alone,
and each incurs principalship.®* In the words of James Stewart, the unitary
approach ‘collapses all modes of liability’ under one single label—
perpetration.®®

The unitary approach builds on an expansive notion of perpetratorship®® in
that each individual in the crime who satisfies the minimum requirement for
criminal responsibility is labelled as a perpetrator irrespective of the level of
contribution.*’ Also called the model of unitary agency, this model is adopted
in states such as Austria, Italy, Sweden or Brazil and also underpinned the
doctrine of conspiracy at the Nuremberg and Tokyo tribunals.®®
Notwithstanding its focus on principalship, the unitary approach differentiates
between perpetrators and accessories only at the sentencing stage, which is
subsequent to the level of attribution of criminal responsibility.**°

Conversely, the differentiated model distinguishes between principals and
other participants in a crime at all three levels. Essentially, it distinguishes the
authors or perpetrators of the crime from mere accomplices.®” Pursuant to this
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theory, participation in an offence entails multiple actors performing different
roles.”! Perpetrators are those who commit the wrongdoing, whereas
accessories assist or prompt wrongdoing by means other than commission.
For example, if the perpetrator commits the crime by firing a gun, an accessory
is the person who loaned the perpetrator the gun knowing that she would
commit the wrongdoing. Unlike the unitary theory, the differentiated model
of participation weighs the degree of individual criminal responsibility®”
already at the level of attribution by stipulating a normative distinction
between perpetrators and accessories.

James Stewart argues that the differentiated model in practice violates the
principle of culpability®”® and fair labelling,*’* as it requires a lower standard
of criminal responsibility than the one prescribed by the definition of crimes
and fails to match the material and mental elements of the crime. In response
to Stewart’s argument, a diametrically opposite view was advanced by Werle
and Burghardt, who averred that the principle of culpability is not violated ‘as
long as the attribution of criminal responsibility is based on intentionally or
negligently contributing to the commission of a crime, and as long as the
degree of culpability is taken into consideration at the sentencing stage.’®’
They further submitted that a system that adheres to the differentiated model
by way of opting for a particular label (perpetrator or participant) already at
the level of attribution reflects the degree of blameworthiness that must be
further considered at the sentencing stage. Lastly, in their view the principle
of fair labelling does not require the criminal label to echo every feature of
personal culpability and hence is not infringed by a differentiated model.®°

Both models of participation appear plausible in that if either prevails it would
aid criminal law in its own idiosyncratic way. However, the differentiated
model seems more congruent with the core principles of ICL. One such
principle is fair labelling, which requires a proper description of wrongfulness
and severity of criminal conduct already at the level of attribution of criminal
responsibility.”7 This is particularly important in ICL due to the systemic
nature of international crimes and the vast number of participants thereof,
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whose roles and consequently their degree of responsibility may vary
significantly.®’® Moreover, adopting the differentiated approach contributes to
the proper stigmatization and expressive value of the principal status whereby
masterminds who are not physical perpetrators are regarded as having
committed the crime as opposed to ““merely” having contributed to it’.67

Finally, the differentiated approach is a better option for practical reasons. In
commenting on James Stewart’s 2012 paper that advocated strongly for the
unitary model, Weigend stated the following:

[A]lthough all causal factors are logically equal they are not necessarily equal
in a normative sense. Assume that sergeant P commits a war crime by killing a
dozen civilians. If private Q has helped P round up civilians, knowing that they
are about (or likely) to be killed by P, is it really correct to say that the
wrongfulness and blameworthiness of Q’s behavior is equal to that of P, and
that they are both perpetrators of the war crime of murder? ‘Of course not’,
Stewart would reply, ‘that’s why Q will receive a lesser sentence than P.” But
isn’t that dodging the question? Shouldn’t substantive law indicate to the
sentencing judge where more blame lies and where the sentence should
accordingly, if all other things are equal, be more severe? The normative
gradation between several participants in a crime can be difficult, and I concede
that sometimes too much ink and effort has been invested (especially among
German scholars, but perhaps also in international criminal law) in drawing
very thin lines. But still I think that the effort must be undertaken, and it is too
easy a way out to leave it all to the sentencing judge. If Stewart’s proposal were
adopted, sentencing judges would have to make those very same difficult
decisions that Stewart wishes to leave open, and they would have to do so
without any guidance by the law-giver. Does it make a difference for a military
commander’s responsibility whether the person whom he orders to kill an
innocent victim is himself a responsible agent? Does it make a difference
whether the lawyer who advises a fugitive genocidaire about how to avoid
extradition does so in the ‘normal course of his business’? These questions do
not go away, and international criminal law still needs to struggle with them.
Stewart offers an attractive path out—but that path leads only from the
conviction to the sentencing stage.*%

Indeed, we cannot do away with the assessment of blameworthiness. If it is
not already highlighted at the level of responsibility, the sentencing judge has
to ascertain the exact roles of the convicted all over again in order to ascribe
a portion of blame.
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6.5.2 Distinguishing between Principals and Accessories

The immediate analysis suggests that modes of participation can either define
the external limitations of individual criminal responsibility (the unitary
approach) or reflect the hierarchy of blameworthiness already at the
responsibility level (the differentiated approach).®! The importance of
distinguishing between principals and accessories lies in highlighting the
responsibility of authors and direct perpetrators through principalship.
However, it is not always easy to distinguish between different participants in
a crime. In order to delineate participation in a criminal offence and draw a
clear line between principals and accessories, criminal law has developed two
approaches, namely, the naturalistic and normative models.®*> The former
looks at the natural world and the reality of cause and effect, while the latter
centres around the notion of responsibility.®*

According to the naturalistic approach, the principal causally contributes to
the offence. The focus is on the material world, and therefore the causal chain
of events is crucial.®®* In this so-called ‘bottom-up’ approach, accessorial
responsibility derives from that of the principal.®®* Accordingly, perpetrators
commit the wrongdoing, whereas accessories contribute to the commission.

The normative approach, on the other hand, distinguishes principals from
accomplices by applying a ‘top-down’ pattern. In a systemic organization
responsible for an overall criminal act, the principal is the one regarded as
‘most responsible’ in the sense of having the final say on the commission of
the offence. Accessories are the participants who are less responsible because
they do not have such authority over the commission.**

6.5.2.3 Roxin’s Theory

In the second half of the 20™ century, German scholars debated objective and
subjective criteria for distinguishing between principal and accessorial
liability. Since the end of the 19" century, German courts had regularly
applied the so-called subjective approach centred around the mental
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connection with the crime. The courts held that both principals and accessories
causally contribute to the crime, and since it is logically impossible to
distinguish degrees of causation, the only way to determine who acted in
which role is to assess their subjective attitudes.®®” Accordingly, an actor who
has the mind of a perpetrator (animus auctoris) is the most responsible and
should bear a higher level of blameworthiness irrespective of her material
contribution. Conversely, an actor who only intended to aid another person’s
crime (animus socii) is an accessory even in cases where she physically carried
out the act that caused the criminal result.®®® For the subjective approach, the
level of contribution is immaterial.®®* In the context of systemic criminality,
the ‘person behind’ is labelled as the perpetrator as long as she contributed to
the criminal result and has animus auctoris, notwithstanding the lack of
proximity to the actual commission and the free will of the person who ‘pulls
the trigger’. This is possible as long as the direct perpetrator acts with animus
socii.

Pursuant to the competing objective approach, the most responsible individual
is the one who directly carried out the material elements of the crime. Other
actors bear accessorial responsibility. Emblematic is the approach in England,
where the perpetrator is the immediate actor or ‘absolute perpetrator’ of the
crime. However, in terms of punishment, accessorial responsibility entails the
same treatment as perpetratorship.®® Following this approach, leaders of the
organization responsible for an overall act may be responsible only as
accessories (if they satisfy the actus reus/mens rea requirements) yet may be
punished as severely as the direct perpetrators.

In Germany, the tipping point occurred in 1963 when Claus Roxin wrote his
article on the objective criterion as a reaction to the subjective approach and
thus propounded what is commonly referred to as Roxin’s theory of
Tatherrschaft.®' Roxin disagreed with the subjective approach since the
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physical perpetrator escaped principal responsibility, despite fulfilling the
actus reus and mens rea of the crime. He contended that one who fulfils both
the material and mental elements of the crime should always be regarded as a
perpetrator regardless of her incentive to engage in the criminal conduct.

An emblematic case of the subjective approach at the time was Stashynsky.*>
In the late 1950s, KGB agent Stashynsky murdered two exiled Ukrainian
nationalist leaders using a poison pistol following the orders of executive-in-
chief of the KGB and Chairman of the USSR State Security Committee
Alexander Shelepin. The German Federal Supreme Court held that the
defendant did not have any personal interest in committing the crimes and
convicted him only as an accessory (‘abetting murder’). The majority of
German scholars dismissed this approach as too vague and giving broad
leeway for judges’ discretion in assessing a defendant’s attitude.®”>* Moreover,
the remote perpetrator with the relevant state of mind (animus auctoris) may
be causally, temporally, and geographically too far away from the resulting
commission of the offence, leaving ambiguity as to his causal connection to
the crime.®*

Roxin welcomed labelling the intellectual perpetrator with principalship;
however, he contended that both Stashynsky and Shelepin ought to be treated
as perpetrators.®® In his response to the subjective approach, Roxin modified
the objectivist theory by maintaining that a perpetrator is a person who has
domination over the act (Tatherrschaft) and thus controls the commission of
a criminal offence by way of determining its end.®® Conversely, an accessory
merely stimulates in someone else the decision to act or aids her criminal
endeavours but does not have domination over the criminal act.

Aside from the context of the principal-accessory distinction, Roxin applied
his theory to perpetration through another person, viz. indirect perpetration.
First he posited that the ‘perpetrator behind the perpetrator’ is to be regarded
as a principal only if she dominated the human ‘instrument’ who actually
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carried out the criminal act.®’” As forms of domination, the indirect perpetrator
can exert duress upon the immediate actor, create a misconception about
relevant facts, or simply employ a person who is for some reason (eg mental
illness) unable to realize the consequences of her conduct.**

In the following scholarly debate, commentators advanced the autonomy
principle: if the immediate actor is criminally responsible for the crime in
question (if she had autonomy with regards to the commission), then indirect
perpetration is not possible, and the ‘man behind’ is to be punished for
instigation or aiding and abetting.® In other words, if the physical perpetrator
has complete autonomy over her decision and fulfils the material elements of
the crime, she cannot be regarded as a mere human ‘instrument’ but rather is
the perpetrator of the crime. Consequently, a person who gives orders will
bear principal liability only in the case of absolute domination over an
executor.

Roxin acknowledged the autonomy principle but still maintained that there are
exceptions to this approach. As an example, he gave the case of Adolf
Eichmann, who ordered killings in concentration camps. According to the
autonomy principle, Eichmann would have been punished as an accessory
since concentration camps and the gas chambers therein had criminally
responsible individuals who were in charge of executions.” Such an unjust
scenario, in his mind, prompted him to set forth a third form of indirect
perpetration—in addition to coercion and error of the relevant facts—that he
labelled ‘control based on organized power structures’.”!

Under this category of domination, a ‘perpetrator behind the scenes’ can be
punished as a principal in the crime even though the immediate actor had
complete autonomy over her decisions and fulfilled the material elements of
the crime. Accordingly, a person in charge of a hierarchically structured
organization whose members carry out orders ‘automatically’ is in a position
of domination over the criminal offence committed by her subordinates. Roxin
stated the following:

97 Weigend, ‘Perpetration through an Organization: The Unexpected Career of a German Legal
Concept’ 96.

998 Werle and Burghardt, ‘Claus Roxin on Crimes as Part of Organized Power Structures’ 197.
999 Weigend, ‘Perpetration through an Organization: The Unexpected Career of a German Legal
Concept’ 96.

700 See Werle and Burghardt, ‘Claus Roxin on Crimes as Part of Organized Power Structures’
(2011) 199-201.

701 Thid 198.
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Such an organization develops a life independent of its changing membership.
Its functioning does not depend on the individual personality of the executors;
it is, so to speak, ‘automatic’ ... If, in such a situation—speaking figuratively—
the behind-the-scenes actor at the nerve center of the organizational structure
presses a button and issues an order to kill, he can expect to be obeyed, without
needing to know those who carry it out. Nor is it necessary that he have recourse
to the tools of coercion or deception. After all, he knows that if one of the
numerous organs participating in the commission of the offence shirks its task,
another will immediately take its place without affecting the accomplishment
of the overall plan. The factor that is decisive as a basis for control in such
cases, which allows it to appear as a third form of indirect perpetration clearly
distinct from coercion and error, thus lies in the fungible nature of those
carrying out the act.”*

It follows that for a ‘perpetrator behind the perpetrator’ to be regarded as a
principal, the organization must have easily replaceable members and a tight
structure and function outside the legal order. For a leader of the organization,
it is highly important to know that if for some reason his subordinate is
unwilling or unable to perform an order, he will be immediately replaced by
another member of the organization. Roxin underlined that subordinates must
be ‘fungible’, which somewhat guarantees that the crime will be committed
irrespective of the individual wishes of members of the organization.”®?
Ordinarily, the farther the participant is from the victim, the farther she is from
domination over the offence. In a case of perpetration through a criminal
organization, the ‘reverse is true’.”*

It should be stressed that there can be more than one individual in a leadership
position who could incur principal responsibility. When appraising criminal
responsibility, a person’s formal status within the hierarchical structure and
personal interest in the crime are irrelevant. What matters is whether she was
in a position to direct subordinates and reasonably expect them to follow the
orders. As Roxin stated,

[c]ontrol at the top levels of an organization is made possible precisely by the
fact that, on the way from planning to carrying out the crime, each level passes
on the part of the chain that starts with them, step by step, even if it seems from

702 Tbid 198.

703 Weigend, ‘Perpetration through an Organization: The Unexpected Career of a German Legal
Concept’ 97.

704 See Werle and Burghardt, ‘Claus Roxin on Crimes as Part of Organized Power Structures’
(2011) 200 (‘Loss of proximity to the act is compensated by an increasing degree of
organizational control by the leadership positions in the apparatus.”).
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above as though each controller is himself only a link in a larger chain that
stretches above him and ends with the first person who gives the order.”%

Accessorial liability within an organized power structure is by all means
possible as long as the acts of those ‘behind the desk’ do not ‘independently
move the organization forward’.”*¢ Roxin points out that

[o]ne who participates only in a consultative function, who drafts extermination
plans without the power of command, who provides the means for murder, is
only an accessory, because he does not himself move the machinery of
extermination forward; just as an informer outside the apparatus, regardless of
his disposition and will is only an instigator, because he can at most give rise
to the decision to commit the offence and has no influence on the further course
of events.”"’

In essence, Roxin argued that a person who dominates the commission incurs
principal responsibility irrespective of who physically perpetrates the crime.
Domination entails the power to decide whether the wrongdoing will occur.
Other confederates lacking such authority but who instigate, aid or abet the
immediate actor are regarded as accessories. As we will see in the remainder
of this chapter, Roxin’s scholarship represents the foundation for the Control
Theory applied by the ICC in order to delineate perpetratorship.

6.5.3 Modes of Criminal Responsibility in the Rome Statute
6.5.3.1 The Differentiated Approach

Article 25(3) of the Rome Statute sets out different modes of criminal liability.
The provision systematically accounts for different modalities of participation
that are recognized in customary international law while adding some
supplements and modifications.”® Article 25(3) reads as follows:

In accordance with this Statute, a person shall be criminally responsible and
liable for punishment for a crime within the jurisdiction of the Court if that
person:
(a) Commits such a crime, whether as an individual, jointly with
another or through another person, regardless of whether that
other person is criminally responsible;

705 Tbid 202.

706 Tbid.

707 Tbid.

708 Werle and Jessberger argue that Art 25 ICCSt echoes, modifies, and supplements customary
international law. See Werle and Jessberger, Principles of International Criminal Law 196.
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(b)  Orders, solicits or induces the commission of such a crime which
in fact occurs or is attempted;

(©) For the purpose of facilitating the commission of such a crime,
aids, abets or otherwise assists in its commission or its attempted
commission, including providing the means for its commission;

(d)  In any other way contributes to the commission or attempted
commission of such a crime by a group of persons acting with a
common purpose. Such contribution shall be intentional and
shall either:

)] Be made with the aim of furthering the criminal activity
or criminal purpose of the group, where such activity
or purpose involves the commission of a crime within
the jurisdiction of the Court; or

(i1) Be made in the knowledge of the intention of the group
to commit the crime;

(e)  Inrespect of the crime of genocide, directly and publicly incites
others to commit genocide;

(f)  Attempts to commit such a crime by taking action that
commences its execution by means of a substantial step, but the
crime does not occur because of circumstances independent of
the person's intentions. However, a person who abandons the
effort to commit the crime or otherwise prevents the completion
of the crime shall not be liable for punishment under this Statute
for the attempt to commit that crime if that person completely
and voluntarily gave up the criminal purpose.

Perpetration is defined in paragraph (a) as committing a crime. Paragraphs (b)-
(d) are different forms of complicity, while (f) defines conditions for attempt.
The provision more or less echoes customary international law, except for
indirect perpetration (a), contribution to the collectivity (d), incitement to
commit genocide (e) and attempts (f) that do not follow from customary
international law.”®

The Rome Statute does not contain the underlying principle that suggests how
to distinguish between different types of liability. One reason is the complex
negotiation process that preceded the Rome Statute, which ultimately resulted
in the blending of a few partially overlapping theories of criminal
responsibility into Article 25(3).”'® The primary question is whether an
individual who fulfils the basic condition of criminal responsibility”'! is a
perpetrator or a ‘mere’ accessory to someone else’s crime. What is readily
understandable is the language of complicity manifested in ‘aiding’,

709 See Werle and Jessberger, Principles of International Criminal Law 196.

719 See Elies van Sliedregt, ‘Perpetration and Participation in Article 25(3)’ in Carsten Stahn
(ed.) The Law and Practice of the International Criminal Court (OUP 2015) 499, 500.

711 On conditions of criminal responsibility, see section 3.4 above.
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‘abetting’, and ‘instigation’. These conduct verbs are described as
contributions to the commission of the criminal offence, in the same vein as
the differentiated mode militates for.”!2

Strong opposition to this reading of Article 25 came from Judge Fulford sitting
on the bench in Lubanga.”® He suggested a plain reading of the text of Article
25(3) whereby different concepts of participation in the crime—listed in
subsection (a)—(d)—are not intended to mutually exclude each other.”* This
is due to the fact that in most cases these concepts ‘will often be
indistinguishable in their application vis-a-vis a particular situation.’”'s
Fulford’s opinion was subsequently criticized. Some characterized the plain
reading approach as ‘extremely positivist[ic]’"'® in that it rejected incursion of
any theoretical underpinning of Article 25(3). Law is a non-naturalistic
science that, in order to be understood in its entirety, embraces theoretical
inquiries in order to find the meaning of normative terms that permeate legal
statutes.”'” Others suggested that this provision should be read as the unitary
model of participation.”’® However, Werle and Burghardt made a compelling
argument that even though there are reasons legitimizing the application of
both the unitary and differentiated models, the normative and empirical
features of ICL favour the latter.”"

Following this discourse, ICC’s Trial Chamber Il in Prosecutor v. Germain
Katanga removed any doubt and stated that Article 25(3) provides for the
differentiated model of participation.’ It spelled out that there is a difference
between perpetratorship and accessoryship; while perpetrators ‘commit’ the
crime and therefore incur principal responsibility, accessories are ‘solely
connected’ to the commission of another person’s crime and thus incur

712 See van Sliedregt, Individual Criminal Responsibility in International Law 74.

713 See Lubanga (Trial Chamber Judgment) (Separate Opinion of Judge Fulford) [7].

714 Tbid.

715 Tbid.

716 Kai Ambos, ‘The First Judgment of the International Criminal Court (Prosecutor v.
Lubanga): A Comprehensive analysis of the Legal Issues’ (2012) 12 Intl Crim L Rev 115, 143.
717 See ibid.

718 Stewart asserts that accomplices should be treated as a subset of perpetrators. He proposes
that the distinction between the two modes of responsibility in ICL is not needed, as there is no
moral difference between perpetration and aiding and abetting. Even if there is a moral
difference, Stewart suggests that this distinction should be made in the sentencing stage rather
than in the attribution of responsibility. See Stewart, ‘The End of “Modes of Liability” for
International Crimes’ 204, 207-8.

719 See Werle and Burghardt, ‘Establishing Degrees of Responsibility” 306.

720 Prosecutor v. Germain Katanga (Trial Chamber Judgment) ICC-01/04-01/07 (7 March
2014) [1383] et seq.
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accessorial responsibility.”! In the view of the court, the differentiated model
of participation set forth in Article 25(3) stipulates the inherent distinction
between perpetrators and accessories.’?

Pursuant to this interpretation, it was suggested that Article 25(3) could be
read as a four-tier responsibility provision.”” The first level is perpetratorship
in its three forms: direct (‘commits ... as an individual’), co-perpetration
(‘commits ... jointly with another’), and indirect perpetration (‘commits ...
through another person, regardless of whether that other person is criminally
responsible’). The second is inducement (‘[o]rders, solicits or induces the
commission of such a crime’). The third is assistance (aids, abets or otherwise
assists in its commission or its attempted commission, including providing the
means), and the fourth level, ‘contribution to a group crime’ is potentially the
most ambiguous.”* In addition, Article 28 enshrines a fifth level, so-called
command responsibility. Command responsibility is posited as a subsidiary
form of responsibility for superiors who fail to comply with their duties under
ICL.7>

6.5.3.2 Hierarchy of Blameworthiness

The immediate analysis suggests that Article 25(3) of the Rome Statute
differentiates between principals (paragraph (a)) and accomplices (paragraphs
3(b)-(d)). However, does this imply a gradation or hierarchy of
blameworthiness in modes of responsibility? In other words, should principals
incur more severe punishment than accessories?

At some point, there was a normative assumption that principals are more
blameworthy than accessories. While some advocated this position,’® others

721 Tbid [1384].

722 Tbid.

723 See Werle, ‘Individual Criminal Responsibility in Article 25 ICC Statute’ 957.

724 For some clarification about the needed level of contribution to a group crime, see Kai
Ambos, ‘The ICC and Common Purpose—What Contribution is Required under Article
25(3)(d)?’ in Carsten Stahn (ed.) The Law and Practice of the International Criminal Court
(OUP 2015) 592.

725 Werle and Burghardt, ‘Establishing Degrees of Responsibility’ 315.

726 See Werle, ‘Individual Criminal Responsibility in Article 25 ICC Statute’ 957. Werle
applied theological interpretation—a very popular methodology among German scholars—to
Article 25(3) of the Rome Statute and maintained that commission incurs the highest degree of
blameworthiness; see Lubanga (Trial Chamber Judgment) [999]. ICC Trial Chamber I held that
the notion of principal liability expresses the higher blameworthiness of individuals who are
the most responsible for the crime in question; in a similar vein, see Lubanga (Appeals Chamber
Judgment) [462]. The Appeals Chamber in Lubanga stated that the distinction between
perpetrators and accessories is not merely terminological. The perpetrator who commits the
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were staunch opponents and either rejected any idea of division between the
norms in Article 25(3) of the Rome Statute™ or accepted the differentiated
model but rejected the hierarchy of seriousness between modes of
perpetration.”” The ICC rejected any hierarchy of seriousness between
different modes of responsibility. ICC Trial Chamber II unequivocally
confirmed the differentiated model in Article 25,7 as perpetrators constitute
commission of the crime while accessories’ conduct is connected to the crime
of someone else.””® However, ‘a person responsible as an [accessory]...may
incur a penalty akin or even identical to that handed down against a person
found responsible as a perpetrator of the same crime’, and therefore the
distinction between perpetrators and accessories does not constitute a
hierarchy of blameworthiness.”!

In recent years, however, the distinction between principals and accessories
gained great importance in ICL. The main reason is the OTP’s decision to
prosecute those who they regarded as most responsible under the label of
perpetratorship. Even if not punished more severely, labelling someone with

crimes bears greater blameworthiness than the accomplice who merely contributes to the crime
of someone else; see also Jackson, Complicity in International Law 25.

727 See Lubanga (Trial Chamber Judgment) (Separate Opinion of Judge Fulford) [7]-[9]. Judge
Fulford disagrees with the importance of distinguishing between principals and accessories and
by the same token rejects any idea of hierarchy of seriousness as regards the different forms of
participation.
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in sources of law suggesting that they are ‘inherently more blameworthy’ than accessories
([22]-[24]). However, she accepts a conceptual difference between principals and accessories
in the Rome Statue, whereby the former is a direct and the latter a derivative form of criminal
responsibility ([22]); see also Jens Ohlin, Elies van Sliedregt, and Thomas Weigend, ‘ Assessing
the Control-Theory’ (2013) 26 LJIL 725, 740-5.
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perpetratorship communicates a message to both the victims and the
international community about who is most responsible for the atrocities.”

6.5.3.3 The Control Theory as a Distinguishing Criterion between
Perpetration and Complicity

In its early case law, the ICC expounded on Article 25 and developed a
Dogmatik™ that centres on the concept of ‘control’ as a common denominator
in distinguishing between different modes of responsibility.”* In doing so, it
relied on Roxin’s theory of control, stating that it has been widely applied and
recognized in legal doctrine around the world®* and as such is ‘the most
consonant’ with Article 25 of the Rome Statute.”® The Control Theory was
laid down in the ICC Pre-Trial Decision confirming the charges in Lubanga™’
and further developed in the Confirmation Decision in Katanga and Ngudjolo
and the Trial Chamber judgment in Lubanga.

The Control Theory is a normative concept of attribution of responsibility that
seeks to impute principal responsibility to the participants who exert (as the
name indicates) ‘control over the crime’. It came as a response to the
demanding endeavour to prosecute leaders for international crimes.”
Prosecuting leaders is an arduous enterprise given their remoteness from the
actual site where the crimes were committed. As the Rome Statute
unequivocally embraces the principle of presumption of innocence, in order
for the ICC to convict someone, the Prosecutor must prove the accused’s guilt
beyond a reasonable doubt.”® In a vast bureaucratic apparatus with a number
of individuals in different levels of leadership, it is rather onerous to establish
a direct connection between the mastermind and physical perpetrators. A
reasonable person on a leadership level would likely endeavour to shield his

732 See van Sliedregt, Individual Criminal Responsibility in International Law 80.

733 See George P. Fletcher, ‘New Court, Old Dogmatik’ (2011) 9 JICJ 179, 179 (‘A Dogmatik
is more a set of principles and values that provides the structure of a code of criminal law”).
734 See Elies van Sliedregt ‘Perpetration and Participation in Article 25(3) of the Statute of the
International Criminal Court’ in Carsten Stahn (ed.) The Law and Practice of the International
Criminal Court (OUP 2015) 499, 500.

35 Prosecutor v. Germain Katanga and Mathieu Ngudjolo Chui (Decision on the Confirmation
of Charges) ICC-01/04-01/07 (30 September 2008) [485]. See note 647 where the court lists a
profuse body of scholarship from which it draws its assertion about the acceptance of the
‘control’ theory. In the Spanish-speaking world, Roxin’s theory has been adopted since German
scholars aided the reform process in criminal law. See Manacorda and Meloni, ‘Indirect
Perpetration versus Joint Criminal Enterprise’ 159.
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involvement in the commission of crimes. All of these perplexities put
immense pressure on the traditional doctrine of criminal responsibility.’
Consequently, the ICC adopted a model of attribution with a normativistic
approach that centres around leaders who exercise control or supervision over
direct perpetrators. It is at the very least a ‘workable solution’, although
perhaps not as sufficiently nuanced as many would desire.”!

Pursuant to this approach, those in positions of control over the commission
of the offence who are aware of their status are to be regarded as perpetrators
because they either: i) physically carried out the objective elements of the
offence (direct perpetrators); ii) controlled the will of those who carried out
the objective elements of the offence (indirect perpetrators); or iii) controlled
the offence by reason of the essential tasks assigned to them (co-
perpetrators).”? The Control Theory will be analysed in great detail in the
following chapter in relation to the crime of aggression.

6.6 An Approach to Attribution

The process of attribution of criminal responsibility in domestic systems is
different from ICL. In national criminal law, the theory of attribution takes as
a starting point the relationship between the individual and the criminal result.
The systemic context of international crimes has led to an approach according
to which the courts first establish the contextual element, then individual acts,
and finally individual criminal responsibility.™

The differentiated approach to attribution of criminal responsibility in ICL is
warranted for many reasons. First, ICL comes from a different legal tradition
that represents a mixture of both common and continental law.”* Second, at
the level of the ICC, cases needs to be of ‘sufficient gravity’ in order to be
pursued.’ Third, the subject of international criminal justice is cases where
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the physical perpetrators acted pursuant to an organizational policy.”#
Crucially, in cases of international crimes, the relevant individual contribution
is part of the collective context, and therefore it is more difficult than in
national legal systems to make subjective and objective links between the
actors and the offence.’” Fourth, the systemic nature of the core international
crimes is captured entirely when individuals at the top level (policy-type
leadership) are identified and prosecuted accordingly. This can occur only by
accounting for the organizational context. Fifth, the specific organizational
context of international crimes requires a sui gemeris approach to
imputation.’

Given these observations, it is not surprising that the theory of attribution took
another turn in ICL. Ambos suggests that in the pursuit of individual criminal
responsibility for international crimes it is not enough to establish the causal
and normative relationship between the individual and the criminal result.”
The approach in ICL poses the actus reus/mens rea appraisal at the very end
of the process of establishing individual criminal responsibility. According to
Ambos, an ‘overall act’ or ‘criminal situation’ (‘Gesamttat’) is part of the
definition of international crimes.”*® An overall act is the collective context in
which crimes occur and is controlled by an organization (a ‘system’ of sorts),
for example, the existence of a genocidal policy that is controlled by and
attributable to a state or state-like organization. Ambos further submits that

...the individual criminal contributions of the participants must be assessed in
light of their effect on the criminal plan or purpose pursued by the criminal
apparatus or organization...In a nutshell, the participant’s influence on the
macrocriminal event depends, from a normative perspective, on his rank and
influence within the collective system responsible for the criminal events as a
whole.”!

746 Eg William Schabas asserts that for cases of genocide, the prosecution will invariably
involve individuals who furthered organizational policy with the goal of destroying a particular
group. See William A. Schabas, Genocide in International Law (2nd edn. CUP 2009) 251-2.
747 See Ambos, ‘Article 25—Individual Criminal Responsibility” 985.

748 Cryer calls for a sui generis approach to what he calls ‘attributability’. He avers that ‘to
move forward, it is best that international criminal lawyers seek to develop their own
understanding of attributability that takes into account the specific nature of the standard case
of international balance the crimes, that of their systemic commission, but is emancipated from
domestic approaches that have not been developed from the start to include large scale crimes
rather than being built upon to encompass them.” See Cryer, ‘Imputation and Complicity in
Common Law States: A (Partial) View from England and Wales’ 280.

749 See Ambos, Treatise on International Criminal Law, Volume I: Foundations and General
Part 86.
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Only individual contributions that have an effect towards the overall policy
are subject to criminal responsibility.

Thomas Weigend cautioned against this so-called ‘top-down’ approach where
the focus is predominantly on the organizational hierarchy. In his 2014
article,”> he gives an overview of this debate in German scholarship.’
German courts are still focused on the traditional bottom-up approach, where
the primary focus is on the man at the front who ‘pulls the trigger’.”* From
there, the court has to work its way upwards and determine whether there are
any other potential participants who ought to be blamed for the same criminal
result. Conversely, if imputation begins with defining the overall act, then

...it is not necessary to establish a direct connection between actors in the
background and the individuals directly carrying out the offence, but it
is sufficient to link both to the common enterprise. Clearly, this way of
attributing responsibility casts the net more widely than traditional forms of
perpetratorship and accessorial liability, and makes for greater flexibility in
adjudicating collective crime.”

Weigend concludes that ICL is still a criminal law in which it is the individual
to whom we ultimately attribute responsibility:

If we impose harsh sanctions on a defendant, it is not enough to tell him that
we do so because he supported some entity, or was involved in some collective
enterprise; rather, we need to be able to tell the defendant that his conscious
contribution resulted in some defined offence that was committed by someone,
and that he foresaw or should have foreseen the commission of this offence.”®

The systemic nature of international crimes implies the existence of an overall
act, which surely has to be taken into consideration during the attribution of
criminal responsibility as Ambos suggests. On the other hand, Weigend makes
a coherent argument that is in line with the basic structure of international
crimes—in order to attribute criminal responsibility, the act of the accused
must be appraised against the backdrop of the material and mental elements
of the crime.’”” The existence of an organization and an overall act are to be
appraised only to the extent necessary to inform the court about the context in
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which individual contributions took place. There are numerous contributions
that influence stages before the actual commission of a crime. Therefore, a
theory of attribution has to identify which are the criminally relevant
contributions in order to eventually apply modes of criminal responsibility.
Looking at the overall act is a good way to start, yet ultimately, an individual’s
contribution has to be appraised against the basic structure of international
crimes in that the accused has to have a subjective-objective relationship to
the crime.

6.7 Conclusion

Attribution of responsibility is a structural part of the grammar of criminal law
that all criminal law systems must account for.”*® Looking at case law from
1990s onwards, one can safely conclude that the focus of international
criminal justice has been on the leaders of organizations who are responsible
for creating the context in which atrocities took place. This approach is
somewhat justified given the limited resources and prosecutorial strategies in
conflicting countries. In order to differentiate between different levels of
participation, criminal law theory has developed the unitary and differentiated
models of participation. The former regards all participants in the crime as
perpetrators, but the severity of their punishment differs based on their level
of contribution. The latter differentiates between perpetrators and other
participants already at the level of attribution of criminal responsibility. At the
level of the ICC, the modes of liability are set out in Articles 25(3) and 28 of
the Rome Statute with a view to the crimes within its jurisdiction, namely,
genocide, crimes against humanity, war crimes, and the crime of aggression.
Relying on Roxin’s scholarship, the ICC developed the Control Theory in
order to distinguish between perpetrators and accessories in Article 25(3).
Importantly, the Rome Statute embraces the differentiated model of
participation yet rejects any hierarchy of blameworthiness. The framework
developed in this chapter will be used in the following two chapters to give an
account of modes of criminal responsibility for the crime of aggression.

758 See Fletcher, Basic Concepts of Criminal Law 81-2.
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7 Principal Responsibility for the Crime of
Aggression

The conduct verbs in the definition of the crime of aggression describe the
stages prior to the use of armed force. Engaging actively in one of them—the
complex actions of planning, preparation, initiation or execution—entails
criminal responsibility if the other actus reus/mens rea requirements are met.
The leadership clause stipulates an additional condition for the attribution of
responsibility: the actor needs to be in a position to control or direct the state
policy on the use of armed force. As explained before, the term ‘direct’ implies
control.””® Therefore, a position of control over the use of armed force draws
the outer limits of criminal responsibility for the crime of aggression. Part 11
argues that this normative determination ought to be based on the concept of
‘decisive influence’. The present chapter studies principal responsibility for
the crime of aggression and makes an argument that the current ICC doctrine
of perpetration stipulates the requirement of control over the criminal result,
which is a different ‘control’ criterion than the one required by the leadership
clause.

7.1 Attribution of Criminal Responsibility for the
Crime of Aggression

The process of attribution of criminal responsibility for the crime of
aggression takes place after the court establishes the existence of an act of
aggression. More precisely, the state needs to commit the state conduct
element (‘an act of aggression which, by its character, gravity and scale,
constitutes a manifest violation of the Charter of the United Nations’),”® which
is more akin to the concept of ‘war of aggression’ from the Nuremberg and
Tokyo tribunals than to ‘act of aggression’ as understood in international

739 See section 5.3 above.
760 Art 8bis(1) ICCSt.

167



law.”! The state thus not only creates the overall context—as is typically the
case with other international crimes—but also provides a necessary condition
for criminal responsibility and the reference point for individual conduct.

In the introduction of this thesis, we mentioned three examples that could pose
a problem for the attribution of criminal responsibility. The first example
concerned a parliamentarian who votes in favour of what is later deemed an
act of aggression. The second was so-called ‘civil society’ leaders who do not
have any formal authority pertaining to the state’s decisions on the use of
armed force but greatly influence state policies. Examples are prominent
intellectuals (such as professors or public intellectuals), editors-in-chief of
influential media, religious leaders, and so on. The third example concerned
individuals from third states (diplomats, business leaders) who aid or abet or
otherwise influence the leadership of a state who commits aggression. What
would be the right approach to fairly ascribe criminal responsibility in these
cases?

As a prerequisite for criminal liability, the court needs to determine whether
the accused meets the requirement of ‘control or direct’ over state action.”®
Part II argues that what is actually required is a position of controlling or
directing the state’s policy on the use of armed force. Let us see how this plays
out through an example. During an ongoing military campaign, State A
commits many inter-state acts of violence against State B. Only state acts that
constitute in and of itself or are part of the ‘state conduct element’ are
reference points for individual conduct. When appraising the leadership
position, the court needs to look at particular acts of the use of armed force
(placing malware, attacking a village, bombardment, etc.) and assess whether
the accused was in a position to exercise decisive influence over the state
policy to commit these actions. In other words, the question for determining
individual criminal responsibility is whether a parliamentarian, an editor-in-
chief, or the CEO of a private company was in a position of leadership over
the state’s decision on the use of armed force and not whether she was in a
position of leadership over the entire state. The leadership position is thus a
normative concept requiring a determination of whether the individual had a
decisive influence on the state’s policy on the use of armed force.”

Based on the framework developed in the previous chapter, the following
three-step approach for ascribing criminal responsibility for aggression can be
used as a coherent model of attribution for the crime of aggression. The first

761 See section 2.3.1.2 above.
762 Art 8bis(1) ICCSt.
763 See section 5.3 above.
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step is an appreciation of the overall act, viz. the context that allowed for the
crime of aggression. The value of this methodology is that it permits the
capture of a broad array of different participants who causally contributed to
the offence. At this juncture, the court identifies ‘key players’ responsible for
creating an aggressive climate in a state that eventually commits an act of
aggression. Throughout this study I argue that states do not simply attack other
states on a whim; rather, aggressive policies are the result of cooperation
between different hierarchical structures of power that goes beyond national
borders. Examples of such organizations are formal state structures
(presidency, national government, political parties, different state agencies,
etc.), business enterprises, media corporations, and religious institutions.
Their role may be pivotal and ought to be studied in each and every case where
a crime of aggression occurred.

Once we know the story behind aggression, the second step is to identify
individuals with a decisive influence over the state’s decisions on the use of
armed force—individuals who meet the leadership requirement of ‘control or
direct’—whose contribution is criminally relevant. Prior to the act of
aggression, there are four stages: planning, preparation, initiation and
execution. Contributing to only one of these stages is sufficient to be a
candidate for criminal responsibility.’** Since state action is a joint endeavour,
many individuals may contribute to the act of aggression. For example, in the
planning stage, the highest leadership echelon of State A (president,
ministries, etc.) devises a plan to attack State B. During the preparation stage,
media corporations close to the government of State A release content that
justifies the potential use of armed force against State B. By so doing, they
create consent among the population. Additionally, a few business enterprises
that foresee direct lucrative benefits from the aggression aid the preparation
process by providing resources (weapons, money). In this endeavour, high
officials of State C support State A for political reasons. The decision to
initiate an act of aggression is left to the parliament, which ultimately votes
by majority in favour of aggression. Finally, once the decision and all the
preparations have been made, state leaders or military staff make tactical
decisions and give orders for concrete action against State B. Looking at the
overall context in which an act of aggression occurred, the prosecution first
needs to assess who had decisive influence over the state policy and then
identify individual contributions that are criminally relevant. The guiding
principle is to pinpoint the leadership of organizations responsible for the
creation of the aggressive act. This, however, is a serious task in which the
prosecution must study the internal dynamics among each hierarchical
structure in order to determine which individuals could be criminally

764 See section 4.1 above.
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responsible. For example, if 250 parliamentarians voted in favour of
aggression, are they all subject to criminal responsibility? The prosecution
here must make an effort to understand the constitutional arrangements in the
country and assess the political dynamics in the parliament. If
parliamentarians strictly follow instructions from the leadership of their
political parties without having a decisive influence over the general party
policies, it would be the party leaders whose contribution is criminally
relevant since essentially they have decisive influence over the state’s policy
on the use of armed force. Be that as it may, the prosecution must identify the
leadership of each and every organization responsible for the overall act and
decide which levels (policy/mid) bear criminal responsibility for the crime of
aggression.

In the final step, in order to make an argument on criminal responsibility, the
court must make subjective and objective connections between the individual
and the crime of aggression with one important perspective: given the
leadership nature of the crime of aggression, there must be a normative
assessment that the accused’s involvement in the state’s policy to use armed
force amounted to at a minimum ‘decisive influence’; otherwise there is no
criminal responsibility.”® In this last step, individuals are labelled as either
perpetrators or accessories.

7.2 The Meaning and Normative Relevance of
Principal Responsibility

According to the basic structure of international crimes, the basis of criminal
responsibility is actively engaging in the complex action of causing the
criminal result.”*® The commission of an international crime typically involves
many individuals: those who commit the crime are principals, whereas
accessories contribute in a criminally relevant way to the commission of the
perpetrator’s crime. Both principals and accessories causally contribute to the
criminal result. Due to the particular nature of contribution and mens rea,
principals are regarded as ‘committing’ the crime.”’ In this vein, it may be
argued that perpetrators assert ownership over the commission of the crime,
as it is, after all, the perpetrator’s crime.”*®

765 See section 5.3 above.

766 See section 3.4 above.

767 Perpetration denotes commission of the crime. See Schabas, The International Criminal
Court: A Commentary on the Rome Statute 427.

768 The idea of ‘ownership over the commission’ came to me as a visiting fellow at Harvard
Law School. I was a member of a student-run debate club called Open Inquiry. At the beginning
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It is now well accepted in ICL that perpetration is possible directly, indirectly
through someone, or jointly with another person.’”® Direct perpetration is
undoubtedly a significant concept in criminal law theory. However, indirect
and joint perpetration are more important for the purposes of international
criminal justice. We have seen that ICL focuses on ‘leaders’ who are seen as
‘masterminds’ of crimes.”” They are the authors of crimes since ‘they decide
whether and how the offence will be committed’””' and are usually behind the
actual perpetration. If applied in its naturalistic variant, the theory of
attribution of criminal responsibility would most likely label masterminds not
as principals but as participants in the crime of others (physical
perpetrators).””? Arguably, this conclusion may lead to a normatively
unsatisfactory result where the leaders’ central role in the commission is
deemphasized.

It is worth mentioning again that labelling with perpetration does not
necessarily incur more severe punishment. Nonetheless, there is a stigmatizing
and expressive value of the principal status notwithstanding the hierarchy of
blameworthiness. 77 If we accept the premise that core crimes are marked by
the collective context”* and are typically products of a criminal policy devised
by a few people at the top, the ‘real villain’ would not be the physical
perpetrator, who is usually a ‘small cog in the machine’.””* Thus, international
criminal justice purports to label the leaders of such organizations with

of each session, a few of the participants would propose topics for discussion. Those whose
topics passed through subsequently took ‘ownership’ (the expression we regularly used) over
the discussions by facilitating the discourse. George Fletcher used similar language in his first
book on criminal law. See Fletcher, Rethinking Criminal Law 638 (‘It would seem that there is
little difficulty in determining the category of perpetration but this appearance of simplicity
dissolves if we refine the notion of “committing” the criminal act to include a subjective
disposition to regard the crime “as one's own.””).

769 See Art 25(3)(a) ICCSt.

770 See section 6.2 above.

7" Lubanga (Decision on the Confirmation of Charges) [330].

772 See Olasolo, The Criminal Responsibility of Senior Political and Military Leaders as
Principals 3.

773 See section 6.5.3.2 above.

774 Cf Weigend, ‘A Comprehensive View of International Criminal Law and Procedure’ 478
(note 8). The core international crimes are marked by the element of collectivity, as they are
committed in a collective context with many participants at different levels. However, as
Thomas Weigend rightly points out, this is not necessarily the case for war crimes. Art 8(1)
ICCSt reads: ‘The Court shall have jurisdiction in respect of war crimes in particular when
committed as part of a plan or policy or as part of a large- scale commission of such crimes.’
The word ‘particular’ here clearly showcases that war crimes could be committed without being
marked with the collectivity element.

775 See Schabas, Genocide in International Law 340. In his claim, Schabas uses Hitler as the
example of the real villain who did not physically carry out atrocities.
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perpetratorship based on the normative claim that since they masterminded
the commission, they ought to incur principal responsibility.

Consider Drumbl’s observation on the social role of punishment:

...by expressing condemnation, punishment in fact could strengthen social
solidarity. Punishment internalizes—and even reinforces—social norms among
the public and, thereby, from the expressivist perspective proactively promotes
law-abiding behaviour. Moreover, punishment can serve a prophylactic
purpose—carrying with it significant therapeutic value for victims.””¢

When transposed into the principal-accessory distinction, the expressive value
of ICL warrants stigmatization as well as fair punishment of the architects of
‘unimaginable atrocities that deeply shock the conscience of humanity’.””’
Thus, labelling with perpetratorship those who mastermind atrocities
communicates to the victims and the international community who is most
responsible for the crime.””

7.3 Direct Perpetration

7.3.1 Definition

The naturalistic manifestation of perpetration is the direct physical act of
commission.””” At the ad hoc tribunals, direct perpetration was defined simply
as the physical perpetration of the crime.”®® Similarly, Gal defined direct
perpetration as a situation where the individual ‘completed all elements of the
crime without involving anyone else.’”® This definition, however, is

776 Mark A. Drumbl, Atrocity, Punishment, and International Law (OUP 2007) 174.

777 Preamble ICCSt.

778 See van Sliedregt, Individual Criminal Responsibility in International Law 80.

77 Tadié¢ (Appeals Chamber Judgement) [188].

780 The ICTY Appeals Chamber tackled the issue of terminology with respect to individuals
who carry out the material elements of the crime (actus reus). The terminology that was used
to describe the ‘people on the ground’ who ‘pulled the trigger’ at the ICTY included ‘material
perpetrators’, ‘physical perpetrators’, or ‘Relevant Physical Perpetrators’ (‘RPPs’). The
Appeals Chamber raised the issue of crimes committed by omission, where the adjectives
‘physical’ or ‘material’ would fall short in describing perpetrators. Therefore, the Appeals
Chamber opted for the term ‘principal perpetrators’ to label those who bring about the actus
reus of the crime. See Prosecutor v. Radoslav Brdanin (Appeals Chamber Judgment) ICTY-
99-36-A (3 Apr 2007) [362].

781 Tom Gal, ‘Direct Commission’ in Jérdme De Hemptinne et al. (eds.) Modes of Liability in
International Criminal Law (CUP 2019) 17, 19.
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incongruent with the basic structure of international crimes. The actor need
not ‘complete’ anything; she merely has to voluntarily engage in the complex
action (eg firing a pistol) that causes the criminal result.”®

In a situation where many individuals contribute to the realization of the
offence, the physical commission may not be restricted to a single person.
Direct perpetration does not mean physical fulfilment of the actus reus or
anything similar; the direct perpetrator may hypothetically do as little as blink
and cause the criminal result. Direct perpetration means precisely what the
notion asserts: (in the causal chain of events) directly causing the criminal
result. This means that between the direct perpetrator’s act (eg firing a pistol,
actively engaging in the complex action of creating malware, etc.) and the
particularly relevant occurrence in space and time (the criminal result, eg
death), there is an uninterrupted sequential causal chain of events.” If another
person actively engages in the complex action of causing the criminal result
and interrupts and advances the sequence of events with her contribution, then
she is the direct perpetrator.’s

7.3.2 Direct Control over the Criminal Result and Responsibility for
the Crime of Aggression

The direct perpetrator directly causes the particularly relevant occurrence in
space and time (criminal result) that qualifies individual conduct as being in
violation of the prohibitory norm.”®> Consequently, it may be argued that the
direct perpetrator directly controls the consequence of the crime since she is
in a position to decide whether or not it is going to occur (if A pulls the trigger,
B is going to die). This follows from the above definition of direct
perpetration, and therefore it should not pose any additional problems to the
attribution of criminal responsibility for aggression. Accordingly, individuals
who directly contribute to the use of armed force are direct perpetrators.
However, as the crime of aggression is premised by the leadership clause, such
individuals additionally have to be in a position of decisive influence over the
state’s policy on the use of armed force.

Chapter 4 argues that the conduct verbs of the crime of aggression—planning,
preparation, initiation and execution—are chronological steps that bring about
the collective act. Accordingly, in order to satisfy the condition of criminal
responsibility, it is not important which complex action the accused is actively

782 See Chapter 3 above, particularly section 3.4.

783 (emphasis added).

784 Of course, this person (direct perpetrator) has to satisfy the necessary mens rea.
785 See section 3.4.2 above.
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engaged in, as long as her contribution is causally relevant to the consequence
of the crime. The critical question, however, is whether direct perpetration
may be established in all phases or only in the final one (execution) prior to
the collective act.

In the case of the crime of aggression, unlike the other core crimes, the
consequence is the same for all of the conduct verbs: the use of armed force.”*
All of the conduct verbs are complex actions, and together they form one
continuous complex action that causes the criminal result. For example,
against the actus reus background, the relevant consequence of the planning
stage is not the existence of a plan; it is the act of the use of armed force.
Accordingly, as direct perpetration is limited to direct causal contributions to
the consequence of the crime, individuals who are engaged in the execution
phase are likely to be labelled with this form of perpetratorship.”®” Not all
direct contributions in the execution stage are criminally relevant for the crime
of aggression, however. As explained in Chapter 4,7* given the leadership
nature of the crime, execution is confined to contributions of leaders in a
position to decisively influence the state policy on the use of armed force.

The quintessential direct perpetrator is the commanding officer who makes an
autonomous decision and orders an act of the use of armed force. The IMT
description of Admiral Donitz’s role in WWII is a textbook example of direct
perpetration. Donitz was in command of the German U-boat unit and
eventually became Commander-in-Chief of the German Navy. Among other
acts, he ordered U-boats to attack neutral ships. The court described Donitz’s
contribution in the following manner:

He was a line officer performing strictly tactical duties... It is true that until his
appointment in January, 1943, as Commander-in-Chief, he was not an
‘Oberbefehlshaber.” But this statement underestimates the importance of
Donitz position. He was no mere army or division commander. The U-boat arm
was the principal part of the German Fleet, and Donitz was its leader. The High
Seas Fleet made a few minor, if spectacular, raids during the early years of the
war, but the real damage to the enemy was done almost exclusively by his
submarines, as the millions of tons of allied and neutral shipping sunk will
testify. Donitz was solely in charge of this warfare. The Naval War Command
reserved for itself only the decision as to the number of submarines in each area.
In the invasion of Norway, for example, Donitz made recommendations in
October, 1939, as to submarine bases, which he claims were no more than a

786 See section 4.1 above.
787 The execution stage is where the tactical decisions are made. See section 4.1.1 above.
788 See Chapter 4 above, particularly section 4.1.1.1.
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staff study, and in March, 1940, he made out the operational orders for the
supporting U-boats, as discussed elsewhere in this Judgment.’®

This is a clear example of a commanding officer in a position of control over
state action. Based on his power, Donitz directly caused the course of events
that led to a number of acts of the use of armed force. Therefore, he had control
over the criminal result. In addition, his position allowed him to decisively
influence the state’s decision on the use of armed force. At the IMT, officers
below this position in the chain of command were considered ‘followers’.

Direct perpetration is but one form of perpetration that exists in the current
doctrine of individual criminal responsibility. What follows below is an
analysis of the Control Theory’s other manifestations: indirect perpetration,
co-perpetration and indirect co-perpetration.

7.4 Indirect Perpetration

7.4.1 Definition

In 2008, the OTP filed an application for a warrant of arrest against Sudanese
president Omar Hassan Ahmad Al Bashir.”® That was the first time that the
Prosecutor, Luis Moreno Ocampo, charged someone with indirect
perpetration. An attempt was made previously at the ICTY,”! but the doctrine
of indirect perpetration was rejected very soon thereafter.”? Nevertheless, the
ICC embraced the concept of indirect perpetration by explaining that, given
the macro-criminality phenomenon, indirect perpetration by means of an
organization is most relevant for ICL.”* Ocampo was a deputy prosecutor
before the Argentinian Court of Appeals in the 1985 Juntas case, where the
prosecution centred its strategy around a mode of indirect perpetration named
Organisationsherrschaft,”® so his choice to prosecute Al Bashir under the
label of indirect perpetrator was not quite a ‘lightning bolt out of the blue’.

789 IMT Judgment 508.

790 Situation in Darfur, The Sudan (Public Redacted Version of Prosecutor's Application under
Atticle 58 filed on 14 July 2008) ICC-02/05-157 (12 September 2008).

1 Prosecutor v. Milomir Stakié¢ (Trial Chamber Judgment) 1T-97-24-T (31 July 2003) [439] et
seq.

792 Prosecutor v. Milomir Staki¢ (Appeals Chamber Judgment) 1T-97-24-A (22 March 2006)
[62].

793 Katanga and Ngudjolo (Decision on the Confirmation of Charges) [498].

794 See The Juntas Trial (Federal Criminal Court of Appeals for the Federal District of Buenos
Aires) Case No. 13/84 (9 December 1985).
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Indirect perpetration, commonly referred to as ‘perpetration through another
person’ or ‘perpetration by means’, is a relatively new concept in ICL. It was
explicitly mentioned for the first time in Article 25(3)(a) of the Rome Statute
(‘commits [crime]... through another person’). According to that provision,
an individual who makes use of another person to carry out criminal conduct,
regardless of whether the second person is to be blamed for the wrongdoing,
is regarded as a principal even though she does not physically (that is, directly)
commit the offence.”* Thus, given her peculiar role in the crime, the indirect
perpetrator is referred to as the ‘mastermind’ or ‘woman in the background’
(German: Hinterfrau).”®

Indirect perpetration has been traditionally recognized in domestic criminal
law. In the continental legal tradition, it emerged in the 19" century and was
ostensibly envisaged as a legal tool to punish offenders in cases of ‘innocent
agency’.”’ Pragmatic examples of this concept are instructing an individual
who does not have the necessary mental capacity to be blamed for the offence
(a child or an insane person) or compelling an agent to commit a crime. The
person who instructs/compels metaphorically uses the other person as ‘means’
(hence ‘perpetrator-by-means’)’® or a ‘human tool’ to achieve the criminal
purpose without having ‘blood on her hands’. Since both a child and a person
acting under duress lack the necessary blameworthiness to be criminally
responsible, the Hinterfrau could not be prosecuted for instigation, as this
mode of complicit liability at the time required a responsible direct
perpetrator.’ To resolve this quandary, scholars of the 19" century developed
the theory of indirect perpetration, which ascribes principalship to the
mastermind(s) in such cases.**°

Indirect perpetration still represents the quintessence of prosecutorial strategy
in cases of innocent agency in domestic criminal trials. Usually, the factors
that preclude criminal responsibility of the agent are mistakes of facts or law,
duress, incapacity such as being underage, or mental illness.®!

795 Art 25(3)(a) ICCSt: ¢... a person shall be criminally responsible and liable for punishment
for a crime within the jurisdiction of the Court if that person: (a) [c]Jommits such a crime ...
through another person, regardless of whether that other person is criminally responsible.’

796 See Ambos, Treatise on International Criminal Law, Volume I: Foundations and General
Part 154.

797 See Weigend, ‘Problems of Attribution in International Criminal Law: A German
Perspective’ 258.

798 See Fletcher, Rethinking Criminal Law 639.

799 See Weigend, ‘Problems of Attribution in International Criminal Law: A German
Perspective’ 259.

800 Thid.

801 See Katanga and Ngudjolo (Decision on the Confirmation of Charges) [495].
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According to Article 25(3)(a) of the Rome Statute, an indirect perpetrator is a
person who ‘[c]Jommits such a crime [under the Rome Statute]...through
another person, regardless of whether that other person is criminally
responsible’ #* The Rome Statute also recognizes instigation as a mode of
complicity in Article 25(3)(b) without, however, drawing an apparent
distinction from indirect perpetration. In both cases, the ‘man behind’
influences the direct actor either by instructing or compelling him. How can
we distinguish between these two concepts if both are predicated on the same
legal construction that the man behind exerts an influence over the person who
carries out the criminal conduct regardless of whether that person is criminally
responsible or not?

In order to distinguish between perpetration and complicity, ICC Trial
Chamber I applied the Control Theory and stated the following:

The concept of control over the crime constitutes a third [together with
subjective and objective] approach for distinguishing between principals and
accessories which, contrary to the Defence claim, is applied in numerous legal
systems. The notion underpinning this third approach is that principals to a
crime are not limited to those who physically carry out the objective elements
of the offence, but also include those who, in spite of being removed from the
scene of the crime, control or mastermind its commission because they decide
whether and how the offence will be committed.3%

The chamber added further that

...the most typical manifestation of the concept of control over the crime, which
is the commission of the crime through another person, is expressly provided
for in article 25(3)(a) of the [Rome] Statute...this provision extends to the
commission of a crime not only through an innocent agent...but also through
another person who is fully criminally responsible.3%¢

Both the indirect perpetrator and the instigator exert influence on the direct
actor. However, the difference lies in the level of intensity.’*> Accordingly, the
indirect perpetrator exerts a higher degree of influence (subjugation), which
places her in a position of control over the criminal result. In effect, the
indirect perpetrator is in a position to determine whether the criminal result
will occur. Conversely, the instigator brings about the volitional element of
the perpetrator’s mens rea but is in no position to determine whether or how

802 Art 25(3)(a) ICCSt.

803 Lubanga (Decision on the Confirmation of Charges) [330].

804 Tbid [339].

805 See Weigend, ‘Perpetration through an Organization: The Unexpected Career of a German
Legal Concept’ 104 (note 54).
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the crime is going to happen. The latter part of this proposition captures the
difference between the concepts of perpetration and complicity as understood
in current ICL.

7.4.2 Control by Means of an Organized Structure of Power

The first time the ICC expounded on indirect perpetration in great detail was
in the 2008 Decision of the Confirmation of Charges against Germain
Katanga and Mathieu Ngudjolo Chui. Katanga and Ngudjolo were leaders of
different armed groups formed along ethnic lines in the Eastern Congo region
of Ituri who together devised a plan to ‘wipe out’ the village of Bogoro. Acting
accordingly, the troops under their command slaughtered many villagers and
committed numerous war crimes. Since neither Katanga nor Ngudjolo had
personal control of every soldier in their units, the Pre-Trial Chamber relied
on Organisationsherrschaft and stated that crimes committed by means of an
organization are ‘the cases most relevant to international criminal law’.3% In
the case of ‘perpetration by means of an organization’, the indirect perpetrator
‘does not merely order the commission of a crime, but through his control over
the organization, essentially decides whether and how the crime would be
committed’.3"?

According to ICC Trial Chamber II, two criteria need to be fulfilled in order
to establish indirect commission by means of an organized structure of power:
the nature of the organization and the control over the organized apparatus of
power.?® Following Roxin’s approach, the ICC spelled out certain
characteristics that an organized apparatus of power must have in order for
Organisationsherrschaft to play out:

The Chamber finds that the organization must be based on hierarchical relations
between superiors and subordinates. The organization must also be composed
of sufficient subordinates to guarantee that superiors' orders will be carried out,
if not by one subordinate, then by another. These criteria ensure that orders
given by the recognized leadership will generally be complied with by their
subordinates.8%

If an organization satisfies these requirements, the leader can expect with
reasonable certainty that her orders will be obeyed in relation to the
commission of the criminal offence. The main difference between Roxin’s

806 Katanga and Ngudjolo (Decision on the Confirmation of Charges) [488].
807 Thid [518].

808 Katanga (Trial Chamber Judgment) [1407].

809 Katanga and Ngudjolo (Decision on the Confirmation of Charges) [512].
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theory and the ICC’s approach is that the former outlines two additional
features that an organized power should possess: ‘detachment of the
organization from the law’ and a ‘disposition of the direct perpetrator to
commit the act’. In the view of the ICC, the key component that secures the
leader’s control over the crime is ‘functional automatism’.?' Accordingly, the
leader need not have control over the will of every subordinate, as she is
cognizant of the fact that a subordinate who does not obey her order will be
automatically replaced by another who will, and therefore compliance with
the leader’s orders is guaranteed.®!!

The interchangeability of potential executors within the organization indicates
that the leader is an indirect perpetrator of the crime. If the ‘fungibility’ of
members of the organization is less apparent, an alternative that secures
automatic compliance with superior orders in the organization can be
fashioned by intensive, strict, and violent training regimes.®'> These criteria
ensure that subordinates have no incentive not to follow orders of their
superiors within the hierarchically organized structure of power.$?
Consequently, in an organization where the superiors’ orders are executed
automatically, the leaders are in control over the crime since they have the
power to decide whether the crime will occur and potentially how.

Against this background, it is beyond the scope of the Control Theory whether
leaders of hierarchically organized structures of power dominate the will of
their individual subordinates, who are responsible executors. Normally,
leaders will not hold such individual domination since direct perpetrators may
choose for themselves the ways to bring about the criminal result. However,
such lack of domination is somewhat compensated by the authority over an
organization that has a number of potential executors.®'* Crucially, if one
subordinate refuses to obey the orders to commit the crime, another will take
her place.

Cognizant of this issue, ICC Trial Chamber II held that

810 JCC Trial Chamber II held that ‘[t]he key to the superior’s securing of control over the crime
is the functional automatism which propels the apparatus of power’. See Katanga (Trial
Chamber Judgment) [1408].

811 Thid.

812 Katanga and Ngudjolo (Decision on the Confirmation of Charges) [518]: ‘For example,
abducting minors and subjecting them to punishing training regimens in which they are taught
to shoot, pillage, rape, and kill, may be an effective means for ensuring automatic compliance
with leaders’ orders to commit such acts.’

813 See van Sliedregt, Individual Criminal Responsibility in International Law 83.

814 Kai Ambos, ‘Command Responsibility and Organisationsherrschaft: Ways of Attributing
International Crimes to the “Most Responsible in André Nollkaemper and Harmen van der
Wilt (eds.) System Criminality in International Law (CUP 2009) 127, 144.
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the modalities of control over persons can be increasingly varied and
sophisticated and that it is particularly difficult to conceive of and grasp the
nature and internal dynamics of contemporary criminal organizations. In this
regard, the Chamber underscored that within the organizations themselves, the
other forms of responsibility under article 25(3) of the Statute may apply.$'3

The Chamber thus argued that the difference between principals and
accessories in such organizations lies in the nature of their contributions.®'
Persons whose conduct constitutes the commission of the crime are to be
regarded as perpetrators, and those who are merely connected to the
commission are accessories.®!’

7.4.3 Indirect Control over the Criminal Result

Indirect perpetration stipulates domination over the ‘human tools’ who
execute the criminal conduct; hence the name ‘perpetration-by-means’.’!®
Conventionally, ‘means’ in this context comprises two categories: the first
includes individuals who physically carry out criminal conduct without the
capacity to be criminally responsible (eg a child or an insane person), and the
second presupposes a responsible (direct) perpetrator. In the latter case, the
indirect perpetrator subjugates the will of the direct perpetrator.®'® This can be
done, inter alia, by means of Organisationsherrschaft.

By subjugating the will of the direct perpetrator, the indirect perpetrator
indirectly controls whether and potentially how the consequences of the crime
will occur. Crucially, the indirect perpetrator does not dominate the will of the
direct perpetrator, and therefore the distinctive notion of indirect perpetration
is not control over the criminal conduct (act) but control over the
consequences of the crime. The direct perpetrator may choose for herself the
methods and means to bring about the criminal result.’?® Let us borrow an
example from Weigend to illustrate this problématique. 1f leader L orders
perpetrator P1 to commit crime C1 on day D1, P1 for some reason does not
obey, and P2 swaps in and commits similar crime C2 on day D2, then it cannot

815 Katanga (Trial Chamber Judgment) 1410].

816 Thid [1384].

817 Thid [1384].

818 See Fletcher, Rethinking Criminal Law 639.

819 Prosecutor v. Bosco Ntaganda (Trial Chamber Judgment) ICC-01/04-02/06 (8 July 2019)
[774].

820 For a similar opinion, see Ambos, ‘Command Responsibility and Organisationsherrschaft:
Ways of Attributing International Crimes to the “Most Responsible” 145. Ambos argues that
the indirect perpetrator in the Organisationsherrschafi does not dominate the physical
perpetrators’ acts; he can do so only by coercion or involving his subordinates in a mistake.
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be argued that L had control over the criminal acz.$?' If the criteria of
Organisationsherrschaft applies, L will be ultimately labelled with indirect
perpetration because she had control over the criminal result.

7.4.4 Indirect Perpetration of the Crime of Aggression

Given that the crime of aggression presupposes state action and the state is the
archetype of an organized structure of power, the most relevant case of
indirect perpetration for the crime of aggression is certainly
Organisationsherrschaft. The previous subsection explained how direct
perpetrators are likely to be the commanding officers who make an
autonomous decision and order the state act of the use of armed force. This
typically occurs in the final stage prior to state action, viz. execution. As they
are part of the state’s formal structures, commanding officers are subordinate
to their superiors, who are part of the higher state leadership echelon. The
latter are high-ranking state military and political leaders who typically
contribute to the planning, preparation or initiation of state action. Under
certain conditions, they may be charged with indirect perpetration of the crime
of aggression.

First, the indirect perpetrator needs to exert effective control over the state
apparatus or at least a part of it that is connected to the use of armed force,
which represents the reference point for individual criminal responsibility. As
we have seen in Chapter 5, this de facto effective control over the state is not
required by the leadership clause. However, it is a requirement of
Organisationsherrschaft, and if met, the perpetrator simultaneously satisfies
the leadership requirement (control over the state’s policy on the use of armed
force).*?> The second condition requires the leader to steer the part of a state
she controls toward the commission of the crime.®?* This proposition is
commensurate with the basic structure of international crimes: the (indirect)
perpetrator has to be actively engaged in the complex action of causing the
criminal result. To ensure effective control, these types of leaders may rely on
automatic compliance with their orders, and if they order an act of use of force,
they may be virtually certain that the crime of aggression will actually occur.

821 Weigend, ‘Perpetration through an Organization: The Unexpected Career of a German Legal
Concept’ 100.

822 The leadership clause requires that the perpetrator was in a position of control over or
directing state policy to use armed force; see section 5.3 above. In a similar vein,
Organisationsherrschafi requires the position of de facto control over the state’s policy on the
use of armed force.

823 See Katanga (Trial Chamber Judgment) [1411].
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To this end, they exert indirect control over the criminal result and may be
prosecuted for indirect perpetration.

Such tight control cannot be assumed.*>* Therefore, it is important that in each
particular case, the criminal act undergoes appraisal as to whether it was
controlled by the organization of power and as such could be ascribed to the
leadership.®?* In the case of A/ Bashir, the Prosecutor set forth a number of
arguments claiming that the President of the Republic of the Sudan, serving
as Head of State, exercised both de jure and de facto sovereign authority.*2
According to this analysis, Al Bashir ‘held the final executive decision making
power’,%?” enjoyed authority as Commander in Chief by exercising ‘tight
control over the army and security forces’,*”® and crucially held de facto
authority by establishing an elaborate network of reporting lines of almost all
main political and military figures in the State of Sudan.®? The Prosecutor
concluded that Al Bashir used his absolute control®*® over the military and
security apparatus to steer the State of Sudan to execute his criminal plan. In
terms of requesting de jure and de facto control over an organized power
apparatus, a similar test was applied for Germain Katanga./

This brings wus to the following conclusion. According to
Organisationsherrshaft, leaders who are in a position of effective control over
the state’s policy on the use of armed force are responsible as indirect
perpetrators for ordering the acts of the use of armed force directly caused by
their subordinates. It should be borne in mind that the socio-political dynamics
may vary in different states based on their constitutional arrangements.
Therefore, it is crucial that the court applies a de facto effective control test in
each case in order to establish indirect control over the consequences of the
crime.

824 Florian Jessberger and Julia Geneuss, ‘On the Application of a Theory of Indirect
Perpetration in Al Bashir: German Doctrine at The Hague?’ (2008) 6 JICJ 853, 861.

825 Thomas Weigend, ‘Indirect Perpetration’ in Carsten Stahn (ed.) The Law and Practice of
the International Criminal Court (OUP 2015) 538, 553.

826 Situation in Darfur, The Sudan (Public Redacted Version of Prosecutor's Application under
Article 58) ICC-02/05-157-AnxA (14 July 2008) [250] et seq.

827 [bid [251].

828 [hid [252].

829 [hid [264]-[267].

830 [bid [266].

831 See Katanga and Ngudjolo (Decision on the Confirmation of Charges) [540], [555(ii)].
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7.5 Co-perpetration

7.5.1 Definition

Another manifestation of the Control Theory in the Rome Statute is joint or
co-perpetration.® Whenever a law differentiates between perpetrators and
accessories, as is the case with the Rome Statute,®** there is a need to define
co-perpetration.®** Joint perpetration occurs when multiple persons act in
concert pursuant to a preconceived plan. Each confederate contributes to the
wrongdoing to a differing degree, but they are all liable for the whole crime
due to mutual attribution. In expounding on the Control Theory, ICC PTC I
averred that ‘the concept of co-perpetration embodied in article 25(3)(a)
coincides with that of joint control over the crime by reason of the essential
nature of the various contributions to the commission of the crime.’®** PTC I
further defined co-perpetration as follows:

The Chamber is of the view that the concept of co-perpetration is originally
rooted in the idea that when the sum of the co-ordinated individual
contributions of a plurality of persons results in the realization of all the
objective elements of a crime, any person making a contribution can be held
vicariously responsible for the contributions of all the others and, as a result,
can be considered as a principal to the whole crime.33

Accordingly, joint perpetration is rooted in the idea of co-operation based on
consensus, which is the ground for mutual attribution. In cases of macro-
criminality, co-actors often divide labour in order to bring about the criminal
result. Thus, the doctrine of co-perpetration is seen as crucial to the
Prosecutor’s strategy.s3’

ICC Trial Chamber II in the Katanga and Ngudjolo Confirmation Decision
listed objective and subjective formal requirements for co-perpetration. The
objective requirements are i) the existence of an agreement or common plan
between two or more persons (paras 522-523) and ii) coordinated essential
contributions by each co-perpetrator resulting in the realization of the
objective elements of the crime (paras 524-526). According to the subjective
requirements, the co-perpetrators i) must have the subjective elements of the

832 The terms ‘joint perpetration’ and ‘co-perpetration’ will be used interchangeably.
833 Art 25(3)(a) ICCSt: ‘Commits such a crime ... jointly’.

834 Ohlin, van Sliedregt, and Weigend, ‘Assessing the Control-Theory’ 730.

835 Lubanga (Decision on the Confirmation of Charges) [341].

836 Thid [332]

837 Ohlin, ‘Co-Perpetration: German Dogmatik or German Invasion?’ 520.
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crimes in question (paras 527-532), ii) must be mutually aware and mutually
accept that implementing their common plan will result in the realization of
the objective elements of the crimes (paras 533—537), and iii) must be aware
of the factual circumstances enabling them to control the crimes jointly (paras
538-539). The linguistic choice of ‘will occur’ as opposed to ‘may occur’
excludes dolus eventualis as well as the common law concept of recklessness
from co-perpetration and the Rome Statute in general.®3

Elies van Sliedregt finds it surprising that the ‘agreement or common plan’
was listed under the objective requirements since ‘a meeting of minds’ seems
better regarded as a subjective than an objective element.®* Either way, the
common plan must include the commission of a crime and need not be
explicit; ie its existence can be inferred from the factual situation.34
Furthermore, the common plan need not be intrinsically criminal. It has to,
however, include a critical element of criminality since its implementation wil/
eventually lead to the commission of a crime.®*' In other words, the
commission of the crime need not be the overarching goal of the criminal
endeavour.’® It bears stressing that some authors reject the notion that the
common plan may be predominantly non-criminal.®** Nonetheless, the popular
belief is that agreement on a common plan must include a sufficient risk that,
in the ordinary course of events, the crime in question for which the co-
perpetrator is being charged will be committed.** In this vein, the co-
perpetrator is ‘virtually certain that the implementation of the common plan
[leads] to the commission of the crimes at issue’®** and therefore is responsible
under the label of joint perpetration.

The second objective element (‘coordinated essential contribution”)
undergirds the Control Theory. It defines the notion of ‘joint control’ in the
context of joint perpetration. PTC I stated that in the case of macro-criminality
‘only those to whom essential tasks have been assigned—and who,
consequently, have power to frustrate the commission of the crime by not

838 See Lubanga (Trial Chamber Judgment) [1011].

839 Van Sliedregt, Individual Criminal Responsibility in International Law 101.

840 Katanga and Ngudjolo (Decision on the Confirmation of Charges) [523].

841 Lubanga (Trial Chamber Judgment) [984].

842 Tbid [985].

843 See Ambos, ‘The First Judgment of the International Criminal Court (Prosecutor v.
Lubanga): A Comprehensive analysis of the Legal Issues’ 140; see also Lachezar Yanev,
‘Theories of Co-Perpetration in International Criminal Law’ (PhD thesis, Tilburg University
2018) 349. In his thesis, Yanev agrees that such a broad definition of the ‘common plan or
agreement’ element can drag into co-perpetratorship a wide range of individuals somewhat
connected by way of agreement.

844 See Lubanga (Trial Chamber Judgment) [987].

845 Lubanga (Appeals Chamber Judgment) [451].
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performing their tasks—can be said to have joint control over the crime.’ 84
The following subsection addresses this issue.

Regarding the mental element, in addition to the requirements under Article
30 of the Rome Statute, co-perpetration requires that individuals must be
aware of the factual circumstances enabling them to exercise joint control over
the crime. To this end, co-perpetrators must be aware that the mutual plan
exists and that each partner’s agreed activity is necessary for carrying out the
plan.

In sum, co-perpetration is characterized by a functional division of the
criminal tasks between different participants acting in concert pursuant to the
common agreement. The common plan and joint control over the
consequences of the crime manifested by essential contributions represent the
basis for mutual attribution of the crime to all co-perpetrators.®’

7.5.2 Joint Control over the Criminal Result

The essential element of joint perpetration is division of labour. Pursuant to
the Control Theory, none of the co-perpetrators has control over the crime by
himself, but the co-perpetrators exercise joint control by way of the division
of the essential tasks for the purposes of carrying out the material elements of
the offence. In the words of the Court,

[tThe concept of co-perpetration based on joint control over the crime is rooted
in the principle of the division of essential tasks for the purpose of committing
a crime between two or more persons acting in a concerted manner. Hence,
although none of the participants has overall control over the offence because
they all depend on one another for its commission, they all share control
because each of them could frustrate the commission of the crime by not
carrying out his or her task.?4

Co-perpetrators have joint control over the crime only if the contribution of
each is essential to the commission. Since commission denotes causing the
consequence of the crime, joint control means an essential contribution to the
consequences of the crime. Unlike the case of JCE, whereby the contribution
to the common criminal purpose is of a lesser degree,** the ICC reiterated on

846 Lubanga (Decision on the Confirmation of Charges) [347].

847 Ambos, ‘Article 25—Individual Criminal Responsibility’ 988.

848 Lubanga (Decision on the Confirmation of Charges) [342].

849 See Olasolo, The Criminal Responsibility of Senior Political and Military Leaders as
Principals 277.
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several occasions that the contributions of co-perpetrators must be of an
essential nature.®*

The essential nature of contributions is one of the criteria that differentiate
perpetration from complicity in current ICL doctrine. Both the aider and
abettor and the co-perpetrator contribute to the criminal result. However, only
the co-perpetrator’s contribution is regarded as essential for the commission,
and therefore she is the perpetrator.s!

The ICC defined ‘essential contributions’ in negative terms: by not performing
her tasks, the co-perpetrator is able to frustrate the commission, and therefore
she is in control over the criminal result.®*> This definition has been subject to
strong criticism. Judge Adrian Fulford in his Separate opinion in the Lubanga
judgment proposes a plain reading of Article 25 of the Rome Statute in which
the verb ‘commits’ is ‘readily understandable’ and requires solely an
‘operative link’ between the contribution and the commission of the crime.’3
In his opinion, the plain text of the Rome Statute does not require essential
contributions,®>* and therefore he advocates an emphasis on the mens rea.®
Judge Fulford correctly concludes that inquiring about ‘essential
contributions’ leads to a hypothetical assessment, which implies guesswork as
to whether events would have unfolded differently absent the accused’s
involvement.$5

Similarly, Judge Christine Van den Wyngaert in her Separate opinion in the
Ngudjolo judgment agrees with Judge Fulford that the Rome Statute does not
require an ‘essential contribution’ and that such a requirement would lead to
an artificial and speculative inquiry about whether the crime would have been
committed absent the accused’s contribution.’” However, she rejects
Fulford’s idea of simply establishing a causal link between the contribution
and the criminal result. If one accepts such a link as a sufficient requirement
for perpetration, she argues, the outer limits of causality might stretch
perpetration to individuals very remote from the crime.*® Judge Van den

850 Lubanga (Trial Chamber Judgment) [999]. See note 2705 therein, where the Court refers to
its case law regarding ‘essential contributions’.

851 See ibid [996]-[997].

852 See Lubanga (Decision on the Confirmation of Charges) [347]; Katanga and Ngudjolo
(Decision on the Confirmation of Charges) [525].

853 Lubanga (Trial Chamber Judgment) (Separate Opinion of Judge Fulford) [15].

854 Tbid.

855 Tbid [17].

856 Tbid.

857 Ngudjolo (Trial Chamber Judgment) (Concurring Opinion of Judge van den Wyngaert) [42].
858 Tbid [43]; very similarly, three notable professors of law criticized Judge Fulford’s notion of
‘operative link’ as being vague and not adequate to provide a clear difference between
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Wyngaert proposes a qualitative criterion for co-perpetration, namely, ‘a
direct contribution to the realization of the material elements of the crime.’s%
Accordingly, co-perpetrators are individuals who directly contribute to the
realization of the criminal offence.5%

Notwithstanding the strong criticism, the criterion of ‘essential contribution’
has remained the backbone of joint control for cases of co-perpetration.®! As
correctly noted,*? inquiring about the essentiality of a contribution may be
done from an ex ante or an ex post perspective; the former implies assessing
from the stage of planning, while the latter looks backward after the crime has
occurred. It is not uncommon for lawyers to appraise situations through
counterfactual and hypothetical reasoning.** Moreover, why stop there? Why
not add to this analysis a normative reasoning on the essentiality of
contributions? The very nature of the Control Theory stipulates a non-
naturalistic approach whereby, as argued above, leaders who mastermind
crimes are to be labelled as principals. Like the case of
Organisationsherrschaft, the inquiry into which contributions were essential
ought to be complemented by a normative understanding of principal lability.
Therefore, the Appeals Chamber in the Lubanga case rightfully held that

in circumstances where a plurality of persons was involved in the commission
of crimes under the Statute, the question of whether an accused ‘committed’ a
crime—and therefore not only contributed to the crime committed by someone
else—cannot only be answered by reference to how close the accused was to
the actual crime and whether he or she directly carried out the incriminated

perpetration and accessoryship. They give examples of furnishing a weapon for murder and a
bicycle that the killer used to arrive at the crime scene. In both instances, the ‘operative link’
provides for a high level of arbitrariness, and it is left to the judges and their understanding of
causality to decide what makes co-perpetration. See Ohlin, van Sliedregt, and Weigend,
‘Assessing the Control-Theory’ 728-29.

859 Ngudjolo (Trial Chamber Judgment) (Concurring Opinion of Judge van den Wyngaert) [44].
In the example of furnishing a weapon for murder, by virtue of ‘direct contribution’ only the
individual who killed the victim would be labelled as perpetrator because the actus reus of the
crime of murder does not include acquiring the means of commission, even though it is an
‘essential contribution’ (para.45). In the case of joint perpetration, only those actors who were
involved in bringing about material elements of the crime in question are to be regarded as co-
perpetrators.

860 This approach did not escape scholarly criticism. The normative claim that permeates co-
perpetration is the division of tasks between different actors. Thus, requiring for every co-
perpetrator to individually meet every element of the actus reus equates co-perpetration with
individual perpetration, rendering the latter superfluous. See Ohlin, van Sliedregt, and
Weigend, ‘Assessing the Control-Theory” 730.

861 See Prosecutor v. Charles Blé Goudé (Decision on the Confirmation of Charges) 014, ICC-
02/11-02/11 (11 December 2014) [141].

862 See Ohlin, van Sliedregt, and Weigend, ‘ Assessing the Control-Theory’ 731.

863 Ohlin, ‘Co-Perpetration: German Dogmatik or German Invasion?’ 529.
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conduct. Rather, what is required is a normative assessment of the role of the
accused person in the specific circumstances of the case. The Appeals Chamber
considers that the most appropriate tool for conducting such an assessment is
an evaluation of whether the accused had control over the crime, by virtue of
his or her essential contribution to it and the resulting power to frustrate its
commission, even if that essential contribution was not made at the execution
stage of the crime.’%*

The Court implicitly rejected the propositions made by Judges Van den
Wyngaert and Fulford by positing a normative assessment of the accused’s
role with a view to his power to frustrate the commission of the crime. This
reading is consistent with the non-naturalistic approach to the differentiation
between perpetrators and accessories.

It bears stressing that the essential character of a task is not necessarily linked
to the execution stage of the crime, which the Appeals Chamber duly noted.
It may also be that a person by means of automatic compliance with her orders
triggers the mechanisms that lead to the commission of the criminal offence.®
Moreover, a (co-)perpetrator need not be present at the scene of the crime; she
can ‘control or mastermind’ the commission of the crime remotely.*¢ PTC I
held that

[d]esigning the attack, supplying weapons and ammunitions, exercising the
power to move the previously recruited and trained troops to the fields; and/or
coordinating and monitoring the activities of those troops, may constitute
contributions that must be considered essential regardless of when are they
exercised (before or during the execution stage of the crime).®¢’

Therefore, ‘providing the necessary financial recourses for the
implementation of the common plan’**® or ‘the distribution of weapons and
ammunitions’*® could be considered essential contributions towards the
realization of the common plan.

In summary, joint control rests on the normative concept of ‘essential
contribution’, which denotes the power to frustrate the commission of the
crime. This power is not restricted to the execution stage, and the individuals

864 Lubanga (Appeals Chamber Judgment) [473].

865 Lubanga (Decision on the Confirmation of Charges) [348]; Katanga and Ngudjolo (Decision
on the Confirmation of Charges) [525].

866 Lubanga (Decision on the Confirmation of Charges) [330].

867 Katanga and Ngudjolo (Decision on the Confirmation of Charges) [526].

868 Lubanga (Decision on the Confirmation of Charges) [383(ii)].

869 Katanga and Ngudjolo (Decision on the Confirmation of Charges) [555(1)(c)].
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whose tasks are essential for the commission are consequently in a position of
joint control over the criminal result.

7.5.3 Co-perpetration of the Crime of Aggression

State aggression is a product of many individuals whose joint endeavour
results in inter-state violence. The immediate analysis suggests that the
individuals whose contributions are regarded as essential to the commission
in one of the stages prior to the collective act are in a position of joint control
over the material act of the use of armed force; they may therefore be labelled
as co-perpetrators. What is ‘essential’ is a normative determination that is
based on the underlying facts. The prerequisite for liability, however, is
decisive influence over the state’s policy on the use of armed force. These two
criteria for co-perpetration—decisive influence and essential contribution—
manifest themselves in two different paradigms and thus should not be
conflated. The leadership requirement ‘decisive influence’ is related to the
state policy on the use of armed force. The ‘essential contribution’, on the
other hand, is appraised in relation to the commission of a specific act of the
use of armed force that represents the consequence element of the crime of
aggression.

To illustrate this difference further, let us look at a couple of examples. When
a state uses armed force, there are many individuals whose contributions are
indispensable to that occurrence. For example, a low-level subordinate who
merely passes on to a fighter pilot the order to release bombs may be said to
control the act of bombing.*” However, although she controls the criminal
result in this case, she does not have a decisive influence over the state’s
decision to use armed force. Thus, but for her contribution the particular use
of armed force would not have occurred. However, her non-performance
would not influence the state policy to use armed force, and the state would
normally find another way to carry out an action to bring about effectively
similar consequences. Consequently, even though her contribution was
essential for the commission of the particular act of the use of armed force,
her role was not decisive for the state policy to use armed force. In another
hypothetical example, when there is only one individual capable of causing
the use of armed force, eg a computer operator working for the government
who knows how to create a malware to completely destroy the missile defence
system of a country, her role is decisive toward the state policy since, if she
does not perform, the state would not be able to carry out an action with
effectively similar consequences. It bears stressing to reiterate that decisive

870 T am thankful to Thomas Weigend for this example.
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influence does not automatically entail criminal responsibility. Such an
individual will be responsible only if she had the necessary mens rea.

7.5.3.1 Doctrine of ‘Indirect Co-perpetration’

A variant of co-perpetration—the so-called concept of indirect co-
perpetration—is likely be the most relevant form of perpetration for
prosecuting the crime of aggression. In the pursuit of describing leadership
responsibility for international crimes, the ICC propounded indirect co-
perpetration as a third manifestation of the Control Theory.

In its Decision on the Confirmation of Charges against Germain Katanga and
Mathieu Ngudjolo Chui, ICC PTC I averred that the connective ‘or’ in Article
25(3)(a) of the Rome Statute that refers to commission of the crime (‘jointly
with another or through another person’) could be understood as either an
inclusive disjunction (‘either one or the other, and possibly both’) or as an
exclusive disjunction (‘either one or the other, but not both”).8”" PTC I held
that indirect co-perpetration comports with the Rome Statute and thus
construed the connective ‘or’ as an inclusive disjunction.’”? By way of
combining horizontal and vertical modes of liability, the ICC developed the
notion of indirect co-perpetration. Even though it appears to be accepted in
the scholarship,®”® this proposition did not escape criticism.*”* Let us now
briefly examine what prompted the pre-trial chamber to develop this mode of
responsibility.

Katanga and Ngudjolo were leaders of two separate military organizations in
the Eastern Congo region of Ituri. In 2003, they devised a plan to ‘wipe out’
the village of Borgo and ordered their troops to do so accordingly.
Consequently, they were charged with war crimes and crimes against
humanity.®”Acknowledging that ‘due to ethnical loyalties within the

871 Katanga and Ngudjolo (Decision on the Confirmation of Charges) [491].

872 Tbid.

873 For Weigend, there is no doctrinal obstacle in interpreting Article 25(3)(a) in this vein;
Weigend, ‘Indirect Perpetration’ 554. For Ambos, there is no need for greater delicacy in
justifying indirect co-perpetration at the ICC. He reads Article 25(3)(a) as readily allowing for
this mode of perpetratorship; hence he maintains there is no need for recourse in customary
international law. Ambos, ‘Article 25—Individual Criminal Responsibility” 997. Ohlin calls for
a greater sophistication of indirect co-perpetration; however he does not question its conceptual
inappropriateness from criminal law theory. Jens Ohlin, ‘Second-Order Linking Principles:
Combining Vertical And Horizontal Modes Of Liability’ (2012) 25 LJIL 771, 781.

874 See Ngudjolo (Trial Chamber Judgment) (Concurring Opinion of Judge van den Wyngaert)
[61]. Judge Van den Wyngaert stated that this combination results in a radical expansion of
perpetratorship in the Rome Statute.

875 See Katanga and Ngudjolo (Decision on the Confirmation of Charges) [11]-[36].
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respective organization led by Germain Katanga (FRPI) and Mathieu
Ngudjolo Chui (FNI), some members of these organizations accepted orders
only from leaders of their own ethnicity’,*° the chamber nevertheless declared
that Katanga may be held responsible for the crimes of Ngudjolo’s
subordinates and vice versa, as they committed these crimes ‘jointly through
another person’.?”?

Katanga and Ngudjolo did not physically commit the crimes in question, but
they were still labelled as co-perpetrators who divided tasks in order to realize
the common plan. PTC I applied two separate modes of responsibility under
Article 25(3)(a) of the Rome Statute with a view to their horizontal
cooperation and their vertical control over their organizations, and by blending
co-perpetration based on control over the crime with indirect perpetration, it
devised a new mode of ‘cross-liability’$”*—mnamely, indirect co-perpetration.

The ICC applied this mode of liability in the Decision on the Confirmation of
Charges against Charles Blé Goudé, where the suspect was charged with
having committed the alleged crimes jointly with another person, Laurent
Gbagbo, and the latter’s inner circle—pro-Gbagbo forces. PTC I appraised
Bl¢é’s responsibility as a co-perpetrator under a four-limbed test: (i) was there
an agreement or common plan between Charles Bl¢ Goudé and his alleged co-
perpetrators to commit the crimes in question; (ii) did he have control over the
crimes by virtue of his essential contribution within the framework of the
common plan with the resulting power to frustrate the commission of the
crimes; iii) did he rely on the pro-Gbagbo forces to carry out the material
elements of the crimes, over which they exercised joint control subjugating
the individual will of the direct perpetrators; and iv) did he satisfy the required
mens rea pursuant to Article 30 of the Rome Statute?$7

This doctrine provides for principal responsibility based on mutual attribution
for a group of individuals acting in concert, irrespective of who or whose
subordinates directly commit the crime. It should be noted that in such a case
of vertical/horizontal imputation, each defendant, being indirect and co-

876 Tbid [493].

877 1bid [491]-[493]. The Court held that ‘through a combination of individual responsibility
for committing crimes through other persons together with the mutual attribution among the
co-perpetrators at the senior level, a mode of liability arises which allows the Court to assess
the blameworthiness of “senior leaders” adequately’.

878 Gil Gil and Maculan, ‘Current Trends in the Definition of “Perpetrator” by the International
Criminal Court’ 353; Van Sliedregt, Individual Criminal Responsibility in International Law
69.

879 Blé Goudé (Decision on the Confirmation of Charges) [137]. Cf Prosecutor v. William
Somoei Ruto, Henry Kiprono Kosgey and Joshua Arap Sang (Decision on the Confirmation of
Charges) ICC-01/09-01/11 (23 January 2012) [292].
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perpetrator at the same time, must have the mens rea of the crime even though
the direct commission is carried out by someone else.®* If the ICC continues
focusing on the highest political and military actors, who usually collaborate
on the leadership level before they dispense orders to their subordinates to
commit crimes, this doctrine has the potential to become the main
prosecutorial strategy.®!

7.5.3.2 Indirect Co-perpetration of the Crime of Aggression

The idea of indirect co-perpetration is in line with the normative premise of
the leadership clause: to prosecute individuals/leaders working together
whose subordinates physically bring about the criminal result. Ohlin suggests
three possible scenarios for the case of indirect co-perpetration, all of which
are relevant for the crime of aggression: (1) the leaders of multiple
organizations together coordinate the joint action while their respective
organizations do not cooperate with each other; (2) a group of leaders
exercises control over vertical branches of one organization; and (3) multiple
leaders co-operate horizontally and may not necessarily be leaders of
organizations, and only some of the vertical structures are involved in the
direct commission of the crimes.**

In the first manifestation, similar to that in Katanga and Ngudjolo, multiple
leaders join their military forces to bring about the criminal conduct. PTC I
held as follows:

An individual who has no control over the person through whom the crime
would be committed cannot be said to commit the crime by means of that other
person. However, if he acts jointly with another individual—one who controls
the person used as an instrument—these crimes can be attributed to him on the
basis of mutual attribution. Although the importance of this notion to the
present case will be further clarified below, it must be kept in mind that, due to
ethnical loyalties within the respective organisations led by Germain Katanga
(FRPI) and Mathieu Ngudjolo Chui (FNI), some members of these
organisations accepted orders only from leaders of their own ethnicity.?%3

830 See Ambos, ‘Article 25—Individual Criminal Responsibility” 997.

881 A number of accused have already been charged under this label. See Prosecutor v. Jean-
Pierre Bemba Gombo (Decision on the Confirmation of Charges) ICC-01/05-01/08 (15 June
2009); Prosecutor v. Omar Al Bashir (Decision on Prosecution’s Application for a Warrant of
Arrest against Omar Hassan Ahmad Al-Bashir) ICC-02/05-01/09 (4 March 2009); Prosecutor
v. Francis Kirimi Muthaura, Unhuru Muigai Kenyatta and Mohammed Hussein Ali (Decision
on Confirmation of Charges) ICC-01/09-02/11 (23 January 2012).

882 See Ohlin, ‘Second-Order Linking Principles: Combining Vertical and Horizontal Modes of
Liability” 779-81.

883 Katanga and Ngudjolo (Decision on the Confirmation of Charges) [493].
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Accordingly, crimes committed by the direct perpetrators can be imputed to
all indirect perpetrators irrespective of under whose direct command forces
actually carried out the offence. This understanding can be transposed to the
crime of aggression. If the highest leadership echelons of two or more states
coordinate an illegal military campaign, all the leaders involved will be
responsible for acts of aggression irrespective of whose subordinates directly
committed the crime of aggression. The indirect co-perpetrators are
responsible not only for the acts of aggression executed by their own
subordinates but also for the acts of aggression committed by other states. The
requirement for cross-liability is that the acts occurred pursuant to the
common agreement and that the leaders’ role at the level of coordination was
essential to the realization of that agreement. It bears stressing that, unlike JCE
11, where it would be sufficient to prove that the criminal consequences were
foreseeable,** indirect co-perpetration stipulates that the mens rea
requirement must be satisfied for each act of aggression. Effectively, the
prosecution must prove that every co-perpetrator intended or was aware that
the use of armed force would occur in the ordinary course of events and was
aware that such an occurrence constituted the state conduct element.

Second, according to the so-called ‘junta’ model of indirect co-perpetration,®*
only one organized structure of power is responsible for the overall act.
Contrary to the previous model, where multiple leaders of multiple
organizations collaborate, in this case multiple leaders exercise joint control
over a single organization. Arguably, this was the scenario in the A/ Bashir
case, where PTC I found that

...there are reasonable grounds to believe that Omar Al Bashir and the other
high-ranking Sudanese political and military leaders directed the branches of
the ‘apparatus’ of the State of Sudan that they led, in a coordinated manner, in
order to jointly implement the common plan.?8¢

It must be emphasized that there is a clear difference between the ‘junta’
model of indirect co-perpetration and Organisationsherrschaft. In both cases,
there is only one hierarchical structure of power whose leaders are subjected
to criminal responsibility. Pursuant to Organisationsherrschaft, criminal
responsibility is based on vertical attribution, where the indirect perpetrator
directs part of or the entire organization towards the commission of the crime.
Based on her effective control over the organization or part of it, she asserts

834 On the requirements of JCE III, see section 6.4.2 above.

885 See Weigend, ‘Perpetration through an Organization: The Unexpected Career of a German
Legal Concept’ 998.

836 4] Bashir (Decision on Prosecution’s Application for a Warrant of Arrest against Omar
Hassan Ahmad Al-Bashir) [216].
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control over the criminal result and therefore is held responsible for indirect
perpetration.®” In the ‘junta’ model, a group of persons jointly control the
organization and consequently share leadership responsibility as co-
perpetrators. In such a case, it is immaterial whose subordinates eventually
carry out the criminal conduct if it was part of the common plan.

The ‘junta’ model of indirect perpetration is a case of the crime of aggression
where the leaders of different structures of power within a state exercise joint
control over the state apparatus. To this end, they contribute at different stages
prior to the act of aggression. This is regularly the case in liberal democracies.
The question that the court needs to answer is who was in a position of joint
control over the use of armed force that constituted an act of aggression. In
other words, the critical question is which state leaders made an essential
contribution toward the realization of the use of armed force.

This is likely to be a strenuous endeavour. Returning to the hypothetical
problem raised in the introduction of this thesis, the decision to commit the
act of the use of armed force was decided on by a parliament that as an
institution has a decisive role in the state’s policies. Of the 499 members, 250
voted in favour of the act of aggression. Many of those who did so believed
that the state would not violate international law. Nonetheless, without the
parliament’s vote, the act of aggression would not have occurred. Can it be
said that each of the 250 parliamentarians who voted in favour of the use of
armed force is guilty of the crime of aggression? I propose that this issue is to
be resolved by appraising the state’s constitutional arrangements and the
socio-political dynamics within the parliamentarian system. In some states,
parliamentarians almost blindly follow the leadership of their political parties.
Therefore, the latter to some extent subjugates the will of the former, and this
needs to be duly considered. Accordingly, it is the latter who effectively have
a decisive role in the state policy, even though the former’s contribution was
indispensable toward the act of the use of force.®®® In other states,
parliamentarians are less dependent on such directions, and therefore their
capacity for guilt is greater. Ultimately, the court needs to assess whether the
accused’s role was decisive in the state policy to use armed force and whether
she exercised joint control over the criminal result, that is, whether her
contribution was indispensable to the existence of the act of the use of violence
that constituted the act of aggression.

The third manifestation of indirect co-perpetration exists when two or more
leaders join their hierarchically organized structures of power but only one or

887 See section 7.4 above.
838 I the parliamentarians did not vote, the state would not have committed an act of aggression.
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some of those organizations are directly engaged in the commission of the
crime. The essence of mutual attribution to all leaders, irrespective of which
forces carried out the criminal offence, lies in the common plan.?* A party to
such an agreement whose troops were not involved in the physical
perpetration of the crime could still be labelled as a co-perpetrator pursuant to
the fact that she provided essential contributions toward the realization of the
common agreement. Her responsibility is assumed along the horizontal axis—
the leadership echelon—where the planning stage of the crime takes place. In
such a case, as is the case with ordinary joint perpetration, everyone who
provided an essential contribution towards the common agreement (with the
necessary mens rea) is vicariously responsible for the crimes that were carried
out by members of either one or a few organizations. This could be seen as an
‘inverted L-shaped’ form®° of co-perpetration where all co-actors at the
leadership level incur responsibility for the crimes committed by one
organization.

The Staki¢ case of the ICTY is emblematic. Miroslav Staki¢ was the mayor of
Prijedor in 1992 when a campaign of persecution against the non-Serb
population took place.®! The ICTY Trial Chamber found that the crimes could
have been committed only through the joint effort of three hierarchically
organized structures of power: i) the civil administration (controlled by Stakic)
ii) the civil police, and iii) the military units.®> Even though the members of
the civil administration were not involved directly in the commission of the
crimes, the Trial Chamber held that if the civil administration had not enabled
the commission, the common plan would have been frustrated, and that Staki¢
was aware of this.*? The chamber concluded that without essential
contributions of leading politicians such as Staki¢, the crime of persecution
could not have been committed in Prijedor.®*

Transposing this analogy to the crime of aggression, this would be the case of
a state committing an act of aggression in collaboration with other states or
non-state entities. Leaders of organizations that provided support to the state
that committed the use of armed force would be responsible as co-perpetrators
if their contribution was deemed essential to the implementation of the
common plan. As mentioned before, the common plan need not be explicit; it

839 See Jens Ohlin, ‘Joint Intentions to Commit International Crimes’ (2011) 11 Chi J Intl L
693, 724.

890 See Ohlin, ‘Second-Order Linking Principles: Combining Vertical and Horizontal Modes
Of Liability’ 780.

891 Staki¢ (Trial Chamber Judgment) [818]-[826].

892 Thid [469], [490].

893 Thid [490].

894 Thid [906].
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can be inferred from the factual situation.®> Therefore, as long as the leaders
of different organizations collaborate based on an agreement, they can be
mutually responsible for the act of a single organization.

For example, State A commits an act of aggression against State B. Prior to
the act of aggression, business enterprise C provides A with substantial
weaponry. Moreover, the editor-in-chief of influential newspaper agency D
decides to mainstream a non-existent threat of the use of force from State B,
which ultimately creates consent among the population of A that the
anticipated attack against B is necessary. Even though only A committed an
act of aggression, individuals at the leadership levels of C and D may be
responsible as co-perpetrators if the court makes a normative determination
that 1) they had a decisive influence on A’s decision/policy on the use of armed
force and ii) their contribution to the criminal result (use of armed force) was
essential and they were acting toward the realization of the common
agreement. Normally, however, these will be cases of complicity since the
roles of C and D would hardly be regarded as essential for the use of armed
force.*

7.6 Conclusion

Perpetration is a normative claim that the actor committed the crime. It is
based on another normative claim according to which the perpetrator’s
conduct constitutes the commission of the crime. Perpetration is possible
directly, indirectly through another person, and jointly with someone. This
chapter argues that under current ICL, the perpetrator is in a position to control
the consequence of the crime in all three variants of perpetration. ‘Control’ in
this sense is a normative term that denotes the power to decide whether and
potentially how the particularly relevant occurrence in space and time will
occur. Perpetration of the crime of aggression is possible only if the individual
satisfies (as a prerequisite) the leadership clause, viz. the position of decisive
influence over the state policy to use armed force. The notions of ‘control’
from the leadership clause and ‘control’ from the doctrine of perpetration
(Control Theory) are two paradigmatically different concepts and should not
be conflated. The former is a normative concept that lends itself to the
determination of a position towards the state’s policy on using armed force,
while the latter lends itself to an assessment of the relationship between the
perpetrator’s conduct and the consequence of the crime.

895 Katanga and Ngudjolo (Decision on the Confirmation of Charges) [523].
89 See the following chapter.
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8 Complicity and Command Responsibility for
the Crime of Aggression

Complicity is a normative claim that someone participated in a criminally
relevant way in the commission of a crime. From a normative perspective, the
accessory’s contribution does not constitute the commission; that is, it is not
regarded as essential to the realization of the criminal act. The accessory only
aids or abets or instigates the principal’s conduct. However, if the accessory’s
contribution is in fact conditio sine qua non for the criminal result, there is no
logical difference between the contributions of the perpetrator and the
accessory. Chapter 8 begins by expounding on the meaning of complicity.
Subsequently, section 8.2 inquires into different forms of complicity and the
requirements for each. There are three forms of accomplice liability in the
Rome Statute: instigation, aiding and abetting, and common purpose liability.
After the presentation of the modes of complicity, section 8.3 suggests an
interpretation of complicity for the crime of aggression. It reaches the
conclusion that the notion of ‘significant contribution’ defines the outer limits
of criminal responsibility for the crime of aggression. The last section briefly
discusses superior responsibility.

8.1 The Meaning of Complicity

Complicity is a mode of criminal responsibility for participating in someone
else’s crime; that is, it is a way of contributing to the perpetrator’s crime.*’
Pursuant to the basic structure of international crime, perpetrators commit the
crime, whereas accessories aid, abet or otherwise assist or influence the
perpetrators’ conduct.®*® Kadish suggests that ‘[v]arious terms are used to
capture the central notions of assistance and influence. Assistance is
sometimes expressed as helping, aiding, or abetting...Influence is expressed

897 See Fletcher, Rethinking Criminal Law 636 (‘The principle is that there is neither a criminal
act nor accessorial liability without a primary perpetrator of the offence.”). Cf Jackson,
Complicity in International Law 11. Jackson understands complicity as ‘a particular way of
contribution to wrongdoing’.

898 See van Sliedregt, Individual Criminal Responsibility in International Law 68.
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in a greater variety of terms.’®* Kadish gives examples of influence such as
advice, persuasion, command, inducement, etc. However, he concludes that
these linguistical categorizations are rarely of legal importance,” since
assisting and influencing are the quintessential modes of complicity and there
are infinite potential ways they can manifest themselves in reality.

When explaining the notion of complicity, two important points must be
made. The first concerns its derivative nature, which leads to responsibility of
an accessory only if the perpetrator commits the crime.**! To quote Weigend:
‘[a]s the moon receives its light from the sun, an accomplice’s responsibility
depends on an extension from the “natural”, primary responsibility of the
perpetrator.”? Accordingly, the notion of derivativeness implies that the
accessory is responsible only if the perpetrator eventually commits or attempts
to commit the offence. The practice of the ICC confirms this. [CC Trial
Chamber II held that ‘accessorial liability is always contingent on the
existence of a principal. An accessory can be held criminally liable as such,
only where a person commits or attempts to commit a crime within the
jurisdiction of the Court.’** In other words, there has to be a violation of the
law by the perpetrator for the accessory to incur criminal responsibility.°*

The second point relates to causation or causality. Against the background of
the basic structure of international crimes, the accessory’s conduct causes the
criminal result, and in this sense, there is no logical distinction from the
perpetrator’s contribution to the realization of the criminal act. This statement
may raise objections and therefore requires further elaboration. Wrongs of
perpetrators are seen as causal wrongs. Pursuant to the basic structure of
international crimes, the concurrence of the perpetrator’s conduct and the
criminal result generates the violation of the prohibitory norm. The perpetrator
acts wrongfully if there are no circumstances justifying her conduct.”
Crucially, if her conduct causes the criminal result described in the prohibitory
norm, she is normally liable for violating that norm, and therefore her wrongs
are regarded as causal. Complicity, on the other hand, is sometimes related
directly to the perpetrator’s conduct (as in the case of instigation) but is always

899 Sanford Kadish, ‘Complicity, Cause and Blame: A Study in the Interpretation of Doctrine’
(1985) 73 Cal L Rev 323, 343.

900 Thid.

901 See ibid 337.

%02 Thomas Weigend, ‘How to Interpret Complicity in the ICC Statute’, (James Stewart’s
Blog,15 December 2014) <http://jamesgstewart.com/how-to-intepret-complicity-in-the-icc-
statute/> accessed 14 December 2020.

903 Katanga (Trial Chamber Judgment) [1385].

904 See van Sliedregt, Individual Criminal Responsibility in International Law 68.

905 See Chapter 3 above.
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related to the criminal result. The case law of international tribunals has
created some confusion by holding that the accessory need not have a cause-
effect relationship with the commission of the crime without properly
expounding to which part of commission this relates: the perpetrator’s act or
the criminal result. Thus, for example, in Blaski¢, the ICTY stated the
following:

The Appeals Chamber reiterates that one of the requirements of the actus reus
of aiding and abetting is that the support of the aider and abettor has a
substantial effect upon the perpetration of the crime. In this regard, it agrees
with the Trial Chamber that proof of a cause-effect relationship between the
conduct of the aider and abettor and the commission of the crime, or proof that
such conduct served as a condition precedent to the commission of the crime,
is not required. It further agrees that the actus reus of aiding and abetting a
crime may occur before, during, or after the principal crime has been
perpetrated, and that the location at which the actus reus takes place may be
removed from the location of the principal crime.*%

This statement is simply incorrect. The accessory causally contributes to the
criminal result as the perpetrator, and therefore her wrong is causal.””” The link
of causation runs through the perpetrator. For example, killing means causing
death. A furnishes a murder weapon to B, who eventually uses it to cause the
death of C. B’s act constitutes the commission of the crime.”*® A also engages
in the complex action of causing C’s death; however, her conduct does not
constitute but is connected to the commission of the crime.”” If we apply the
but-for test, there will be no logical distinction between the contributions of A
and B toward the criminal result: but for the contribution of A/B, the death of
C would not have occurred.

Gardner explains this ‘causal pluralism’ by positing the following: ‘If x makes
a causal contribution to y and y makes a causal contribution to z then x makes

906 prosecutor v. Tihomir Blaski¢ (Appeals Chamber Judgment) IT-95-14-A (29 July 2004)
[48].

%07 Thomas Weigend argues the following: ‘if we require sine qua non causation as a necessary
element of any “contribution”, there is no logical distinction between proximate causes and
those that are a bit further removed: providing the secret code for the bank safe is as much a
cause of the theft offense as the thief’s taking the money out of the safe box. But in other cases,
as in instigation, we need to assume that causation actually runs through a person’s mind in
order to maintain the equation causation = contribution.” See ‘LJIL Symposium: Thomas
Weigend comments on James Stewart’s “The ‘End of Modes of Liability’ for International
Crimes™ (Opinio Juris, 22 March 2012) <http://opiniojuris.org/2012/03/22/ljil-weigend-
comments/> accessed 13 December 2020.

908 See Chapter 7 above.

909 Katanga (Trial Chamber Judgment) [1384].
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a causal contribution to z.”*'° In this vein, the accessory’s conduct is also
causally connected to the criminal result. While the perpetration ‘imports in
essence autonomy as it does not hinge on the liability of a third person,’'' the
conduct of an accessory is criminally relevant only if the perpetrator’s conduct
exists. In other words, if there is no perpetrator’s conduct, there is no criminal
result (in the above example, C is not killed). Consequently, the accessory’s
conduct (as well as the perpetrator’s action of firing the pistol) is irrelevant if
there is no particularly relevant occurrence in space and time that we normally
refer to as the criminal result. This is one of the foundational premises of the
basic structure of international crimes.’'?

8.2 Complicity Provisions in Article 25 of the Rome
Statute and the Leadership Clause of the Crime of
Aggression

The ICC construes provisions on criminal responsibility in the Rome Statute
as a differentiated model distinguishing between principal and accessorial
responsibility.®’® In view of the court, perpetrators commit crimes, while
participants are connected to the crimes of others. Article 25(3)(b)—(d)
accounts for complicity:

In accordance with this Statute, a person shall be criminally responsible and
liable for punishment for a crime within the jurisdiction of the Court if that
person:

(a) Commits such a crime, whether as an individual, jointly with
another or through another person, regardless of whether that
other person is criminally responsible;

(b)  Orders, solicits or induces the commission of such a crime which
in fact occurs or is attempted,;

(© For the purpose of facilitating the commission of such a crime,
aids, abets or otherwise assists in its commission or its attempted
commission, including providing the means for its commission;

(d)  In any other way contributes to the commission or attempted
commission of such a crime by a group of persons acting with a
common purpose. Such contribution shall be intentional and
shall either:

)] Be made with the aim of furthering the criminal activity
or criminal purpose of the group, where such activity

919 John Gardner, ‘Moore on Complicity and Causality’ (2007) 156 U Penn L Rev 432, 437.
911 Katanga (Trial Chamber Judgment) [1385].

912 On the consequence requirement, see section 3.4.2 above.

913 See section 6.5.3 above.
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or purpose involves the commission of a crime within
the jurisdiction of the Court; or

(i1) Be made in the knowledge of the intention of the group
to commit the crime;

(e)  Inrespect of the crime of genocide, directly and publicly incites
others to commit genocide;

(f)  Attempts to commit such a crime by taking action that
commences its execution by means of a substantial step, but the
crime does not occur because of circumstances independent of
the person's intentions. However, a person who abandons the
effort to commit the crime or otherwise prevents the completion
of the crime shall not be liable for punishment under this Statute
for the attempt to commit that crime if that person completely
and voluntarily gave up the criminal purpose.

Perpetration (subparagraph (a)) and complicity in subparagraphs (b)—(c)
represent the basic modes of attribution of individual criminal responsibility,
while subparagraph (d) is characterized as an expansion of attribution.”'* As
has been argued previously on a few occasions, there is no hierarchy with
respect to guilt or penalty between modes of criminal responsibility.®!s

Based on a plain reading, the complicity provisions are applicable to the crime
of aggression if the standard of ‘control or direct’ is met. Article 25(3bis)
reads: ‘In respect of the crime of aggression, the provisions of this article shall
apply only to persons in a position effectively to exercise control over or to
direct the political or military action of a State.”'® According to Carrie
McDougall, the state parties to the Rome Statute decided not to rule out the
application of the complicity provisions in Article 25 to the crime of
aggression but clearly did not expect these provisions to be particularly
relevant. Moreover, she thinks that it could be the case that the state parties
devise a new crime that does not fit neatly with the current theory of criminal
responsibility.’’” This is certainly a plausible position. However, during the
preparatory works prior to the Kampala Review Conference 2010, the
SWGCA made it clear that individuals who participate in the crime of
aggression in a way prescribed in Article 25(3)(b)—(d) of the Rome Statute are
secondary perpetrators (‘leader type secondary perpetrators’).”!®

914 See Ambos, ‘Article 25—Individual Criminal Responsibility” 984-5.

915 See Katanga (Trial Chamber Judgment) [1387].

916 Art 25(3bis) ICCSt.

917 Carrie McDougall made this observation during the final seminar (prior to defence) of my
doctoral dissertation that was held at Stockholm University, November 2020.

918 See 2005 Discussion Paper 1 4734 (emphasis added).

201



As explained in Chapter 5, the leadership clause of the crime of aggression
demands a position of decisive influence over the state policy to use armed
force as a prerequisite for criminal responsibility. In the previous chapter, we
saw how the Control Theory defines perpetration for the crime of aggression.
Perpetrators are in a position of control over the criminal result since they have
the power to decide whether and potentially how it will occur. They cause the
act of the use of armed force, and their contribution is regarded as essential
for the commission of the criminal act. By contrast, the nature of complicity
does not require such a position of control. Accessories aid, abet or otherwise
assist or influence perpetrators’ conduct, and they do not necessarily have the
power to decide whether and potentially how the criminal result will occur.
Nonetheless, they may obtain a position of decisive influence over the state
policy to use armed force and thus satisfy the leadership requirement. What
distinguishes an accessory from a perpetrator is the normative difference in
their respective contributions:*!® the perpetrator’s conduct constitutes the
commission of the crime, whereas the accessory’s contribution is merely
connected to the commission.*?°

An analysis of the common traits and idiosyncrasies of each of the forms of
complicity follows. Based on the identified common features, section 8.3
gives an account of accessorial liability for the crime of aggression in the
Rome Statute.

8.2.1 Instigation and Ordering

In colloquial language, instigation denotes a situation in which someone
influences another to do something improper.®?! In criminal law, instigation is
a form of accessorial responsibility where the instigator makes the perpetrator
choose to commit the crime; therefore the former is responsible for complicity
in the crime.

Conventionally, it is understood that the instigator does not determine the
result of the principal wrongdoing.??> According to the Control Theory, the
instigator is not in a position of control over the criminal result since control

919 See ‘LJIL Symposium: Thomas Weigend comments on James Stewart’s “The ‘End of
Modes of Liability’ for International Crimes™ (Opinio Juris, 22 March 2012)
<http://opiniojuris.org/2012/03/22/ljil-weigend-comments/> accessed 13 December 2020.

920 See Katanga (Trial Chamber Judgment) [1384].

921 See Antonio Coco, ‘Instigation’ in Jérome De Hemptinne et al. (eds.) Modes of Liability in
International Criminal Law (CUP 2019) 258, 258.

922 It is the principal’s choice that determines the effectiveness of the influence, and therefore
only she ought to bear principal responsibility for the wrongdoing. See Kadish, ‘Complicity,
Cause and Blame: A Study in the Interpretation of Doctrine’ 343.
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denotes the power to decide whether and potentially how the criminal result
will occur.®? This does not mean, however, that instigation does not imply a
level of influence on the criminal result. Not being in the same position as the
perpetrator does not mean more than the statement suggests.

The Rome Statute does not refer to “instigation’ per se but rather to ‘ordering,
soliciting, or inducing the commission’.??* Soliciting means ‘urging, advising,
commanding, or otherwise inciting another to commit a crime,’®? whereas
inducing refers to the ‘enticement or urging of another person to commit a
crime’.*? It follows that soliciting and inducing practically refer to the same
thing, that is, influencing another person to commit a crime.’?’ Influencing
another to the punishable level is the quintessential element of instigation, and
therefore there is no reason why soliciting and inducing ought not to be
equated with a more traditional label, namely, instigation.**

8.2.1.1 Instigation

Instigation is an archetypal example of a criminally punishable influence on
another person to commit a crime. Due to its derivative nature, instigation
entails criminal responsibility only in cases where the crime is actually
perpetrated or attempted.”” Instigation essentially means exertion of
psychological influence on the perpetrator.®*® The usual manifestation of this
influence is prompting,”*' urging or encouraging.”> These are the conduct
verbs of instigation.

923 See section 7.6 above.

924 Art 25(3)(b) ICCSt. See Eser, ‘Individual Criminal Responsibility’ 795. Eser refers to the
terms in Art 25(3)(b) as ‘accessory before the fact’.

925 Ambos, ‘Article 25—Individual Criminal Responsibility’ 1003.

926 Tbid.

927 See Prosecutor v. Laurent Gbagbo (Decision on the Confirmation of Charges) ICC-02/11-
01/11-656-Red (12 June 2014) [243].

928 Werle, ‘Individual Criminal Responsibility in Article 25 ICC Statute’ 966—7.

929 Some criminal systems proscribe instigation only in the event of ‘punishable attempt’. In
other words, not every attempt to commit the crime entails criminal responsibility for the
perpetrator, but only those that satisfy a certain requirement; eg Strafgesetzbuch (StGB) Section
23(1) reads ‘Any attempt to commit a felony entails criminal liability; this applies to attempted
misdemeanours only if expressly so provided by law’. At the ICC, however, any attempt is
punishable. See Art 25(3)(f) ICCSt.

930 See Eser, ‘Individual Criminal Responsibility’ 796

931 Prosecutor v. Radovan Karadzi¢ (Trial Chamber Judgment) 1T-95-5/18-T (24 March 2016)
[572].

932 Prosecutor v. Laurent Semanza (Trial Chamber Judgment) ICTR-97-20-T (15 May 2003)
[381].
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The instigator interacts with the perpetrator who commits the wrongdoing. In
a typical case, the perpetrator is contemplating but has not yet decided to act,
and the instigator tips her over to the side of action.’® Unlike in the case of
indirect perpetration, the instigator does not subjugate the perpetrator’s will.
In other words, the instigator influences but does not dominate the
perpetrator’s will; the force driving the action emanates from the perpetrator’s
own will and not that of the instigator. As explained above, this is the reason
why the instigator is not in a position of control over the criminal result.

The instigator, however, has a causal connection with the criminal result that
runs through the perpetrator. This is the requirement for the instigator’s
responsibility.”** The instigator’s conduct has to have a causal effect on the
commission or attempted commission of the crime.”*> At the ad hoc tribunals,
the minimum requirement for instigation was a ‘substantial contribution’®*
(or ‘substantial effect’) toward the criminal result. Although ‘substantial
contribution’ is a normative standard that is not easy to define, it is a useful
standard to have. As Antonio Coco suggests,

[d]espite the fact that the ‘substantial effect’ test might appear to be vague,
circular, or too subjective, the test provides judges with a great deal of
flexibility when considering the infinite nuances of different instances of
instigation. What appears clear, however, is that there is no accessory liability
if the instigator’s conduct had no effect, or had only a marginal effect, on the
commission of the crime. In that case, indeed, the encouragement or persuasion
would not be causal.”?’

Even though the standard is not very nuanced, it provides a springboard for
judges to contemplate whether one’s contribution to the principal wrongdoing

933 See Coco, ‘Instigation’ 271.

934 See Prosecutor v. Tihomir Blaskié (Trial Chamber Judgment) IT-95-14-T (3 March 2000)
[278] (*...proof is required of a causal connection between the instigation and the fulfilment of
the actus reus of the crime’).

935 Prosecutor v. Bosco Ntaganda (Decision on Confirmation of Charges) ICC-01/04-02/06 (9
June 2014) [153].

936 prosecutor v. Dario Kordi¢ and Mario Cerkez (Appeals Chamber Judgment) IT-95-14/2-A
(17 December 2004) [27] (‘The actus reus of “instigating” means to prompt another person to
commit an offence. While it is not necessary to prove that the crime would not have been
perpetrated without the involvement of the accused, it is sufficient to demonstrate that the
instigation was a factor substantially contributing to the conduct of another person committing
the crime”); Callixte Nzabonimana v. Prosecutor (Appeals Chamber Judgment) ICTR-92-44D-
A (29 September 2014) [146]; Prosecutor v. Charles Ghankay Taylor (Trial Chamber
Judgment) SCSL-03-01-T (18 May 2012) [473].

937 Coco, ‘Instigation’ 270.
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suffices for instigation, is ‘mere’ aiding or abetting,”*® or is otherwise
‘marginal’ and therefore does not lead to criminal responsibility.

As for the mental element of instigation, article 30 of the Rome Statute
applies®® since—unlike aiding and abetting®*—additional particularities are
not prescribed. Therefore, the instigator must intend the crime to occur or must
be aware that it will occur in the ordinary course of events. **' The ICTY
elaborated extensively on the mental element in Ori¢, holding that the key
requirement for instigation is intention.’*? The relevant paragraph reads as
follows:

The Trial Chamber further holds that intention contains a cognitive element of
knowledge and a volitional element of acceptance, and that this intention must
be present with respect to both the participant’s own conduct and the principal
crime he is participating in. This means that, first, with regard to his own
conduct, the instigator must be aware of his influencing effect on the principal
perpetrator to commit the crime, as well as the instigator, even if neither aiming
at nor wishing so, must at least accept that the crime be committed. Second,
with regard to the principal perpetrator, the instigator must be both aware of,
and agree to, the intentional completion of the principal crime. Third, with
regard to the volitional element of intent, the instigator, when aware that the
commission of the crime will more likely than not result from his conduct, may
be regarded as accepting its occurrence. Although the latter does not require the
instigator precisely to foresee by whom and under which circumstances the
principal crime will be committed nor that it would exclude indirect
inducement, the instigator must at least be aware of the type and the essential
elements of the crime to be committed.’*

Accepting that the crime will be committed was the standard at the ICTY. At
the ICC, the mental element of the instigator is described as a double intent
standard: 1) in relation to her own conduct (she has to have the intent to engage
in it) and ii) in relation to the perpetrator’s conduct.”** As for the latter, the
instigator intends the perpetrator to commit the crime or has to be ‘at least

938 See section 8.2.2 below.

939 See Eser, ‘Individual Criminal Responsibility’ 797.

940 ‘For the purpose of facilitating’; Art 25(3)(c) ICCSt.

941 Cf Wibke Timmermann, ‘Incitement in International Criminal Law’ (2007) 88 IRRC 823,
839 (‘the instigator must act intentionally or be aware of the substantial likelihood that the
substantive crime will be committed, and he must intend to bring about the crime instigated’).
‘Substantial likelihood’ is not part of Art 30 ICCSt.

942 Prosecutor v. Naser Ori¢ (Trial Chamber Judgment) IT-03-68-T (30 June 2006) [279].

943 Tbid.

944 Coco, ‘Instigation’ 271.
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aware that the crimes will be committed in the ordinary course of events as a
consequence of the realisation of [her] act’.%4

In short, instigation is a normative statement that someone influenced the
perpetrator to commit the crime. There are potentially indefinite ways in
which such influence may manifest itself in reality. However, the criminally
relevant influence is the one normatively characterized to have had a
substantial effect on the criminal result.

8.2.1.2 Ordering

Ordering is a close relative of instigation.**® According to ICC PTC I, the
elements of ‘ordering’ overlap with those of ‘soliciting’ and ‘inducing’ with
one notable exception, that is, a position of authority between the person who
gives orders and the direct perpetrator.®*” This is the main difference between
ordering and instigation.

Like command responsibility under Article 28 of the Rome Statute, ordering
presupposes a typical commander-subordinate relationship.*** However, these
two types of responsibility ought not to be confused. First, for a conviction of
‘ordering’, the prosecution must prove the position of authority over the
principal perpetrator and not ‘effective control’ over the forces (usually a
military unit) to whom the principal act may be imputed.**® Second, superior
responsibility has a lower mental requirement (negligence) than ordering.”
Third, the doctrine of command responsibility is imposed for omission,!
while ordering requires an affirmative act’? and cannot entail criminal
responsibility for omission.’* Lastly, a person who gives an order does not
have to be in the position of a commander or superior in the sense of Article

945 Ntaganda (Decision on Confirmation of Charges) [153].

946 Manuel Ventura, ‘Ordering’ in Jérdme De Hemptinne et al. (eds.) Modes of Liability in
International Criminal Law (CUP 2019) 284, 284.

947 Blé Goudé (Decision on the Confirmation of Charges) [159].

948 See Eser, ‘Individual Criminal Responsibility’ 796.

949 In Seromba, the Appeals Chamber stated that the Trial Chamber mistakenly considered
‘effective control’ as a necessary element to prove ‘ordering’. See Prosecutor v. Athanase
Seromba (Appeals Chamber Judgment) ICTR-2001-66-A (12 March 2008) [202].

930 See Marina Aksenova, Complicity in International Criminal Law (Hart 2016) 151.

931 See Ambos, ‘Command Responsibility and Organisationsherrschaft: Ways of Attributing
International Crimes to the “Most Responsible™ 131.

932 The basis of criminal responsibility is actively engaging in the complex action that causes
the criminal result. See Chapter 3 above, particularly section 3.4.1.

933 Prosecutor v. Ramush Haradinaj, Idriz Balaj, and Lahi Brahimaj (Trial Chamber Retrial
Judgment) IT-04-84bis-T (29 November 2012) [624].
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28 of the Rome Statute. The leader of a criminal gang, for example, can also
give an order.***

As a derivative form of responsibility, ordering is dependent on the principal’s
conduct. The accessory does not subjugate the will of the perpetrator. If the
prosecution proves that the accused gave orders and at the same time had
control over the criminal result, she is liable as a principal and not as an
accomplice. Looking at the case law of the ad hoc tribunals, ICC Pre-Trial
Chamber II defined ordering in the following manner:

to be responsible [for ordering] under article 25(3)(b) of the [Rome] Statute it
must be established that: (a) the person is in a position of authority, (b) the
person instructs another person in any form to either: (i) commit a crime which
in fact occurs or is attempted or (ii) perform an act or omission in the execution
of which a crime is carried out, (c) the order had a direct effect on the
commission or attempted commission of the crime, and (d) the person is at least
aware that the crime will be committed in the ordinary course of events as a
consequence of the execution or implementation of the order. The person can
give the order through an intermediary and need not give the order directly to
the physical perpetrator.®*

‘Ordering’ is thus a form of instigation characterized by the superior position
of the instigator over the direct perpetrator. It manifests itself in instructing
the perpetrator to commit the crime and has a direct effect (substantial
contribution)®*® on the criminal consequence. A person who gives orders may
also be responsible as an indirect perpetrator, but only if the superior was in a
position of indirect control over the criminal result.>

8.2.2 Aiding and Abetting

Aiding and abetting is listed in Article 25(3)(c) of the Rome Statute. It is a
form of complicity in which the actor helps or assists the principal
perpetrator.>s®

There are differences between aiding and abetting, and therefore they entail
two different labels. Nonetheless, the ICC decided for convenience to group

9341 thank Thomas Weigend for this point.

935 Prosecutor v. Sylvestre Mudacumura (Decision on the Prosecutor’s Application under
Article 58) ICC-01/04-01/12 (13 July 2012) [63].

936 See Jean De Dieu Kamuhanda v. Prosecutor (Appeals Chamber Judgment) ICTR-99-54A-
A (19 September 2005) [75].

937 On indirect perpetration, see section 7.4 above.

938 This is clear outright from reading the provision of Art 25(3)(c) ICCSt (‘or otherwise assists
in its commission’).
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them together.””® ICC Trial Chamber II defined ‘aiding’ as providing for
practical or material assistance that overlaps with ‘otherwise assists’,*
whereas ‘abetting’ is considered ‘the moral or psychological assistance of the
accessory to the principal perpetrator, taking the form of encouragement of or
even sympathy for the commission of the particular offence’.”' Assistance
may take the form of providing weapons, transport, or information relevant to
the commission of the offence.”?> With respect to encouragement, written
supports, cheering and applause meet the requirement for abetting.*¢

Aiding and abetting chiefly differ from instigation in the normative
characterizations of their conduct. Instigation means that someone influenced
the perpetrator to choose to commit the crime, whereas aiding and abetting
denote facilitation or assistance of the commission. Furthermore, there are
differences in mental requirements. As argued above, instigation requires
intent in relation to the perpetrator’s conduct; by contrast, aiding and abetting
require only the aider’s awareness that, in the ordinary course of events, the
perpetrator will commit or attempt the commission of the crime, plus a special
‘purpose’ element.

It should be mentioned at this juncture that for some time in ICL the ‘specific
direction’ requirement was a constitutive element of aiding and abetting. In
1999, the ICTY held in the Tadi¢ Appeal Judgment that the conduct of the
aider and abettor must be ‘specifically directed to assist, encourage or lend
moral support to the perpetration of a certain specific crime’.*** This wording
sparked an academic debate on whether ‘specific direction’ is part of
customary international law. Without analysing the entire debate, it is now
safe to conclude that the majority of commentators, including the current
relevant case law, have rejected this requirement.*

The conduct element of aiding and abetting is any action that can be
normatively regarded as practical assistance, encouragement, or moral support
of the principal offence. *¢ Clearly, there is an indefinite number of ways to

939 See Manuel Ventura, ‘Aiding and Abetting’ in Jérdome De Hemptinne et al. (eds.) Modes of
Liability in International Criminal Law (CUP 2019) 173, 174.

90 prosecutor v. Jean-Pierre Bemba et al. (Trial Chamber Judgment) ICC-01/05-01/13 (19
October 2016) [88].

91 Ibid [89].

962 See Jackson, Complicity in International Law 70.

963 Tbid.

964 Tadi¢ (Appeals Chamber Judgement) [229(iii)].

965 See Ventura, ‘Aiding and Abetting’ 199-200 (also note 168).

%6 Cf Ferdinand Nahimana, Jean-Bosco Barayagwiza, and Hassan Ngeze v. Prosecutor
(Appeals Chamber Judgment) ICTR-99-52-A (16 May 2008) [482] (‘The actus reus of aiding
and abetting is constituted by acts or omissions aimed specifically at assisting, furthering or
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bring about such a result. Therefore, the ICTY specified that only acts or
omissions that have a substantial effect on the existence of the criminal result
may fall into the category of aiding and abetting.”” Also referred to as
substantial contribution to the principal wrongdoing,*® this is a so-called
‘nexus element’ without which complicity is impossible.

At the ICC, however, whether the nexus requirement should be applied to
Article 25(3)(c) of the Rome Statute is still not settled,” and the case law is
inconsistent in this respect. The ICC first endorsed the requirement of
‘substantial contribution’®” but later rejected it.”! The question thus remains
open, and there is likely to be a continuation of debate at the ICC. Among
scholars, there is vast support for the nexus requirement.’’

As for the mental elements, the aider and abettor must know that her act assists
in the commission of the crime.””? Ventura summarized the case law of
international tribunals and suggested several traits of the mental requirement
for aiding and abetting:°* 1) the aider and abettor must know that her act or
omission assists in the principal wrongdoing; ii) she need not know everything
about the commission of the principal act but must be aware of the crime’s
essential elements, including the perpetrator’s mens rea; iii) in a case of
multiple commission, it suffices that the aider and abettor knows about one of
the crimes that was actually committed or attempted; iv) the aider and abettor
need not share the perpetrator’s mens rea and her dolus specialis (eg genocidal
intent), if there is one, but must be aware of the principal’s specific intent.

Article 25(3)(c) of the Rome Statute adds the requirement that the aider and
abettor acts ‘for the purpose of facilitating the commission of such a crime’.
This is a higher standard than the (knowledge-based) one employed by the ad

lending moral support to the perpetration of a specific crime, and which substantially
contributed to the perpetration of the crime.’).

97 Furundzija (Trial Judgement) [249].

98 Prosecutor v. Mile Mriki¢ and Veselin Sljivancanin (Appeals Chamber Judgment) IT-95-
13/1-A (5 May 2009) [81].

969 See Aksenova, Complicity in International Criminal Law 155.

970 See Prosecutor v. Callixte Mbarushimana (Decision on the Confirmation of Charges) ICC-
01/04-01/10 (16 December 2011) [279].

971 See Prosecutor v. Jean-Pierre Bemba et al. (Confirmation of Charges Decision) ICC-01/05-
01/13 (11 November 2014) [35]; Prosecutor v. Dominic Ongwen (Confirmation of Charges
Decision) ICC-02/04-01/15-422-Red (23 March 2016) [43]; Prosecutor v. Ahmad Al Faqi Al
Mahdi (Decision on Confirmation of Charges) ICC-01/12-01/15-84-Red (24 March 2016) [26].
972 See Ventura, ‘Aiding and Abetting’ 212. In note 256, Ventura provides a list of prominent
scholars who are in favour of the ‘substantive contribution’ requirement.

973 See Blaski¢ (Appeals Chamber Judgment) [49].

974 See Ventura, ‘Aiding and Abetting’ 189-90.
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hoc tribunals, since now the accessory must know as well as intend that her
acts or omissions facilitate the principal wrongdoing.””> ICC Trial Chamber
VII explained the additional ‘purpose’ requirement in the following manner:

Article 30 of the Statute applies to all forms of participation under Article 25
of the Statute, including Article25(3)(c),“unless otherwise provided’. Unlike
other international instruments, Article 25(3)(c) of the Statute expressly sets
forth a specific ‘purpose’ requirement according to which the assistant must act
(“for the purpose of facilitating the commission of such crime’). This wording
introduces a higher subjective mental element and means that the accessory
must have lent his or her assistance with the aim of facilitating the offence. It
is not sufficient that the accessory merely knows that his or her conduct will
assist the principal perpetrator in the commission of the offence. Mindful of the
twofold intent of the accessory (viz. firstly, the principal offence and, secondly,
the accessory’s own conduct), the Chamber clarifies that this elevated
subjective standard relates to the accessory’s facilitation, not the principal
offence.?”

The ‘purpose’ requirement fits within the ‘unless otherwise provided’ clause
of Article 30 of the Rome Statute. The aider and abettor must act purposefully
in relation to her own conduct (ie in order to facilitate the commission of the
perpetrator’s crime) and have knowledge about the principal offense. It bears
stressing that the accessory need not know the precise offence that was
intended by the perpetrator, nor the exact circumstances, but she must have
knowledge pertaining to the essential elements of the perpetrator’s crime.*”

In short, aiding and abetting denotes a normative statement that someone
assisted, encouraged or lent moral support to the perpetrator. There are a
potentially indefinite number of ways in which the conduct of aiding and
abetting may manifest itself in reality. However, the criminally relevant
conduct is the one normatively characterized to have had a substantial effect
on the criminal result.

8.2.3 Common Purpose Liability

The concept of ‘common purpose liability’ appears in Article 25(3)(d) of the
Rome Statue (‘in any other way contributes to the commission’). This is a
novel mode of criminal responsibility in ICL that came into the Rome Statute
instead of conspiracy.””® The basis for its definition was the 1997 Terrorist

975 See Eser, ‘Individual Criminal Responsibility’ 801.

976 Bemba et al. (Trial Chamber Judgment) [97].

977 See ibid [98].

978 See Aksenova, Complicity in International Criminal Law 156.
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Bombings Convention.””” According to the Rome Statute, common purpose
liability covers acts that contribute to crimes committed by a group of persons
acting with a common purpose. The accused has to act (or omit action)
intentionally.’® At first glance, this concept resembles JCE. However, unlike
at the ICTY, where JCE was the quintessence of the prosecutorial strategy,’®!
common purpose liability at the ICC is a residual mode of complicity that is
to be charged only when other forms of criminal responsibility are not
applicable.’®?

ICC PTC 1 spelled out five constitutive elements for establishing
responsibility based on common purpose liability:*** i) a crime within the
jurisdiction of the Court is attempted or committed; ii) the commission or
attempted commission of such a crime was carried out by a group of persons
acting with a common purpose; iii) the individual contributed to the crime in
a way other than those set out in Article 25(3)(a)—(c) of the Rome Statute; iv)
in relation to his own conduct (any other contribution), the accused acted with
intention; and v) the accused made contributions either with the aim of
furthering the criminal activity or criminal purpose of the group or in the
knowledge of the intention of the group to commit the crime.

Regarding element iii), the ICC in Katanga held that the accused has to make
at least a significant contribution to the criminal result in order to be liable for
common purpose liability.?** This is a lower threshold than the nexus element
(‘substantial effect/contribution’) of instigation and aiding and abetting.®®
Like other standards of causality, ‘significant contribution’ towards the
consequence of the crime is a normative notion that ought to be appraised on
a case-by-case basis with a view to the facts of the case. Some guidance may
be found in prior ICL jurisprudence. For example, the ICTY held in Kvocka
that

979 Art 2(3)(c) UNGA Res 52/164 (15 December 1997).

980 Cf Marjolein Cupido, ‘Common Purpose Liability Versus Joint Perpetration: A Practical
View on the ICC’s Hierarchy of Liability Theories’ (2016) 29 LJIL 897, 898. Cupido
erroneously argues that ‘common purpose liability establishes responsibility for wilfully or
knowingly contributing to the crimes of a group of persons acting with a common purpose.’
(emphasis in the original).

981 See section 6.4.2 above.

982 See Ruto, Kosgey and Sang (Decision on the Confirmation of Charges) [354]; for differences
between common purpose liability and JCE, see Cupido, ‘Group Acting with a Common
Purpose’ 314-5.

983 Mbarushimana (Decision on the Confirmation of Charges) [270]-[289].

984 See Katanga (Trial Chamber Judgment) [1620].

985 See Ventura, ‘Aiding and Abetting’ 182-3.
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[tlhe level of participation attributed to the accused and whether that
participation is deemed significant will depend on a variety of factors, including
the size of the criminal enterprise, the functions performed, the position of the
accused, the amount of time spent participating after acquiring knowledge of
the criminality of the system, efforts made to prevent criminal activity or to
impede the efficient functioning of the system, the seriousness and scope of the
crimes committed and the efficiency, zealousness or gratuitous cruelty
exhibited in performing the actor’s function.’®¢

The crucial element of this form of complicity is the common purpose of
members of the group, which allows for mutual attribution to participants who
contribute to the collective effort.”” The accused need not intend to further the
group’s common purpose; it is sufficient that she acts with knowledge of the
group’s common purpose.

8.3 Complicity for the Crime of Aggression

As shown in Chapter 5, the drafters of the Rome Statute clearly adopted the
position that ‘leader type secondary perpetrators’ may well be responsible for
contributing to the crime of aggression.’®® This doctrine is applicable to the
crime of aggression only if the accessory meets the leadership requirement,
viz. a position of decisive influence over the state policy on the use of armed
force. This may appear counterintuitive: if someone has control over state
action, ought she not then be labelled a perpetrator? The inquiry that must now
be pursued is the interplay of Article 25(3bis) with the doctrine of complicity
in ICL.

The criterion ‘control’ from the Control Theory and the notion of ‘control’
from the leadership clause are different concepts. Consequently, an individual
may satisfy one and not the other. For example, a pilot may be in control over
a particular act of the use of armed force (bombardment) but not the state
policy to use armed force. Conversely, an arms dealer may be in a position to
decisively influence the state policy to carry out the use of force without,
however, being in a position to decide whether and potentially how the use of
armed force will occur. Or, the editor-in-chief of a mainstream newspaper
creates the necessary ‘consent’ among the population enabling the state to use
armed force. Such media influence may have helped the state to resort to
violence, but the actual decision to use armed force is made by someone else.

986 Prosecutor v. Miroslav Kvocka et al. (Trial Chamber Judgment) IT-98-30/1-T (2 November
2001) [311].

987 See Cupido, ‘Group Acting with a Common Purpose’ 311.

988 See 2005 Discussion Paper 1 473-4.
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Accordingly, there are no conceptual constraints to prosecuting accessories
for the crime of aggression. As explained before,’® the leadership concept
concerns the determination of a position of decisive influence over state policy
on the use of armed force. Both formal (direct) and informal (indirect/civil
society) leaders can meet this requirement. The latter would be normally
regarded as accessories if they fulfil the actus reus/mens rea requirements.”°

The difference between perpetration and complicity for the crime of
aggression lies in the nature of their contribution toward the criminal result:
the perpetrators’ conduct constitutes the commission of the crime, whereas the
accessories’ contribution is merely connected to the commission.””! The
immediate analysis of complicity in current ICL shows that the minimum level
of influence on the criminal result is described by the term ‘significant
contribution’.”? There are two main arguments for requiring a certain level of
contribution in order to label someone an accomplice. The first pertains to the
question of ‘gravity’ in Article 17(1)(d) of the Rome Statute. ICC PTC I held
on this matter that

[tthe Chamber first considers that it would be inappropriate for such
[accessorial] liability to be incurred through any contribution to a group crime.
The Chamber notes that, during the process of drafting the Statute, earlier
language of what became article 17(1)(d) of the Statute, setting out, inter alia,
the criteria of admissibility and requiring that the ‘crime’ in question should be
of sufficient gravity, gave way to the current formulation which requires the
‘case’ to be of sufficient gravity. This change clarifies the drafter's intention
that not only crimes, but also contributions to crimes need to reach a certain
threshold of significance in order to be within the Court's ambit.*

Following this train of thought, the Chamber expounded on the second
argument, which concerns de minimis contributions. The Chamber held that

...many members of a community may provide contributions to a criminal
organization in the knowledge of the group's criminality, especially where such
criminality is public knowledge. Without some threshold level of assistance,
every landlord, every grocer, every utility provider, every secretary, every
janitor or even every taxpayer who does anything which contributes to a group
committing international crimes. ..

989 See section 5.3 above.

999 On conditions of criminal responsibility, see in general Chapter 3 above.
91 See Katanga (Trial Chamber Judgment) [1384].

92 See ibid [1620].

993 Mbarushimana (Decision on the Confirmation of Charges) [276].
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may be guilty of complicity.**

Judge Silvia Fernandez de Gurmendi objected to this line of argument in her
Separate Opinion.”®* As to the point on gravity, Judge Fernandez wrote that

Adding limitative criteria to a form of responsibility under the Statute because
of the gravity threshold would transfer matters of gravity into the area that
determines the individual criminal responsibility of a person, i.e. into the
confirmation hearing and trial proceedings.*¢

Regarding the second (de minimis) argument, Judge Fernandez argued that the
‘problem is better addressed by analysing the normative and causal links
between the contribution and the crime rather than requiring a minimum level
of contribution.””’

This is precisely what the criterion ‘significant’ aims to achieve: the normative
determination that a causal contribution is criminally relevant.”® For cases of
instigation and aiding and abetting in the Rome Statute, the standard is
arguably higher—*substantial contribution’.*®® But what exactly does it mean
to contribute significantly? In Katanga, the ICC held that ‘[t]he contribution
will be considered significant where it had a bearing on the occurrence of the
crime’.'* The court went on to explain:

The contribution to the crime may be made through the physical perpetrators
themselves or through other members of the group acting with a common
purpose. Otherwise put, a direct nexus between the conduct of the accessory
and that of the physical perpetrator need not be established. The Chamber takes
the view that it is the effect of the conduct on the realisation of the crime which
counts—irrespective of whether the contribution is provided to a person who is
or is not the perpetrator of the crime—and that the contribution may be
connected to either the material elements of the crimes (it may then, for
instance, take the form of provision of resources such as weapons) or to their
subjective elements (it may involve encouragement).!%0!

94 Thid [277].

995 See Mbarushimana (Decision on the Confirmation of Charges) (Separate Opinion of Judge
Silvia Fernandez de Gurmendi) [9]-[15].

996 Thid [10].

97 Tbid [12].

998 (emphasis added).

999 See sections 2.1 and 2.2.

1000 Katanga (Trial Chamber Judgment) [1633] (emphasis in the original).

1001 Tbid [1635].
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The ICC reaffirmed that both perpetrators and accessories causally contribute
to the criminal result. In the context of sine qua non causation,'® their
contributions are logically equal. They are not, however, equal in the
normative sense.'®” There is a clear normative distinction between lending a
gun and pulling the trigger. Consequently, we make a normative claim
according to which the perpetrator’s conduct is an essential constituent of the
commission of the crime, whereas the accessory’s conduct is connected to the
commission.

Intriguingly, ICC PTC I held as follows in Mbarushimana:

It has been argued that the modes of liability listed in article 25(3) of the [Rome]
Statute are arranged in accordance with ‘a value oriented hierarchy of
participation in a crime under international law’, where the control over the
crime decreases as one moves down the sub-paragraphs. Such an interpretation
of the Statute would support the view that article 25(3)(d)'s contributions ‘[i]n
any other way’ must be less than that required for liability under article
25(3)(a)-(c). Indeed, this Chamber has already found that the level of
contribution under article 25(3)(d) of the Statute cannot be as high as that
required under article 25(3)(a), since the latter requires an essential
contribution.!%%4

Along these lines, it can be argued that both perpetrators and accessories
whose contributions are sine qua non exert control over the consequences of
the crime. However, this is not true for accessories whose contributions are
not sine qua non since the criminal result would occur even without their
performance. Moreover, this is not what ‘control’ means in terms of the
Control Theory.!0%

Be that as it may, the minimum requirement for complicity is captured by the
notion ‘significant contribution’. The significant contribution requirement is
taken from case law on JCE liability.'® It is a normative standard that was
used by the ‘judges applying JCE with a formal mechanism to place the acts
of each accused within the relevant group crime dynamic and exclude liability

1002 <Sjgnificant contribution’ is not necessarily sine qua non toward the criminal result. A
significant contribution can be made even if the crime would also have been carried out without
this contribution, viz. encouragement by an outsider. I thank Thomas Weigend for this point.
1003 See ‘LJIL Symposium: Thomas Weigend comments on James Stewart’s “The ‘End of
Modes of Liability’ for International Crimes™ (Opinio Juris, 22 March 2012)
<http://opiniojuris.org/2012/03/22/ljil-weigend-comments/> accessed 13 December 2020.

1004 Mbarushimana (Decision on the Confirmation of Charges) [279].

1005 “Control” denotes the power to decide whether and potentially how the criminal result will
occur. See section 7.6 above.

1006 Cupido, ‘Group Acting with a Common Purpose’ 326.
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for relatively minor contributions.’'®” The best way to assess it is on a case-
by-case basis by examining the accused’s conduct in the proper context in
order to make a normative judgment on the significance of her contribution. '
For example, by providing weapons for the commission of the crime, the
individual contributes to the realization of the offence. This contribution will
ultimately be deemed ‘significant’, ‘substantial’ or ‘essential’ depending on
the factual circumstances in each case.'*”

Relevant cases for complicity for the crime of aggression would most likely
be mnon-governmental/non-direct/informal/civil society structures that
contribute significantly or substantially to the state’s use of armed force. For
example, a media corporation could further the state’s aggressive policy by
producing propaganda material and thus ‘manufacture consent’'*!° among the
population. Other examples include different business enterprises that
regularly supply armed groups with weapons''' and third-state officials who
meddle with state politics. Even individuals within a state’s formal structures
could be regarded as accessories.

The main point here is to identify, as a prerequisite for criminal responsibility,
individuals who were in a position of decisive influence over the state policy
on the use of armed force. Those who meet this requirement and whose
contributions were ‘substantial’ or at least ‘significant’—not necessarily sine
qua non—to the particular acts of aggression are responsible for complicity in
the crime of aggression. Whether these individuals are regarded as instigators,
aiders, abettors, or mere contributors will depend on the normative
determination of the nature of their conduct.

Following the proposed model of attribution of criminal responsibility for
aggression,'?? after the identification of the context (overall act)—which

1007 Randle C. DeFalco, ‘Contextualizing Actus Reus under Article 25(3)(d) of the ICC Statute:
Thresholds of Contribution’ (2013) 11 JICJ 715, 721.

1008 AMbarushimana (Decision on the Confirmation of Charges) [284].

1009 prosecutor v. Callixte Mbarushimana (Judgment on the appeal of the Prosecutor against
the decision of Pre-Trial Chamber 1 of 16 December 2011 entitled ‘Decision on the
confirmation of charges’) ICC-01/04-01/10 OA4 (30 May 2012) (Separate Opinion of Judge
Silvia Fernandez de Gurmendi) [12].

1010 T borrowed this term from Herman’s and Chomsky’s masterpiece. See Edward S. Herman
and Noam Chomsky, Manufacturing Consent: The Political Economy of the Mass Media
(Pantheon 1988).

1011 See the following reports of the Panel of Experts on the Illegal Exploitation of Natural
Resources and Other Forms of Wealth of the Democratic Republic of the Congo (UN Experts
Panel): UN Docs S/2003/1027 (23 October 2003); S/2002/1146 (16 October 2002); S/2008/773
(12 December 2008).

1012 See section 7.1 above.
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pinpoints different organizations for creating the aggressive policy—the
second step is to identify which contributions are criminally relevant. Looking
at the overall context in which an act of aggression occurred, the prosecution
first assesses who had decisive influence over state policy and then identifies
individual contributions that are criminally relevant. The guiding principle is
to look at the leadership of the organizations to which the overall act is
attributed. Once the leadership clause is satisfied, the modes of criminal
responsibility are assigned.'”* In this last step, individuals are labelled as
principals (if their contributions are regarded as essential to the act of the use
of armed force), accessories (if their contributions are significant or
substantial), or not guilty.

As a final point, it must be stressed that this approach to the outer limits of
criminal responsibility for the crime of aggression does not necessarily cast a
wider net than was ostensibly envisaged with the adoption of the leadership
clause ‘control or direct’. The minimum requirement of a ‘significant’
contribution to the use of armed force is not easy to meet. Moreover, the
prosecution must prove that the accused satisfied the necessary mens rea. This
latter requirement dramatically curtails individual responsibility for the crime
of aggression because the accused must be aware, inter alia, of the facts that
indicate that the use of armed force she causes constitutes in and of itself or is
part of an overarching act of aggression that manifestly violates the UN
Charter. 014

It should also be borne in mind that prosecuting aggression has always been
meant to include individuals outside formal state leadership. As I have stated
elsewhere: ‘[e]very criminal law system in the world, as peculiar as it can be,
recognizes the responsibility of those who furnish the murder weapon. The
crime of aggression should be no exception.’!°!s

8.4 Command Responsibility for the Crime of
Aggression

Article 28 of the Rome Statute prescribes ‘Responsibility of commanders and
other superiors’. The ICC’s only conviction to date under this label'*'¢ was

1013 See Art 25(3bis) ICCSt.

1014 On the mens rea for the crime of aggression, see section 4.2 above.

1015 Nikola R. Hajdin, ‘Aggression and Criminal Responsibility (for Whom?)’, (Opinio Juris, 9
April 2018) <http://opiniojuris.org/2018/04/09/33521/> accessed 14 December 2020.

1016 prosecutor v. Jean-Pierre Bemba Gombo (Trial Chamber Judgment) ICC-01/05-01/08-
3343 (21 March 2016).
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ultimately quashed on appeal.'’’” The residual nature of the doctrine of
command responsibility is probably the reason why the ICC has relied instead
on the expansive notion of principalship.!*’® According to this doctrine, a
military commander, person effectively acting as a military commander, or
any other civil leader who exercises effective authority and control over
persons who commit crimes is responsible as a superior even though there is
no evidence that she issued direct orders pertaining to the commission of the
crimes.'”” In such a case, the individual is responsible for the failure to
exercise effective control with due diligence over her subordinates and not
over the crime (as opposed to perpetration and complicity). As mentioned
before, this theory represents an addition to the modes of criminal
responsibility under the Rome Statute that allows for the liability of leaders
based on omission. %2

The issue of whether superior responsibility is applicable to the crime of
aggression was raised during the negotiation process prior to Kampala 2010.
Two opinions were advanced without, however, any conclusive stances on the
point. The first suggested that Article 28 of the Rome Statute is not relevant
to the crime of aggression since aggression is

...typically ‘actively’ committed by leaders under the forms of participation of
article 25, paragraph 3, of the [Rome] Statute, and rarely involved a ‘passive’
superior who could be prosecuted for failure to exercise control over his or her
subordinates, as provided for in article 28.102!

This opinion further suggested that it is not inconceivable that Article 28 will
be applied:

1017 Prosecutor v. Jean-Pierre Bemba Gombo (Appeals Chamber Judgment) ICC-01/05-01/08
A (8 June 20183).

1018 In the late 1990s, the ICTY Appeals Chamber underscored the importance of principalship:
‘...to hold criminally liable as a perpetrator only the person who materially performs the
criminal act would disregard the role as co-perpetrators of all those who in some way made it
possible for the perpetrator physically to carry out that criminal act. At the same time,
depending upon the circumstances, to hold the latter liable only as aiders and abettors might
understate the degree of their criminal responsibility.” Tadi¢ (Appeals Chamber Judgement)
[192].

1019 See Art 28 ICCSt.

1020 In cases where there is no evidence that political or military superior ordered commission
of crimes, however, he or she knew, should have known, or consciously disregarded
information that subordinates under his or her effective control are committing or about to
commit such crimes. If such a superior failed to take all reasonable measures in his or her power
so to prevent or repress commission of crimes, he or she will incur so-called command
responsibility. See Art 28 ICCSt.

102142008 SWGCA Report (June)’ reprinted in Claus KreB8 and Stefan Barriga (eds.) The
Travaux Préparatoires of the Crime of Aggression (CUP 2011) 602, 606.
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If such a situation did indeed occur, for example, in the case of a group of
leaders, the application of article 28 should be left to the discretion of the
judges. Furthermore, it was recalled that article 28 already applied to the other
crimes contained in the Statute and that there was not necessarily a reason to
distinguish the crime of aggression in that respect.!022

The second opinion suggested that the doctrine of command responsibility
should be excluded from the scope of criminal responsibility for aggression

...since this article relied upon the mental elements of negligence (regarding
military commanders) and recklessness (regarding civilian superiors), whilst
the mental element required under draft article 8 bis, paragraph 1, was intent
and knowledge. 0?3

However, the exclusion was not deemed indispensable.

Wherever there is a superior-subordinate relationship, the superior may be
found criminally responsible for the crimes of her subordinates if she failed to
properly exercise control over them. To this end, one could argue that in the
state hierarchy, a mid-level leader commits the crime of aggression because
her superior failed to exercise control with due diligence. Jackson gives an
example where the President consciously disregards information about a plot
by the Minister of Defence and Chief of Defence Staff to possibly bomb
another state.'?* Jackson suggests that it would be difficult to hold the
President responsible as a perpetrator or accessory but would be possible to
impose superior responsibility.

The doctrine of command responsibility is rooted in the idea of criminalizing
the omission of a commander who had the affirmative duty to prevent and
punish the crimes of his subordinates.'’ Therefore, Jackson is right: a state
leader may be responsible for an act of aggression that she did not order and
that was committed by her subordinates over whom she had effective control.
Crucially, as a prerequisite for liability, the superior needs to satisfy the

1022 Tbid.

1023 Thid.

1024 See Miles Jackson, ‘Command Responsibility’ in Jérdme De Hemptinne et al. (eds.) Modes
of Liability in International Criminal Law (CUP 2019) 409, 416.

1025 See Allison Marston Danner and Jenny S. Martinez, ‘Guilty Associations: Joint Criminal
Enterprise, Command Responsibility, and the Development of International Criminal Law’
(2005) 93 Cal L Rev 75, 121. In this sense, the superior is punished for not exercising her duty
imposed by the law based on her effective control over the subordinates. See Mirjan Damaska,
‘The Shadow Side of Command Responsibility’ (2001) 49 Am J Comp L 455, 455.

219



leadership requirement of ‘decisive influence over the state policy to use
armed force’.
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Part IV

CONCLUSION
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9 Conclusion

Prosecuting aggression is characterized by the leadership clause, which is
based on a simple normative premise—individual responsibility ought to be
restricted to state /eaders and exclude followers. This work argues that the
notion of leadership in this context denotes a normative concept that requires
the determination of decisive influence over state policy to use armed force.
This argument is built on the basis of the conceptual structure of the definition
of the crime of aggression. To this end, I have constructed an analytical
framework that provides for general conditions for criminal responsibility.
According to this framework, individual conduct that at the very least
significantly effects the act of the use of armed force—which represents the
reference point for individual criminal responsibility—is the behaviour that is
prohibited by the crime of aggression. The following conclusions are based
on the preceding analysis.

The basis of criminal responsibility is actively engaging in the complex action
of causing the criminal result. The perpetrator intends the consequences while
being aware of the relevant circumstances of the crime. Consequently, we
blame individuals for causing consequences and not for the surrounding
circumstances in which their conduct took place. Transposing this analogy to
the crime of aggression, the basis of criminal responsibility is contributing
(active engagement) to one of the stages prior to the act of aggression—
planning, preparation, initiation or execution. The notion ‘act of aggression’
is a set of facts and a normative characterization. As a set of facts, it is based
on the act(s) of the use of armed force, which represents the consequence
element in the conceptual structure of the definition of the crime of aggression.
As a normative characterization, the particular character, gravity and scale of
the use of armed force is a contextual circumstance element that classifies the
violation of the prohibitory norm (conduct + consequence) as a crime of
aggression. To possess the necessary mens rea, the perpetrator must intend the
state to use armed force against another state and must be aware of the factual
circumstances that turn the use of armed force into a criminal act of
aggression.
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Understanding the conceptual structure of the crime of aggression is not only
its own reward but is also a crucial step in interpreting the functional role of
the leadership clause. When appraised against the analytical framework, the
‘control or direct’ requirement necessitates an assessment of the relationship
between the perpetrator’s position and the state policy to use armed force. The
relevant provisions in the Rome Statute that define the leadership clause read
‘control over or to direct...action of a State’.'?¢ Chapter 5 makes an argument
that the leadership clause refers to state policy and that state action in this
context means the use of armed force. Therefore, the leadership clause ought
to be read as ‘a position effectively to exercise control over or to direct...state
policy to use armed force’. Based on the analysis of existing law, I conclude
that the guiding principle for construing ‘control or direct’ is captured by the
term ‘decisive influence’. Accordingly, leadership in the context of the crime
of aggression means decisive influence over a state’s decisions on the use of
armed force.

In making a normative determination as to what amounts to ‘decisive
influence’, the inquiry needs to cover the power dynamics of a given state so
as to comprehend which structures of power govern state policies. This is
beyond the scope of this study. The main object of this thesis is to suggest the
normative content of the leadership clause and the kind of behaviour that is
made a criminal offense by the crime of aggression. The main findings of this
thesis suggest that if a person has decisive influence over a state’s decisions
on the use of armed force and her contribution is at the very least significant
to the use of armed force, she is responsible for the crime of aggression.

Aggression is the product of a joint endeavour of different national and
transnational structures of power. Prior to inter-state violence, plans are made,
public debates are run, and advice is given by governmental and non-
governmental experts. Moreover, third-state officials regularly meddle with
internal state politics, media agencies institute propaganda, business
enterprises look for profit, the parliament may take a vote, and eventually the
high-state military and political leadership gives the final command. In such a
constellation, many individuals contribute to the creation of the overall act that
makes up the crime of aggression. Not all should incur criminal
responsibility—only those with a decisive role and whose contribution was at
the very least significant.

1026 Arts 8bis(1) and 25(3bis) ICCSt.
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When states commit aggression, how do we identify individuals
criminally responsible under international law for contributing to the
state policy that resulted in the use of force? Prior to inter-state
violence, plans are made, public debates are conducted, and advice is
given by governmental and non-governmental experts. Moreover,
third-state officials regularly meddle with internal state politics, media
agencies institute propaganda, business enterprises look for profit, and
the parliament may hold a vote. Eventually, the high-state military and
political leadership gives the final word. In such a constellation, many
individuals contribute to the creation of the overall act in which the
crime of aggression occurs.

Drawing from theory of criminal responsibility, this thesis attempts to
identify the questions that need to be answered in order to find the
accused liable for aggression. According to the law, only state leaders
who are in a position to control or direct state action may be criminally
responsible for aggression—followers are excluded. The main objective
of the work is to eliminate the conceptual confusion surrounding the
leadership concept of ‘control or direct’ to establish the criteria that
need to be fulfilled when attributing criminal responsibility for the
crime of aggression.
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