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Abstract

The swift progress of artificial intelligence (Al) in recent years has spurred
transformative innovations across various industries, especially in content creation.
Among the most disruptive advancements is Al-driven voice cloning, a technology that
can replicate human voices with striking accuracy. While voice cloning offers several
legitimate applications, such as enhancing accessibility and entertainment, it has also
raised significant legal and ethical issues due to its far-reaching effects on both
professionals in the creative sectors and individuals. This underscores the necessity for
legal frameworks to address the challenges posed by the unauthorized use of an
individual’s voice. This study explores the legal frameworks of performers’ rights,
rights over sound recordings, and image rights and their applicability in the context of
unauthorized voice cloning. It critically examines to what extent existing legal
protections—specifically those afforded to performers’ rights under EU law, as well as
the rights over sound recordings—offer a safeguard against the unauthorized use of
one’s voice. Given that the current legal framework does not offer complete protection
against the phenomenon of unauthorized voice cloning, this study further explores the
concept of image rights, suggesting they could offer an additional layer of protection
by recognizing the voice as an integral aspect of an individual’s personality. By
analyzing the varying approaches to image protection in three national jurisdictions
(Greece, France, and Germany), the study examines the national legal frameworks, the
evolution in the protection of image rights and their applicability on voice cloning, as
well as the unharmonized nature of these legal protections. Furthermore, the study
argues that there is a growing need for a harmonized approach, which is both feasible
and necessary, and outlines key legal principles that should be considered in the process
of achieving such harmonization. The findings reveal significant gaps and challenges
in current legal protections and propose recommendations for enhancing legal
frameworks to address the evolving risks posed by Al-driven voice cloning. Ultimately,
this research contributes to the ongoing discourse on the intersection of intellectual

property, image rights, and technology.



Abbreviations

Al

Berne Convention

BGH

BTAP (or Beijing

Treaty)

CJEU

CFREU

DSA

DSM

ECHR

ECtHR

EU

InfoSoc Directive

IP

RLR Directive

Artificial Intelligence.

Berne Convention for the Protection of Literary and Artistic Works.

Bundesgerichtshof

Beijing Treaty on Audiovisual Performances

Court of Justice of the European Union.

The Charter of Fundamental Rights of the European Union

Regulation (EU) 2022/2065 on a Single Market For Digital Services
and amending Directive 2000/31/EC (Digital Services Act),

Directive (EU) 2019/790 on copyright and related rights in the Digital
Single Market.

European Convention on Human Rights

European Court of Human Rights

European Union

Directive 2001/29/EC on harmonisation of certain aspects of

copyright and related rights in the information society

Intellectual Property

Directive 2006/115/EC on rental right and lending right and on certain
rights related to copyright in the field of intellectual property.



Rome Convention Rome Convention for the Protection of Performers, Producers of

Phonograms and Broadcasting Organisations

TRIPS Agreement on trade-related aspects of Intellectual property rights
TTS Text-to-Speech

VC Voice Conversion (VC).

VCT Voice Cloning Technology

WCT WIPO Copyright Treaty

WIPO World Intellectual Property Organization

WPPT WIPO Performances and Phonograms Treaty
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1. Introduction
A. The background

In recent years, the rapid advancement of artificial intelligence (Al) has led to
groundbreaking innovations in multiple sectors, particularly in content creation. One of
the most disruptive developments in this landscape is Al-generated voice cloning, a
technology capable of replicating human voices with remarkable precision. While voice
cloning offers various legitimate applications—ranging from accessibility tools to
entertainment enhancements- it has also raised significant concerns regarding
intellectual property (IP), personality rights, and the broader implications, especially for
the creative industries. This phenomenon has sparked a critical debate on how the legal
framework should adapt to address emerging challenges posed by the unauthorized use
of an individual’s voice.

A growing number of high-profile cases highlight the risks associated with voice
cloning in creative industries. Those cases have reached the news but not (yet at least-
to the author’s knowledge) the courts. In 2023, a viral Al-generated song imitated the
voices of musicians Drake and The Weeknd without their consent, prompting streaming
services to remove the track due to copyright concerns.! The song surfaced on YouTube
and later submitted for Best Rap Song and Song of the Year.? Similarly, in a separate
case, British actor and comedian Stephen Fry discovered that his voice had been cloned
and used for audiobook narration without authorization.® Furthermore, musician Grimes
publicly addressed the issue by allowing Al-generated music to use her voice under
specific conditions, raising questions about consent and monetization in the age of

synthetic audio.* These incidents underscore the pressing need for a robust legal

1 Joe Coscarelli, ‘An A.IL Hit of Fake “Drake” and “The Weeknd” Rattles the Music World’ (The New York Times,
19 April 2023) <https://www.nytimes.com/2023/04/19/arts/music/ai-drake-the-weeknd-fake.html> accessed 19
February 2025.

2 Rachel Reed, ‘Al Created a Song Mimicking the Work of DRAKE and The Weeknd. What does that Mean for
Copyright Law?’, Harvard Law Today (02 May 2023), <https://hls.harvard.edu/today/ai-created-a-song-mimicking-
the-work-of-drake-and-the-weeknd-what-does-that-mean-for-copyright-law/>, accessed 19 February 2025.

3 Zack Sharf, ‘Stephen Fry “Shocked” to Discover Al Stole His Voice From “Harry Potter” Audiobooks and
Replicated It Without Consent, Says His Agents “Went Ballistic’” (Variety, 19 September 2023)
<https://variety.com/2023/film/news/stephen-fry-ai-stole-voice-harry-potter-audiobooks-1235727795/> accessed 19
February 2025.

4 Mark Savage, ‘Grimes says anyone can use her voice for Al-generated songs’ (BBC, 25 April 2023)

<https://www.bbc.com/news/entertainment-arts-65385382> accessed 19 February 2025.



response to prevent misuse while preserving the legitimate potential of Al-driven voice
technology.

Artists and performers have expressed increasing concerns over the potential
threats posed by Al-driven voice cloning. Many fear that their unique vocal identities
could be replicated and commercialized without their consent, leading to economic and
reputational harm.® The Equity’s (performing arts union in the UK) campaign “Stop Al
Stealing the Show” has highlighted these risks, particularly for performance artists
whose livelihoods depend on their performances calling for reviewing or enhancing
performers’ rights. Liam Budd, policy officer at Equity, “warned that Al models are
increasingly taking jobs from skilled professional performers due to Al seeming like a
cheaper and more convenient option”.® A joint letter initiated by the European
Composer and Songwriter Alliance (ECSA) emphasized the need for regulatory
interventions to protect creative professionals from Al-driven exploitation.” Public
awareness has also grown, with surveys indicating that a significant portion of music
fans oppose the unauthorized use of Al-generated content in the industry, demonstrating
broad support for legal frameworks that safeguard human creativity and artistic control.®

However, the implications of voice cloning extend far beyond artists and
performers, affecting individuals across various sectors. The ability to replicate voices
with Al presents risks to personal autonomy and protection from harm, including fraud,
blackmail, impersonation, and defamation. ® It also threatens democratic integrity by
enabling election manipulation and disrupting democratic processes through

misinformation.1°

5 United States Copyright Office, ‘Copyright and Aurtificial Intelligence Part 1: Digital Replica, A report of the
register of copyrights (July 2024)’, 2-5.

6 Oscar Hornstein, “Stop Al Stealing the Show: Why artists fear rise of synthetic performances” (UKTN, 27 June
2022) <https://www.uktech.news/ai/performance-artists-risk-ai-20220627> accessed 19 February 2025.

0On 23 July 2024, a coalition of 13 international and European organisations representing creators, authors, artists,
performers and creative workers, including ECSA, sent a letter to newly elected Members of the European
Parliament on the impact of Artificial Intelligence on the European creative community. The letter is available at
https://composeralliance.org/media/1651-joint-letter-to-members-of-the-european-parliament-on-the-impact-of-
artific.pdf (accessed on 19.2.2025).

8 IFPI, ‘Engaging with Music 2023’ (IFPI, 2023).

9 United States Copyright Office (n. 5), 5-6.

10 Zahra Khanjani, Gabrielle Watson and Vandana P. Janeja, ‘Audio deepfakes: A survey’ [2023] Frontiers in Big
Data, 5(22).



The absence of clear legal safeguards creates a broader regulatory gap that leaves
both creative performers and the general public vulnerable to exploitation. Without
appropriate legal intervention, Al-generated voices could be commercially misused
without consent or compensation, challenging existing frameworks of fair remuneration,
privacy, and personal control. In that sense, acknowledging the need for legal response
the US has opened the conversation for the introduction of a new federal legislation on
digital replicas®! (including voice impersonation and voice cloning). As Al technology
advances, policymakers must assess whether current legal frameworks are adequate or
if new regulations are necessary to ensure that individuals—whether artists,
professionals, or individuals—retain authority over their own voices.

While other legal frameworks such as data protection or national laws may offer
some protection, this study focuses on the legal implications of Al-generated voice
cloning within the European intellectual property landscape. It examines the extent to
which performers’ rights and rights over sound recordings safeguard against
unauthorized voice cloning, and whether image and personality rights -despite lacking
harmonization in the EU- could serve as an additional legal basis. The analysis begins
with defining “voice” and the challenges of fitting it into existing legal categories,
followed by an overview of how voice cloning technology works and where current
legal frameworks fall short. Finally, it explores the potential role of image rights, the
fragmentation across jurisdictions, and the growing need for harmonization in the EU

to address emerging threats to identity and creativity in the digital age.

1.2 Purpose and Research Questions

The rise of voice cloning technology presents significant challenges for both
professionals and performers in creative industries. For example, musicians and voice
actors are particularly vulnerable to unauthorized reproductions of their voices, which
can be used in new media projects without their consent, potentially undermining their
livelihoods and control over their work. Similarly, public figures and individuals may
find their voices replicated without permission, raising concerns about privacy and
personality rights. Since no single law exclusively governs voice ownership but rather,
a complex framework of various rights provides differing degrees of control this

phenomenon triggers a range of rights, such as intellectual property (IP) rights,

1 Enrico Bonadio, ‘A new "digital replica" right? The recent US Copyright Office proposal’ [2025] EIPR 47(3), 177.
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particularly in relation to performers’ rights and sound recording protection, and image
rights. In light of these challenges, the aim of this study is to explore a legal response to
address the implications of voice cloning, focusing on the intersection of these legal
protections.

To achieve this aim, this study will try first to frame the notion of “voice” and its
position in the legal framework. It will then analyze the technical procedure behind
Voice Cloning Technology (VCT) in order to be able to apply the different rights and
frameworks in each stage and of the technology and show their limitations. Finally, it
aims to respond to the following research questions:

a) To what extent do related rights (performers’ rights and rights over
sound recordings) protect performers and individuals against unauthorized Al-
generated voice cloning output?

To address this question, the study first examines the legal framework of
performers’ rights, focusing on both moral and economic rights. A crucial starting point
is defining the concepts of “performer” and “performance” to determine the scope of
protection these rights afford. The analysis then delves into the moral rights of
attribution and integrity, as well as the economic rights of fixation and reproduction,
identifying their relevance to voice cloning technology.

The analysis then shifts to the rights over sound recordings, particularly the
reproduction right granted to producers. By examining the CJEU’s interpretation of the
reproduction right, this study evaluates whether Al-generated voice cloning outputs
could qualify as copies of existing phonograms that are “recognizable to the ear”.

The next question to be addressed is:

b) Are the related rights infringed during the Al development process, and
can the unlawful training of the Al model serve as a legal basis for addressing voice
cloning?

This analysis aims to analyze whether the development of Al models triggers
related rights, particularly the right of reproduction and if yes, whether this would serve
as a legal basis for addressing voice cloning.

In light of the findings of this study, the focus then shifts to image rights as a
potentially complementary legal framework to address voice cloning, leading to the next
key research question:

C) To what extent do image or personality rights protect individuals from
unauthorized voice cloning? Given their fragmented nature across the EU under what

4



legal basis and guided by which principles could the harmonization of image rights be
feasible and desirable?

To address the lack of harmonization in the EU, this study first outlines the general
legal framework of image rights, which, despite national differences, offer some degree
of protection across all member states. It explores whether these rights can effectively
safeguard individuals against unauthorized voice cloning and whether a harmonized EU
approach is both necessary and feasible. The analysis focuses on Greece, France, and
Germany to identify key commonalities and divergences, before examining the EU’s
competence—particularly under Article 114 TFEU—to propose principles for future

harmonization.
1.3 Methodology, material used and state of the art

While the legal regulation of Al-generated content has become a central topic of
scholarly debate—particularly concerning the adequacy of intellectual property laws in
protecting copyright holders and authors and regulating Al outputs—the specific
phenomenon of voice cloning remains relatively under researched in English legal
literature when it comes to infringing performers and related rights. Existing academic
discussions tend to focus primarily on copyright infringements relating to Al-generated
works, with significantly less attention given to performers’ rights and related rights
under EU law. The author has identified some relevant literature from the UK context
dealing with the application of performers’ rights on deepfakes!? (or otherwise referred
to as synthetized performances) but has found limited academic engagement with voice
cloning within the EU legal framework. Additionally, with regard to the potential role
of image or personality rights as a complementary legal tool for addressing specifically
unauthorized voice cloning, limited directly relevant English scholarly literature was
retrieved during the course of this research. While this study does not claim that more
literature on this topic does not exist generally or under national frameworks, it aims to
contribute to this emerging discussion by examining how existing legal frameworks

might apply to voice cloning and whether they are adequate to address the unique

L2 EUIPO, ‘The development of generative artificial intelligence from a copyright perspective’ (May 2025), 65, where
it clarifies that “Deepfakes refers to a class of machine-generated content which is essentially a subset of ‘synthetic
content’. To be qualified as ‘deepfake’ content needs to meet two criteria, namely (a) the resemblance of the content
with actually existing subject matter, and (b) the potential of such content to falsely appear authentic or truthful to a

person”.



challenges it presents. It also aims to demonstrate that image rights could serve as a
suitable complementary legal framework covering the limitations of related rights in
addressing unauthorized voice cloning, particularly if harmonized at the EU level.

In order to answer the research questions, this study employs a predominant
qualitative legal doctrinal research approach, primarily based on legal doctrinal analysis.
It is supplemented by comparative legal analysis, as well as socio-legal method.

The legal doctrinal analysis forms the core of the study, and it involves the
systematic analysis and interpretation of primary legislation aiming to clarify the current
state of the law, identify underlying legal principles, and critically assess how the law
applies to specific technological issues—in this case, the protection against
unauthorized voice cloning. By focusing on legal sources and their interpretation, this
approach provides a solid foundation for evaluating consistency and adequacy of the
existing legal framework against a technological phenomenon.

The research is qualitative, aiming — in its first part- to give an interpretation and
critical assessment of the applicability and fitting of performers’ moral and economic
rights and the rights over sound recordings against unauthorized voice cloning.
Employing this method, this study aims to analyze these rights as provided for by the
Rome Convention, the WPPT as well as the European Directives, especially the InfoSoc
Directive. Although there are also other primary legal sources that are applicable and
they are referred to in this study, they are not analyzed, namely the Beijing Treaty on
Audiovisual Performances (BTAP) and the TRIPS agreement for the reasons explained
in the delimitations. Other sources that this study relies upon are CJEU case law, CJEU
advocate general opinions, and a wide array of secondary legal literature. The latter
includes academic commentary from leading scholars in the field of EU copyright law
and technology regulation, with particular reliance on doctrinal analyses published in
legal textbooks and commentaries, peer-reviewed journals and edited volumes.
Moreover, institutional documents such as WIPO working papers, stakeholder
submissions and working papers, and national consultation responses — particularly to
the UK IPO — are used to support the analysis. This approach allows for a critical
evaluation of how these legal frameworks operate in theory and practice, and whether
they are adequate to address the emerging challenges posed by Al-generated voice
cloning.

In this first part, although the legal analysis refers to the EU legal framework, as
already mentioned, the author has made use of commentaries and national consultation

6



responses coming from the UK jurisdiction. A significant portion of the subchapter 3.3
regarding the protection offered by performers’ economic rights is influenced by
Mathilde Pavis and her consultation before the UK IPO on behalf of The Centre for
Science, Culture and the Law at the University of Exeter titled “Submission to the UK
IPO: Artificial Intelligence and Performers’ Rights”.* In this consultation Pavis seeks
to respond whether the existing legal framework for performers’ rights in the UK would
be adequate to regulate the Al generated outputs (synthetized performances) by trying
to respond whether the output could be considered as an act of fixation or reproduction.
While this submission took place after Brexit and therefore the UK is not anymore
binding from the EU legislation, the similarity of the legal frameworks and the influence
from the international treaties, and the EU legislation makes it possible to draw some
parallels. Therefore, the author seeks to engage with these arguments by applying
relevant logic and ideas within the framework of EU legislation, and specifically in
relation to the VCT.

In its second part, this study aims to respond first to the question “to what extent
do image/personality rights protect individuals against unauthorized voice cloning”. In
order to answer this question this study employs again first qualitative legal doctrinal
research approach. Setting as the starting point the EU primary legislation, namely the
CFREU and the ECHR, this study aims first to clarify the current state of image rights
under these legal sources, which are the legal basis and provide for a minimum
protection of one’s image in the EU. Other sources that this study relies upon are the
European Court of Human Rights (ECtHR) case law, and a wide array of secondary
legal literature, which includes academic commentary from leading scholars, with
particular reliance on doctrinal analyses published in legal textbooks and commentaries,
peer-reviewed journals and edited volumes. Moreover, institutional documents such as
from the European Parliamentary Research Service, are used. This analysis aims first to
answer whether the voice can be protected under image/personality rights and therefore,
to examine whether this legal framework could be applicable and useful against the
unauthorized voice cloning.

In light of the fragmented legal landscape and the lack of harmonization of image

rights, the response to the last-mentioned research question is not possible unless this

13 Mathilde Pavis, ‘Submission to the UK IPO: Atrtificial Intelligence and Performers' rights> [2020], on behalf of

The Centre for Science, Culture and the Law at the University of Exeter, 8 and others cited there.



study dives into the national legal frameworks. However, the voice cloning phenomenon
understands no national borders. In that sense, this question also extends to the question
“Given their fragmented nature across the EU under what legal basis and guided by
which principles could the harmonization of image rights be feasible and desirable? .

Considering the fragmented legal framework of image rights in the EU
jurisdictions, in order to answer this question a comparative legal analysis is conducted
with respect to image rights protection. Comparative legal analysis is the action of
identifying and comparing the findings resulting from the analysis of different legal
systems. In this study this comparative analysis is conducted in three selected European
jurisdictions which serve as illustrative examples: Greece, France, and Germany. These
countries were chosen due to their established, yet differing, approaches to the
protection of personality rights and image rights. The aim of this comparative dimension
is to illustrate the fragmentation in national laws across the EU, by analyzing the existing
legal frameworks and showing the commonalities and divergences. The analysis of the
legal frameworks follows a legal doctrinal analysis, starting from the primary legal
sources — the national laws. Furthermore, other sources that this study relies upon to
analyze the national legal frameworks are national case law, and a wide array of
secondary legal literature, which includes academic commentary from leading scholars,
with particular reliance on doctrinal analyses published in legal textbooks and
commentaries, in peer-reviewed journals and edited volumes. Furthermore, this study
aims to assess whether the lack of harmonization impedes effective protection of vocal
identity in the digital era and seeks to bring uniformity and functional solutions to
problems that tend to be similar across different legal systems. The analysis of the
national legal frameworks therefore informs the discussion on the feasibility and
desirability of a harmonized legal framework at the EU level, possibly under Article 114
TFEU.

Finally, this study employs also — firstly in chronical sequence- a socio-legal
method, in order to analyze the technology behind voice cloning and furthermore to
frame the notion of voice and explain why the voice is not -as such- protected under a
specific legal regime, but due to its special characteristics, a protection of a complex
legal patchwork of various rights provides differing degrees of control and protection.
In that sense, this study deliberately limits its focus to the aforementioned legal

frameworks (performers’ rights, related rights, image rights), while other potentially



applicable legal frameworks, such as data protection, or unfair competition law, remain
out of its scope.

Together, these methods enable a comprehensive legal evaluation of the voice
cloning phenomenon and facilitate the formulation of conclusions and recommendations

for a more coherent and protective legal response.

1.4 Delimitations

This study is subject to certain delimitations which define its scope and focus.
Firstly, there is currently no case law from the Court of Justice of the European Union
(CJEU) specifically addressing and interpreting performers’ rights (and generally
related rights) with regards to voice cloning or Al. As a result, the analysis of this legal
framework relies primarily on the interpretation of existing legislation and academic
literature, rather than judicial guidance. However, CJEU case law on related rights is
used in order to analyze the legal framework, its scope and the infringement assessment.
Furthermore, although this study aims to analyze the existing EU legal framework based
on the international treaties and EU directives, there are some other primary legal
sources that are applicable and they are referred in this study but they are not analyzed:
a) the Beijing Treaty on Audiovisual Performances (BTAP)- since the EU and the
member states themselves have not yet ratified it (although it has entered into force) and
therefore they are not bound to enforce its provisions and b) the TRIPS agreement since
regarding protection of performers and producers it covers the same ground as the Rome
Convention.

Secondly, a significant portion of the literature on the application of performers
rights to voice cloning and Al generated output and related legal challenges originates
from the United Kingdom. Although the UK is no longer a member of the European
Union, the longstanding influence and alignment of UK law with EU and international
legal principles allow for meaningful parallels to be drawn. The study, therefore,
selectively incorporates UK-based scholarship where relevant and insightful for the EU
context.

Thirdly, while other legal frameworks—such as personal data protection (where
the voice can be protected as information relating to an identified or identifiable natural
person or biometric data) or unfair competition—could potentially apply to voice
cloning scenarios, this study limits its focus to three core areas: performers’ rights, rights

over sound recordings, and image rights. These frameworks were chosen for their direct
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relevance mainly with the creative industries and based on the author's view that they
could operate in a complementary and combined manner.

Regarding the protection of one’s image, the comparative analysis is confined to
three jurisdictions:

. Greece, chosen due to the author’s legal qualification in the
country and fluency in the language,

. France, included for its strong tradition in the protection of
personality and image rights, as well as the author’s knowledge of the French
language (albeit not at a professional legal level); in that sense the author chose
to mainly review English literature, and

. Germany, selected for its strong tradition in the protection of
personality and image rights and legal influence within the EU. However, due to
the author’s lack of German language skills, the research is based exclusively on
English-language sources.

These choices were made to ensure both the depth and feasibility of the
comparative analysis while maintaining a focus on jurisdictions that meaningfully
contribute to the European legal landscape on image rights.

Lastly, the analysis of the voice cloning technology in this thesis is based solely
on the article “Audio deepfakes: A survey” (2023) by Z. Khanjani, G. Watson, and V.
Janeja, published in Frontiers in Big Data.}* This was the only source retrieved by the
author that provided a comprehensive and accessible overview of the technical aspects
of voice cloning suitable for a legal audience. The discussion in this study aims to
present a basic understanding of how this technology functions, to the extent necessary
for the legal analysis. Any inaccuracies or misinterpretations in the description of the
technology are the responsibility of the author, and potential advancements or technical

developments beyond the scope of this source are not considered.

14 Zahra Khanjani, Gabrielle Watson and Vandana P. Janeja, (n. 10).
10



2. Voice and voice cloning: preliminary remarks
2.1 The “voice” and who “owns” it

What is a “voice”? Kreiman and Sidtis point out that the diverse functions of the
voice make it challenging to establish a single, universally applicable definition that
holds across different disciplines, academic traditions, and research contexts.™
Similarly, voice scientist Johann Sundberg observes that while the concept of voice may
seem self-evident, defining it precisely proves difficult, as multiple interpretations of
the term are commonly used.'® Attempting to answer it might even feel like an abstract
thought experiment rather than a serious inquiry. Such reactions are understandable.
Until recently, the concept of voice ownership was rarely discussed outside the realm of
mythology, folklore, or fairy tales.'’

Today, with the advent of voice cloning technologies, the question of who “owns”
a voice (or better who has the rights over one’s voice) is more relevant than ever.
Advances in artificial intelligence enable the replication and manipulation of voices with
astonishing accuracy, raising complex legal, ethical, and personal concerns. Companies
can now create synthetic voices for digital assistants, audiobooks, and even resurrect the
voices of deceased individuals for entertainment or memorial purposes.'® Meanwhile,
deepfake technology has made it possible to generate convincing voice recordings that
can be used for both creative and deceptive purposes, such as impersonation or
misinformation.t® These developments challenge traditional notions of identity, consent,
and intellectual property, prompting urgent discussions about whether a person’s voice
should be legally protected in the same way as their image, name, or creative works.

Voice “ownership” is important also from a market perspective, considering both
its monetary value and the broader implications of voice misappropriation on an
individual’s image or public reputation. Performing artists’ livelihoods often rely on the

distinct qualities of their voices and they may suffer financial harm from the

15 Jody Kreiman and Diana Sidtis, Foundations of Voice Studies: An Interdisciplinary Approach to Voice Production
and Perception (Oxford Wiley, 2011), 5.

16 Johan Sundberg, The Science of the Singing Voice (DeKalb, IL: Northern Illinois University Press, 1987), 3.

17 Stories like the Greek myth of Echo and Narcissus or Hans Christian Andersen’s The Little Mermaid depict envious
figures who steal another’s voice as a form of punishment. Similar tales exist across cultures, reinforcing the idea that
a person’s voice is deeply tied to their identity and sense of self.

18 United States Copyright Office, (n. 5), 2-5.

9 1bid.
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unauthorized use of their vocal samples, especially as voice cloning technology becomes
increasingly accessible and its potential for misuse grows.?® As voice cloning becomes
more widespread, the idea that one’s voice is a distinct, ownable asset—rather than
merely a natural aspect of speech—moves from the realm of mythology into legal and
technological reality.

The notion of “property” is fundamental to restricting others from using “things”
that are—or that one believes should be—rightfully theirs. Throughout history, the law
has played a crucial role in defining what qualifies as property, who holds ownership,
and the rights and limitations associated with another’s property. While property rights
in tangible objects are widely accepted, the concept extends beyond the physical realm.
What happens though with the intangible items, such as one’s voice? We need to
establish a way in which we can define the legal limits of protection of the intangible
item, such that third parties understand what is, and what is not, owned.

It has to be noted, though, that despite that it is highly important to have control
over one’s voice, as has already been demonstrated, especially for performers in the
creative industries, no single law exclusively governs voice ownership. The “voice” has
not been recognized as a subject matter under copyright and related rights. Rather, a
complex framework of various rights provides differing degrees of control. The extent
of this control largely depends on how a third party uses a voice and their purpose in
doing so. In certain situations, legal protections may be significantly limited in their
ability to regulate such use.

This study will examine the extent of protection offered by existing related and
performers’ rights frameworks, potential legal reforms, as well as the potential role of
personality and image rights. To establish these legal boundaries, it is essential to first
outline the fundamental aspects of voice cloning technology (VCT), allowing for a

clearer understanding of which rights may be applicable at each stage of the process.

2.2 The technical procedure behind voice cloning

Voice cloning is an advanced artificial intelligence (Al)-driven technology that
enables the replication of a person’s voice with remarkable accuracy. By leveraging
machine learning techniques, voice cloning systems can generate speech that mimics

the vocal characteristics of an individual, including their tone, pitch, rhythm, and

20 United States Copyright Office (no. 5), 4.
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pronunciation patterns. This technology has gained significant traction in various fields,
including entertainment, virtual assistants, and accessibility services, while also raising
critical legal and ethical concerns, particularly regarding the unauthorized use of voices.
The procedure is analyzed mostly based on the survey of Z. Khanjani, G. Watson and
V. Janeja titled “Audio deepfakes: A survey” (2023), published in Frontiers in Big
Data.?!

Al models analyze existing performances by breaking down input data into
extremely fine-grained elements, allowing them to learn and generate new synthetic
performances. In that sense the training phase of the Al models includes three main
phases: 1) development of datasets, which involves data collection and pre-processing
which results in a dataset, 2) training of an Al algorithm with a training dataset and 3) a
trained Al final system which can be offered to the public.??

After being trained the Al model, rather than directly copying the input, it
identifies and replicates patterns, enabling it to imitate the original material. This process
involves distinguishing between different layers of expression—such as the unique
likeness of a performer, the stylistic elements of their performance, and the content they
are interpreting (e.g., speech, or song). Al’s detection and analysis operate at a level of
precision beyond human perception, separating and categorizing data points with
remarkable accuracy.

By identifying key markers embedded in human performances—such as
individual likeness, patterns, or speech characteristics—the Al can selectively filter out
elements that are not relevant for reproduction. This allows it to generate a synthetic
performance that convincingly imitates a performer while executing entirely new

speech.?

21 Zahra Khanjani, Gabrielle Watson and Vandana P. Janeja, (no. 10); As already mentioned in the delimitations this
was the only source located by the author offering a clear and accessible overview of voice cloning technology for
legal analysis. Any inaccuracies in interpretation or omissions of subsequent technical developments are the
responsibility of the author. However, more references and comments from legal commentators are also mentioned
in this part.

22 Rita Matulionyte, Reconceptualising the Reproduction Right in the Age of Al [2024], available at
SSRN: https://ssrn.com/abstract=5041741 or http://dx.doi.org/10.2139/ssrn.5041741, 10; Martin  Kretschmer,
Thomas Margoni and Pinar Oruc, ‘Copyright law and the lifecycle of machine learning models’ [2024] IIC
International Review of Intellectual Property and Competition Law, 55(1).

23 Mathilde Pavis, (no. 13), 8 and other cited there.
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2.2.1 Core Technologies Behind Voice Cloning?

A technical description of how Al models operate in this context is useful to grasp:
(1) what performances (input data) the technology engages with, and how; and (2) what
synthetic performance (output data) the technology generates, and how. Voice cloning
is primarily based on two key approaches: Text-to-Speech (TTS) and Voice Conversion
(VC).%
2.2.1.1 Text-to-Speech (TTS)

Text-to-Speech technology allows Al models to synthesize speech from written
text, creating realistic human-like voices. Traditionally, TTS systems relied on
concatenative synthesis, which involved piecing together pre-recorded voice segments.
However, modern TTS has shifted to deep learning-based methods, significantly
improving naturalness and expressiveness.

The TTS models can be fine-tuned on specific speakers’ voice data, allowing for
highly accurate voice replication. With only a few minutes of recorded speech, Al can
generate an entirely synthetic version of an individual’s voice capable of reading new

text inputs as if spoken by the original speaker.

2.2.1.2 Voice Conversion (VC)

Unlike TTS, which generates speech from text, voice conversion (VC) modifies
an existing speech recording to match the vocal characteristics of a target speaker. This
process retains the linguistic content of the original speech while transforming the voice
to sound like another individual.

VC is particularly relevant for entertainment industries, where it allows actors,
singers, and voice-over artists to modify or recreate their voices artificially. However, it

also enables realistic impersonation, raising concerns about fraud and identity theft.

24 The technology is explained based on Zahra Khanjani, Gabrielle Watson and Vandana P. Janeja, (no. 10); However,
more references and comments from legal commentators are also mentioned.

% Zahra Khanjani, Gabrielle Watson and Vandana P. Janeja, (no. 10).
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2.2.2 The Process of Voice Cloning

The process of cloning a voice typically involves several key steps:

A. Data Collection — A dataset of the target speaker’s voice is gathered,
usually consisting of high-quality recordings covering various phonetic and prosodic
variations.

B. Feature Extraction — The voice recordings are analyzed, and essential
features such as pitch, tone, and speech rhythm are extracted.

C. Model Training — Al models, often based on deep neural networks
(DNNs), learn to map the extracted speech features and generate new utterances that
mimic the target voice.

D. Speech Synthesis or Conversion — Depending on whether TTS or VC is
used, the Al either generates new speech from text input or transforms existing speech
to resemble the target voice.

E. Post-processing and Refinement — The synthesized voice is adjusted for
naturalness, clarity, and coherence, often incorporating prosodic and emotional
variations.

Advanced Al models can now perform voice cloning with minimal input,
sometimes requiring only a few seconds of audio to produce a recognizable synthetic

voice.

2.2.3 Applications and concerns

Voice cloning has numerous applications, both beneficial and potentially harmful,
such as in assistive technologies (it enables speech synthesis for individuals who have
lost their voice due to medical conditions), in entertainment industry (where it is used
in film, gaming, and music production to recreate voices, dubbing, or virtual
performances), as personalized Al Assistants and Virtual assistants (e.g., Siri, Alexa,
where it can adopt custom voices to enhance user experience) but also in fraud and
misinformation (Al-generated voices have been used in financial scams, impersonation,

and deepfake audio clips for disinformation campaigns).?®

% Zahra Khanjani, Gabrielle Watson and Vandana P. Janeja, (no 10); Mathilde Pavis, “Rebalancing our regulatory
response to Deepfakes with performers’ rights” [2021], Convergence, The International Journal of Research into New
Media Technologies, 27(4), 974.
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While digital impersonations are not new, voice cloning represents a remarkable
technological advancement, offering both opportunities and challenges. While it holds
promises for creative and accessibility applications, it also raises pressing legal and
ethical questions regarding voice ownership, consent, and misuse. As this technology
continues to evolve and it becomes more and more accessible, easier, cheaper, quicker
and highly accurate,?” it becomes increasingly important to establish clear legal
frameworks that balance innovation with the rights and protections of voice “owners”.

As Al-driven voice synthesis becomes increasingly sophisticated and accessible,
it raises critical concerns regarding the unauthorized reproduction and exploitation of
one’s voice. Unlike traditional forms of audio sampling (which consists in a user taking
a sample from a phonogram, most often by means of electronic equipment, and using
the sample for the purposes of creating a new work)? or voice-over work (which is a
narration or commentary by an unseen speaker in a film or television broadcast, or a
narration or commentary in a radio broadcast or sound recording)?®, voice cloning does
not merely replicate a recorded performance—it enables the generation of entirely new
speech or voice performances that may convincingly mimic the original performers
without their consent or involvement.

The use of VCT raises multiple concerns. Firstly, there is the ethical concern of
using someone’s voice without their consent to create new content. Secondly, the
original performer is now vulnerable to distortion and mutilation. Thirdly, the
widespread use of this technology diminishes the incentive to create artistic works, as
they can now be artificially generated in a short time, without financial investment or
human effort.

These concerns in turn raise several pressing legal questions: To what extent does
the existing legal framework recognize and protect performers’ rights against Al-
generated voice cloning? Can performers rely on intellectual property laws—such as
related rights—to prevent unauthorized use of their voices, or does the legal framework
need reform? Furthermore, must legal protection be sought through alternative means,
such as personality rights, image rights?

To address these questions, the following chapter will examine the scope and

limitations of performers’ rights under current legal frameworks, analyzing whether

27 Mathilde Pavis, (no. 26).
28 pelham GmbH, C-476/17, ECLI:EU:C:2019:624, par. 35.
29 Oxford English Dictionary, ‘voice-over (n.), sense 2’ (July 2023) <https://doi.org/10.1093/OED/7276087883>
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they provide adequate safeguards against unauthorized voice cloning or whether
transform of the legal framework and exploring alternative legal routes is needed for

protecting performers from the unauthorized use of their vocal identity.

3. The protection offered by related rights to performers and individuals

against unauthorized Al-generated voice cloning output

The concept of protecting performances is relatively modern, primarily because,
before the twentieth century, there was no practical way to fix performances in a tangible
medium. However, the technological advancements of the late 19th and early 20th
centuries, particularly the ability to record performances on phonograms and film and
broadcasting fundamentally reshaped the cultural and entertainment industries. These
technological advancements expanded audiences to an unlimited scale, diminishing the
exclusivity of live performance as the primary format for entertainment.

In response to these technological changes,° related rights began to emerge in the
1920s, designed to ensure that performers were entitled to economic compensation
whenever their performances were recorded, reproduced, or communicated to the
public. Unlike authors’ rights, which protect the creative work itself, performers’ rights

safeguard the “interpretation” or “performance” of that work.!

3.1 Performers’ rights: The EU and International legal framework of
performers’ rights

Initially, the protection of performers’ rights was regulated at the national level,
with different countries adopting varying approaches.® The first major step towards
international harmonization came in 1961 with the adoption of the Rome Convention,*
which grouped performers’ rights alongside those of phonogram producers and
broadcasting organizations under the category of related or neighboring rights to
copyright. This classification was based on the idea that, while these rights holders were

closely connected to the traditional rights of authors, their contributions warranted a

30 AEPO-ARTIS, ‘Performers’ Rights Study’ (Update 2022).

31 Ibid.

32 ionel Bently, Brad Sherman, Dev Gangjee, and Phillip Johnson, Intellectual property law, (First published 2014,
6t edn, Oxford University Press 2022), 370; Sam Ricketson and Jane Ginsburg, International Copyright and
Neighbouring Rights: The Berne Convention and Beyond (Oxford University Press 2022), 1210.

3 WIPO, ‘Understanding Copyright and Related Rights’ (2016), 29.
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distinct form of legal protection.3* The next step in the growing protection of related
rights is the TRIPS agreement. However, in terms of protection for performers and
producers it covers the same ground as the Rome Convention®® and that is why it is not
analyzed in this study.

With the rapid advancement of information technology, the need for further
harmonization of intellectual property (IP) rights in the digital environment became
evident. In response, the WIPO Copyright Treaty (WCT)3® and the WIPO Performances
and Phonograms Treaty (WPPT)3” —collectively known as the Internet Treaties—were
adopted in the late 1990s to address new challenges arising from digitalization.® The
WPPT granted performers greater control over the digital distribution of their
performances but applied only to those fixed in phonograms, excluding audiovisual
performances. This limitation led to further legal developments, culminating in the
adoption of the Beijing Treaty on Audiovisual Performances (BTAP)* in 2012. The
BTAP, adopted in 2012 to extend performers’ rights to audiovisual performances, has
been signed but not ratified by the EU and the EU member states, meaning that while it
has generally entered into force, by not ratifying it the EU and the EU member states
are not yet bound to enforce its provisions. That is why, while referred in this study, the
BTAP is not analyzed.

Within the EU, both the BTAP (when ratified) and WPPT are binding, as the EU
itself is a contracting party. The Rome Convention, although not directly part of EU law,
has been ratified by all EU member states except Malta.*® Furthermore, the CJEU in the
Edelweiss case clarified that, while the Rome Convention*! is not formally part of the

EU legal order, the Rental and Lending Rights (RLR) Directive must be interpreted in

34 Sam Ricketson and Jane Ginsburg, (no. 32), 1210.

3% Sam Ricketson and Jane Ginsburg, (no. 32), 1238.

36 WIPO Copyright Treaty (WCT) - Joint Declarations OJ L 89, 11.4.2000, p. 8-14

37 WIPO Performances and Phonograms Treaty (WPPT) - Joint Declarations OJ L 89, 11.4.2000, p. 15-23.

3% WIPO, (no. 33), 29.

39 Beijing Treaty on Audiovisual Performances (Beijing 2012).

40 International Convention for the Protection of Performers, Producers of Phonograms and Broadcasting
Organizations (Rome, 1961); The contracting parties are available at
<https://www.wipo.int/wipolex/en/treaties/ShowResults?search_what=C&treaty id=17> last accessed 25 April
2025.

4 Ibid.
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its light.*> The CJEU further strengthened this position in the Societd Consortile
Fonografici case,*® stating that the Rome Convention has an indirect effect within the
EU, particularly under Article 1.1 WPPT, which prevents the EU from obstructing
obligations that contracting parties owe to one another under the Rome Convention.
Against this backdrop, these international treaties must be taken into account when
examining the legal framework of performers’ rights in the EU. In addition, EU law
itself explicitly codifies performers’ rights through key directives, notably Directive
2001/29/EC (the InfoSoc Directive)**, which harmonizes certain aspects of copyright
and related rights in the digital environment, and Directive 2006/115/EC (the RLR
Directive)®, which governs rental and lending rights and other rights related to

copyright in the field of intellectual property.

3.1.1.  The definition of “performers” and “performances”

Before diving into the examination of performers’ rights and trying to analyze the
extent of protection that they offer against VVoice Cloning we should first define who
and what are eligible for protection under these rights.

The legal definition of “performers” is broad and encompasses actors, singers,
musicians, dancers, and other persons who act, sing, deliver, declaim, play in, interpret,
or otherwise perform literary or artistic works or expressions of folklore.*® The
definition of protected performers incorporate the concept of a “work”, a term
commonly used to denote subject matter eligible for copyright protection under the

Berne Convention and generally the EU legal framework. This definition does not

42 verwertungsgesellschaft Rundfunk GmbH v Hettegger Hotel Edelweiss GmbH, C-641/15, EU:C:2017:131 par.
21.

43 Societa Consortile Fonografici v Marco Del Corso (C-135/10) EU:C: 2012:140, par. 50.

4 Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the harmonisation of
certain aspects of copyright and related rights in the information society, OJ L 167, 22.06.2001, p. 10 - 19.

4 Codified Version of the Directive 2006/115/EC of the European Parliament and of the Council of
12 December 2006 on rental right and lending right and on certain rights related to copyright in the field of intellectual
property, OJ L 376, 27.12.2006, p. 28-35.

46 WIPO Performances and Phonograms Treaty (WPPT) - Joint Declarations OJ L 89, 11.4.2000, p. 15-23, Article
2(a); Similarly in International Convention for the Protection of Performers, Producers of Phonograms and
Broadcasting Organizations (Rome, 1961), Article 3(a), where the definition is somewhat different and less broad
since it does not include the act of “interpretation”. Although it has been argued that this difference might be not
important since each of the actions described involve also an act of “interpretation”, see Sam Ricketson and Jane
Ginsburg, (no. 32), 1247.
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mandate that the performer be a professional, nor is it confined to traditional
entertainment forms. The key criterion is that the performance involves a “literary or
artistic work or expression of folklore”. This broad category encompasses lectures and
speeches, a conclusion further supported by the inclusion of “deliver” and “declaim”
among the listed acts of performance.*’

The wording of Article 3(a) of the Rome Convention links the definition of
protected performers to artists who perform “artistic and literary works”, aligning with
the classification of protected subject matter under the Berne Convention. This implies
that the phrase “artistic and literary works ” serves as a shorthand reference to the full
range of works protected by the Berne Convention,*® encompassing all categories of
eligible subject matter.*°

Furthermore, according to the General Report to the Diplomatic Conference of the
Rome Convention, it was agreed that the term “literary or artistic works” should carry
the same meaning as in the Berne and Universal Copyright Conventions, particularly
encompassing musical, dramatic, and dramatico-musical works. Importantly, such
works did not need to be actively protected at the time -for instance, if their protection
had expired due to the passage of time.>

According to the Berne Convention, “literary and artistic works” are defined to
include “every production in the literary, scientific and artistic domain, whatever may
be the mode or form of its expression”.%* From this definition as well as the examples of
works offered in support in the Berne Convention, it is obvious that “literary and artistic
works” encompass objects of “expressive or informational significance that can be read,
viewed, or listened to”.%?

It is worth noting that the Rome Convention (as well as the other legal texts
including the Directives of the European Union) does not provide a definition of

“performance”, despite an earlier draft including one. However, it was ultimately

47 Sam Ricketson and Jane Ginsburg, (no. 32), 1260; In the same sense, Justine Pila and Paul Torremans, European
Intellectual Property Law (first published 2016, 2™ edn, Oxford University Press, 2022), 267.

“8 Berne Convention for the Protection of Literary and Artistic Works, (Berne, 1886), Article 2(1).

49 Mathilde Pavis, ‘Runway models, runway performers? Unravelling the Ashby jurisprudence under UK law’ [2018],
Journal of Intellectual Property Law & Practice 13(11).

50 Sam Ricketson and Jane Ginsburg, (no. 32), 1214.

51 Berne Convention for the Protection of Literary and Artistic Works, (Berne, 1886), Article 2(1).

52 Justine Pila, ‘The authorial works protectable by copyright’ in Eleonora Rosati (ed) The Routledge Handbook of
EU Copyright Law (Routledge, 2021), 66.
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deemed unnecessary, as it was evident that “performance” refers to the activities of a
performer in their capacity as a performer.>®

From the analysis above, it follows that the scope of protection of performers is
definitely broad. Considering that a protected performance can be live or fixed in a
recording® as well as the fact that the law makes no references to other requirements
for their protection, it could be concluded that a) improvisations, spontaneous
expressions as well as rehearsed content could fall within the scope of this protection,
and b) the definition of “performer” would encompass not only artists but also teachers,
politicians, journalists and any other individual sharing for example content on social
media or platforms meaning that they would be legally entitled to control the records

made of their “performances”.>®

3.1.2. Other preliminary remarks
aa) Right granted over the fixation and not over the performance:

The international®® and European®’ legal framework grants the performers with the
right to authorize, as regards their performances, the fixation of their unfixed
performances as well as the right to control (or consent to) the subsequent dealings or
use of these fixations.

In this sense, the legal framework does not confer rights over the performances
themselves but rather over their fixation, defined as “the embodiment of sounds, or of
the representations thereof, from which they can be perceived, reproduced or
communicated through a device.” % This refers specifically to the actual sounds of the

performance.>®

53 Sam Ricketson and Jane Ginsburg, (no. 32), 1215.
5 International Convention for the Protection of Performers, Producers of Phonograms and Broadcasting
Organizations (Rome, 1961, Article 4; WIPO Performances and Phonograms Treaty (WPPT) - Joint Declarations OJ
L 89, 11.4.2000, p. 15-23, Article 6.
55 Mathilde Pavis, (no. 26).
% International Convention for the Protection of Performers, Producers of Phonograms and Broadcasting
Organizations (1961) Rome, Article 7; WIPO Performances and Phonograms Treaty (WPPT) - Joint Declarations OJ
L 89, 11.04.2000, p. 15-23, Article 6 and 7.
57 Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the harmonisation of
certain aspects of copyright and related rights in the information society, OJ L 167, 22.06.2001, p. 10 - 19.
%8 WIPO Performances and Phonograms Treaty (WPPT) - Joint Declarations OJ L 89, 11.04.2000, p. 15-23, Atrticle
2(c): Definitions.
59 Sam Ricketson and Jane Ginsburg, (no. 32), 1264.
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Performers’ rights are only triggered when their live performance or its fixation is
used directly. For instance, the right to authorize the fixation of a performance applies
only when a live performance is being captured, recorded, or broadcast.®® Similarly, the
right of reproduction is only engaged when copies of the actual recording are made.
Imitative interpretations do not constitute direct or literal reproductions of the
performance or its recordings and fall outside the scope of performers’ rights.®* Under
European law, performers are not protected by either economic or moral rights against
the imitation of their performance by other performers.®? It should be noted, however,
that while the relevant treaties establish only minimum standards and do not prevent
member states from extending protection to performers against imitation, despite the
fact that it has been proposed so, no member state has, to the author’s knowledge and at
the time of writing, chosen to do s0.%

Consequently, elements that contribute to the essence of a performance—such as
the performer’s likeness, interpretative style, physical expression, or voice and
soundalike—fall outside the scope of protection granted by performers’ rights.®* Hence,
no relevant act of reproduction occurs when a third party merely imitates a performance

fixed on a phonogram, such as by producing a “soundalike” recording.

bb) Voice Cloning Technology does not -usually or certainly- encompass
copying of an existing performance either in the training phase or the output

generation phase:

To answer the question “to what extent do performers’ (or related in general) rights
protect performers from unauthorized voice cloning”, we always need to keep in mind
the technical procedure of VCT and examine how this procedure is taking place and
what type of data is used. As noted above, VCT relies on existing data, such as audio

recordings and videos, which are analyzed to extract key vocal features. These features

80 Mathilde Pavis, ‘Sixty Years of International Performers’ Rights: Time for a Performers’ Copyright?’, in Hayleigh
Bosher and Eleonora Rosati (eds), Developments and Directions in Intellectual Property Law: 20 Years of The IPKat
(online edn, Oxford Academic, 2023), 249.

&1 1bid, 249.

62 |bid, 249; Sam Ricketson and Jane Ginsburg, (no. 32), 1264.

63 Richard Arnold, ‘Performers’ rights and artificial intelligence’ in Ryan Abbott (ed), Research handbook on
intellectual property and artificial intelligence (Edward Elgar Publishing Limited, 2022), 222.

64 Mathilde Pavis, (no. 13), and other cited there.
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are then used to train Al models, enabling them to generate entirely new audio or songs
that mimic the target voice, sometimes even without replicating any pre-existing
recordings.

It has been argued that, strictly speaking, Al models used for Voice Cloning do
not directly make a fixation or a copy of existing fixations of performances.®® However,
these models can be designed to include a phase in which they collect and duplicate
recorded performances or capture live performances before generating synthetic
outputs.®® In such cases, this data collection phase would likely constitute an act of
fixation of a performance or an act of reproduction of an existing fixation, potentially
infringing upon performers’ rights. ¢

As already mentioned, the training phase would consist of three main stages, and
that some of these stages would clearly trigger the reproduction right, especially the
data collection stage, whether for others, such as the training phase, there is no
consensus.’® While it is not clear, whether an act of reproduction is taking place and in
what stage of the Al model development, it can be agreed that where a reproduction is
taking place, it would potentially constitute a potential infringing upon performers’
rights.

The same logic also applies when the generated output reproduces a fixed
performance in whole or in part. The generated output, though, consists usually of an
imitation (at most) or even the mere replication of the voice without imitating a specific
performance and cannot be considered as a copy of a fixed performance.”* However, we
cannot exclude completely the possibility that a generated output would constitute a
reproduction (in whole or in part) of an existing fixed performance and therefore it
would constitute a potential infringement upon performers’ rights.”?

That said, this study will mostly focus on whether the existing framework protects

performers against unauthorized voice cloning when the generated output is not clearly

85 Mathilde Pavis, (no. 26).

% Ibid.

67 Mathilde Pavis, (no. 13), 8 and others cited there.

68 Rita Matulionyte, (no. 22), 10; Martin Kretschmer, Thomas Margoni and Pinar Oruc, (no. 22).
6 Rita Matulionyte, (no. 22).

0 For a deeper analysis of the subject, Rita Matulionyte, (no. 22).

1 Mathilde Pavis, (no. 13), 8.

2 Richard Arnold, (no. 63).
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a copy of a fixed performance, but merely a voice clone of the “target performer”.”

However, it will also conduct separately a more in-depth analysis to determine whether

related rights are triggered during the Al model’s development.

3.2 Performers’ moral rights — the minimum protection under EU law

3.2.1 Moral rights: the overview

Under the WPPT,’* performers are given moral rights, independently of the
performer’s economic rights, and even after the transfer of those rights, as regards their
live aural performances or performances fixed in phonograms: a) “to claim to be
identified as the performer of his performances, except where omission is dictated by
the manner of the use of the performance”, or the so-called right of “paternity” ’° or
“attribution”’® and b) “to object to any distortion, mutilation or other modification of
his performances that would be prejudicial to his reputation”’’ or in other words the
right of “integrity”.

Since the European Union is a contracting party to the WPPT, the convention
imposes binding obligations on the EU member states to protect performers’ moral
rights, ensuring a minimum harmonization. Consequently, the minimum protection for
performers, particularly their rights of attribution and integrity, is upheld through
national legislation.

Under Article 5 of the WPPT, the moral rights of performers are recognized as
independent of their economic rights, meaning that even if economic rights are
transferred, the performers’ right to attribution and integrity remains intact. However, it
is argued that performers’ moral rights should be alienable or waivable—as is the case
with authors.” The current framework extends protection to all individuals who present

any aural work, whether live or recorded. This protection is not confined solely to

3 For the purposes of this study when referring to a “target performer”, the term means the performer that his or her
voice has been cloned.

7 WIPO Performances and Phonograms Treaty (WPPT) - Joint Declarations OJ L 89, 11.4.2000, p. 15-23, Article
5; the author wants to repeat that moral rights have also been granted through the BTAP, which is not analyzed in
this study due to the lack of ratification by the EU and the EU member states.

s Richard Arnold, (no. 63).

76 Lionel Bently, Brad Sherman, Dev Gangjee, and Phillip Johnson, (no. 32), 376.

" The text in italic is copied directly from the Treaty’s text. The use of the wors “his” is also maintained, but the
correct interpretation of the text includes also female performers as well as performers who identify in a different
way.

8 Sam Ricketson and Jane Ginsburg, (no. 32), 1259 and further citation there.
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musical performances; oral deliveries of poetry, stories, or other works also fall within
its scope.”

Importantly, these moral rights apply to live aural performances and to
performances fixed in phonograms—copying or making available of a performance
without proper attribution is considered a breach of the performer’s rights as well as
broadcast a performance without acknowledgement of the identity of the performer.®
However, when sounds are fixed together with images in audiovisual recordings, the
performer does not receive the same level of protection regarding attribution and
integrity under the WPPT.8!

More specifically, article 5.1 of the WPPT grants performers the right of
attribution, ensuring that they have the right “to claim to be identified as the performer
of his performances, except where omission is dictated by the manner of the use of the
performance”. While the provision does not specify the exact means or methods of
attribution, it does allow for exceptions, notably when the omission of attribution is
justified by how the performance is used. This provision offers member states some
degree of flexibility to address situations where identification might be impractical or
impossible, reflecting a balanced approach tailored to specific contexts.

In addition to the right of attribution, the right of integrity, granted in the same
Article of the Treaty, is a fundamental protection granted to performers under the WPPT.
This right allows performers to object to any distortion, mutilation, or other
modifications of their performances that could harm their honor or reputation. The right
of integrity ensures that performers maintain control over the representation and use of
their performances, safeguarding the original intentions and value of their work.

A key rationale behind these proposals for granting moral rights to performers is

the recognition that digital technology makes their performances especially susceptible

8 The text of the article does not limit the coverage only to musical performances; therefore, it follows that the oral
deliveries of other artistic works are also covered by this article. For the scope of protection see also subchapter 3.1.1.
[The definition of “performers” and “performances™].

80 Sam Ricketson and Jane Ginsburg, (no. 32), 1260.

81 However, under Article 5 of the Beijing Treaty on Audiovisual Performances BTAP (2012), performers are granted
the same moral rights for their performances fixed in audiovisual fixations; Article 2(b) BTAP defines audiovisual
fixation as the embodiment of moving images, whether or not accompanied by sounds; Article 5 of BTAP uses exactly
the same wording with the WPPT, although EU has not yet ratified the Treaty and it has not yet come into force.
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to manipulation.®? These notes are central to understanding the scope and limitations of
Article 5 of the WPPT.

3.2.2 The importance of moral rights and the limitations

In contrast to the focus given to performers’ economic rights, moral rights have
received considerably less attention- likely because performers do not derive economic
benefits from them. Nevertheless, some performers regard moral rights as the more
valuable aspect of their legal protections.®

In this regard, legal precedents emphasize the importance of attribution in
facilitating the mobility of creative labor. Effective attribution not only heightens the
visibility and discoverability of authors and performers—helping them access new
professional opportunities—but it also acts as a protection mechanism against structural
shifts in the creative industry that might otherwise minimize or neglect their
contributions, leaving their work unrecognized or undervalued.4

The right of integrity is a fundamental safeguard for performers, ensuring that their
interpretations and expressions remain true to their original intent and free from
unauthorized alterations that could harm their honor or reputation. This right empowers
performers to object to any distortion, mutilation, or modification of their work,
preserving the authenticity and value of their performances. By maintaining control over
how their performances are represented and used, performers can protect their identity
and prevent misrepresentation. As technological advancements and evolving media
landscapes create new risks of manipulation and misuse, the right of integrity remains
an essential tool in safeguarding performers’ contributions and maintaining ethical
standards -especially in the creative industries.

Furthermore, as noted above, performers are granted moral rights only in relation
to aural performances either live or recorded, but, crucially, not recordings of
audiovisual performances (as far as the BTAP has not yet been ratified from EU or the
EU member states themselves). In that sense, for example, as far as it concerns the music
industry, it is therefore obvious that singers are granted moral rights for their recorded

and live aural performances, though they are not granted moral rights for their

82 Sam Ricketson and Jane Ginsburg, (no. 32), 1258 and further citation there.
83 Laurence Bouvard, Dr Elena Cooper and Dr Amy Thomas, ‘Evidencing the Value of Human Performance: Towards
Re-thinking Performers' Rights for an Al World’, [2024], CREATe Working Paper 2024/6.

84 Laurence Bouvard, Dr Elena Cooper and Dr Amy Thomas, (no. 83).
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audiovisual performances. Under European law, performers are not protected by either
economic or moral rights against the imitation of their performance by other
performers.® It should be noted, however, that although the relevant treaties set only
minimum standards and allow member states to extend protection to performers against
imitation, no state has, to the author’s knowledge and at the time of writing, opted to do
80.86

These limitations are generally significant for performers and often render their
moral rights ineffective. However, with technological advancements and the rise of Al
and voice cloning technology, there is an increasing need for deeper research into the

effectiveness of moral rights and the protection of performers’ rights.

3.2.3 The protection offered by moral rights to performers and individuals

against unauthorized Al generated voice cloning

a) The attribution right: The question arises as to whether the right of attribution

could be extended to ensure that performers are properly identified (in the output phase)
as the source of the performances used to train the VVoice Cloning tool, which ultimately
generates new content. In the author’s view, the wording of Article 5 of the WPPT does
not seem to encompass such cases, especially taking into account that the Treaty was
drafted without consideration of these technological advancements. The attribution right
is granted over a specific live performance, or a fixation of a performance references,
while the references in the legal text to “performer” or “performers” appear to envisage
interpretation by humans. Such an interpretation that would grant a right of attribution
in that sense would be at odds with the scope of this right and the legal framework.
The Al-generated content produces a completely new synthetic rendition of an
individual’s voice, effectively creating a “new performance”. Most of the times the Al
generated output is not a direct copy of an existing performance. This raises numerous
questions, particularly regarding whether the generated output can be protected under
copyright and who, if anyone, could be considered the author of such a work. However,
these issues fall outside the scope of this study. Within the framework of performers’
moral rights, the key question is whether a performer can claim the right to be identified

as the performer of the Al-generated performance.

85 Mathilde Pavis, (no. 60), 249.
8 Richard Arnold, (no. 63).
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Given that the new performance is entirely synthesized by Al, with no direct
involvement of the performer, it is highly unlikely that performers’ rights could be
invoked, unless adequately modified. One might also question whether the Al-generated
output could be considered a reproduction of a substantial part of the original
performance, potentially granting the performer the right to be identified as the
performer of the generated work. However, although in case of a reproduction of a fixed
performance that could appear possible, as it will be further examined in the discussion
on reproduction rights, the generated output merely imitates the performer’s voice and
vocals without directly copying an existing fixed performance. Since voice itself is not
a protected subject matter under copyright law, it is unlikely—under the current legal
framework—that a performer would have a right of attribution over the Al-generated
output, even if the voice is indistinguishable from an actual performance by the original

performer.

b) The integrity right: Based on that right performers are entitled to object to any

distortion, mutilation or other modification of their performances that would be
prejudicial to their reputation. While traditionally applied to unauthorized edits,
alterations, or manipulations of existing recordings,®” it has been argued® that this
concept could extend to Al-generated outputs. According to this opinion the creation of
synthetic performances that mimic a performer’s voice—without their consent—can
fundamentally alter the perception of their artistic identity, potentially misrepresenting
their style, intent, or even associating them with expressions they never made. Al-
generated performances that imitate a performer’s voice in a misleading or harmful way
could, according to this opinion, fall within this scope.

However, it seems highly unlikely that such an interpretation of the existing legal
framework could be feasible, since a pure imitation of a performance or (even more)
one’s voice does not clearly constitute a distortion/modification of an existing fixed
performance under performer’s rights, even if used in a way that could harm their honor.

It may also be inferred that Article 5 of the WPPT is similar to Article 6bis(1) of

the Berne Convention which grants moral rights to authors for their original works.

87 It has been argued that Phonogram-specific examples of distortions would include alterations to the speed, timbre,
or pitch of the recording, as well, potentially, as sampling. See Sam Ricketson and Jane Ginsburg, (no. 32), 1262 and
further citation there.

8 |_aurence Bouvard, Dr Elena Cooper and Dr Amy Thomas, (no. 83).
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However, the WPPT diverges from Article 6bis(1) in certain aspects. Firstly, it omits
the phrase “or other derogatory action in relation to ”, suggesting that other forms of
use that could be considered as derogatory under Article 6bis, would not require redress
under Article 5 of the WPPT. Additionally, the absence of any reference to “honor” in
relation to the right of integrity suggests that, unlike Article 6bis, the assessment of
prejudice under Article 5 is more objective, focusing on the impact on the performer’s
reputation among their audience rather than the performer’s own perception of the
alleged distortion. Consequently, it is arguable that the scope of the integrity right under
Article 5 is narrower than that of Article 6bis.®° In that sense, it appears difficult to
extend the right of integrity to Al generated output when this output consists only of an
imitation of a performance or merely the performer’s voice performing something
different.

In conclusion, while the current framework of performers’ moral rights under the
WPPT provides protection against lack of attribution and distortion, its applicability to
Al-generated voice cloning remains uncertain. The right of attribution does not clearly
extend to the Al-generated performance since it is entirely synthetic, with no direct
involvement from the performer and it consists (at most) of an imitation, making it
unlikely that they could claim attribution as the performer of the new work. As
previously discussed, voice itself is not a protected subject matter under copyright law,
meaning that even if the Al-generated voice is indistinguishable from an actual voice,
the performer would likely have no legal claim to attribution. Similarly, the right of
integrity, traditionally linked to modifications of existing fixed performances, does not
prove applicable in cases where the generated output consists only of a synthetized voice
or mere imitation, without reproducing an existing fixed performance. It could though
prove potentially helpful in case that the generated output itself could be considered as
a “distortion” of a pre-existing fixation of a performance or if the law would be

accordingly reformed.

89 Sam Ricketson and Jane Ginsburg, (no. 32), 1260.
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3.3 Economic/exclusive rights of performers —the minimum protection under
EU law

3.3.1 The overview

Apart from moral rights, international treaties and EU Directives have granted
performers not only exclusive economic rights but also remuneration rights. These rights
ensure that performers receive fair compensation for the exploitation of their
performances, whether through direct control over their use or through guaranteed
payments regardless of contractual transfers.

Related rights primarily take the form of exclusive rights, allowing performers to
authorize or prohibit certain uses of their performances.®® These rights cover acts such
as reproduction, distribution, rental, and communication to the public. Performers also
have the right to prevent fixation (recording), broadcasting, and communication to the
public of their live performances without their consent, as well as the right to prevent
reproduction of fixations of their performances under certain circumstances. However,
in practice, performers often transfer these rights to third parties, such as record labels
and phonogram producers, through contractual agreements. This transfer centralizes
rights management, facilitating exploitation, but frequently results in performers
relinquishing control over their own performances.®

Beyond exclusive rights, performers also benefit from remuneration rights, which
provide guaranteed payment regardless of contractual agreements. The most notable
example is the remuneration right introduced by the Rental and Lending Rights (RLR)
Directive®, which ensures that performers retain the right to receive payment even after
transferring their exclusive rental rights.

Having already established some fundamental observations regarding the scope of

performers’ rights, this study will now turn to a more detailed examination of the

% International Convention for the Protection of Performers, Producers of Phonograms and Broadcasting
Organizations (Rome, 1961), Article 7; WIPO Performances and Phonograms Treaty (WPPT) - Joint Declarations
OJ L 89, 11.4.2000, p. 15-23, Article 6 and 7; Directive 2001/29/EC of the European Parliament and of the Council
of 22 May 2001 on the harmonisation of certain aspects of copyright and related rights in the information society, OJ
L 167, 22.06.2001, p. 10 — 19, Articles 2, 3, 4.

%L AEPO-ARTIS, (no. 30).

92 Codified Version of the Directive 2006/115/EC of the European Parliament and of the Council of
12 December 2006 on rental right and lending right and on certain rights related to copyright in the field of intellectual
property, OJ L 376, 27.12.2006, p. 28-35, Article 5.
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specific rights that may be relevant in addressing the challenges posed by Al-generated
voice cloning (right of fixation and right of reproduction- while it does not claim that
the application of other rights is completely excluded). As already mentioned in the
methodology a significant portion of this subchapter is influenced by Mathilde Pavis
and her commentary on the paper “Submission to the UK IPO: Artificial Intelligence

and Performers’ Rights”. %
3.3.2 The Fixation right®

Strictly speaking, Al models used for Voice Cloning do not directly make a
fixation or copy of existing fixations of performances either in the input or the output
phase. However, when the data collection can be considered as involving an act of
fixation of a performance or copying a fixed performance or when the output could be
considered as literally reproducing an existing performance in whole or in part, as
already mentioned, that would likely constitute an infringement upon performers’
rights.®® The problem becomes more complex when it comes to the synthetization of a
generated output that imitates a performance or merely resembles ones voice.

As previously discussed, during the Voice Cloning process, the VCT utilizes
existing data, such as live performances, audio recordings and videos, which are
analyzed to extract key vocal features and then generate a completely new synthesized
performance in formats (like audio).

The right of fixation is described in the following terms: “performers shall enjoy
the exclusive right of authorizing, as regards their performances the fixation of their
unfixed performances”. It is important to first acknowledge that the right of fixation is
drafted in an open-ended and technology-neutral manner.®® This allows the provision to
remain adaptable and sustainable in the face of emerging technologies, such as Al

models. Consequently, the term “fixation” is technology-neutral and not restricted to

9 Mathilde Pavis, (no. 13); See chapter 1.3 Methodology.

9 Codified Version of the Directive 2006/115/EC of the European Parliament and of the Council of
12 December 2006 on rental right and lending right and on certain rights related to copyright in the field of intellectual
property, OJ L 376, 27.12.2006, p. 28-35, Article 7(1): “Member States shall provide for performers the exclusive
right to authorise or prohibit the fixation of their performances”.

9 Mathilde Pavis, (no. 26).

% Mathilde Pavis, (no. 60), 252.
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traditional mediums (such as CDs) in which phonograms have historically been
embodied. Notably, it is well-suited to encompass fixation in digital formats.®’

In our case Al-driven performance synthesis could be considered a form of
“embodiment of sound ” that can be “perceived, reproduced, or communicated through
a device.” Based on this interpretation, the wording of the right of fixation, on its own,
is broad enough to encompass the synthesis of performances using Al models,® if the
output consists of the faithful caption of an aural performance.

Now, let’s imagine that this output is based on a live performance, but the output
is not an actual recording of the performance -rather, it is an imitation of the performance
or of the voice and vocals. The legal question that arises is whether this constitutes a
“fixation” under the performers’ rights framework.

In traditional cases, where sound is captured from a performance taking place on
stage or in a studio, it is clear that this action constitutes an act of fixation, as it records
performances that have actually taken place, with the goal of providing a faithful
representation of these performances.®® However, the issue with Al and VCT is that the
generated output is a synthetic performance that, at best, imitates or resembles an
existing performance. In such instances, performers’ rights are generally limited to the
performances as being captured, not the performances themselves, leaving them
unprotected against imitation.

The situation becomes more complicated when the output is not even an imitation
of an existing performance, but simply a cloned version of the “target performer’s”
voice. In such cases, the current legal framework does not provide any means to interpret
the right of fixation in a way that could extend to cover the generation of output through
VCT.

3.3.3 The Reproduction right

The reproduction right grants to the performers the right to authorize or prohibit
the reproduction of the fixation of their performances, whether direct or indirect,

temporary or permanent, by any means and in any form, in whole or in part.2%° The right

97 Sam Ricketson and Jane Ginsburg, (no. 32), 1248.

% Mathilde Pavis, (no. 60), 252.

9 Mathilde Pavis, (no. 13).

100 Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the harmonisation of
certain aspects of copyright and related rights in the information society, OJ L 167, 22.06.2001, p. 10 - 19, Article 2;
WIPO Performances and Phonograms Treaty (WPPT) - Joint Declarations OJ L 89, 11.4.2000, p. 15-23, Article 7.
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of reproduction applies whether the performer consented to the recording being made in
the first place or not.*

Regarding the interpretation of the legal texts and the scope of protection of this
right it should be noted that both Article 7 of the WPPT and Article 2 of the InfoSoc
Directive (whose scope is to implement the WPPT in the EU) emphasize that
reproduction in any manner, means, or form constitutes an infringement. Furthermore,
the references to “direct” and “indirect” reproductions, as well as the broad wording
used, indicate a clear intention to encompass a wide range of formats, techniques, and
technologies within the scope of protected reproductions. This interpretation is
reinforced by the Agreed Statement accompanying the WPPT’s right of reproduction,'?
which explicitly states that these rights “fully apply in the digital environment,
particularly to the use of performances in digital form”. Additionally, Recital 21 of the
InfoSoc Directive highlights the need for a broad definition to ensure legal certainty
within the internal market,'°® a conclusion that was also confirmed by the CJEU in
Spedidam.1%* Taken together, these elements suggest that Al-generated outputs that
reproduce (a part of) the original performance should fall within the scope of the
reproduction right even if the specific technicalities of the Al generative procedure,
differ a lot from the classical reproduction procedures.%

Regarding the CJEU’s interpretation of performers’ reproduction right under EU
law, case law remains limited. However, existing judgments on performers rights
suggest that the core rationale of those rights is ensuring appropriate remuneration for

the use of fixations of their performances in order to enable them to continue their

101 Mathilde Pavis, (no. 60), 248.

102 The agreed statement on the Article 7 of WPPT stresses: “Agreed statement concerning Articles 7, 11 and 16: The
reproduction right, as set out in Articles 7 and 11 and the exceptions permitted thereunder through Article 16, fully
apply in the digital environment, in particular to the use of performances and phonograms in digital form. It is
understood that the storage of a protected performance or phonogram in digital form in an electronic medium
constitutes a reproduction within the meaning of these Articles”.

103 Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the harmonisation of
certain aspects of copyright and related rights in the information society, OJ L 167, 22.06.2001, p. 10 — 19, Recital
21.

104 Spedidam, C -484/18, ECLI:EU:C:2019:970 where the CJEU noted that “it is appropriate, on the one hand, to
give a broad definition to acts covered by the right of reproduction in order to ensure legal certainty within the
internal market”.

105 Mathilde Pavis, (no. 60), 252; Tim W. Dornis, ‘Generative Al, Reproductions Inside the Model, and the Making
Auvailable to the Public’ [2025], ICC <https://doi.org/10.1007/s40319-025-01582-9>, accessed 25 April 2025.
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creative and artistic work—marking a key distinction from the interpretation of authors’
rights which are perceived more broadly since those rights do not protect intellectual
creation but financial investment.'% In this sense, the CJEU’s interpretation of related
rights seems to suggest that an action is infringing when it directly undermines the
performer’s right to appropriate remuneration for the use of the fixation of their
performance.

Turning now to voice cloning, as noted earlier,’%” most Al tools used in voice
cloning do not directly replicate existing fixations of performances. However, it is not
in the sphere of imagination that an Al-generated output could involve a reproduction
of (a substantial part of) a performance.'® Although it is not usual, there could be Al
models that are already trained with this exact goal (meaning to reproducing
performances or other subject matter) or it could also be a “mistake” of the algorithm.
It could also occur in case of “overtraining” or “overfitting” the model, or because there
were too many duplicates of the same protected subject matter in the training data set.*®
To that extent and assuming that a literal reproduction even of a small part of the original
fixation is involved then there will also be a potential infringement when this
reproduction would be directly undermining performer’s right to obtain appropriate
remuneration. 1

However, the uncertainty is bigger when examining the application of the
reproduction right to the output phase of the Voice Cloning procedure, when the output
consists of a completely new generated performance, without reproducing any pre-
existing fixations, but merely imitating a performance or recreating the “target
performer’s” voice. Moreover, the output is usually a result of training on multiple
performances.

Taking into consideration that the legal framework confers rights over the

fixations and not the performances themselves, the imitation of a performance, the

106 Spedidam, C -484/18, ECLI:EU:C:2019:970, par. 44; for the discussion on the evolvement of the CJEU’s
interpretation of related rights and the divergence from author’s rights Caterina Sganga, ‘The Many Metamorphoses
of Related Rights in EU Copyright Law: Unintended Consequences or Inevitable Developments?’ [2021], GRUR
International, 70(9), 821; Eleonora Rosati, ‘Infringing Al: Liability for Al-Generated Outputs under International,
EU, and UK Copyright Law’ [2024] European Journal of Risk Regulation 1(25).

107 See chapter 3.1.2 “other preliminary remarks” and relevant footnotes.

108 Richard Arnold, (no. 63).

109 Rita Matulionyte, (no. 22), 21; Tim W. Dornis, (no. 105).

10 Richard Arnold, (no. 63).
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“soundalikes” and even more the mere imitation of the voice itself fall out of the scope
of the right of reproduction.!'! In that sense, it is highly unlikely that a soundalike cloned
voice would fall under the right of reproduction consisting an infringement of
performers’ rights. Especially since the output sometimes does not even imitate a
specific performance but it is a result of training the Al model on multiple performances.

’

As R. Arnold notes “Imitation of a performance is not an infringement of performers
rights, still less imitation of a performer without imitating a specific performance”.*'?
A different interpretation of the legal regime which would include imitative fixations or
reproductions as infringing actions would be at odds with the framework’s fundamental
principles. Such an interpretation would attach performers’ rights rather to the
performances themselves than to their fixations and would be a contradiction to the
performers’ rights regime.!™

In conclusion, it remains uncertain whether legislators anticipated the challenges
that digital technologies, such as Al-driven Voice Cloning, pose to the economic and
moral interests of performers. However, these technological advancements may provide
a legitimate basis for reviewing and reforming the legal framework to expand the scope
of performers’ rights. While an extensive interpretation of the existing legislation is
likely unfeasible, it would also risk being inconsistent with the original intent of the

legislator.

3.4. Already proposed amendments in the performers’ right regime and

potential impact

As has been already demonstrated, the protection of performers’ rights against
the unauthorized voice cloning is limited. Performers’ rights can be invoked only insofar
a performance, in whole or in part, has been directly and literally reproduced** in the
Al generated output, which is not usually the case. As a result of the lack of protection
against imitation, performers’ rights are not infringed when the generated output

imitates their performances — even less when it imitates only their voices and vocals.

11 Richard Arnold, (no. 63). Although referring to deepfake avatars in the UK legal framework, the result remains
the same; Sam Ricketson and Jane Ginsburg, (no. 32), 1264.

12 |pid.

113 Mathilde Pavis, (no. 60), 253.

114 Mathilde Pavis, (no. 60), 249.
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Based on the above analysis, it can be argued that the advancement of technology
and the challenges posed by digital innovations, such as Al-driven voice cloning, to the
economic and moral interests of performers -which were not foreseen by the legislator-
could justify a reconsideration and reform of the legal framework to broaden the scope
of performers’ rights. In any case, even the introduction of performers’ rights came as
response to the technological advancements of that time.

In order for the “soundalikes” and the “lookalikes” to fall within the scope of the
reproduction right, it has been argued that an ad hoc or targeted amendment to the
performers’ rights regime, expanding protection against the Al generated outputs, while
leaving the rest of the framework unchanged would be necessary.'*® While effective,
this approach is criticized as creating an internal contradiction by extending protection
to the substance of the performance itself rather than the fixation of the performance.
The expansion of the performers’ protection against imitation has already been proposed
even before the advent of the Al technology,!!’ although so far no such proposal has
been adopted in the European Union and its national jurisdictions (to the author’s
knowledge). Furthermore, it has also been proposed that this phenomenon could be
tackled by converting performers’ right to performers’ copyright, a right that would
cover both literal reproduction and imitations.**8

Both these proposals, if adopted, would reshape significantly the landscape of
intellectual property as we know it for as long as performers’ rights have existed.!®
However, it has been also argued that reforming the performers’ right legal regime to
tackle deepfakes, sound- and lookalikes could have significant advantages compared to
other legal regimes for the following reasons:*?°

First, performers’ rights have a wide and flexible scope of application. As already
demonstrated in the section [3.1.1.The definition of “performers” and “performances”]
the scope of protection can be so broad that both improvisations, spontaneous
expressions and rehearsed content could fall within this scope. Furthermore, the notion

of “performers” does not only include professional artists in the stricter sense, but it

115 Mathilde Pavis, (no. 60), 253.

116 1hid, 253.

17 Richard Arnold, (no. 63).

118 For a deeper analysis and criticism on this topic see Mathilde Pavis, (no. 60), 253.
119 Mathilde Pavis, (no. 26).

120 | pid.

36



could also involve individuals that interpret (in any possible way) any literally or artistic
work. Second, extending the scope of performers’ rights to deepfakes enables all the
individuals involved (target performers, creators, and disseminators) to establish legally
secure contracts for the production and distribution of legitimate deepfakes.!?! Third,
the legal framework provides performers with available remedies both in the form of
injunctions and damages. These remedies are costly and time consuming. However,
taking into consideration that deepfakes are spread online, modifying the legal
framework would give performers access to other legal forms of protection such as
platform liability and take-down notices which would make exercising their legal rights
more efficient.*?? Fourth, the existence of exceptions and limitations to protection would
balance the interests and fundamental rights of all the stakeholders involved.'?® Fifth
and last, the fact that performers’ rights have gained international recognition through
various conventions and treaties and have been harmonized in this process, could prove
helpful when cross-border issues are arising.*?*

These reform proposals mentioned above are obviously controversial in the sense
that they would change drastically the legal regime as it exists so far. However,
regarding the voice cloning itself even these reforms would meet some limitations: even
if the soundalikes fall within the scope, there would be a need of an imitation of a
specific performance. The voice cloning though itself could lead to the
reproduction/replication of the voice a voice without the imitation of any performance.

Against this reality, there could be other potential legal defenses. Amongst others
that are not examined in this study, image or personality rights could be also a potentially
applicable legal framework. However, they also come up with certain limitations.

Before examining the advantages and disadvantages of image and personality
rights against the voice cloning phenomenon, this study will also examine to what extent
do producers’ rights over sound recordings (phonograms) protect individuals against
unauthorized voice cloning. Then a chapter referring to whether related rights are
infringed during the Al model development will follow.

121 Mathilde Pavis, (no. 26).
122 | pid.
123 1bid.
124 | bid.

37



3.5 The rights over sound recordings (the producers’ reproduction right over

phonograms)

Likewise, producers of sound recordings (or phonograms) are granted several

related rights under the European legal framework. Producers of sound recordings have

125 126

the right to authorize or prohibit the reproduction,
127

making available to the public
and distribution*<" of their original recordings and copies. They are also entitled to
equitable remuneration for the broadcasting and public communication of their sound
recordings.'?® Additionally, producers are granted a right of rental for their sound
recordings.'?® As with the performers’ rights, the only right that proves to be relevant to
the case at hand is the producers’ right of reproduction.

With regard to exclusive economic rights of the phonogram producers, these
closely align with those previously discussed in relation to performers. The rightsholders
of those rights are the phonogram producers and not the performers. Even though
usually (especially for those artists that have no significant bargaining power)
performers transfer their economic rights to the producers,* since the cost of recording
has decreased, musicians tend to invest more in their own recordings, while producers

contribute less to the initial fixation of music recordings. Although this practice remains

125 International Convention for the Protection of Performers, Producers of Phonograms and Broadcasting
Organizations (1961) Rome, Article 10; WIPO Performances and Phonograms Treaty (WPPT) - Joint Declarations
(1996) OJ L 89, Article 11; Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on
the harmonisation of certain aspects of copyright and related rights in the information society OJ L 167, 22.6.2001,
p. 10-19, Article 2

126 WIPO Performances and Phonograms Treaty (WPPT) - Joint Declarations OJ L 89, 11.4.2000, p. 15-23, Article
14; Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the harmonisation of
certain aspects of copyright and related rights in the information society OJ L 167, 22.6.2001, p. 10-19, Article 3.
27 WIPO Performances and Phonograms Treaty (WPPT) - Joint Declarations OJ L 89, 11.4.2000, p. 15-23, Article
12; Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the harmonisation of
certain aspects of copyright and related rights in the information society OJ L 167, 22.6.2001, p. 10-19, Article 4.
128 International Convention for the Protection of Performers, Producers of Phonograms and Broadcasting
Organizations (Rome, 1961), Article 12; WIPO Performances and Phonograms Treaty (WPPT) - Joint Declarations
OJL 89, 11.4.2000, p. 15-23, Article 15; Codified Version of the Directive 2006/115/EC of the European Parliament
and of the Council of 12 December 2006 on rental right and lending right and on certain rights related to copyright
in the field of intellectual property, OJ L 376, 27.12.2006, p. 28-35, Article 8.

129 WIPO Performances and Phonograms Treaty (WPPT) - Joint Declarations OJ L 89, 11.4.2000, p. 15-23, Article
13; Codified Version of the Directive 2006/115/EC of the European Parliament and of the Council of
12 December 2006 on rental right and lending right and on certain rights related to copyright in the field of intellectual
property, OJ L 376, 27.12.2006, p. 28-35, Article 3.
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relatively uncommon, when it does occur, musicians benefit not only from their related
rights as performers but also from those as producers.*3!

The rationale behind granting rights to the phonogram producers is their financial,
and organizational contributions in the making of sound recordings available to the
public in commercial form. 13 Additionally, these rights ensure that they have the legal
means to take action against unauthorized uses.

Following the same legal reasoning, as the performers’ rights, the producers’ rights
are granted in relation to their produced phonograms. According to the relevant legal
definition, “phonogram’ means the fixation of the sounds of a performance or of other
sounds, or of a representation of sounds, other than in the form of a fixation
incorporated in a cinematographic or other audiovisual work”.**® It is therefore clear
that -as with the performers’ fixations- the relevant producers rights are protecting
specifically the actual sounds of the recordings.

In order to examine if the reproduction right of the phonogram producers can be
invoked against the unauthorized voice cloning the CJEU findings and guidelines
regarding the interpretation of this right in the Pelham case!** could be proved really
helpful.

According to CJEU the article 2 of the InfoSoc Directive “must be interpreted as
meaning that the phonogram producer’s exclusive right under that provision to
reproduce and distribute his or her phonogram allows him to prevent another person
from taking a sound sample, even if very short, of his or her phonogram for the purposes
of including that sample in another phonogram, unless that sample is included in the
phonogram in a modified form unrecognizable to the ear” (emphasis added).

In his Opinion, AG Szpunar suggested that any unauthorized use of a phonogram
extract in the creation of a new phonogram infringes the reproduction right under Article
2(c) -since there is no requirement for originality because a phonogram, unlike a work,
is protected, not by virtue of its creativeness, but rather on account of the financial and

organizational investments.™®® However, the CJEU did not follow his opinion:

131 AEPO-ARTIS, (no. 30).

132 Opinion of Advocate General Szpunar in Pelham GmbH, C-476/17, ECLI:EU:C:2018:1002, par. 30 which was
also followed by the Court in Pelham GmbH, C-476/17, ECLI:EU:C:2019:624.

133 WIPO Performances and Phonograms Treaty (WPPT) - Joint Declarations OJ L 89, 11.4.2000, p. 15-23, Article
2(b).

134 pelham GmbH, C-476/17, ECLI:EU:C:2019:624.

135 Opinion of Advocate General Szpunar in Pelham GmbH, C 476/17, ECLI:EU:C:2018:1002, par. 30
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emphasizing that the purpose of the exclusive right granted to phonogram producers is
to safeguard their investment, the CJEU held that even the smallest extract constitutes a
reproduction “in part”, only if the part reproduced reflects the investment made by the
rightholder. The CJEU continued holding that this could not cover samples
unrecognizable to the ear and used for a new creation, as this would conflict with the
ordinary meaning of reproduction and with the doctrine of fair balance with the freedom
of arts, and also it was not needed for the producer to realize a satisfactory return on
investment. 3¢

Consequently, according to some commentators the determining factor is not
whether the sample constitutes a substantial part of the original phonogram, but rather
how it is incorporated into the new work!*” while according to others, the CJEU’s
decision “in fact, is in line with the different rationale of copyright and related rights:
since the latter only protect investments, the scope of their exclusivity should reasonably
be limited to reproductions that enter into direct competition with the original...”
(emphasis added).1®

This distinction raises important legal questions regarding the scope of phonogram
producers’ rights. According to the CJEU’s interpretation in Pelham, the reproduction
right allows phonogram producers to prevent the use of even a very short sound sample
unless it is modified to the extent or incorporated in a way that it becomes
unrecognizable to the ear. The Court concluded that unrecognizable samples do not
infringe the reproduction right.

It must be noted that this CJEU decision in Pelham has been criticized due to this
distinction between the reproduction of a part which is recognizable to the ear and the
one that is not. According to Rosati,'3 if the use of the original sample is necessary to
create new work, even if the final result differs significantly from the original, then the

rightholder’s reproduction right would be applicable. Conversely, if the original sample

136 pelham GmbH, C-476/17, ECLI:EU:C:2019:624, paras 29-30.

137 Bernd Justin Jiitte and Jodo Pedro Quintais, ‘Sample, sample in my song, can they tell where you are from? The
Pelham judgment - Part I’ (Kluwer Copyright Blog, 2019),
<https://copyrightblog.kluweriplaw.com/2019/11/06/sample-sample-in-my-song-can-they-tell-where-you-are-from-
the-pelham-judgment-part-i/> accessed 02 March 2025).

138 Sganga, (no. 106), 830.

139 Eleonora Rosati, “The CJEU Pelham decision: only recognizable samples as acts of reproduction?’(IPKat
blogspot, 2019), <https://ipkitten.blogspot.com/2019/08/the-pelham-decision-only-recognizable.html> accessed 03
February 2025.
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is not required to produce something that sounds entirely different, then there would be
no justification for taking from the original phonogram in the first place.

According to Rosati (elsewhere),}*® in order to safeguard investment as the
benchmark for determining whether a reproduction is actionable, a broader applicability
of the approach adopted by the CJEU in Pelham | (C-476/17) would be preferable.
Under this framework, a reproduction “in part” within the meaning of Article 2(b)-(e)
of the InfoSoc Directive would occur when an unauthorized reproduction interferes with
the rightholder’s opportunity to obtain meaningful returns on their investment.

Turning now to Voice Cloning Technology (VCT), it is necessary to assess
whether the reproduction right of phonogram producers can be invoked against
unauthorized voice cloning. As previously discussed, VCT employs artificial
intelligence to analyze existing voice recordings, extracting key vocal features to
generate new, synthetic performances that closely mimic the original voice.*** Unlike
traditional audio sampling, which copies a portion of an existing recording, VCT does
not directly copy recorded material but instead learns and reproduces vocal patterns,
creating entirely new speech or oral performances that resemble the original performer’s
voice and vocals. This raises a fundamental question: Can the phonogram producers’
reproduction right extend to prohibit Al-generated voice cloning?

To address this question, it is important to emphasize that the right of reproduction,
whether for authors or other rightholders, must be interpreted broadly and in line with
the relevant legal framework. At the international level, the Agreed Statements to the
WIPO Internet Treaties confirm that this right “fully appl[ies] in the digital
environment”.1*? Within the EU legal order, Article 2 of the InfoSoc Directive!*—
implemented to align with the WIPO Internet Treaties (as reflected in recitals 15 and

61)—extends the reproduction right to cover “the direct or indirect, temporary or

140 Eleonora Rosati, (no. 106).

141 The author does not refer again to the input or training phase of the Al development, which is somewhat identical
with what has already been mentioned regarding the performers’ rights (see subchapter 3.3.3) which will also be
analyzed more in depth in the following chapter.

142 The agreed statement on the Article 7 of WPPT stresses: “Agreed statement concerning Articles 7, 11 and 16: The
reproduction right, as set out in Articles 7 and 11 and the exceptions permitted thereunder through Article 16, fully
apply in the digital environment, in particular to the use of performances and phonograms in digital form. It is
understood that the storage of a protected performance or phonogram in digital form in an electronic medium
constitutes a reproduction within the meaning of these Articles”.

143 Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the harmonisation of
certain aspects of copyright and related rights in the information society OJ L 167, 22.6.2001, p. 10-19, Article 2.
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permanent reproduction by any means and in any form, in whole or in part” of works
and other protected subject matter. In that sense, even if the technicalities are not the
same, an Al driven reproduction could potentially fall within its scope of protection.

The infringement of the reproduction right requires a reproduction in whole or in
part!* which following the CJEU’s reasoning this reproduction needs also to be
recognizable. In that sense, when the generated output “reproduces” a substantial part
of a recording recognizable to the ear then there is a potential act of infringement.
Following the opinion that a broader applicability of the reproduction right would be
preferable, then even a reproduction of a part that is not recognizable to the ear could
potentially fall within the scope of this right when it interferes with the rightholder’s
opportunity to obtain meaningful returns on their investment.

In any case, it is not difficult to envision how Al-generated outputs that closely
replicate the sounds of a phonogram could interfere with phonogram producers’
investments. The increasing accessibility of this technology, which allows for the
creation of high-quality, Al-generated content at minimal cost, raises the risk of such
synthetic performances acting as substitutes for traditional phonograms. As these Al-
generated recordings become more widespread, affordable, and indistinguishable from
authentic performances, they could significantly reduce the commercial viability of
traditional sound recordings. In the long run, this could diminish the incentive for
producers to invest in the production of phonograms altogether, as consumers and
businesses may opt for Al-generated alternatives instead of engaging with original
recordings.

However, in cases where a mere recreation of a performer’s voice and vocals
incorporated in the original phonogram, without the reproduction of any other embodied
sound, performing in different words or lyrics, style etc, it is highly unlikely that it would
constitute a reproduction potentially infringing the producer’s right. Especially since the
CJEU’s reasoning in the Pelham case,*> which suggests that only directly recognizable
samples from a phonogram are protected, the application of the reproduction right on

Al-generated voice clones, which basically mimic vocal patterns, is highly unlikely.

144 Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the harmonisation of
certain aspects of copyright and related rights in the information society OJ L 167, 22.6.2001, p. 10-19, Article 2.
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42



3.6 Interim Conclusions

In conclusion, performers’ rights and related rights can in principle apply to voice
cloning technology, particularly when the generated output involves the reproduction of
a protected performance or other subject matter covered by these rights as analyzed
above. However, a significant limitation arises when the output is merely an imitation
of the voice performing or interpreting completely different works rather than a direct
reproduction of a fixation or a recording, as current legal frameworks do not clearly
extend protection to such cases. This gap underscores the need for legislative reform to
explicitly address the challenges posed by Al-generated voice imitations and to provide

much-needed clarity on these issues.

4. The infringement of related rights during the Al development process and
the possibility of the unlawful training of the Al model to serve as a legal basis to

address voice cloning

For an Al model to work and produce generated output, a training phase is — as
discussed- necessary. During that training phase, Al models analyze existing (mainly)
fixed performances and recordings by breaking down input data into extremely fine-
grained elements, allowing them to learn and generate new synthetic performances. In
that sense the training phase of the Al models includes three main phases: 1)
development of datasets, which involves data collection and pre-processing which
results in a dataset, 2) training of an Al algorithm with a training dataset and 3) a trained
Al final system which can be offered to the public.2® It has been argued that although
reproduction is clearly identifiable in certain stages of Al training, uncertainty persists,
and there is no consensus on whether it occurs in other stages.4’

The first stage of datasets development includes 1) collecting the data, often by
scrapping it from online sources and 2) pre-processing it depending on the needs of a
specific Al project.X*® In this context, it is evident that dataset development would
involve acts of extraction (e.g. if the data is incorporated in a database) and reproduction,

as certain Al models require training on extensive amounts of data, some of which are

146 Rita Matulionyte, (no. 22), 10.
147 1bid, 11.

148 Martin Kretschmer, Thomas Margoni and Pinar Oruc (no. 22).
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protected by copyright or other subject matter. While sometimes Al developers might
have licenses to use those datasets, in other cases this data is collected through
unauthorized online data scrapping, namely manual or automatic collection of data
which includes amongst other things their extraction and saving them as a dataset.4®
Other datasets though might not contain copies of data but links to copies hosted
online.*® Even in those cases when an entity intends to use this dataset for training
purposes, they typically need to download the content from these links before initiating
the training process, ultimately leading to the creation of multiple copies.® Further
reproduction can also occur in the following pre-processing stage.*>?

However, it must be noted that such acts of reproduction, even when unauthorized,
could be covered by specific exceptions and limitations such as the Text and Data
Mining (TDM) exceptions imposed by Articles 3 and 4 of the DSM Directive where the
relevant requirements are met and only during the input/training phase.'*®* While TDM
is relevant to Al development, not everything in the Al development procedure is
covered by these exceptions and limitations.**

While at this stage the involvement of reproduction acts is quite clear, the next two
stages are more controversial. Regarding the training stage of the Al algorithm with a
training dataset some commentators argue that it does not trigger the reproduction right,
since “operational” uses are inherently non-infringing.!>® Furthermore, they argue that
the training procedure involves “understanding and learning” the same way that our
brain does, and therefore there is no reproduction.>® Other commentators though, argue

that there is some sort of reproduction, even if they could be considered transient, purely

149 Martin Kretschmer, Thomas Margoni and Pinar Oruc (no. 22).
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152 |bid; When for example format changing is necessary.

153 Directive (EU) 2019/790 of the European Parliament and of the Council of 17 April 2019 on copyright and related
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technological and they cannot be perceived by humans®®’

and they can be covered by
specific exceptions and limitations.*>® According to the US Copyright Office though, in
this stage the right of reproduction is triggered, as training requires copying datasets to
storage and temporarily reproducing works or substantial parts of them in batches.
Depending on the model and technical setup, these copies may persist long enough to
constitute infringement.*>°

Finally, during the third stage the Al model is trained and ready to be available to
the public. The involvement of the reproduction right in this stage is even more complex
and therefore there is no consensus among commentators. Some argue that the trained
Al models contain some sort of copies over the data that they are trained on,*®® which is
(indirectly) proved by the fact that some models have reproduced substantial parts of
such works.'®! Others, though, argue that the training process involves feeding and
learning, using by analogy the human brain function. According to their opinion, this
does not involve storing or copying.'®?> According to these commentators the
reproduction of substantial parts of protected works has occurred due to overtraining or
overfitting the model, due to an excessive number of duplicates of the same work
existing in the training dataset, or the model receiving too many or overly detailed
instructions on generating a specific work, enabling it to reproduce that work

independently.1®3

157 Rita Matulionyte, (no. 22), 16; Enrico Bonadio and Luke McDonagh, ‘Atrtificial Intelligence as Producer and
Consumer of Copyright Works: Evaluating the Consequences of Algorithmic Creativity’ [2020] IPQ 2020(2), 112,
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158 Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the harmonisation of
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Hashimoto, Mark A. Lemley, Percy Liang, ‘Foundation Models and Fair Use’ [2023], Stanford Law and Economics
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Apparently, although it is not clear whether Al models contain “copies” of
training data, as they are understood under current copyright law,%* the first training
stage of the Al models, initially triggers both the reproduction right and the right of
making available/communication to the public, rendering such actions potentially
infringing upon performers rights, when such use has taken place without the
rightholders consent, and it is not covered by exceptions and limitations.

Given that the reproduction right is clearly triggered at least in the first stage of
Al training, this could serve as a legal basis for addressing unauthorized voice cloning.
Since Al models cannot generate synthetic voices without first being trained on existing
voice data,'®® which are incorporated in fixed performances and phonograms, the
legality of the training phase itself is crucial. If an Al model has been trained on
protected performances (as have been described earlier) without authorization, then the
resulting model—and any outputs it generates—are built upon an infringement of the
reproduction right.

This is particularly relevant in the context of voice cloning, where Al models are
trained on datasets containing human voices to generate synthetic speech. If such
datasets have been compiled through unauthorized scraping, collection and
reproduction of protected subject matter, then the very foundation of the Al model’s
functionality is unlawful. Even if the final output does not constitute a direct
reproduction of a specific recording, the training process would still have involved acts
of reproduction that required prior authorization.

Therefore, one possible way to address the challenges posed by voice cloning is
to focus on the legality of the Al training process itself. If a voice system has been
trained in violation of copyright law—without proper licensing or reliance on
applicable exceptions and limitations—this could render both the system and its output
unlawful. This perspective shifts the focus from assessing whether an Al-generated
voice constitutes an infringing reproduction to scrutinizing whether the Al model

should have been trained in the first place.

164 According to Rita Matulionyte in (no. 22), the “courts and law makers need to reconsider the meaning of ‘copying’
and whether it covers not only tangible analogue copies, but also representation of works in 1s and 0s”; Tim W.
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However, this approach is not without limitations. One key challenge is the
allocation of liability, as the primary—or perhaps sole—Iliable party for infringement
would be the Al developer. This raises concerns about enforcement, especially when
Al models are widely accessible and can be used by third parties who were not involved
in the initial training process. Additionally, there are significant obstacles in proving
unlawful training, as the datasets used for training are often not publicly available and
the data used in the system is not visible. Although the Al Act now imposes specific
obligations on developers and providers, including the requirement to prepare and
publish a sufficiently detailed summary of the training data used for general-purpose
Al models—following a template provided by the Al Officel®—access to
comprehensive evidence of unauthorized use remains limited. Lastly, even when an Al
model is lawfully trained, this does not eliminate the broader ethical and legal concerns

surrounding voice cloning.

From the analysis above, it seems that, while performers’ and related rights can
be proved helpful to tackle the voice cloning phenomenon, their application is
somewhat limited, unless they are adequately reformed. While the legal framework
remains intact, there is a need to search for legal solutions in other legal regimes. For
the purpose of this study, the interest now will be shifted to personality and image
rights, their advantages and disadvantages and their application in voice cloning.

5. The protection offered by image or personality rights to individuals against
unauthorized voice cloning: Reopening the conversation of image rights

harmonization
5.1 The object of protection under image/personality rights

Based on the above analysis, the key conclusion is that the VCT enables the
reproduction of an individual’s voice without directly copying material protected by
related rights, instead merely imitating the voice and vocals. Since voice itself is not a
protected subject matter under copyright law, the focus shifts to whether voice, in

166 Regulation (EU) 2024/1689 of the European Parliament and of the Council of 13 June 2024 laying down
harmonised rules on artificial intelligence and amending Regulations (EC) No 300/2008, (EU) No 167/2013, (EU)
No 168/2013, (EU) 2018/858, (EU) 2018/1139 and (EU) 2019/2144 and Directives 2014/90/EU, (EU) 2016/797 and
(EU) 2020/1828 (Artificial Intelligence Act) OJ L, 2024/1689, 12.7.2024, recital 107 and Article 53(1)(d).
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general, lacks legal protection. The voice is safeguarded as part of an individual's
“image” or “personality” under image or personality rights. Unauthorized use of
someone’s voice may constitute an infringement of these rights, as it encroaches upon
their personal sphere.

With the advent of technology, and now Al and the increasing misuse of one’s
persona (and its aspects) in the digital environment and the growth of deepfakes, digital
replicas, jurisdictions worldwide have increasingly recognized what are now referred to
as “image rights” in various jurisdictions -although with differences in their nature and
scope.'®’ In addition, the augmentation of unauthorized (mis)use of one’s image in the
digital world has lead online platforms to offer protection and recognition of such rights,
in order to tackle this phenomenon.¢®

It should be mentioned that the right to one’s image is protected under the
European Convention on Human Rights. Article 8 of the European Convention on
Human Rights (ECHR)'®® guarantees individuals the right to respect for their private
and family life, home, and correspondence. Courts have interpreted this provision as not
only restricting state interference but also imposing a positive obligation on member
states to actively safeguard these rights. This means that states must establish
appropriate regulatory and policy frameworks to ensure effective protection of
individuals® privacy.1”® Consequently, individuals may bring claims against member
states if they fail to fulfill this duty and provide adequate safeguards for the enjoyment
of privacy rights under Acrticle 8.

The protection of one’s image has been reflected in legal rulings as a protected
part of one’s private life. Notably, in a 2009 ruling, the European Court of Human Rights
(ECtHR) affirmed that “according to its case-law “private life” is a broad concept not
susceptible to exhaustive definition”, a notion that encompasses the right to identity and
the right to personal development, whether in terms of personality or of personal

autonomy, which is an important principle underlying the interpretation of the Article 8

167 Frederick Mostert and Sheyna Cruz, ‘Perspectives on International Image Rights over the Past Twenty Years’ in
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The IPKat (online edn, Oxford Academic, 2023), 161.
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169 European Convention on Human Rights for the Protection of Human Rights and Fundamental Freedoms, as
amended by Protocols No. 11 and 14, 4 November 1950, Article 8.
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guarantees. In this ruling, the European Court of Human Rights (ECtHR) affirmed that
the right to protect one’s image is “one of the essential components of personal
development "'t and includes the right to control its use.!’? According to the Court, “a
person’s image constitutes one of the chief attributes of his or her personality, as it
reveals the person’s unique characteristics and distinguishes the person from his or her
peers .17

The right in private life is also protected under article 7 of EU Charter of
Fundamental Rights (CFREU)4. In accordance with Article 52(3), the meaning and
scope of this right are the same as those of the corresponding article of the ECHR.
Consequently, the limitations which may legitimately be imposed on this right are the
same as those allowed by Article 8 of the ECHR. However, the right to image protection
is not an absolute right, meaning that the fundamental rights and freedoms of others
must also be considered as possible limitations.”> While the member states of the
European Union have discretion in defining their country’s personality/image right
protection, the regulation enshrined in the ECHR and CFREU ultimately must be
respected by the EU Member States. In that sense a minimum protection of one’s image
has been already guaranteed under EU law.

Although image rights protection in the EU remains largely unharmonized,*’® most
Member States provide at least some degree of legal protection.l’” However, the
terminology varies across jurisdictions, with terms such as “right of publicity”, and
“personality rights” frequently appearing in discussions. While these terms may seem
interchangeable at first glance, each carries distinct nuances depending on the context.*’
For the purposes of this study, the term “image rights” will be used as an umbrella term.

In the civil law tradition, image protection is typically grounded in either the right

to privacy or the right of personality, depending on whether the latter is recognized
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within a given jurisdiction.!”® Personality rights are subjective rights granted to every
individual simply by virtue of being a person, aimed at safeguarding the physical,
psychological and moral integrity of their personality. These rights include image rights,
voice rights, the right to privacy and the right to protect one’s reputation.

These rights allow individuals to prevent the unauthorized use of their publicly
identifiable attributes, such as their name, likeness, voice, or other personal
characteristics that can be perceived from the public—collectively referred to as their
“image”.'® In general, “image rights” refer to legal rights that safeguard a natural
person’s ability to control their identity, persona, image, and reputation, as well as the
economic value associated with them. In most cases, these rights protect individuals
from the unauthorized commercial use of their image. '8!

The protection of “image rights” is driven by two major interests. First, the
dignitarian aspect, which is based on the principle that human dignity deserves
protection, granting individuals control over their image and the freedom to live as they
choose. Second, the economic aspect, recognizing that a person’s image can hold
significant commercial value. These rights not only allow individuals to derive
economic benefit from their image but also prevent unauthorized exploitation by
others.182

In jurisdictions following the civil law tradition, two key features commonly
emerge in the protection of a person’s image: exclusivity and a broad interpretation of
what constitutes an individual’s image.'® The particular significance of image rights
within this tradition is reflected in the legislative and jurisprudential recognition of their
autonomy, separate from other aspects of personality protection. This autonomy is
reinforced through case law, which establishes a person’s exclusive right to their own
image.!®* Since an image represents an individual, identification is generally considered
a sufficient condition for protection. However, no violation occurs when the image is of
such small dimensions or poor quality that recognition is impossible, or when rapid

alternation of images prevents identification.® Courts in civil law jurisdictions have
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generally adopted a broad and flexible approach to identification, leading to a dynamic
interpretation of the conditions under which an individual can be recognized. As a result,
the unauthorized use of look-alikes, sound-alikes or of other distinctive features of
celebrities in advertisements has been deemed an infringement of image rights.'8¢

However, despite some commonalities in image protection in the EU jurisdictions,
significant differences remain. The recognition of image protection as a subjective right
is largely undisputed when it concerns the non-patrimonial, or “dignitarian,” aspect of a
person’s image. However, both case law and legal doctrine are divided on the
patrimonial dimension.'®” For example in France, although image rights have been
recognized since 1858 the recognition of a distinct property right to prevent
unauthorized exploitation of one’s image remains a contentious issue due to the
dichotomy between privacy and property interests.’®® On the other hand, several
European jurisdictions recognize “personality rights”, which were initially intended to
protect an individual’s dignity. However, these rights have gradually expanded to
encompass the economic value associated with the use of a person’s name, image,
likeness, and other identifying attributes.%

In the following subchapters, this study will examine the application of image
rights across specific European jurisdictions, highlighting both differences and
commonalities. However, based on the analysis above, a preliminary conclusion can be
drawn: the unauthorized use of an individual’s voice may constitute an infringement of
their image rights. The mere recognition or identification of a person through a
distinctive feature, such as their voice, could be sufficient to warrant legal protection. In
this regard, image rights have the potential to address the protection gap left -as analyzed
previously- by performers’ rights and related rights in the context of voice cloning
technology (VCT). However, the lack of harmonization of these rights in combination
with the increasing need for protection against unauthorized use of one’s image, could

be possibly problematic.
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5.2 The case of Greece

A unifying approach is embraced in Greek law. Greek law does not explicitly
recognize the right on one’s image but considers it to be part of the right of personality
and it is granted to every individual simply by virtue of being a person. The protection
of personality under Article 57 of the Greek Civil Code encompasses both non-
patrimonial and patrimonial aspects of image rights.'** Additionally, Greek case law and
legal doctrine have recognized an autonomous right to one’s own image, acknowledging
its dual nature as both a personal and economic right.1%2

Under the Greek law, the right of personality is considered a framework right, as
it encompasses both aspects that constitute human dignity—forming integral elements
of human identity—and factors that are essential in defining an individual’s
uniqueness.’® As a result any violation of an aspect of personality is considered a
violation of the personality as a whole.'®* The legislator’s intention in choosing an
umbrella term was to enable a dynamic interpretation of the law, allowing it to adapt to
evolving social circumstances and beliefs.!%

According to legal theory and case law, the term “personality” encompasses all
rights inherently linked to human dignity and belonging to the individual, as well as all
possible factors that contribute to their individuality and uniqueness.*® In that sense, the
term personality is inherently broad and it is interpreted as a set of protected
manifestations and aspects that do not constitute independent rights but are safeguarded
under the broader framework of personality. However, these aspects may either overlap
or remain distinct from one another.'®” Legal theory and case law have established an

open-ended list of aspects of personality, which continues to expand over time. %
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In Greek legal theory and case law, the protection of an individual’s image and
voice has been firmly established as an aspect of personality rights.'®® Under this
framework, the reproduction or recording of a person’s image or voice in any form or
manner, without their consent constitutes a violation of their rights, even in the absence
of subsequent use or publication. Consent is required for any related action, such as
recording, reproduction, or dissemination.?® Notably, for a violation of personality
rights to be recognized, the act does not necessarily have to be defamatory or degrading;
however, the affected individual must be identifiable.?’! The recognizability threshold
set by case law appears to be relatively low. Courts have determined that a person’s
identity does not need to be explicitly depicted; it is sufficient if it can be inferred from
the surrounding circumstances.?®? Moreover, recognition by even a small group of
people, such as the individual’s relatives or friends, may be enough to establish a
violation.2%3

It is also important to emphasize that this right may be subject to limitations when
balanced against other fundamental rights and freedoms, such as freedom of expression.
As aresult, satirical portrayals, for instance, may not always be deemed as infringing on
personality rights.?%

According to legal theory and case law, for an act to be considered an unlawful
infringement of personality rights, it is sufficient that it interferes with the sphere of
personality without legitimate justification.?%® This means that the act must neither be
permitted by law nor constitute the exercise of a superior right that is not abusively
exercised,?% nor be carried out with the consent of the affected individual (if and where
possible to provide such consent).

Consent is considered to remove the unlawful nature of an infringement. However,
for the consent to be valid, it must pertain to specific actions and cannot be given as a

general waiver, which would amount to a renunciation of personality rights.?%” While
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consent given in exchange for compensation is not necessarily contrary to the law or
morals, it can be explicit or implicit, or inferred from the circumstances. However,
merely being present at an event or speaking publicly does not, by default, imply consent
to the recording of one’s voice. 2%

The infringement of an individual’s personality gives rise to specific claims: a) for
the cease of the infringement and its prevention in the future (a claim for which the fault
of the third party is not required), b) for compensation (which requires both damage and
a causal connection between the damage and the unlawful infringement, as well as fault
on the part of the third party), and c) for monetary satisfaction due to moral harm. 2%°
However, monetary damages can be claimed only by the person whose image has been
used without consent for commercial purposes - the remuneration that would normally
have been paid to them had they consented to such use. If they would never have given
their consent, then they may only claim moral damages.

Lastly, the right to personality, as a personal right, terminates with death and it is
not transferable.?® However, the Greek Civil Code provides for the protection of the
memory of a deceased person?'! and for the name of a person.?*2 The claim may be filed
by any close relative of the deceased person who is not necessarily an heir, against
anyone violating the memory or offending the name of that person and demand the
cessation of the offence, its non-recurrence in the future, compensation as well as moral
damages.?!® To that extent, the relatives of the deceased person may forbid or allow the
economic exploitation of the name, the image, the signature or other features of that
person’s personality. No time limit exists under Greek law for the protection of this
right.?14

In summary, Greek law recognizes the right to personality as encompassing both
personal and economic aspects, including the protection of one’s image and voice.
Unauthorized use or reproduction of an individual’s voice, without consent, constitutes
in principle a violation of personality rights, without further requirements, apart from

recognizability. This framework aligns with the evolving legal recognition of image and
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voice as valuable personal attributes, which are increasingly relevant in the context of
modern technologies such as voice cloning. Voice Cloning Technology (VCT) raises
significant concerns regarding unauthorized reproduction of one’s voice, potentially
infringing on both personal dignity and economic value. Just as Greek law protects an
individual’s image and voice from unauthorized use, VCT could be considered as
infringing upon personality rights by replicating a person’s voice without consent, thus
highlighting the need for legal frameworks that address emerging technological threats
while balancing other fundamental rights such as freedom of expression.

5.3 The case of France

In France, image rights have been acknowledged since 1858 in the landmark case
concerning the image of actress Rachel on her deathbed.?®® Historically, the right to
one’s image in France has been recognized as part of a broader category of rights
commonly referred to as “personality rights”.?!® These rights typically encompass the
moral rights of authors, the right to privacy, the right to protect one’s honor and
reputation, and the right to control the use of one’s image. In French legal tradition,
these attributes are considered extensions of an individual’s personality. Initially, the
right to one’s image was regarded as a secondary personality right, often subsumed
under or treated as a derivative of the right to privacy.?!” However, it has been also stated
that French law does not recognize a general personality right but a general principle of
protection of the personality and that such protection is granted through subjective rights
for tangible attributes like name, image, voice, and privacy, while tort law covers more
abstract interests such as honor, dignity, and emotions.?!8

Initially, the right to one’s image was developed through case law as a personality
right, allowing individuals to prohibit the unauthorized capture and reproduction of their
image.?!® French courts recognized this right primarily in cases where the use of a

person’s image constituted an invasion of privacy or harmed their honor and

215 Tribunal Civil de la Seine, 16 juin 1858, Dalloz périodique (DP) 1858, Somm. 62.

216 Elisabeth Logeais and Jean-Baptiste Schroeder, ‘The French Right of Image: An Ambiguous Concept Protecting
the Human Persona’ [1998] Entertainment Law Review, 511.

27 |bid.

218 Huw Beverley-Smith, Ansgar Ohly and Agnes Lucas-Schloetter, Privacy, Property and Personality: Civil Law
Perspectives on Commercial Appropriation (Cambridge University Press, 2005), 154.

219 Elisabeth Logeais and Jean-Baptiste Schroeder, (no. 216), 513.

55



reputation.?? In such instances, courts typically relied on general tort liability principles
established in the former Article 1382 — now Article 1240 - of the French Civil Code,?%
where both moral and economic damages are covered. Only in 1970 the right of privacy
was explicitly introduced in the French legal framework as Article 9 of the French Civil
Code??? whereby everyone is entitled to the right of privacy regardless of their title,
birth, wealth, past or future functions.??®> The right to privacy is the first and only
personality right formally recognized by the French legislature. However, the rights to
one’s name and image, though rooted in case law, are firmly established. Together, these
three form the core of personality rights in France. Other rights, like those to one’s voice
or honour, also fall within this category, though their scope remains less clearly
defined.?®* Therefore, even in the absence of specific statutory protection, the
unauthorized use of a person’s image is considered a wrongful act. To have their image
utilized, consent of the individual must be clearly given, regardless of the medium used
to reproduce their image. If not, the affected individual is no longer required to prove
fault to assert their right to image protection.??®

While most courts agree that the right of image is fundamentally a moral

personality right rather than a property right,??® some judicial decisions suggest

220 Elisabeth Logeais and Jean-Baptiste Schroeder, (no. 216).

221 French Civil Code art. 1240 (Fr.) ("Tout fait quelconque de 'homme, qui cause a autrui un dommage, oblige celui
par la faute duquel il est arrivé a le réparer.") [English translation in Logeais No 216: Any person who performs an
act that harms another person must compensate the other for the harm caused by that act.].

222 French Civil Code, Article 9: “Everyone has the right to respect for their private life. The judges may, without
prejudice to compensation for the damage suffered, prescribe any measures, such as sequestration, seizure and others,
likely to prevent or halt an invasion of privacy: these measures may, if urgent, be ordered in summary proceedings”
(author’s translation from French).

223 Cour de Cassation (Chambre civile 1), 89/13163, (1990).

224 Huw Beverley-Smith, Ansgar Ohly and Agnes Lucas-Schloetter (no. 218), 153.

225 Elisabeth Logeais and Jean-Baptiste Schroeder, (no. 216), 516-518.

226 Tatiana Synodinou, (no. 176) where she cites Tribunal de Grande Instance (TGI) Paris, (3e ch.), 05/02454, (2006).
In this case the court affirmed that “The request’s real object(...), is not the compensation of a moral harm, but the
exploitation of the claimant’s image, name and voice without any monetary consideration and, therefore, it can be
compensated on the basis of Article 1382 of the Civil Code”, excluding Article 9 as not applicable to the legal interests

at stake, and award protection on the legal grounds of tort law or contract law.

56



otherwise.??” Legal scholars and commentators have also highlighted the ambiguous
nature of this right, which embodies two key dimensions.??

As Logeais explains, on one hand, the right to protect one’s image from unwanted
exposure is rooted in privacy concerns. This aspect arises from the broader challenge of
assigning a specific economic value to personal rights while acknowledging that
personal attributes cannot be alienated—thus reinforcing the non-patrimonial nature of
the right, meaning that individuals hold exclusive control over their image and can
oppose its unauthorized use or dissemination. On the other hand, the right of image has
increasingly been recognized for its patrimonial dimension, protecting a marketable
asset—particularly for public figures whose image holds commercial value. This
patrimonial aspect emphasizes an individual’s right to commercially exploit their
image.??® According to some commentators the philosophical tension between privacy
and property interests remains a major obstacle to the formal recognition of an
autonomous image right that encompasses both dignity and economic value.?*°

Due to this difficulty to formally recognize the patrimonial aspect of one’s image,
French courts -in order to overcome this problem- have long awarded significant
damages -often implicitly- to compensate for lost profits from unauthorized use of
personality attributes. More recent decisions, however, explicitly recognize an exclusive
right over such attributes and openly acknowledge the resulting economic harm. Courts
now typically award compensation equivalent to the fee that would have been paid had
permission been sought, a principle only recently affirmed in explicit terms.?%

The image right and the protection conferred in French law has been established
through case law. French case law, interpreting the Civil Code and relied on its former
Article 1382 — now repeated in Article 1240- has established some fundamental

principles. First, every individual, regardless of origin, fame, or profession, has the right
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to prohibit the unauthorized publication and use of their image.?*? Second, case law has
determined that consent must be given for both the capturing and the subsequent use of
a person’s image. Consent must be explicit and it applies to both not-known and well-
known individuals and it can be given for free or for a compensation.?®® Third, that the
means and medium used to disseminate one’s image are irrelevant, allowing a broad
interpretation which has led to condemn everything from the unlawful reproduction of
photographs to video games, cartoon characters and even fictional names/nicknames, as
well as covering other characteristics such as one’s voice.?3* Fourth, the individual must
be identifiable in the reproduction of their image. The key question is whether the
reproduced image allows for the broad identification of the person. If the individual is
unknown, their image must be clearly depicted to enable undeniable recognition.
Conversely, if the person is well-known, even an imitation or mere evocation of their
image may suffice for identification.?®® In that sense, the court in a case regarding the
use of French actors Claude Pieplu’s voice and Gerard Depardieu’s facial features in
commercials, held that a commercial for sock puppets reproduced “the diction, the flow,
the tone and the modulation of Pieplu’s voice, conjuring up the verbal features of the
actor”, affirming that “/t/he imitation of the actor’s voice infringed his personality
rights and such wrongdoing entailed moral and professional damage”.*®

It is also important to emphasize that this right may be subject to limitations when
balanced against other fundamental rights or broader interests, such as freedom of
expression, where parody exception could be applicable,?*” freedom of the arts, or public
safety and justice.?® Furthermore, it has been argued that the patrimonial aspect of
image rights is also inheritable, while heirs may oppose any harm to the image of their
deceased predecessor, whether it affects moral interests (damage to the deceased’s

memory) or economic interests (loss of profits and potential depreciation of the
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deceased’s image value).?*® However, both legal commentators and case law are
divided. Case law was thus evolving towards an action by the heirs based, not on a
transmission by succession of personality rights, but rather on the reparation of their
own damage suffered because of the infringement of the right of privacy or the right to
own image of their predecessor. The same opinion argues that the economic aspects are
also non inheritable.?*

As for the transferability of the right, the underlying values of personality rights
-such as human dignity and individuality- are so fundamental that individuals cannot
fully relinquish them, even voluntarily. While the economic interests tied to the
commercial use of a person’s image, name, voice, or private life are protected, it remains
unclear whether this protection stems from tort law or a distinct intellectual property
right. Assignment of such rights occurs through contractual agreements, though the legal
nature of this consent is uncertain and may be subject to challenge.?*

Finally, it is worth noting that the economic right to one’s image in France has
followed a development path similar to the U.S. right of publicity. While, as in the U.S.,
this right is theoretically granted to both celebrities and non-celebrities, in practice, only
celebrities can effectively enforce it since only celebrities’ images have a market
value?*?- albeit with certain limitations since the Courts have denied financial damages
to celebrities that had not a history of marketing their image.?*3

Based on the analysis above, it can be concluded that individuals whose image
has been used without consent are granted strong protection, particularly concerning
their non-economic interests. However, for the purposes of this study, special attention
should be given to the requirement of recognizability. As previously noted, under French
case law, the enforcement of the right to one’s image -encompassing not only visual
likeness but also voice, nickname, and other identifying elements- depends on whether

the person is recognizable.?*
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Furthermore, French case law distinguishes between the unauthorized use of a
celebrity’s image and that of a non-celebrity.?* It appears that celebrities receive greater
protection, as their image is considered to have inherent economic value, whereas non-
celebrities’ images are not afforded the same level of recognition. In line with this
reasoning, while the recognizability of a celebrity is generally straightforward, French
courts have set a threshold for non-celebrities: to claim a violation of their right to image,
they must demonstrate that everyone who knows them would be able to recognize them
in the unauthorized reproduction, regardless of its form.?*® This threshold can be
considered high and difficult to meet and prove.

In conclusion, while we can notice several similarities in the principles already
analyzed, it should be noted that while French law provides robust protection for
individuals against the unauthorized use of their image, the extent of this protection in
cases involving voice cloning seems to be subject to interpretation. When the voice of a
well-known public figure is clearly recognizable, the application of image rights appears
relatively straightforward, as case law has already acknowledged the unauthorized
imitation of a celebrity’s voice as a violation of personality rights.?*” However, when it
comes to non-celebrities, the legal framework is less definitive. Given that French courts
have established a high threshold for recognizability in image rights cases -requiring
that everyone who knows the individual be able to identify them in an unauthorized
reproduction- the protection of an unknown person’s voice under image rights remains
debatable. Furthermore, there is a reluctancy to establish a clear legal framework
encompassing both patrimonial and non-patrimonial aspects of image rights. This reality
underscores the ongoing legal challenges in adapting personality rights to evolving

technologies such as Al-generated voice cloning.
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5.4 The case of Germany

Germany serves as another prime example of the significant differences and lack
of harmonization in image rights across the European jurisdictions. However, there are
also a lot of similarities. While image is mainly protected under the general personality
rights framework, enshrined in the German Constitution (Grundgesetz) and the German
Civil Code (Biirgerliches Gesetzbuch - BGB), German legislation provides also for a
specific right to one’s image in the Act on Copyright in Works of Visual Arts
(Kunsturheberrechtsgesetz — KUG).248

Articles 1(1) and 2(1) of the German Constitution (Grundgesetz)?*° establish the
foundation for the general personality right in Germany. Article 1(1) enshrines human
dignity as an inviolable right, while Article 2(1) further guarantees individuals the right
to free personal development. Together, these provisions form the constitutional basis
for the protection of personality rights in Germany. The evolution of the image rights
protection in Germany has also been established mainly through case law.?>°

These provisions are further reinforced by Section 826 of the German Civil Code
(Biirgerliches Gesetzbuch — BGB),?®* which establishes a general duty to compensate
for damage. Specifically, it stipulates that anyone who willfully causes harm to another
in a manner contrary to public policy is liable for compensation. This section has been
effectively used to protect various aspects of personality rights, including the right to
one’s own image.? It must be noted that the unlawfulness of an infringement of the
general personality right is not presumed but must always be positively established, after
all the particular facts of the case have been taken into account and the interests at stake

have been balanced.?® Very often other constitutionally guaranteed rights, in particular
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the freedom of the press and of expression, arts and sciences, must be weighed against
the personality right.

Additionally, Section 823(1) of the BGB?* states that anyone who, intentionally
or negligently, unlawfully infringes upon life, body, health, freedom, property, or any
other right of another is obligated to provide compensation for the resulting damage.
This provision has played a significant role in safeguarding personality rights, including
image rights. The phrase “or other right,” when interpreted in conjunction with Articles
1(1) and 2(1) of the German Constitution, has enabled the Bundesgerichtshof (German
Federal Court — BGH) to develop the concept of a “general personality right”.?>® This
right is understood as an overarching protection encompassing various aspects of
personality. In that sense the German Federal Court emphasized that the scope of the
general right of personality is not fixed but must remain adaptable to address new threats
to personal and human dignity arising from technological and communicative
developments.?*®

Despite the initial reluctance of the German legislator and courts to acknowledge
the patrimonial aspect of image rights or to award monetary compensation for moral
injury, developments suggest a shift toward recognizing the economic dimension of
personality rights.?>” First, in the Dahlke case,?>® the BGH found that the defendant
infringed the claimant’s exclusive pecuniary right and was therefore liable for unjust
enrichment. Since the right to personality includes control over the commercial use of
one’s features, and consent is typically conditional on compensation, the claimant could
claim the fee they would have received had permission been sought -effectively a
reasonable license fee.?® Deciding whether and to what extent one’s personality is
exploited commercially is an exclusive right. Later in the Marlene Dietrich case,?° the

German Federal Court held even more clearly that a person’s image, name, or other
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personality traits -especially their voice- can hold significant economic value,
particularly for public figures who commercially exploit their fame. As a result,
unauthorized use may cause material harm, and personality rights are thus understood
not only as dignitary but also as pecuniary in nature.?®

Until relatively recently, a key limitation existed on claiming substantial damages
-specifically, recovering a reasonable license fee. In the Herrenreiter case,?®? the
claimant was denied such compensation because his image, used in an advertisement
for sexual stimulants, was taken without consent during a riding contest. The court
reasoned that since he would never have agreed to the use, awarding a licence fee would
imply he had sold his reputation. Moreover, no material loss was proven, so damages
were also not granted. It must be noted though, that in the Lafontaine case, the BGH
shifted and held that substantial damages may be awarded even when the celebrity
would never have consented to the use of their image. Notably, the claimant based the
claim not on a violation of ideal interests, but on the impact to their commercial
interests. 263

Furthermore, while this general image right as an aspect of the personality rights
has been formed mainly by case law, the right to one’s image is also supplemented by
the Act on Copyright in Works of Visual Arts (Kunsturheberrechtsgesetz — KUG),
which provides a specific protection of one’s image under Section 22. This provision
stipulates that an individual’s image may only be distributed or publicly displayed with
their consent.?%* Notably, the section also addresses the requirement of consent, stating
that if there is any doubt, permission is presumed to be granted if the subject has received
payment for allowing their image to be used. This forms the basis of a specific right to
one’s image under German law.

The general right to one’s personality under German law is broad, however not
an absolute right, since the law provides for specific exceptions and limitations?%® and

furthermore, it should be balanced with other fundamental rights, such as the freedom

261 Franz Hofmann, (no. 253).

262 German Federal Court, Bundesgerichtshof, Herrenreiter, | ZR 151/56, judgment of February 14, 1958.

263 Franz Hofmann, (no. 253).

264 1t should be noted that this provision applies only to the distribution and public display of pictures and portraits,
and not to the production or the reproduction of the picture according to Susanne Bergmann, ‘Publicity Rights in the
United States and Germany: A Comparative Analysis’ [1999], L.A. Entertainment Law Review, 19(3).

265 Act on Copyright in Works of Visual Arts, Kunsturheberrechtsgesetz Section § 22.
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of expression.?®® Similar to Greek and French law, German personality and image rights

are broad enough to cover any form of publication and expression,?®’

including
photographic layouts, drawings, paintings and any other form. Other distinctive
characteristics such as the voice are also protected as an aspect of the general personality
right.?®® However, the key question for a successful legal claim remains whether the
affected individual is recognizable. According to German case law, if a person’s
characteristic features are identifiable or even vaguely discernible, making them
recognizable, they are likely to succeed in claiming a violation of their image rights.?%°
To the extent that an imitation of a voice is concerned, the imitation is not actionable as
long as the public would not mistake the imitator for the targeted person.?”

Last but not least, contrary to the German “right to one’s image”?’* which is
assumed to have commercially exploited value and therefore it is transferable, the
“general right of personality”, has for a long time been considered a non-transferable
and non-assignable personal right.2’? Furthermore, according to the case law and the
majority of commentators it seems that the commercial layer of personality rights as
opposed to moral layer is transferable, assignable and inheritable, while the latter is not
(as long as they are not within the human dignity protection).?”® Therefore, heirs are
entitled to control and license the commercial aspect of personality rights as they deem
necessary.?’*

In conclusion, while the German approach to image rights shares significant

similarities with other jurisdictions, particularly in its foundation within personality

26 Corinna Coors, ‘Celebrity image rights versus public interest: striking the right balance under German law’,
[2014], Journal of Intellectual Property Law & Practice, 9(10), 835.
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of appropriation of a likeness or name. The living memory of Erhardt's artistic personality is evoked for each person
who listens to the radio advertisement, regardless of whether or not the imitation is detected. This is the intended
effect, for the advertisement draws its commercial value precisely from its provocative and striking effect.”

269 Susanne Bergmann, (no. 264), 505.
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rights, it also presents notable differences. The recognition of both a general personality
right and a specific right to one’s image under the Copyright Act creates a dual-layered
protection framework that distinguishes German law from other legal systems.
Moreover, the evolving recognition of the patrimonial aspect of image rights further
demonstrates the unique trajectory of German jurisprudence in this area. Importantly,
image rights in Germany, like in other jurisdictions, can serve as a legal safeguard
against unauthorized voice cloning, as the protection of an individual’s distinctive

characteristics extends beyond visual representation to include elements such as voice.

5.5 Interim conclusions: Commonalities and Divergences

Although this study examined image rights protection in only three European
jurisdictions, we can draw some preliminary conclusions. First, under the ECHR and
the CFREU all the EU member states should grant at least a minimum protection for
one’s image. Second, technological advancements and social changes have led more
European countries to recognize at least minimal image rights protection (under the right
of privacy or personality), including also monetary aspects. Third, despite some
similarities, significant differences remain in both the level of protection granted and
how national courts handle image rights.

This lack of harmonization across jurisdictions poses a significant challenge in
effectively addressing not only unauthorized voice cloning, but generally unauthorized
use of one’s image, particularly in the digital era, where technological advancements
continue to outpace legal developments. The discrepancies in national approaches may
hinder a unified response to these emerging threats, underscoring the need for greater
legal coherence in the protection of image rights on a European scale.

In its next chapter this study deals with the harmonization of image rights under
the EU framework and how that could be feasible. In that sense, it would be of great
importance and help to systematically categorize the similarities and differences in the
image protection conferred in the jurisdictions examined. Therefore, it would be
possible to draw some guidelines on the basic principles that a potential harmonization

could follow.

e Rightholders and protected subject matter

A key commonality across the Charter of Fundamental Rights of the European

Union (CFREU), the European Convention on Human Rights (ECHR), and the national
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legal frameworks of Greece, Germany, and France is the recognition that image rights
are granted to all individuals by virtue of their inherent personality.

These rights arise from birth and are not contingent on fame or status, reflecting
the principle that every person possesses a unique image deserving of legal protection.
In France, however, the recognizability criterion introduces a distinction, resulting in
stronger protection for well-known individuals. While both patrimonial and non-
patrimonial aspects are theoretically protected for all, in practice, the patrimonial
dimension tends to benefit only famous persons, as their image is more likely to hold
commercial value.

With respect to the protected subject matter, all three jurisdictions safeguard the
“image” of a person as an aspect of their broader personality rights. Importantly, the
notion of “image” is interpreted broadly—as an umbrella concept encompassing any
identifiable feature of a person. This includes not only their physical likeness but also
elements such as their voice, nickname, or distinctive personal style. Thus, protection is
not confined to literal depictions of one’s image but extends to any characteristic capable
of identifying the individual.

e Consent

Another important commonality among the legal systems of Greece, Germany,
and France is the central role of consent in the protection of personality rights. In all
three jurisdictions, the use of a person’s image or identifiable features without their
consent constitutes an infringement of their personality. Consent may be given explicitly
or implicitly (in France however it seems that implied consent is not accepted) and may
be granted with or without compensation. However, in every case, consent must be
specific to the intended use and cannot take the form of a general or indefinite waiver,
as such a waiver would be incompatible with the inalienable nature of personality rights.

e The dual nature of image rights

A further commonality across the legal systems of Greece, Germany, and France
is the recognition of the dual nature of image rights, encompassing both moral and
economic dimensions. While the path to acknowledging the commercial aspect of image
rights has varied—often marked by initial resistance and evolving case law—courts in
all three jurisdictions have ultimately affirmed that the image of a person holds not only
personal but also economic value. As a result, rightholders are not only protected against
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violations of their non-patrimonial interests but are also granted the exclusive right to
commercially exploit their image. This includes the right to authorize or prohibit the
commercial use of their likeness or identifying features, and to define the scope of such
use.

However, notable differences exist in this regard. France appears particularly
reluctant to formally recognize the patrimonial aspect of image rights, while Germany
has developed a more structured approach, acknowledging both the moral and
economic dimensions of personality rights. At the same time, all examined jurisdictions
struggle to establish a clear legal framework for the commercialization of such rights,
due to the absence of explicit statutory provisions. This results in varying levels of
protection and enforcement mechanisms across systems that have been developed only
through case law.

e Transferability/descendibility

Initially, in all three jurisdictions, image rights were considered so intrinsically
linked to the personality of the individual that they were regarded as neither transferable
nor inheritable. This was largely due to the early focus on the moral, non-patrimonial
dimension of these rights. However, developments in both legislation and case law have
led to a more nuanced approach. In Greece, for example, while image rights themselves
are not considered inheritable in the traditional sense, the law provides protection for
the memory and name of a deceased person. Such claims can be brought by close
relatives, even if they are not legal heirs. In Germany and France, case law has evolved
to explicitly recognize the descendibility and transferability of the patrimonial aspects
of image rights. These jurisdictions now acknowledge that the economic value of a
person’s image can persist beyond their lifetime and be passed on to heirs or assigned
during their lifetime. However, there is no consensus on this matter in both case law and

legal scholars.

e Limitations

While all three jurisdictions recognize the individual’s exclusive right to control
the use of their image, this right is not absolute. It must be balanced against other
fundamental rights and freedoms, such as freedom of expression, freedom of the press,
and the public interest, in accordance with the principle of fair balance. This balancing
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requirement is also enshrined in both the Charter of Fundamental Rights of the European
Union (CFREU) and the European Convention on Human Rights (ECHR). A key
illustration of this approach is the Caroline von Hannover (No. 2)2” judgment by the
European Court of Human Rights (ECtHR), where the Court emphasized the need to
balance the right to respect for private life (Article 8 CFREU) against the right to
freedom of expression (Article 10 CFREU). In that case, the Court found that the
photographs, when viewed in context with the related articles, contributed to a debate
of general interest, and held that the German courts had not failed in their positive

obligations under Article 8.

From the above analysis, it can be concluded that there are significant
commonalities among the three jurisdictions examined, which could support a future
harmonization of image rights within the EU. However, the differences remain
substantial, and fragmentation is still a defining feature. Even within the shared
principles, variations exist in the level and scope of protection afforded. Crucially, much
of the legal development in this area stems from case law -often driven by judicial
activism- rather than from codified national legislation, which leads to severe levels of
uncertainty. Moreover, the comparative insights here are drawn from only three civil
law jurisdictions, while the EU consists of 27 Member States, suggesting that broader
divergence is likely. In this light, image rights remain a highly fragmented field. The
following chapter will therefore explore in greater depth the nature of this
fragmentation, its impact on the internal market, and the reasons why a harmonized EU-

level approach is necessary.

5.6 Reopening the discussion for image rights harmonization under EU law

5.6.1. The increasing need for harmonization: in other words “how do image

rights disturb the internal EU market”.

Although image rights themselves are not a new concept, the advent of technology
and the digital world have made it obvious that the need for protection of one’s image,

for both celebrities and private individuals, is internationally increasing against

275 \/on Hannover v. Germany (No. 2), 40660/08 and 60641/08, ECLI:CE:ECHR:2012:0207JUD004066008.
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unauthorized uses, which are taking place mainly online.?’® This need is present not only
due to the advent of voice cloning technology -which is in the interest of this study- but
also generally due to other reasons such as the increasing production of deepfakes, the
unauthorized use of one’s image on the social media, the growing presence of private
individuals on social media and more.?’’

Image plays a vital role in modern society. A person’s image holds significant
social and commercial value - despite the reluctance of some civil law jurisdictions to
recognize such a patrimonial aspect. Technology has amplified this, enabling rapid
dissemination and shaping new cultural trends, especially in social media. There, an
image serves both as an extension of personhood and a tool for social engagement.?’8
Image (stricto sensu) but also its other aspects (such as voice) have become valuable
commercial assets. Influencers and celebrities often commercialize their image through
partnerships with brands for endorsement, promotion and merchandising.?’® Actors,
voice actors, singers often commercialize their voices for audio books, advertisements,
video games etc. For singers and voice actors, their voice is their most valuable asset
and essential for their livelihood. They will often rely on contract law to authorize
commercial use of their reputation, detailing permitted uses of their name, likeness,
voice, social media handle, and persona.?® However, sui generis image rights can
complement contracts by preventing unauthorized commercial use, offering legal action
against third parties. They may also invoke these rights to avoid commercializing their
image when they do not want to.!

However, it’s not only the professionals or celebrities that are affected. Renato
Sorriso, a Brazilian street sweeper, transformed his life by commercializing his image

after his samba performances went viral, making him a Carnaval icon.?8? Deepfakes are
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also threatening individuals: from deepfake pornography?®, financial fraud?* to fake
advertisements using an individual’s name and photo on a Facebook advertisement. 28

While a person’s image spreads globally, legal responses to its unauthorized use
remain fragmented and inconsistent.%® Although, the idea of promoting the protection
of a person’s image in EU in a harmonized way is not new, this digital reality highlights
the need for consistent legal frameworks. Regarding image rights in the European
Union, the absence of harmonized legislation has led to a fragmented legal landscape
that disrupts the market in several ways.

First, there is an increasing need to address cross-border image rights issues. The
significant differences in national image protection laws across EU Member States can
lead to forum shopping and jurisdictional challenges, as the Internet disregards varying
levels of personality rights protection.?®” From the analysis above and taking into
consideration the different levels of protection in the EU jurisdictions, the same action
could be deemed lawful in one jurisdiction and unlawful in another. This lack of
uniformity generates ambiguity and confusion.

Moreover, since the contractual exploitation of one’s image is a reality that the law
should not overlook, recognizing a European image right would acknowledge the
dynamic, borderless exploitation of images in modern society.?®® The existent
divergences create severe obstacles to cross-border exploitation. The territorial
exclusivity of licensing agreements contrasts sharply with the unrestricted online
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dissemination of images,?3°

exposing the inadequacy of the current patchwork of
national laws. This creates challenges for both rightholders seeking protection and
content producers striving for compliance. The uncertainty surrounding applicable laws
may deter image exploitation, which, while benefiting rightholders, could also stifle
creativity and intensify the debate between image protection and freedom of expression.

Last but not least, the use of look-alikes, sound-alikes, and distinctive celebrity
traits is not new, but Al has taken it to another level. In the EU, the fragmented legal
framework for image protection makes it almost certain that chaos will ensue when
national courts grapple with deepfake cases, especially with no unified approach beyond
the Al Act and its Article 50(4)?*° disclosure requirement for Al-generated content.

To the extent that this study deals with voice cloning, let’s consider this imaginary
but not impossible scenario: Al generates a new pop song using without consent the
voice of a pop singer well-known in Germany but relatively or totally unknown in other
EU countries. The song is then disseminated globally through online platforms, reaching
audiences far beyond any single jurisdiction. If the singer takes legal action, how would
courts across different EU Member States rule? Would some recognize her right to
control her voice while others dismiss the claim due to weaker personality rights
protections? Would France (known for the strong protection of famous peoples’ images)
rule in favor or not? The lack of a unified legal framework raises serious challenges,
highlighting the urgent need for harmonized image and voice rights in the EU.

Conclusively, a harmonized EU approach to image rights would bring clarity,
consistency, and predictability, safeguarding both personal and commercial interests. It
would also enable the seamless exploitation of image rights, particularly in the digital
and Al-driven era.

5.6.2 The EU internal market as a legal basis behind the harmonisation

The harmonization of image rights within the European Union presents a complex
legal challenge, as these rights lie at the intersection of personality rights, privacy, data

protection, and intellectual property law. While image rights are primarily governed by
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national laws, their fragmentation across Member States creates legal uncertainty,
particularly in the digital economy and creative industries as has been already
demonstrated. This divergence disrupts the internal market by imposing barriers on
cross-border commercial activities, such as advertising, media production, and digital
content distribution. Given these market distortions, Article 114 TFEU,?* which grants
the EU competence to approximate laws for the functioning of the internal market,
provides a potential legal basis for harmonization. This section examines whether and
to what extent Article 114 TFEU could serve as a foundation for EU legislative action
in harmonizing image rights, balancing economic freedoms with fundamental rights
protection.

Article 114 TFEU provides that the Council and European Parliament may adopt
harmonization measures “which have as their object the establishment and functioning
of the internal market”. Article 26 TFEU?®? clarifies the EU competence to adopt
measures with the aim of establishing or ensuring the functioning of the internal market
(which is defined at paragraph 2 thereof as comprising an area without internal frontiers
in which the free movement of goods, persons, services, and capital is ensured), in
accordance with the relevant provisions of the EU Treaties.

The CJEU has ruled®® that Article 114(1) TFEU can only be invoked when the
measures in question are genuinely aimed at improving the conditions for the
establishment and operation of the internal market. This applies particularly when
divergences in the laws, regulations, or administrative provisions of Member States
create obstacles to fundamental freedoms, directly affecting the internal market’s
functioning. In other words, Article 114 TFEU can serve as a legal basis only if it is
clearly and objectively evident from the legal act that its primary aim is to enhance the
conditions for the establishment and operation of the internal market.?** At the same

time, the CJEU emphasized that Article 114 TFEU does not require proof of actual
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p. 47-390, Article 114.

292 |bid, Article 26.

29 Philip Morris, C-547/14, ECLI:EU:C:2016:325, par. 58; Vodafone, C-58/08, EU:C:2010:321, par. 32; British
American Tobacco, C-491/01, ECLI:EU:C:2002:741, par. 59 and 60; Germany v EP and Council, C-376/98,
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obstacles to the exercise of fundamental freedoms. It is sufficient if the disparities
between the laws of the member states can potentially cause such hindrances.?%®

It is also well established in the CJEU’s case law that Article 114 TFEU can serve
as a legal basis when the objective is to prevent future obstacles to trade arising from
divergences in national laws, “the emergence of such obstacles must be likely and the
measure in question must be designed to prevent them”.2%

It has been argued that Article 114 TFEU lacks normative character, as it does not
prescribe the substantive content of harmonizing measures. Instead, the provision grants
the EU the competence to legislate for the purpose of establishing and ensuring the
functioning of the internal market, while leaving the substantive choices regarding the
specific measures to the discretion of the legislator.?%’

Other ancillary legal bases utilized by the EU legislature include Articles 53(1)
and 62 TFEU,?® which facilitate the access and exercise of self-employed activities
concerning the right of establishment and the freedom to provide services, respectively.
While traditionally considered ancillary legal bases, these provisions have recently been
invoked on equal footing with Article 114 TFEU, as seen in the Directive on Copyright
in the Digital Single Market (DSM Directive).?*® However, since the free movement of
persons and services falls within the broader concept of the internal market, it can be
argued that the reasoning applied under Article 114 TFEU extends, mutatis mutandis,
to these legal bases. In other words, internal market objectives continue to serve as a
central foundation for EU legislative action.3%

Following the analysis above, it is therefore obvious that in order for the Article
114 TFEU to enter into force, a disruption of the internal market must arise, and its

emergence must be likely.
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The challenges outlined in the previous section demonstrate that the fragmentation
of image rights across EU Member States not only creates legal uncertainty but also
disrupts the internal market by imposing barriers to cross-border commercial activities
when the commercial exploitation of one’s image is already a reality. The disparities in
national laws lead to inconsistent enforcement, forum shopping, and obstacles to the
seamless exploitation of image-related assets, particularly in the digital economy. These
issues, which affect both individuals and businesses engaging in cross-border trade and
content production, align with the type of market distortions that Article 114 TFEU was
designed to address. Since this provision grants the EU the competence to harmonize
national laws to improve the functioning of the internal market, it provides a solid legal
basis for legislative action in the field of image rights.

This fragmentation becomes even more problematic with the rise of Al-generated
content, such as voice cloning, deepfakes, and the use of look-alikes or sound-alikes in
advertising and entertainment. Consider, for example, an Al-generated deepfake
advertisement using the likeness of a well-known European actor without consent. If
such an advertisement were produced in a jurisdiction where image rights are weak but
broadcasted across the EU, including countries where such rights are strongly protected,
legal uncertainty would arise. Content producers and advertisers would face compliance
challenges, as the same deepfake could be considered lawful in one Member State but
infringing in another, leading to forum shopping or selective enforcement.

Similarly, voice cloning technology allows Al to replicate the voices of singers,
actors, public figures and individuals, often for commercial purposes. While countries
like France or Germany, which recognize strong personality rights, might allow the
original artist to effectively exploit their image or challenge unauthorized uses, in other
jurisdictions with weaker protection, companies could exploit Al-generated voices
without repercussions. This discrepancy creates a competitive imbalance, where
businesses operating in less restrictive jurisdictions gain an unfair advantage in the
market. The same applies to sound-alikes and look-alikes -while some Member States
impose strict restrictions to prevent misleading associations with celebrities, others lack
clear legal frameworks, allowing others to benefit from unauthorized imitations.

Given that the commercialization of one’s image -whether in advertising,
entertainment, or digital content—operates on a cross-border basis, the lack of uniform
legal protection significantly impacts economic activity within the EU. The need for
harmonization, therefore, is not just a matter of strengthening individual rights but also
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a necessary measure to remove legal fragmentation that disrupts the internal market. By
invoking Article 114 TFEU, the EU can establish a coherent legal framework that
ensures legal certainty while balancing fundamental rights and economic freedoms.

As already demonstrated, the legal fragmentation surrounding image rights creates
significant obstacles to the internal market, justifying the need for EU-level
harmonization. Given the disruptive impact of diverging national laws on cross-border
trade, digital content distribution, and commercial exploitation of image-related assets,
the EU has the competence under Article 114 TFEU to address these disparities. While
this study does not propose a definitive framework for how such harmonization should
be structured, the following subchapters will explore key principles and considerations
that must be taken into account on this path toward a unified legal approach. These
considerations aim to help shape a balanced and effective strategy, ensuring that

harmonization both facilitates economic activity and respects fundamental rights.

5.6.3 Towards the image rights harmonization: Principles and considerations

regarding the object of protection, the right holders, the rights to be granted

The harmonization of image rights within the EU requires a clear framework that
defines the object of protection, the rightful holders, and the scope of rights to be
granted. Given the diverse national approaches, establishing common principles is
essential to ensure both dignitary and economic interests are adequately safeguarded.
This section aims to explore key considerations for a unified system, balancing personal
autonomy with commercial exploitation while addressing the challenges of legal

convergence.
5.6.3.1 The dual nature of image rights

It has been argued that the foundation for the harmonisation of the right to one’s
own image has already been laid. 3! The case law of the European Court of Human
Rights (ECtHR) on the protection of a person’s image -recognized as a subset of the

right to privacy- has paved the way for stronger safeguards of the dignitary aspects of
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an individual’s image across Europe.®%? According to the ECtHR a person’s image is a
fundamental aspect of their personality, reflecting their unique traits and distinguishing
them from others. The right to image protection is essential for personal development
and includes the ability to control its use. This right extends beyond refusing publication
to object to its recording, storage, and reproduction. Effective protection generally
requires obtaining the individual’s consent at the time the image is taken, not just at the
point of publication, ensuring that control over this personal attribute remains with the
individual rather than a third party. However, this evolution has been limited to the non-
patrimonial aspect of the right.>%3

Although image rights are traditionally focused on dignitary aspects, in practice, a
person’s image has become a highly marketable asset, and practices of its exploitation
are already an integral part of the economy. As a result, it functions as an intangible
asset derived from personhood, subject to the principles of supply and demand.3%* The
law must acknowledge this reality while ensuring a framework that supports both social
and economic developments.® In that sense, the dual nature of the image rights, which
includes both dignitary and patrimonial aspects should be taken into account on this path
towards its harmonization. This has also been acknowledged—albeit gradually and at
times reluctantly—by the case law of the European jurisdictions previously examined
in this study. Nonetheless, the varying levels of protection and divergent legal
developments suggest that any potential harmonization effort should specifically
address this legal issue.

Furthermore, it has been argued that this dualistic nature is somewhat similar to
copyright, and in that sense the well-established and internationally recognized
copyright framework could serve as an inspiration and a model for the image rights
harmonization.3%® However, it is important to recognize that, despite similarities with
copyright, the fundamental distinction lies in the fact that a person’s image -whether
seen as an essential aspect of identity or as an intangible asset- is not a creation.

Moreover, image rights are more deeply tied to the core of human identity than

302 Reklos and Davourlis v. Greece, 1234/05 ECLI:CE:ECHR:2009:0115JUD000123405, par. 40; Von Hannover v.
Germany (No. 2), 40660/08 and 60641/08, ECLI:CE:ECHR:2012:0207JUD004066008, par. 96.

303 Tatiana Synodinou, (no. 176).

304 Tatiana Synodinou, (no. 176).
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copyright. As such, the patrimonial right to one’s image cannot be separated from the
moral dimensions of personality, including human dignity.3*” These foundational
principles are crucial when shaping a harmonized framework, particularly regarding the
transferability, inheritability, and potential limitations on personal autonomy that could

undermine the essence of the human being.
5.6.3.2 The object of protection under the term “image”

The concept of “image” in the context of image rights extends beyond a mere
visual representation of an individual.®® A harmonized legal framework should
recognize that personal identity is expressed through various elements that contribute to
one’s distinctiveness. Thus, protection under image rights must encompass not only the
literal depiction of a person but also any identifiable characteristic that forms part of
their public or personal identity.

Existing national frameworks already offer valuable insights into the breadth of
protection that image rights should entail. Many jurisdictions -such as the previously
examined ones in this study- extend protection to a person’s voice, recognizing that
soundalikes can be just as misleading as visual impersonations.3® Similarly, lookalikes-
individuals who bear a strong resemblance to a well-known person- have been subject
to legal scrutiny, particularly when used for commercial gain. Courts have also
considered other distinctive attributes, such as a signature style of dressing, hairstyle or
specific mannerisms that define public figures or celebrities.®!° These elements, when
used without consent, may exploit an individual’s identity and mislead the public
regarding an association or endorsement.

Given this evolving legal landscape, a harmonized approach to image rights should
be sufficiently broad to cover all aspects that contribute to a person’s recognizable
identity -potentially through an open catalogue of such characteristics. However, a clear
limitation should be established: protection should apply only where the individual is
identifiable- either directly or through a combination of elements that create a strong
association with their persona. This criterion ensures that the scope of image rights

remains balanced, preventing overreach while effectively safeguarding personal and

307 Tatiana Synodinou, (no. 176).
308 This aspect is already settled in all the jurisdictions that have been examined in this study.
309 This argument is supported by national case law, already referred in the previous chapters.
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economic interests tied to an individual’s image. That would also be consistent with the
existing national legal frameworks and case law. From the analysis above, it seems that
this is a requirement in all the three jurisdictions that have been studied.3!*

However, when the criterion is the identifiability one important question arises:
identified by whom? The threshold for identification is crucial, as it directly influences
the scope of protection granted under image rights. A lower threshold would result in
stronger protection, aligning with a more expansive approach by the legislator.
Nevertheless, in the author’s view, this criterion should be assessed on a case-by-case
basis, prioritizing a qualitative rather than a quantitative evaluation. Instead of relying
solely on numerical factors, such as the percentage of the public that can recognize an
individual, the assessment should consider factors such as the context, the public, the
distinctiveness of the elements used, and the likelihood of misleading associations.

5.6.3.3 The rightholders of image rights

The right to control one’s image is fundamentally tied to personal identity and
human dignity. As established by the European Court of Human Rights (ECtHR),%!? the
right to protect one’s image is “one of the essential components of personal
development” and includes the right to determine how it is used. A person’s image is a
key attribute of their personality, revealing their unique characteristics and
distinguishing them from others.3®® Therefore, the natural starting point in defining the
right holders of image rights is every human being, as image rights are deeply rooted in
human rights protections.

From a legal standpoint, Article 8 of the European Convention on Human Rights
and Article 7 of Charter of Fundamental Rights of the European Union®* protect the
right to private life, stating that “everyone” has the right to this freedom. These articles
serve as the legal basis for the protection of one’s image. In that sense image rights -

being tied to personal identity- should also be recognized as belonging to every person.

311 For a deeper analysis see the subchapters related to image rights in Greece, France and Germany. Although only
three jurisdictions have been examined, this criterion seems to be widely accepted and reasonable.

312 Reklos and Davourlis v. Greece, 1234/05 ECLI:CE:ECHR:2009:0115JUD000123405, par. 40; European Court of
Human Rights, Von Hannover v. Germany (No. 2), 40660/08 and 60641/08, (2012) par. 96
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314 European Convention on Human Rights for the Protection of Human Rights and Fundamental Freedoms, as
amended by Protocols No. 11 and 14, 4 November 1950, Article 8; Charter of Fundamental Rights of The European
Union, (2000), OJ C 364, 18.12.2000, p. 1-22, Article 7.
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While there is no disagreement that the dignitary and non-patrimonial aspects of
image rights apply universally, national legislators and courts have sometimes been
reluctant to extend patrimonial image rights to all individuals. In jurisdictions such as
France, case law theoretically recognizes the right for both celebrities and non-
celebrities. However, in practice, only celebrities can effectively enforce it, as only their
images are typically deemed to have market value. Even so, French courts have set
limitations, denying financial damages to celebrities who have no history of
commercially exploiting their image.3!°

Nevertheless, the digital era has reshaped this reality. As demonstrated throughout
this study, the rise of technology and social media has allowed virtually anyone to
commercialize their image, and their image is a potential valuable asset. The
phenomenon of influencers, individuals who gain viral fame overnight, or non-
professional singers or voice actors whose voices can be replicated through voice
cloning in Al generated content that can go viral in no time, highlights how image rights
today extend beyond traditional celebrity status. Moreover, given that fame and
commercial value are fluid concepts, proving a history of monetization can be
impractical and restrictive. A harmonized framework should thus recognize patrimonial
image rights for all individuals, ensuring a more predictable and equitable system that
reflects contemporary digital and economic realities.

Thus, a harmonized framework should recognize every human being as a right
holder of image rights, both non patrimonial and patrimonial, while also considering

reasonable limitations, which this study will examine later.
5.6.3.4 Transferability — descendibility

A harmonized framework that recognizes the transferability and descendibility of
image rights would provide stronger protection and greater legal certainty. However,
these aspects must be carefully assessed in light of the fundamental justification behind
image rights. Unlike intellectual property rights, image rights are deeply intertwined
with the essence of the human being. This connection raises important questions about
whether and to what extent they should be freely transferable and inheritable. If the core

justification for protecting the patrimonial aspects of a person’s image is grounded in

315 Tribunal de Grande Instance (T.G.1.) Paris (3e ch.), (1976), Feb. 24, 1976, “Belmondo, Halliday and Vartan v.
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personal autonomy, then allowing licensing could be justified as an extension of that
autonomy.>!® At the same time, safeguards must ensure that the intangible value of
image rights remains linked to human dignity, preventing their unrestricted
commercialization in ways that might undermine the inherent worth of the individual 3!’

In this context, the principle of safeguarding human dignity may impose
limitations on personal choices that could lead to the complete commodification of one’s
identity. A balanced approach should therefore establish an internal hierarchy of values
within image rights, prioritizing dignitary attributes over purely economic
considerations. A parallel can be drawn with copyright law, where moral rights,
particularly the right of integrity, act as restrictions on the commercial exploitation of a
work. '8 Similarly, moral considerations should influence the extent and limits of image
rights’ transferability.

In practice, many jurisdictions already allow individuals to consent to the use of
their image in exchange for monetary compensation. This reflects a widely accepted
recognition of image rights as an economic asset, reinforcing the idea that patrimonial
aspects can be subject to market transactions.

When it comes to descendibility, there is no uniform approach. While some
jurisdictions permit posthumous protection of both the aspects of image rights, others
are more restrictive, highlighting the lack of consensus in this area.>!°

A possible solution for a harmonized legal framework could be to establish
specific requirements for transferability and descendibility, distinguishing between
patrimonial and non-patrimonial aspects. By applying different rules to economic rights
and dignitary protections, the law could ensure that image rights remain firmly rooted

in personal identity while still allowing for controlled commercialization. This
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distinction would create a balanced, predictable system that respects both human dignity

and the evolving economic realities of image exploitation.
5.6.3.5 Exceptions and limitations

Image rights, as has been already analyzed, are recognized as an integral part of
one’s personality. In that sense, they are part of a fundamental right. They are protected
under Article 8 of the ECHR®?° and Atrticle 7 of the CFREU®?! as a part of one’s private
and family life.

Regarding the status and relation between ECHR and CFREU, it must be noted
that the CFREU is part of EU constitutional law and a primary source of law -holding
the same legal status as the EU Treaties. The CFREU reflects a clear intention to make
fundamental rights more visible and accessible to EU citizens, obliging both EU
institutions and Member States to respect and consider these rights when applying or
implementing EU law. Article 52(3) of the CFREU provides that where CFREU rights
correspond to those in the ECHR, their scope must be the same, though EU law may
grant more extensive protection. Accordingly, the ECHR sets minimum standards for
the EU, and its acquis remains relevant for interpreting and applying CFREU rights.

Article 10(2) ECHR provides that fundamental rights are not absolute. Their
exercise may be subject to limitations, provided these are prescribed by law, pursue a
legitimate aim -such as the protection of national security, public order, health or morals,
or the rights and reputation of others- and are necessary and proportionate in a
democratic society. This framework reflects the balance between individual freedoms
and competing, public or private, interests. Similarly, Article 52(1) of the CFREU
provides that limitations on the rights and freedoms enshrined in the Charter are
permissible only if they are established by law, respect the essence of the protected
rights, and comply with the principle of proportionality. Such restrictions must be
necessary and genuinely pursue objectives of general interest recognized by the Union
or serve to protect the rights and freedoms of others. In that sense, balancing image
rights against conflicting fundamental rights of others and broader public interests is

essential.

320 European Convention on Human Rights for the Protection of Human Rights and Fundamental Freedoms, as
amended by Protocols No. 11 and 14, 4 November 1950, Article 8.
321 Charter of Fundamental Rights of the European Union, OJ C 364, 18.12.2000, p. 1-22, Article 7.
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This principle is also firmly embedded in the jurisprudence of both the ECtHR3?
and the CJEU,*?® where the balancing of competing fundamental rights and broader
public interests occupies a central role in ensuring proportionality and safeguarding the
essence of each right. This process is already underway in the jurisdictions examined,
where case law has established the practice of balancing competing fundamental rights.

In that sense, in a potential harmonization process, specific exceptions and
limitations that would aim to provide a balance between image rights and other
fundamental rights and freedoms, such as freedom of expression, freedom of the press,
freedom of the art and scientific research and freedom of information as well as broader
public interests, such as public security, public policy and public health must be
introduced.

For example, in the context of image rights, news reporting, political commentary,
artistic expression, including satire and parody, quotation, and should be recognized as
legitimate limitations. The use of a person’s name, likeness, or other identifying features
in these contexts should not constitute infringement, provided that these limitations are
established by law, respect the essence of the protected rights, and comply with the
principle of proportionality.

In designing a harmonized framework for image rights, intellectual property (IP)
law might prove a useful tool, particularly regarding exceptions and limitations. A set
of exceptions and limitations, such as the one existed in the Article 5 of the InfoSoc
Directive could prove a useful guide for a relevant set of exceptions and limitations
applicable to the harmonized image rights. According to the CJEU the EU legislator has
already sought to balance rights and interests, including fundamental rights, when
framing the list of permitted uses of Article 5 InfoSoc Directive.3** Therefore, a set of
exceptions and limitations, that would be shaped in light of and reflect the potentially

conflicting fundamental rights, and public interests should be introduced.
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For a higher level of harmonization, though, it might be desirable to introduce a
closed catalogue of specifically drafted — so that they would not be easily interpreted
differently from the member states— all mandatory exceptions and limitations, that the
Member States would be required to implement in the national law and that they should
be restrictively interpreted in order to provide for a high level of protection of the

rightholders.

5.6.3.6 Remedies for infringement of the new rights and the rights to be
granted

In shaping a harmonized legal framework for image rights, it is crucial to establish
both the rights to be granted and effective remedies for their infringement. In this
procedure, the reality itself could be the guide, since to use someone else’s image
(including all the characteristics to be protected), the image should be captured, and/or
reproduced, and/or disseminated, and/or distributed. In that sense, the rightholders
should maintain the exclusive right to authorize or prevent such actions according to
their will. All these rights seem similar to relevant IP rights, such as the right of fixation
granted to performers, the right of reproduction, the right of communication to the public
and finally the right of distribution.

For a high level of protection and meeting the needs posed from the new digital
reality, these rights should be broadly granted, covering all possible actions that are
taking place by any means and in any form, disseminated in every possible way and
means. Since the threshold to be met is recognizability, then even the use of a small part
of the image, an element or even an imitation of such an element that would be enough
to recognize the rightholder should consist an infringement, in case that such a use would
not fall into some relevant exceptions and limitations.

For a harmonized approach, therefore, the available remedies and sanctions should
be appropriate, proportionate and effective to ensure the protection of the rightholders
rights, should include injunctive relief and damages, ensuring both preventive and
compensatory measures for rightholders. A well-defined system of remedies and
enforcement mechanisms would strengthen the commercial and dignitary protection of
image rights while ensuring that legal redress is swift, effective, and proportionate to

the harm suffered.
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5.6.3.7. Enforcing Image Rights in the Digital Era

The enforcement of image rights has traditionally relied on judicial mechanisms,
with affected individuals seeking redress through court proceedings. However, the
digital era has introduced significant challenges to this approach, necessitating

alternative or supplementary enforcement mechanisms.

5.6.3.7.1 Challenges in Traditional Enforcement

Judicial enforcement of image rights presents several obstacles. Traditional court
procedures are often too costly and time-consuming to serve as an effective first
response for individuals whose image rights have been infringed online.®?® The vast
volume of content related to individuals’ images generated on the internet makes it
virtually impossible for courts to keep up with violations in a timely manner.
Furthermore, once an image or other feature is disseminated online, it can be rapidly
downloaded, modified, and re-uploaded, making containment extremely difficult.3?

Additionally, perpetrators frequently operate under a cloak of anonymity, making
it challenging to identify and prosecute them.3?” Given that online violations can cause
significant harm within hours or days, court-ordered relief often arrives too late to
prevent irreparable damage.?® The slow nature of judicial proceedings makes them an

inadequate primary mechanism for enforcing image rights in the digital landscape.

5.6.3.7.2 The Role of Online Platforms in Enforcement

Due to the global and decentralized nature of the internet, online platforms play a
crucial role in the enforcement of image rights. Platforms should be legally required to
implement image rights policies, drawing parallels from the principles set out in Article
17 of the Digital Single Market (DSM) Directive and the Digital Services Act (DSA)3?°
of the European Union. These legal frameworks already impose obligations on
platforms to proactively monitor and remove infringing content, particularly in relation

to copyright protected works.
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84



It should be said, though, that the DSA is potentially applicable already regarding
the dissemination on online platforms of content infringing upon image rights. The
definition of “illegal content” in the Article 3(h)**° is broad enough, since it refers to
any information that, in itself or in relation to an activity, is not in compliance with EU
or Member State’s law. Although this study does not aim to analyze the DSA or the
legal questions arising from its interpretation, this definition is broad enough to
encompass image rights since they are protected in the member states. However, it is
worth noting that harmonizing image rights and imposing clear legal obligations on
online platforms to implement relevant policies would significantly support the
enforcement of such rights online in a harmonized way, offering a concrete response to
the challenges posed by the digital environment.

Applying a similar framework to image rights would place the responsibility on
platforms to ensure swift and effective removal of unauthorized images upon request.
Automated filtering technologies, notice-and-takedown procedures, and enhanced
transparency obligations could significantly improve the enforcement landscape.
Furthermore, the implementation of legal accountability for platforms would incentivize
them to develop better content moderation tools and policies to prevent unauthorized

uses of individuals’ images.

5.7 Conclusions on image rights

The discussion on image rights throughout this chapter highlights their
fundamental connection to personal identity, human dignity, and the evolving digital
landscape. The growing commercial and economic value of an individual’s image
necessitates a structured legal framework that extends beyond the traditional personality
and privacy rights approaches. In that sense, the required legal protection must be
broader to accommodate the complexities of the modern era.

The analysis has demonstrated that image rights encompass various attributes,
from literal depictions to more abstract indicia such as voice and personal style. The
analysis also has also demonstrated that image rights could cover the gap left from

related rights against unauthorized voice cloning.

330 Regulation (EU) 2022/2065 of the European Parliament and of the Council of 19 October 2022 on a Single Market
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However, the need for a harmonized legal approach across jurisdictions is evident,
given the inconsistencies in national legal frameworks regarding for example
transferability, descendibility, and patrimonial aspects of image rights. However, any
harmonization effort must navigate delicate legal and ethical challenges, particularly
balancing individual rights with public interests and competing fundamental rights such
as freedom of expression and access to information.

To ensure effective enforcement and clarity, the new harmonized framework
should provide clear rules regarding exceptions, limitations, and remedies for
infringement. Intellectual property law offers a useful model for structuring these rights,
particularly regarding licensing, limitations for public interest uses, and the availability
of injunctive relief and damages.

The digital era necessitates a paradigm shift in the enforcement of image rights.
While courts remain an essential avenue for legal redress, they are no longer sufficient
as the primary mechanism for protecting individuals from online image violations. The
global nature of digital platforms and the speed at which unauthorized images spread
online call for a regulatory framework that mandates platform responsibility. Drawing
from existing legal instruments such as the DSM Directive and the Digital Services Act,
an effective enforcement system should be established to safeguard image rights in the
digital landscape.

Ultimately, while image rights have historically been treated as an extension of
personality rights, the increasing commercialization of personal identity—driven by
technology and social media—demands a more robust, unified approach. A new
harmonized right should carefully balance dignitary and economic considerations,
ensuring protection that aligns with both fundamental human rights and the realities of

the digital economy.

6. Conclusions

This study sets out to explore the legal challenges posed by unauthorized voice
cloning, focusing on the intersection of performers’ rights, sound recording protection,
and image rights. Through legal doctrinal analysis, it has been shown that while existing
frameworks of related rights offer some protection - particularly in cases of literal
reproduction- they fall short when it comes to imitations. In other words, this study finds

that performers are not protected against mere imitation; rather, protection is granted
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only when a substantial part of an existing fixation of a performance is literally
reproduced. However, this does not always align with the realities of voice cloning,
where Al-generated outputs “recreate” a person’s voice without necessarily reproducing
or even imitating a pre-existing performance. As a result, for imitations and
impersonations to fall within the scope of performers’ rights, a legal framework reform
would be required.

Furthermore, this study examined also the application of rights over sound
recordings against unauthorized voice cloning. While Al-generated outputs that
reproduce a substantial and recognizable part of a phonogram may amount to
infringement, it remains unclear whether the mere imitation of a performer’s voice—
without reproducing other sounds—falls within the scope of the phonogram producer’s
reproduction right. Given the CJEU’s reasoning in Pelham, which protects only directly
recognizable parts of a phonogram, it seems unlikely that unauthorized voice cloning
alone would infringe this right.

Next, this study examined whether the development of such Al models trigger
related rights and specifically the right of reproduction and whether an unlawful training
would serve as legal base against unauthorized voice cloning. Given that the
reproduction right is arguably triggered during the training of Al models on protected
phonograms and performances, this phase could form a legal basis for addressing
unauthorized voice cloning. While there are cases where voice models have been trained
in violation of copyright law- without proper licensing or reliance on applicable
exceptions and limitations- rendering both the model and its outputs unlawful, this
approach has notable limitations. These include the difficulty of proving unlawful
training, the challenge of allocating liability, and, most importantly, the fact that it does
not address the broader ethical and legal concerns of voice cloning, as such Al-generated
outputs can still result from lawful training.

Given these challenges, this study concludes that the existing legal frameworks do
not provide a comprehensive or sufficient safeguard against unauthorized voice cloning
while remaining largely unaltered. Therefore, complementary protection must be sought
in other legal field for the protection of one’s voice.

For this reason, this study following a legal doctrinal and comparative analysis
highlighted the potential of image rights to offer supplementary protection, despite their

fragmented status across Member States. The lack of harmonization not only creates
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legal uncertainty but also hinders effective enforcement in the borderless digital
environment.

From the analysis, it appears that image rights could serve as an effective
supplementary protection, particularly in cases where imitations fall outside the scope
of related rights, but they meet the threshold of recognizability. From the analysis of the
examined jurisdictions (Greece, France, Germany), we could conclude that one’s voice
can be protected as part of one’s image (or personality) as far as the rightholder can be
identified.

While all European legal systems recognize some form of image rights protection
especially under their obligations posed by ECHR and CFREU (Greece, France and
Germany serve as examples in this study), the differences in both statutory law and case
law result in varying levels of protection. The analysis reveals significant commonalities
among the three examined jurisdictions, indicating potential for future harmonization of
image rights within the EU. Nonetheless, substantial differences persist, and
fragmentation remains characteristic of this field. Even where principles align, the level
and scope of protection vary considerably. Importantly, much of the legal development
arises from case law -often shaped by judicial activism- rather than clear legislative
frameworks. As the comparison is limited to three civil law systems, a wider divergence
across the EU’s 27 Member States is likely. Accordingly, image rights continue to
constitute a fragmented and unsettled area of law.

The fragmented nature of image rights across EU jurisdictions poses significant
challenges, especially in the digital environment, where (amongst other issues)
unauthorized voice-generated content can spread across borders with ease. These
discrepancies create legal uncertainty and potential distortions within the internal
market. Acknowledging the growing need for a harmonized approach, this study
explored the extent to which disparities in image rights disrupt the EU’s internal market
and concluded that harmonization under Article 114 TFEU could be a viable solution.
It further identified key legal principles that should guide this harmonization process to
ensure effective and consistent protection against unauthorized voice cloning.

In light of these findings, this study finally underscores the need for a harmonized
legal approach that recognizes vocal identity as a valuable aspect of one’s image and

offers clear and consistent protection against its unauthorized use in the age of Al.
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